FEDERAL TRADE COMMISSION
DECISIONS

FINDINGS, OPINIONS, AND ORDERS
JANUARY 1, 2001 TO JUNE 30, 2001

PUBLISHED BY THE COMMISSION

VOLUME 131

Compiled by
The Office of the Secretary
Ami Joy Rop, Editor



MEMBERS OF THE FEDERAL TRADE COMMISSION
DURING THE PERIOD JANUARY 1, 2001 TO JUNE 30, 2001
TIMOTHY J. MURIS, Chairman
Took oath of office June 4, 2001.

ROBERT PITOFSKY, Chairman*
Took oath of office April 12, 1995.

SHEILA F. ANTHONY, Commissioner
Took oath of office September 30, 1997.

MOZELLE W. THOMPSON, Commissioner
Took oath of office December 17, 1997.

ORSON SWINDLE, Commissioner
Took oath of office December18,1997.

THOMAS B. LEARY, Commissioner
Took oath of office November 17, 1999.

DONALD S. CLARK, Secretary
Appointed August 28, 1998.

*Resigned, effective May 31, 2001.



CONTENTS

Page
Members of the Commission . ........................... I
Tableof Cases ........ ..., I
Findings, Opinions, and Orders . ......................... 1

Response to PetitionstoQuash ....................... 1334



Dkt. No.

C-4007
C-3989

C-3991

C-4000

C-4008
C-3999

C-3996
C-3997
C-4006
C-3962
C-3907
9923271

C-4015
C-3990

C-4009
9293

C-4003

C-4004
C-4016

C-4010

TABLE OF CASES

Name Page
Alaska Healthcare Network, Inc. .............. 893
America Online, Inc. and Time Warner Inc. . . . . .. 829
Computer Sciences Corporation, etal. .......... 153
Black & Decker Corporation, etal., The .. ....... 439
DTE Energy Company, etal. ................. 962
Dow Chemical Company and Union Carbide Corp. 600
El Paso Energy Corporation, etal. ............. 704
El Paso Energy Corporation, etal. ............. 404
Enerjet Corporation .. ....................... 818
Etablissements Delhaize FreresetCie .............

“LeLion”S.A.,etal. ....................... 1148
Exxon Corporation and Mobil Corporation ... ... 217
Federated Department Stores, Inc. ............ 1334
Gateway,Inc............ ... ... ... .. ... 1208
Glaxo Wellcome PLC,etal. .................. 56
Hewlett-Packard Company .................. 1086
Hoechst Marion Roussel, Inc.,etal. ............ 924
Indigo Investment Systems, Inc., etal. .......... 527
Jore Corporation ............. .. .. ... ... 585
Juno Online Services, Inc.,etal. .............. 1249
Microsoft Corporation . ..................... 1113



C-3987

C-4005
C-3994

C-4002
C-4011
C-4013

C-3995
C-4012

C-3993
C-4001

Phillip Morris Companies, Inc., etal. ........... 481

RHIAG ... . 780
R.S. of Houston Workshop, etal. ................ 1
Sharp Electronics Corporation ................ 560
Siemens AG,etal.......................... 1055
Stoker,Inc. ........ .. ... ... . . .. 1193
Valspar Corporation, The .................... 190
Voice Media Incorporated, etal. .............. 1131
WES Enterprises, Inc. d/b/a The Cash Nursery, et al. 23

Winn-Dixie Stores, Inc. . ..................... 460



FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Complaint

IN THE MATTER OF

R.S. of HOUSTON WORKSHOP, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3994; File No. 0023024
Complaint, January 12, 2001--Decision, January 12, 2001

This consent order addresses representations by Respondent R.S. of Houston
Workshop, a company, and Respondents Ronald J. Schoemmell and Valdimar
Thorkelsson, owners and principals of the company, concerning the earnings
and profit potential, and the extent of risk involved, in using the respondents’
trading methods -- embodied in a training program they sell on the Internet --
for the daily buying and selling of stocks (“day trading”). The order, among
other things, requires the respondents to have a reasonable basis substantiating
any representation that users of their day trading program can reasonably expect
to earn large profits, or as much as $2,000 to $5,000 per day on some days; to
earn profits of $500 to $750 or more per day; to approach trading as a business
and earn a consistent living from the markets; and to trade in volatile markets
with low risk. The order also prohibits the respondents from misrepresenting
that users of any trading program can reasonably expect to trade with little or no
financial risk, and from misrepresenting the extent of risk to which users of any
such program are exposed. In addition, the order requires the respondents to
disclose, clearly and conspicuously, that “DAYTRADING involves HIGH
RISKS and YOU can LOSE a lot of money.,” in close proximity to any
representation they make about the financial benefits of any trading program.

Participants

For the Commission: Peter Lamberton, Stephen Gurwitz, and
Eileen Harrington.

For the Respondents: Robert J. Becerra, Raskin & Raskin,
P.A.

COMPLAINT

The Federal Trade Commission, having reason to believe that
R.S. of Houston Workshop, a company; Ronald J. Schoemmell,
individually and as an owner and principal of the company; and
Valdimar Thorkelsson, individually and as an owner and principal
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of the company ("respondents"), have violated the provisions of
the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent R.S. of Houston Workshop is an unincorporated
entity, a d/b/a of Valdimar Thorkelsson, who filed a Certificate of
Operation Under Assumed Name on November 17, 1997, in
Harris County, TX (“company’), with its principal office or place
of business at 1419 Diamond Brook Drive, Houston, TX 77062.

2. Respondent Ronald J. Schoemmell is a fifty percent owner and
principal of the company respondent. Individually or in concert
with others, he formulates, directs, or controls the policies, acts, or
practices of the company, including the acts or practices alleged in
this complaint. His principal office or place of business is the
same as that of R.S. of Houston Workshop.

3. Respondent Valdimar Thorkelsson is a fifty percent owner and
principal of the company respondent. Individually or in concert
with others, he formulates, directs, or controls the policies, acts, or
practices of the company, including the acts or practices alleged in
this complaint. His principal office or place of business is the
same as that of R.S. of Houston Workshop.

4. Respondents have advertised, offered for sale, sold, and
distributed trading programs, trading methods and training to the
public. Respondents advise their clients to buy and sell stocks on
a daily basis. Respondents sell their program, method and
training through their Internet Web site, www.rsothouston.com.

5. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

6. Respondents have disseminated or have caused to be
disseminated Internet advertisements for their trading program or
trading method and training, including but not necessarily limited
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to the attached Exhibit A, pages 1 through 4. These
advertisements contain the following statements:

“CAN TRADING REALLY BE MADE SIMPLE AND
PROFITABLE? You Bet! Stop making trading more difficult
than it should be. Let us show you how 4 incredibly simple
techniques unlock the profit of the markets. So simple you will be
amazed. You will say, “How did I never see this before , so
simple yet so profitable?”

“This is your BEST chance of succeeding at trading. Let us show
you what will last you a lifetime of profitable and enjoyable
trading.”

“Our method loves the volatility and we will show you how to
trade these markets with LOW RISK.”

“Trade a few hours in the evening or early AM and profit nicely.”

“A more reasonable expectation is to average between $500-$750
pr. contract/day and look to make $2,500-$3,500 pr.
contract/week. Of course you will have days when you make
$2,000, $3,000 or even $5,000 but you won’t be able to do that all
the time. This is what the RS of Houston methodology is about,
going for small consistent wins and hitting the occasional home
run. This enables you to approach trading as a business and earn a
consistent living from the markets.”

“The RS of Houston methodology for trading works especially
well for daytrading the S&P 500 due to its high intraday volatility.
The methodology is also quite effective on several other markets
in a daily time frame.”

7. Through the means described in Paragraph 6, respondents have
represented, expressly or by implication, that:
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a. That users of respondents’ trading program or trading
method can reasonably expect to earn large profits, or as
much as $2,000 to $5,000 per day on some days;

b. That users of respondents’ trading program or trading
method can reasonably expect to earn profits of $500 to
$750 or more per day;

c. That users of respondents’ trading program or training
method can reasonably expect to approach trading as a
business and earn a consistent living from the markets;

d. That users of respondents’ trading program or trading
method can reasonably expect to trade in volatile markets
with low risk;

e. Testimonials appearing in the advertisements for
respondents’ trading program or trading method reflect the
typical or ordinary experience of members of the public who
use the program or method.

8. Through the means described in Paragraph 6, respondents have
represented, expressly or by implication, that they possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 6, at the time the
representations were made.

9. In truth and in fact, respondents did not possess and rely upon a
reasonable basis that substantiated the representations set forth in
Paragraph 7, at the time the representations were made.

Therefore, the representation set forth in Paragraph 8 was, and is,
false or misleading.

10. Through the means described in Paragraph 6, respondents
have represented, expressly or by implication that users of
respondents’ trading program or trading method can reasonably
expect to trade with little financial risk.
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11. In truth and in fact, users of respondents’ trading program or
trading method cannot reasonably expect to trade with little
financial risk. Therefore, the representation set forth in Paragraph
10 was, and is, false or misleading.

12. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.

THEREFORE, the Federal Trade Commission this twelfth day
of January 2001, has issued this complaint against respondents.
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" .~ RS OF HOUSTON WORKSHOP

THE SIMPLE AND PROFITABLE wWaY TO TRADE

CAN TRADING REALLY BE MADE SIMPLE AND PROFITABLE?

You Bet!! Stop making trading more difficult than it should be. Let us show you
how 4 incredibly simple techniques unlock the profit of the markets. So simple you
will be amazed. You will say, "How did I never see this before, so simple yet so
profitable?”

Just imagine, NO MORE lagging indicators, diverging oscillators, cycles, waves,
channels, Gann, ellipses, pitchforks, astrology etc. NOTHING - JUST THE PRICE
CHART ITSELF .

These techniques have worked since the markets have been in existence. Why?
Because it is the market ITSELF telling you where it's going (or wants to go).

This is your BEST chance of succeeding at trading. Let us show you what will last
you a lifetime of profitable and enjoyable trading. 90% of traders use the same old
tired indicators and 90% of traders lose money !! Maybe there is a correlation?

To profit in the markets you need to be doing something different. Get rid of all the
curve-fitted, over-optimized garbage proliferated in current trading education
programs and mechanical trading software. You know what we're referring to, the
stuff that only works in hindsight and then falls apart when your money is on the
line.

OUR APPROACH IS WHAT YOU HAVE BEEN SEARCHING FOR. IT'S ALL YOU
NEED, INCLUDING COMPLETE RULES FOR MONEY AND TRADE
MANAGEMENT.

Have you quit or shied away from trading the volatile markets we have seen lately?
If you have, you are missing out on great opportunity for profits. Our method loves
the volatility and we will show you how to trade these markets with LOW RISK. Let
1999 be your breakout year.

GOOD NEWS: YOU DON"T HAVE TO GIVE UP YOUR DAY JOB TO
"DAYTRADE" !

The markets are now open round the clock. If you have a full time job and always
wanted to daytrade, but couldn't , NOW IS YOUR CHANCE. Trade a few hours in
the evening or early AM and profit nicely. You pick the time to match your
schedule. We will show you how.

HOME STUDY COURSE or ON-SITE TRAINING the choice is yours.
COME LEARN AND WATCH US TRADE OUR MONEY FOR REAL!!
NOW'S THE TIME TO GO FOR IT IN 1999.

R. S. of Houston

Exhibit A, p. 1 of 4 -
1of2 9/17/99 10:55 AM
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the HIPPEXT Chowd in 800-221-4352
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R. S. of Houston
Exhibit A, p. 2 of 4
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RS OF HOUSTON WORKSHOP|

THE SIMPLE AND PROFRTABLE WAY TO TRADE

Dear Trader,'

We appreciate your interest in the RS of-Houston Short-term and Daytrading
Workshop. We are confident that you will benefit greatly from our workshop and it
will improve your trading. We do not make outrageous unsubstantiated claims to
appeal to your greed and give you false hopes, but do tell you what we believe is
realistically possible. Furthermore, we pledge to work with you as long as it takes
for you to master the methodology. - :

Anyone can trade a chart with 20/20 hindsight and make a ton of money on paper,
but it's a whole different ball game when those price bars are coming at you from
the hard-right edge of the screen and the patterns are unfolding in real-time. In
our workshop you will learn the RS of Houston methodology and observe RS and
his trading partner trading the S&P500 futures live and be able to follow their
thought process as they analyze the market. Win, lose or draw, the results are
there for everyone to see. This is a course for traders, developed by traders who
put their money where their mouth is and practice what they preach. .

We don't pretend to only pick winners. There will be losing trades and losing days,

but that is all part of trading. Our philosophy is that you can't expect to
consistently make $1,000-$1,500 pr. day in the markets (at least not on a
one-lot), contrary to what some vendors would have you believe. A more
reasonable expectation Is to average between $500-$750 pr. contract/day and look
to make $2,500-%$3,500 pr. contract/week. Of course you will have days when you
make $2,000, $3,000 or even $5,000 but you won't be able to do that all the time.
This is what the RS of Houston methodology is about, going for small consistent
wins and hitting the occasional home run. This enables you to approach trading as
a business and earn a consistent living from the markets.

The RS of Houston methodology for trading works especially well for daytrading the
S&P 500 due to its high intraday volatility. The methodology is also quite effective
on several other markets in a daily timeframe. This will all be explained in the
workshop with suggestions for short-term traders who wish to trade the "dailies”

'Please take the time to examine our web site carefully, if after reviewing the

material you feel that the RS of Houston Workshop might be something for you,
contact us as soon as possible to reserve your space in one of the upcoming
workshops. Space is limited and we expect them to fill up quickly.

Sincerely,
Valdi Thorkelsson.

(The CFTC requires that we state: THERE IS A RISK OF LOSS IN FUTURES |
TRADING)

® ©
Home Next

R. S. of Houston
Exhibit A, p. 3 of 4

9/17/99 11:03 AM
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having initiated
an investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge respondents with violations of the
Federal Trade Commission Act; and

Respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the aforesaid
draft complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other than
jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that respondents have
violated the said Act, and that the complaint should issue stating its
charges in that respect, and having thereupon accepted the
aforementioned executed consent agreement and placed such
agreement on the public record for a period of thirty (30) days, now
in further conformity with the procedure prescribed in § 2.34 of its
Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings and enters the following order:

1. Respondent R.S. of Houston Workshop is an unincorporated
entity, a d/b/a of Valdimar Thorkelsson, who filed a Certificate of
Operation Under Assumed Name on November 17, 1997, in Harris
County, TX (“company”), with its principal office or place of
business at 1419 Diamond Brook Drive, Houston, TX 77062.

2. Respondent Ronald J. Schoemmell is a fifty percent owner and
principal of the company respondent. Individually or in concert with
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others, he formulates, directs, or controls the policies, acts, or
practices of the company. His principal office or place of business
is the same as that of R.S. of Houston Workshop.

3. Respondent Valdimar Thorkelsson is a fifty percent owner and
principal of the company respondent. Individually or in concert with
others, he formulates, directs, or controls the policies, acts, or
practices of the company. His principal office or place of business
is the same as that of R.S. of Houston Workshop.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. "Clearly and conspicuously" shall mean as follows:

A.

In an advertisement communicated through an
electronic medium (such as television, video, radio,
and interactive media such as the Internet and online
services), the disclosure shall be presented
simultaneously in both the audio and visual portions
of the advertisement. Provided, however, that in any
advertisement presented solely through visual or
audio means, the disclosure may be made through the
same means in which the ad is presented. The audio
disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to hear
and comprehend it. The visual disclosure shall be of
a size and shade, and shall appear on the screen for a
duration, sufficient for an ordinary consumer to read
and comprehend it.

In a print advertisement, promotional material, or
instructional manual, the disclosure shall be in a type
size and location sufficiently noticeable for an
ordinary consumer to read and comprehend it, in
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print that contrasts with the background against
which it appears.

C. On a product label, the disclosure shall be in a type
size and location on the principal display panel
sufficiently noticeable for an ordinary consumer to
read and comprehend it, in print that contrasts with
the background against which it appears.

The disclosure shall be in understandable language and syntax.
Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement or on any label.

2. In the case of advertisements disseminated by means of an
interactive electronic medium such as the Internet or other online
services, “in close proximity” shall mean on the same Web page and
proximate to the triggering representation, and not on other portions
of the Web site, accessed or displayed through hyperlinks or other
means.

3. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

4. "Trading program" or “trading method” shall mean any program,
method, service, course, instruction, system, training, manual,
computer software, or other materials involving the purchase or sale
of stocks, currencies, commodity futures, options, or other financial
instruments or investments.

5. Unless otherwise specified, "respondents" shall mean R.S. of
Houston Workshop, a company, its successors and assigns and its
officers, owners and principals; Ronald J. Schoemmell, individually
and as a fifty percent owner and principal of the company; and
Valdimar Thorkelsson, individually and as a fifty percent owner and
principal of the company; and each of the above's agents,
representatives, and employees.
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L.

IT IS ORDERED that respondents, directly or through any

company, corporation, subsidiary, division, trade name, or other
device, in connection with the advertising, promotion, offering for
sale, sale, or distribution of any trading program or trading method,
in or affecting commerce, shall not represent, in any manner,
expressly or by implication:

A. That users of respondents’ trading program or trading

method can reasonably expect to earn large profits, or as
much as $2,000 to $5,000 per day on some days;

. That users of respondents’ trading program or trading method

can reasonably expect to earn profits of $500 to $750 or more
per day;

. That users of respondents’ trading program or trading method

can reasonably expect to approach trading as a business and
earn a consistent living from the markets;

That users of respondents’ trading program or trading
method can reasonably expect to trade in volatile markets
with low risk;

. The amount of earnings, income, or profit that a prospective

user could reasonably expect to attain; or

. Any financial benefit or other benefit of any kind from the

purchase or use of such trading program or trading method;

unless respondents possess and rely upon a reasonable basis
substantiating the representation at the time it is made.

II.

IT IS FURTHER ORDERED that respondents, directly or

through any company, corporation, subsidiary, division, trade name,
or other device, in connection with the advertising, promotion,
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offering for sale, sale, or distribution of any trading program or
trading method, in or affecting commerce, shall not misrepresent, in
any manner, expressly or by implication,

A. That users of the program or method can reasonably expect
to trade with little or no financial risk; or

B. The extent of risk to which users of the program or method are
exposed.

III.

IT IS FURTHER ORDERED that respondents, directly or
through any company, corporation, subsidiary, division, trade name,
or other device, in connection with the advertising, promotion,
offering for sale, sale, or distribution of any trading program or
trading method, in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication, about the
financial benefits of such program, unless they disclose, clearly and
conspicuously, and in close proximity to the representation,

"DAYTRADING involves high risks and YOU can LOSE a
lot of money."

Provided, the disclosure required by this Part is in addition to, and
not in lieu of, any other disclosure that respondents may be required
to make, including but not limited to any disclosure required by state
or federal law or by a self-regulatory organization. The requirements
of this Part are not intended to, and shall not be interpreted to,
exempt respondents from making any other disclosure.

IV.

IT IS FURTHER ORDERED that respondents, directly or
through any company, corporation, subsidiary, division, trade name,
or other device, in connection with the advertising, promotion,
offering for sale, sale, or distribution of any trading program or
trading method, in or affecting commerce, shall not represent, in any
manner, expressly or by implication, that the experience represented
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by any user, testimonial or endorsement of the trading program or
trading method represents the typical or ordinary experience of
members of the public who use the trading program or trading
method unless:

A. Respondents possess and rely upon a reasonable basis
substantiating the representation at the time it is made; or

B. Respondents disclose, clearly and conspicuously, and in close
proximity to the endorsement or testimonial, either:

1. what the generally expected results would be for users of
the trading program or trading method, or

2. the limited applicability of the endorser's experience to
what users may generally expect to achieve, that is, that
users should not expect to experience similar results.

For purposes of this Part, "endorsement" shall mean as defined in
16 C.F.R. § 255.0(b).

V.

IT IS FURTHER ORDERED that respondent R.S. of Houston
Workshop, and its successors and assigns; respondent Ronald J.
Schoemmell; and respondent Valdimar Thorkelsson shall, for five
(5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available to
the Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials (including
packaging) containing the representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict, qualify,
or call into question the representation, or the basis relied upon
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for the representation, including complaints and other
communications with consumers or with governmental or
consumer protection organizations.

VL

IT IS FURTHER ORDERED that respondent R.S. of Houston
Workshop, and its successors and assigns; respondent Ronald J.
Schoemmell; and respondent Valdimar Thorkelsson shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities with respect to the
subject matter of this order, and shall secure from each such person
a signed and dated statement acknowledging receipt of the order.
Respondents shall deliver this order to current personnel within
thirty (30) days after the date of service of this order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities. Respondents shall maintain and upon
request make available to the Commission for inspection and
copying each such signed and dated statement for a period of five (5)
years after creation.

VIL

IT IS FURTHER ORDERED that respondent R.S. of Houston
Workshop, and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
company that may affect compliance obligations arising under this
order, including but not limited to a dissolution of a subsidiary,
parent or affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change in the
company name or address. Provided, however, that, with respect to
any proposed change in the company about which respondent learns
less than thirty (30) days prior to the date such action is to take
place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge.
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VIIIL.

IT IS FURTHER ORDERED that respondent Ronald J.
Schoemmell, for a period of seven (7) years after the date of issuance
of this order, shall notify the Commission of the discontinuance of
his current business or employment, or of his affiliation with any
new business or employment. The notice shall include respondent's
new business address and telephone number and a description of the
nature of the business or employment and his duties and
responsibilities.

IX.

IT IS FURTHER ORDERED that respondent Valdimar
Thorkelsson, for a period of seven (7) years after the date of issuance
of this order, shall notify the Commission of the discontinuance of
his current business or employment, or of his affiliation with any
new business or employment. The notice shall include respondent's
new business address and telephone number and a description of the
nature of the business or employment and his duties and
responsibilities.

X.

IT IS FURTHER ORDERED that respondents R.S. of Houston
Workshop, and its successors and assigns; respondent Ronald J.
Schoemmell; and respondent Valdimar Thorkelsson shall, within
sixty (60) days after the date of service of this order, and at such
other times as the Federal Trade Commission may require, file with
the Commission a report, in writing, setting forth in detail the
manner and form in which they have complied with this order.

XI.

This order will terminate on January 12, 2021, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consentdecree) in federal court alleging any violation
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of the order, whichever comes later; provided, however, that the
filing of such a complaint will not effect the duration of:

A.  Any Partin this order that terminates in less than twenty
(20) years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

XII.

All notices required to be sent to the Commission pursuant to this
Order shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 601 Pennsylvania Avenue, N.W., Washington,
D.C. 20580. ATTN: In the Matter of R.S. of Houston Workshop.

By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
Issued when the Commission tentatively approved a proposed consent order on October 6, 2001
The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a consent order from R.S. of
Houston Workshop, a company, and Ronald J. Schoemmell and
Valdimar Thorkelsson, fifty percent owners and principals of the
company, individually and as officers of the company (together,
“respondents”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

Respondents sell a training program for a trading method on
the Internet for the daily buying and selling of stocks (also known
as “day trading”). They advertise on their Internet Web site,
www.rsofhouston.com. This matter concerns allegedly deceptive
representations of the earnings and profit potential, as well as the
extent of risk involved in using respondents’ trading programs and
trading methods.

The Commission’s proposed complaint alleges that
respondents made unsubstantiated claims that users of
respondents’ trading programs and trading methods could
reasonably expect to earn large profits, as much as six figures
annually (i.e., more than $182,000); that users of respondents’
trading programs and trading methods could reasonably expect
consistent investment returns of $2,500 to $3,500 per week; that
users of respondents’ trading programs and trading methods could
reasonably expect to succeed at day trading for a lifetime of
profitable and enjoyable trading; and that testimonials appearing
in the advertisements for respondents’ trading programs and
trading methods reflected the typical or ordinary experience of
members of the public who use the program. In addition, the
complaint alleges that respondents misrepresented that users of
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respondents’ trading programs and trading methods could trade in
volatile markets with LOW RISK.

The proposed consent order contains provisions designed to
prevent respondents from engaging in similar acts and practices in
the future.

Part I of the proposed order requires respondents to have a
reasonable basis substantiating any representation that users of
respondents’ day trading program can reasonably expect to earn
large profits: (1) that users of respondents’ trading program or
trading method can reasonably expect to earn large profits, or as
much as $2,000 to $5,000 per day on some days; (2) that users of
respondents’ trading program or trading method can reasonably
expect to earn profits of $500 to $750 or more per day; (3) that
users of respondents’ trading program or trading method can
reasonably expect to approach trading as a business and earn a
consistent living from the markets; and (4) that users of
respondents’ trading program or trading method can reasonably
expect to trade in volatile markets with low risk. Part I also
requires respondents to possess a reasonable basis substantiating
claims about the amount of earnings, income, or profit that a
prospective user of any trading program or trading method could
reasonably expect to attain, or about any financial benefit or other
benefit from the purchase or use of any such trading program or
trading method.

Part II of the proposed order prohibits respondents from
misrepresenting that users of any trading program can reasonably
expect to trade with little or no financial risk and from
misrepresenting the extent of risk to which users of any such
program are exposed.

Part I1I of the proposed order requires respondents to disclose,
clearly and conspicuously, “DAYTRADING involves HIGH
RISKS and YOU can LOSE a lot of money.” in close proximity to
any representation they make about the financial benefits of any
trading program. This disclosure is in addition to, and not instead

21
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of, any other disclosure that respondents may be required to make.

Part IV of the proposed order prohibits respondents from
representing without a reasonable basis that the experience
represented by any user, testimonial or endorsement of any trading
program represents the typical or ordinary experience of members
of the public who use the program; or respondents must disclose
either what the generally expected results would be for users of
the trading program, or the limited applicability of the endorser’s
experience to what users may generally expect to achieve, that is,
that users should not expect to experience similar results.

Parts V and VI of the proposed order require respondents to
keep copies of relevant advertisements and materials
substantiating claims made in the advertisements and to provide
copies of the order to certain personnel. Part VII requires R.S. of
Houston Workshop to notify the Commission of any changes in
the corporate structure that might affect compliance with the
order. Parts VIII and IX require that individual respondents
Ronald J. Schoemmell and Valdimar Thorkelsson, respectively, to
notify the Commission of changes in their employment status for
a period of seven years. Part X requires respondents to file
compliance reports with the Commission. Part XI provides that
the order will terminate after twenty (20) years under certain
circumstances.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

WEFS ENTERPRISES, INC. d/b/a
THE CASH NURSERY, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4129; File No. 0023025
Complaint, January 3, 2001--Decision, January 3, 2001

This consent order addresses representations by Respondent W.F.S.
Enterprises, Inc., doing business as The Cash Nursery, and Respondents Rabb
Sabin and Arthur Smith, officers of the corporation, concerning the earnings
and profit potential, and the extent of risk involved, in using the respondents’
trading methods -- embodied in a training program they sell on the Internet --
for the daily buying and selling of stock and commodity options (“day
trading”). The order, among other things, requires the respondents to possess a
reasonable basis substantiating any representation (1) that users of their
currency trading program can reasonably expect to earn large profits; and (2)
that users of their commodity and stock option trading program can reasonably
expect to earn large profits, or as much as six figures annually; to realize
consistent investment returns of 100 percent to 500 percent on their trades; and
to secure returns of 100 percent or better on 90 percent or more of their trades.
The order also prohibits the respondents from misrepresenting that users of any
trading program can reasonably expect to trade with little or no financial risk,
and from misrepresenting the extent of risk to which users of any such program
are exposed. In addition, the order requires the respondents to disclose, clearly
and conspicuously, that “Stock, commodity futures, and stock or commodity
options trading involve HIGH RISKS and YOU can LOSE a lot of money.,” in
close proximity to any representation they make about the financial benefits of
any trading program.

Participants

For the Commission: Karen Leonard, Stephen Gurwitz, and
Eileen Harrington.

For the Respondents: Paul W. Thomas, Paul W. Thomas and
Associates.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
WES Enterprises, Inc., d/b/a The Cash Nursery, a corporation, and
Rabb Sabin and Arthur Smith, individually and as officers of the
corporation ("respondents"), have violated the provisions of the
Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent WFS Enterprises, Inc., d/b/a The Cash Nursery, is
a Nevada corporation with its principal office or place of business
at 2914 East Katella, Suite 212, Orange, California 92867.

2. Respondent Rabb Sabin is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the
corporation, including the acts or practices alleged in this
complaint. His principal office or place of business is the same as
that of WFS Enterprises, Inc.

3. Respondent Arthur Smith is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the
corporation, including the acts or practices alleged in this
complaint. His principal office or place of business is the same as
that of WFS Enterprises, Inc.

4. Respondents have advertised, offered for sale, sold, and
distributed stock and commodity futures trading training and
computer programs to the public. Respondents advise their clients
to buy and sell specific commodities futures and/or stock and/or
commodities options on a daily or weekly basis. Respondents sell
their program and training through their Internet Web site,
www.the-cash-nursery.com.

5. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in
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Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44.

6. Respondents have disseminated or have caused to be
disseminated Internet advertisements for their commodity and
stock option trading programs and training, including but not
necessarily limited to the attached Exhibit A, pages 1 through 14.
These advertisements contain the following statements:

a. “90% WINNING TRADES” and “a proven strategy with a
90% success rate...really!”

b. “[O]ur extraordinary trading methodologies and strict
money management principles produce an average of 80-90%

winning trades.”

c. [Chart: as of April 1999]

MONTH % SUCCESSFUL TRADES
January 88%
February 100%
March 79%
April 82%
May 86%
June 94%
July 91%
August 95.5%
September 96%
October 96.4%
November 95%
98 - Average 91.18%
January - 99 89%
February 90%
March 88%
April 94%

[ 99 - Average 90.25
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d. “When we first developed TCN’s trading methods, we
back-tested thousands of possible trades over a twelve-month
period. The computers ran 24 hours a day for one full month.
The outcome? Believe it our not, the system was 96.7% accurate
in selecting successful trades.”

e. “Investment returns we enjoy on stock options average 150%
- 500%, while returns on commodity options average 100% -
400%.”

f. “At the time of the interview, Rabb had just made $100,000
plus in a Coffee Trade. He went on to turn that amount into over
$500k by the year’s end.”

g. [consumer testimonial] “Within my first week with TCN, I
invested $280 for a return of $1020 and $425 for a return of
$1200. That is an incredible 314% return on investment.”

h. [consumer testimonial] “I grossed $12,953 in my first month
with The Cash Nursery. I’m not talking about once in awhile big
profits.”

1. [consumer testimonial] “First, I got a call in hogs and made
$832 profit in 9 days! Then I got a put in hogs and rode that
sucker back down and made $1,755 in 10 days. That combined
with my other trades made me more money in 2 weeks than I
make in 4 MONTHS at my current job! My favorite part of the
entire methodology is that I am usually in and out of the trade with
my profits in 10 days or less!”

j. [consumer testimonial] “I hit my sell stop in Swiss francs
today at 105 points. Excellent! My Feb[ruary] Swiss France 68
put cost 34 points, and sold at 105 points. So ... 105-34 =71
points. 71 x $12.50 = $887.50 gross profit. That’s over 300%
gross profit!”

k. “System Trades©, a proprietary program, shows you how to
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turn $500 into $52,700.”

7. Through the means described in Paragraph 6, respondents have
represented, expressly or by implication, that:

a. Users of respondents’ commodity and stock option trading
program can reasonably expect to earn large profits, or as
much as six figures annually.

b. Users of respondents’ commodity and stock option trading
program can reasonably expect consistent investment
returns of 100% to 500% on their trades;

c. Users of Respondents’ commodity and stock option trading
program can reasonably expect 95% or more of their trades
to yield returns of 100% or better;

d. Testimonials appearing in the advertisements for
respondents’ commodity and stock option trading program
reflect the typical or ordinary experience of members of the
public who use the program.

8. Through the means described in Paragraph 6, respondents have
represented, expressly or by implication, that they possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 7, at the time the
representations were made.

9. In truth and in fact, respondents did not possess and rely upon a
reasonable basis that substantiated the representations set forth in
Paragraph 7, at the time the representations were made.

Therefore, the representation set forth in Paragraph 8 was, and is,
false or misleading.

10. Through the means described in Paragraph 6, respondents
have represented, expressly or by implication, that users of
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respondents’ commodity trading program can reasonably expect to
trade with little financial risk.

11. In truth and in fact, users of respondents’ commodity and
stock option trading program cannot reasonably expect to trade
with little financial risk. Therefore, the representation set forth in
Paragraph 10 was, and is, false or misleading.

12. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.

THEREFORE, the Federal Trade Commission this twelfth day
of January, 2001, has issued this complaint against respondents.
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"My trading experiences since [ just
finished studying TCN's methods are
unbelijevable! First, | got a call in hogs and
made $832 profit in 9 days! Then ! got a put in
hogs and rode that sucker back down and
made $1,755 in 10 days!

That combined with my other trades made
me more money in 2 weeks than | make in 4
MONTHS at my current job! My favorite part of
the entire methodology is that I am usually in
and out of a trade with my profits in 10 days or
less!”

Bud Glass ~ Florida ~ December 17, 1998

Hello and welcome to our Garden!

Your visit here could very well change your life!
We're a small group of traders and investors who
believe in sharing our good fortune with people like
you. Our Master Cash Gardener, Rabb Sabin, has
been trading since 1993. Those of you who have had
any contact with the Ken Roberts Company may
know about him through a taped interview by Jim
Roberts in 1994. Rabb's interview still appears on
the "Conversations with Course Members" tape sent
out to new prospective students. At the time of the
interview, Rabb had just made $100,000 plus in a
Coffee trade. He went on to turn that amount into
over $550K by the year's end. At times, if you notice
an apparent emphasis on commodities - well, it's
hard to blame him.

~ 90% WINNING TRADES ~

"TCN does trade in the stock market with options on

a regular basis. And our extraordinary trading
methodologies and strict money management

4044 - 802 - 000045

6/10/99 4:32 PM
Thomas & Assoc.

000039
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principles produce an average of 80-90% winning
trades. No, we don't pretend to be "trading
know-it-alls" by any stretch of the imagination, but
we are very good at what we do.

When we first developed TCN's trading methods, we
back-tested thousands of possible trades over a
twelve-month period. The computers ran 24 hours a
day for one full month. The outcome? Believe it or
not, the system was 96.7% accurate in selecting
successful trades.

~ LEARN CASH GARDENING HERE ~

Why do we call this place The Cash Nursery? Well,
what do nurseries do? They grow things! And
growing anything requires specific knowledge, to
make sure that what you plant grows up strong and
healthy. Here at TCN we plant our seeds, keep our:
gardens free of weeds, harvest the winners, and
replant again! At the Cash Nursery we'll share those
gardening methods with you. We'll show you what
we're doing, how we're doing it, how and when we
plant and harvest. You'll see the flowers as well as
the weeds.

In commodities, you'll see straight option trades that
provide maximum returns on your investment, as
well as alternative methods that may allow you to
take advantage of markets you might not otherwise
be able to purchase if you are trading with a limited
account. These techniques include spreads,
straddles, strips, straps, and others - even trades
that allow you to begin with a straight option and
end up in a spread.

In the stock market, you'll learn our methods for
trading options, as well as how to take advantage of
stock splits, leaps, etc. Did you know that an option
can actually end up being worth more than its
underlying market? :

We'll provide you with places on the internet where
you can do trading research. We'll share our brokers
with you and, if necessary, recommend others based

4044 - 802 - 000046

Thomas & Assoc, 000040 6/10/99 4:32 PM
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on their honesty and excellent service. We'll also
share with you simple systems which maximize your
returns in a short amount of time. You'll learn how to
read and understand trading charts. We provide you
with unlimited e-mail and live chat support as well
as a TCN member's forum board. If you prefer,
one-on-one live chat sessions or phone calls are
always available during office hours for our
members.

We believe using options as our trading vehicle is
much safer than straight contracts or stocks because
risk is much more manageable. Keeping mvestment
drawdown to a minimum is paramount.

The Cash Nursery is designed in a very simple
manner so that all can participate - no matter what
your current knowledge of trading. We start with the
basics, then advance through each trading concept,
step- by-step, until all the pieces come together.
TCN's trading curriculum is designed to:

» Share both concepts and practical trading
information you can apply right now

» Teach you how to grow your own cash garden

» Help you earn quick returns on their
investments.

Later in the course, you'll be able to participate in
paper trading. Then you'll advance to the Trades
Section where you'll see the trades our staff
members do on a daily basis. We feel this "what is
happening in the markets right now" approach is of
much greater benefit to our members rather than
referring to old trades done last week, last month or
last year. Lists of trades that made someone lots of
money doesn't help you now.

On an average week, TCN will typically be involved
in five to twenty trades in both the stock and
commodity markets. Investment returns we
enjoy on stock options average 150% - 500%,
while returns on commodity options average
100% - 400%. Yes, that sounds a bit phenomenal,
but it really is true.

047
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Even the Investor General's Warning agrees:
Subscribing to the Cash Nursery has been found to
cause wealth...

If you'd like to learn more, we recommend you view
TCN's Online Slide Show.

e

" UL OTCCYT D USINITSY LU0 VLL WIS TSI~ """ -

.
.......................................................................................

© Copyright 1996, 1997,1998, 1999. WFS, Inc. All rights reserved.
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few months!

Manning Endrina ~ July 9, 1997

P N P9 8 P 2 9 0 9,9, ..

“I would like to gladly share my first week
experience with you, members and non-member.

I always thought you needed an excess amount
of money and personal knowledge in order to invest
in the stock/commodity market until TCN came into
the picture. My brother recommended that I join TCN
to learn the correct way of trading and while in the
process of learning....trade like an expert.

Within my first week with TCN, I invested $280
for a return of $1020 and $425 for a return of
$1200. That is an incredible 314% ROI (Return of
Investment for you beginners like me.) Needless to
say it was enough money to cover my membership,
original investments and to once again play the
market (using profits only).

You go into a trade knowing what your profits or
losses will be. TCN offers total money management
and an easy, stress free trading opportunity. I can
hardly wait to see what my first month with TCN will
be like. (Incidentally - the trades were in
commodities options.)

Tanya Endrina ~ Ewa Beach, Hawaii ~ July 10, 1997

“Just to update you, I moved up my stops this
morning to protect profits. Wheat 34 P stopped at
16.5 Swiss franc 68 P closed at 64, with stop at 51.

I am eagerly looking forward to everything you
have to teach me in 1998. I don't know how any
people tell you this, but I am very grateful you are
there and doing what you do. I am not sure I could
do the same. I could understand the thrill of
teaching others this skill, but if I was financially

6/10/99 4:55 PM
iosa - 302 000063 000057
Thomas SSO¢.
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independent due to options investing and I had to
deal with 2 or 3 hammerheads in a row, criticizing
me for something beyond my control when I am just
trying to help them! Well, I think I would just start
to get tired of it.

I understand that not all positions will make
money. It is the knowledge to make these decisions .
myself that is so valuable. I guess I just want to say
thanks and tell you I am grateful you are where you
are doing what you do.

Here's what followed a few days later:

By the way, I hit my sell stop in Swiss francs
today @ 105 points. Excellent! My Feb Swiss Franc
68 put cost 34 points, and sold at 105 points.
S0...105 - 34 = 71 points. 71 x $12.50 = $887.50
gross profit. That's over 300% gross profit!

About the only thing I'm gun-shy about now is
trading futures contracts with KRC methods."

Tom Bobst ~ North Olmstead, OH ~ January 1998

T T T T P S L L L L L L 0L, = L B L%, %, %, L L L L A LA L L %, =, v, o %

"I'm in and out of sugar with a gross profit of
$313 (I sold @ 48 pts.) This in just 3 hours time.
This is the fastest trade I have ever made! A good
example of why you want to have your sells tops in
place right away. Thanks!"

Name withheld by request

"I think the Sunday live chat sessions would be
great for myself and other working stiffs. Good idea.

Rabb, you probably wouldn't approve, but I after
watching all my paper trades make money, I
couldn’t stand it anymore and had to make a couple
of real money trades. These two trades have more
than paid for my tuition at TCN. They were hogs and

2. 6/10/99 4:55 PM
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~ SECTION 2 ~

Ken Roberts? » Introduction to spreads, splits, and leaps as
TCN Profile : powerful trading tools

» System Trades ™ - proprietary program shows

Student
Yestimonials

What You'll
Learn © Copyright 1996, 1997,1998, 1998. WFS, Inc. All rights reserved.
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Access allowed only after graduation
Ensures you are equipped to trade!

View the same trades that TCN plays

All trades posted night before - not after the

Ken Roberts?

TCN Profile fact, as many other so-called "experts” do out
5 there.

St_udgm_ View trades BEFORE they are made
Yestimonials : Allows you time to research each trade

Curriculum: Decide for yourself if you want to make

What You'll trade
Learn

Questions
& Answers

TCN Promise

© Copyright 1996, 1997,1998, 1999. WFS, Inc. All rights reserved.
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< 18 of 27 >

Commodity & Stock options only

TCN selects 8 - 15 trades per week (average)
Trade length: Hours to 10 days (average)
Preferred trades made in-the-money or

at-the-money, never out-of-the-money
Option premium range: $100 - $800

All trades posted are actually played by TCN
TCN criteria must be met to post trades!

© Copyright 1996, 1997,1998, 1999. WFS, Inc. All rights reserved.

6/9/99 11:56 AM
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» Development of TCN's trading methods - :
back-tested thousands of possible trades over
a twelve-month period ;

Computers ran 24 hours a day for one full
month to process data

Outcome: 96.7% accurate in selecting
successful trades

Cvvrvee D R e i e e .

Month T % Successful Trades
i January 88 :
{ February

: March

April

s--...----.“.-..--w....‘--

i 99-Average r 90.25%

= 21 of 27 =
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...ke you, are learning to trade options.

Learn to trade commodity and stock options...

http//www.the-cash-mirsery.com/

and succeed! Discover a proven strategy

with a 90% success rate...really!

TRADING IMPAIRED? YOU'VE FOUND THE RIGHT

"l grossed $12,953 in my first month with
The Cash Nursery. I'm not talking about once
in awhile big profits. I'm talking consistent

PLACE!

profits, day to day.

TCN sneaks up on you...$500 here...a $1000

there...maybe $2,000 there. And then you
realize you're in the money! The risk

management techniques make investing fun

and stress free!"

Manning Endrina ~ July 8, 1997

ACCEPTING ONLY ~ 30 ~ NEW MEMBERS THIS MONTH!

Online Slide
.............................................................
............................................................. ;
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~ RABB SABIN ~
~ Founder & Dean of Admissions ~

Starting trading in 1993 ;
Hit a big coffee trade in early 1994 with three §
options at $1530 total invested :
Turned 51530 into $130,000 in 92 days, that

130K into $550,000 by end of 1994

Brought The Cash Nursery to the internet in
September, 1996

Passion is to help people achieve financial
independence

Master of Business Administration, San Diego
State College, 1974

Two tours in Vietnam, Special Forces Medic,
1968-1971

Entrepreneur since graduating from college
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~ ART SMITH ~
~ Operations & Support Manager ~

College at UCR in accounting, engineering
Started trading in 1994

Traded commodities & studied trading
methods 1994 - present

Studied technical analysis of trading 1995 -
1997

Joined TCN in 1997

Friend of Rabb Sabin for ten years
Fluent in Spanish, written and spoken
Grew up in Mexico

Broadcasting degree from CBS

US Army Medic, Viet Nam Vet, 1966-63
Turned $1000 into $200,000 in one vear
using TCN methods
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having initiated
an investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge respondents with violations of the
Federal Trade Commission Act; and

Respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the aforesaid
draft complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other than
jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that respondents have
violated the said Act, and that the complaint should issue stating its
charges in that respect, and having thereupon accepted the
aforementioned executed consent agreement and placed such
agreement on the public record for a period of thirty (30) days, now
in further conformity with the procedure prescribed in § 2.34 of its
Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings and enters the following order:

1. Respondent WFS Enterprises, Inc. is a Nevada corporation,
doing business as The Cash Nursery, with its principal office or
place of business at 2914 East Katella, Suite 212, Orange, California
92867.

2. Respondent Rabb Sabin is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation.
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His principal office or place of business is the same as that of WFS
Enterprises, Inc.

3. Respondent Arthur Smith is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation.
His principal office or place of business is the same as that of WFS
Enterprises, Inc.

4. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
DEFINITIONS
For purposes of this order, the following definitions shall apply:
1. “Clearly and conspicuously” shall mean as follows:

A. In an advertisement communicated through an
electronic medium (such as television, video, radio,
and interactive media such as the Internet and online
services), the disclosure shall be presented
simultaneously in both the audio and visual portions
of the advertisement. Provided, however, that in any
advertisement presented solely through visual or
audio means, the disclosure may be made through the
same means in which the ad is presented. The audio
disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to hear
and comprehend it. The visual disclosure shall be of
a size and shade, and shall appear on the screen for a
duration, sufficient for an ordinary consumer to read
and comprehend it.

B. In a print advertisement, promotional material, or
instructional manual, the disclosure shall be in a type
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size and location sufficiently noticeable for an
ordinary consumer to read and comprehend it, in
print that contrasts with the background against
which it appears.

C. On a product label, the disclosure shall be in a type
size and location on the principal display panel
sufficiently noticeable for an ordinary consumer to
read and comprehend it, in print that contrasts with
the background against which it appears.

The disclosure shall be in understandable language and syntax.
Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement or on any label.

2. In the case of advertisements disseminated by means of an
interactive electronic medium such as the Internet or other online
services, “in close proximity” shall mean on the same Web page and
proximate to the triggering representation, and not on other portions
of the Web site, accessed or displayed through hyperlinks or other
means.

3. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

4. “Trading program” shall mean any program, service, course,
instruction, system, training, manual, computer software, or other
materials involving the purchase or sale of stocks, currencies,
commodity futures, options, or other financial instruments or
investments.

5. Unless otherwise specified, “Respondents” shall mean WFS
Enterprises, Inc., a corporation d/b/a The Cash Nursery, its
successors and assigns, and its officers; Rabb Sabin and Arthur
Smith, individually and as officers of the corporation; and each of
the above’s agents, representatives, and employees.
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L.

IT IS ORDERED that Respondents, directly or through any
corporation, subsidiary, division, trade name, or other device, in
connection with the advertising, promotion, offering for sale, sale,
or distribution of any trading program in or affecting commerce,
shall not represent, in any manner, expressly or by implication:

A. That users of Respondents’ commodity and stock option
trading program can reasonably expect to earn large profits,
or as much as six figures annually;

B. That users of Respondents’ commodity and stock option
trading program can reasonably expect consistent investment
returns of 100% to 500% on their trades;

C. That users of Respondents’ commodity and stock option
trading program can reasonably expect 90% or more of their
trades to yield returns of 100% or better;

D. The amount of earnings, income, or profit that a prospective
user could reasonably expect to attain; or

E. Any financial benefit or other benefit of any kind from the
purchase or use of such trading program;

unless Respondents possess and rely upon a reasonable basis
substantiating the representation at the time it is made.

II.

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the advertising, promotion, offering for
sale, sale, or distribution of any trading program in or affecting
commerce, shall not misrepresent, in any manner, expressly or by
implication:



48 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Decision and Order

A. That users of the program can reasonably expect to trade
with little or no financial risk; or

B. The extent of risk to which users of the program are exposed.
II1.

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the advertising, promotion, offering for
sale, sale, or distribution of any trading program in or affecting
commerce, shall not make any representation, in any manner,
expressly or by implication, about the financial benefits of such
program, unless they disclose, clearly and conspicuously, and in
close proximity to the representation:

“Stock, commodity futures, and stock or commodity options
trading involve HIGH RISKS and YOU can LOSE a lot of
money.”

Provided, the disclosure required by this Part is in addition to, and
not in lieu of, any other disclosure that Respondents may be required
to make, including but not limited to any disclosure required by state
or federal law or by a self-regulatory organization. Therequirements
of this Part are not intended to, and shall not be interpreted to,
exempt Respondents from making any other disclosure.

IV.

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the advertising, promotion, offering for
sale, sale, or distribution of any trading program, in or affecting
commerce, shall not represent, in any manner, expressly or by
implication, that the experience represented by any user, testimonial
or endorsement of the trading program represents the typical or
ordinary experience of members of the public who use the trading
program unless:
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A. Respondents possess and rely upon a reasonable basis
substantiating the representation at the time it is made; or
B. Respondents disclose, clearly and conspicuously, and in close
proximity to the endorsement or testimonial, either:

1. what the generally expected results would be for users of
the trading program, or

2. the limited applicability of the endorser's experience to
what users may generally expect to achieve, that is, that
users should not expect to experience similar results.

For purposes of this Part, “endorsement” shall mean as defined in
16 C.F.R. § 255.0(b).

V.

IT IS FURTHER ORDERED thatrespondent WFS Enterprises,
Inc., d/b/a The Cash Nursery, and its successors and assigns, and
respondents Rabb Sabin and Arthur Smith shall, for five (5) years
after the last date of dissemination of any representation covered by
this order, maintain and upon request make available to the Federal
Trade Commission for inspection and copying:

A. All advertisements, instruction material, and promotional
materials (including packaging) containing the
representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict, qualify,
or call into question the representation, or the basis relied upon
for the representation, including complaints and other
communications with consumers or with governmental or
consumer protection organizations.
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IT IS FURTHER ORDERED that respondent WFS Enterprises,
Inc., d/b/a The Cash Nursery, and its successors and assigns, and
respondents Rabb Sabin and Arthur Smith shall deliver a copy of
this order to all current and future principals, officers, directors, and
managers, and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this order, and shall secure from each such person a signed
and dated statement acknowledging receipt of the order.
Respondents shall deliver this order to current personnel within
thirty (30) days after the date of service of this order, and to future
personnel within thirty (30) days
after the person assumes such position or responsibilities.
Respondents shall maintain, and upon request make available to the
Commission for inspection and copying, each such signed and dated
statement for a period of five (5) years after creation.

VIL

IT IS FURTHER ORDERED that respondent WFS Enterprises,
Inc. d/b/a The Cash Nursery, and its successors and assigns shall
notify the Commission at least thirty (30) days prior to any change
in the corporation that may affect compliance obligations arising
under this order, including but not limited to a dissolution of a
subsidiary, parent or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition; or
a change in the corporate name or address. Provided, however, that,
with respect to any proposed change in the corporation about which
respondent learns less than thirty (30) days prior to the date such
action is to take place, respondent shall notify the Commission as
soon as is practicable after obtaining such knowledge.

VIIIL.

IT IS FURTHER ORDERED that respondent Rabb Sabin, for
aperiod of five (5) years after the date of issuance of this order, shall
notify the Commission of the discontinuance of his current business
or employment, or of his affiliation with any new business or
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employment involving the advertising, promotion, offering for sale
or sale of any business or business venture, franchise; or any
business or employment related, directly or indirectly, to the
purchase or sale of stocks, currencies, commodity futures, options,
or other financial instruments or investments. The notice shall
include respondent's new business address and telephone number
and a description of the nature of the business or employment and
his duties and responsibilities.

IX.

IT IS FURTHER ORDERED that respondent Arthur Smith, for
aperiod of five (5) years after the date ofissuance of this order, shall
notify the Commission of the discontinuance of his current business
or employment, or of his affiliation with any new business or
employment involving the advertising, promotion, offering for sale
or sale of any business or business venture, franchise; or any
business or employment related, directly or indirectly, to the
purchase or sale of stocks, currencies, commodity futures, options,
or other financial instruments or investments. The notice shall
include respondent's new business address and telephone number
and a description of the nature of the business or employment and
his duties and responsibilities.

X.

IT IS FURTHER ORDERED thatrespondent WFS Enterprises,
Inc. d/b/a The Cash Nursery, and its successors and assigns shall,
within sixty (60) days after the date of service of this order, and at
such other times as the Federal Trade Commission may require, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which they have complied with this order.

XI.

This order will terminate on January 12, 2021, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any violation
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of the order, whichever comes later; provided, however, that the
filing of such a complaint will not effect the duration of:

A.  Any Partin this order that terminates in less than twenty
(20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

XII.

All notices required to be sent to the Commission pursuant to this
Order shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 601 Pennsylvania Avenue, N.W., Washington,
D.C. 20580. ATTN: In the Matter of WFS Enterprises, Inc. d/b/a
The Cash Nursery.

By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
Issued when the Commission tentatively approved a proposed consent order on October 6, 2001
The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a consent order from W.F.S.
Enterprises, Inc., a corporation, doing business as The Cash
Nursery, and Rabb Sabin and Arthur Smith, individually and as
officers of the corporation (together, “respondents”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

Respondents sell a training program on the Internet for the
daily buying and selling of stock and commodity options (also
known as “day trading”). They advertise on their Internet Web
site, www.thecashnursery.com. This matter concerns allegedly
deceptive representations of the earnings and profit potential, as
well as the extent of risk involved in using respondents’ trading
methods.

The Commission’s proposed complaint alleges that
respondents made unsubstantiated claims that users of
respondents’ options trading program could reasonably expect to
earn large profits, as much as seven figures annually (i.e., more
than $1,000,000); that users could reasonably expect consistent
investment returns of 100% to 500% on their trades; and that
testimonials appearing in the advertisements for respondents’
options trading program reflected the typical or ordinary
experience of members of the public who use the program. In
addition, the complaint alleges that respondents misrepresented
that users of their options trading program could reasonably
expect to trade with little financial risk.

53
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The proposed consent order contains provisions designed to
prevent respondents from engaging in similar acts and practices in
the future.

Part I of the proposed order requires respondents to have a
reasonable basis substantiating any representation that users of
respondents’ currency trading program can reasonably expect to
earn large profits: (1) that users of Respondents’ commodity and
stock option trading program can reasonably expect to earn large
profits, or as much as six figures annually; (2) that users of
Respondents’ commodity and stock option trading program can
reasonably expect consistent investment returns of 100% to 500%
on their trades; and (3) that users of Respondents’ commodity and
stock option trading program can reasonably expect 90% or more
of their trades to yield returns of 100% or better. Part I also
requires respondents to possess a reasonable basis substantiating
claims about the amount of earnings, income, or profit that a
prospective user of any trading program could reasonably expect
to attain, or about any financial benefit or other benefit from any
trading program offered by respondents.

Part II of the proposed order prohibits respondents from
misrepresenting that users of any trading program can reasonably
expect to trade with little or no financial risk and from
misrepresenting the extent of risk to which users of any such
program are exposed.

Part III of the proposed order requires respondents to disclose,
clearly and conspicuously, “Stock, commodity futures, and stock
or commodity options trading involve HIGH RISKS and YOU
can LOSE a lot of money.” in close proximity to any
representation they make about the financial benefits of any
trading program. This disclosure is in addition to, and not instead
of, any other disclosure that respondents may be required to make.

Part I'V of the proposed order prohibits respondents from
representing without a reasonable basis that the experience
represented by any user, testimonial or endorsement of any trading
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program represents the typical or ordinary experience of members
of the public who use the program; or respondents must disclose
either what the generally expected results would be for users of
the trading program, or the limited applicability of the endorser’s
experience to what users may generally expect to achieve, that is,
that users should not expect to experience similar results.

Parts V and VI of the proposed order require respondents to
keep copies of relevant advertisements and materials
substantiating claims made in the advertisements and to provide
copies of the order to certain personnel. Part VII requires W.F.S.
Enterprises, Inc. to notify the Commission of any changes in the
corporate structure that might affect compliance with the order.
Parts VIII and IX require that individual respondents Rabb Sabin
and Arthur Smith, respectively, to notify the Commission of
changes in their employment status for a period of ten years. Part
X requires W.F.S. Enterprises, Inc. to file compliance reports with
the Commission. Part XI provides that the order will terminate
after twenty (20) years under certain circumstances.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

GLAXO WELLCOME PLC, ET AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC.5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3990; File No. 0010088
Complaint, December 15, 2000--Decision, January 26, 2001

This consent order addresses the merger of Respondent Glaxo Wellcome plc
(“Glaxo”) and Respondent SmithKline Beecham plc (“SB”). The order, among
other things, requires the respondents (1) to divest all of SB’s worldwide rights
and intellectual property relating to its antiemetic drug, Kytril, to F. Hoffman
LaRoche; (2) to divest SB’s intellectual property rights to manufacture and
market ceftazidime (an injectable antibiotic used to treat serious hospital-borne
infections) to Abbott Laboratories; (3) to divest SB’s worldwide rights and
intellectual property relating to its antiviral drugs, Famvir and Denavir, to
Novartis Pharm AG and Novartis Pharmaceuticals Corporation; and (4) to
return to Cantab Pharmaceuticals plc all rights to use Cantab’s DISC
technology for the development of a prophylactic herpes vaccine. The order
also requires the respondents (5) to divest Glaxo’s United States and Canadian
Zantac trademark rights to Pfizer; (6) to assign or relinquish all of SB’s relevant
intellectual property rights and options to the drug renzapride (used to treat
irritable bowel syndrome) to Alizyme plc; (7) to assign all of Glaxo’s relevant
intellectual property rights to GI1147211C, a topoisomerase I inhibitor (used to
treat certain types of cancer), to Gilead Sciences, Inc.; and (8) to assign all of
SB’s relevant intellectual property rights and relinquish all options to regain
control over frovatriptan (used to treat migraine headaches) to Vernalis Ltd.

Participants

For the Commission: Jaqueline K. Mendel, Michael R.
Moiseyev, David L. Inglefield, David von Nirschl, Michael
Barnett, Robert Pickett, Eric Coffman, Ann Malester, Elizabeth
Piotrowski, David Reiffen, Leslie Farber, and Daniel O’Brien.

For the Respondents: Garrard Beeney, Thomas Leuba, and
Daryl Libow, Sullivan & Cromwell.
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COMPLAINT

The Federal Trade Commission (“Commission”), having
reason to believe that Respondent Glaxo Wellcome plc (“Glaxo”),
a corporation subject to the jurisdiction of the Commission, has
agreed to merge with Respondent SmithKline Beecham plc
(“SB”), a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and it appearing to
the Commission that a proceeding in respect thereof would be in
the public interest, hereby issues its Complaint, stating its charges
as follows:

I. DEFINITIONS
1. "Commission" means the Federal Trade Commission.

2. “FDA” means the United States Food and Drug
Administration.

3. “Ceftazidime” means any product that contains any form or
formulation of the compound ceftazidime, any of its constituent
elements, active ingredients or intermediaries, and all rights
relating to the research, development, manufacture and sale of any
such Product. Ceftazidime is a semisynthetic, broad-spectrum
antibacterial derived from cephaloridine and used especially for
pseudomonas and other gram-negative infections in hospitalized
patients.

4. “SHT-3 antiemetic drug” means any SHT-3 receptor
antagonist prescription pharmaceutical compound indicated for
the prevention and treatment of nausea and vomiting associated
with medical treatment, including chemotherapy, radiation
therapy, or surgery.

5. “Second generation oral and intravenous antiviral drugs for
the treatment of herpes” means oral and intravenous antiviral
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drugs, other than acyclovir, for use in the treatment of infections
by the herpes simplex virus Type 1 (“HSV-1"), the herpes simplex
virus Type 2 (“HSV-2"), and the herpes varicella zoster virus.

6. “Prophylactic herpes vaccines” means a vaccine used to
prevent genital infection by HSV-1 and HSV-2.

7. “Topoisomerase I inhibitors” means prescription
pharmaceuticals of the topoisomerase I inhibitor class being
researched, developed, sold, or marketed for the treatment of
cancer, including, but not limited to, ovarian, non-small cell lung
cancer (“non-SCLC”), breast, colorectal, and other solid tumor
cancers.

8. “Drugs for the treatment of IBS” means drugs for the
treatment of irritable bowel syndrome, the symptoms of which
may include abdominal cramping, pain, constipation and/or
diarrhea..

9. “OTC H-2 blockers” means over-the-counter versions of
histamine 2 blockers for acid relief.

10. “Triptan drugs for the treatment of migraine headaches”
means drugs of the triptan chemical class being researched,
developed, sold, and marketed for the treatment of migraine
headaches.

11. “Topical prescription herpes antivirals” means prescription
topical antiviral medications indicated for the treatment of
recurrent herpes labialis, also called oral herpes and commonly
known as cold sores.

II. RESPONDENTS

12. Respondent Glaxo is a corporation organized, existing and
doing business under and by virtue of the laws of the United
Kingdom, with its office and principal place of business located at
Glaxo Wellcome House, Berkeley Avenue, Greenford, Middlesex,
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UB6 ONN, England. Glaxo is engaged in the research,
development, manufacturing and sale of human pharmaceutical
products, including SHT-3 antiemetic drugs, Second generation
oral and intravenous antiviral drugs for the treatment of herpes,
Topical prescription herpes antivirals, Ceftazidime, Prophylactic
herpes vaccines, OTC H-2 blockers, Topoisomerase I inhibitors,
Drugs for the treatment of IBS, and Triptan drugs for the
treatment of migraine headaches.

13. Respondent SB is a corporation organized, existing and
doing business under and by virtue of the laws of the United
Kingdom, with its office and principal place of business located at
New Horizons Court, Brentford, Middlesex, TW8 9EP, England.
SB, among other things, is engaged in the research, development,
manufacturing and sale of human pharmaceutical products,
including SHT-3 antiemetic drugs, Second generation oral and
intravenous antiviral drugs for the treatment of herpes, Topical
prescription herpes antivirals, Ceftazidime, Prophylactic herpes
vaccines, OTC H-2 blockers, Topoisomerase I inhibitors, Drugs
for the treatment of IBS, and Triptan drugs for the treatment of
migraine headaches.

14. Respondents are, and at all times relevant herein have
been, engaged in commerce, as “commerce’ is defined in Section
1 of the Clayton Act as amended, 15 U.S.C. § 12, and are
corporations whose business is in, or affects commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

III. THE PROPOSED MERGER

15. On January 17, 2000, the Boards of Glaxo and SB
announced agreement to the terms of a merger to be effected by
way of a scheme of arrangement of Glaxo and SB under section
425 of the Companies Act of 1985 (“Merger”). The value of the
transaction is approximately $182 billion. On completion of the
transaction, the current Glaxo shareholders will own
approximately 58.75% of the shares of Glaxo SmithKline and
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current SB shareholders will own approximately 41.25% of the
shares of Glaxo SmithKline.
IV. THE RELEVANT MARKETS

16. For the purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the Merger are:

a. the research, development, manufacture and sale of SHT-
3 antiemetic drugs;

b. the research, development, manufacture and sale of
Second generation oral and intravenous antiviral drugs
for the treatment of herpes;

c. the research, development, manufacture and sale of
Topical prescription herpes antivirals;

d. the research, development, manufacture and sale of
Ceftazidime;

e. the research, development, manufacture and sale of
Prophylactic herpes vaccines;

f.the research, development, manufacture and sale of OTC
H-2 blockers;

g. the research, development, manufacture and sale of
Topoisomerase I inhibitors;

h. the research, development, manufacture and sale of
Drugs for the treatment of IBS; and

1.the research, development, manufacture and sale of
Triptan drugs for the treatment of migraine headaches.
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17. For the purposes of this Complaint, the United States is the
relevant geographic area in which to analyze the effects of the
Merger in the relevant lines of commerce.

V. THE STRUCTURE OF THE MARKETS

18. The market for SHT-3 antiemetic drugs is highly
concentrated as measured by the Herfindahl-Hirschman Index
(“HHI”). Glaxo and SB are the two leading suppliers of SHT-3
antiemetic drugs in the United States. Glaxo and SB, respectively,
have approximately 58% and 34% of the market, and the pre-
merger HHI is 4584. As a result of the Merger, Glaxo SmithKline
would have a 92% percent share of the market, and the post-
merger HHI would be 8528, representing a 3944 point increase in
the HHL

19. The market for Second generation oral and intravenous
antiviral drugs for the treatment of herpes is highly concentrated.
Glaxo and SB are the only two suppliers of these drugs in the
United States. No other company is presently manufacturing or
selling drugs to compete with Glaxo and SB.

20. The market for Ceftazidime is highly concentrated as
measured by the HHI. Glaxo and SB are the only two
manufacturers of Ceftazidime in the United States, and two of the
three firms with rights to market Ceftazidime in the United States.
Glaxo and SB, respectively, have approximately 77% and 8% of
the market, and the pre-merger HHI is 6218. As a result of the
Merger, Glaxo SmithKline would have an 85% share of the
market, and the post-merger HHI would be 7450, representing a
1232 point increase in the HHI.

21. The market for Topical prescription herpes antivirals is
highly concentrated. Currently, SB’s Denavir is the only topical
prescription preparation approved by the FDA for the treatment of
oral herpes. Until April of 2000, Glaxo was in the final stages of
seeking FDA approval of a creme formulation of Zovirex for the
treatment of oral herpes, but after the announcement of the
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Merger, Glaxo withdrew the application for FDA approval,
without prejudice to its refiling its NDA with the FDA. Glaxo’s
Zovirex creme could be on the market in less than one year. No
other companies are working on a prescription topical treatments
for oral herpes.

22. No company currently markets a prophylactic herpes
vaccine. SB has the most advanced development effort toward a
herpes vaccine. Glaxo has been developing a vaccine for HSV
infection in conjunction with Cantab Pharmaceuticals plc. Glaxo
had planned, with Cantab, to design Phase III clinical trials this
year, exercising its option to do so pursuant to its contract with
Cantab. Other firms that have undertaken efforts to develop a
prophylactic herpes vaccine either have failed in their efforts or
are far behind SB and Glaxo/Cantab, with vaccines that are only
in pre-clinical stages of testing. Thus, Glaxo and SB are likely to
be the first two competitors to reach the market with Prophylactic
herpes vaccines.

23. The market for OTC H-2 blockers is highly concentrated
as measured by the HHI. Glaxo and SB are two of the leading
suppliers of OTC H-2 blockers in the United States. Glaxo and
SB, respectively, have approximately 30% and 11% of the market,
and the pre-merger HHI is 2990. As aresult of the Merger, Glaxo
SmithKline would have a 41% share of the market, and the post-
merger HHI would be 3650, representing a 660 point increase in
the HHI.

24. The market for Topoisomerase I inhibitors is highly
concentrated. SB’s drug Hycamptin is currently a leading second-
line therapy for ovarian and non-small cell lung cancer (“non-
SCLC”) and SB is pursuing first-line indications for these cancers
as well as second-line therapy for colorectal and other solid-tumor
cancers. Glaxo presently maintains rights in a topoisomerase |
inhibitor formulation being developed by Gilead Sciences, Inc. for
ovarian, breast, non-SCLC and other solid tumor indications,
including colorectal cancer. The only other topoisomerase I
inhibitor on the market is Camptosar from Pharmacia, which is
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currently indicated as a second-line therapy for colorectal cancer.
No other topoisomerase I inhibitors is in development.

25. Currently, there are no Drugs available for the treatment of
irritable bowel syndrome. Though effective in treating IBS
sufferers, Glaxo’s Lotronex, the only FDA-approved treatment for
IBS, was recently taken off the market by Glaxo because of
concerns about serious side effects in some patients. However,
Glaxo continues to conduct clinical trial for Lotronex. Alizyme
plc, pursuant to a licensing agreement with SB, has been
developing a drug called renzapride for the treatment of irritable
bowel syndrome. If SB exercises the relevant options under its
agreement with Alizyme, then SB and Alizyme would have one of
only three drugs currently being developed to treat IBS.

26. The market for Triptan drugs for the treatment of migraine
headaches is highly concentrated. Glaxo, with approximately
65% of sales, leads the market with its migraine medications
Immitrex and Amerge. Only two other drugs in the triptan class
are approved for the treatment of migraine headaches — Zomig
from AstraZeneca and Maxalt from Merck & Co., Inc. SB
presently maintains rights in SB209509, a compound in
development that is in the same triptan class as these four drugs.
SB2095009 is being developed by Vernalis Ltd. for the treatment
of migraine headaches.

VI. ENTRY CONDITIONS

27. Entry into each of the relevant markets identified in
Paragraph 16 is unlikely and would not occur in a timely manner
to deter or counteract the adverse competitive effects described in
Paragraph 28, because of, among other things, the time and
expense necessary to develop and gain FDA approval for such
human pharmaceutical products.
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VII. EFFECTS OF THE MERGER

28. The effects of the Merger, if consummated, may be
substantially to lessen competition and to tend to create a
monopoly in the relevant markets in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45, in the following ways,
among others:

a.

f.

by increasing the likelihood that the merged entity would
increase prices and reduce innovation in the market for
SHT-3 antiemetic drugs, either unilaterally or through
coordinated interaction;

by increasing the likelihood that the merged entity would
increase prices in the market for Ceftazidime, either
unilaterally or through coordinated interaction;

by increasing the likelihood that the merged entity would
unilaterally increase prices and reduce innovation in the
market for Second generation oral and intravenous
antiviral drugs for the treatment of herpes;

by eliminating the only potential entrant in the market for
Topical prescription herpes antivirals where SB is
currently a monopolist;

. by increasing the likelihood that the merged entity would

forego or delay the development efforts of one of the
Prophylactic herpes vaccines or, alternatively, eliminate
price competition between the two prophylactic herpes
vaccines if both were introduced in the market;

by increasing the likelihood that the merged entity would
increase prices and reduce innovation in the market for
OTC H-2 blockers, either unilaterally or through
coordinated interaction;
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g. by increasing the likelihood that the merged entity would
increase prices and reduce innovation in the market for
Topoisomerase I inhibitors for the treatment of ovarian,
non-SCLC, colorectal, and other solid tumor cancers,
either unilaterally or through coordinated interaction;

h. by increasing the likelihood that the merged entity would
increase prices and reduce innovation in the market for
Drugs for the treatment of IBS; and

1.by increasing the likelihood that the merged entity would
increase prices and reduce innovation in the market for
Triptan drugs for the treatment of migraine headaches,
either unilaterally or through coordinated interaction.

VIII. VIOLATIONS CHARGED

29. The Merger Agreement described in Paragraph 15
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

30. The Merger described in Paragraph 15, if consummated,
would constitute a violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this fifteenth day of December, 2000,
issues its Complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed merger of Respondent
Glaxo Wellcome plc (“Glaxo’) and Respondent SmithKline
Beecham plc (“SB”), hereinafter referred to as “Respondents,”
and Respondents having been furnished thereafter with a copy of
a draft of Complaint that the Bureau of Competition presented to
the Commission for its consideration and which, if issued by the
Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
2.34,16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):
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1. Respondent Glaxo is a corporation organized, existing and
doing business under and by virtue of the laws of the United
Kingdom, with its office and principal place of business located at
Glaxo Wellcome House, Berkeley Avenue, Greenford, Middlesex,
UB6 ONN, England.

2. Respondent SB is a corporation organized, existing and
doing business under and by virtue of the laws of the United
Kingdom, with its office and principal place of business located at
New Horizons Court, Brentford, Middlesex, TW8 9EP, England.

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. "Glaxo" means Glaxo Wellcome plc, its directors, officers,
employees, agents, representatives, predecessors, successors,
and assigns; its joint ventures, subsidiaries, divisions, groups
and affiliates controlled by Glaxo Wellcome plc (including,
but not limited to, Glaxo Wellcome Inc., Glaxo Wellcome
OTC Inc., Glaxo Wellcome Inc. (Canada), and Glaxo Group
Limited), and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

B. "SB" means SmithKline Beecham plc, its directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by SmithKline
Beecham plc (including, but not limited to, SmithKline
Beecham (Cork) Limited and SmithKline Beecham
Corporation) and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.
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C. "Respondents" means Glaxo and SB, individually and
collectively.

D. “Merger” means the proposed merger of Glaxo and SB by
means of a scheme of arrangement pursuant to section 425 of
the Companies Act 1985 (Eng.) announced on January 17,
2000, which was approved by the shareholders of SB and
Glaxo at shareholders meetings held on July 31, 2000.

E. "Commission" means the Federal Trade Commission.

F. “Abbott Labs” means Abbott Laboratories, a corporation
organized, existing and doing business under and by virtue of
the laws of the State of Delaware, with its offices and principal
place of business located at 100 Abbott Park Road, Abbott
Park, IL 60064-3500.

G. “Alizyme” means Alizyme Therapeutics Limited, a
company registered in England and Wales under company
number 2762675 and having its registered office at 280
Cambridge Science Park, Milton Road, Cambridge, CB4 4WE,
England.

H. “Aventis” means Aventis S.A., a corporation organized,
existing and doing business under and by virtue of the laws of
France, with its offices and principal place of business located
at 10236 Marion Park Drive, Kansas City, MO 64137.

I. “Biochemie” means Biochemie GmbH, a corporation
organized, existing and doing business under and by virtue of
the laws of Switzerland, with its offices and principal place of
business located at A-6250, Kundl, Austria.

J. “Cantab” means Cantab Pharmaceuticals plc, a corporation
organized, existing and doing business under and by virtue of
the laws of the United Kingdom, with its offices and principal
place of business located at 310 Cambridge Science Park,
Milton Road, Cambridge, CB4 OWG, England.

K. “Gilead Sciences” means Gilead Sciences, Inc.
(incorporating Nexstar Pharmaceuticals Inc.), a corporation
organized, existing and doing business under and by the laws
of the State of Delaware, with its offices and principal place of
business located at 333 Lakeside Drive, Foster City, CA
94404.

L. “Lilly” means Eli Lilly and Company, a corporation
organized, existing and doing business under and by the laws
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of the State of Indiana, with its offices and principal place of
business located at Lilly Corporate Center, Indianapolis,
Indiana 46285.

M. "Novartis" means Novartis Pharma AG, a corporation
organized, existing and doing business under and by virtue of
the laws of Switzerland, with its offices and principal place of
business located at Lichtstrasse 35, 4002 Basel, Switzerland,
and Novartis Pharmaceuticals Corporation, a Delaware
corporation, with its offices and principal place of business
located at 59 Route 10, East Hanover, New Jersey 07936.

N. “Pfizer” means Pfizer, Inc., including, but not limited to,
the former Warner-Lambert Company, a corporation
organized, existing and doing business under and by virtue of
the laws of the State of Delaware, with its offices and principal
place of business located at 235 East 42" Street, New York,
New York 10017.

O. “Roche” means F.Hoffman-La Roche Ltd, a corporation
organized, existing and doing business under and by virtue of
the laws of Switzerland, with its offices and principal place of
business located at CH-4070 Basel, Switzerland.

P. “Takeda” means Takeda Chemical Industries, Ltd., a
corporation organized, existing and doing business under and
by virtue of the laws of Japan, with its United States offices
located at 600 Central Avenue, Suite 240, Highland Park, IL
60035.

Q. “Vernalis” means Vernalis Limited, formerly known as
Vanguard Medica Ltd., a company organized under English
law and having its registered office at Chancellor Court, Surrey
Research Park, Guildford, Surrey, GU2 7SF, England.

R. “Agency(ies)” means any governmental regulatory
authority or authorities in the world responsible for granting
approval(s), clearance(s), qualification(s), license(s) or
permit(s) for any aspect of the research, development,
manufacture, marketing, distribution or sale of a Product. The
term “Agency” includes, but is not limited to, the United States
Food and Drug Administration (“FDA”).

S. “Antiemetic Product” means any prescription
pharmaceutical compound indicated for the prevention and
treatment of nausea and vomiting associated with medical
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treatment, including chemotherapy, radiation therapy and
surgery.

T. “Assigned Contracts” means all contracts relating to a
Product.

U. “Business Day” means any day excluding Saturday,
Sunday and any other United States Federal holiday.

V. “Ceftazidime” means any Product that contains any form
or formulation of the compound ceftazidime, any of its
constituent elements, active ingredients or intermediaries, and
all rights relating to the research, development, manufacture or
sale of any such Product.

W. “Closing Date” means the date on which Respondents and
a Commission-approved Acquirer close on a transaction to
divest or transfer relevant assets pursuant to this Order.

X. “Commission-approved Acquirer” means an entity
approved by the Commission to acquire particular assets the
Respondents are required to divest or transfer pursuant to this
Order.

Y. “Confidential Business Information” means all information
owned by Respondents that is not in the public domain relating
to the research, development, manufacture, marketing,
commercialization, distribution, importation, cost, pricing,
supply, sales, sales support, or use of any of Respondents’
Products or Products in development.

Z. “Contract Manufacture” means the manufacture of a
Product supplied pursuant to a Divestiture Agreement by
Respondents for sale to the Commission-approved Acquirer.
AA. “Denavir’ means any Product containing the drug
compound Penciclovir, any of its constituent elements, active
ingredients or intermediaries, and all rights relating to the
research, development, manufacture or sale of Denavir and
Vectavir.

BB. “Designee” means any entity that will manufacture a
Product for a Commission-approved Acquirer.

CC. “DISC-HSV Prophylactic Vaccine Assets” means all
Product Intellectual Property relating to DISC Technology
owned by Cantab or licensed by Cantab to Glaxo as of the
Closing Date pursuant to the DISC-HSV Development and
Licence Agreement, and all Product Intellectual Property
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relating to the Programme established by the DISC-HSV
Development and Licence Agreement, that can be used to
develop a vaccine for the Prophylaxis of human infections with
herpes simplex virus. These assets include the exclusive right
to seek and obtain regulatory approval from Agencies for an
indication for the Prophylaxis of human infections with herpes
simplex virus for any vaccine using DISC Technology or other
vaccine arising out of the Programme and the exclusive right to
use such an indication when regulatory approval from
Agencies is obtained.

DD. “DISC-HSV Development and Licence Agreement”
means the Development and Licence Agreement between
Cantab and Glaxo dated 18 March 1997, which is contained in
non-public Appendix IV attached to this Order.

EE. “DISC-HSV Amended Development and Licence
Agreement” means the DISC HSV Development and Licence
Agreement as amended in the Amendments to the Development
and Licence Agreement entered into between Glaxo and
Cantab on 30 August 2000, which is contained in non-public
Appendix IV attached to this Order.

FF. “DISC Technology” means the technology relating to the
manufacture, use or applications of genetically disabled mutant
herpes virus having a genome that is functionally deleted in
respect of a herpes viral gene that is essential for the
production of infectious new virus particles.

GG. “Divestiture Agreement” means each of the following
agreements individually, or any agreement signed by the
Respondents and approved by the Commission to accomplish
the requirements of this Order: the Famciclovir and Penciclovir
Asset Sale Agreement, the Famciclovir and Penciclovir Supply
Agreement, the DISC-HSV Amended Development and
Licence Agreement, the Kytril Asset Sale Agreement, the
Kytril Supply Agreement, the Kytril Transition Support
Agreement, the Zantac Agreements, the Renzapride Asset Sale
Agreements, the Frovatriptan Asset Sale Agreement, the
GI147211C Asset Sale Agreements, the Tazicef Asset Sale
Agreement and the Tazicef Final Finished Pharmaceuticals
Supply Agreement.
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HH. “Domain Name” means the domain name(s) (universal
resource locators), and registration(s) thereof, issued by
NetworkSolution, Inc. or any other entity or authority who
issues and maintains the domain name registration. “Domain
Name” shall not include any trademark or service mark rights
to such domain names other than the rights to the Product
Trademarks required to be divested.

II. “Drug Master Files” means the information submitted to
the FDA as described in 21 C.F.R. Part 314.420 relating to any
Product included in this Order.

JJ. “Famciclovir” means the chemical compound 2-[2-(2-
amino-9H- purin - 9-yl) ethyl] -1,3- propanediol diacetate, its
salts and esters in any form or formulation.

KK. “Famciclovir and Penciclovir Assets” means all of
Respondents’ rights, title and interest, worldwide, in and to all
assets and businesses relating to the Product Denavir and/or to
the Product Famvir, separately (where “Product,” as used in
this paragraph and its subparts, means both Denavir and
Famvir, separately), and to Penciclovir and to Famciclovir,
separately, including the research, development, manufacture,
distribution, marketing or sale of the Product Denavir, the
Product Famvir, Penciclovir and/or Famciclovir, including,
without limitation, the following:

1. all Product Intellectual Property (the Patents and Product
Trademarks for Denavir and Famvir are listed in Appendix
I11);

2. the Product and Product Registrations;

3. lists of all current customers for the Products and the pricing
of the Products for such customers;

4. all Famciclovir and Penciclovir Assigned Contracts, each at
the option of the Commission-approved Acquirer;

5. Respondents’ records and files pertaining to the following,
including, but not limited to, all specified documents: the
Product Registrations; rights of reference to Drug Master
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Files; correspondence with the FDA and other Agencies; all
validation documents and data; all market studies; all sales
histories, including without limitation, all clinical data, sales
force call activity, and physician prescription activity for the
Products on a per-physician basis from January 1, 1997,
through the Closing Date; and quality control histories
pertaining to the Products owned by Respondents, in each
case such as is in existence, in the possession or control of
Respondents, as of the Closing Date;

rights of reference to all Drug Master Files, including but
not limited to, the pharmacology and toxicology data
contained in all NDAs, ANDAs, SNDAs and MAAs;

. all Product Marketing Materials;

the NDC Numbers relating to the Products;

Scientific and Regulatory Material;

10. all unfilled customer orders for finished goods as of the

11.

Closing Date (a list of such orders to be provided to the
Commission-approved Acquirer within two business days
after the Closing Date);

all books, records and files that relate to the following:
Product Manufacturing Technology; Product
manufacturing and manufacturing processes; and

12. all inventories on hand as of the Closing Date.

PROVIDED, HOWEVER, that the definition of “Famciclovir
and Penciclovir Assets” does not include any rights, titles and
interests in or to owned or leased real property or buildings, or
to machinery, fixtures, equipment, or tools.

LL. “Famciclovir and Penciclovir Assigned Contracts” means
all Assigned Contracts related to Famciclovir and/or
Penciclovir (including, but not limited to, those related to

73



74

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Decision and Order

Famvir and Denavir), including, but not limited to, all
customer contracts, co-promotion agreements, co-
distributorship agreements, supply agreements and
intercompany license agreements relating to Penciclovir and/or
Famciclovir.

MM. “Famciclovir and Penciclovir Asset Sale Agreement”
means the Asset Sale Agreement entered into as of August 30,
2000, among SmithKline Beecham plc, Beecham Group plc,
SmithKline Beecham Corporation, SmithKline Beecham
(Cork) Limited, Novartis Pharma AG, and Novartis
Pharmaceuticals Corporation, which is contained in non-public
Appendix III attached to this Order.

NN. “Famciclovir and Penciclovir Supply Agreement” means
the Supply Agreement dated as of the Closing Date, among
SmithKline Beecham (Cork) Limited and Novartis Pharma
AG, which is contained in non-public Appendix III attached to
this Order.

00. “Famciclovir and Penciclovir Key Employees” means the
individuals identified in Schedule 6.16 of the Famciclovir and
Penciclovir Asset Sale Agreement, who represent SB’s United
States marketing, regulatory and clinical employees and SB’s
worldwide manufacturing employees with responsibility for
Denavir and/or Famvir, which include all key marketing
executives and personnel and key administrative and sales
personnel (including, without limitation, executives and
personnel having any responsibilities in the areas of sales
management, brand management, sales training, market
research, managed care, contracting, hospital market and other
specialty markets, but excluding secretaries), who directly
participated (irrespective of the portion of working time
involved) in the marketing, contracting or promotion of
Denavir and/or Famvir in the United States or the manufacture
of Denavir and/or Famvir worldwide within the eighteen (18)
month period immediately prior to the Closing Date.

PP. “Famciclovir and Penciclovir Sales Employees” means all
SB sales force personnel with responsibilities related to the
sale of Denavir and/or Famvir worldwide, including, but not
limited to, all sales representatives, sales managers, national
account managers, and reimbursement managers.
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QQ. “Famvir” means any Product containing the drug
compound Famciclovir, any of its constituent elements, active
ingredients or intermediaries, and all rights relating to the
research, development, manufacture or sale of Famvir.

RR. “Finished Goods” means (1) Famciclovir, Penciclovir and
Kytril packaged and ready for distribution to the ultimate
customer in their current presentations, (2) Famciclovir and
Kytril in finished tablet form but not packaged and ready for
distribution to the ultimate customer, or (3) Penciclovir in
finished topical cream form but not packaged and ready for
distribution to the ultimate customer.

SS. “Frovatriptan” means a drug compound in development
for use in the treatment of migraine, also known as
“SB209509.”

TT. “Frovatriptan Assets” means all Product Intellectual
Property related to Frovatriptan owned or controlled by
Vernalis, including without limitation all rights, title and
interest in and to such Product Intellectual Property sold,
transferred or otherwise conveyed by SB to Vernalis pursuant
to the Development, License and Co-Promotion Agreement,
dated October 21, 1994, between Vernalis (formerly Vanguard
Medica LTD) and SB, as amended July 5, 2000, and
November 27, 2000, for the development of a Product for the
treatment and/or prevention of migraine.

UU. “Frovatriptan Asset Sale Agreement” means the
Development License and Co-Promotion Agreement, dated
October 21, 1994, between Vernalis (formerly Vanguard
Medica LTD) and SB, as amended on July 5, 2000, and
November 27, 2000, which is contained in non-public
Appendix VIII attached to this Order.

VV. “GI147211C” means the chemical compound having the
chemical structure 7- (4-methlypiperozinomethylene)-10,11 -
ethylenediory - 20(s) - camptothecin hydrochloride, a
topoisomerase I inhibitor Product currently being researched
and developed by Gilead Sciences for use in treating cancer.
WW. “GI147211C Assets” means the Intellectual Property
related to the Product GI147211C and the GI147211C
technology as described in the GI147211C Asset Sale
Agreements.
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XX. “GI147211C Asset Sale Agreements” mean the Letter
Agreement entitled “Amendments to the Licence Agreement”
dated May 2, 2000, between Glaxo and Gilead Sciences that
amends the Licence Agreement between the parties dated 27
May 1998, and the Patent Assignment Agreement dated
November 16, 2000, between Glaxo and Gilead Sciences,
which are contained in non-public Appendix IX attached to
this Order.

YY. “Granisetron” means the chemical compound endo-N-(9-
methyl-9-azabicyclo [3.3.1] non-3-yl) - 1 methyl - 1H-
indazole-3-carboxamide hydrochloride, its salts and esters in
any form or formulation.

Z77. “Intellectual Property” means all: (1) Patents; (2) mask
works and copyrights in works of authorship of any type,
including, but not limited to, computer software and industrial
designs, registrations and applications for registration thereof;
(3) trademarks, including the goodwill of the business
symbolized thereby and associated therewith, as well as
registrations and applications for registration thereof; (4) trade
secrets, know-how and other confidential or proprietary
technical, business, research, development and other
information, and all rights in any jurisdiction to limit the use or
disclosure thereof; (5) rights to obtain and file for Patents and
registrations thereof; and (6) rights to sue and recover damages
or obtain injunctive relief for infringement, dilution,
misappropriation, violation or breach thereof.

AAA. “Kytril” means any Product containing Granisetron,
any of its constituent elements, active ingredients or
intermediaries, and all rights relating to the research,
development, manufacture or sale of any such Product.

BBB. “Kytril Asset Sale Agreement” means the Asset Sale
Agreement entered into as of August 30, 2000, among
SmithKline Beecham plc, Beecham Group plc, SmithKline
Beecham Corporation, SB Pharmco Puerto Rico, Inc.,
Hoffmann-La Roche Inc., and F. Hoffmann-La Roche Ltd, and
amended on November 22, 2000, which is contained in non-
public Appendix II attached to this Order.

CCC. “Kytril Assets” means all of Respondents’ rights, title
and interest, worldwide, in and to all assets and businesses
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relating to Kytril and to Granisetron, including the research,
development, manufacture, distribution, marketing or sale of
Kytril, including without limitation, the following:

1. all Product Intellectual Property (the Patents and Product
Trademarks for Kytril are listed in Appendix II);

2. the Product and Product Registrations;

3. lists of all current customers for the Product and the pricing
of the Product for such customers;

4. all Kytril Assigned Contracts, each at the option of the
Commission-approved Acquirer;

5. Respondents’ records and files pertaining to the following,
including, but not limited to, all specified documents:
Product Registrations, rights of reference to Drug Master
Files, correspondence with the FDA and other Agencies, all
validation documents and data, all market studies, all sales
histories, including without limitation, all clinical data, sales
force call activity and physician prescription activity for the
Product on a per-physician basis from January 1, 1997
through the Closing Date, and quality control histories
pertaining to the Product owned by Respondents, in each
case such as is in existence, in the possession or control of
Respondents, as of the Closing Date;

6. rights of reference to all Drug Master Files, including but
not limited to, the pharmacology and toxicology data
contained all NDAs, ANDAs, SNDAs and MAAs;

7. all Product Marketing Materials;

8. the NDC Numbers relating to the Product;

9. Scientific and Regulatory Material;
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10 all unfilled customer orders for finished goods as of the
Closing Date (a list of such orders to be provided to the
Commission-approved Acquirer within two business days
after the Closing Date);

11. all books, records and files that relate to the following:
Product Manufacturing Technology; Product
manufacturing and manufacturing processes;

12. all inventories on hand as of the Closing Date; and

13. all equipment currently owned by SB and used to
manufacture sachets for the Product for the Japanese
market.

PROVIDED, HOWEVER, that the definition of “Kytril
Assets” does not include any rights, titles and interests in or to
owned or leased real property or building(s).

PROVIDED FURTHER, HOWEVER, that except for the
machinery used to manufacture sachets for the Product for the
Japanese market, the definition of “Kytril Assets” does not
include any rights, titles and interests in or to machinery,
fixtures, equipment, or tools.

DDD. “Kytril Assigned Contracts” means all Assigned
Contracts related to Kytril, including, but not limited to,
contracts with managed care organizations and oncology
distributors; hospital tenders/contracts for the United
Kingdom; pricing agreements for Canada relating to Kytril;
and the Kytril Loyalist Agreements.

EEE. “Kytril Core Employees” means the individuals
identified in Schedule 6.10(a) of the Kytril Asset Sale
Agreement, who represent SB’s worldwide manufacturing,
marketing, regulatory and clinical employees with
responsibility for Kytril, which include all key marketing
executives and personnel and key administrative and sales
personnel (including, without limitation, executives and
personnel having any responsibilities in the areas of sales
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management, brand management, sales training, market
research, managed care, contracting, hospital market and other
specialty markets, but excluding secretaries), who directly
participated (irrespective of the portion of working time
involved) in the manufacturing, marketing, contracting or
promotion of Kytril worldwide within the eighteen (18) month
period immediately prior to the Closing Date.

FFF. “Kytril Sales Employees” means all SB worldwide
oncology sales force personnel, including all sales
representatives, sales managers, national account managers,
reimbursement managers, oncology medical associates and
oncology nurse educators.

GGG. “Kytril Supply Agreement” means the Supply
Agreement, dated as of the Closing Date, attached as Exhibit D
to the Kytril Asset Sale Agreement among SmithKline
Beecham plc, SB Pharmco Puerto Rico, Inc., SmithKline
Beecham (Cork) Limited, SmithKline Beecham Seiyaku K.K.,
F.Hoffmann-La Roche Ltd, and Hoffmann-La Roche Inc., and
any modifications and amendments thereto that have been
approved by the Commission, which is contained in non-public
Appendix II attached to this Order.

HHH. “Kytril Transition Support Agreement” means the
Transition Support Agreement entered into on August 30, 2000
by and between SmithKline Beecham plc and F.Hoffmann-La
Roche Ltd and Hoffmann-La Roche Inc., and any
modifications and amendments thereto that have been
approved by the Commission, which is contained in non-public
Appendix II attached to this Order.

III. “Manufacturing Technology” means all technology, trade
secrets, know-how, and proprietary information relating to the
manufacture, validation, packaging, release testing, stability
and shelf life of the Product including the Product’s
formulation, in existence and in the possession of Respondents
as of the Closing Date.

J1J. “New Drug Application” (“NDA”), “Abbreviated New
Drug Application” (“ANDA”), “Supplemental New Drug
Application” (“SNDA”), or “Marketing Authorization
Application” (“MAA”) mean the applications for a Product
filed or to be filed with the FDA pursuant to 21 C.F.R. Part
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314, or its foreign Agency equivalent, and all supplements,
amendments, revisions thereto, any preparatory work, drafts
and data necessary for the preparation thereof, and all
correspondence between Respondents and the FDA or other
Agency relative thereto.

KKK. “NDC Numbers” means the National Drug Code
number(s) assigned by the FDA to the Product(s).

LLL. “Ownership Interest” means any and all rights, present
or contingent, of Respondents to hold any voting or nonvoting
stock, share capital, equity or other interests or beneficial
ownership in an entity.

MMM. “Patents” mean all patents, patents pending, patent
applications and statutory invention registrations, including
reissues, divisions, continuations, continuations-in-part,
supplementary protection certificates, extensions and
reexaminations thereof, all inventions disclosed therein, all
rights therein provided by international treaties and
conventions, and all rights to obtain and file for patents and
registrations thereto in the world, related to any product of or
owned by Respondents as of the Closing Date.

NNN. “Penciclovir” means the chemical compound 9-[4-
hydroxy-3-(hydroxy methol) butyl] quanine, its salts and esters
in any form or formulation.

00OQ. “Prescription Field of Use” means the market in which
Products may be lawfully sold to consumers only by
prescription.

PPP. “Product” means any finished pharmaceutical
composition containing any formulation or dosage of a
compound referenced as its pharmaceutically active ingredient.
QQQ. “Product Intellectual Property” means all worldwide (1)
Product Patents, (2) Product Trademarks, (3) Manufacturing
Technology, (4) the Website and the Domain Name, (5)
Product Trade Dress, (6) all copyrights in and to the Product
Marketing Materials, (7) all other Intellectual Property relating
to a Product, and (8) all Confidential Business Information.
RRR. “Product Marketing Materials” means all marketing
materials used anywhere in the world with respect to the
Products as of the Closing Date, including, without limitation,
all advertising materials, training materials, product data, price
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lists, mailing lists, sales materials, marketing information (e.g.,
customer sales, IMS data and competitor data), promotional
materials, artwork for the production of packaging
components, television masters and other materials associated
with the Products.

SSS. “Product Registrations” means all registrations, permits,
licenses, consents, authorizations and other approvals, and
pending applications and requests therefor, required by
applicable Agencies relating to the research, development,
manufacture, distribution, finishing, packaging, marketing or
sale of the Product worldwide, including all INDs
(“Investigational New Drug Applications”), NDAs, ANDAs,
SNDAs and MAAs, in existence for the Product as of the
Closing Date.

TTT. “Product Trade Dress” means the current trade dress of
the Product, including, but not limited to, product packaging
associated with the sale of the Product worldwide and the
lettering of the Product’s trade name or brand name, but
excluding the stripes, band and coloring used on the front
panel of the packaging to the extent used on other of
Respondents’ product packages.

UUU. “Product Trademarks” means all trademarks, trade
names and brand names including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common law
rights, and the goodwill symbolized by and associated
therewith, for a Product.

VVV. “Programme” means the program of development for
the purposes of developing a Product pursuant to the DISC-
HSV Development and Licence Agreement.

WWW. “Prophylaxis” means the prevention of a disease or
infection through the administration of a vaccine with
preventive efficacy in persons who have not been established
as having the disease or infection prior to the administration of
the vaccination.

XXX. “Ranitidine” means a drug compound identified as N-
[2-[[[5-(dimethylamino) methyl]-2-furanyl]methyl]thio]-
ethyl]-N’-methyl-2-nitro-1,1-enthenediamine and its
hydrochloride salt.
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YYY. “Renzapride” means a drug compound identified as
(+)endo-4-amino-5-chloro-2-methoxy-N-(1'-
azabicyclo[3.3.1]non-4'-yl)-benzamide, in development for use
in the treatment of irritable bowel syndrome.

777. “Renzapride Assets” means all Product Intellectual
Property related to Renzapride owned or controlled by
Alizyme, including without limitation all rights, title and
interest in and to such Product Intellectual Property sold,
transferred or otherwise conveyed by SB to Alizyme pursuant
to the Development Agreement, dated July 17, 1998, between
Alizyme and SB, as amended on May 22, 2000, and amended
further on November 10, 2000, that can be used to develop a
Product for the treatment and/or prevention of irritable bowel
syndrome. These assets include the exclusive right to seek and
obtain regulatory approvals from Agencies for an indication
for the treatment and/or prophylaxis of irritable bowel
syndrome and the exclusive right to use such an indication
when regulatory approval is obtained.

AAAA. “Renzapride Asset Sale Agreements” mean the
agreement containing the Sale of Renzapride IPR, dated 22
May 2000, between SmithKline Beecham plc and Alizyme
Therapeutics Limited relating to the sale and purchase of
Renzapride technology and related intellectual property rights,
and the Letter Agreement dated 10 November 2000, between
SmithKline Beecham Pharmaceuticals and Alizyme
Therapeutics Limited, which are contained in non-public
Appendix VII attached to this Order.

BBBB. “Scientific and Regulatory Material” means all
technological, scientific, chemical, biological,
pharmacological, toxicological, regulatory and clinical trial
materials and information relating to the Product, and all rights
thereto, in any and all jurisdictions.

CCCC. “Tazicef” means SB’s Product containing the drug
compound ceftazidime.

DDDD. “Tazicef Asset Sale Agreement” means the Asset
Purchase Agreement dated November 7, 2000, between
SmithKline Beecham Corporation and Abbott Laboratories,
which is contained in non-public Appendix VI attached to this
Order.
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EEEE. “Tazicef Assets” means all of Respondents’ rights, title
and interest in and to all assets and businesses relating to
Tazicef for sales of Tazicef within and into the United States,
including without limitation, all assets listed in subparagraphs
1-12 of this paragraph. These assets include, but are not
limited to, all Product Intellectual Property necessary to enable
the Commission-approved Acquirer or the Commission-
approved Acquirer’s Designee to become qualified by the FDA
to manufacture the finished Product Tazicef anywhere in the
world for sale into the United States:

1. all Product Intellectual Property (the Patents and Product
Trademarks for Tazicef are listed in Appendix VI);

2. the Product and Product Registrations;

3. lists of all current customers for the Product and the pricing
of the Product for such customers;

4. all Tazicef Assigned Contracts, each at the option of the
Commission-approved Acquirer;

5. Respondents’ records and files pertaining to the following,
including, but not limited to, all specified documents: the
Product Registrations, rights of reference to Drug Master
Files, correspondence with the FDA and other Agencies, all
validation documents and data, all market studies, all sales
histories, including without limitation, all clinical data, sales
force call activity and physician prescription activity for the
Product on a per-physician basis from January 1, 1997,
through the Closing Date, and quality control histories
pertaining to the Product owned by Respondents, in each
case such as is in existence, in the possession or control of
Respondents, as of the Closing Date;

6. rights of reference to all Drug Master Files, including but
not limited to, the pharmacology and toxicology data
contained all NDAs, ANDAs, SNDAs and MAAs;
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7. all Product Marketing Materials;
8. the NDC Numbers relating to the Product;
9. Scientific and Regulatory Material;

10 all unfilled customer orders for finished goods as of the
Closing Date (a list of such orders to be provided to the
Commission-approved Acquirer within two business days
after the Closing Date);

11. all books, records and files that relate to the following:
Product Manufacturing Technology; Product
manufacturing and manufacturing processes; and

12. all inventories on hand as of the Closing Date.

PROVIDED, HOWEVER, that the definition of “Tazicef
Assets” does not include any rights, titles and interests in or to
owned or leased real property or buildings.

FFFF. “Tazicef Final Finished Pharmaceuticals Supply
Agreement” means the Final Finished Pharmaceuticals Supply
Agreement dated November 7, 2000, between SmithKline
Beecham Corporation and Abbott Laboratories, which is
contained in non-public Appendix VI attached to this Order.
GGGG. “Valtrex” means a Product that contains any form or
formulation of the compound valacyclovir and any similar oral
or topical prescription Product for the treatment of herpes.
HHHH. “Website” means the website(s) located at the
Domain Names and all copyrights in such website(s), to the
extent owned by Respondents. “Website” shall not include
content owned by third parties and other Intellectual Property
not owned by Respondents that are incorporated in such
website(s), such as stock photographs used in the website(s)
except to the extent that Respondents can transfer their rights,
if any, therein.

IIII. “Zantac” means all Products containing Ranitidine
marketed by Warner-Lambert and Glaxo that are the subject of



FEDERAL TRADE COMMISSION DECISIONS 85

VOLUME 131

Decision and Order

the Purchase Agreement between Warner-Lambert Company
and Glaxo Wellcome plc dated as of December 18, 1998,
contained in non-public Appendix V to this Order, including
but not limited to, those Products marketed under the
trademarks Zantac and Zantac75.

JJJJ. “Zantac Assets” means:

(1) the Product Trademarks relating to Ranitidine in the
United States and Canada;

(2) the Website relating to Ranitidine in the United States
and Canada; and

(3) all rights, title, and interest, in the United States, in and
to the tablet shape, color, trade dress, logos, slogans and any
unregistered marks, logos and slogans in commercial use by
Glaxo or Warner-Lambert as of the Closing Date on any
Ranitidine Product (other than Glaxo’s company name,
corporate logos and other company indicia).

KKKK. “Zantac Agreements” mean the following agreements,
contained in non-public Appendix V attached to this Order:

(1) Trademark Assignment and Trademark License
Cancellation Agreement between Glaxo Group Limited and
Warner Lambert Company dated 26 October 2000;

(2) Assignment of U.S. Trademarks between Glaxo Group
Limited and Warner-Lambert Company dated 26 October
2000;

(3) Trademark License Agreement between Warner-Lambert
Company and Glaxo Group Limited dated 26 October 2000;

(4) Amendment to Patent and Know-How License
Agreement between Glaxo Group Limited, Glaxo Wellcome
Inc. and Warner-Lambert Company dated 26 October 2000;
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(5) Amendment to Purchase Agreement between Warner-
Lambert Company and Glaxo Wellcome plc dated October
26, 2000;

(6) Amendment to Manufacturing and Supply Agreement
between Glaxo-Wellcome Inc. and Warner-Lambert
Company dated 26 October 2000;

(7) Amended and Restated Documentation Agreement
between Glaxo Wellcome Inc., Glaxo Wellcome OTC Inc.,
and Warner-Lambert Company dated October 26, 2000;

(8) Canadian Trademark Assignment and Trademark
License Cancellation Agreement between Glaxo Group
Limited and Warner-Lambert Canada Inc. dated 26 October
2000;

(9) Assignment of Canadian Trademarks between Glaxo
Group Limited and Warner-Lambert Canada Inc. dated 26
October 2000;

(10) Canadian Trademark License Agreement between
Warner-Lambert Canada Inc. and Glaxo Group Limited
dated 26 October 2000;

(11) Amendment to Patent and Know-How License
Agreement between Glaxo Group Limited, Glaxo Wellcome
Inc. and Warner-Lambert Canada Inc. dated 26 October
2000;

(12) Amendment to the Purchase Agreement between
Warner-Lambert Canada Inc. and Glaxo Wellcome Inc.
dated October 26, 2000; and

(13) Amendment to Manufacturing and Supply Agreement
between Glaxo Wellcome Inc. and Warner-Lambert Canada
Inc. dated October 26, 2000.
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LLLL. “Zofran” means a Product containing the drug
substance ondansetron hydrochloride, any of its constituent
elements, active ingredients or intermediaries, and all rights
relating to the research, development, manufacture or sale of
Zofran, which is manufactured, marketed and distributed by
Glaxo.

MMMM. “Zofran Assets” means all worldwide rights, title
and interest of Respondents in and to the following assets
relating to Zofran, regardless of where such assets are
physically situated:

1. all Product Intellectual Property;
2. the Product and Product Registrations;

3. the existing lists of all current customers for the Product and
the pricing of the Product for such customers;

4. all Assigned Contracts;

5. Respondents’ records and files pertaining to the following,
including, but not limited to, all specified documents: the
Product Registrations; rights of reference to Drug Master
Files, including but not limited to, the pharmacology and
toxicology data contained in all New Drug Applications, all
Abbreviated New Drug Applications, and all supplemental
NDAs; correspondence with the FDA and other Agencies;
all validation documents and data; all market studies; all
sales histories, including without limitation, clinical data,
sales force call activity, and physician prescription activity
(to the extent Respondents have the right to transfer such
information), for the Product on a per-physician basis from
January 1, 1997, through the Closing Date, and quality
control histories pertaining to the Product owned by
Respondents, in each case such as is in existence, in the
possession or control of Respondents, as of the Closing
Date;

6. all Product Marketing Materials;

87
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7. the NDC Numbers relating to the Product;
8. Scientific and Regulatory Material;

9. all unfilled customer orders for finished goods as of the
Closing Date (a list of such orders to be provided to the
Commission-approved Acquirer within two business days
after the Closing Date);

10. all books, records and files that relate to the following:
Product Manufacturing Technology; Product
manufacturing and manufacturing processes; and

11. all inventories on hand as of the Closing Date.

PROVIDED, HOWEVER, that the definition of “Zofran
Assets” may not include rights, titles and interests in or to
owned or leased real property or buildings.

NNNN. “Zovirax” means a Product that contains any form or
formulation of the compound acyclovir and any similar oral or
topical prescription Product for the treatment of herpes.

I1.
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall divest the Kytril Assets as an
ongoing business to Roche pursuant to and in accordance with
the Kytril Asset Sale Agreement (which agreement shall not
vary or contradict, or be construed to vary or contradict, the
terms of this Order), and such agreement, if approved by the
Commission as the Divestiture Agreement for the Kytril
Assets, 1s incorporated by reference into this Order and made
part hereof as non-public Appendix II. If Respondents do not
divest the Kytril Assets to Roche within ten (10) Business
Days after the Merger is consummated, the Commission may
appoint a trustee to divest either the Kytril Assets or the Zofran
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Assets. Provided, however, that if Respondents have divested
the Kytril Assets to Roche prior to the date this Order becomes
final, and if, at the time the Commission determines to make
this Order final, the Commission notifies Respondents that
Roche is not an acceptable purchaser of the Kytril Assets or
that the manner in which the divestiture was accomplished is
not acceptable, then Respondents shall immediately rescind the
transaction with Roche and the Commission may appoint a
trustee to divest either the Kytril Assets or the Zofran Assets to
a Commission-approved Acquirer.

B. Failure to comply with all terms of the Kytril Asset Sale
Agreement, Kytril Supply Agreement, or Kytril Transition
Support Agreement, if approved by the Commission, shall
constitute a failure to comply with this Order. Any Divestiture
Agreement between Respondents (or a trustee appointed
pursuant to Paragraph XI. of this Order) and an acquirer of the
Kytril Assets that has been approved by the Commission shall
be deemed incorporated by reference into this Order, and any
failure by Respondents to comply with the terms of such
Divestiture Agreement shall constitute a failure to comply with
this Order.

C. Respondents shall include in any Divestiture Agreement
related to the Kytril Assets the following provisions, and
Respondents shall commit to satisfy the following:

1. Respondents shall Contract Manufacture and deliver to
the Commission-approved Acquirer in a timely manner
and under reasonable terms and conditions, a supply of
Granisetron, and of Kytril (including, as necessary, Kytril
as Finished Goods), for a period of years sufficient to
allow the Commission-approved Acquirer to become
certified by the FDA to manufacture Kytril independently
of Respondents.

2. After Respondents commence delivery of Granisetron
and of Kytril to the Commission-approved Acquirer
pursuant to a Divestiture Agreement and for the term of
the Contract Manufacture related to Granisetron and
Kytril, Respondents will make inventory of Granisetron

&9
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and of Kytril available for sale or resale only to the
Commission-approved Acquirer.

. Respondents shall make representations and warranties

that the Granisetron and the Kytril supplied through
Contract Manufacture pursuant to the Divestiture
Agreement meets FDA-approved specifications.
Respondents shall agree to indemnify, defend and hold
the Commission-approved Acquirer harmless from any
and all suits, claims, actions, demands, liabilities,
expenses or losses alleged to result from the failure of the
Granisetron or the Kytril supplied to the Commission-
approved Acquirer pursuant the Divestiture Agreement
by the Respondents to meet FDA specifications. This
obligation shall be contingent upon the Commission-
approved Acquirer’s giving Respondents prompt,
adequate notice of such claim and cooperating fully in the
defense of such claim. The Divestiture Agreement shall
be consistent with the obligations assumed by
Respondents under this Order. This obligation shall not
require Respondents to be liable for any negligent act or
omission of the Commission-approved Acquirer or for
any representations and warranties, express or implied,
made by the Commission-approved Acquirer that exceed
the representations and warranties made by the
Respondents to the Commission-approved Acquirer.

. Respondents shall make representations and warranties

that Respondents will hold harmless and indemnify the
Commission-approved Acquirer for any liabilities or loss
of profits resulting from the failure by Respondents to
deliver Granisetron or Kytril in a timely manner as
required by the Divestiture Agreement unless
Respondents can demonstrate that their failure was
entirely beyond the control of the Respondents and in no
part the result of negligence or willful misconduct by
Respondents.
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5. During the term of the Contract Manufacture between
Respondents and the Commission-approved Acquirer,
upon request of the Commission-approved Acquirer or
the Monitor Trustee, Respondents shall make available to
the Monitor Trustee all records that relate to the
manufacture of Granisetron and of Kytril.

6. Upon reasonable notice and request from the
Commission-approved Acquirer to the Respondents,
Respondents shall provide in a timely manner: (a)
assistance and advice to enable the Commission-approved
Acquirer (or the Designee of the Commission-approved
Acquirer) to obtain all necessary Agency approvals to
manufacture and sell Kytril; (b) assistance to the
Commission-approved Acquirer (or the Designee thereof)
to manufacture Kytril in substantially the same manner
and quality employed or achieved by SB; and (c)
consultation with knowledgeable employees of
Respondents and training, at the request of the
Commission-approved Acquirer and at a facility chosen
by the Commission-approved Acquirer, until the
Commission-approved Acquirer (or the Designee thereof)
receives certification from the FDA, sufficient to satisfy
management of the Commission-approved Acquirer that
its personnel (or the Designee’s personnel) are adequately
trained in the manufacture of Kytril. Such assistance
shall include on-site inspections of Respondents’
manufacturing facilities related to Kytril, at the
Commission-approved Acquirer’s request.

D. Respondents shall submit to the Commission-approved
Acquirer, at Respondents’ expense, all Confidential Business
Information relating to Kytril. This provision shall not apply
to any Confidential Business Information relating to Kytril that
Glaxo can demonstrate it obtained without the assistance of SB
prior to the consummation of the Merger.

E. Respondents shall not use, directly or indirectly, any
Confidential Business Information relating to the research,
development, manufacturing or marketing of Kytril, and shall
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not disclose or convey such Confidential Business
Information, directly or indirectly, to any person except the
Commission-approved Acquirer. This provision shall not
apply to any Confidential Business Information relating to
Kytril that Glaxo can demonstrate it obtained without the
assistance of SB prior to the consummation of the Merger.
Notwithstanding the foregoing, Respondents shall be permitted
to disclose any such Confidential Business Information to the
extent legally required or necessary for obtaining appropriate
regulatory licenses or approvals or responding to Agency
inquiries, or to the extent necessary to permit Respondents to
comply with obligations under the Divestiture Agreements and
this Order.

F. Respondents shall provide the Commission-approved
Acquirer with the opportunity to enter into employment
contracts with the Kytril Sales Employees and the Kytril Core
Employees for a period of six (6) months from the Closing
Date (“the Access Period”), provided that such contracts are
contingent upon the Commission’s approval of the Divestiture
Agreement. Notwithstanding the foregoing, the Access Period
for the Kytril Core Employees who are identified as
manufacturing employees shall continue until the
Commission-approved Acquirer is fully validated, qualified,
and approved by the FDA, and able to manufacture
Granisetron.

G. Respondents shall provide the Commission-approved
Acquirer an opportunity to inspect the personnel files and other
documentation relating to the Kytril Sales Employees and the
Kytril Core Employees, to the extent permissible under
applicable laws, at the request of the Commission-approved
Acquirer, at any time after execution of the Divestiture
Agreement until the end of the Access Period.

H. During the Access Period, Respondents shall not interfere
with the hiring or employing by the Commission-approved
Acquirer of Kytril Sales Employees or Kytril Core Employees,
and shall remove any impediments that may deter these
employees from accepting employment with the Commission-
approved Acquirer, including, but not limited to, any non-
compete provisions of employment or other contracts with
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Respondents that would affect the ability or incentive of those
individuals to be employed by the Commission-approved
Acquirer. In addition, Respondents shall not make any
counteroffer to a Kytril Sales or Kytril Core Employee who
receives a written offer of employment from the Commission-
approved Acquirer. Provided, however, that if Roche is the
Commission-approved Acquirer, the restrictions on making
counteroffers shall end with respect to the Kytril Sales
Employees in the United States on the date that the 20th Kytril
Sales Employee has accepted employment with Roche. The
restriction on making counteroffers shall end with respect to
the Kytril Sales Employees in each country outside the United
States on the date that 20% of Kytril Sales Employees in each
such country have accepted employment with Roche.

I. Respondents shall provide all Kytril Core Employees and all
Kytril Sales Employees with reasonable financial incentives to
continue in their positions until the Closing Date. Such
incentives shall include a continuation of all employee benefits
offered by Respondents until the Closing Date for the
divestiture of the Kytril Assets has occurred, including
regularly scheduled raises and bonuses, and a vesting of all
pension benefits (as permitted by law). In addition,
Respondents shall provide to each Kytril Core Employee and
each Kytril Sales Employee incentives to accept employment
with the Commission-approved Acquirer at the time of the
divestiture. Such incentives shall include a bonus for each
such employee, equal to 10% of the employee’s current annual
salary and commissions (including any annual bonuses) as of
the Closing Date, who accepts an offer of employment during
the Access Period (as defined in Paragraph II.F.) from the
Commission-approved Acquirer and remains employed by the
Acquirer for a period of one (1) year, payable by Respondents
one (1) year after the commencement of the employee’s
employment by the Commission-approved Acquirer.

J. For a period of one (1) year following the date the
divestiture is accomplished, Respondents shall not, directly or
indirectly, solicit or otherwise attempt to induce any
employees of the Commission-approved Acquirer with any
amount of responsibility relating to Kytril to terminate their
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employment relationship with the Commission-approved
Acquirer; provided, however, a violation of this provision will
not occur if: (1) Respondents advertise for employees in
newspapers, trade publications or other media not targeted
specifically at the employees, or (ii) Respondents hire
employees who apply for employment with Respondents, as
long as such employees were not solicited by Respondents in
violation of this paragraph. During the one-year period
following the divestiture, Respondents shall not, directly or
indirectly, hire or enter into any arrangement for the services of
any employees employed by the Commission-approved
Acquirer with any amount of responsibility relating to Kytril,
unless the individual’s employment has been terminated by the
Commission-approved Acquirer.

K. Respondents shall secure, prior to divestiture, all consents
and waivers from all private entities that are necessary for the
divestiture of the Kytril Assets, or for the continued research,
development, manufacture, sale, marketing or distribution of
Kytril by the Commission-approved Acquirer.

L. For the periods as set forth in this Paragraph II. L.
(collectively, the “Moratorium/Waiting Period,” referred to in
the Kytril Asset Sale Agreement as the “Non Competition
Period”), Respondents will not market or promote Zofran or
any other Antiemetic Product using the services of any
employee who has directly participated in the marketing,
contracting, promotion or sale of Kytril, regardless of the
portion of work time expended on Kytril, within the eighteen
(18) month period immediately prior to the Closing Date. The
Moratorium/Waiting Period shall be as follows: (1) six (6)
months from the Closing Date with respect to Kytril Sales
Employees; and (2) twelve (12) months from the Closing Date
for all Kytril Core Employees and all other employees who
have directly participated in marketing, promotion or sales of
Kytril, including participating in strategic decision-making,
sales management, brand management, sales training, market
research and contracting with managed care organizations,
hospitals and other institutions. Without limiting the
foregoing, employees covered by this Paragraph II. L. shall
include those individuals listed by name and title in Schedule
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6.10(a) of the Kytril Asset Sale Agreement, as well as all other
employees subject to this Paragraph.

M. Respondents shall require, as a condition of continued
employment post-divestiture, that each Kytril Sales Employee
and each Kytril Core Employee sign a confidentiality
agreement pursuant to which such employee shall be required
to maintain all Kytril Confidential Business Information
(including, without limitation, all field experience) strictly
confidential, including the nondisclosure of such information
to all other employees, executives or other personnel of
Respondents. (A copy of this confidentiality agreement is
contained in Schedule 6.10(e)(ii) of the Kytril Asset Sale
Agreement).

N. Respondents shall provide written notification of the
restrictions on the use of the Confidential Business
Information relating to Kytril by Respondents’ personnel and
of the restrictions on the sale of Zofran by certain SB
personnel to all of the Respondents’ employees involved in the
manufacturing, distribution, sale or marketing of Kytril or
Zofran, with such notification to be in substantially the form
set forth in Schedule 6.10(e)(1) of the Kytril Asset Sale
Agreement. Respondents shall give such notification by
e-mail with return receipt requested or similar transmission,
and keep a file of such receipts for one (1) year after the
Closing Date. Respondents shall provide a copy of such
notification to the Commission-approved Acquirer.
Respondents shall also obtain from each employee covered by
this Paragraph II. N. an agreement to abide by the applicable
restrictions, with the agreement to be in substantially the form
set forth in Schedule 6.10(e)(ii) of the Kytril Asset Sale
Agreement. Respondents shall maintain complete records of
all such agreements at Respondents’ corporate headquarters
and shall provide an officer’s certificate to the Commission,
stating that such acknowledgment program has been
implemented and is being complied with. Respondents shall
monitor the implementation by their sales forces of all
applicable restrictions, including the provision of written
reminders to all such sales personnel at three (3) month
intervals until the expiration of the time periods set forth in all

95
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Divestiture Agreements, including those in the Kytril Asset
Sale Agreement, and take corrective actions for the failure of
sales personnel to comply with such restrictions or to furnish
the written agreements and acknowledgments required by this
Order. Respondents shall provide the Commission-approved
Acquirer with copies of all certifications, notifications and
reminders sent to Respondents’ personnel.

O. At the time of divestiture, Respondents shall make
available to the Commission-approved Acquirer such
personnel, assistance and training as the Commission-approved
Acquirer might reasonably need to transfer the Kytril Assets,
and shall continue providing such personnel, assistance and
training, at the request of the Commission-approved Acquirer,
until the Commission-approved Acquirer is fully validated,
qualified, and approved by the FDA, and able to manufacture
Kytril. At the time of divestiture, Respondents shall also
divest any additional, incidental assets of Respondents and
make any further arrangements for transitional services within
the first twelve (12) months after divestiture that may be
reasonably necessary to assure the viability and
competitiveness of the Kytril Assets.

P. Pending divestiture of the Kytril Assets, Respondents shall
take such actions as are necessary to maintain the viability and
marketability of the Kytril Assets and to prevent the
destruction, removal, wasting, deterioration, or impairment of
any of the Kytril Assets except for ordinary wear and tear.

Q. Respondents shall maintain manufacturing facilities for
Kytril production that are ready, validated, qualified and
approved by the FDA, and fully capable of producing
Granisetron at a capacity of at least 60 kilograms per year,
until either (1) the Commission-approved Acquirer, upon
approval by the Commission, terminates, or elects not to
extend, any Contract Manufacture arrangement with
Respondents to supply Granisetron or Kytril, or (2) the
Commission-approved Acquirer is fully validated, qualified,
and approved by the FDA and able to manufacture Granisetron
or Kytril (hereinafter referred to as the “Kytril Supply
Period”).
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R. During the term of the Kytril Supply Period, Respondents
shall manufacture at least 20 kilograms of Granisetron per year
and shall not permit, at any time, the total amount of
Granisetron available for Kytril production to fall below 30
kilograms. The total amount of Granisetron shall include the
amount in both the Respondents’ and the Commission-
approved Acquirer’s inventory.

S. During the term of the Kytril Supply Period, should the
amount of Granisetron available for Kytril production fall
below 30 kilograms, or should Respondents fail to maintain a
facility that is validated, qualified and approved by the FDA to
manufacture Granisetron, the Commission may, in its sole
discretion, require Respondents to divest the Zofran Assets;
provided, however, that Respondents shall be allowed to
demonstrate that such failure was entirely beyond the control
of Respondents and in no part the result of negligence or
willful misconduct by Respondents. If the Commission
determines that the Zofran Assets are to be divested, the
Commission may appoint a trustee to divest the Zofran Assets.
T. The purpose of the divestiture of the Kytril Assets is to
ensure the continued use of the Kytril Assets in the same
business in which the Kytril Assets were engaged at the time
of the announcement of the Merger, and to remedy the
lessening of competition resulting from the Merger as alleged
in the Commission's complaint.

I1I.
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall divest the Famciclovir and
Penciclovir Assets as ongoing businesses to Novartis pursuant
to and in accordance with the Famciclovir and Penciclovir
Asset Sale Agreement (which agreement shall not vary or
contradict, or be construed to vary or contradict, the terms of
this Order), and such agreement, if approved by the
Commission as the Divestiture Agreement for the Famciclovir
and Penciclovir Assets, is incorporated by reference into this
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Order and made part hereof as non-public Appendix III. If
Respondents do not divest the Famciclovir and Penciclovir
Assets to Novartis within ten (10) Business Days after the
Merger is consummated, the Commission may appoint a
trustee to divest the Famciclovir and Penciclovir Assets,
together. Provided, however, that if Respondents have
divested the Famciclovir and Penciclovir Assets to Novartis
prior to the date this Order becomes final, and if, at the time
the Commission determines to make this Order final, the
Commission notifies Respondents that Novartis is not an
acceptable purchaser of the Famciclovir and Penciclovir Assets
or that the manner in which the divestiture was accomplished
is not acceptable, then Respondents shall immediately rescind
the transaction with Novartis and the Commission may appoint
a trustee to divest the Famciclovir and Penciclovir Assets,
together, to a Commission-approved Acquirer.

B. Failure to comply with all terms of the Famciclovir and
Penciclovir Asset Sale Agreement or the Famciclovir and
Penciclovir Supply Agreement, if approved by the
Commission, shall constitute a failure to comply with this
Order. Any Divestiture Agreement between Respondents (or a
trustee appointed pursuant to Paragraph XI. of this Order) and
an acquirer of the Famciclovir and Penciclovir Assets that has
been approved by the Commission shall be deemed
incorporated by reference into this Order, and any failure by
Respondents to comply with the terms of such Divestiture
Agreement shall constitute a failure to comply with this Order.
C. Respondents shall include in the Divestiture Agreement
related to the Famciclovir and Penciclovir Assets the following
provisions, and Respondents shall commit to satisfy the
following:

1. Respondents shall Contract Manufacture and deliver to
the Commission-approved Acquirer in a timely manner
and under reasonable terms and conditions, supplies of
Famciclovir and Penciclovir as Finished Goods for a
period of years sufficient to allow the Commission-
approved Acquirer to become certified by the FDA to
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manufacture Famciclovir and Penciclovir as Finished
Goods independently of Respondents.

. After Respondents commence delivery of Famciclovir
and Penciclovir as Finished Goods to the Commission-
approved Acquirer pursuant to the Divestiture Agreement
and for the term of the Contract Manufacturing
arrangement related to Famciclovir and Penciclovir as
Finished Goods, Respondents will make inventory of
Famciclovir and Penciclovir as Finished Goods available
for sale or resale only to the Commission-approved
Acquirer.

. Respondents shall make representations and warranties
that the Famciclovir and Penciclovir as Finished Goods
supplied through Contract Manufacture pursuant to the
Divestiture Agreement meets FDA-approved
specifications. Respondents shall agree to indemnify,
defend and hold the Commission-approved Acquirer
harmless from any and all suits, claims, actions, demands,
liabilities, expenses or losses alleged to result from the
failure of the Famciclovir and Penciclovir as Finished
Goods supplied to the Commission-approved Acquirer
pursuant the Divestiture Agreement by the Respondents
to meet FDA specifications. This obligation shall be
contingent upon the Commission-approved Acquirer’s
giving Respondents prompt, adequate notice of such
claim, and cooperating fully in the defense of such claim.
The Divestiture Agreement shall be consistent with the
obligations assumed by Respondents under this Order.
This obligation shall not require Respondents to be liable
for any negligent act or omission of the Commission-
approved Acquirer or for any representations and
warranties, express or implied, made by the Commission-
approved Acquirer that exceed the representations and
warranties made by the Respondents to the Commission-
approved Acquirer.
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4. Respondents shall make representations and warranties

that Respondents will hold harmless and indemnify the
Commission-approved Acquirer for any liabilities or loss
of profits resulting from the failure by Respondents to
deliver Famciclovir and Penciclovir as Finished Goods in
a timely manner as required by the Divestiture Agreement
unless Respondents can demonstrate that their failure was
entirely beyond the control of the Respondents and in no
part the result of negligence or willful misconduct by
Respondents.

. During the term of the Contract Manufacture between

Respondents and the Commission-approved Acquirer,
upon request of the Commission-approved Acquirer or
the Monitor Trustee, Respondents shall make available to
the Monitor Trustee all records that relate to the
manufacture of Famciclovir and of Penciclovir as
Finished Goods.

. Upon reasonable notice and request from the

Commission-approved Acquirer to the Respondents,
Respondents shall provide in a timely manner: (a)
assistance and advice to enable the Commission-approved
Acquirer (or the Designee of the Commission-approved
Acquirer) to obtain all necessary Agency approvals to
manufacture and sell Famciclovir and Penciclovir as
Finished Goods; (b) assistance to the Commission-
approved Acquirer (or the Designee thereof) to
manufacture Famciclovir and Penciclovir as Finished
Goods in substantially the same manner and quality
employed or achieved by SB; and (c) consultation with
knowledgeable employees of Respondents and training,
at the request of the Commission-approved Acquirer and
at a facility chosen by the Commission-approved
Acquirer, until the Commission-approved Acquirer (or
the Designee thereof) receives certification from the
FDA, sufficient to satisfy management of the
Commission-approved Acquirer that its personnel (or the
Designee’s personnel) are adequately trained in the
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manufacture of Famciclovir and Penciclovir as Finished
Goods. Such assistance shall include on-site inspections
of Respondents’ manufacturing facilities related to
Famciclovir and Penciclovir as Finished Goods, at the
Commission-approved Acquirer’s request.

D. Respondents shall submit to the Commission-approved
Acquirer, at Respondents’ expense, all Confidential Business
Information relating to Famciclovir, Penciclovir, Famciclovir
Finished Goods and Penciclovir Finished Goods. This
provision shall not apply to any Confidential Business
Information relating to Famciclovir or Penciclovir that Glaxo
can demonstrate it obtained without the assistance of SB prior
to the consummation of the Merger.

E. Respondents shall not use, directly or indirectly, any
Confidential Business Information relating to the research,
development, manufacturing or marketing of Famciclovir,
Penciclovir, Famciclovir Finished Goods or Penciclovir
Finished Goods, and shall not disclose or convey such
Confidential Business Information, directly or indirectly, to
any person except the Commission-approved Acquirer. This
provision shall not apply to any Confidential Business
Information relating to Famciclovir or Penciclovir that Glaxo
can demonstrate it obtained without the assistance of SB prior
to the consummation of the Merger. Notwithstanding the
foregoing, Respondents shall be permitted to disclose any such
Confidential Business Information to the extent legally
required or necessary for obtaining appropriate regulatory
licenses or approvals or responding to Agency inquiries, or to
the extent necessary to permit Respondents to comply with
obligations under the Divestiture Agreements and this Order.
F. Respondents shall provide the Commission-approved
Acquirer with the opportunity to enter into employment
contracts with the Famciclovir and Penciclovir Key Employees
and the Famciclovir and Penciclovir Sales Employees for a
period of six (6) months from the Closing Date (“the Access
Period”), provided that such contracts are contingent upon the
Commission’s approval of the Divestiture Agreement.
Notwithstanding the foregoing, the Access Period for the
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Famciclovir and Penciclovir Key Employees who are
identified as manufacturing employees shall continue until the
Commission-approved Acquirer is fully validated, qualified,
and approved by the FDA, and able to manufacture
Famciclovir, Penciclovir, Famciclovir Finished Goods and
Penciclovir Finished Goods.

G. Respondents shall provide the Commission-approved
Acquirer an opportunity to inspect the personnel files and other
documentation relating to the Famciclovir and Penciclovir
Sales Employees and the Famciclovir and Penciclovir Key
Employees, to the extent permissible under applicable laws, at
the request of the Commission-approved Acquirer, at any time
after execution of the Divestiture Agreement until the end of
the Access Period.

H. During the Access Period, Respondents shall not interfere
with the hiring or employing by the Commission-approved
Acquirer of Famciclovir and Penciclovir Key Employees or
Famciclovir and Penciclovir Sales Employees, and shall
remove any impediments that may deter these employees from
accepting employment with the Commission-approved
Acquirer, including, but not limited to, any non-compete
provisions of employment or other contracts with Respondents
that would affect the ability or incentive of those individuals to
be employed by the Commission-approved Acquirer. In
addition, Respondents shall not make any counteroffer to any
Famciclovir and Penciclovir Sales Employee or any
Famciclovir and Penciclovir Key Employee who receives a
written offer of employment from the Commission-approved
Acquirer.

I. Respondents shall provide all Famciclovir and Penciclovir
Key Employees and all Famciclovir and Penciclovir Sales
Employees with reasonable financial incentives to continue in
their positions until the Closing Date. Such incentives shall
include a continuation of all employee benefits offered by
Respondents until the Closing Date for the divestiture of the
Famciclovir and Penciclovir Assets has occurred, including
regularly scheduled raises and bonuses, and a vesting of all
pension benefits (as permitted by law). In addition,
Respondents shall provide to each Famciclovir and Penciclovir
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Key Employee and each Famciclovir and Penciclovir Sales
Employee incentives to accept employment with the
Commission-approved Acquirer at the time of the divestiture.
Such incentives shall include a bonus for each such employee,
equal to 10% of the employee’s current annual salary and
commissions (including any annual bonuses) as of the Closing
Date, who accepts an offer of employment during the Access
Period (as defined in Paragraph IIL.F.) from the Commission-
approved Acquirer and remains employed by the Acquirer for
a period of one (1) year, payable by Respondents one (1) year
after the commencement of the employee’s employment by the
Commission-approved Acquirer.

J. For a period of one (1) year following the date the
divestiture is accomplished, Respondents shall not, directly or
indirectly, solicit or otherwise attempt to induce any
employees of the Commission-approved Acquirer with any
amount of responsibility relating to Famciclovir, Penciclovir,
Famciclovir Finished Goods or Penciclovir Finished Goods to
terminate their employment relationship with the Commission-
approved Acquirer; provided, however, a violation of this
provision will not occur if (i) Respondents advertise for
employees in newspapers, trade publications or other media
not targeted specifically at the employees, or (ii) Respondents
hire employees who apply for employment with Respondents,
as long as such employees were not solicited by Respondents
in violation of this paragraph. During the one-year period
following the divestiture, Respondents shall not, directly or
indirectly, hire or enter into any arrangement for the services of
any employees employed by the Commission-approved
Acquirer with any amount of responsibility relating to
Famciclovir, Penciclovir, Famciclovir Finished Goods or
Penciclovir Finished Goods, unless the individual’s
employment has been terminated by the Commission-approved
Acquirer.

K. Respondents shall secure, prior to divestiture, all consents
and waivers from all private entities that are necessary for the
divestiture of the Famciclovir and Penciclovir Assets, or for
the continued research, development, manufacture, sale,
marketing or distribution of Famciclovir, Penciclovir,
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Famciclovir Finished Goods or Penciclovir Finished Goods by
the Commission-approved Acquirer.

L. For the periods set forth in this Paragraph III. L.
(collectively, the “Moratorium/Waiting Period,” referred to in
the Famciclovir and Penciclovir Asset Sale Agreement as the
“Non-competition Periods”), Respondents will not market, sell
or promote valacyclovir (Valtrex), acyclovir or any other oral,
intravenous or topical prescription product for the treatment of
herpes, cold sores, chicken pox or shingles, or assist in any
way those involved in the marketing, promotion or sale of
valacyclovir (Valtrex), acyclovir or any other oral, intravenous
or topical prescription product for the treatment of herpes
using the services of any employee who has directly
participated in the marketing, contracting, promotion or sale of
Famciclovir Finished Goods or Penciclovir Finished Goods
within the eighteen (18) month period immediately prior to the
Closing Date. The Moratorium/Waiting Period shall be as
follows: (1) six (6) months from the Closing Date with respect
to Famciclovir and Penciclovir Sales Employees; and (2)
twelve (12) months from the Closing Date for all Famciclovir
and Penciclovir Key Employees and all other employees who
have had any decision-making responsibility relating to
Famciclovir Finished Goods or Penciclovir Finished Goods,
including, but not limited to, responsibilities for, or
involvement in, strategic decision-making, sales management,
brand management, sales training, market research and
contracting with managed care organizations, hospitals and
other institutions. Without limiting the foregoing, employees
covered by this Paragraph III. L. shall include those
individuals listed by name and title in Schedule 6.16 of the
Famciclovir and Penciclovir Asset Sale Agreement, as well as
all other employees subject to this Paragraph.

M. Respondents shall require, as a condition of continued
employment post-divestiture, that each Famciclovir and
Penciclovir Key Employee and each Famciclovir and
Penciclovir Sales Employee sign a confidentiality agreement
pursuant to which such employee shall be required to maintain
all Famciclovir and Penciclovir Confidential Business
Information (including, without limitation, all field experience)
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strictly confidential, including the nondisclosure of such
information to all other employees, executives or other
personnel of Respondents.

N. Respondents shall provide written notification of the
restrictions on the use of the Famciclovir and Penciclovir
Confidential Business Information by Respondents’ personnel
and of the restrictions on the sale of valacyclovir (Valtrex),
acyclovir or any other oral, intravenous or topical prescription
product for the treatment of herpes, cold sores, chicken pox or
shingles, by certain SB personnel to all of the Respondents’
employees involved in the manufacturing, distribution, sale or
marketing of Famciclovir, Penciclovir, Famciclovir Finished
Goods, Penciclovir Finished Goods, Valtrex or Zovirax.
Respondents shall give such notification by e-mail with return
receipt requested or similar transmission, and keep a file of
such receipts for one (1) year after the Closing Date.
Respondents shall provide a copy of such notification to the
Commission-approved Acquirer. Respondents shall also
obtain from each employee covered by this Paragraph III. N.
an agreement to abide by the applicable restrictions.
Respondents shall maintain complete records of all such
agreements at Respondents’ corporate headquarters and shall
provide an officer’s certificate to the Commission, stating that
such acknowledgment program has been implemented and is
being complied with. Respondents shall monitor the
implementation by their sales forces of all applicable
restrictions, including the provision of written reminders to all
such sales personnel at three (3) month intervals until the
expiration of the time periods set forth in all Divestiture
Agreements, including those in the Famciclovir and
Penciclovir Asset Sale Agreement, and take corrective actions
for the failure of sales personnel to comply with such
restrictions or to furnish the written agreements and
acknowledgments required by this Order. Respondents shall
provide the Commission-approved Acquirer with copies of all
certifications, notifications and reminders sent to Respondents’
personnel.

O. At the time of divestiture, Respondents shall make
available to the Commission-approved Acquirer such
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personnel, assistance and training as the Commission-approved
Acquirer might reasonably need to transfer the Famciclovir
and Penciclovir Assets, and shall continue providing such
personnel, assistance and training, at Respondents’ cost, at the
request of the Commission-approved Acquirer, until the
Commission-approved Acquirer is fully validated, qualified,
and approved by the FDA, and able to manufacture
Famciclovir, Famciclovir Finished Goods, Penciclovir and
Penciclovir Finished Goods. At the time of divestiture,
Respondents shall also divest any additional, incidental assets
of Respondents and make any further arrangements for
transitional services within the first twelve (12) months after
divestiture that may be reasonably necessary to assure the
viability and competitiveness of the Famciclovir and
Penciclovir Assets.

P. Pending divestiture of the Famciclovir and Penciclovir
Assets, Respondents shall take such actions as are necessary to
maintain the viability and marketability of the Famciclovir and
Penciclovir Assets, and to prevent the destruction, removal,
wasting, deterioration, or impairment of any of the Famciclovir
and Penciclovir Assets except for ordinary wear and tear.

Q. Respondents shall maintain manufacturing facilities for
Famciclovir, Penciclovir, Famciclovir Finished Goods, and
Penciclovir Finished Goods that are ready, validated, qualified
and approved by the FDA, and fully capable of producing
Penciclovir, Famciclovir, Penciclovir Finished Goods and
Famciclovir Finished Goods, and shall manufacture
Famciclovir Finished Goods and Penciclovir Finished Goods
pursuant to all Divestiture Agreements until either: (1) the
Commission-approved Acquirer, upon approval by the
Commission, terminates, or elects not to extend, any Contract
Manufacture arrangement with Respondents to supply
Famciclovir Finished Goods or Penciclovir Finished Goods, or
(2) the Commission-approved Acquirer is fully validated,
qualified, and approved by the FDA and able to manufacture
Famciclovir Finished Product and Penciclovir Finished
Product, whichever occurs earlier.

R. The purpose of the divestiture of the Famciclovir and
Penciclovir Assets is to ensure the continued use of the
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Famciclovir and Penciclovir Assets in the same business in
which the Famciclovir and Penciclovir Assets were engaged at
the time of the announcement of the Merger, and to remedy the
lessening of competition resulting from the Merger as alleged
in the Commission's complaint.

Iv.
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall transfer and surrender,
absolutely and in good faith, all of Glaxo’s DISC-HSV
Prophylactic Vaccine Assets to Cantab, pursuant to and in
accordance with the DISC-HSV Amended Development and
Licence Agreement, and such agreement is incorporated by
reference into this Order and made a part hereof as non-public
Appendix V. Failure by Respondents to comply with the
requirements of the DISC-HSV Amended Development and
Licence Agreement shall constitute a failure to comply with
this Order.

B. Upon reasonable notice and request from Cantab to
Respondents, Respondents shall provide to Cantab, in a timely
manner and at no cost to Cantab, any assistance or advice as
may be necessary for Cantab to obtain FDA approvals to
research and develop a vaccine for the Prophylaxis of human
infections with herpes simplex virus in connection with the use
of the DISC Technology.

C. Respondents shall not, directly or indirectly: (i) exercise
dominion or control over, or otherwise seek to influence, the
management, direction or supervision of the business of
Cantab; (ii) seek or obtain representation on the Board of
Directors of Cantab; (iii) exercise any voting rights attached to
any Ownership Interest in Cantab, except in accordance with
directions given by the Board of Cantab; (iv) seek or obtain
access to any confidential or proprietary information of Cantab
relating to the research or development of a vaccine for the
Prophylaxis of human infections with herpes simplex virus and
not otherwise necessary to comply with this Order; or (v) take
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any action or omit to take any action in a manner that would be
incompatible with the status of Respondents as passive
investors in Cantab. The requirements of this Paragraph shall
continue and remain in effect so long as Respondents retain
any Ownership Interest in Cantab.

D. Pending the completion of the transfer of the DISC-HSV
Prophylactic Vaccine Assets, Respondents shall take such
actions as are necessary to maintain the viability and
marketability of the DISC-HSV Prophylactic Vaccine Assets,
and to prevent the destruction, deterioration, or impairment of
any of the DISC-HSV Prophylactic Vaccine Assets.

E. The purpose of Paragraph IV of this Order is to ensure the
continued use of the DISC-HSV Prophylactic Vaccine Assets
in the same business in which the DISC-HSV Prophylactic
Vaccine Assets were engaged at the time of the announcement
of the Merger, and to remedy the lessening of competition
resulting from the Merger as alleged in the Commission's
complaint.

F. For a period commencing on the date this Order becomes
final and continuing for ten (10) years, Respondents shall not,
without providing advance written notification to the
Commission, acquire, directly or indirectly, through
subsidiaries or otherwise, any additional or greater Ownership
Interest in Cantab than that which exists as of the Closing
Date, or any other interest(s), in whole or in part, in any of the
DISC-HSV Prophylactic Vaccine Assets. Said notification
shall be given on the Notification and Report Form set forth in
the Appendix to Part 803 of Title 16 of the Code of Federal
Regulations as amended (hereinafter referred to as “the
Notification”), and shall be prepared and transmitted in
accordance with the requirements of that part, except that no
filing fee will be required for any such notification, notification
shall be filed with the Secretary of the Commission,
notification need not be made to the United States Department
of Justice, and notification is required only of the Respondents
and not of any other party to the transaction. Respondents
shall provide two (2) complete copies (with all attachments
and exhibits) of the Notification to the Commission at least
thirty (30) days prior to consummating any such transaction
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(hereinafter referred to as the “first waiting period”). If, within
the first waiting period, representatives of the Commission
make a written request for additional information or
documentary material (within the meaning of 16 C.F.R.

§ 803.20), Respondents shall not consummate the transaction
until twenty (20) days after substantially complying with such
request. Early termination of the waiting periods in this
Paragraph may be requested and, where appropriate, granted
by letter from the Bureau of Competition. Provided, however,
that prior notification shall not be required by this Paragraph
for a transaction for which notification is required to be made,
and has been made, pursuant to Section 7A of the Clayton Act,
15 U.S.C. § 18a.

V.
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall divest and transfer the Zantac
Assets to Pfizer, pursuant to and in accordance with the Zantac
Agreements, and such agreements are incorporated by
reference into this Order and made a part hereof as non-public
Appendix V. Provided, however, Respondents may obtain a
license from Pfizer to use the Product Trademarks relating to
Zantac within the Prescription Field of Use.

B. Failure to comply with all terms of the Zantac Agreements
shall constitute a failure to comply with this Order.

C. Pending the completion of the divestiture and transfer of
the Zantac Assets to Pfizer, Respondents shall take such
actions as are necessary to maintain the viability and
marketability of the Zantac Assets, and to prevent the
destruction, deterioration, or impairment of any of the Zantac
Assets.

D. The purpose of Paragraph V of this Order is to ensure the
continued use of the Zantac Assets in the same business in
which the Zantac Assets were engaged at the time of the
announcement of the Merger, and to remedy the lessening of
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competition resulting from the Merger as alleged in the
Commission's complaint.

VL
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall divest the Tazicef Assets as
an ongoing business to Abbott Labs pursuant to and in
accordance with the Tazicef Asset Sale Agreement (which
agreement shall not vary or contradict, or be construed to vary
or contradict, the terms of this Order), and such agreement, if
approved by the Commission as the Divestiture Agreement for
the Tazicef Assets, is incorporated by reference into this Order
and made part hereof as non-public Appendix VI. If
Respondents fail to divest the Tazicef Assets within ten (10)
Business Days after the Merger is consummated, the
Commission may appoint a trustee to divest the Tazicef
Assets. Provided, however, that if Respondents have divested
the Tazicef Assets to Abbott Labs prior to the date this Order
becomes final, and if, at the time the Commission determines
to make this Order final, the Commission notifies Respondents
that Abbott Labs is not an acceptable purchaser of the Tazicef
Assets or that the manner in which the divestiture was
accomplished is not acceptable, then Respondents shall
immediately rescind the transaction with Abbott Labs and the
Commission may appoint a trustee to divest the Tazicef Assets
to a Commission-approved Acquirer.

B. Failure to comply with all terms of the Tazicef Asset Sale
Agreement or the Tazicef Final Finished Pharmaceuticals
Supply Agreement, if approved by the Commission, shall
constitute a failure to comply with this Order. Any Divestiture
Agreement between Respondents (or a trustee appointed
pursuant to Paragraph XI. of this Order) and an acquirer of the
Tazicef Assets that has been approved by the Commission
shall be deemed incorporated by reference into this Order, and
any failure by Respondents to comply with the terms of such
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Divestiture Agreement shall constitute a failure to comply with
this Order.

C. Respondents shall include in any Divestiture Agreement
related to the Tazicef Assets the following provisions, and
Respondents shall commit to satisfy the following:

1. Respondents shall Contract Manufacture and deliver to
the Commission-approved Acquirer in a timely manner
and under reasonable terms and conditions, a supply of
Ceftazidime, for a period of years sufficient to allow the
Commission-approved Acquirer (or the Designee of the
Commission-approved Acquirer) to become certified by
the FDA to manufacture Ceftazidime independently of
Respondents.

2. Respondents shall make representations and warranties
that the Ceftazidime supplied through Contract
Manufacture pursuant to the Divestiture Agreement meets
FDA-approved specifications. Respondents shall agree to
indemnify, defend and hold the Commission-approved
Acquirer harmless from any and all suits, claims, actions,
demands, liabilities, expenses or losses alleged to result
from the failure of the Ceftazidime supplied to the
Commission-approved Acquirer pursuant the Divestiture
Agreement by the Respondents to meet FDA
specifications. This obligation shall be contingent upon
the Commission-approved Acquirer’s giving Respondents
prompt, adequate notice of such claim and cooperating
fully in the defense of such claim. The Divestiture
Agreement shall be consistent with the obligations
assumed by Respondents under this Order. This
obligation shall not require Respondents to be liable for
any negligent act or omission of the Commission-
approved Acquirer or for any representations and
warranties, express or implied, made by the Commission-
approved Acquirer that exceed the representations and
warranties made by the Respondents to the Commission-
approved Acquirer.
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3. Respondents shall make representations and warranties

that Respondents will hold harmless and indemnify the
Commission-approved Acquirer for any liabilities or loss
of profits resulting from the failure by Respondents to
deliver Ceftazidime in a timely manner as required by the
Divestiture Agreement unless Respondents can
demonstrate that their failure was entirely beyond the
control of the Respondents and in no part the result of
negligence or willful misconduct by Respondents.

. During the term of the Contract Manufacturing between

Respondents and the Commission-approved Acquirer,
upon request of the Commission-approved Acquirer or
the Monitor Trustee, Respondents shall make available to
the Monitor Trustee all records that relate to the
manufacture of Ceftazidime.

. Upon reasonable notice and request from the

Commission-approved Acquirer to the Respondents,
Respondents shall provide in a timely manner: (a)
assistance and advice to enable the Commission-approved
Acquirer (or the Designee of the Commission-approved
Acquirer) to obtain all necessary Agency approvals to
manufacture and sell Tazicef; (b) assistance to the
Commission-approved Acquirer (or the Designee thereof)
to manufacture Tazicef in substantially the same manner
and quality employed or achieved by SB; and (c)
consultation with knowledgeable employees of
Respondents and training, at the request of the
Commission-approved Acquirer and at a facility chosen
by the Commission-approved Acquirer, until the
Commission-approved Acquirer (or the Designee thereof)
receives certification from the FDA, sufficient to satisfy
management of the Commission-approved Acquirer that
its personnel (or the Designee’s personnel) are adequately
trained in the manufacture of Tazicef. Such assistance
shall include on-site inspections of Respondents’
manufacturing facilities related to Ceftazidime and/or
Tazicef, at the Commission-approved Acquirer’s request.
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D. Respondents shall submit to the Commission-approved
Acquirer, at Respondents’ expense, all Confidential Business
Information relating to Tazicef. This provision shall not apply
to any Confidential Business Information relating to Tazicef
that was obtained by Glaxo without the assistance of SB prior
to the consummation of the Merger.

E. Respondents shall not use, directly or indirectly, any
Confidential Business Information relating to the research,
development, manufacturing or marketing of Tazicef, and shall
not disclose or convey such Confidential Business
Information, directly or indirectly, to any person except the
Commission-approved Acquirer. This provision shall not
apply to any Confidential Business Information relating to
Tazicef that was obtained by Glaxo without the assistance of
SB prior to the consummation of the Merger. Notwithstanding
the foregoing, Respondents shall be permitted to use or
disclose any such Confidential Business Information to the
extent legally required or necessary for obtaining appropriate
regulatory licenses or approvals or responding to Agency
inquiries, or to the extent necessary to permit Respondents to
comply with obligations under the Divestiture Agreements and
this Order.

F. Respondents shall secure, prior to divestiture, all consents
and waivers from all private entities that are necessary for the
divestiture of the Tazicef Assets or are necessary for the
continued research, development, manufacture, sale, marketing
or distribution of Tazicef by the Commission-approved
Acquirer, including, but not limited to, all necessary consents
and waivers from Lilly and Takeda.

G. At the time of divestiture, Respondents shall make
available to the Commission-approved Acquirer such
personnel, assistance and training as the Commission-approved
Acquirer might reasonably need to transfer the Tazicef Assets,
and shall continue providing such personnel, assistance and
training, at the request of the Commission-approved Acquirer,
until the Commission-approved Acquirer (or the Designee of
the Commission-approved Acquirer) is fully validated,
qualified, and approved by the FDA, and able to manufacture
Ceftazidime. At the time of divestiture, Respondents shall also
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divest any additional, incidental assets of Respondents and
make any further arrangements for transitional services within
the first twelve (12) months after divestiture that may be
reasonably necessary to assure the viability and
competitiveness of the Tazicef Assets.

H. Pending divestiture of the Tazicef Assets, Respondents
shall take such actions as are necessary to maintain the
viability and marketability of the Tazicef Assets and to prevent
the destruction, removal, wasting, deterioration, or impairment
of any of the Tazicef Assets except for ordinary wear and tear.
I. During the term of the Tazicef Final Finished
Pharmaceuticals Supply Agreement, Respondents shall ensure
that no interruption in the supply of Tazicef to the
Commission-approved Acquirer occurs. Provided, however,
that if any interruption (expected or unexpected) in the supply
of Tazicef to the Commission-approved Acquirer does occur,
or if Respondents’ supply of Tazicef'is depleted, Respondents
shall immediately provide a substitute Ceftazidime Product to
the Commission-approved Acquirer. Provided further, that to
ensure an immediate supply of a substitute Ceftazidime
Product is available for the Commission-approved Acquirer in
the event of an interruption or depletion in the supply of
Tazicef, Respondents shall take all actions necessary to obtain
all FDA approvals required to qualify another Ceftazidime
Product as a substitute for Tazicef, and Respondents shall give
priority to the Commission-approved Acquirer in supplying a
substitute Ceftazidime Product during any such interruption or
depletion in the supply of Tazicef, including before
Respondents satisfy their own requirements for any
Ceftazidime Product.

J. Respondents shall reimburse the Commission-approved
Acquirer for any annual minimum royalty(ies) due to any
owner of U.S. Patent 5,710,146 (including, but not limited to
Lilly), that are paid by the Commission-approved Acquirer
under existing license agreements, to the extent those amounts
are not offset by the royalties earned from the Commission-
approved Acquirer. Such reimbursement by Respondents shall
continue through the expiration of U.S. Patent 5,710,146.
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K. Respondents shall be responsible for all costs involved in
ensuring that (1) the FDA approves the manufacturing facility
of the Commission-approved Acquirer (or the Designee of the
Commission-approved Acquirer) in which the Commission-
approved Acquirer’s Ceftazidime Product will be
manufactured; and (2) such facility satisfies the Commission-
approved Acquirer’s requirements for third-party vendors.
Respondents shall pay for the cost of a third-party consultant
hired by the Commission-approved Acquirer to supervise such
efforts as well as any costs incurred by the Commission-
approved Acquirer as a result of the inability of the Designee
of the Commission-approved Acquirer to supply Tazicef to the
Commission-approved Acquirer that is not otherwise assumed
by the Designee.

L. The purpose of the divestiture of the Tazicef Assets is to
ensure the continued use of the Tazicef Assets in the same
business in which the Tazicef Assets were engaged at the time
of the announcement of the Merger, and to remedy the
lessening of competition resulting from the Merger as alleged
in the Commission's complaint.

VII.
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall transfer and surrender,
absolutely and in good faith, all Renzapride Assets, pursuant to
and in accordance with the Renzapride Asset Sale Agreements,
to Alizyme, and such agreements are incorporated by reference
into this Order and made a part hereof as non-public Appendix
VII. Failure by Respondents to comply with all terms of the
Renzapride Asset Sale Agreements shall constitute a failure to
comply with this Order.

B. Pending the completion of the transfer of the Renzapride
Assets to Alizyme, Respondents shall take such actions as are
necessary to maintain the viability and marketability of the
Renzapride Assets, and to prevent the destruction,
deterioration, or impairment of any of the Renzapride Assets.
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C. The purpose of Paragraph VII of this Order is to ensure the
continued use of the Renzapride Assets in the same business in
which the Renzapride Assets were engaged at the time of the
announcement of the Merger, and to remedy the lessening of
competition resulting from the Merger as alleged in the
Commission's complaint.

D. For a period commencing on the date this Order becomes
final and continuing for ten (10) years, Respondents shall not,
without providing advance written notification to the
Commission, acquire, directly or indirectly, through
subsidiaries or otherwise, any additional or greater Ownership
Interest in Alizyme than that which exists as of the Closing
Date, or any other interest(s), in whole or in part, in any of the
Renzapride Assets. Said notification shall be given on the
Notification and Report Form set forth in the Appendix to Part
803 of Title 16 of the Code of Federal Regulations as amended
(hereinafter referred to as “the Notification”), and shall be
prepared and transmitted in accordance with the requirements
of that part, except that no filing fee will be required for any
such notification, notification shall be filed with the Secretary
of the Commission, notification need not be made to the
United States Department of Justice, and notification is
required only of the Respondents and not of any other party to
the transaction. Respondents shall provide two (2) complete
copies (with all attachments and exhibits) of the Notification to
the Commission at least thirty (30) days prior to consummating
any such transaction (hereinafter referred to as the “first
waiting period”). If, within the first waiting period,
representatives of the Commission make a written request for
additional information or documentary material (within the
meaning of 16 C.F.R. § 803.20), Respondents shall not
consummate the transaction until twenty (20) days after
substantially complying with such request. Early termination
of the waiting periods in this Paragraph may be requested and,
where appropriate, granted by letter from the Bureau of
Competition. Provided, however, that prior notification shall
not be required by this Paragraph for a transaction for which
notification is required to be made, and has been made,
pursuant to Section 7A of the Clayton Act, 15 U.S.C. § 18a.
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VIII.
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall transfer and surrender,
absolutely and in good faith, all Frovatriptan Assets, pursuant
to and in accordance with the Frovatriptan Asset Sale
Agreement, to Vernalis, and such agreement is incorporated by
reference into this Order and made a part hereof as non-public
Appendix VIII. Failure by Respondents to comply with all
terms of the Frovatriptan Asset Sale Agreement shall constitute
a failure to comply with this Order.

B. Pending the completion of the transfer of the Frovatriptan
Assets to Vernalis, Respondents shall take such actions as are
necessary to maintain the viability and marketability of the
Frovatriptan Assets, and to prevent the destruction,
deterioration, or impairment of any of the Frovatriptan Assets.
C. The purpose of Paragraph VIII of this Order is to ensure the
continued use of the Frovatriptan Assets in the same business
in which the Frovatriptan Assets were engaged at the time of
the announcement of the Merger, and to remedy the lessening
of competition resulting from the Merger as alleged in the
Commission's complaint.

D. For a period commencing on the date this Order becomes
final and continuing for ten (10) years, Respondents shall not,
without providing advance written notification to the
Commission, acquire, directly or indirectly, through
subsidiaries or otherwise, any ownership or other interest, in
whole or in part, in any of the Frovatriptan Assets. Said
notification shall be given on the Notification and Report Form
set forth in the Appendix to Part 803 of Title 16 of the Code of
Federal Regulations as amended (hereinafter referred to as “the
Notification”), and shall be prepared and transmitted in
accordance with the requirements of that part, except that no
filing fee will be required for any such notification, notification
shall be filed with the Secretary of the Commission,
notification need not be made to the United States Department
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of Justice, and notification is required only of the Respondents
and not of any other party to the transaction. Respondents
shall provide two (2) complete copies (with all attachments
and exhibits) of the Notification to the Commission at least
thirty (30) days prior to consummating any such transaction
(hereinafter referred to as the “first waiting period”). If, within
the first waiting period, representatives of the Commission
make a written request for additional information or
documentary material (within the meaning of 16 C.F.R.

§ 803.20), Respondents shall not consummate the transaction
until twenty (20) days after substantially complying with such
request. Early termination of the waiting periods in this
Paragraph may be requested and, where appropriate, granted
by letter from the Bureau of Competition. Provided, however,
that prior notification shall not be required by this Paragraph
for a transaction for which notification is required to be made,
and has been made, pursuant to Section 7A of the Clayton Act,
15U.S.C. § 18a.

IX.
IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Merger is
consummated, Respondents shall transfer and surrender,
absolutely and in good faith, all GI147211C Assets, pursuant
to and in accordance with the GI147211C Asset Sale
Agreements, to Gilead Sciences, and such agreements are
incorporated by reference into this Order and made a part
hereof as non-public Appendix IX. Failure by Respondents to
comply with all terms of the GI147211C Asset Sale
Agreements shall constitute a failure to comply with this
Order.

B. Pending the completion of the transfer of the GI1147211C
Assets to Gilead Sciences, Respondents shall take such actions
as are necessary to maintain the viability and marketability of
the GI1147211C Assets, and to prevent the destruction,
deterioration, or impairment of any of the GI147211C Assets.
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C. The purpose of Paragraph IX of this Order is to ensure the
continued use of the GI1147211C Assets in the same business
in which the GI147211C Assets were engaged at the time of
the announcement of the Merger, and to remedy the lessening
of competition resulting from the Merger as alleged in the
Commission's complaint.

D. For a period commencing on the date this Order becomes
final and continuing for ten (10) years, Respondents shall not,
without providing advance written notification to the
Commission, acquire, directly or indirectly, through
subsidiaries or otherwise, any ownership or other interest, in
whole or in part, in any of the GI147211C Assets. Said
notification shall be given on the Notification and Report Form
set forth in the Appendix to Part 803 of Title 16 of the Code of
Federal Regulations as amended (hereinafter referred to as “the
Notification”), and shall be prepared and transmitted in
accordance with the requirements of that part, except that no
filing fee will be required for any such notification, notification
shall be filed with the Secretary of the Commission,
notification need not be made to the United States Department
of Justice, and notification is required only of the Respondents
and not of any other party to the transaction. Respondents
shall provide two (2) complete copies (with all attachments
and exhibits) of the Notification to the Commission at least
thirty (30) days prior to consummating any such transaction
(hereinafter referred to as the “first waiting period”). If, within
the first waiting period, representatives of the Commission
make a written request for additional information or
documentary material (within the meaning of 16 C.F.R.

§ 803.20), Respondents shall not consummate the transaction
until twenty (20) days after substantially complying with such
request. Early termination of the waiting periods in this
Paragraph may be requested and, where appropriate, granted
by letter from the Bureau of Competition. Provided, however,
that prior notification shall not be required by this Paragraph
for a transaction for which notification is required to be made,
and has been made, pursuant to Section 7A of the Clayton Act,
15U.S.C. § 18a.



120 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Decision and Order

X.
IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent Agreement
in this matter, the Commission may appoint a Monitor Trustee
to assure that Respondents expeditiously comply with all of
their obligations and perform all of their responsibilities as
required by this Order and the Divestiture Agreements. The
Commission may appoint one or more Monitor Trustees to
assure Respondents’ compliance with the requirements of
Paragraph II, 111, IV, V, VI, VII, VIII and IX, respectively, of
this Order, and the related Divestiture Agreements.

B. If one or more Monitor Trustees is appointed pursuant to
Paragraph X.A. of this Order, Respondents shall consent to the
following terms and conditions regarding the powers, duties,
authorities, and responsibilities of each Monitor Trustee:

1. The Commission shall select the Monitor Trustee, subject to
the consent of Respondents, which consent shall not be
unreasonably withheld. If Respondents have not opposed, in
writing, including the reasons for opposing, the selection of
any proposed Monitor Trustee within ten (10) days after
notice by the staff of the Commission to Respondents of the
identity of any proposed Monitor Trustee, Respondents
shall be deemed to have consented to the selection of the
proposed Monitor Trustee.

2. The Monitor Trustee shall have the power and authority to
monitor Respondents’ compliance with the terms of this
Order and with the relevant Divestiture Agreement(s) made
a part of this Order, and shall exercise such power and
authority and carry out the duties and responsibilities of the
Monitor Trustee in a manner consistent with the purposes of
this Order and in consultation with the Commission.

3. Within ten (10) days after appointment of the Monitor
Trustee, Respondents shall execute a trust agreement that,
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subject to the prior approval of the Commission, confers on
the Monitor Trustee all the rights and powers necessary to
permit the Monitor Trustee to monitor Respondents’
compliance with the terms of this Order and with the
relevant Divestiture Agreement(s) in a manner consistent
with the purposes of this Order.

. The Monitor Trustee shall serve until the last obligation
under each of the Divestiture Agreements has been fully
performed and each of the Commission-approved Acquirers
pursuant to Paragraphs II., III., and VI. of this Order (or as
otherwise specified by the Commission) has received all
necessary FDA approvals to manufacture and sell the
Product(s) acquired pursuant to a Divestiture Agreement;
provided, however, that the Commission may extend or
modify this period as may be necessary or appropriate to
accomplish the purposes of this Order.

. The Monitor Trustee shall have full and complete access to
Respondents’ personnel, books, records, documents,
facilities and technical information relating to the research,
development and manufacture of the relevant Product, or to
any other relevant information, as the Monitor Trustee may
reasonably request, including, but not limited to, all
documents and records kept in the normal course of
business that relate to the manufacture of the relevant
Product and all materials and information relating to FDA
and other Agency approvals. Respondents shall cooperate
with any reasonable request of the Monitor Trustee.
Respondents shall take no action to interfere with or impede
the Monitor Trustee's ability to monitor Respondents’
compliance with this Order and the relevant Divestiture
Agreement(s).

. The Monitor Trustee shall serve, without bond or other
security, at the expense of Respondents, on such reasonable
and customary terms and conditions as the Commission
may set. The Commission may, among other things, require
the Monitor Trustee to sign an appropriate confidentiality
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agreement relating to Commission materials and
information received in connection with the performance of
the Monitor Trustee's duties. The Monitor Trustee shall
have authority to employ, at the expense of Respondents,
such consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary to
carry out the Monitor Trustee's duties and responsibilities.
The Monitor Trustee shall account for all expenses incurred,
including fees for his or her services, subject to the approval
of the Commission.

. Respondents shall indemnify the Monitor Trustee and hold

the Monitor Trustee harmless against any losses, claims,
damages, liabilities or expenses arising out of; or in
connection with, the performance of the Monitor Trustee's
duties, including all reasonable fees of counsel and other
expenses incurred in connection with the preparations for,
or defense of, any claim whether or not resulting in any
liability, except to the extent that such losses, claims,
damages, liabilities, or expenses result from misfeasance,
gross negligence, willful or wanton acts, or bad faith by the
Monitor Trustee.

. If the Commission determines that the Monitor Trustee has

ceased to act or failed to act diligently, the Commission may
appoint a substitute Monitor Trustee in the same manner as
provided in Paragraph X.A. of this Order.

. The Commission may on its own initiative or at the request

of the Monitor Trustee issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of this Order and the
relevant Divestiture Agreement(s).

10. Respondents shall report to the Monitor Trustee in

accordance with the requirements of Paragraph XII. of this
Order and/or as otherwise provided in any trust agreement
approved by the Commission. The Monitor Trustee shall
evaluate the reports submitted to it by the Respondents,
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and any reports submitted by the relevant Commission-
approved Acquirer(s), with respect to the performance of
Respondents’ obligations under the relevant Divestiture
Agreement(s). Within one (1) month from the date the
Monitor Trustee receives these reports, the Monitor
Trustee shall report in writing to the Commission
concerning compliance by Respondents with the
provisions of this Order and the relevant Divestiture
Agreement(s). These responsibilities of the Monitor
Trustee shall continue until the last obligation under the
relevant Divestiture Agreement(s) has been fully
performed, unless otherwise directed by the Commission.

XI.
IT IS FURTHER ORDERED that:

A. If Respondents have not fully complied with the
obligations specified in Paragraphs II through IX of this Order,
the Commission may appoint a trustee or trustees to divest or
transfer the assets required to be divested or transferred
pursuant to each of the relevant Paragraphs in a manner that
satisfies the requirements of each such Paragraph, as applicable
(“Divestiture Trustee(s)”). The Commission may appoint a
different Divestiture Trustee to accomplish each of the
divestitures described in Paragraphs I, 111, IV, V, VI, VII,
VIII, and IX, respectively. In the event that the Commission or
the Attorney General brings an action pursuant to § 5(/) of the
Federal Trade Commission Act, 15 U.S.C. § 45(/), or any other
statute enforced by the Commission, Respondents shall
consent to the appointment of a Divestiture Trustee in such
action to divest the relevant assets. Neither the appointment of
a Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph shall preclude the
Commission or the Attorney General from seeking civil
penalties or any other relief available to it, including a
court-appointed Divestiture Trustee, pursuant to § 5(/) of the
Federal Trade Commission Act, or any other statute enforced
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by the Commission, for any failure by the Respondents to
comply with this Order.

B. If a Divestiture Trustee is appointed by the Commission or
a court pursuant to Paragraph XI.A. of this Order, Respondents
shall consent to the following terms and conditions regarding
the Divestiture Trustee’s powers, duties, authority, and
responsibilities:

1. The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise in
acquisitions and divestitures. If Respondents have not
opposed, in writing, including the reasons for opposing,
the selection of any proposed Divestiture Trustee within
ten (10) days after notice by the staff of the Commission
to Respondents of the identity of any proposed
Divestiture Trustee, Respondents shall be deemed to have
consented to the selection of the proposed Divestiture
Trustee.

2. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to divest or transfer the relevant assets that are
required by this Order to be divested or transferred.

3. Within ten (10) days after appointment of the Divestiture
Trustee, Respondents shall execute a trust agreement that,
subject to the prior approval of the Commission and, in
the case of a court-appointed Divestiture Trustee, of the
court, transfers to the Divestiture Trustee all rights and
powers necessary to permit the Divestiture Trustee to
effect the relevant divestiture(s) or transfer(s) required by
the Order.

4. The Divestiture Trustee shall have twelve (12) months
from the date the Commission approves the trust
agreement described in Paragraph XI.B.3. to accomplish
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the divestiture(s), which shall be subject to the prior
approval of the Commission. If, however, at the end of
the twelve-month period, the Divestiture Trustee has
submitted a plan of divestiture or believes that the
divestiture(s) can be achieved within a reasonable time,
the divestiture period may be extended by the
Commission, or, in the case of a court-appointed
Divestiture Trustee, by the court; provided, however, the
Commission may extend the divestiture period only two
(2) times.

. The Divestiture Trustee shall have full and complete
access to the personnel, books, records and facilities
relating to the relevant assets that are required to be
divested by this Order or to any other relevant
information, as the Divestiture Trustee may request.
Respondents shall develop such financial or other
information as the Divestiture Trustee may request and
shall cooperate with the Divestiture Trustee.
Respondents shall take no action to interfere with or
impede the Divestiture Trustee's accomplishment of the
divestiture(s). Any delays in divestiture caused by
Respondents shall extend the time for divestiture under
this Paragraph in an amount equal to the delay, as
determined by the Commission or, for a court-appointed
Divestiture Trustee, by the court.

. The Divestiture Trustee shall use his or her best efforts to
negotiate the most favorable price and terms available in
each contract that is submitted to the Commission,
subject to Respondents' absolute and unconditional
obligation to divest at no minimum price. The
divestiture(s) shall be made in the manner and to an
acquirer as required by this Order; provided, however, if
the Divestiture Trustee receives bona fide offers from
more than one acquiring entity, and if the Commission
determines to approve more than one such acquiring
entity, the Divestiture Trustee shall divest to the acquiring
entity selected by Respondents from among those
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approved by the Commission; provided further, however,
that Respondents shall select such entity within five (5)
business days of receiving notification of the
Commission's approval.

. The Divestiture Trustee shall serve, without bond or other

security, at the cost and expense of Respondents, on such
reasonable and customary terms and conditions as the
Commission or a court may set. The Divestiture Trustee
shall have the authority to employ, at the cost and
expense of Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants as are
necessary to carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall account for
all monies derived from the divestiture(s) and all
expenses incurred. After approval by the Commission
and, in the case of a court-appointed Divestiture Trustee,
by the court, of the account of the Divestiture Trustee,
including fees for his or her services, all remaining
monies shall be paid at the direction of the Respondents,
and the Divestiture Trustee’s power shall be terminated.
The compensation of the Divestiture Trustee shall be
based at least in significant part on a commission
arrangement contingent on the divestiture of all of the
relevant assets that are required to be divested by this
Order.

. Respondents shall indemnify the Divestiture Trustee and

hold the Divestiture Trustee harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Divestiture
Trustee’s duties, including all reasonable fees of counsel
and other expenses incurred in connection with the
preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee.
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9. If the Divestiture Trustee ceases to act or fails to act
diligently, a substitute Divestiture Trustee shall be
appointed in the same manner as provided in Paragraph
XI.B. of this Order.

10. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or
at the request of the Divestiture Trustee issue such
additional orders or directions as may be necessary or
appropriate to accomplish the divestiture(s) required by
this Order.

11. In the event that the Divestiture Trustee determines that
he or she is unable to divest the assets required to be
divested pursuant to each of the relevant Paragraphs in a
manner that preserves their marketability, viability and
competitiveness and ensures their continued use in the
research, design, development, manufacture, distribution,
marketing or sale of the relevant Product or Products, the
Divestiture Trustee may divest such additional assets
related to the relevant Product or Products of the
Respondents and effect such arrangements as are
necessary to satisfy the requirements of this Order.

12. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

13. The Divestiture Trustee shall report in writing to
Respondents and the Commission every sixty (60) days
concerning the Divestiture Trustee’s efforts to accomplish
the divestiture(s).

XII.
IT IS FURTHER ORDERED that:

A. Respondents shall submit to the Commission (with
simultaneous copies to the Monitor Trustee(s) and the
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Divestiture Trustee(s), as appropriate) verified written reports
setting forth in detail the manner and form in which they
intend to comply, are complying, and have complied with this
Order. These reports are due as follows: the initial report is
due thirty (30) days after the date this Order becomes final; the
second report is due sixty (60) days after the initial report; and
all subsequent reports are due every ninety (90) days thereafter
until Respondents have fully complied with Paragraphs II., III.,
IV.A., V.A., VL, VILA,, VIIL.A., and IX.A. of this Order.
Respondents shall include in their reports, among other things
that are required from time to time, a full description of the
efforts being made to comply with Paragraphs II. through IX.
of the Order, including a description of all substantive contacts
or negotiations for the divestitures and the identity of all
parties contacted. Respondents shall include in their reports
copies of all written communications to and from such parties,
all internal memoranda, and all reports and recommendations
concerning completing the obligations.

B. One (1) year from the date this Order becomes final,
annually for the next five (5) years on the anniversary of the
date this Order becomes final, and at other times as the
Commission may require, Respondents shall file a verified
written report with the Commission setting forth in detail the
manner and form in which they have complied and are
complying with this Order.

XIII.

IT IS FURTHER ORDERED that Respondents shall notify

the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondents such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of the Order.
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XIV.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondents made to their principal United
States office, Respondents shall permit any duly authorized
representative of the Commission:

A. Access, during office hours of Respondents and in the
presence of counsel, to all facilities and access to inspect and
copy all books, ledgers, accounts, correspondence, memoranda
and all other records and documents in the possession or under
the control of Respondents relating to compliance with this
Order; and

B. Upon five (5) days' notice to Respondents and without
restraint or interference from Respondents, to interview
officers, directors, or employees of Respondents, who may
have counsel present, regarding such matters.

XV.

IT IS FURTHER ORDERED that this Order shall terminate
on January 26, 2021.

By the Commission.
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CONFIDENTIAL APPENDIX 1

[Redacted Public Record Version]
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ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed merger between
Respondent Glaxo Wellcome plc (“Glaxo”) and Respondent
SmithKline Beecham plc (“SB”), hereinafter referred to as
“Respondents,” and the Respondents having been furnished
thereafter with a copy of a draft of Complaint which the Bureau of
Competition presented to the Commission for its consideration
and which, if issued by the Commission, would charge the
Respondents with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing the proposed Decision
and Order, an admission by the Respondents of all of the
jurisdictional facts set forth in the aforesaid draft of Complaint, a
statement that the signing of said Consent Agreement is for
settlement purposes only and does not constitute an admission by
the Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other
than the jurisdictional facts, are true, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having determined to accept
the executed Consent Agreement and to place the Consent
Agreement on the public record for a period of thirty (30) days,
the Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Maintain Assets:

1. Respondent Glaxo is a corporation organized, existing and
doing business under and by virtue of the laws of the United
Kingdom, with its office and principal place of business
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located at Glaxo Wellcome House, Berkeley Avenue,
Greenford, Middlesex, UB6 ONN, England.

2. Respondent SB is a corporation organized, existing and doing
business under and by virtue of the laws of the United
Kingdom, with its office and principal place of business
located at 3 New Horizons Court, Brentford, Middlesex, TW8
9EP, England.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order to Maintain
Assets, the definitions used in the Consent Agreement and the
attached Decision and Order shall apply.

I1.

IT IS FURTHER ORDERED that from the date this Order to
Maintain Assets becomes final:

A. Respondents shall take such actions as are reasonably
necessary to maintain the viability, marketability, and
competitiveness of the Kytril Assets, Zofran Assets,
Famciclovir Assets and Penciclovir Assets, Tazicef Assets,
Zantac Assets, DISC-HSV Prophylactic Vaccine Assets,
Renzapride Assets, GI147211C Assets, and Frovatriptan
Assets, hereinafter collectively referred to as “Assets,” and to
prevent the destruction, removal, wasting, deterioration, sale,
disposition, transfer or impairment of any of the Assets, except
for ordinary wear and tear and as would otherwise occur in the
ordinary course of business.
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B. Respondents shall adhere to and abide by the Divestiture
Agreements incorporated by reference into this Order to
Maintain Assets and made a part hereof.

I1I.
IT IS FURTHER ORDERED that:

A. At any time after the Commission issues this Order to Maintain
Assets, the Commission may appoint one or more Monitor
Trustee(s) to assure that Respondents expeditiously comply
with their obligations relating to the Assets pursuant to this
Order to Maintain Assets, and to the Consent Agreement, the
Decision and Order and the related Divestiture Agreements.

B. Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities and
responsibilities of any Monitor Trustee appointed pursuant to
Paragraph IIL.A.:

1. The Commission shall select the Monitor Trustee, subject to
the consent of Respondents, which consent shall not be
unreasonably withheld. If Respondents have not opposed,
in writing, including the reasons for opposing, the selection
of any proposed trustee within ten (10) days after receipt of
written notice by the staff of the Commission to
Respondents of the identity of any proposed trustee,
Respondents shall be deemed to have consented to the
selection of the proposed trustee.

2. The Monitor Trustee shall have the power and authority to
monitor Respondents’ compliance with the terms of this
Order to Maintain Assets and of any corresponding terms in
the Consent Agreement and the Decision and Order.

3. Within ten (10) days after appointment of the Monitor
Trustee, Respondents shall execute a trust agreement that,
subject to the prior approval of the Commission, confers on
the Monitor Trustee all the rights and powers necessary to
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permit the Monitor Trustee to monitor Respondents’
compliance with the terms of this Order to Maintain Assets
and, as applicable, the Consent Agreement and the Decision
and Order.

. The Monitor Trustee shall serve for such time as is
necessary to monitor Respondents’ compliance with the
provisions of this Order to Maintain Assets.

. The Monitor Trustee shall have full and complete access,
subject to any legally recognized privilege of Respondents,
to Respondents’ personnel, books, records, documents,
facilities and technical information relating to any of the
Assets or to any other relevant information, as the Monitor
Trustee may reasonably request, including, but not limited
to, all documents and records kept in the normal course of
business that relate to the Assets. Respondents shall
cooperate with any reasonable request of the Monitor
Trustee. Respondents shall take no action to interfere with
or impede the Monitor Trustee’s ability to monitor
Respondents’s compliance with this Order to Maintain
Assets and, as applicable, the Consent Agreement and the
Decision and Order.

. The Monitor Trustee shall serve, without bond or other
security, at the expense of the Respondents, on such
reasonable and customary terms and conditions as the
Commission may set. The Monitor Trustee shall have the
authority to employ, at the expense of Respondents, such
consultants, accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry out the
Monitor Trustee’s duties and responsibilities.

. Respondents shall indemnify the Monitor Trustee and hold
the Monitor Trustee harmless against any losses, claims,
damages, liabilities or expenses arising out of; or in
connection with, the performance of the Monitor Trustee’s
duties, including all reasonable fees of counsel and other
expenses incurred in connection with the preparations for,
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or defense of, any claim whether or not resulting in any
liability, except to the extent that such liabilities, losses
damages, claims, or expenses result from misfeasance, gross
negligence, wilful or wanton acts, or bad faith by the
Monitor Trustee.

. If the Commission determines that the Monitor Trustee has

ceased to act or failed to act diligently, the Commission may
appoint a substitute trustee in the same manner as provided
in Paragraph IIL.A. of this Order to Maintain Assets.

. The Commission may on its own initiative or at the request

of the Monitor Trustee issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of this Order to Maintain
Assets and, as applicable, the Consent Agreement and the
Decision and Order.

10. The Monitor Trustee shall report in writing to the

Commission concerning compliance by Respondents with
the provisions of this Order to Maintain Assets and, as
applicable, the Consent Agreement and the Decision and
Order, within twenty (20) days from the date of
appointment and every thirty (30) days until the
Respondents have completed all the divestitures required
by the Decision and Order.

C. The Monitor Trustee(s) appointed pursuant to Paragraph IIL.A.

of this Order to Maintain Assets may be the same person(s)
appointed as Monitor Trustee(s) pursuant to Paragraph X.A. of
the Decision and Order in this matter, and/or as Divestiture
Trustee(s) pursuant to Paragraph XI.A. of the Decision and
Order in this matter.

Iv.

IT IS FURTHER ORDERED that Respondents shall notify

the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondents such as dissolution,
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assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of this Order to Maintain Assets.

V.

IT IS FURTHER ORDERED that for the purposes of
determining or securing compliance with this Order to Maintain
Assets, and subject to any legally recognized privilege, and upon
written request with reasonable notice to Respondents made to
their principal United States office, Respondents shall permit any
duly authorized representatives of the Commission:

A. Access, during office hours of Respondents and in the presence
of counsel, to all facilities, and access to inspect and copy all
books, ledgers, accounts, correspondence, memoranda, and all
other records and documents in the possession or under the
control of Respondents relating to compliance with this Order
to Maintain Assets; and

B. Upon five (5) days' notice to Respondents and without restraint
or interference from Respondents, to interview officers,
directors, or employees of Respondents, who may have counsel
present, regarding such matters.

VI.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate on the earlier of:

A. Three (3) business days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or
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B. The day after all of the divestitures or transfers of the
Assets, as described in and required by the Decision and
Order, are completed.

By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
Issued when the Commission tentatively approved a proposed consent order on December 15, 2001
The Federal Trade Commission (“Commission”) has accepted,

subject to final approval, an agreement containing a proposed
Consent Order from Glaxo Wellcome plc (“Glaxo) and
SmithKline Beecham plc (“SB”’) which is designed to remedy the
anticompetitive effects of the merger of Glaxo and SB. Under the
terms of the agreement, the companies would be required to: (1)
divest all of SB’s worldwide rights and intellectual property
relating to its antiemetic drug, Kytril, to F. Hoffman LaRoche; (2)
divest SB’s intellectual property rights to manufacture and market
ceftazidime to Abbott Laboratories; (3) divest SB’s worldwide
rights and intellectual property relating to its antiviral drugs,
Famvir and Denavir, including the rights to the base active
ingredients, penciclovir and famciclovir, to Novartis Pharm AG
and Novartis Pharmaceuticals Corporation; (4) return to Cantab
Pharmaceuticals plc all rights to use Cantab’s DISC technology
for the development of a prophylactic herpes vaccine; (5) divest
Glaxo’s U.S. and Canadian Zantac trademark rights to Pfizer
(formerly Warner-Lambert) and thereby remove restrictions on the
ability of Pfizer’s Zantac 75 to compete in the over-the-counter
(“OTC”) H-2 blocker acid relief market; (6) assign all of SB’s
relevant intellectual property rights and relinquish all options to
the drug renzapride, a drug to treat irritable bowel syndrome, to
Alizyme plc; (7) assign all of Glaxo’s relevant intellectual
property rights and relinquish all of Glaxo’s reversionary rights to
GI147211C, a topoisomerase I inhibitor to treat certain types of
cancer, to Gilead Sciences, Inc.; and (8) assign all of SB’s
relevant intellectual property rights and relinquish all options to
regain control over frovatriptan, a drug to treat migraine
headaches, to Vernalis Ltd.

The proposed Consent Order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
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decide whether it should withdraw from the agreement or make
final the agreement’s proposed Consent Order.

Pursuant to a scheme of arrangement announced on January 17,
2000, Glaxo and SB propose to combine their two companies in a
transaction valued at approximately $182 billion. Thereafter, the
merged entity will be renamed Glaxo SmithKline plc. The
proposed Complaint alleges that the proposed merger, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45, in the markets for the
research, development, manufacture and sale of: (1) SHT-3
antiemetic drugs; (2) ceftazidime; (3) second generation oral and
intravenous antiviral drugs for the treatment of herpes virus
infections; (4) prescription topical antiviral cremes for herpes
labialis or oral herpes, commonly referred to as cold sores; (5)
prophylactic herpes vaccines; (6) OTC H-2 blockers; (7)
topoisomerase I inhibitors marketed or in development for the
treatment of ovarian, non-small cell lung, colorectal and other
solid tumor cancers; (8) drugs for the treatment of irritable bowel
syndrome (“IBS”); and (9) triptan drugs for the treatment of
migraine headaches. The proposed Consent Order would remedy
the alleged violations by replacing the lost competition that would
result from the merger in each of these markets.

SHT-3 Antiemetic Drugs

Antiemetic drugs are administered to cancer patients
undergoing chemotherapy and radiation therapy to prevent or
lessen the nausea and vomiting associated with those medical
procedures. SHT-3 antiemetic products have revolutionized the
treatment of patients with cancer because they are more effective
than any of the older antiemetic products. Today, oncologists can
pursue more aggressive chemotherapy and radiation regimens
because patients are much less likely to experience debilitating
nausea and vomiting, side effects that can curtail aggressive
cancer treatment.
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The United States market for SHT-3 antiemetic drugs is highly
concentrated. In the $778 million dollar SHT-3 antiemetic
market, Glaxo markets Zofran and SB markets Kytril, which
together represent approximately 90% of the market. Only one
other firm, Aventis, markets a SHT-3 antiemetic product, called
Anzemet.

Entry into the manufacture and sale of prescription
pharmaceutical drugs is difficult, expensive, and time-consuming.
De novo entry for pharmaceutical products has been estimated to
take between 12 to 24 years and cost upwards of $359 million.
No other pharmaceutical company is expected to enter the United
States market with a SHT-3 antiemetic product in the foreseeable
future.

The merger of SB and Glaxo would reduce the number of
SHT-3 antiemetic competitors from three to two; create a
dominant firm with a greater than 90% share of the overall
market; and leave Anzemet as the only remaining competitor
against the combined Glaxo SmithKline. Currently, health care
provider customers benefit enormously by competing Zofran and
Kytril against one another to achieve favorable pricing.

The Consent Agreement effectively remedies the
anticompetitive effects in the market for
SHT-3 antiemetic drugs by requiring that: (1) SB divest all of its
worldwide rights and intellectual property relating to Kytril
(granisetron) to F. Hoffman-La Roche Ltd. (“Roche”); (2) SB
submit all confidential information and know-how regarding
Kytril to Roche; (3) the former SB sales force and management
who participated in the marketing of Kytril maintain the
confidentiality of this information; and (4) the former SB sales
and marketing personnel be prohibited from selling products that
compete with Kytril, i.e., Zofran, for a period of six to twelve
months (depending on the status of the employee).

The Consent Agreement also requires SB to contract
manufacture Kytril for Roche until Roche obtains approval from
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the U.S. Food and Drug Administration (“FDA”) to manufacture
Kytril for itself.

Second Generation Oral and Intravenous Antiviral Drugs for
the Treatment of Herpes

SB manufactures and markets Famvir, and Glaxo manufactures
and markets Valtrex, the only two second generation oral and
intravenous antiviral prescription drugs for the treatment of herpes
infections. Due to their greater bioavailability, superior efficacy,
and requirements for less frequent dosing, Famvir and Valtrex
have a significant advantage in treating herpes simplex virus Type
1 (“HSV-1"), herpes simplex virus Type 2 (“HSV-2") and the
herpes varicella zoster virus (“herpes zoster”) over the first-
generation drug acyclovir.

New entry into the manufacture and sale of second generation
antiviral drugs for the treatment of HSV-1, HSV-2 and herpes
zoster infection is difficult, time-consuming, and expensive. SB
and Glaxo are the only firms that have introduced second
generation products to the market, and no other companies are
developing drugs for these indications. Thus, given the amount of
time it would take for a new product to obtain regulatory approval,
entry cannot occur in a timely fashion to counter the anticipated
anticompetitive effects of the proposed merger.

The proposed merger of SB and Glaxo would eliminate the
only competition that exists in the $500 million market for second
generation prescription oral and intravenous antiviral drugs for the
treatment of HSV-1, HSV-2, and herpes zoster. As a result of the
proposed merger, American consumers are likely to pay higher
prices for Valtrex and Famvir, and because SB and Glaxo offer
the only second generation drugs available to treat HSV-1,
HSV-2, and herpes zoster infections, the merger will result in a
monopoly for an extended period, as there are no other drugs in
research or development for these indications.
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The proposed divestiture to Novartis remedies the
anticompetitive effects of the merger in both the oral and
intravenous antiviral herpes infection treatment market as well as
those in the topical oral herpes prescription creme market, which
is discussed below. In the oral and intravenous herpes antiviral
market, the divestiture resolves the anticompetitive effects of the
proposed merger by requiring that: (1) SB divest all of its
worldwide rights and intellectual property relating to Famvir,
including rights to the base active ingredient famciclovir, to
Novartis; (2) SB submit all confidential information and know-
how regarding Famvir to Novartis; (3) the former SB sales force
and management who participated in the marketing of Famvir
maintain the confidentiality of this information; and (4) the former
SB sales and marketing personnel be prohibited from selling
products that compete with Famvir, i.e., Valtrex, for a period of
six to twelve months (depending on the status of the employee).

The Consent Agreement also requires SB to contract
manufacture Famvir for Novartis until Novartis obtains FDA
approval to manufacture Famvir for itself.

Prescription Topical Antiviral Cremes for Oral Herpes

SB’s Denavir is currently the only prescription topical antiviral
medication approved by the FDA for the treatment of oral herpes
infections, commonly called cold sores. Meanwhile, Glaxo’s
Zovirex creme is the dominant prescription cold sore product in
much of Europe. Glaxo was in the final stages of seeking FDA
approval to market its creme formulation of Zovirex for the
treatment of oral cold sores in the United States. But, in April of
2000, after the announcement of its proposed merger with SB,
Glaxo withdrew the Zovirex creme application then pending at the
FDA, but without prejudice to refiling. At the time, Glaxo was a
little more than six months from bringing its Zovirex cream to the
U.S. market to compete against Denavir.

De novo entry into prescription topical antiviral cremes for the
treatment of oral herpes is difficult, time-consuming, and
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expensive. No other companies are currently developing
prescription topical medications for the treatment of cold sores.

The proposed merger eliminates the only potential entrant into
the market for prescription topical antiviral medications for the
treatment of cold sores — the Zovirex creme which Glaxo was
close to bringing to market. If SB and Glaxo merge, it is highly
unlikely that the merged firm would bring the Zovirex cream to
market to compete against Denavir.

As noted above, the proposed divestiture to Novartis remedies
the anticompetitive effects of the merger in both the oral and
intravenous antiviral herpes infection treatment market as well as
those in the prescription topical oral herpes antiviral market. In
the prescription topical oral herpes antiviral market, the
divestiture resolves the anticompetitive effects of the proposed
merger by requiring that: (1) SB divest all of its worldwide rights
and intellectual property relating to Denavir, including rights to
the base active ingredient penciclovir, to Novartis; (2) SB submit
all confidential information and know-how regarding Denavir to
Novartis; (3) the former SB sales force and management who
participated in the marketing of Denavir maintain the
confidentiality of this information; and (4) the former SB sales
and marketing personnel be prohibited from selling products that
compete with Denavir, i.e., topical Zovirex cream, for a period of
six to twelve months (depending on the status of the employee).

The Consent Agreement also requires SB to contract
manufacture Denavir for Novartis until Novartis obtains FDA
approval to manufacture Denavir for itself.

Ceftazidime

Ceftazidime is an injectable antibiotic administered to
hospitalized patients who are critically ill and at risk of
contracting, and possibly dying from, pseudomonas infection, a
serious hospital-borne infection. Ceftazidime is considered the
“gold standard” for treating patients who are either at risk of
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contracting pseudomonas or who have such infections.
Ceftazidime is a third-generation of a class of antibiotics called
cephalosporins and is considered a “broad spectrum” antibiotic
effective at treating a broad range of hospital-borne infection.
Nearly all hospitals in the U.S. have ceftazidime on their
formularies for use in combating pseudomonas infections.

Last year, sales of all ceftazidime products were approximately
$82 million dollars in the U.S. Currently, only two firms, SB and
Glaxo, manufacture ceftazidime. Three firms market ceftazidime
products: Glaxo manufactures and markets Fortaz and Ceptaz;
Lilly markets Tazidime, which is manufactured by SB; and Abbott
Labs markets SB’s Tazicef brand in the U.S. In 1999, sales of
Glaxo’s Fortaz and Ceptaz and of SB’s Tazicef amounted to 85%
of the market.

There are significant barriers to entry into the manufacture and
sale of ceftazidime. The production of ceftazidime requires an
aseptic facility for both the manufacture and sterile filling
processes, greatly increasing the costs and complexities of
manufacturing the product. Building and obtaining FDA approval
for this type of facility takes much longer than two years, and
patents covering the manufacture of ceftazidime that do not expire
for a number of years prevent generic production of ceftazidime at
this time.

The proposed merger of Glaxo and SB would create a
monopoly in the manufacture of ceftazidime and would reduce the
number of firms marketing ceftazidime from three to two. Glaxo
SmithKline would not likely continue its relationship with Abbott
as a marketer, removing a competing marketer of branded
ceftazidime. Lilly, the only other competitor to Glaxo
SmithKline, would be dependent on Glaxo SmithKline for its
supply. The presence of three ceftazidime competitors in the
market allows customers to negotiate more favorable pricing than
would be possible with only two firms. Consequently, after the
merger, customers’ ability to negotiate lower prices for
ceftazidime would diminish, likely resulting in higher prices.
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The Consent Agreement effectively remedies the
anticompetitive effects in the market for ceftazidime by requiring:
(1) SB to provide all necessary intellectual property rights to
manufacture and market ceftazidime to Abbott Laboratories, and
(2) the creation of a new stream of supply for ceftazidime to
Abbott that is independent of SB. Thereby, the Consent
Agreement replaces SB’s manufacturing and marketing rights and
capabilities in the United States ceftazidime market.

Prophylactic Herpes Vaccines

The evidence shows that the development of prophylactic
vaccines to prevent infection by HSV-1 and HSV-2 is a relevant
product market. Currently, no vaccines exist for the prevention of
HSV-1 and HSV-2 infection, but SB and Glaxo are two of very
few firms developing prophylactic vaccines to prevent herpes
infections.

SB is one of the world’s three leading vaccine suppliers, and
currently, SB has the most advanced development effort toward a
prophylactic herpes vaccine. Glaxo is relatively new in the
vaccine area, but has a significant effort underway to develop
vaccines against genital herpes. Glaxo has been developing a
vaccine for genital HSV infection using the Disabled Infectious
Single Cycle (“DISC”) technology developed by Cantab
Pharmaceuticals. With Cantab, Glaxo is currently pursuing a
therapeutic indication, and had planned to begin work with Cantab
designing Phase III clinical trials on a prophylactic indication this
year, exercising its option to do so pursuant to its contract with
Cantab.

New entry into the research, development, manufacture and
sale of vaccines to prevent HSV-1 and HSV-2 infection is
extremely difficult, time-consuming, and expensive.
Development of vaccines for other diseases have generally taken
more than a decade and the time frames for vaccine development
tend to be longer than those for prescription drugs. Other firms
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that have undertaken efforts to develop a prophylactic herpes
vaccine either have failed in their efforts or are far behind SB and
Glaxo/Cantab.

The merger is likely to chill certain innovations in a very
complex area as a combined Glaxo SmithKline would potentially
forego the development efforts of one of the firms. Even if both
products were developed, the merger would eliminate future price
competition between the two prophylactic vaccines.

The Consent Agreement effectively remedies the
anticompetitive effects in the market for prophylactic vaccines for
the prevention of infection by HSV-1 and HSV-2 by requiring
Glaxo to return to Cantab all rights and information and results
from clinical trials that are necessary for Cantab to develop a
prophylactic herpes vaccine. This will permit Cantab to pursue a
prophylactic indication for the vaccine developed by the joint
venture, and, should that effort be unsuccessful, to develop a
different prophylactic herpes vaccine using its DISC technology.

OTC H-2 Blockers

Histamine-2 blockers, more commonly known as “H-2
blockers,” are a class of drugs available over-the-counter (“OTC”)
for acid relief. H-2 blocker products originated as prescription
products and were later approved by the FDA for OTC sale. As
their name implies, H-2 blockers work by blocking histamine
(acid) production, acting in essence like corks to prevent the
release of stomach acid.

Today, the $502 million OTC H-2 blocker market is comprised
of four branded products - SB’s Tagamet, Glaxo’s Zantac 75
(marketed by Pfizer, formerly Warner-Lambert), Johnson &
Johnson’s Pepcid AC and Whitehall-Robin’s Axid, along with
private label equivalents of Tagamet, Zantac 75, and Pepcid AC.
SB’s Tagamet and Glaxo’s Zantac 75 have a combined market
share of approximately 41%.
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Entry into the OTC H-2 blocker acid relief market is time-
consuming, difficult, and expensive. New products take several
years to develop; each must be approved by the FDA for OTC
sale, or alternatively, approved to switch from prescription to
OTC status; and furthermore, expensive advertising and
promotion is required to establish a brand name in the OTC
market. Currently, no additional H-2 blockers are expected to
enter the OTC market.

The merger of SB and Glaxo is likely to lessen the
competitiveness of Zantac 75 in the OTC market where it is
marketed by Pfizer. Currently, the trademark license under which
Pfizer sells Zantac 75 requires the approval of Glaxo for any
product or trademark changes or improvements. Prior to the
merger, as licensor to Pfizer, Glaxo had the incentive to approve
changes or improvements that would enhance the competitiveness
of Zantac 75 in the OTC H-2 blocker market. But after the
merger, it is likely that Glaxo SmithKline will be less inclined to
approve changes to enhance the competitiveness of Zantac 75, an
OTC H-2 rival to its Tagamet. Furthermore, Pfizer would be in
the difficult position of having to ask its close rival for permission
to make product improvements, thereby exposing its future
competitive strategy, which the rival might preemptively counter.
Such a situation could prevent or discourage Pfizer from pursuing
such competitive product improvements, as Glaxo SmithKline
would be provided with direct access to competitive intelligence
on a product that competes directly against its own.

The Consent Agreement effectively remedies the
anticompetitive effects in the market for OTC H-2 blockers by:
(1) requiring Glaxo to divest all of its U.S. and Canadian
trademark rights to Zantac to Pfizer; (2) removing all
requirements on Pfizer to seek prior approval from Glaxo for any
product line extensions; (3) removing all restrictions on Pfizer’s
ability to seek FDA approval of higher OTC dosage strengths for
Zantac; (4) reducing the cost to Pfizer if a higher dosage strength
is approved by the FDA for the OTC market to a payment not to
exceed $3 million; and (5) allowing Pfizer to use any FDA
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approved form of the base active, ranitidine, in Zantac products.
In the United States and Canada, Glaxo only retains the exclusive
use of the Zantac name for prescription products that contain
ranitidine. This gives Pfizer the unrestricted ability to market the
OTC Zantac products, improve those products, and use the Zantac
trademarks unfettered, which will allow Pfizer to compete
vigorously and effectively in the OTC H-2 blocker market.

Topoisomerase I Inhibitors for the Treatment of Ovarian,
non-SCLC, Colorectal, and other Solid Tumor Cancers

SB’s drug Hycamptin is currently a leading therapy for ovarian
and non-small cell lung cancer (“non-SCLC”), and SB is pursuing
indications for these cancers as well as a second-line indication
for treating colorectal and other solid-tumor cancers. Gilead
Sciences, in conjunction with Glaxo, is developing a
topoisomerase I inhibitor, GI14722C, that is being developed for
ovarian, breast, non-SCLC, and other solid tumor indications,
including colorectal cancer. The only other topoisomerase I
inhibitor on the market is Pharmacia’s Camptosar, which is
indicated as a second-line treatment for colorectal cancer, and is
being tested for non-SCLC.

The proposed merger is likely to create anticompetitive effects
in the topoisomerase I inhibitor market by potentially eliminating
one of the few research and development efforts in this area. As a
result of the merger, the combined entity could unilaterally delay,
terminate or otherwise fail to develop the GI147211C
topoisomerase I inhibitor, resulting in less product innovation,
fewer choices, and higher prices for consumers.

The Consent Agreement effectively remedies the
anticompetitive effects in the market for topoisomerase I
inhibitors for the treatment of certain cancers by requiring Glaxo
to assign all relevant GI147211C intellectual property to Gilead
and to relinquish its reversionary rights to Gilead’s drug. Thus,
the Consent Agreement eliminates Glaxo’s ability to regain
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control over GI147211C, a drug likely to compete against SB’s
Hycamptin in combating ovarian, non-SCLC, colorectal, and other
solid tumor cancers.

Drugs for the Treatment of Irritable Bowel Syndrome

Irritable bowel syndrome (“IBS”) is not well understood and
often has been labeled as several different conditions, including
irritable colon and spastic colon. People with IBS experience
varying symptoms, with some sufferers experiencing symptoms of
diarrhea, others constipation, and still others a mix of both. The
symptoms of IBS may include cramping, abdominal pain and
other forms of abdominal discomfort. Seventy percent of IBS
sufferers are women. IBS is estimated to affect up to 15% of the
U.S. population.

Glaxo currently owns a drug called Lotronex for the treatment
of IBS. Though effective in treating IBS sufferers, Lotronex was
recently taken off the market by Glaxo because of concerns about
serious side effects in some patients, but Glaxo continues to
conduct clinical trials for Lotronex. Lotronex is the only FDA-
approved drug for the treatment of IBS. SB currently does not
have a drug in this market, but has an option to acquire and
market renzapride, a drug being developed by Alizyme
Therapeutics plc for the treatment of IBS. Alizyme’s renzapride
drug is about 2-3 years from being on the market. In addition to
the Alizyme/SB renzapride development effort, only two other
drugs for IBS are in clinical development; thus, timely entry will
not occur to deter or counteract the likely anticompetitive effects
of the proposed merger.

The proposed merger likely would eliminate one of the few
research and development efforts on drugs to treat IBS. As a
result of the merger, Glaxo SmithKline would likely delay,
terminate or otherwise fail to develop renzapride which would
compete against Lotronex, resulting in less product innovation,
and consequently, fewer product choices, and higher prices for
consumers.
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The Consent Agreement effectively remedies the
anticompetitive effects in the market for drugs to treat IBS by
requiring SB to assign all relevant intellectual property rights to
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Alizyme and to relinquish all options in renzapride, thus removing

any possible influence over Alizyme’s development of an IBS
drug that is likely to compete directly against Glaxo’s Lotronex.

Triptan Drugs for the Treatment of Migraine Headaches

Glaxo is the leading seller of triptan drugs for the treatment of
migraine headaches with its two triptan migraine drugs —
Immitrex (sumatriptan succinate) and Amerge (naratriptan
hydrochloride). SB has a reversionary interest in another triptan
drug for migraines — SB209509 (frovatriptan) — which is being
developed by Vernalis Ltd. The only other approved migraine
drugs in the triptan class are Maxalt (rizatriptan benzoate) from
Merck and Zomig (zolmitriptan) from Astra Zeneca. Vernalis
expects to submit final data to the FDA by the end of 2000, and
hopes to launch its frovatriptan drug in the second half of 2001.

In addition to the SB/Vernalis frovatriptan effort, only two
other triptan drugs for migraine are in clinical development and
are well behind the SB/Vemalis efforts. Thus, timely entry will
not occur to deter or counteract the likely anticompetitive effects
of the proposed merger.

The proposed merger likely would eliminate one of the few
research and development efforts on triptan drugs to treat
migraines. As a result of the merger, Glaxo SmithKline would
likely delay, terminate or otherwise fail to develop frovatriptan
which would compete against Glaxo’s Immitrex and Amerge,
resulting in less product innovation, and consequently, fewer
product choices and higher prices for consumers.

To resolve the merger’s anticompetitive effects in this market,

SB renegotiated its agreement with Vernalis, assigning all relevant

intellectual property to Vernalis and relinquishing its options in
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frovatriptan, which likely will compete directly against Glaxo’s
Immitrex and Amerge.

The Consent Agreement also allows the Commission to
appoint a Monitor Trustee to ensure Glaxo SmithKline’s
compliance with all of the requirements of the Order. In addition,
the Commission may appoint a Divestiture Trustee in the event
that Glaxo SmithKline fails to divest all of the assets required to
be divested. Finally, the Consent Agreement imposes reporting
requirements on Glaxo SmithKline until such time as it has fully
complied with all of the provisions of the Order.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Order, and it is not intended to constitute an
official interpretation of the proposed Consent Order or to modify
its terms in any way.
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IN THE MATTER OF

COMPUTER SCIENCES CORPORATION, ET AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC.5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket C-3991; File No. 0010181
Complaint, December 20, 2000--Decision, January 26, 2001

This consent order addresses the acquisition by Respondent Computer Sciences
Corporation (“CSC”) -- a large computer-services provider that sells vertical
software applications in the financial services industries, and also provides
consulting and support services to insurance companies, banking, consumer
finance companies, and investment companies -- of Respondent Mynd
Corporation, which develops and sells a claims assessment system known as
Claims Outcome Advisor (“COA™) to the insurance and other financial services
industries. The order, among other things, requires Respondent CSC to divest
Respondent Mynd’s claims assessment systems business -- including customer
lists, contracts, intellectual property, and other intangible assets -- to Insurance
Services Office, Incorporated. The order also requires the respondents to
dismiss with prejudice all CSC intellectual-property litigation claims against
Neuronworks, the original developer of COA, and prohibits the respondents
from taking any action to restrict the ability of Neuronworks to do business with
the acquirer of Mynd;s claims assessment system. An accompanying Order to
Maintain Assets requires the respondents to preserve the assets they are
required to divest as a viable, competitive, and ongoing operation until the
divestiture is achieved.

Participants

For the Commission: Daniel J. Silver, Jeanine K. Balbach,
Angelike Andrinopoulos, William Diaz, Steven Dahm, Rhett R.
Krulla, Richard Liebeskind, Rendell A. Davis, Jr., Daniel P.
Ducore, Kenneth Kelly, Leslie Farber, and Daniel O’Brien.

For the Respondents: Hayward D. Fisk, Computer Sciences
Corporation, Raymond Jacobsen, Charles Work, Ronald Bloch,
and Joel Grosberg, McDermott, Will & Emery, Stephen G.
Morrison, Mynd Corporation, and John F. Collins, Dewey
Ballantine LLP.
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COMPLAINT

The Federal Trade Commission (“Commission”), having
reason to believe that Computer Sciences Corporation (“CSC”), a
corporation subject to the jurisdiction of the Commission, has
agreed to acquire the outstanding common stock of Mynd
Corporation (“Mynd”), a corporation subject to the jurisdiction of
the Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and it appearing to
the Commission that a proceeding in respect thereof would be in
the public interest, hereby issues its Complaint, stating its charges
as follows:

I. DEFINITIONS

1. “Claims Assessment Systems” means computer software
and other intellectual property used by insurance companies and
others to evaluate appropriate payments for claims for bodily
injury or to evaluate return-to-work plans in workers
compensation claims, including, but not limited to, the software
packages known as Claims Outcome Advisor and Colossus.

2. “Acquisition Agreement” means the agreement between
CSC and Mynd for CSC’s proposed acquisition of the outstanding
common stock of Mynd pursuant to the Agreement and Plan of
Merger dated June 20, 2000.

3. "Respondents" means CSC and Mynd.
II. RESPONDENTS

4. Respondent CSC is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Nevada, with its executive offices located at 2100 E. Grand
Avenue, El Segundo, California 90245. CSC, among other things,
is engaged in the sale of Claims Assessment Systems.
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5. Pursuant to the Acquisition Agreement, CSC will purchase
the outstanding common stock of Mynd.

6. Respondent Mynd is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
South Carolina, with its executive offices located at One Mynd
Center, Blythewood, South Carolina 29016. Mynd is engaged,
among other things, in the sale of Claims Assessment Systems.

7. Respondents CSC and Mynd are, and at all times relevant
herein have been, engaged in commerce, as “commerce” is
defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. §
12, and are corporations whose business is in, or affects,
commerce, as “commerce” is defined in Section 4 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 44.

III. THE ACQUISITION

8. On June 20, 2000, CSC and Mynd entered into an
Acquisition Agreement under which CSC is to acquire the
outstanding common stock of Mynd for an amount valued, at the
time of entering into the Acquisition Agreement, at approximately
$568 million (“Acquisition”).

IV. THE RELEVANT MARKETS

9. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
provision of Claims Assessment Systems.

10. The United States is one relevant geographic area within

which to analyze the likely effect of the proposed acquisition on
competition in the Claims Assessment Systems market.

V. THE STRUCTURE OF THE MARKETS

11. The market for Claims Assessment Systems in the relevant
geographic area is highly concentrated. CSC and Mynd are the
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only significant competitors in the provision of Claims
Assessment Systems.

VI. BARRIERS TO ENTRY

12. Entry into the market for providing Claims Assessment
Systems would not be likely or sufficient, and would not occur in
a timely manner to deter or counteract the adverse competitive
effects described in Paragraph 13, because of, among other things,
the time and expense necessary to develop the systems.

VII. EFFECTS OF THE ACQUISITION

13. The effects of the Acquisition, if consummated, may be
substantially to lessen competition and to tend to create a
monopoly in the relevant market in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC act, as amended, 15 U.S.C. § 45, in the following ways,
among others:

a. by increasing concentration substantially in a highly
concentrated market;

b. by eliminating actual, direct and substantial competition
between CSC and Mynd in the relevant market;

c. by creating a monopoly or near monopoly;

d. by facilitating the unilateral exercise of market power by the
merged firm;

e. by likely increasing prices for Claims Assessment Systems; and

f. by likely reducing innovation as a result of delayed or reduced
product development.
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VIII. VIOLATIONS CHARGED

14. The Acquisition Agreement described in Paragraph 8
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

15. The Acquisition described in Paragraph 8, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this twentieth day of December, 2000,
issues its Complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by Computer
Sciences Corporation of all the voting securities of Mynd
Corporation; and

Computer Sciences Corporation and Mynd Corporation
(collectively, “respondents”) having been furnished thereafter
with a draft of Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge the
respondents with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and

The respondents, their attorneys, and counsel for the
Commission having thereafter executed an Agreement Containing
Consent Orders (“Consent Agreement”), containing an admission
by the respondents of all the jurisdictional facts set forth in the
aforesaid draft of Complaint, a statement that the signing of said
Consent Agreement is for settlement purposes only and does not
constitute an admission by the respondents that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the said Acts, and that a Complaint
should issue stating its charges in that respect, and having
thereupon issued its Complaint and an Order to Maintain Assets,
and having accepted the executed Consent Agreement and placed
such Agreement on the public record for a period of thirty (30)
days for the receipt and consideration of public comments, now in
further conformity with the procedure described in Commission
Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following Order:
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1. Computer Sciences Corporation is a corporation organized,
existing, and doing business under and by virtue of the laws
of Nevada, with its office and principal place of business
located at 2100 East Grand Avenue, El Segundo, California
90245.

2. Mynd Corporation is a corporation organized, existing, and
doing business under and by virtue of the laws of South
Carolina, with its office and principal place of business
located at One Mynd Center, Blythewood, South Carolina
29016. Mynd Corporation was formerly known as Policy
Management Systems Corporation.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “CSC” means Computer Sciences Corporation, its directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Computer
Sciences Corporation, and the respective directors, officers,
employees, agents, representatives, successors, and assigns of
each.

B. “Mynd” means Mynd Corporation, its directors, officers,
employees, agents, representatives, predecessors, successors,
and assigns; its joint ventures, subsidiaries, divisions, groups
and affiliates controlled by Mynd Corporation, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.
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"Respondents" means CSC and Mynd.

“ISO” means Insurance Services Office, Incorporated, a
Delaware corporation with principal place of business at 7
World Trade Center, New York, New York.

“Neuronworks” means

1. Neuronworks Pty., Ltd., an Australian Company Limited
By Shares (ACN No. 078 304 088) with principal place
of business at Suite 1, Level 2, 10 Cross Street,
Hurtsville, New South Wales, Australia 2220, and

2. Paul Beinat, Nicholas Townsend, Barry Hornery, and
Graham Bartholomew.

“Acquirer” means ISO or any other Person that acquires the
Assets To Be Divested pursuant to this Order.

“Acquisition Date” means the date, if any, on which CSC
first acquires any voting securities or assets of Mynd.

“Assets To Be Divested” means all of Mynd’s rights, titles,
and interests in assets, tangible and intangible, relating to the
Mynd Claims Assessment Systems Business, regardless of
whether such assets relate exclusively to such business and
regardless of where such business or assets are located
worldwide, including, but not limited to:

1. Specified Tangible Assets and other tangible assets;

2. all intellectual property, inventions, technology,
trademarks, trade names, brand names, formulations,
specifications, contractual rights, patents, patent
applications, trade secrets, copyrights, know-how,
research materials, technical information, marketing and
distribution information, customer lists, prospect lists,
vendor lists, catalogs, sales promotion literature,
advertising materials, information stored in management
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information systems (and specifications sufficient for the
Acquirer to use such information), software, designs,
drawings, processes, production information,
manufacturing information, integration information,
testing and quality control data;

3. all rights, titles and interests in and to contracts (subject
to Paragraph I11.C.9.);

4. all rights under warranties and guarantees, express or
implied; and

5. all books, records and files (subject to Paragraph
I1.C.10.).

Provided that the definition of “Assets To Be Divested” shall
not include (i) Specified Tangible Assets that do not relate
exclusively to the Mynd Claims Assessment Systems
Business, (i1) the “Mynd” names and/or trademarks, (iii) the
“Policy Management Systems Corporation” names and/or
trademarks, (iv) the “Mynd Asia Pacific” names and/or
trademarks, and (v) catalogs, sales promotion literature,
advertising materials, and marketing and distribution
information relating exclusively to software packages known
as “RiskMaster” and as “Litigation Advisor.”

“Claims Assessment Systems” means computer software and
other intellectual property used by insurance companies and
others to evaluate appropriate payments for claims for bodily
injury or to evaluate return-to-work plans in workers
compensation claims, including, but not limited to, the
software packages known as Claims Outcome Advisor and
Colossus.

“Commission” means the Federal Trade Commission.
“Confidential Information” means trade secrets and other

proprietary information to be conveyed to the Acquirer
pursuant to this Order.
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“CSC Claims Assessment Systems Business” means the
research, development, manufacture, marketing, distribution,
sale, license, customer support, and maintenance of Claims
Assessment Systems by CSC.

"Divestiture Agreement" means the ISO Divestiture
Agreement or any other agreement or agreements pursuant to
which Respondents, or a trustee, divest the Assets to Be
Divested pursuant to this Order.

“Divestiture Date” means the date that the Respondents
divest the Assets to be divested to the Acquirer.

“ISO Divestiture Agreement” means the following
agreements (including all exhibits and other documents
referenced in those agreements, or attached thereto):

1. Asset Purchase Agreement dated December 1, 2000,
between Mynd and ISO,

2. Patent Covenant Not to Sue Agreement dated December
1, 2000, among Respondents, ISO, and Neuronworks,

3. Release and Settlement Agreement dated December 1,
2000, between Respondents and Neuronworks,

4. Limited License Agreement dated December 1, 2000,
between Mynd and ISO,

5. Limited Services Agreement (including Work Order No.
1) dated December 1, 2000, between Mynd and ISO,

6. Bill of Sale, Assignment and Assumption Agreement
dated December 1, 2000, between Mynd and ISO, and

7. Amendment to the above agreements dated December 1,
2000, between Respondents and ISO.
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“Key Employees” means Linda Neely, Carol Garren, Lee
Everett Fogle, Andrew M. Blume, Marvin E. Jones, Anthony
Mattioli, Eva Turner, Terry Tuttle, Earl Knaus, Pete Askins,
Donna L. Crapps, Kellie Lynette Gobble, Deborah L. Rivers,
Michael T. Rivers, Nancy G. Roddy, Clarence Leroy Royson,
Ronald Everett Summer, Douglas J. Zellner, Mary Kathryn
Evans, Sandra R. Harrington, Harriet Louise Hobbs,
Jacqueline Suzann Parker, Patty Ann Yingling, Kelly
Gardner, Sharleen Craig, Angela Martin, David Smart, Tracy
Shadbolt, Michael Dixon, Justin Goodwin, Philip Tench,
Simon Bradshaw, Bryan Harries, Simon Powell, and Mark
Strang.

“Mynd Claims Assessment Systems Business” means the
research, development, manufacture, marketing, distribution,
sale, license, customer support, and maintenance of Claims
Assessment Systems by Mynd, but does not include assets
relating exclusively to software packages known as
“RiskMaster” and as “Litigation Advisor.”

"Person" means any natural person, partnership, corporation,
company, association, trust, joint venture or other business or
legal entity, including any governmental agency.

“Persons with Access to Confidential Information” means all
natural persons who provided services to Mynd at any time
since January 1, 1998, whether as employees, consultants,
contractors, or in any other capacity, and who had access to
any Confidential Information.

“Specified Tangible Assets” means buildings, plants,
manufacturing operations, machinery, fixtures, equipment,
vehicles, transportation facilities, furniture, tools, inventory,
and owned or leased real property (including any
improvements, appurtenances, licenses and permits relating
to such real property), but does not mean any intangible
assets, such as computer software and other intellectual
property, imbedded in such tangible assets.
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I1.
IT IS FURTHER ORDERED that:

A. No later than ten (10) days after the Acquisition Date,
Respondents shall divest to ISO, absolutely, and in good
faith, at no minimum price, the Assets To Be Divested as an
on-going business. The ISO Divestiture Agreement shall be
incorporated into this Order and made a part hereof as
Confidential Appendix B, and shall not be construed to vary
from or contradict the terms of this Order. Any failure to
comply with the terms of the ISO Divestiture Agreement
shall constitute a violation of this Order.

Provided, however, if, at the time the Commission makes the
Order final, the Commission determines that ISO is not an
acceptable acquirer or that the ISO Divestiture Agreement is
not an acceptable manner of divestiture, Respondents shall,
within three (3) months of the date Respondents receive
notice of such determination from the Commission, divest the
Assets To Be Divested absolutely and in good faith, at no
minimum price, as an on-going business, to an acquirer that
receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission.

B. If Respondents have divested the Assets To Be Divested to
ISO prior to the date this Order becomes final, and if the
Commission notifies Respondents that ISO is not an
acceptable acquirer or that the ISO Divestiture Agreement is
not an acceptable manner of divestiture, then Respondents
shall, within three (3) business days, rescind the transaction
with ISO, and shall divest the Assets To Be Divested in
accordance with the proviso to Paragraph II.A. of this Order.

C. Respondents shall divest the Assets To Be Divested on the
following terms, in addition to others that may be required by
this Order and by the Divestiture Agreement, and shall agree
with the Acquirer to do the following:
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1. Respondents shall place no restrictions on the use by the
Acquirer of any of the assets of the Assets To Be
Divested.

2. Respondents shall take no action to restrict the ability of
Neuronworks to do business with the Acquirer or the
ability of the Acquirer to do business with Neuronworks.
Respondents shall agree to the dismissal with prejudice of
all of CSC’s litigation against Neuronworks, and shall not
make any other claim against Neuronworks for its acts
prior to the Divestiture Date.

Provided, however, that, if any Person other than Respon
dents makes a claim against Respondents and such claim
arises out of a misappropriation, misuse, or other
improper use by Neuronworks of that Person’s
intellectual property, Respondents may seek
indemnification from Neuronworks for any liability
resulting from such claim.

3. Respondents shall release, hold harmless, and indemnify
the Acquirer from liability for any past, current, or future
claims arising out of Mynd’s or Neuronworks’ acts prior
to the Divestiture Date related to Claims Outcome
Advisor.

4. Respondents shall not assign Persons with Access to
Confidential Information to the CSC Claims Assessment
Systems Business until at least two (2) years after the
Divestiture Date. Respondents shall require that, as a
condition of continued employment with Respondents
after the Divestiture Date, any Persons with Access to
Confidential Information shall immediately enter into
agreements with the Acquirer not to disclose any
Confidential Information to Respondents or to any third
party. To permit the Acquirer to protect the
confidentiality of intellectual property conveyed to it,
Respondents shall assign to the Acquirer (to the extent
assignable) such rights under contracts between Mynd
and Persons with Access to Confidential Information as
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require such persons to preserve the confidentiality of
Confidential Information. To the extent that such
agreements are not assignable, Respondents shall enforce
such confidentiality provisions at the request and
expense, and with the assistance of, the Acquirer.

. Respondents shall not accept, nor seek to obtain, any

Confidential Information from any Persons with Access
to Confidential Information.

. Respondents shall allow the Acquirer to inspect the

personnel files and other documentation relating to each
Key Employee, to the extent permissible under applicable
laws, no later than twenty (20) days before the Divestiture
Date. Respondents shall take reasonable steps from the
date Respondents execute the Agreement Containing
Consent Orders to cause the Key Employees to accept
offers of employment from the Acquirer. For a period of
at least two (2) years following the Divestiture Date,
Respondents shall not hire or solicit Key Employees who
accept such offers unless the employees have been
terminated by the Acquirer. Respondents shall not offer
incentives, other than those contained in existing benefit
programs, to Key Employees to stay with Respondents.
Respondents shall not enforce any covenants not to
compete preexisting the Divestiture Date against any Key
Employees who accept employment with the Acquirer,
except to the extent that competition from such
employees is entirely unrelated to their employment with
the Acquirer.

. Respondents shall not enforce any covenants not to

compete preexisting the Divestiture Date against any
current or former employees of Mynd, or against any
consultants, contractors, or other Persons who provided
services to the Mynd Claims Assessment Systems
Business, in a manner that would prevent those
employees or Persons from providing services to the
Acquirer in the field of Claims Assessment Systems.
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8. Respondents shall not enforce against current or former
employees of Mynd, or against any consultants,
contractors, or other Persons who provided services to the
Mynd Claims Assessment Systems Business, any
contractual requirements that would prevent those
employees or Persons from disclosing to the Acquirer any
information to be conveyed to the Acquirer pursuant to
this Order.

9. Notwithstanding any other provision of this Paragraph II,
should the transfer of any contract listed in Confidential
Appendix A not be possible, despite best efforts by
Respondents, due to a person other than Respondents
withholding its consent to the transfer, Respondents shall
enter into an agreement with the Acquirer the purpose of
which agreement is to realize the same effect as such
transfer. The terms of such agreement with the Acquirer
shall be at least as favorable to the Acquirer as the
contract to be transferred is favorable to Respondents.

10. Notwithstanding any other provision of this Paragraph II,
Respondents may redact from books, records, and files
conveyed to the Acquirer information that does not
pertain to the Mynd Claims Assessment Systems
Business. Respondents may retain copies of the books,
records, and files conveyed to the Acquirer if they also
pertain to businesses other than the Mynd Claims
Assessment Systems Business, provided that
Respondents redact from the retained copies all
information pertaining solely to the Mynd Claims
Assessment Systems Business. Provided further that
counsel for Respondents may retain, for the limited
purpose of preparing reports to the Securities and
Exchange Commission and other government agencies,
unredacted copies of books, records, and files to be
conveyed to the Acquirer, but only if such counsel
maintains the confidentiality of any information
pertaining to the Mynd Claims Assessment Systems
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Business (except to the extent that such information must
be reported to government agencies).

The purpose of Paragraph II of this Order is to ensure the
continuation of the Assets To Be Divested as, or as part of,
ongoing viable enterprises engaged in the same business in
which such assets were engaged at the time of the
announcement of the Acquisition by Respondents and to
remedy the lessening of competition alleged in the
Commission's complaint.

I11.
IT IS FURTHER ORDERED that:

If Respondents have not divested, absolutely and in good
faith and with the Commission's prior approval, the Assets
To Be Divested within the time and in the manner required
by Paragraph II of this Order, the Commission may appoint a
trustee to divest those assets. In the event that the
Commission or the Attorney General brings an action
pursuant to Section 5(/) of the Federal Trade Commission
Act, 15 U.S.C. § 45(]), or any other statute enforced by the
Commission, Respondents shall consent to the appointment
of a trustee in such action. Neither the appointment of a
trustee nor a decision not to appoint a trustee under this
Paragraph shall preclude the Commission or the Attorney
General from seeking civil penalties or any other relief
available to it, including a court-appointed trustee, pursuant
to Section 5(/) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure by
Respondents to comply with this Order.

If a trustee is appointed by the Commission or a court
pursuant to Paragraph III.A. of this Order, Respondents shall
consent to the following terms and conditions regarding the
trustee's powers, duties, authority, and responsibilities:
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1. The Commission shall select the trustee, subject to the
consent of Respondents, which consent shall not be
unreasonably withheld. The trustee shall be a person with
experience and expertise in acquisitions and divestitures.
If Respondents have not opposed, in writing, including
the reasons for opposing, the selection of any proposed
trustee within ten (10) days after receipt of written notice
by the staff of the Commission to Respondents of the
identity of any proposed trustee, Respondents shall be
deemed to have consented to the selection of the proposed
trustee.

2. Subject to the prior approval of the Commission, the
trustee shall have the exclusive power and authority to
divest the Assets To Be Divested.

3. Within ten (10) days after appointment of the trustee,
Respondents shall execute a trust agreement that, subject
to the prior approval of the Commission and, in the case
of a court-appointed trustee, of the court, transfers to the
trustee all rights and powers necessary to permit the
trustee to effect each divestiture required by this Order.

4. The trustee shall have twelve (12) months from the date
the Commission or court approves the trust agreement
described in Paragraph II1.B.3. to accomplish the
divestitures. If, however, at the end of the twelve-month
period, the trustee has submitted a plan of divestiture or
believes that divestiture can be achieved within a
reasonable time, the divestiture period may be extended
by the Commission, or, in the case of a court-appointed
trustee, by the court; provided, however, the Commission
may extend the period for no more than two (2) additional
periods of twelve (12) months each.

5. The trustee shall have full and complete access to the
personnel, books, records, and facilities related to the
Assets To Be Divested or to any other relevant
information, as the trustee may request. Respondents
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shall develop such financial or other information as such
trustee may reasonably request and shall cooperate with
the trustee. Respondents shall take no action to interfere
with or impede the trustee's accomplishment of the
divestitures. Any delays in divestiture caused by
Respondents shall extend the time for divestiture under
this Paragraph in an amount equal to the delay, as
determined by the Commission or, for a court-appointed
trustee, by the court.

. The trustee shall use his or her best efforts to negotiate

the most favorable price and terms available in each
contract that is submitted to the Commission, subject to
Respondents’ absolute and unconditional obligation to
divest expeditiously at no minimum price. The
divestitures shall be made only in a manner that receives
the prior approval of the Commission, and only to an
acquirer that receives the prior approval of the
Commission. Provided, however, if the trustee receives
bona fide offers for an asset to be divested from more
than one acquiring entity, and if the Commission
determines to approve more than one such acquiring
entity, the trustee shall divest such asset to the acquiring
entity or entities selected by CSC from among those
approved by the Commission; provided further, however,
that CSC shall select such entity within five (5) days of
receiving notification of the Commission’s approval.

. The trustee shall serve, without bond or other security, at

the cost and expense of Respondents, on such reasonable
and customary terms and conditions as the Commission
or a court may set. The trustee shall have the authority to
employ, at the cost and expense of Respondents, such
consultants, accountants, attorneys, investment bankers,
business brokers, appraisers, and other representatives
and assistants as are necessary to carry out the trustee's
duties and responsibilities. The trustee shall account for
all monies derived from the divestitures and all expenses
incurred. After approval by the Commission and, in the
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case of a court-appointed trustee, by the court, of the
account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the
direction of Respondents, and the trustee's power shall be
terminated. The trustee's compensation shall be based at
least in significant part on a commission arrangement
contingent on the trustee's divesting the Assets To Be
Divested.

. Respondents shall indemnify the trustee and hold the

trustee harmless against any losses, claims, damages,
liabilities, or expenses arising out of, or in connection
with, the performance of the trustee's duties, including all
reasonable fees of counsel and other expenses incurred in
connection with the preparation for or defense of any
claim, whether or not resulting in any liability, except to
the extent that such liabilities, losses, damages, claims, or
expenses result from misfeasance, gross negligence,
willful or wanton acts, or bad faith by the trustee.

. If the trustee ceases to act or fails to act diligently, a

substitute trustee shall be appointed in the same manner
as provided in Paragraph III.A. of this Order.

The Commission or, in the case of a court-appointed
trustee, the court, may on its own initiative or at the
request of the trustee issue such additional orders or
directions as may be necessary or appropriate to
accomplish divestitures required by this Order.

The trustee shall have no obligation or authority to
operate or maintain the Assets To Be Divested.

The trustee shall report in writing to the Commission
every sixty (60) days concerning the trustee's efforts to
accomplish the divestitures required by this Order.
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IVv.
IT IS FURTHER ORDERED that:

Within sixty (60) days after the date this Order becomes final
and every sixty (60) days thereafter until they have fully
complied with its obligations under Paragraphs II.A., IL.B.
and III of this Order, each Respondent shall submit to the
Commission a verified written report setting forth in detail
the manner and form in which it intends to comply, is
complying, and has complied with Paragraphs II and III of
this Order and with the Order to Maintain Assets.
Respondents shall include in such compliance reports, among
other things that are required from time to time, a full
description of the efforts being made to comply with
Paragraphs II and III of the Order, including a description of
all substantive contacts or negotiations for the divestiture and
the identity of all parties contacted. Respondents shall
include in their compliance reports copies of all written
communications to and from such parties, all internal
memoranda, and all reports and recommendations concerning
divestiture.

One (1) year from the date this Order becomes final, annually
for the next nine (9) years on the anniversary of the date this
Order is entered, and at such other times as the Commission
may require, each Respondent shall file a verified written
report with the Commission setting forth in detail the manner
and form in which it has complied and is complying with this
Order.

V.

IT IS FURTHER ORDERED that Respondents shall notify

the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondents such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
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other change in the corporation that may affect compliance
obligations arising out of this Order.

VI

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, upon written
request, Respondents shall permit any duly authorized
representative of the Commission:

A. Access, during office hours and in the presence of counsel, to
all facilities and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and other records and
documents in the possession or under the control of
Respondents relating to any matters contained in this Order;
and

B. Upon five (5) days’ notice to Respondents and without
restraint or interference from them, to interview officers,
directors, employees, agents or independent contractors of
Respondents, who may have counsel present, relating to any
matters contained in this Order.

VII.

IT IS FURTHER ORDERED that this Order will terminate
on January 26, 2011.

By the Commission.
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CONFIDENTIAL APPENDICES A AND B

[Redacted from Public Record Version]|
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ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by Computer
Sciences Corporation of all the voting securities of Mynd
Corporation; and

Computer Sciences Corporation and Mynd Corporation
(collectively, “respondents”) having been furnished thereafter
with a draft of Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge the
respondents with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and

The respondents, their attorneys, and counsel for the
Commission having thereafter executed an Agreement Containing
Consent Orders (“Consent Agreement”), containing an admission
by the respondents of all the jurisdictional facts set forth in the
aforesaid draft of Complaint, a statement that the signing of said
Consent Agreement is for settlement purposes only and does not
constitute an admission by the respondents that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having determined to accept
the executed Consent Agreement and to place such Consent
Agreement on the public record for a period of thirty (30) days,
the Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Maintain Assets:

1. Computer Sciences Corporation is a corporation organized,
existing, and doing business under and by virtue of the laws
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of Nevada, with its office and principal place of business
located at 2100 East Grand Avenue, El Segundo, California
90245.

Mynd Corporation is a corporation organized, existing, and
doing business under and by virtue of the laws of South
Carolina, with its office and principal place of business
located at One Mynd Center, Blythewood, South Carolina
29016. Mynd Corporation was formerly known as Policy
Management Systems Corporation.

The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the

proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A.

“CSC” means Computer Sciences Corporation, its directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Computer
Sciences Corporation, and the respective directors, officers,
employees, agents, representatives, successors, and assigns of
each.

“Mynd” means Mynd Corporation, its directors, officers,
employees, agents, representatives, predecessors, SUCCESSOrs,
and assigns; its joint ventures, subsidiaries, divisions, groups
and affiliates controlled by Mynd Corporation, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

"Respondents" means CSC and Mynd.
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D. “Acquirer” means any Person that acquires the Assets To Be
Divested pursuant to the Decision and Order.

E. “Acquisition Date” means the date, if any, on which CSC first
acquires any voting securities or assets of Mynd.

F. “Assets To Be Divested” means all of Mynd’s rights, titles,
and interests in assets, tangible and intangible, relating to the
Mynd Claims Assessment Systems Business, regardless of
whether such assets relate exclusively to such business and
regardless of where such business or assets are located
worldwide, including, but not limited to:

1. Specified Tangible Assets and other tangible assets;

2. all intellectual property, inventions, technology,
trademarks, trade names, brand names, formulations,
specifications, contractual rights, patents, patent
applications, trade secrets, copyrights, know-how, research
materials, technical information, marketing and
distribution information, customer lists, prospect lists,
vendor lists, catalogs, sales promotion literature,
advertising materials, information stored in management
information systems (and specifications sufficient for the
Acquirer to use such information), software, designs,
drawings, processes, production information,
manufacturing information, integration information,
testing and quality control data.

3. all rights, titles and interests in and to contracts;

4. all rights under warranties and guarantees, express or
implied; and

5. all books, records and files.
Provided that the definition of “Assets To Be Divested” shall

not include (i) Specified Tangible Assets that do not relate
exclusively to the Mynd Claims Assessment Systems
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Business, (i1) the “Mynd” names and/or trademarks, (iii) the
“Policy Management Systems Corporation” names and/or
trademarks, (iv) the “Mynd Asia Pacific” names and/or
trademarks, (v) catalogs, sales promotion literature,
advertising materials, and marketing and distribution
information relating exclusively to software packages known
as “RiskMaster” and as “Litigation Advisor,” (vi)
information in books, records, and files that does not pertain
to the Mynd Claims Assessment Systems Business, and (vii)
duplicate copies of books, records, and files from which all
information pertaining to the Mynd Claims Assessment
Systems Business has been redacted.

“Claims Assessment Systems” means computer software and
other intellectual property used by insurance companies and
others to evaluate appropriate payments for claims for bodily
injury or to evaluate return-to-work plans in workers
compensation claims, including, but not limited to, the
software packages known as Claims Outcome Advisor and
Colossus.

“Commission” means the Federal Trade Commission.

“Confidential Information” means trade secrets and other
proprietary information to be conveyed to the Acquirer
pursuant to the Decision and Order.

“CSC Claims Assessment Systems Business” means the
research, development, manufacture, marketing, distribution,
sale, license, customer support, and maintenance of Claims
Assessment Systems by CSC.

“Divestiture Date” means the date that the Respondents divest
the Assets to be divested to the Acquirer.

“Key Employees” means Linda Neely, Carol Garren, Lee
Everett Fogle, Andrew M. Blume, Marvin E. Jones, Anthony
Mattioli, Eva Turner, Terry Tuttle, Earl Knaus, Pete Askins,
Donna L. Crapps, Kellie Lynette Gobble, Deborah L. Rivers,
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Michael T. Rivers, Nancy G. Roddy, Clarence Leroy Royson,
Ronald Everett Summer, Douglas J. Zellner, Mary Kathryn
Evans, Sandra R. Harrington, Harriet Louise Hobbs,
Jacqueline Suzann Parker, Patty Ann Yingling, Kelly Gardner,
Sharleen Craig, Angela Martin, David Smart, Tracy Shadbolt,
Michael Dixon, Justin Goodwin, Philip Tench, Simon
Bradshaw, Bryan Harries, Simon Powell, and Mark Strang.

. “Mynd Claims Assessment Systems Business” means the
research, development, manufacture, marketing, distribution,
sale, license, customer support, and maintenance of Claims
Assessment Systems by Mynd, but does not include assets
relating exclusively to software packages known as
“RiskMaster” and as “Litigation Advisor.”

. "Person" means any natural person, partnership, corporation,
company, association, trust, joint venture or other business or
legal entity, including any governmental agency.

. “Persons with Access to Confidential Information” means all
natural persons who provided services to Mynd at any time
since January 1, 1998, whether as employees, consultants,
contractors, or in any other capacity, and who had access to
any Confidential Information.

“Specified Tangible Assets” means buildings, plants,
manufacturing operations, machinery, fixtures, equipment,
vehicles, transportation facilities, furniture, tools, inventory,
and owned or leased real property (including any
improvements, appurtenances, licenses and permits relating to
such real property), but does not mean any intangible assets,
such as computer software and other intellectual property,
imbedded in such tangible assets.



180 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Order

I1.
IT IS FURTHER ORDERED that:

A. Respondents shall maintain the viability, marketability, and
competitiveness of the Assets To Be Divested, and shall not
cause the wasting or deterioration of the Assets To Be
Divested, nor shall they cause the Assets To Be Divested to be
operated in a manner inconsistent with applicable laws, nor
shall they sell, transfer, encumber or otherwise impair the
viability, marketability or competitiveness of the Assets To Be
Divested. Respondents shall conduct or cause to be conducted
the business of the Assets To Be Divested in the regular and
ordinary course and in accordance with past practice
(including regular repair and maintenance efforts) and shall
use their best efforts to preserve the existing relationships with
suppliers, customers, employees, and others having business
relations with the Assets To Be Divested in the ordinary
course of business and in accordance with past practice.

B. From the date Respondents sign the Consent Agreement until
the Divestiture Date, Respondents shall:

1. Maintain the Assets To Be Divested in substantially the
same condition (except for normal wear and tear) existing
at the time Respondents sign the Consent Agreement and
take such action that is consistent with the past practices of
Respondents in connection with the Assets To Be
Divested and is taken in the ordinary course of the normal
day-to-day operations of Respondents;

2. Keep available the services of the current officers,
employees, and agents of the Mynd Claims Assessment
Systems Business; and maintain the relations and good
will with suppliers, customers, landlords, creditors,
employees, agents, and others having business
relationships with the Mynd Claims Assessment Systems
Business; and
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3. Preserve the Assets To Be Divested intact as an ongoing
business and not take any affirmative action, or fail to take
any action within their control, as a result of which the
viability, competitiveness, and marketability of the Assets
To Be Divested would be diminished.

C. From the date Respondents sign the Consent Agreement until
the date this Order to Maintain Assets terminates pursuant to
Paragraph V:

1. Respondents shall not assign Persons with Access to
Confidential Information to the CSC Claims Assessment
Systems Business.

2. Respondents shall take reasonable steps to cause the Key
Employees to accept offers of employment from the
Acquirer. Respondents shall not hire or solicit Key
Employees who accept such offers unless the employees
have been terminated by the Acquirer. Respondents shall
not offer incentives, other than those contained in the
existing benefit programs, to Key Employees to stay with
Respondents.

3. CSC shall not accept, nor seek to obtain, any Confidential
Information from any Persons with Access to Confidential
Information.

D. From the Acquisition Date until the date this Order to
Maintain Assets terminates pursuant to Paragraph V:

1. Respondents shall require that, as a condition of continued
employment with Respondents after the Divestiture Date,
any Persons with Access to Confidential Information shall
immediately enter into agreements with the Acquirer not
to disclose any Confidential Information to Respondents
or to any third party.

2. To permit the Acquirer to protect the confidentiality of
intellectual property conveyed to it, Respondents shall
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assign to the Acquirer (to the extent assignable) such
rights under contracts between Mynd and Persons with
Access to Confidential Information as require such
persons to preserve the confidentiality of Confidential
Information. To the extent that such agreements are not
assignable, Respondents shall enforce such confidentiality
provisions at the request and expense, and with the
assistance of, the Acquirer.

. Respondents shall not enforce any covenants not to

compete preexisting the Divestiture Date against any Key
Employees who accept employment with the Acquirer,
except to the extent that competition from such employees
is entirely unrelated to their employment with the
Acquirer.

. Respondents shall not enforce any covenants not to

compete preexisting the Divestiture Date against any
current or former employees of Mynd, or against any
consultants, contractors, or other Persons who provided
services to the Mynd Claims Assessment Systems
Business, in a manner that would prevent those employees
or Persons from providing services to the Acquirer in the
field of Claims Assessment Systems. Respondents shall
not enforce against current or former employees of Mynd,
or against any consultants, contractors, or other Persons
who provided services to the Mynd Claims Assessment
Systems Business, any contractual requirements that
would prevent those employees or Persons from disclosing
to the Acquirer any information to be conveyed to the
Acquirer pursuant to the Decision and Order.

. Mynd shall not accept, nor seek to obtain, any

Confidential Information from any Persons with Access to
Confidential Information.
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I11.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondents such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of the Decision and Order or this Order to
Maintain Assets.

IVv.

IT IS FURTHER ORDERED that for the purposes of
determining or securing compliance with this Order to Maintain
Assets, and subject to any legally recognized privilege, and upon
written request with reasonable notice to Respondents,
Respondents shall permit any duly authorized representatives of
the Commission:

A. Access, during office hours of Respondents and in the
presence of counsel, to all facilities, and access to inspect and
copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the
possession or under the control of Respondents relating to
compliance with this Order to Maintain Assets; and

B. Upon five (5) days' notice to Respondents and without
restraint or interference from Respondents, to interview
officers, directors, or employees of Respondents, who may
have counsel present, regarding such matters.

V.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate at the earlier of:

183
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A. three (3) business days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or

B. such time as all Assets To Be Divested have been divested
pursuant to the terms of the Consent Agreement.

By the Commission.
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Analysis of the Complaint and Proposed Consent Order to
Aid Public Comment

Issued when the Commission tentatively approved a proposed consent order on December 20, 2000

I. Introduction

The Federal Trade Commission ("Commission") has accepted,
subject to final approval, an Agreement Containing Consent
Orders ("Consent Agreement") from Computer Sciences
Corporation (“CSC”) and Mynd Corporation (“Mynd”)
(collectively "respondents"). The Consent Agreement is intended
to resolve anticompetitive effects stemming from CSC's proposed
acquisition of the outstanding shares of Mynd. The Consent
Agreement includes a proposed Decision and Order (the "Order")
that would require CSC to divest Mynd’s claims assessment
systems business to Insurance Services Office, Incorporated
(“ISO”). Mynd develops and sells a claims assessment system
known as Claims Outcome Advisor (“COA”). The Consent
Agreement also includes an Order to Maintain Assets that requires
respondents to preserve the assets they are required to divest as a
viable, competitive, and ongoing operation until the divestiture is
achieved.

The Order, if finally issued by the Commission, would settle
charges that CSC’s proposed acquisition of Mynd may have
substantially lessened competition in the United States market for
claims assessment systems. The Commission has reason to
believe that CSC's proposed acquisition of Mynd would have
violated Section 7 of the Clayton Act and Section 5 of the Federal
Trade Commission Act. The proposed complaint, described
below, relates the basis for this belief.

I1. Description of the Parties and the Proposed Merger

CSC, headquartered in EI Segundo, California, is a large
computer-services provider, which also sells vertical software
applications in the financial services industries. CSC’s Financial
Services Group (“FSG”), headquartered in Austin, Texas,
provides consulting and support services along with application
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software to insurance companies, banking, consumer finance
companies, and investment companies.

Mynd, headquartered in Columbia, South Carolina, provides
consulting and services and packaged software solutions to the
insurance and other financial services industries.

Pursuant to an agreement, CSC will make a $16 per share cash
tender offer for outstanding Mynd shares. Mynd will then become
a wholly-owned subsidiary of CSC.

I11. The Proposed Complaint

According to the Commission's proposed complaint, the
relevant line of commerce in which to analyze the effects of CSC's
proposed acquisition of Mynd is the provision of claims
assessment systems, and the relevant geographic market is the
United States. Claims assessment systems are computer software
and other intellectual property used by insurance companies and
others to evaluate appropriate payments for claims for bodily
injury or to evaluate return-to-work plans in workers
compensation claims. Claims assessment systems are designed to
aid claims adjusters by providing a consistent methodology for
analyzing information that an adjuster would take into account in
assessing the appropriate settlement values for claims. Mynd sells
the claims assessment system known as COA, and CSC sells the
claims assessment system known as Colossus. The proposed
complaint alleges that the market for claims assessment systems in
the United States is highly concentrated and that CSC and Mynd
are the only significant competitors in the provision of claims
assessment systems. The proposed complaint alleges that the
proposed acquisition of Mynd by CSC would create a monopoly
or near monopoly in the market for claims assessment systems.

The proposed complaint also alleges that entry into the relevant
market would not be timely, likely, or sufficient to deter or offset
adverse effects of the acquisition on competition. Entry is difficult
in this market because the time and expense necessary to develop
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software systems such as these are great. Claims assessment
systems involve the use of expert-system technology, which is a
set of computerized methods for exploiting information drawn
from relevant knowledge domains through rules or algorithms so
as to assist in the solution of real-world problems, such as claims
assessment. Entry is difficult in this market because of the time
and expense necessary for finding and choosing the appropriate
domain information, choosing or developing the appropriate rules
or algorithms, and integrating the expert-system technology into a
computing platform that is sufficiently robust, scalable, and stable
while incorporating a domain-appropriate user interface.

The proposed complaint alleges that CSC’s proposed
acquisition of Mynd would eliminate actual, direct, and
substantial competition between CSC and Mynd. Elimination of
this competition would likely result in increased prices for claims
assessment systems and reduced innovation as a result of delayed
or reduced product development.

IV. Terms of the Agreement Containing Consent Order

The proposed Order is designed to remedy the anticompetitive
effects of the acquisition in the United States market for claims
assessment systems, as alleged in the complaint, by requiring the
divestiture to ISO of Mynd’s claims assessment business. The
Order would also require respondents to dismiss with prejudice all
of CSC’s intellectual-property litigation claims against
Neuronworks, the original developers of COA, so as to enable
Neuronworks to perform COA-related consulting or other work in
conjunction with ISO or another acquirer. Further, the Order
would require respondents to release, hold harmless, and
indemnify ISO or other acquirer from liability for any past,
current, or future claims arising out of Mynd’s and Neuronworks’s
acts prior to the divestiture date related to COA. The purpose of
these provisions is to allow the acquirer to compete in the market
by selling COA free from claims by CSC of intellectual property
infringement. The proposed Order would also require respondents
to divest other assets related to Mynd’s claims assessment systems
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business, including customer lists, contracts, intellectual property,
and other intangible assets so as to put ISO or another acquirer
into a position to compete as soon as possible following the
divestiture.

ISO, based in New York City, is a leading vendor of statistical,
actuarial, and underwriting information for and about the property
and casualty insurance industry. ISO uses these statistics to
develop advisory prospective loss costs — projections of average
future claim payments and loss adjustment expenses, for various
lines of insurance and classifications of policy holders. Insurance
companies use these loss costs to develop their own independent
rates for their insurance policies. ISO also provides aggregate
insurance statistics to state regulators.

If the Commission, at the time that it accepts the proposed
Order for public comment, notifies respondents that it does not
approve of the proposed divestiture to ISO, or the manner of the
divestiture, the proposed Order provides that respondents would
have three months to divest Mynd’s claims assessment business to
a different Commission-approved acquirer. If respondents did not
complete the divestiture in that period, a trustee would be
appointed who, upon Commission approval, would have the
authority to divest Mynd’s claims assessment business to a
Commission-approved acquirer.

The proposed Order to Maintain Assets that is also included in
the Consent Agreement requires that respondents preserve the
Mynd assets they are required to divest as a viable and
competitive operation and conduct the Mynd claims assessment
business in the ordinary course of business until those Mynd
assets are transferred to the Commission-approved acquirer.

The Consent Agreement requires respondents to provide the
Commission with an initial report setting forth in detail the
manner in which respondents will comply with the provisions
relating to the divestiture of assets. The proposed Order further
requires respondents to provide the Commission with a report of
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compliance with the Order within thirty (30) days following the
date the Order becomes final and every thirty (30) days thereafter
until they have complied with the terms of the Order.

V. Opportunity for Public Comment

The proposed Order has been placed on the public record for
thirty days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty days, the Commission will again
review the proposed Order and the comments received and will
decide whether it should withdraw from the proposed Order or
make it final. By accepting the proposed Order subject to final
approval, the Commission anticipates that the competitive
problems alleged in the proposed complaint will be resolved. The
purpose of this analysis is to invite public comment on the
proposed Order, including the proposed divestiture, to aid the
Commission in its determination of whether to make the proposed
Order final. This analysis is not intended to constitute an official
interpretation of the proposed Order, nor is it intended to modify
the terms of the proposed Order in any way.
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IN THE MATTER OF

THE VALSPAR CORPORATION

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC.5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket C-3995; File No. 0010197
Complaint, January 26, 2001--Decision, January 26, 2001

This consent order addresses the acquisition by Respondent Valspar
Corporation -- a leading supplier of silver, tin and copper solutions (“mirror
solutions”) and mirror backing paint in the United States -- of Lilly Industries,
Inc., another leading supplier of those solutions and paint. The order, among
other things, requires Respondent Valspar to divest its mirror coatings business
-- which is comprised of silver, tin and copper solutions, mirror backing paint,
and any other coating researched, developed, manufactured or sold by Valspar
that is used in the production of a mirror -- to Spraylat Corporation. The order
also requires the respondent to provide incentives to accept employment from,
and remain employed by, the acquiring firm. In addition, the order prohibits
the respondent, for one year, from inducing key customers to terminate their
contracts with the acquiring firm, and prohibits employees of the respondent
involved with its mirror coatings business from disclosing any confidential
information to employees involved with the Lilly business.

Participants

For the Commission: Christina R. Perez, Tamara L. Bond, Ann
Malester, Joseph Eckhaus, Elizabeth A. Piotrowski, Morris E.
Morkre, Michael Vita and Daniel O Brien.

For the Respondent: Robert M. Huber, Bryan Cave LLP.

COMPLAINT

The Federal Trade Commission (“Commission”), having
reason to believe that Respondent, The Valspar Corporation.
(“Valspar™), a corporation subject to the jurisdiction of the
Commission, has agreed to acquire Lilly Industries, Inc. (“Lilly”),
a corporation subject to the jurisdiction of the Commission, in
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
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amended, 15.U.S.C. § 45, and it appearing to the Commission that
a proceeding in respect thereof would be in the public interest,
hereby issues its Complaint, stating its charges as follows:

I. DEFINITIONS

1. “Acquisition Agreement” means the Agreement and Plan of
Merger By and Among Lilly Industries, Inc., The Valspar
Corporation and VAL Acquisition Corp., dated June 23, 2000.

2. “Silver Solution” means any solution used to produce a
reflective surface on a mirror.

3. “Tin Solution” means any solution used to adhere a silver
solution to the surface of a piece of glass to make a mirror.

4. “Copper Solution” means any solution used to create a
protective barrier between the silver solution and the mirror
backing paint.

5. “Mirror Backing Paint” means any paint that is applied to the
back of a mirror to provide a hard shell coating.

6. “Respondent” means The Valspar Corporation.
II. THE PARTIES

7. Respondent Valspar, is a corporation organized, existing and
doing business under and by virtue of the laws of the state of
Delaware with its office and principal place of business located
at 1101 Third Street South, Minneapolis, Minnesota 55440.

8. Lilly Industries, Inc. is a corporation organized, existing, and
doing business under and by virtue of the laws of the state of
Indiana, with its principal executive offices located at 200 W.
103 Street, Indianapolis, Indiana.
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9. Pursuant to the Acquisition Agreement, Valspar will acquire

10.

11.

12.

100 percent of the outstanding voting securities of Lilly
Industries, Inc.

Respondent and Lilly are, and at all times relevant herein
have been, engaged in commerce, as “commerce” is defined
in Section 1 of the Clayton Act, as amended, 15 U.S.C. §
12, and are corporations whose businesses are in, or affect
commerce, as “commerce” is defined in Section 4 of the
Federal Trade Commission Act, as amended, 15 U.S.C. §
44,

III. THE ACQUISITION

On June 23, 2000, Respondent and Lilly entered into an
Agreement and Plan of Merger, under which Valspar is to
acquire 100 percent of the voting securities of Lilly in a
transaction valued at approximately $762 million
(“Acquisition”).

IV. THE RELEVANT MARKETS
For the purposes of this Complaint, the relevant lines of

commerce in which to analyze the effects of the Acquisition
are:

. the research, development, manufacture and sale of Silver

Solutions;

. the research, development, manufacture and sale of Tin

Solutions;

. the research, development, manufacture and sale of Copper

Solutions; and

. the research, development, manufacture and sale of Mirror

Backing Paints.
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For the purposes of this Complaint, the United States is the
relevant geographic area in which to analyze the effects of
the Acquisition in the relevant lines of commerce.

V. THE STRUCTURE OF THE MARKETS

The market for the research, development, manufacture and
sale of Silver Solutions in the United States is highly
concentrated. Valspar and Lilly account for over 90% of the
Silver Solution market in the United States.

The market for the research, development, manufacture and
sale of Tin Solutions in the United States is highly
concentrated. Valspar and Lilly account for over 90% of the
Tin Solution market in the United States.

The market for the research, development, manufacture and
sale of Copper Solutions in the United States is highly
concentrated. Valspar and Lilly account for over 90% of the
Copper Solution market in the United States.

The market for the research, development, manufacture and
sale of Mirror Backing Paint in the United States is highly
concentrated. Valspar and Lilly account for over 60% of the
Mirror Backing Paint market in the United States.

VI. BARRIERS TO ENTRY

Entry into the relevant markets set forth in paragraphs 12
and 13 would not occur in a timely manner to deter or
counteract the adverse competitive effects described in
paragraph 19 because of, among other things, the difficulty
in developing formulas, establishing a nationwide sales and
service network, and gaining brand name recognition and
customer acceptance in the markets. In addition, entry into
the relevant markets would be relatively costly in light of
the size of the markets and is not likely to occur because
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sales opportunities would likely be too small to justify the
costs and risks associated with new entry.

VII. EFFECTS OF THE ACQUISITION

The effects of the Acquisition, if consummated, may be
substantially to lessen competition and to tend to create a
monopoly in the relevant markets set forth above in
violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the FTC act, as amended, 15
U.S.C. § 45, in the following ways, among others:

a. by eliminating actual, direct and substantial competition
between Respondent and Lilly in the relevant markets;

b. by increasing the likelihood that the combined Valspar
and Lilly would increase prices of Silver Solutions, Tin
Solutions, Copper Solutions and Mirror Backing Paints
unilaterally; and

c. by reducing innovation in the relevant markets.
VIII. VIOLATIONS CHARGED

The Acquisition agreement described in Paragraph 11
constitutes a violation of Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45.

The Acquisition described in Paragraph 11, if
consummated, would constitute a violation of Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5
of the FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal

Trade Commission on this twenty-sixth day of January, 2001,
issues its Complaint against said Respondent.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by
Respondent The Valspar Corporation (“Valspar™) of Lilly
Industries, Inc. (“Lilly”), and Respondent having been furnished
thereafter with a copy of a draft of Complaint which the Bureau of
Competition presented to the Commission for its consideration
and which, if issued by the Commission, would charge
Respondent with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that Respondent
has violated the said Acts and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):
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1. Respondent Valspar is a corporation organized, existing and
doing business under and by virtue of the laws of the state
of Delaware with its office and principal place of business
located at 1101 Third Street South, Minneapolis, Minnesota
55415.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent and the
proceeding is in the public interest.

ORDER
I

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A.

“Valspar” means The Valspar Corporation, its directors,
officers, employees, agents and representatives, successors, and
assigns; its joint ventures, subsidiaries, divisions, groups and
affiliates controlled by The Valspar Corporation, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

. “Lilly” means Lilly Industries, Inc., a corporation organized,

existing and doing business under and by virtue of the laws of
the state of Indiana with its office and principal place of
business located at 200 W. 103 Street, Indianapolis, Indiana
42690.

. “Respondent” means Valspar.

. “Spraylat” means Spraylat Corporation, a corporation

organized, existing and doing business under and by virtue of
the laws of the state of New York with its office and principal
place of business located at 716 S. Columbus Ave., Mount
Vernon, New York 10550. Spraylat also includes all of the
joint ventures, subsidiaries, divisions, groups and affiliates
controlled by Spraylat Corporation.
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E. “Commission” means Federal Trade Commission.

F. “Acquirer” means Spraylat, or the entity approved by the
Commission to acquire the Assets To Be Divested pursuant to
Paragraph II. of this Order.

G. “Acquisition” means the proposed acquisition by Valspar of
Lilly pursuant to the Agreement and Plan of Merger By and
Among Lilly Industries, Inc., The Valspar Corporation and
VAL Acquisition Corp., dated June 23, 2000.

H. “Assets To Be Divested” means all of Valspar’s business,
assets, properties, and goodwill, tangible and intangible, as of
the date the Consent Agreement is signed by the Respondent,
relating to the research, development, manufacture, quality
assurance, customer support, marketing or sale of Mirror
Coatings, including, but not limited to, the following:

1. alease for the Greensboro Facility together with
appurtenances and improvements;

2. all fixtures, equipment, furniture, tools and other tangible
personal property, together with all licenses and permits
located at the Greensboro Facility;

3. all fixtures, equipment, furiture, tools and other tangible
personal property, together with all licenses and permits
relating to the research and development of any Mirror
Coating located at the High Point Facility;

4. trade names, trademarks, brand names, formulations,
contractual rights, Patents, trade secrets, technology, know-
how, inventions, specifications, designs, drawings,
processes, production information, manufacturing
information, testing and quality control data, research
materials, technical information, marketing and distribution
information, customer lists, vendor lists, catalogs, sales
promotion literature, advertising materials, information
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stored on management information systems (and
specifications sufficient for the Acquirer to use such
information) and all data, contractual rights, materials and
information regarding Regulatory Approvals relating to
Mirror Coatings;

. all rights, titles and interest in and to the contracts entered

into in the ordinary course of business with customers,
suppliers, sales representatives, distributors, agents,
personal property lessors and lessees, licensors, licensees,
consignors and consignees;

inventory and storage capacity;

. all rights under warranties and guarantees, express or

implied;
all books, records, and files; and

all items of prepaid expense.

“Cost” means direct cash cost of raw materials and labor.

“Divestiture Agreement” means the agreement(s) by and
between Respondent and the Acquirer and all exhibits thereof,
incorporated by reference into this Order and made a part
hereof as Confidential Appendix I, that has been approved by
the Commission.

. “Greensboro Facility” means the facility located at 3125

Spring Garden St., Greensboro, North Carolina

. “High Point Facility” means the facility located at 1647

English Road, High Point, North Carolina.

M.“Key Employees” means the employees listed in Confidential
Appendix II.
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N. “Mirror Coatings” means any silver solution, tin solution,
copper solution, reducer, mirror backing paint or any other
coating researched, developed, manufactured or sold by
Valspar that is used in the production of a mirror or an
ornament.

0. “Non-Public Acquirer Information” means any information not
in the public domain obtained by Respondent, directly or
indirectly, from the Acquirer relating to Mirror Coatings or any
information obtained by Respondent, directly or indirectly,
while providing assistance to the Acquirer as required by
Paragraph III. of this Order. Non-Public Acquirer Information
shall not include information already in the public domain or
information that subsequently falls within the public domain
through no violation of this Order by Respondent.

P. “Patents” means all patents and patent rights, patent
applications, patents of addition, re-examinations, reissues,
extensions, granted supplementary protection certificates,
substitutions, confirmations, registrations, revalidations,
revisions, additions and the like, of or to said patent and patent
rights and any and all continuations and continuations-in part
and divisionals relating to Mirror Coatings.

Q. “Regulatory Approvals” means approval by any governmental
entity or regulatory approvals held by Valspar for the research,
development, manufacture, quality control, marketing or sale
of Mirror Coatings as of the date of the Acquisition.

R. “Sole Source Customer” means any person or company that
has a contract, as of the date of the Acquisition, to purchase
100% of its Mirror Coatings from Respondent.

S. “Sole Source Customer Contract” means any agreement
between any Sole Source Customer and Respondent relating to
Mirror Coatings existing as of the date the Consent Agreement
is signed by the Respondent.
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T. “Third-Party Consents” means all consents, waivers and
approvals from any person, private or public, that are necessary
to effect the complete transfer to the Acquirer of the Assets To
Be Divested pursuant to this Order.

U. “Transitional Services” means any services or assistance
provided by Respondent to enable or facilitate the transfer of
the Assets To Be Divested to the Acquirer, including, but not
limited to, all services identified in the Transition Services
Agreement.

V. “Transition Services Agreement” means the Transition
Services Agreement entered into by and between Valspar and
Acquirer attached as Exhibit C to the Divestiture Agreement.

II.
IT IS FURTHER ORDERED that:

A. Respondent shall divest the Assets To Be Divested to Spraylat
pursuant to and in accordance with the Divestiture Agreement
(which agreement shall not vary from or contradict or be
construed to vary from or contradict the terms of this Order).
The divestiture shall be made no later than ten (10) days after
Respondent consummates the Acquisition. Provided, however,
that if Respondent has divested the Assets To Be Divested to
Spraylat prior to the date the Order becomes final, and if, at the
time the Commission determines to make the Order final, the
Commission notifies Respondent that Spraylat is not an
acceptable purchaser or that the manner of divestiture or the
proposed transaction is not acceptable, then Respondent shall
immediately rescind the transaction with Spraylat and shall
divest the Assets To Be Divested, absolutely and in good faith,
within six (6) months of the date the Order becomes final.
Respondent shall divest the Assets To Be Divested only to an
Acquirer that receives the prior approval of the Commission
and only in a manner that receives the prior approval of the
Commission.
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B. Respondent shall obtain all Third-Party Consents prior to the
closing of the divestiture pursuant to the Divestiture
Agreement required by Paragraph II.A. of this Order.

C. Respondent shall comply with all of the terms of the
Divestiture Agreement approved by the Commission pursuant
to which the Assets To Be Divested are divested to the
Acquirer (either Spraylat or the entity approved by the
Commission to acquire the Assets To Be Divested pursuant to
this Order). The Divestiture Agreement with the Acquirer
shall be deemed incorporated by reference into this Order and
any failure by Respondent to comply with the terms of the
Divestiture Agreement shall constitute a failure to comply with
this Order.

D. The purpose of the divestiture pursuant to this Order is to
ensure the continued use of the Assets To Be Divested in the
same businesses in which they were engaged at the time of the
announcement of the proposed Acquisition and to remedy the
lessening of competition resulting from the Acquisition as
alleged in the Commission’s Complaint.

I11.
IT IS FURTHER ORDERED that:

A. No later than ten (10) days prior to the divestiture, Respondent
shall provide the Acquirer with a complete list of all non-
clerical employees of Respondent who are engaged, or have
been engaged, in the research, development, manufacture,
quality assurance, customer support, marketing or sale of
Mirror Coatings at any time during the period from June 23,
2000, until the date of the divestiture. The list shall state each
individual’s name, position or positions held from June 23,
2000, until the date of the divestiture, address, telephone
number, and a description of the duties and work performed by
the individual in connection with Mirror Coatings. Respondent
shall provide the Acquirer the opportunity to enter into
employment contracts with such individuals, provided that



202 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Decision and Order

such contracts are contingent upon the Commission’s approval
of the divestiture.

B. Respondent shall provide the Acquirer with an opportunity
to inspect the personnel files and other documentation
relating to the individuals identified pursuant to Paragraph
III.A. of this Order to the extent permissible under
applicable laws, at the request of the Acquirer any time
after the execution of the Divestiture Agreement between
the Acquirer and Respondent.

C. Respondent shall not enforce any confidentiality or non-
compete restrictions relating to the Assets To Be Divested
that apply to any employee identified pursuant to
Paragraph II1.A. who accepts employment with the
Acquirer that would interfere with the Acquirer’s ability to
interview or hire such employee.

D. Respondent shall provide all employees identified
pursuant to Paragraph III.A. with reasonable financial
incentives to continue in their positions until the date the
divestiture is accomplished. Such incentives shall include
a continuation of all employee benefits offered by
Respondent until the date the divestiture of the Assets to
Be Divested is accomplished, including regularly
scheduled raises and bonuses, and a vesting of all pension
benefits (as permitted by law). In addition, Respondent
shall provide all Key Employees incentives to accept
employment with the Acquirer at the time of the
divestiture. Such incentives shall include a bonus for each
Key Employee, equal to 10% of the employee’s current
annual salary and commissions (including any annual
bonuses) as of the date this Order is accepted by the
Commission for public comment, who accepts an offer of
employment on or prior to the date the Order becomes
final from the Acquirer and remains employed by the
Acquirer for a period of three (3) years, payable by the
Acquirer three (3) years after the commencement of the
employee’s employment by the Acquirer.
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For a period of one (1) year following the date the
divestiture is accomplished, Respondent shall not, directly
or indirectly, solicit or otherwise attempt to induce any
employees to terminate their employment relationship
with the Acquirer; provided, however, it shall not be
deemed to be a violation of this provision if: (i)
Respondent advertises for employees in newspapers, trade
publications or other media not targeted specifically at the
employees, or (ii) Respondent hires employees who apply
for employment with Valspar, as long as such employees
were not solicited by Valspar in violation of this Paragraph
III.LE. During the one-year period following the
divestiture, Respondent shall not, directly or indirectly,
hire or enter into any arrangement for the services of any
employees employed by the Acquirer, unless the
individual’s employment has been terminated by the
Acquirer.

Respondent shall not transfer, without the consent of the
Acquirer, any of the individuals identified in Paragraph
III.A. of this Order to any other position until the
divestiture is accomplished.

For the period beginning on the date the Divestiture
Agreement is signed and ending one (1) year following
the divestiture (“Extended Restricted Period”), Respondent
shall not:

1. solicit, induce or attempt to induce any Sole Source
Customer to terminate or modify any Sole Source
Customer Contract or, in the case of any Sole
Source Customer Contract which by its terms
expires or terminates within one (1) year of the
date this order is signed by Respondent, solicit the
Sole Source Customer which is a party to such
Sole Source Customer Contract to not renew such
Sole Source Customer Contract; or
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2. solicit, induce, or attempt to induce any Sole
Source Customer to transfer to Respondent any
business that is subject to any Sole Source
Customer Contract during the term of such Sole
Source Customer Contract.

Nothing in this paragraph shall prevent Respondent from
responding to an unsolicited invitation to bid on a contract
from any Sole Source Customer during the Extended
Restricted Period.

Respondent shall, at the request of the Acquirer, at Cost to
the Acquirer, provide: (a) for a period not to exceed one
(1) year after the divestiture is accomplished, such
Transitional Services as are necessary to enable the
Acquirer to manufacture and distribute Mirror Coatings in
substantially the same manner and quality employed or
achieved by Respondent; and (b) for a period not to exceed
one (1) year after the divestiture is accomplished, such
assistance, personnel and training as are reasonably
necessary to enable the Acquirer to obtain any necessary
Regulatory Approvals to manufacture and sell Mirror
Coatings.

Respondent shall not provide, disclose or otherwise make
available to any of its employees not involved in providing
Transitional Services any Non-Public Acquirer
Information, nor shall Respondent use any Non-Public
Acquirer Information obtained or derived by Respondent
in its capacity as provider of Transitional Services
pursuant to Paragraph III.H. of this Order except for the
sole purpose of providing Transitional Services pursuant
to Paragraph IILH. of this Order. Respondent shall cause
each individual involved in providing Transitional
Services pursuant to Paragraph II1.H. of this Order and
having access to Non-Public Acquirer Information to sign
an agreement that the individual will maintain the
confidentiality of any Non-Public Acquirer Information as
required by the terms and conditions of this Paragraph.
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Such individuals shall not be involved in any way in the
management, sales, marketing, or financial operations of
the competing products of Respondent.

Pending divestiture of the Assets To Be Divested,
Respondent shall take such actions as are necessary to
maintain the viability, marketability and competitiveness
of the Assets To Be Divested, and to prevent the
destruction, removal, wasting, deterioration or impairment
of the Assets To Be Divested except for ordinary wear and
tear.

Iv.
IT IS FURTHER ORDERED that:

. If Respondent has not divested, absolutely and in good faith
and with the Commission’s prior approval, the Assets To Be
Divested within the time required by Paragraph II. of this
Order, the Commission may appoint a trustee to divest the
Assets To Be Divested in a manner that satisfies the
requirements of Paragraphs II. and III. of this Order.

. In the event that the Commission or the Attorney General
brings an action pursuant to Section 5(1) of the Federal Trade
Commission Act, 15 U.S.C. § 45(1), or any other statute
enforced by the Commission, Respondent shall consent to the
appointment of a trustee in such action. Neither the
appointment of a trustee nor a decision not to appoint a trustee
under this Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any other
relief available to it, including a court-appointed trustee,
pursuant to Section 5(1) of the Federal Trade Commission Act,
or any other statute enforced by the Commission, for any
failure by the Respondent to comply with this Order.
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C. If a trustee is appointed by the Commission or a court pursuant
to Paragraph IV.A. of this Order, Respondent shall consent to
the following terms and conditions regarding the trustee’s
powers, duties, authority, and responsibilities:

1. The Commission shall select the trustee, subject to the
consent of Respondent, which consent shall not be
unreasonably withheld. The trustee shall be a person with
experience and expertise in acquisitions and divestitures. If
Respondent has not opposed, in writing, including the
reasons for opposing, the selection of any proposed trustee
within ten (10) days after receipt of notice by the staff of the
Commission to Respondent of the identity of any proposed
trustee, Respondent shall be deemed to have consented to
the selection of the proposed trustee.

2. Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authority to divest the
Assets To Be Divested.

3. Within ten (10) days after appointment of the trustee,
Respondent shall execute a trust agreement that, subject to
the prior approval of the Commission and, in the case of a
court-appointed trustee, of the court, transfers to the trustee
all rights and powers necessary to permit the trustee to
effect the divestiture required by this Order.

4. The trustee shall have twelve (12) months from the date the
Commission approves the trust agreement described in
Paragraph IV.C.3. to accomplish the divestiture, which shall
be subject to the prior approval of the Commission. If,
however, at the end of the twelve-month period, the trustee
has submitted a plan of divestiture or believes that
divestiture can be achieved within a reasonable time, the
divestiture period may be extended by the Commission, or,
in the case of a court-appointed trustee, by the court;
provided, however, the Commission may extend the period
for no more than two (2) additional periods.
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5. The trustee shall have full and complete access to the
personnel, books, records, and facilities related to the Assets
To Be Divested or to any other relevant information as the
trustee may request. Respondent shall develop such
financial or other information as such trustee may request
and shall cooperate with the trustee. Respondent shall take
no action to interfere with or impede the trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondent shall extend the time for
divestiture under this Paragraph in an amount equal to the
delay, as determined by the Commission or, for a
court-appointed trustee, by the court.

6. The trustee shall use his or her best efforts to negotiate the
most favorable price and terms available in each contract
that is submitted to the Commission, subject to
Respondent’s absolute and unconditional obligation to
divest expeditiously at no minimum price. The divestiture
shall be made in a manner that receives the prior approval of
the Commission and to an Acquirer that receives the prior
approval of the Commission; provided, however, if the
trustee receives bona fide offers for the Assets To Be
Divested from more than one acquiring entity, and if the
Commission determines to approve more than one such
acquiring entity, the trustee shall divest such assets to the
acquiring entity or entities selected by Respondent from
among those approved by the Commission; provided
further, however, that Respondent shall select such entity
within five (5) days of receiving notification of the
Commission’s approval.

7. The trustee shall serve, without bond or other security, at the
cost and expense of Respondent, on such reasonable and
customary terms and conditions as the Commission or a
court may set. The trustee shall have the authority to
employ, at the cost and expense of Respondent, such
consultants, accountants, attorneys, investment bankers,
business brokers, appraisers, and other representatives and
assistants as are necessary to carry out the trustee’s duties
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and responsibilities. The trustee shall account for all monies
derived from the divestiture and all expenses incurred.
After approval by the Commission and, in the case of a
court-appointed trustee, by the court, of the account of the
trustee, including fees for his or her services, all remaining
monies shall be paid at the direction of Respondent, and the
trustee’s power shall be terminated. The trustee’s
compensation shall be based at least in significant part on a
commission arrangement contingent on the trustee’s
divesting the Assets To Be Divested.

Respondent shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the trustee’s duties, including all reasonable
fees of counsel and other expenses incurred in connection
with the preparation for or defense of any claims, whether or
not resulting in any liability, except to the extent that such
liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or
bad faith by the trustee.

If the trustee ceases to act or fails to act diligently, a
substitute trustee shall be appointed in the same manner as
provided in Paragraph IV.A. of this Order.

10. The Commission or, in the case of a court-appointed

11.

trustee, the court, may on its own initiative or at the
request of the trustee issue such additional orders or
directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

In the event that the trustee determines that he or she is
unable to divest the Assets To Be Divested, in a manner
consistent with the Commission’s purpose as described in
Paragraph I1.D., the trustee may divest additional ancillary
assets and businesses of Respondent and effect such
arrangements as are necessary to satisfy the requirements
of this Order.
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12. The trustee shall have no obligation or authority to operate
or maintain the Assets To Be Divested.

13. The trustee shall report in writing to Respondent and the
Commission every sixty (60) days concerning the trustee’s
efforts to accomplish the divestiture required by this
Order.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order becomes final and every sixty (60) days
thereafter until Respondent has fully complied with the provisions
of Paragraphs II. through IV. of this Order, Respondent shall
submit to the Commission a verified written report setting forth in
detail the manner and form in which it intends to comply, is
complying, and has complied with Paragraphs II. through IV. of
this Order. Respondent shall include in its compliance reports,
among other things that are required from time to time, a full
description of the efforts being made to comply with Paragraphs
II. through IV. of the Order, including a description of all
substantive contacts or negotiations relating to the divestiture and
the approvals and consents. Respondent shall include in its
compliance reports copies, other than of privileged materials, of
all written communications to and from such parties, all internal
memoranda, and all reports and recommendations concerning the
divestitures and approvals. The final compliance report required
by this Paragraph V. shall include a statement that the divestiture
has been accomplished in the manner approved by the
Commission and shall include the date the divestiture was
accomplished.

VI

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondent, such as dissolution,
assignment, sale resulting in the emergence of a successor
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corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of this Order.

VIIL.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondent, Respondent shall permit any
duly authorized representative of the Commission:

A. Access, during office hours and in the presence of counsel, to
all facilities and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and other records and
documents in the possession or under the control of
Respondent relating to compliance with this Order; and

B. Upon five (5) days’ notice to Respondent and without restraint
or interference from it, to interview officers, directors, or
employees of Respondent, who may have counsel present,
regarding any such matters.

By the Commission.
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CONFIDENTIAL APPENDIX 1

[Redacted From Public Record Version]
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CONFIDENTIAL APPENDIX I1

[Redacted From Public Record Version]
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Analysis of Agreement Containing Consent Order to Aid
Public Comment
Issued when the Commission tentatively approved a proposed consent order on December 15, 2001

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent Order
(“Consent Agreement’) from Valspar Corporation (“Valspar”),
which is designed to remedy the anticompetitive effects resulting
from Valspar’s acquisition of Lilly Industries, Inc. (“Lilly”).
Under the terms of the agreement, within ten days of the date the
Consent Agreement is placed on the public record, Valspar will be
required to divest its mirror coatings business, which is comprised
of silver, tin and copper solutions, mirror backing paint, and any
other coating researched, developed, manufactured or sold by
Valspar that is used in the production of a mirror, to Spraylat
Corporation. Should Valspar fail to do so, the Commission may
appoint a trustee to divest the mirror coatings business.

The proposed Consent Agreement has been placed on the
public record for thirty (30) days for reception of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the proposed Consent Agreement
and the comments received, and will decide whether it should
withdraw from the proposed Consent Agreement or make final the
Decision & Order.

Pursuant to an Asset Purchase Agreement dated June 23, 2000,
Valspar has agreed to acquire Lilly for approximately $762
million. The Commission's Complaint alleges that the acquisition,
if consummated, would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, in the markets for
silver solutions, tin solutions, copper solutions and mirror backing
paint.

Valspar and Lilly are the two leading suppliers of silver, tin
and copper solutions (“mirror solutions”) in the United States and
two of three suppliers of mirror backing paint in the United States.
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Five basic inputs are needed to make a mirror: glass, a tin
solution, a silver solution, a copper solution, and mirror backing
paint. Most mirrors are made by placing clean pieces of glass flat
on a conveyor belt, which moves the glass through the various
stations where the solutions and paint are applied to the back of
each piece of glass. The first layer applied to the glass is a tin
solution, which is an adhesion promoter so that the silver will
bond to the glass. After the tin solution, a silver solution is
applied, which creates a metal film on the glass surface, giving the
mirror its reflective surface. The third step is to apply a copper
solution, which helps keep the silver from oxidizing and creates a
surface to which the mirror backing paint will adhere. Finally, the
mirror backing paint is applied. This adds a hard coating that
protects the solutions from becoming scratched or damaged and
further protects the silver solution from corrosion.

Both Lilly and Valspar produce all of the components, other
than glass, necessary to make a mirror. The United States mirror
solutions and mirror backing paint markets are highly
concentrated, and the proposed acquisition would produce a firm
controlling over 90% of the mirror solutions markets and over
60% of the mirror backing paint market. Both companies have
frequently competed against each other for customers. By
eliminating competition between the two most significant
competitors in these highly concentrated markets, the proposed
acquisition would allow the combined firm to exercise market
power unilaterally, thereby increasing the likelihood that
purchasers of mirror solutions as well as mirror backing paint
would be forced to pay higher prices and that innovation and
service levels in these markets would decrease.

Significant impediments to new entry exist in the mirror
solutions and mirror backing paint markets. A new entrant into
any of these markets would need to undertake the difficult,
expensive and time-consuming process of developing a
competitive product, establishing reliable U.S. distribution and
technical support, and developing a reputation among mirror
manufacturers for consistently producing a high-quality product.
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Because of the difficulty of accomplishing these tasks, new entry
into either the mirror solutions markets or the mirror backing paint
market could not be accomplished in a timely manner.
Additionally, new entry into any one of these markets is made
more unlikely because of the limited sales opportunities available
to new entrants.

The Consent Agreement effectively remedies the acquisition’s
anticompetitive effects in the United States mirror solutions and
mirror backing paint markets by requiring Valspar to divest its
mirror coatings business. Pursuant to the Consent Agreement,
Valspar is required to divest its mirror coatings business to
Spraylat Corporation within ten days of the date the Commission
places the Order on the public record. Should Valspar fail to do
so, the Commission may appoint a trustee to divest the business.

The Commission's goal in evaluating possible purchasers of
divested assets is to maintain the competitive environment that
existed prior to the acquisition. A proposed buyer of divested
assets must not itself present competitive problems. The
Commission is satisfied that Spraylat is a well-qualified acquirer
of the divested assets. Based in Mount Vernon, New York,
Spraylat is a family owned company that manufactures and sells
specialty paints and coatings for industrial uses. Spraylat
possesses the necessary industry expertise to replace the
competition that existed prior to the proposed acquisition.
Furthermore, Spraylat poses no separate competitive issues as the
acquirer of the divested assets.

The Consent Agreement includes a number of provisions that
are designed to ensure that the transfer of Valspar’s mirror
coatings business to the acquirer is successful. The Consent
Agreement requires Valspar to provide incentives to certain key
employees to accept employment, and remain employed, by the
acquirer. Valspar is also prohibited from inducing key customers
from terminating their contracts with the acquirer for a period of
one year. Finally, Valspar employees involved with its mirror
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coatings business are prohibited from disclosing any confidential
information to employees involved with the Lilly business.

In order to ensure that the Commission remains informed about
the status of the Valspar mirror coatings business pending
divestiture, and about efforts being made to accomplish the
divestiture, the Consent Agreement requires Valspar to report to
the Commission within 30 days, and every thirty days thereafter
until the divestiture is accomplished. In addition, Valspar is
required to report to the Commission every 60 days regarding its
obligations to provide transitional services and facilities management.

The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the Consent Agreement or to modify in
any way its terms.
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IN THE MATTER OF

EXXON CORPORATION AND MOBIL CORPORATION

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC.5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3907; File No. 9910077
Complaint, November 30, 1999--Decision, January 26, 2001

This consent order addresses the merger of Respondent Exxon Corp. -- one of
the world’s largest integrated oil companies, whose businesses operate
petroleum refineries, own or lease gasoline stations nationally; and sell gasoline
to distributors or dealers that operate another 6,475 retail outlets throughout the
United States -- and Respondent Mobil Corp., another of the world’s largest
integrated oil companies, whose businesses operate petroleum refineries; and
retail outlets that sell Mobil-branded gasoline throughout the United States.

The order, among other things, requires the respondents to divest or otherwise
surrender control of: (1) all of Mobil’s gasoline marketing in the Mid-Atlantic
(New Jersey, Pennsylvania, Delaware, Maryland, Virginia, and the District of
Columbia), and all of Exxon’s gasoline marketing in the Northeast (Maine,
New Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut, and New
York); (2) Mobil’s gasoline marketing in the Austin, Bryan/College Station,
Dallas, Houston and San Antonio, Texas, metropolitan areas; (3) Exxon’s
option to repurchase retail gasoline stores from Tosco Corp. in Arizona; (4)
Exxon’s refinery located in Benicia, California (“Exxon Benicia Refinery”),
and all of Exxon’s gasoline marketing in California; (5) the terminal operations
of Mobil in Boston and in the Washington, D.C. area, and the ability to exclude
a terminal competitor from using Mobil’s wharf in Norfolk; (6) either Mobil’s
interest in the Colonial pipeline or Exxon’s interest in the Plantation pipeline;
(7) Mobil’s interest in the Trans Alaska Pipeline System; (8) the terminal and
retail operations of Exxon on Guam; (9) a quantity of paraffinic lubricant base
oil equivalent to the amount of paraffinic lubricant base oil refined in North
America that is controlled by Mobil; and (10) Exxon’s jet turbine oil business.
An accompanying Order to Hold Separate and Maintain Assets requires the
respondents to maintain all the assets to be divested as separate, competitively
viable businesses, in a manner that will preserve their viability, competitiveness
and marketability pending their divestiture.

Participants

For the Commission: Dennis F. Johnson, Renee S. Henning,
Peter Richman, Philip Eisenstat, Constance M. Salemi, Marc
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Schneider, Thomas Dahdouh, Gwendolyn Fanger, Marc Jarsulic,
Crystal Jones, Anthony Joseph, Jonathan Kanter, Stewart Lawler,
Frank Lipson, Thomas Respess, Stephen Riddell, W. Stephen
Sockwell, Norris Washington, John Weber, Barbara Shapiro,
Nathan J. Muyskens, Jennifer Duckenfield, Mary Rose Emig,
William R. Vigdor, Richard Liebeskind, Phillip L. Broyles, Naomi
Licker, Rendell A. Davis, Jr., Elizabeth Piotrowski, Daniel P.
Ducore, Leslie Farber, Gregory S. Vistnes, and Jeremy 1. Bulow.

For the Respondent: Charles F. Rule, Deborah Garza, and
David Meyer, Covington & Burling, and Janet McDavid and
Edward Duckers, Hogan & Hartson.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said acts, the Federal Trade Commission (“Commission”),
having reason to believe that respondent Exxon Corporation
(“Exxon”), a corporation, and respondent Mobil Corporation
(“Mobil”), a corporation, both subject to the jurisdiction of the
Commission, have entered into an agreement and plan of merger,
in violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45, and that a proceeding in respect
thereof would be in the public interest, hereby issues its
complaint, stating its charges as follows:

Exxon Corporation

1. Respondent Exxon is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
New Jersey, with its principal place of business at 5959 Las
Colinas Boulevard, Irving, Texas 75039.

2. Respondent Exxon is, and at all times relevant herein has been,
engaged in the business of refining, transporting, distributing,
and marketing crude oil and refined petroleum products,
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including gasoline, jet fuel, other light petroleum products,
paraffinic base oil, and jet turbine oil, in the United States.

. Respondent Exxon is, and at all times relevant herein has been,
engaged in commerce as“commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12, and is a
corporation whose business is in or affecting commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.

Mobil Corporation

. Respondent Mobil is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware, with its principal place of business at 3225 Gallows
Road, Fairfax, Virginia 22037.

. Respondent Mobil is, and at all times relevant herein has been,
engaged in the business of refining, transporting, distributing,
and marketing crude oil and refined petroleum products,
including gasoline, jet fuel, other light petroleum products,
paraffinic base oil, and jet turbine oil, in the United States.

. Respondent Mobil is, and at all times relevant herein has been,
engaged in commerce as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12, and is a
corporation whose business is in or affecting commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.

The Proposed Merger

. Pursuant to an Agreement and Plan of Merger dated December
1, 1998, Exxon and Mobil agreed to a merger between Mobil
and a wholly owned subsidiary of Exxon. As a result of this
agreement, Exxon will acquire 100 percent of the issued and
outstanding voting securities of Mobil, and will merge the two
companies into a new corporation to be known as Exxon Mobil
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Corporation. Based on the value of the securities at the time of
the agreement, the transaction is valued at approximately $80
billion.

Trade and Commerce

Relevant lines of commerce (i.e., product markets) in which to
analyze the effects of the proposed merger are:

a. the marketing of motor gasoline;

b. the refining and marketing of gasoline that meets the
specifications of the California Air Resources Board
(“CARB?” gasoline);

c. the bidding for and refining of jet fuel for the U.S. Navy;

d. the terminaling of gasoline and other light petroleum
products;

e. the pipeline transportation of light petroleum products;
f. the pipeline transportation of crude oil;
g. the refining and marketing of paraffinic base oil; and

h. the production and sale of jet turbine oil.

. Motor gasoline is a fuel used in automobiles and other

vehicles. It is manufactured from crude oil at refineries in the
United States and throughout the world. There is no substitute
for motor gasoline as a fuel for automobiles and other vehicles
that are designed to use motor gasoline.

CARB gasoline is a special low-pollution formulation of
motor gasoline mandated by the California Air Resources
Board pursuant to California state law. No other formulation
of motor gasoline may be sold for use in California. There is
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no substitute for CARB gasoline as a fuel for automobiles
and other vehicles that use gasoline in California.

Navy jet fuel (sometimes referred to as “JP-57) is a
specialized fuel used by the U.S. Navy for its jet airplanes.
Navy jet fuel requires more stringent specifications than
other types of jet fuel because of the dangers associated with
storing fuel, and aircraft that contain fuel, aboard ships.
There is no substitute for Navy jet fuel for use in U.S. Navy
jet airplanes.

Terminals are specialized facilities with large storage tanks
used for the receipt and local distribution by tank truck of
large quantities of gasoline and other light petroleum
products. There are no substitutes for terminals for the
storage and local distribution of gasoline and other light
petroleum products.

Refined product pipelines are specialized pipelines for the
transportation of refined light petroleum products, including
gasoline, diesel fuel, jet fuel, and home heating oil.

Colonial Pipeline Co. (“Colonial”’) and Plantation Pipe Line
Co. (“Plantation”) own and operate the pipelines that are the
most economical means of supplying light petroleum
products to the inland portions of the States of Mississippi,
Alabama, Georgia, South Carolina, North Carolina, Virginia
and Tennessee (i.e., the portions of those states more than
50 miles from ports such as Savannah, Charleston,
Wilmington and Norfolk) (hereinafter the “inland
Southeast”). Exxon owns approximately 49 percent of
Plantation, and has equal control of the board of directors of
Plantation with Plantation’s other owner. Mobil owns
approximately 11 percent of Colonial, and designates a
member of Colonial’s board of directors. There are no
substitutes for Colonial and Plantation for the transportation
of light petroleum products to the inland Southeast.
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Crude oil pipelines are specialized pipelines for the
transportation of crude oil from production fields to
refineries or locations where the crude oil can be transported
to refineries by other means. The Trans-Alaska Pipeline
System (“TAPS”) is an 800-mile pipeline used to transport
crude oil from the Alaskan North Slope to port facilities at
Valdez, Alaska, from which the crude oil can be transported
to refineries on the West Coast of the United States. TAPS
i1s owned primarily by seven major refiners. Exxon owns
approximately 20% of TAPS, and Mobil owns
approximately 3%. The only way that crude oil can be
transported from the Alaskan North Slope to port facilities
at Valdez is through TAPS.

Paraffinic base oil is a refined petroleum product that is
used as the principal component, or “base stock,” of most
finished lubricant products, including passenger car motor
oil, heavy duty engine oil, and automatic transmission fluid.
There is no economic substitute for paraffinic base oil as the
base stock for those products.

Jet turbine oil is a specialized ester-based lubricant used to
lubricate jet aircraft engines. There are no substitutes for jet
turbine oil in lubricating jet aircraft engines.

Relevant sections of the country (i.e., geographic markets)
in which to analyze the proposed merger are the following:

. The northeastern United States, consisting of the District of

Columbia and the States of Connecticut, Delaware, Maine,
Maryland, Massachusetts, New Hampshire, New Jersey,
New York, Pennsylvania, Rhode Island, Vermont, and
Virginia, and smaller areas contained therein, including but
not limited to the following metropolitan areas: Hartford,
New Haven-Bridgeport-Stamford-Waterbury-Danbury, and
New London-Norwich, CT; Dover and Wilmington-
Newark, DE; Washington, DC; Bangor, Lewiston-Auburn,
and Portland, ME; Baltimore, MD; Barnstable-Yarmouth
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and Boston-Worcester-Lawrence-Lowell-Brockton, MA;
Atlantic-Cape May, Bergen-Passaic, Jersey City,
Middlesex-Somerset-Hunterdon, Monmouth-Ocean,
Newark, Trenton, and Vineland-Millville-Bridgeton, NJ;
Albany-Schenectady-Troy, Duchess, Nassau-Suffolk, New
York, and Newburgh, NY; Allentown-Bethlehem-Easton,
Altoona, Harrisburg-Lebanon-Carlisle, Johnstown,
Lancaster, Philadelphia, Reading, Scranton-Wilkes Barre-
Hazelton, State College, and York, PA; Providence-
Warwick-Pawtucket, RI; Norfolk-Virginia Beach-Newport
News and Richmond-Petersburg, VA; Burlington, VT; and
smaller areas contained therein, where the merger would
reduce competition in the marketing of motor gasoline, as
alleged below;

. The following metropolitan areas in the State of Texas:
Austin, Bryan/College Station, Dallas, Houston, and San
Antonio, and smaller areas contained therein, where the
merger would reduce competition in the marketing of motor
gasoline, as alleged below;

. The State of Arizona and smaller arecas contained therein,
where the merger would reduce competition in the
marketing of motor gasoline, as alleged below;

. The State of California and smaller areas contained therein,
where the merger would reduce competition in the refining
and marketing of CARB gasoline, as alleged below;

. The West Coast of the United States, where the merger
would reduce competition in the bidding for and refining of
jet fuel for the U.S. Navy, as alleged below;

. The metropolitan areas of Boston, MA, Washington, DC,
and Norfolk, VA, where the merger would reduce
competition in the terminaling of gasoline and other light
petroleum products, as alleged below;



224

18.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Complaint

. The inland Southeast and smaller areas contained therein,

where the merger would reduce competition in the
transportation of refined light petroleum products, as alleged
below;

. Locations at which crude oil from the Alaskan North Slope

is refined, including the States of Alaska, California, and
Washington, where the merger would reduce competition in
the transportation of crude oil produced on the Alaskan
North Slope to port facilities at Valdez and intermediate
points, as alleged below;

1. The Territory of Guam, where the merger would reduce

competition in the importation, terminaling and marketing
of motor gasoline and other light petroleum products, as
alleged below;

j. The United States and Canada, and smaller areas contained

therein, where the merger would reduce competition in the
refining and marketing of paraffinic base oil, as alleged
below;

. The world, where the merger would reduce competition in

the manufacture and sale of jet turbine oil, as alleged below.
Market Structure

The marketing of motor gasoline in the northeastern United
States, including the District of Columbia and the States of
Connecticut, Delaware, Maine, Maryland, Massachusetts,
New Hampshire, New Jersey, New York, Pennsylvania,
Rhode Island, Vermont, and Virginia, and smaller areas
contained therein, including but not limited to the
metropolitan areas of Hartford, New Haven-Bridgeport-
Stamford-Waterbury-Danbury, and New London-Norwich,
CT; Dover and Wilmington-Newark, DE; Washington, DC;
Bangor, Lewiston-Auburn, and Portland, ME; Baltimore,
MD; Barnstable-Yarmouth and Boston-Worcester-
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Lawrence-Lowell-Brockton, MA; Atlantic-Cape May,
Bergen-Passaic, Jersey City, Middlesex-Somerset-
Hunterdon, Monmouth-Ocean, Newark, Trenton, and
Vineland-Millville-Bridgeton, NJ; Albany-Schenectady-
Troy, Duchess, Nassau-Suffolk, New York, and Newburgh,
NY; Allentown-Bethlehem-Easton, Altoona, Harrisburg-
Lebanon-Carlisle, Johnstown, Lancaster, Philadelphia,
Reading, Scranton-Wilkes Barre-Hazelton, State College,
and York, PA; Providence-Warwick-Pawtucket, RI;
Norfolk-Virginia Beach-Newport News and Richmond-
Petersburg, VA; Burlington, VT, would be either
moderately or highly concentrated as a result of the merger.
The proposed merger would significantly increase
concentration in each of these markets.

The marketing of motor gasoline in the metropolitan areas
of Austin, Bryan/College Station, Dallas, Houston, and San
Antonio, TX, and smaller areas contained therein, would be
either moderately or highly concentrated as a result of the
merger. The proposed merger would significantly increase
concentration in each of these markets.

The refining and marketing of CARB gasoline for sale in
the State of California, and smaller areas contained therein,
would be moderately concentrated as a result of the merger.
The proposed merger would significantly increase
concentration in each of these markets.

The marketing of motor gasoline in the State of Arizona and
smaller areas contained therein would be moderately
concentrated as a result of the merger. Exxon has
contractual rights to reacquire stations owned by a
competitor. The proposed merger would provide the merged
firm with an incentive to reduce the ability of that
competitor to compete.

The bidding for and refining of jet fuel for the U.S. Navy on
the West Coast of the United States is highly concentrated.
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The proposed merger would significantly increase
concentration in this market.

The terminaling of gasoline and other light petroleum
products is highly concentrated in the metropolitan areas of
Boston, MA and Washington, DC. The proposed merger
would significantly increase concentration in both of these
markets.

The terminaling of gasoline and other light petroleum
products is highly concentrated in the Norfolk, VA
metropolitan area. Mobil controls a wharf that is the only
means by which a competing terminal can receive gasoline
and other light petroleum products from marine vessels. The
proposed merger would provide the merged firm with an
incentive and ability to restrict the competitive viability of
that competitor.

The market for the transportation of refined light petroleum
products to the inland Southeast is highly concentrated. The
proposed merger would significantly increase the risk of
coordinated behavior between Colonial and Plantation.

The market for transporting crude oil produced on the
Alaskan North Slope through TAPS to Valdez and
intermediate points is highly concentrated. The proposed
merger would significantly increase concentration in this
market.

The importation, terminaling and marketing of gasoline and
other light petroleum products in the Territory of Guam is
highly concentrated. The proposed merger would
significantly increase concentration in this market.

The refining and marketing of paraffinic base oil in the
United States and Canada would be moderately
concentrated as result of the merger. Exxon is the leading
firm in this market. The proposed merger would
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significantly increase concentration in this market and
enhance Exxon’s position as the leading firm.

The worldwide production and sale of jet turbine oil is
highly concentrated. The proposed merger would
significantly increase concentration in this market and leave
Exxon as the dominant firm.

Entry Conditions

Entry into the relevant markets in the relevant sections of
the country is difficult and would not be timely, likely or
sufficient to prevent the anticompetitive effects that are
likely to result from the proposed merger.

First Violation Charged

Exxon and Mobil are actual and potential competitors in the
marketing of motor gasoline in the northeastern United
States, consisting of the District of Columbia and the States
of Connecticut, Delaware, Maine, Maryland, Massachusetts,
New Hampshire, New Jersey, New York, Pennsylvania,
Rhode Island, Vermont, and Virginia, and smaller areas
contained therein, including but not limited to the
metropolitan areas of Hartford, New Haven-Bridgeport-
Stamford-Waterbury-Danbury, and New London-Norwich,
CT; Dover and Wilmington-Newark, DE; Washington, DC;
Bangor, Lewiston-Auburn, and Portland, ME; Baltimore,
MD; Barnstable-Yarmouth and Boston-Worcester-
Lawrence-Lowell-Brockton, MA; Atlantic-Cape May,
Bergen-Passaic, Jersey City, Middlesex-Somerset-
Hunterdon, Monmouth-Ocean, Newark, Trenton, and
Vineland-Millville-Bridgeton, NJ; Albany-Schenectady-
Troy, Duchess, Nassau-Suffolk, New York, and Newburgh,
NY; Allentown-Bethlehem-Easton, Altoona, Harrisburg-
Lebanon-Carlisle, Johnstown, Lancaster, Philadelphia,
Reading, Scranton-Wilkes Barre-Hazelton, State College,
and York, PA; Providence-Warwick-Pawtucket, RI;
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Norfolk-Virginia Beach-Newport News and Richmond-
Petersburg, VA; and Burlington, VT.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the marketing of
motor gasoline in the northeastern United States, and in
smaller markets contained therein, in violation of Section 7
of the Clayton Act, as amended, 15 U.S.C. § 18, and Section
5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45, in the following ways, among others:

a. by eliminating direct competition in the marketing of motor

gasoline between Exxon and Mobil;

b. by increasing the likelihood that the combination of Exxon

and Mobil will unilaterally exercise market power; and

c. by increasing the likelihood of, or facilitating, collusion or

coordinated interaction between the combination of Exxon
and Mobil and their competitors in the northeastern United
States;

each of which increases the likelihood that the price of motor
gasoline will increase in the northeastern United States and
smaller areas contained therein.

Second Violation Charged

Exxon and Mobil are actual and potential competitors in the
marketing of motor gasoline in the following metropolitan
areas in the State of Texas: Austin, Bryan/College Station,
Dallas, Houston, and San Antonio, and smaller areas
contained therein.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the marketing of
motor gasoline in the relevant metropolitan areas in the
State of Texas, and smaller areas contained therein, in
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violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. by eliminating direct competition in the marketing of motor
gasoline between Exxon and Mobil;

b. by increasing the likelihood that the combination of Exxon
and Mobil will unilaterally exercise market power; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their competitors in the relevant metropolitan
areas i Texas;

each of which increases the likelihood that the price of motor
gasoline will increase in the relevant metropolitan areas in
Texas.

Third Violation Charged

Exxon and Mobil are potential competitors in the marketing
of motor gasoline in the State of Arizona. Exxon sells motor
gasoline in Arizona through a distributor to which Exxon
sold its owned retail gasoline stores, and does not retain any
significant control over that distributor’s price or output.
Pursuant to that sale, Exxon has a contractual right to
reacquire those stores in the event the distributor re-brands
the stores to any name other than Exxon. The merger would
provide the merged company with the ability and incentive
to reduce competition in the State of Arizona by exercising
or threatening to exercise this right.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the marketing of
motor gasoline in the State of Arizona and smaller areas
contained therein, in violation of Section 7 of the Clayton
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Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. §
45, in the following ways, among others:

a. by eliminating potential competition in the marketing of
motor gasoline between Exxon and Mobil; and

b. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their competitors in Arizona;

each of which increases the likelihood that the price of motor
gasoline will increase in the State of Arizona.

Fourth Violation Charged

Exxon and Mobil are actual and potential competitors in the
refining and marketing of CARB gasoline in the State of
California, and smaller areas contained therein.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the refining and
marketing of CARB gasoline in the State of California, and
smaller areas contained therein, in violation of Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5
of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45, in the following ways, among others:

a. by eliminating direct competition in the refining and
marketing of CARB gasoline between Exxon and Mobil;

b. by increasing the likelihood that the combination of Exxon
and Mobil will unilaterally exercise market power;

c. by increasing the degree of vertical integration between the
refining and marketing of CARB gasoline; and
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d. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their competitors in California;

each of which increases the likelihood that the price of CARB
gasoline will increase.

Fifth Violation Charged

Exxon and Mobil are potential competitors in the bidding
for and refining of jet fuel for the U.S. Navy on the West
Coast.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the refining of jet fuel
for the U.S. Navy on the West Coast in violation of Section
7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, in the following ways, among
others:

a. by eliminating direct competition in the refining of jet fuel
for the U.S. Navy between Exxon and Mobil;

b. by increasing the likelihood that the combination of Exxon
and Mobil will unilaterally exercise market power; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their competitors in the bidding for and
refining of jet fuel for the U.S. Navy on the West Coast;

each of which increases the likelihood that the price of jet fuel
for the U.S. Navy will increase.
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Sixth Violation Charged

Exxon and Mobil are actual and potential competitors in the
terminaling of gasoline and other light petroleum products
in the Boston, MA and Washington, DC metropolitan areas.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the terminaling of
gasoline and other light petroleum products in the Boston,
MA and Washington, DC metropolitan areas in violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,
and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, in the following ways, among
others:

a. by eliminating direct competition in the terminaling of

gasoline and other light petroleum products between Exxon
and Mobil;

b. by increasing the likelihood that the combination of Exxon

and Mobil will unilaterally exercise market power; and

c. by increasing the likelihood of, or facilitating, collusion or

coordinated interaction between the combination of Exxon
and Mobil and their competitors in the terminaling of
gasoline and other light petroleum products in the Boston,
MA and Washington, DC metropolitan areas;

each of which increases the likelihood that the price for
terminaling of gasoline and other light petroleum products will
increase in the Boston, MA and Washington, DC metropolitan
areas.

Seventh Violation Charged

Exxon and Mobil are potential competitors in the
terminaling of gasoline in the Norfolk, VA metropolitan
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area. Mobil controls a wharf that is the only means by which
a competing terminal can receive gasoline by marine vessel.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the terminaling of
gasoline in the Norfolk, VA metropolitan area in violation
of Section 7 of the Clayton Act, as amended, 15 U.S.C. §
18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, in the following ways, among
others:

a. by increasing the likelihood that the combined Exxon and
Mobil will deny access to the Mobil wharf to their
competitor, thereby raising the cost to that competitor of
receiving gasoline;

b. by increasing the likelihood that the combination of Exxon
and Mobil will unilaterally exercise market power; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their competitors in the terminaling of
gasoline in the Norfolk, VA metropolitan area;

each of which increases the likelihood that the price for
terminaling of gasoline will increase in the Norfolk, VA
metropolitan area.

Eighth Violation Charged

Exxon and Mobil, through their ownership of and board
representation on, Colonial and Plantation, are actual and
potential competitors in the transportation of refined light
petroleum products to the inland Southeast.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the transportation of
refined light petroleum products to the inland Southeast in
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violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. by eliminating direct competition between Colonial and
Plantation in the transportation of refined light petroleum
products to the inland Southeast;

b. by providing the combined Exxon and Mobil with access to
sensitive competitive information of both Colonial and
Plantation; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between Colonial and Plantation, or
between the owners of each;

each of which increases the likelihood that the price of
transporting refined light petroleum products to the inland
Southeast will increase.

Ninth Violation Charged

Exxon and Mobil are actual and potential competitors in the
transportation of crude oil through TAPS from the Alaskan
North Slope to Valdez and intermediate points.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the transportation of
crude oil from the Alaskan North Slope through TAPS in
violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. by eliminating direct competition between Exxon and Mobil
in the transportation of crude oil from the Alaskan North
Slope through TAPS;



49.

50.

FEDERAL TRADE COMMISSION DECISIONS 235
VOLUME 131

Complaint

b. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their competitors in the transportation of
crude oil from the Alaskan North Slope through TAPS;

each of which increases the likelihood that the price of
transporting crude oil from the Alaskan North Slope through
TAPS will increase.

Tenth Violation Charged

Exxon and Mobil are actual and potential competitors in the
importation, terminaling and marketing of gasoline and
other light petroleum products in the Territory of Guam.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the importation,
terminaling and marketing of gasoline and other light
petroleum products in the Territory of Guam in violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,
and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, in the following ways, among
others:

a. by eliminating direct competition between Exxon and Mobil
in the importation, terminaling and marketing of gasoline
and other light petroleum products;

b. by increasing the likelihood that the combination of Exxon
and Mobil will unilaterally exercise market power; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their other competitor in Guam;

each of which increases the likelihood that the price of gasoline
and other light petroleum products will increase in the
Territory of Guam.
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Eleventh Violation Charged

Exxon and Mobil are actual and potential competitors in the
refining and marketing of paraffinic base oil in the United
States and Canada.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the refining and
marketing of paraffinic base oil in the United States and
Canada in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. by eliminating direct competition between Exxon and Mobil
in the refining and marketing of paraffinic base oil;

b. by increasing the likelihood that the combination of Exxon
and Mobil will unilaterally exercise market power; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Exxon
and Mobil and their competitors in the refining and
marketing of paraffinic base oil;

each of which increases the likelihood that the price of
paraffinic base oil will increase in the United States and
Canada.

Twelfth Violation Charged

Exxon and Mobil are actual and potential competitors in the
production and sale of jet turbine oil in the United States
and throughout the world.

The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the production and
sale of jet turbine oil in the United States and throughout the
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world in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. by eliminating direct competition between Exxon and Mobil
in the production and sale of jet turbine oil; and

b. by increasing the likelihood that the combination of Exxon
and Mobil will unilaterally exercise market power;

each of which increases the likelihood that the price of jet
turbine oil will increase in the United States and throughout the
world.

Statutes Violated

55. The proposed merger between Exxon and Mobil violates
Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, and would, if consummated,
violate Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C.§ 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this thirtieth day of November, 1999, issues
its complaint against said respondents.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of the proposed merger involving Respondents,
Exxon Corporation and Mobil Corporation, and Respondents
having been furnished thereafter with a copy of a draft of
Complaint that the Bureau of Competition presented to the
Commission for its consideration and which, if issued by the
Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement’’), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
Respondents have violated the said Acts, and that a Complaint
should issue stating its charges in that respect, and having
thereupon issued its Complaint and its Order to Hold Separate and
Maintain Assets and accepted the executed Consent Agreement
and placed such Agreement on the public record for a period of
sixty (60) days for the receipt and consideration of public
comments, and having duly considered the comments filed
thereafter by interested persons pursuant to Rule 2.34 of its Rules
(16 C.F.R. § 2.34), now in further conformity with the procedure
described in Commission Rule 2.34, the Commission hereby
makes the following jurisdictional findings and issues the
following Order:
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1. Respondent Exxon Corporation is a corporation organized,
existing and doing business under and by virtue of the laws
of the State of New Jersey, with its office and principal
place of business located at 5959 Las Colinas Boulevard,
Irving, Texas 75039.

2. Respondent Mobil Corporation is a corporation organized,
existing and doing business under and by virtue of the laws
of the State of Delaware, with its office and principal place
of business located at 3225 Gallows Road, Fairfax, Virginia
22037.

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the respondent, and
the proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “Exxon” means Exxon Corporation, its directors, officers,
employees, agents and representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Exxon, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

B. “Mobil” means Mobil Corporation, its directors, officers,
employees, agents and representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Mobil, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

C. “Exxon Mobil” means Exxon Mobil Corporation, or any
other entity resulting from the merger involving Exxon and
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Mobil, its directors, officers, employees, agents and
representatives, predecessors, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups and affiliates
controlled by Exxon Mobil, and the respective directors,
officers, employees, agents, representatives, successors, and
assigns of each.

. “Respondents” means Exxon and Mobil, individually and

collectively, and the successor corporation.

. “ANS” means the North Slope of Alaska.

. “Base O1l” means paraffinic-based lubricant stock of all

types, grades, viscosities, and qualities suitable for blending
into finished oils (e.g., passenger car motor oil, heavy duty
diesel oil, hydraulic fluids, or gear oils), but does not mean
naphthenic or synthetic oils.

. “Branded Distributors” means Exxon Branded Sellers or

Mobil Branded Sellers that purchase Branded Fuels at a
terminal and transport such Branded Fuels to Retail Sites for
resale.

. “Branded Fuels” means motor gasoline or diesel fuel sold at

a Retail Site under a brand name owned by Respondents.

. “Branded Products” means any product other than Branded

Fuels that is sold at a Retail Site under a brand name owned
by Respondents.

. “Business Format Franchise” shall have the meaning of

“franchise” set forth in 16 C.F.R. § 436.2, excluding
franchises granted by Respondents to sell Branded Fuels.

. “California-North MSAs” means the following primary

metropolitan statistical areas in California as defined by the
Census Bureau as of September 30, 1999: Oakland, San
Francisco, San Jose, and Santa Rosa.
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L. “Colonial” means Colonial Pipeline Company.
M. “Commission” means the Federal Trade Commission.

N. “Designated Base Oil Refineries” means Mobil’s refinery
located at Beaumont, Texas; Exxon’s refinery located at
Baytown, Texas; and Exxon’s refinery located at Baton
Rouge, Louisiana.

O. “Effective Date of Divestiture” means the date on which the
applicable divestiture is consummated.

P. “Existing Lessee Agreements” means all agreements
between Respondents and Exxon Lessee Dealers or Mobil
Lessee Dealers relating to such Person’s right or obligation
to sell or resell Branded Fuels using Exxon’s brand name or
Mobil’s brand name at a Retail Site, including, but not
limited to, each Branded Fuels dealer lease agreement and
dealer sales agreement. “Existing Lessee Agreements” does
not include Business Format Franchises.

Q. “Existing Supply Agreements” means all agreements
between Respondents and Exxon Branded Sellers or Mobil
Branded Sellers relating to such Person’s right or obligation
to sell or resell Branded Fuels using Exxon’s brand name or
Mobil’s brand name at a Retail Site, including, but not
limited to, each Branded Fuels supply contract, distributor
agreement, dealer agreement, image agreement,
amortization agreement, and jobber outlet incentive
program contract. “Existing Supply Agreements” does not
include Business Format Franchises.

R. “Exxon Benicia Refinery Assets” means Exxon’s refinery
located at Benicia, California and all of Exxon’s interest in
all tangible assets used in the operation of the refinery; all
licenses, agreements, contracts, and permits used in the
operation of the refinery; the non-exclusive right to use all
patents, know-how, and other intellectual property used by
Exxon in the operation of the refinery; at the acquirer’s
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option, all contracts, agreements or understandings relating
to the transportation, terminaling, storage or sale of the
refinery’s petroleum product output; at the acquirer’s
option, all agreements under which Exxon receives crude oil
or other inputs at or for the refinery; and, at the acquirer’s
option, all exchange agreements involving the refinery.
“Exxon Benicia Refinery Assets” also includes all plans
(including proposed and tentative plans, whether or not
adopted), specifications, drawings, and other assets
(including the non-exclusive right to use patents, know-
how, and other intellectual property relating to such plans)
related to the operation of, and improvements,
modifications, or upgrades to, the Benicia refinery. “Exxon
Benicia Refinery Assets” also includes, but is not limited to,
all of Exxon’s interest in the 20" crude pipeline between the
Equilon pigging station and the refinery, the 6" pipeline
between Bullshead Point and the refinery, the dock on the
Carquinez Strait associated with the refinery, all pipelines
running between the dock and the refinery, the refined
products terminal adjacent to the refinery, and the coke silo
leased from Benicia Industries and used by the refinery.
“Exxon Benicia Refinery Assets” does not include Exxon’s
proprietary trade names and trademarks. In the event that
Respondents are unable to satisfy all conditions necessary to
divest any intangible asset, Respondents shall: (1) with
respect to permits, licenses or other rights granted by
governmental authorities (other than patents), provide such
assistance as the acquirer may reasonably request in the
acquirer’s efforts to obtain comparable permits, licenses or
rights, and (2) with respect to other intangible assets
(including patents), substitute equivalent assets, subject to
Commission approval. A substituted asset will not be
deemed to be equivalent unless it enables the refinery to
perform the same function at the same or less cost.

. “Exxon Branded Seller” means any Person (other than

Exxon or Mobil) that has, by virtue of contract or agreement
with Exxon in effect at the time Respondents execute the
Agreement Containing Consent Orders, the right to sell
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gasoline using Exxon’s brand name at Retail Sites, or to
resell gasoline to any such person. “Exxon Branded Seller”
includes distributors, jobbers, contract dealers, and open
dealers, but does not include Lessee Dealers.

T. “Exxon California-North Marketing Assets” means all
Retail Assets in California-North MSAs that are owned by
Exxon or leased by Exxon from another Person as of the
date Respondents execute the Agreement Containing
Consent Orders.

U. “Exxon California-South Marketing Assets” means all
Retail Assets in California other than in California-North
MSAs, that are owned by Exxon or leased by Exxon from
another Person as of the date Respondents execute the
Agreement Containing Consent Orders.

V. “Exxon California Refining and Marketing Assets” means
the (1) Exxon Benicia Refinery Assets; (2) Exxon
California-North Marketing Assets; and (3) Exxon
California-South Marketing Assets.

W.“Exxon Guam Assets” means the Exxon Guam Marketing
Assets and the Exxon Guam Terminal.

X. “Exxon Guam Marketing Assets” means all Retail Assets in
Guam that are owned by Exxon or leased by Exxon from
another Person as of the date Respondents execute the
Agreement Containing Consent Orders.

Y. “Exxon Guam Terminal” means all of Exxon’s assets
relating to its petroleum storage and distribution terminal in
the Territory of Guam, including all assets, tangible and
intangible, that are used to operate the terminal for the
storage and distribution of petroleum products, including,
but not limited to, all real estate, storage tanks, loading and
unloading facilities, licenses, permits and contracts
pertaining to the terminal facilities, offices, buildings,
warehouses, equipment, machinery, fixtures, tools, spare
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parts, and all other property used in Terminaling; the non-
exclusive right to use all patents, know-how, and other
intellectual property used by Exxon in the operation of the
terminal; and the rights of Exxon in any agreement with
Shell Guam, Inc., relating to terminaling in Guam;
provided, however, that “Exxon Guam Terminal” shall
include, at the option of the acquirer, those assets used by
Exxon to operate its LPG business. “Exxon Guam
Terminal” does not include Exxon’s proprietary trade names
and trademarks or, except as provided above, patents, know-
how, and other intellectual property. In the event that
Respondents are unable to satisfy all conditions necessary to
divest any intangible asset, Respondents shall: (1) with
respect to permits, licenses or other rights granted by
governmental authorities (other than patents), provide such
assistance as the acquirer may reasonably request in the
acquirer’s efforts to obtain comparable permits, licenses or
rights, and (2) with respect to other intangible assets
(including patents), substitute equivalent assets, subject to
Commission approval. A substituted asset will not be
deemed to be equivalent unless it enables the terminal to
perform the same function at the same or less cost.

. “Exxon Jet Turbine Oil Business” means all of Exxon’s

rights, titles, and interests in the following businesses and
assets, tangible and intangible, used in the research,
development, manufacture, quality assurance, marketing,
customer support, or sale of Jet Turbine Oils, regardless of
where the businesses or assets are located worldwide:

1. asole and exclusive worldwide perpetual royalty-free
license to practice in the Field of Jet Turbine Oils the
patents set out in Appendix B (Confidential) and the
supplemental patents selected pursuant to subparagraph
XII.B.13., whether such patents have been issued or
applied for, without reservation to Respondents of any
rights to practice such patents in the Field of Jet Turbine
Oils, and including the right to enforce such license in
the Field of Jet Turbine Oils and the right to transfer such
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license exclusively or nonexclusively to others through
sublicense or any other means;

2. a grant by Respondents to the acquirer (including the
acquirer’s subsidiaries and affiliates, and any purchaser
of acquirer’s jet turbine oil business) of immunity from
suit in the Field of Jet Turbine Oils under all other
patents held, or applied for, by Exxon as of the date of
the Merger, or for which the Held Separate Exxon Jet
Turbine Oil Business (as specified in subparagraph [.LK.5.
of the Order to Hold Separate and Maintain Assets) has
filed an application between the date of the Merger and
the Effective Date of Divestiture of the Exxon Jet
Turbine Oil Business;

3. aroyalty-free sublicense of all rights in the Field of Jet
Turbine Oils under any patent license held by Exxon as
of the date of the Merger, including the right to transfer
such sublicense exclusively or nonexclusively to others
through any means, and without reservation to
Respondents of any such rights in the Field of Jet
Turbine Oils;

4. the sole and exclusive right to all Jet Turbine Oil
Formulations, including all records containing Jet
Turbine Oil Formulations;

5. the following rights:
a. the sole and exclusive right to
(1) all product names;

(2) all trademarks, brand names, service marks,
copyrights, slogans, symbols, designs, and icons,
used at any time since January 1, 1995, on cans or
other packaging of Jet Turbine Oil by Exxon or by
the Held Separate Exxon Jet Turbine Oil Business;
and
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(3) all other trademarks, brand names, service marks,
copyrights, slogans, symbols, designs, and icons

(a) used exclusively in the Field of Jet Turbine
Oils by Exxon or by the Held Separate
Exxon Jet Turbine Oil Business, and

(b) not used by Respondents outside the Field of
Jet Turbine Oils prior to November 30, 1999;
and

the right to exclude (for a period of five (5) years from
the Effective Date of Divestiture of the Exxon Jet
Turbine Oil Business) any entity, including
Respondents, from using in the marketing, customer
support, or sale of Jet Turbine Oils any other
trademarks, brand names, service marks, copyrights,
slogans, symbols, designs, and icons used both inside
and outside the Field of Jet Turbine Oils by Exxon or
the Held Separate Exxon Jet Turbine Oil Business, but
not including the right to use such other trademarks,
brand names, service marks, copyrights, slogans,
symbols, designs, and icons;

6. a sole and exclusive worldwide perpetual royalty-free

license in the Field of Jet Turbine Oils, without
reservation to Respondents of any rights in the Field of
Jet Turbine Oils, to all trade secrets, know-how,
inventions, software, and other intellectual property,
regardless of whether used exclusively in the research,
development, manufacture, quality assurance, marketing,
customer support, or sale of Jet Turbine Oils (except as
provided by subparagraphs .Z.5.b. and XII.B.9.),
provided, however, that such license

shall not include (i) patents and patented inventions,
(i1) software used in Exxon’s general corporate
processes, such as accounting software, messaging
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software, and word processing software, and (iii)
accounting and auditing processes, and

b. shall include, but not be exclusive with respect to,
Exxon’s general business processes and practices,
including, without limitation, operations and controls
integrity management systems, general scientific
analytical techniques, and health, safety and
environmental processes;

7. military, customer, and original equipment manufacturer
approvals for products (to the extent transferable);

8. contracts for supply and distribution (to the extent
transferable);

9. procurement information for products and services used
in the research, development, manufacture, quality
assurance, marketing, customer support, or sale of Jet
Turbine Oils;

10. the research and test equipment described in
Appendix C;

11. warehousing services at competitive third-party rates
until the acquirer is able to make other arrangements;
and

12. Exxon’s manufacturing facility located in Bayway,
New Jersey and all physical assets located at that
facility.

AA.“Exxon Jet Turbine Oil Employees” means the following
Exxon employees:

1. all sales, research, and manufacturing personnel
employed in the Exxon Jet Turbine Oil Business at any
time since January 1, 1999;
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2. all personnel employed at any time during the Hold

BB.

CC.

DD.

EE.

Separate Period in that portion of the Held Separate
Business defined in subparagraph I.LK.5. of the Order to
Hold Separate and Maintain Assets; and

. Karen Brown, Walt Goldeski, Mike Verrault, Martha
Arduin, Pat Wysocki, Lee Chen, John Bryant, Joycelyn
Failla, John McKechnie, Dave Duckert, Sue
Scheuerman, Rich Skillman, Cyril Hutley, Klaus
Rudolph, Bernard Pafford, and Paul Berlowitz.

“Exxon Maine to Virginia Assets” means all Retail Assets
in the District of Columbia and the States of Virginia,
Maryland, Delaware, Pennsylvania, New Jersey, New
York, Connecticut, Rhode Island, Massachusetts,
Vermont, New Hampshire, and Maine that are owned by
Exxon or leased by Exxon from another Person as of the
date Respondents execute the Agreement Containing
Consent Orders.

“Exxon Mid-Atlantic Marketing Assets” means all Retail
Assets in the District of Columbia, and the States of New
Jersey, Pennsylvania, Delaware, Maryland, and Virginia,
that are owned by Exxon or leased by Exxon from another
Person as of the date Respondents execute the Agreement
Containing Consent Orders.

“Exxon Northeast Marketing Assets” means all Retail
Assets in the States of Maine, New Hampshire, Vermont,
Massachusetts, Rhode Island, Connecticut, and New York,
that are owned by Exxon or leased by Exxon from another
Person as of the date Respondents execute the Agreement
Containing Consent Orders.

“Exxon Texas Marketing Assets” means all Retail Assets
in the Texas MSAs that are owned by Exxon or leased by
Exxon from another Person as of the date Respondents
execute the Agreement Containing Consent Orders.
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“Field of Jet Turbine Oils” means the research,
development, manufacture, quality assurance, marketing,
customer support, and sale of Jet Turbine Oils, including,
but not limited to, the research, development, manufacture,
and quality assurance of ingredients for use in Jet Turbine
Oils (but not including the research, development,
manufacture, and quality assurance of such ingredients for
use in products other than Jet Turbine Oils).

“Jet Turbine Oil Formulations” means (a) product
formulae for Jet Turbine Oils, and (b) other proprietary
technical information relating exclusively to the
manufacture or development of, or research into, Jet
Turbine Oils.

“Jet Turbine Oils” means any lubricants that contain
polyol esters and additives and that are used in jet turbine
engines, regardless of the application in which the jet
turbine engines are employed, which applications include,
without limitation, commercial aviation, private aviation,
military aviation, marine applications, and stationary
applications.

II. “Key Exxon Jet Turbine Oil Employees” means Pat Godici,
Dan Murphy, Jai Bansal, Kim Fyfe, David Hertsgaard, and
Nick Cleary.

J1. “Key Mobil Jet Turbine Oil Employees” means researchers,
research technicians, sales representatives, and
manufacturing facility managers employed in the Mobil Jet
Turbine Oil Business between January 1, 1999, and the
Effective Date of Divestiture of the Mobil Jet Turbine Oil
Business.

KK.

“Lessee Dealer” means a dealer who operates a Retail Site
leased from Respondents under a lease in effect at the time
Respondents execute the Agreement Containing Consent
Orders.
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LL. “MBD” means thousands of barrels per day.

MM. “Merger” means the proposed merger involving Exxon
and Mobil.

NN. “Mobil Beaumont Refinery Assets” means Mobil’s
refinery located at Beaumont, Texas, and all of Mobil’s
interest in all tangible assets used in the operation of the
refinery; all licenses, agreements, contracts, and permits
used in the operation of the refinery; the non-exclusive
right to use all patents, know-how, and other intellectual
property used by Mobil in the operation of the refinery; at
the acquirer’s option, all contracts, agreements or
understandings relating to the transportation, terminaling,
storage or sale of the refinery’s petroleum product output;
at the acquirer’s option, all agreements under which Mobil
receives crude oil or other inputs at or for the refinery;
and, at the acquirer’s option, all exchange agreements
involving the refinery. “Mobil Beaumont Refinery
Assets” also includes all plans (including proposed and
tentative plans, whether or not adopted), specifications,
drawings, and other assets (including the non-exclusive
right to use patents, know-how, and other intellectual
property relating to such plans) related to the operation of,
and improvements, modifications, or upgrades to, the
Beaumont refinery. “Mobil Beaumont Refinery Assets”
also includes, but is not limited to, all of Mobil’s interest
in the product pipeline from the refinery to Hebert, Texas,
and pumping stations, tankage and other facilities at
Hebert Station, including those used to feed Colonial’s
pump and line to Colonial’s Hebert Station. “Mobil
Beaumont Refinery Assets” does not include Mobil’s
storage facility at Hull, Texas; provided, however, that
Respondents shall provide acquirer with the right to use
the facility and access the facility via Mobil’s pipelines
between the refinery complex and Hull for amounts of
petroleum products consistent with the refinery’s historical
patterns of usage, on terms subject to the approval of the
Commission. “Mobil Beaumont Refinery Assets” does
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not include Mobil’s proprietary trade names and
trademarks. “Mobil Beaumont Refinery Assets” also does
not include Mobil’s petrochemical facilities in the vicinity
of the Beaumont refinery. In the event that Respondents
are unable to satisfy all conditions necessary to divest any
intangible asset, Respondents shall: (1) with respect to
permits, licenses or other rights granted by governmental
authorities (other than patents), provide such assistance as
the acquirer may reasonably request in the acquirer’s
efforts to obtain comparable permits, licenses or rights,
and (2) with respect to other intangible assets (including
patents), substitute equivalent assets, subject to
Commission approval. A substituted asset will not be
deemed to be equivalent unless it enables the refinery to
perform the same function at the same or less cost.

“Mobil Boston Terminal” means all of Mobil’s assets
relating to its petroleum storage and distribution terminal
in Boston, Massachusetts, including all assets, tangible
and intangible, that are used to operate the terminal for the
storage and distribution of petroleum products, including,
but not limited to, all real estate, storage tanks, loading and
unloading facilities, licenses, permits and contracts
pertaining to the terminal facilities, offices, buildings,
warehouses, equipment, machinery, fixtures, tools, spare
parts, and all other property used in Terminaling; and the
non-exclusive right to use all patents, know-how, and
other intellectual property used by Mobil in the operation
of the terminal. “Mobil Boston Terminal” does not
include Mobil’s proprietary trade names and trademarks
or, except as provided above, patents, know-how, and
other intellectual property. In the event that Respondents
are unable to satisfy all conditions necessary to divest any
intangible asset, Respondents shall: (1) with respect to
permits, licenses or other rights granted by governmental
authorities (other than patents), provide such assistance as
the acquirer may reasonably request in the acquirer’s
efforts to obtain comparable permits, licenses or rights,
and (2) with respect to other intangible assets (including
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patents), substitute equivalent assets, subject to
Commission approval. A substituted asset will not be
deemed to be equivalent unless it enables the terminal to
perform the same function at the same or less cost.

“Mobil Branded Seller” means any Person (other than
Exxon or Mobil) that has, by virtue of contract or
agreement with Mobil in effect at the time Respondents
execute the Agreement Containing Consent Orders, the
right to sell gasoline using Mobil’s brand name at Retail
Sites or to resell gasoline to any such person. “Mobil
Branded Seller” includes distributors, jobbers, contract
dealers, and open dealers, but excludes Lessee Dealers.

“Mobil California Marketing Assets” means all Retail
Assets in California that are owned by Mobil or leased by
Mobil from another Person as of the date Respondents
execute the Agreement Containing Consent Orders.

“Mobil California Refining and Marketing Assets” means
the (1) Mobil Torrance Refinery Assets and (2) Mobil
California Marketing Assets.

“Mobil Jet Turbine Oil Business”means all of Mobil’s
rights, titles, and interests in the following businesses and
assets, tangible and intangible, used in the research,
development, manufacture, quality assurance, marketing,
customer support, or sale of Jet Turbine Oils, regardless of
where the businesses or assets are located worldwide:

1. asole and exclusive worldwide perpetual royalty-free

license to practice in the Field of Jet Turbine Oils all
patents, whether issued or applied for, held by
Respondents as of the Effective Date of Divestiture of
the Mobil Jet Turbine Oil Business,

a. not including patents held by Exxon prior to the
Merger, and not including patents for which the Held
Separate Exxon Jet Turbine Oil Business (as specified
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in subparagraph LK.5. of the Order to Hold Separate
and Maintain Assets) has filed an application after the
date of the Merger and prior to the Effective Date of
Divestiture of the Mobil Jet Turbine Oil Business,

b. including the right to transfer such license exclusively
or nonexclusively to others through sublicense or any
other means,

c. including the right to enforce those rights in the Field
of Jet Turbine Oils and

d. without reservation to Respondents of any right to
those patents in the Field of Jet Turbine Oils;

2. aroyalty-free sublicense of all rights in the Field of Jet
Turbine Oils under any patent license held by Exxon
Mobil as of the Effective Date of Divestiture of the
Mobil Jet Turbine Oil Business, (a) not including
licenses held by Exxon prior to the Merger, and not
including licenses acquired by the Held Separate Exxon
Jet Turbine Oil Business (as specified in subparagraph
[.K.5. of the Order to Hold Separate and Maintain
Assets) after the date of the Merger and prior to the
Effective Date of Divestiture of the Mobil Jet Turbine
Oil Business, (b) including the right to transfer such
sublicense exclusively or nonexclusively to others
through any means, and (c) without reservation to
Respondents of any such rights in the Field of Jet
Turbine Oils;

3. the sole and exclusive right to all Jet Turbine Oil
Formulations, including all records containing Jet
Turbine Oil Formulations;

4. the sole and exclusive right to all trademarks, service
marks, product names, and copyrights (except as
provided by subparagraph XII.C.9.);
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5. asole and exclusive worldwide perpetual royalty-free

license in the Field of Jet Turbine Oils, without
reservation to Respondents of any rights in the Field of
Jet Turbine Oils, to all trade secrets, know-how,
inventions, software, and other intellectual property,
regardless of whether used exclusively in the research,
development, manufacture, quality assurance, marketing,
customer support, or sale of Jet Turbine Oils (except as
provided by subparagraph XII.C.9.), provided, however,
that such license

shall not include (i) patents and patented inventions,
(11) software used in Mobil’s general corporate
processes, such as accounting software, messaging
software, and word processing software, and (iii)
accounting and auditing processes, and

shall include, but not be exclusive with respect to,
Mobil’s general business processes and practices,
including, without limitation, operations and controls
integrity management systems, general scientific
analytical techniques, and health, safety and
environmental processes;

. military, customer, and original equipment manufacturer

approvals for products (to the extent transferable);

. contracts for supply and distribution (to the extent

transferable);

. procurement information for products and services used

in the research, development, manufacture, quality
assurance, marketing, customer support, or sale of Jet
Turbine Oils;

. manufacturing, research, and test equipment ;
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10. warehousing services at competitive third-party rates
until the acquirer is able to make other arrangements;
and

11. all of Mobil’s facilities for the manufacture of Jet
Turbine Oils and for the manufacture of ingredients
(including esters and additives) used in manufacturing
Jet Turbine Oils.

TT. “Mobil Manassas Terminal” means all of Mobil’s assets
relating to its petroleum storage and distribution terminal
in Manassas, Virginia, including all assets, tangible and
intangible, that are used to operate the terminal for the
storage and distribution of petroleum products, including,
but not limited to, all real estate, storage tanks, loading and
unloading facilities, permits, licenses, and contracts
pertaining to the terminal facilities, offices, buildings,
warehouses, equipment, machinery, fixtures, tools, spare
parts, and all other property used in Terminaling; and the
non-exclusive right to use all patents, know-how, and
other intellectual property used by Mobil in the operation
of the terminal. “Mobil Manassas Terminal”’does not
include Mobil’s proprietary trade names and trademarks
or, except as provided above, patents, know-how, and
other intellectual property. In the event that Respondents
are unable to satisfy all conditions necessary to divest any
intangible asset, Respondents shall: (1) with respect to
permits, licenses or other rights granted by governmental
authorities (other than patents), provide such assistance as
the acquirer may reasonably request in the acquirer’s
efforts to obtain comparable permits, licenses or rights,
and (2) with respect to other intangible assets (including
patents), substitute equivalent assets, subject to
Commission approval. A substituted asset will not be
deemed to be equivalent unless it enables the terminal to
perform the same function at the same or less cost.

UU. “Mobil Mid-Atlantic Marketing Assets” means all Retail
Assets in the District of Columbia and the States of New



256

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Decision and Order

Jersey, Pennsylvania, Delaware, Maryland, and Virginia
that are owned by Mobil or leased by Mobil from another
Person as of the date Respondents execute the Agreement
Containing Consent Orders.

VV.“Mobil Northeast Marketing Assets” means all Retail
Assets in the States of Maine, New Hampshire, Vermont,
Massachusetts, Rhode Island, Connecticut, and New York
that are owned by Mobil or leased by Mobil from another
Person as of the date Respondents execute the Agreement
Containing Consent Orders.

WW. “Mobil Texas Marketing Assets” means all Retail Assets
owned by Mobil or leased by Mobil in the State of Texas
as of the date Respondents execute the Agreement
Containing Consent Orders (“Mobil Texas Marketing
Assets” does not include any interest of Respondents in
Retail Assets owned by TETCO or Petro Stopping
Centers Holdings, L.P.)

XX.“Mobil Torrance Refinery Assets” means Mobil’s refinery
located at Torrance, California, and all of Mobil’s interest
in all tangible assets used in the operation of the refinery;
all licenses, agreements, contracts, and permits used in the
operation of the refinery; the non-exclusive right to use all
patents, know-how, and other intellectual property used by
Mobil in the operation of the refinery; at the acquirer’s
option, all contracts, agreements or understandings relating
to the transportation, terminaling, storage or sale of the
refinery’s petroleum product output; at the acquirer’s
option, all agreements under which Mobil receives crude
oil or other inputs at or for the refinery; and, at the
acquirer’s option, all exchange agreements involving the
refinery. “Mobil Torrance Refinery Assets” also includes
all plans (including proposed and tentative plans, whether
or not adopted), specifications, drawings, and other assets
(including the non-exclusive right to use patents, know-
how, and other intellectual property, relating to such plans)
related to the operation of, and improvements,
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modifications, or upgrades to, the Torrance refinery.
“Mobil Torrance Refinery Assets” also includes, but is not
limited to, all of Mobil’s interest in the SJV crude
pipeline system between Lost Hills, California, and the
refinery (M-70); the Southwest Terminal in Los Angeles
Harbor (including the dock, tanks, and other facilities
located at the terminal); all crude (M-146) and products
pipelines running between the Southwest Terminal dock
and the refinery; and the products pipeline between the
refinery and Kinder Morgan’s Watson Terminal; the
Mobil Pacific Pipe Line Company products pipeline
between the GATX terminal and the refinery; the jet fuel
pipeline between the refinery and Los Angeles
International Airport; and Mobil Pacific Pipeline’s interest
in the THUMS Wilmington Crude Gathering System
between the Wilmington Field and the refinery (M-131,
M-132, M-142); and the Torrance crude system (M-134,
M-135). “Mobil Torrance Refinery Assets” does not
include Mobil’s proprietary trade names and trademarks.
In the event that Respondents are unable to satisty all
conditions necessary to divest any intangible asset,
Respondents shall: (1) with respect to permits, licenses or
other rights granted by governmental authorities (other
than patents), provide such assistance as the acquirer may
reasonably request in the acquirer’s efforts to obtain
comparable permits, licenses or rights, and (2) with respect
to other intangible assets (including patents), substitute
equivalent assets, subject to Commission approval. A
substituted asset will not be deemed to be equivalent
unless it enables the refinery to perform the same function
at the same or less cost.

“Mobil-Valero Paulsboro Agreement” means the Purchase
and Sales Agreement for Lubricant Base Oils between
Valero and Mobil Oil Corporation dated September 16,
1998, as amended.
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Z7. “Mobil’s Norfolk Wharf” means Mobil’s wharf and the
loading/discharge facilities located at Mobil’s Norfolk,
Virginia, petroleum products terminal.

AAA. “Mobil’s TETCO Interest” means all of Mobil’s
ownership and/or partnership interest in TETCO as of
the date Respondents execute the Agreement
Containing Consent Orders.

BBB. “Mobil’s TETCO Partners/Members” means TETCO,
Inc., TETCO Stores-I, LLC, and Tetco-Nevada, Inc.

CCC. “Paulsboro Refinery” means Valero’s refinery located at
Paulsboro, New Jersey.

DDD. “Person” means any individual, partnership,
association, company or corporation.

EEE. “Plantation” means Plantation Pipe Line Company.

FFF. “Pre-Existing Base Oil Supply Contracts” means
contracts for the supply of Base Oil by Exxon or Mobil
that were entered into before January 1, 1999.

GGG. “Retail Assets” means, for each Retail Site, all fee and
leasehold interests of Respondents in the Retail Site,
and all of Respondents’ interest in all assets, tangible
or intangible, that are used at that Retail Site,
including, but not limited to, all permits, licenses,
consents, contracts, and agreements used in the
operation of the Retail Site, and the non-exclusive
right to use all patents, know-how, and other
intellectual property used by Respondents in the
operation of the Retail Sites. “Retail Assets” also
includes all fee and leasehold interests of Respondents
in real property that, as of October 1, 1999, was
intended for use by Respondents as a Retail Site and
all permits, licenses, consents, contracts, and
agreements intended for use or used with respect to
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that real property. “Retail Assets” also includes all of
Respondents’ interest in all assets relating to all
ancillary businesses (including, but not limited to,
automobile mechanical service, convenience store,
restaurant or car wash) located at each Retail Site,
including all permits, licenses, consents, contracts,
and agreements used in the operation of the ancillary
businesses, and the non-exclusive right to use all
know-how, patents, and other intellectual property
used in the operation of the ancillary businesses.
“Retail Assets” also includes, at the acquirer’s option,
all tank trucks and all contracts with all other Persons
for supplying Branded Fuels to the Retail Sites.
“Retail Assets” does not include Respondents’
proprietary trademarks, trade names, logos, trade
dress, identification signs, additized product
inventory, petroleum franchise agreements, Business
Format Franchise agreements, petroleum product
supply agreements, credit card agreements, satellite-
based or centralized credit card processing equipment
not incorporated in gasoline dispensers, or system-
wide software and databases, or, except as provided
above, know-how, patents, and other intellectual
property. In the event that Respondents are unable to
satisfy all conditions necessary to divest any
intangible asset, Respondents shall: (1) with respect to
permits, licenses or other rights granted by
governmental authorities (other than patents), provide
such assistance as the acquirer may reasonably request
in the acquirer’s efforts to obtain comparable permits,
licenses or rights, and (2) with respect to other
intangible assets (other than patents), substitute
equivalent assets, subject to Commission approval. A
substituted asset will not be deemed to be equivalent
unless it enables the Retail Site to perform the same
function at the same or less cost. With respect to
Turnpike Retail Assets, Respondents shall make good
faith, diligent efforts, including, but not limited to,
offering to compensate and compensating any
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pecuniary loss under applicable law to the States, to
assign or otherwise convey their rights to the acquirer
or to terminate Respondents’ rights, but Respondents’
failure to assign or terminate such rights due to a
State’s refusal to accede to such an assignment or
termination, Respondents having made such good
faith, diligent efforts, shall not constitute non-
compliance with this Order. Turnpike Retail Assets
that Respondents fail to assign or terminate shall be
included among the Retail Sites from which the
percentages in Paragraph XV are calculated.

HHH. “Retail Site” means a business establishment from
which gasoline is sold to the general public.

III. “TAPS” means the Trans Alaska Pipeline System as
described in the Trans Alaska Pipeline System
Agreement, as amended, entered into on August 27,
1970.

J1J. “Terminaling” means the services performed by a facility
that provides temporary storage of gasoline received from
a pipeline or marine vessel, and the redelivery of gasoline
from storage tanks into tank trucks or transport trailers.

KKK. “TETCO” means TETCO Stores LP and/or TETCO
Stores-1 LLC.

LLL. “Texas MSAs” means the Austin, Bryan/College Station,
and San Antonio MSAs, and the Dallas and Houston
PMSAs, as defined by the Census Bureau as of
September 30, 1999.

MMM. “Turnpike Locations” means the nine (9) Mobil
stations located on the Garden State Parkway in New
Jersey and the one (1) Mobil station on [-95 in
Delaware at which Mobil leases Retail Assets from a
State or turnpike authority enabled by a State.
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NNN. “Turnpike Retail Assets” means Retail Assets at
Turnpike Locations.

000. “Valero” means Valero Energy Corporation.
IL.
IT IS FURTHER ORDERED that:

A. Respondents shall divest the Exxon California Refining and
Marketing Assets to a single acquirer, absolutely and in
good faith and at no minimum price, within twelve (12)
months from the date Respondents execute the Agreement
Containing Consent Orders.

B. Respondents shall, upon the Effective Date of Divestiture of
the Exxon California Refining and Marketing Assets, assign
to the acquirer of the Exxon California Refining and
Marketing Assets (1) all Existing Lessee Agreements with
respect to the Exxon California-South Marketing Assets in
effect as of the Effective Date of Divestiture of the Exxon
California Refining and Marketing Assets, subject to any
applicable right of first refusal under California law
exercisable by Exxon’s Lessee Dealers that operate Retail
Sites being divested, and (2) all Existing Supply
Agreements between Exxon and Exxon Branded Sellers in
effect as of the Effective Date of Divestiture of the Exxon
California Refining and Marketing Assets with respect to
Retail Sites in California other than the California-North
MSAs.

C. Respondents shall, upon the Effective Date of Divestiture of
the Exxon California Refining and Marketing Assets, enter
into an agreement with the acquirer of the Exxon California
Refining and Marketing Assets, the terms of which and
subsequent amendments to which shall be subject to the
prior approval of the Commission, which shall be effective
upon the Effective Date of Divestiture of the Exxon
California Refining and Marketing Assets, pursuant to
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which the acquirer of the Exxon California Refining and
Marketing Assets will receive, for a period of ten (10) years
from the Effective Date of Divestiture of the Exxon
California Refining and Marketing Assets: (1) the exclusive
right to sell Branded Fuels under the Exxon brand in
California other than in the California-North MSAs, except
as permitted by subparagraphs I1.J. and I1.K., and (2) the
exclusive right to use Exxon’s brand name in connection
with the sale of Branded Fuels under the Exxon brand in
California other than in the California-North MSAs,
including the exclusive rights to use Exxon’s identification
signs, trademarks, and other trade indicia, and the non-
exclusive right to accept and process Exxon credit cards in
connection with such sales of Exxon Branded Fuels. Such
agreement shall provide for the provision of credit card
services, additive, and such brand support as the acquirer
may choose to purchase and may provide for payments
covering Respondents’ costs in connection with the
provision of credit card services, additive, and such brand
support as the acquirer may choose to purchase. The
agreement shall not provide for any payment by the acquirer
to Respondents for the use of the brand name for the first
five years of the agreement, but may provide for additional
payments, beginning five (5) years after the Effective Date
of Divestiture of the Exxon California Refining and
Marketing Assets and escalating each year until the end of
the ten (10) year term, by the acquirer to Respondents for
the use of Exxon’s identification signs, trademarks, and
other trade indicia. Acquirer’s payments for credit card
services, additive and the use of Exxon’s brand, but not
including such other brand support as acquirer may choose
to purchase, shall not exceed 2.5 cents per gallon, except
that the agreement may provide for an annual minimum
payment to which Respondents and the acquirer agree,
subject to approval of the Commission. At the end of the
ninth year after the Effective Date of Divestiture of the
Exxon California Refining and Marketing Assets,
Respondents shall offer to meet with the acquirer to discuss
a renewal of the agreement.
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D. Respondents shall, upon the Effective Date of Divestiture of
the Exxon California Refining and Marketing Assets, at the
acquirer’s option, also enter into an agreement with the
acquirer of the Exxon California Refining and Marketing
Assets, the terms of which and subsequent amendments to
which shall be subject to the prior approval of the
Commission, which shall be effective upon the Effective
Date of Divestiture of the Exxon California Refining and
Marketing Assets, that requires Respondents to supply the
acquirer ANS crude oil in ratable quantities of up to 100
MBD for up to ten (10) years.

E. Respondents shall offer the acquirer of the Exxon California
Refining and Marketing Assets an indemnity, subject to the
prior approval of the Commission and to be effective upon
the Effective Date of Divestiture of the Exxon California
Refining and Marketing Assets, which indemnity shall
allocate among Respondents and the acquirer, on such terms
as the Respondents and the acquirer agree, responsibility
with respect to potential claims and liabilities arising out of
failure to comply with local, state, and federal
environmental obligations in connection with the Benicia
refinery and the Retail Sites that are divested or assigned
pursuant to this Paragraph.

F. Respondents shall divest the Exxon California Refining and
Marketing Assets, assign the Existing Lessee Agreements
and Existing Supply Agreements, and enter into the
agreements as required by subparagraphs IL.A., IL.B., II.C.,
I1.D., and IL.E. only to a single acquirer that receives the
prior approval of the Commission and only in a manner that
receives the prior approval of the Commission; provided,
however, that, with respect to assets that are to be divested
or agreements entered into pursuant to this paragraph at the
acquirer’s option, Respondents need not divest such assets
or enter into such agreements only if the acquirer chooses
not to acquire such assets or enter into such agreements and
the Commission approves the divestiture without such
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assets or agreements. The Exxon California-North
Marketing Assets shall be divested only to a person that
commits to offer each of Exxon’s Lessee Dealers that
operate a Retail Site being divested a non-discriminatory
franchise within the meaning of the Petroleum Marketing
Practices Act, 15 U.S.C. § 2801, ef seq.

G. No later than the Effective Date of Divestiture of the Exxon

California Refining and Marketing Assets, Respondents
shall cancel all Existing Lessee Agreements and Existing
Supply Agreements between Exxon and Exxon Lessee
Dealers and Exxon Branded Sellers with respect to Retail
Sites in the California-North MSAs in effect as of the
Effective Date of Divestiture of the Exxon California
Refining and Marketing Assets.

. Notwithstanding subparagraphs II.A. and IL.F, the

divestiture of the Exxon California-South Marketing Assets
shall be subject to any applicable right of first refusal under
California law exercisable by Exxon’s Lessee Dealers that
operate assets being divested. Respondents shall not
attempt in any way to persuade or encourage Exxon Lessee
Dealers to exercise such right. Respondents shall not, for a
period of seven (7) years from the Effective Date of
Divestiture of the Exxon California Refining and Marketing
Assets, sell Branded Fuels to any Lessee Dealer that
exercises such right.

. Upon the Effective Date of Divestiture of the Exxon

California Refining and Marketing Assets, Respondents
shall allow the acquirer of the Exxon California Refining
and Marketing Assets the non-exclusive right to sell other
Exxon Branded Products (e.g., motor oil) at the acquirer’s
Exxon branded Retail Sites in California. The acquirer’s
access to all such other products or services acquired from
Respondents for resale at such Retail Sites shall be on
commercial, arm’s length terms no less favorable than those
given by Respondents to other wholesale purchasers. Upon
the Effective Date of Divestiture of the Exxon California
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Refining and Marketing Assets, Respondents shall allow an
Exxon Branded Seller or Exxon Lessee Dealer that was
Exxon’s franchisee with respect to a Business Format
Franchise as of the Effective Date of Divestiture of the
Exxon California Refining and Marketing Assets to
continue as Respondents’ franchisee with respect to such
Business Format Franchise. Respondents shall not object to
an assumption by the acquirer of Respondents’ obligations
as Business Format Franchisee, subject to any applicable
approvals required of the Business Format Franchisor.

J. Respondents shall not (1) sell or attempt to sell, for twelve
(12) years from the Effective Date of Divestiture of the
Exxon California Refining and Marketing Assets, Branded
Fuels under the Exxon brand for sale or resale at Retail Sites
in California; provided, however, that Respondents may sell
to the acquirer of the Exxon California Refining and
Marketing Assets quantities of Branded Fuels equal to
quantities of unadditized gasoline sold to Respondents by
the acquirer for purposes of adding Exxon’s proprietary
additive and making the gasoline salable by acquirer as
Exxon Branded Fuels; or (2) sell or attempt to sell, for
seven (7) years from the Effective Date of Divestiture of the
Exxon California Refining and Marketing Assets, Branded
Fuels under the Mobil brand to any Exxon Branded Seller
or Exxon Lessee Dealer for resale at any Retail Site in
California that sold Exxon Branded Fuels as of the date
Respondents execute the Agreement Containing Consent
Orders. This subparagraph shall not prohibit sales,
solicitations, discussions or negotiations involving brands
other than the Exxon brand with respect to Retail Sites that
were not Exxon branded Retail Sites as of the date
Respondents execute the Agreement Containing Consent
Orders.

K. Notwithstanding the provisions of subparagraphs I1.C. and
I1.J., in the event that the acquirer of the Exxon California
Refining and Marketing Assets ceases using the Exxon
brand in California pursuant to the agreement conveying the
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right to use the brand described in subparagraph I1.C.,
Respondents shall have the right to use the brand in
California beginning two (2) years after the acquirer of the
Exxon California Refining and Marketing Assets ceases to
use the brand in California, but in no event prior to five (5)
years after the Effective Date of Divestiture of the Exxon
California Refining and Marketing Assets.

. Until the Effective Date of Divestiture of the Exxon

California Refining and Marketing Assets, Respondents
shall take such actions as are necessary to maintain the
viability and marketability of the Exxon California Refining
and Marketing Assets and to prevent the destruction,
removal, wasting, deterioration, or impairment of any of the
assets, except for ordinary wear and tear, including, but not
limited to, continuing in effect and maintaining all
proprietary trademarks, trade names, logos, trade dress,
identification signs, Business Format Franchise agreements,
and renewing or extending any base leases or ground leases
that expire or terminate prior to the Effective Date of
Divestiture of the Exxon California Refining and Marketing
Assets. Until the assignments of Existing Supply
Agreements provided by subparagraph II.B. occur,
Respondents shall not attempt in any way to encourage any
Exxon Branded Seller to terminate, nor shall Respondents
terminate (except for reasons set out in § 2802(c) of the
Petroleum Marketing Practices Act, 15 U.S.C. § 2802(c¢)),
an Existing Supply Agreement with respect to a Retail Site
in California, and Respondents shall continue in effect all
programs and other business practices aimed at maintaining
existing relationships with Exxon Branded Sellers with
respect to Retail Sites in California other than in the
California-North MSAs and shall otherwise seek to preserve
such relationships as diligently as was done prior to the time
Respondents executed the Agreement Containing Consent
Orders. Respondents shall offer to all Exxon Branded
Distributors in California other than in the California-North
MSAs the program set forth in Appendix A.
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M.The purpose of the divestiture of the Exxon California
Refining and Marketing Assets and the assignment of the
Existing Supply Agreements between Exxon and Exxon

267

Branded Sellers in California, and of the other provisions of

this Paragraph, is to ensure the continued use of the assets
comprising Exxon’s California refining and marketing
businesses as viable, on-going businesses, in the same
businesses in which they were engaged at the time of the
announcement of the Merger, including the refining and

marketing of CARB gasoline and other petroleum products,

by a firm that has a sufficient ability and an equivalent

incentive to invest and compete in the assets and businesses

as Exxon had before the Merger, and to remedy the
lessening of competition in the refining and marketing of

CARB gasoline and other petroleum products resulting from

the proposed Merger as alleged in the Commission's
Complaint.

I11.
IT IS FURTHER ORDERED that:

A. Respondents shall divest the Exxon Guam Assets to a
single acquirer, absolutely and in good faith and at no
minimum price, within nine (9) months from the date
Respondents execute the Agreement Containing Consent
Orders.

B. Respondents shall offer the acquirer of the Exxon Guam
Assets an indemnity, subject to the prior approval of the
Commission and to be effective upon the Effective Date
of Divestiture of the Exxon Guam Assets, which
indemnity shall allocate among Respondents and the
acquirer, on such terms as the Respondents and the
acquirer agree, responsibility with respect to potential
claims and liabilities arising out of failure to comply with
local, state, and federal environmental obligations in
connection with the Retail Sites that are divested or
assigned pursuant to this Paragraph.
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C. Respondents shall divest the Exxon Guam Assets and

enter into the agreement as required by subparagraphs
II1.A. and III.B., only to a single acquirer that receives
the prior approval of the Commission and only in a
manner that receives the prior approval of the
Commission; provided, however, that, with respect to
assets that are to be divested or agreements entered into
pursuant to this paragraph at the acquirer’s option,
Respondents need not divest such assets or enter into
such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets
or agreements.

. No later than the Effective Date of Divestiture of the

Exxon Guam Assets, Respondents shall cancel all
Existing Lessee Agreements and Existing Supply
Agreements between Exxon and Exxon Lessee Dealers
and Exxon Branded Sellers with respect to Retail Sites in
Guam. Respondents shall not sell Branded Fuels to such
Lessee Dealers or Branded Sellers for a period of seven
(7) years from the Effective Date of Divestiture of the
Exxon Guam Assets. For a period of ten (10) years from
the Effective Date of Divestiture of the Exxon Guam
Assets, Respondents shall be prohibited from using the
Exxon brand for the sale of Branded Fuels at Retail Sites
in Guam.

. Until the Effective Date of Divestiture of the Exxon

Guam Assets, Respondents shall take such actions as are
necessary to maintain the viability and marketability of
the Exxon Guam Assets and to prevent the destruction,
removal, wasting, deterioration, or impairment of any of
the assets, except for ordinary wear and tear, including
but not limited to renewing or extending any base leases
or ground leases that expire or terminate prior to the
Effective Date of Divestiture of the Exxon Guam Assets.
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F. The purpose of the divestiture of the Exxon Guam Assets
is to ensure the continued use of the Exxon Guam Assets
in the same businesses in which they were engaged at the
time of the announcement of the proposed Merger, and to
remedy the lessening of competition in the importation,
terminaling, and wholesale and retail sale of gasoline in
Guam resulting from the proposed Merger, as alleged in
the Commission's Complaint.

IVv.
IT IS FURTHER ORDERED that:

A. Respondents shall divest the Exxon Northeast Marketing
Assets to a single acquirer, absolutely and in good faith and
at no minimum price, within nine (9) months from the date
Respondents execute the Agreement Containing Consent
Orders.

B. Respondents shall, upon the Effective Date of Divestiture of
the Exxon Northeast Marketing Assets, assign to the
acquirer of the Exxon Northeast Marketing Assets (1) all
Existing Lessee Agreements with respect to the Exxon
Northeast Marketing Assets in effect as of the Effective
Date of Divestiture of Exxon Northeast Marketing Assets
and (2) all Existing Supply Agreements between Exxon and
Exxon Branded Sellers in effect as of the Effective Date of
Divestiture of Exxon Northeast Marketing Assets with
respect to Retail Sites in the States of New York,
Connecticut, Rhode Island, Massachusetts, Vermont, New
Hampshire, and Maine.

C. Respondents shall enter into an agreement with the acquirer
of the Exxon Northeast Marketing Assets, the terms of
which and subsequent amendments to which shall be
subject to the prior approval of the Commission and which
shall be effective upon the Effective Date of Divestiture of
the Exxon Northeast Marketing Assets, pursuant to which
the acquirer of the Exxon Northeast Marketing Assets will
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receive, for a period of ten (10) years from the Effective
Date of Divestiture of the Exxon Northeast Marketing
Assets: (1) the exclusive right to sell Branded Fuels under
the Exxon brand in the States of New York, Connecticut,
Rhode Island, Massachusetts, Vermont, New Hampshire,
and Maine, except as permitted by subparagraphs IV.G. and
IV.H., and (2) the exclusive right to use Exxon’s brand
name in connection with the sale of Branded Fuels under the
Exxon brand in the States of New York, Connecticut, Rhode
Island, Massachusetts, Vermont, New Hampshire, and
Maine, including the exclusive rights to use Exxon’s
identification signs, trademarks, and other trade indicia, and
the non-exclusive right to accept and process Exxon credit
cards, in connection with such sales of Exxon Branded
Fuels. Such agreement shall provide for the provision of
credit card services, additive, and such brand support as the
acquirer may choose to purchase and may provide for
payments covering Respondents’ costs for provision of
credit card services, additive, and such brand support as the
acquirer may choose to purchase. The agreement shall not
provide for any payment by the acquirer to Respondents for
the use of the brand name for the first five years of the
agreement, but may provide for additional payments,
beginning five (5) years after the Effective Date of
Divestiture of the Exxon Northeast Marketing Assets and
escalating each year until the end of the ten (10) year term,
by the acquirer to Respondents for the use of Exxon’s
identification signs, trademarks, and other trade indicia.
Acquirer’s payments for credit card services, additive and
the use of Exxon’s brand, but not including such other brand
support as acquirer may choose to purchase, shall not
exceed 2.5 cents per gallon, except that the agreement may
provide for an annual minimum payment to which
Respondents and the acquirer agree, subject to approval of
the Commission. At the end of the ninth year after the
Effective Date of Divestiture of the Exxon Northeast
Marketing Assets, Respondents shall offer to meet with the
acquirer to discuss a renewal of the agreement.
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D. Respondents shall offer the acquirer of the Exxon Northeast
Marketing Assets an indemnity, subject to the prior
approval of the Commission and to be effective upon the
Effective Date of Divestiture of the Exxon Northeast
Marketing Assets, which indemnity shall allocate among
Respondents and the acquirer, on such terms as the
Respondents and the acquirer agree, responsibility with
respect to potential claims and liabilities arising out of
failure to comply with local, state, and federal
environmental obligations in connection with the Retail
Sites that are divested or assigned pursuant to this
Paragraph.

E. Respondents shall divest the Exxon Northeast Marketing
Assets, assign the Existing Lessee Agreements and Existing
Supply Agreements, and enter into the agreements as
required by subparagraphs IV.A., IV.B., IV.C., and IV.D. to
a single acquirer that receives the prior approval of the
Commission and only in a manner that receives the prior
approval of the Commission; provided, however, that, with
respect to assets that are to be divested or agreements
entered into pursuant to this paragraph at the acquirer’s
option, Respondents need not divest such assets or enter
into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets or
agreements.

F. Upon the Effective Date of Divestiture of the Exxon
Northeast Marketing Assets, Respondents shall allow the
acquirer of the Exxon Northeast Marketing Assets the non-
exclusive right to sell other Exxon Branded Products (e.g.,
motor oil) at the acquirer’s Exxon branded Retail Sites in
the States of New York, Connecticut, Rhode Island,
Massachusetts, Vermont, New Hampshire and Maine. The
acquirer’s access to all such other products or services
acquired from Respondents for resale at such Retail Sites
shall be on commercial, arm’s length terms no less
favorable than those given by Respondents to other
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wholesale purchasers. Upon the Effective Date of
Divestiture of the Exxon Northeast Marketing Assets,
Respondents shall allow an Exxon Branded Seller or Exxon
Lessee Dealer that was Exxon’s franchisee with respect to a
Business Format Franchise as of the Effective Date of
Divestiture of the Exxon Northeast Marketing Assets to
continue as Respondents’ franchisee with respect to such
Business Format Franchise. Respondents shall not object to
an assumption by the acquirer of Respondents’ obligations
as Business Format Franchisee, subject to any applicable
approvals required of the Business Format Franchisor.

. Respondents shall not, except as requested by the acquirer

of the Exxon Northeast Marketing Assets, (1) sell or attempt
to sell, for twelve (12) years from the Effective Date of
Divestiture of the Exxon Northeast Marketing Assets,
Branded Fuels under the Exxon brand for sale or resale at
Retail Sites in the States of New York, Connecticut, Rhode
Island, Massachusetts, Vermont, New Hampshire, and
Maine; provided, however, that Respondents may sell to the
acquirer of the Exxon Northeast Marketing Assets quantities
of Branded Fuels equal to quantities of unadditized gasoline
sold to Respondents by the acquirer for purposes of adding
Exxon’s proprietary additive and making the gasoline
salable by acquirer as Exxon Branded Fuels; or (2) sell or
attempt to sell, for seven (7) years from the Effective Date
of Divestiture of the Exxon Northeast Marketing Assets,
Branded Fuels under the Mobil brand to any Exxon Branded
Seller or Exxon Lessee Dealer for resale at any Retail Site
in the States of New York, Connecticut, Rhode Island,
Massachusetts, Vermont, New Hampshire, and Maine that
sold Exxon Branded Fuels as of the date Respondents
executed the Agreement Containing Consent Orders. This
subparagraph shall not prohibit sales, solicitations,
discussions or negotiations involving brands other than the
Exxon brand with respect to Retail Sites that were not
Exxon branded Retail Sites as of the date Respondents
execute the Agreement Containing Consent Orders.
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H. Notwithstanding the provisions of subparagraphs IV.C. and
IV.G., in the event that the acquirer of the Exxon Northeast
Marketing Assets ceases to use the Exxon brand in any of
the States of New York, Connecticut, Rhode Island,
Massachusetts, Vermont, New Hampshire, or Maine,
pursuant to the agreement conveying the right to use the
brand described in subparagraph IV.C., Respondents shall
have the right to use the brand in such state beginning two
(2) years after the acquirer of the Exxon Northeast
Marketing Assets ceases to use the brand in such state, but
in no event prior to five (5) years after the Effective Date of
Divestiture of the Exxon Northeast Marketing Assets.

I. Until the Effective Date of Divestiture of the Exxon
Northeast Marketing Assets, Respondents shall take such
actions as are necessary to maintain the viability and
marketability of the assets and to prevent the destruction,
removal, wasting, deterioration, or impairment of any of the
assets, except for ordinary wear and tear, including, but not
limited to, continuing in effect and maintaining all
proprietary trademarks, trade names, logos, trade dress,
identification signs,-Business Format Franchise agreements,
and renewing or extending any base leases or ground leases
that expire or terminate prior to the Effective Date of
Divestiture of the Exxon Northeast Marketing Assets. Until
the assignments of Existing Supply Agreements provided by
subparagraph I'V.B. occur, Respondents shall not attempt in
any way to encourage any Exxon Branded Seller to
terminate, nor shall Respondents terminate (except for
reasons set out in § 2802(c) of the Petroleum Marketing
Practices Act, 15 U.S.C. § 2802(c)), an Existing Supply
Agreement with respect to a Retail Site in the States of New
York, Connecticut, Rhode Island, Massachusetts, Vermont,
New Hampshire, or Maine, and Respondents shall continue
in effect all programs and other business practices aimed at
maintaining existing relationships with Exxon Branded
Sellers with respect to Retail Sites in the States of New
York, Connecticut, Rhode Island, Massachusetts, Vermont,
New Hampshire, or Maine and shall otherwise seek to
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preserve such relationships as diligently as was done prior
to the time Respondents executed the Agreement
Containing Consent Orders. Respondents shall offer to all
Exxon Branded Distributors in States of New York,
Connecticut, Rhode Island, Massachusetts, Vermont, New
Hampshire, or Maine the program set forth in Appendix A.

. The purpose of the divestiture of the Exxon Northeast

Marketing Assets, the assignment of the Existing Supply
Agreements, and of the other provisions of this paragraph is
to ensure the continued use of the assets comprising
Exxon’s marketing business in these states as a viable, on-
going business, in the same business in which they were
engaged at the time of the announcement of the proposed
Merger, and to remedy the lessening of competition in the
wholesale and retail sale of gasoline in the States of New
York, Connecticut, Rhode Island, Massachusetts, Vermont,
New Hampshire, or Maine, resulting from the proposed
Merger, as alleged in the Commission's Complaint.

V.

IT IS FURTHER ORDERED that

A. Respondents shall divest the Mobil Mid-Atlantic Marketing

Assets to a single acquirer, absolutely and in good faith and
at no minimum price, within nine (9) months from the date
Respondents execute the Agreement Containing Consent
Orders.

. Respondents shall, upon the Effective Date of Divestiture of

the Mobil Mid-Atlantic Marketing Assets, assign to the
acquirer of the Mobil Mid-Atlantic Marketing Assets (1) all
Existing Lessee Agreements with respect to the Mobil Mid-
Atlantic Marketing Assets in effect as of the Effective Date
of Divestiture of the Mobil Mid-Atlantic Marketing Assets
and (2) all Existing Supply Agreements between Mobil and
Mobil Branded Sellers in effect as of the Effective Date of
Divestiture of the Mobil Mid-Atlantic Marketing Assets
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with respect to Retail Sites in the District of Columbia and
the States of New Jersey, Pennsylvania, Delaware,
Maryland, and Virginia.

. Respondents shall enter into an agreement with the acquirer
of the Mobil Mid-Atlantic Marketing Assets, the terms of
which and subsequent amendments to which shall be
subject to the prior approval of the Commission, which shall
be effective upon the Effective Date of Divestiture of the
Mobil Mid-Atlantic Marketing Assets, pursuant to which
the acquirer of the Mobil Mid-Atlantic Marketing Assets
will receive, for a period of ten (10) years from the Effective
Date of Divestiture of the Mobil Mid-Atlantic Marketing
Assets: (1) the exclusive right (except with respect to Retail
Sites at Turnpike Locations to the extent that Respondents
have failed to assign or terminate their rights in connection
therewith) to sell Branded Fuels under the Mobil brand in
the District of Columbia and the States of New Jersey,
Pennsylvania, Delaware, Maryland, and Virginia, except as
permitted by subparagraphs V.G. and V.H., and (2) the
exclusive right (except with respect to Turnpike Locations
to the extent that Respondents have failed to assign or
terminate their rights in connection therewith) to use
Mobil’s brand name in connection with the sale of Branded
Fuels under the Mobil brand in the District of Columbia and
the States of New Jersey, Pennsylvania, Delaware,
Maryland, and Virginia, including the exclusive rights to
use Mobil’s identification signs, trademarks, and other trade
indicia, and the non-exclusive right to accept and process
Mobil credit cards in connection with such sales of Mobil
Branded Fuels. Such agreement shall provide for the
provision of credit card services, additive, and such brand
support as the acquirer may choose to purchase and may
provide for payments covering Respondents’ costs for
provision of credit card services, additive, and such brand
support as the acquirer may choose to purchase. The
agreement shall not provide for any payment by the acquirer
to Respondents for the use of the brand name for the first
five years of the agreement, but may provide for additional
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payments, beginning five (5) years after the Effective Date
of Divestiture of the Mobil Mid-Atlantic Marketing Assets
and escalating each year until the end of the ten (10) year
term, by the acquirer to Respondents for the use of Mobil’s
identification signs, trademarks, and other trade indicia.
Acquirer’s payments for credit card services, additive and
the use of Mobil’s brand, but not including such other brand
support as acquirer may choose to purchase, shall not
exceed 2.5 cents per gallon, except that the agreement may
provide for an annual minimum payment to which
Respondents and the acquirer agree, subject to approval of
the Commission. At the end of the ninth year after the
Effective Date of Divestiture of the Mobil Mid-Atlantic
Marketing Assets, Respondents shall offer to meet with the
acquirer to discuss a renewal of the agreement.

. Respondents shall offer the acquirer of the Mobil Mid-

Atlantic Marketing Assets an indemnity, subject to the prior
approval of the Commission and to be effective upon the
Effective Date of Divestiture of the Mobil Mid-Atlantic
Marketing Assets, which indemnity shall allocate among
Respondents and the acquirer, on such terms as the
Respondents and the acquirer agree, responsibility with
respect to potential claims and liabilities arising out of
failure to comply with local, state, and federal
environmental obligations in connection with the Retail
Sites that are divested or assigned pursuant to this
Paragraph.

. Respondents shall divest the Mobil Mid-Atlantic Marketing

Assets, assign the Existing Lessee Agreements and Existing
Supply Agreements, and enter into the agreements as
required by subparagraphs V.A., V.B., V.C., and V.D. only
to a single acquirer that receives the prior approval of the
Commission and only in a manner that receives the prior
approval of the Commission; provided, however, that, with
respect to assets that are to be divested or agreements
entered into pursuant to this paragraph at the acquirer’s
option, Respondents need not divest such assets or enter
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into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets or
agreements.

. Upon the Effective Date of Divestiture of the Mobil Mid-
Atlantic Marketing Assets, Respondents shall allow the
acquirer of the Mobil Mid-Atlantic Marketing Assets the
non-exclusive right to sell other Mobil Branded Products
(e.g., motor oil) at the acquirer’s Mobil branded Retail Sites
in the District of Columbia and the States of New Jersey,
Pennsylvania, Delaware, Maryland, and Virginia. The
acquirer’s access to all such other products or services
acquired from Respondents for resale at such Retail Sites
shall be on commercial, arm’s length terms no less
favorable than those given by Respondents to other
wholesale purchasers. Upon the Effective Date of
Divestiture of the Mobil Mid-Atlantic Marketing Assets,
Respondents shall allow a Mobil Branded Seller or Mobil
Lessee Dealer that was Mobil’s franchisee with respect to a
Business Format Franchise as of the Effective Date of
Divestiture of the Mobil Mid-Atlantic Marketing Assets to
continue as Respondents’ franchisee with respect to such
Business Format Franchise. Respondents shall not object to
an assumption by the acquirer of Respondents’ obligations
as Business Format Franchisee, subject to any applicable
approvals required of the Business Format Franchisor.

. Respondents shall not, except as requested by the acquirer
of the Mobil Mid-Atlantic Marketing Assets (and except at
Retail Sites at Turnpike Locations to the extent that
Respondents have failed to assign or terminate their rights
in connection therewith), (1) sell or attempt to sell, for
twelve (12) years from the Effective Date of Divestiture of
the Mobil Mid-Atlantic Marketing Assets, Branded Fuels
under the Mobil brand for sale or resale at Retail Sites in the
District of Columbia and the States of New Jersey,
Pennsylvania, Delaware, Maryland, and Virginia; provided,
however, that Respondents may sell to the acquirer of the
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Mobil Mid-Atlantic Marketing Assets quantities of Branded
Fuels equal to quantities of unadditized gasoline sold to
Respondents by the acquirer for purposes of adding Mobil’s
proprietary additive and making the gasoline salable by
acquirer as Mobil Branded Fuels, or (2) sell or attempt to
sell, for seven (7) years from the Effective Date of
Divestiture of the Mobil Mid-Atlantic Marketing Assets,
Branded Fuels under the Exxon brand to any Mobil Branded
Seller or Mobil Lessee Dealer for resale at any Retail Site in
the District of Columbia and the States of New Jersey,
Pennsylvania, Delaware, Maryland, and Virginia that sold
Mobil Branded Fuels as of the date Respondents executed
the Agreement Containing Consent Orders. This
subparagraph shall not prohibit sales, solicitations,
discussions or negotiations involving brands other than the
Mobil brand with respect to Retail Sites that were not Mobil
branded Retail Sites as of the date Respondents execute the
Agreement Containing Consent Orders.

. Notwithstanding the provisions of subparagraph V.C. and

V.G., in the event that the acquirer of the Mobil Mid-
Atlantic Marketing Assets ceases to use the Mobil brand in
the District of Columbia or in any of the States of New
Jersey, Pennsylvania, Delaware, Maryland, or Virginia
pursuant to the agreement conveying the right to use the
brand described in V.C., Respondents shall have the right to
use the brand in such District or State beginning two (2)
years after the acquirer of the Mobil Mid-Atlantic
Marketing Assets ceases to use the brand in such District or
State, but in no event prior to five (5) years after the
Effective Date of Divestiture of the Mobil Mid-Atlantic
Marketing Assets.

. Until the Effective Date of Divestiture of the Mobil

Mid-Atlantic Marketing Assets, Respondents shall take such
actions as are necessary to maintain the viability and
marketability of the assets and to prevent the destruction,
removal, wasting, deterioration, or impairment of any of the
assets, except for ordinary wear and tear, including, but not
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limited to, continuing in effect and maintaining all
proprietary trademarks, trade names, logos, trade dress,
identification signs, Business Format Franchise agreements,
and renewing or extending any base leases or ground leases
that expire or terminate prior to the Effective Date of
Divestiture of the Mobil Mid-Atlantic Marketing Assets.
Until the assignments of Existing Supply Agreements
provided by subparagraph V.B. occur, Respondents shall
not attempt in any way to encourage any Mobil Branded
Seller to terminate, nor shall Respondents terminate (except
for reasons set out in § 2802(c) of the Petroleum Marketing
Practices Act, 15 U.S.C. § 2802(c)), an Existing Supply
Agreement with respect to a Retail Site in the District of
Columbia and the States of New Jersey, Pennsylvania,
Delaware, Maryland, and Virginia, and Respondents shall
continue in effect all programs and other business practices
aimed at maintaining existing relationships with Mobil
Branded Sellers with respect to Retail Sites in the District of
Columbia and the States of New Jersey, Pennsylvania,
Delaware, Maryland, and Virginia and shall otherwise seek
to preserve such relationships as diligently as was done
prior to the time Respondents executed the Agreement
Containing Consent Orders. Respondents shall offer to all
Mobil Branded Distributors in District of Columbia and the
States of New Jersey, Pennsylvania, Delaware, Maryland,
and Virginia the program set forth in Appendix A.

. The purpose of the divestiture of the Mobil Mid-Atlantic
Marketing Assets, the assignment of the Existing Supply
Agreements, and of the other provisions of this Paragraph is
to ensure the continued use of the assets comprising Mobil’s
marketing business in these states as a viable, on-going
business, in the same business in which they were engaged
at the time of the announcement of the proposed Merger,
and to remedy the lessening of competition in the wholesale
and retail sale of gasoline in the District of Columbia and
the States of New Jersey, Pennsylvania, Delaware,
Maryland, and Virginia resulting from the proposed Merger,
as alleged in the Commission's Complaint.
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VI

IT IS FURTHER ORDERED that:

A. Respondents shall divest the Mobil Texas Marketing Assets

to a single acquirer, absolutely and in good faith and at no
minimum price, within nine (9) months from the date
Respondents execute the Agreement Containing Consent
Orders.

. Respondents shall divest the Mobil Texas Marketing Assets

only to:

(1) 7-Eleven, Inc., formerly known as Southland
Corporation, or

(2) an acquirer that receives the prior approval of the
Commission,

and, as to either acquirer, only in a manner that receives the
prior approval of the Commission; provided, however, that,
with respect to assets that are to be divested or agreements
entered into pursuant to this paragraph at the acquirer’s
option, Respondents need not divest such assets or enter
into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets or
agreements.

. Respondents shall divest Mobil’s TETCO Interest to an

acquirer absolutely and in good faith and at no minimum
price, within nine (9) months from the date Respondents
execute the Agreement Containing Consent Orders.

D. Respondents shall divest Mobil’s TETCO Interest only to:

(1) Mobil’s TETCO Partners/Members or
(2) an acquirer that receives the prior approval of the
Commission,
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and, as to either acquirer, only in a manner that receives the
prior approval of the Commission; provided, however, that,
with respect to assets that are to be divested or agreements
entered into pursuant to this paragraph at the acquirer’s
option, Respondents need not divest such assets or enter
into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets or
agreements.

. Respondents shall, within nine (9) months from the date
Respondents execute the Agreement Containing Consent
Orders, assign to a single person in each of the Texas MSAs
(each of whom shall be a “Mobil Texas Assignee”) that
receives the prior approval of the Commission, all Existing
Supply Agreements between Mobil and Mobil Branded
Sellers in effect as of the date of the assignment with respect
to Retail Sites in the applicable Texas MSA.

. Respondents shall enter into agreements with each Mobil
Texas Assignee, the terms of which and subsequent
amendments to which shall be subject to the prior approval
of the Commission, which shall be effective upon the
effective date of the assignments pursuant to subparagraph
VLE., pursuant to which each Mobil Texas Assignee will
receive, for a period of ten (10) years from the effective date
of the assignment to the Mobil Texas Assignee(s), in the
pertinent Texas MSA or MSAs: (1) the exclusive right to
sell Branded Fuels under the Mobil brand, except as
permitted by subparagraphs VLI. and VL.J., and (2) the
exclusive right to use Mobil’s brand name, including the
exclusive right to use Mobil’s identification signs,
trademarks, and other trade indicia, and the non-exclusive
right to accept and process Mobil credit cards in connection
with such sales of Branded Fuels under the Mobil brand.
Such agreement shall provide for provision of credit card
services, additive, and such brand support as the assignee
may choose to purchase and may provide for payments
covering Respondents’ costs for the provision of credit card
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services, additive, and such brand support as the assignee
may choose to purchase. The agreement shall not provide
for any payment by the assignee to Respondents for the use
of the brand name for the first five years of the agreement,
but may provide for additional payments, beginning five (5)
years after the effective date of the assignment to the Mobil
Texas Assignee(s) and escalating each year until the end of
the ten (10) year term, by the assignee to Respondents for
the use of Mobil’s identification signs, trademarks, and
other trade indicia. Assignee’s payments for credit card
services, additive and the use of Mobil’s brand, but not
including such other brand support as the assignee may
choose to purchase, shall not exceed 2.5 cents per gallon,
except that the agreement may provide for an annual
minimum payment to which Respondents and the assignee
agree, subject to approval of the Commission. At the end of
the ninth year after the effective date of the assignment to
the Mobil Texas Assignee(s), Respondents shall offer to
meet with the assignee to discuss a renewal of the
agreement.

G. Upon the effective date of the assignment to the Mobil

Texas Assignee(s), Respondents shall allow the assignee the
non-exclusive right to sell other Mobil Branded Products
(e.g., motor oil) at the acquirer’s Mobil branded Retail Sites
in the pertinent Mobil Texas MSA (or MSAs). The
assignee’s access to all such other products or services
acquired from Respondents for resale at such Retail Sites
shall be on commercial, arm’s length terms no less
favorable than those given by Respondents to other
wholesale purchasers. Upon the effective date of the
assignment to the Mobil Texas Assignee(s), Respondents
shall allow a Mobil Branded Seller or Mobil Lessee Dealer
that was Mobil’s franchisee with respect to a Business
Format Franchise as of the effective date of the assignment
to the Mobil Texas Assignee(s) to continue as Respondents’
franchisee with respect to such Business Format Franchise.
Respondents shall not object to an assumption by the
acquirer of Respondents’ obligations as Business Format
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Franchisee, subject to any applicable approvals required of
the Business Format Franchisor.

. Respondents shall offer each Mobil Texas Assignee an
indemnity, subject to the prior approval of the Commission
and to be effective upon the effective date of the pertinent
assignment, which indemnity shall allocate among
Respondents and the assignee, on such terms as the
Respondents and the assignee agree, responsibility with
respect to potential claims and liabilities arising out of
failure to comply with local, state, and federal
environmental obligations in connection with the Retail
Sites that are assigned to the assignee pursuant to
subparagraph VLE.

. Respondents shall not, except as requested by the Mobil
Texas Assignee(s) in a Texas MSA, (1) sell or attempt to
sell, for twelve (12) years from the effective date of the
assignment to the Mobil Texas Assignee(s) in that MSA,
Branded Fuels under the Mobil brand for sale or resale at
Retail Sites in the Texas MSAs; provided, however, that
Respondents may sell to each Mobil Texas Assignee
quantities of Branded Fuels equal to quantities of
unadditized gasoline sold to Respondents by the assignee
for purposes of adding Mobil’s proprietary additive and
making the gasoline salable by assignee as Mobil Branded
Fuels, or (2) sell or attempt to sell, for seven (7) years from
the effective date of the assignment to the Mobil Texas
Assignee(s), Branded Fuels under the Exxon brand to any
Mobil Branded Seller or Lessee Dealer for resale at Retail
Sites in the Texas MSAs that sold Mobil Branded Fuels as
of the date Respondents executed the Agreement Containing
Consent Orders. This subparagraph shall not prohibit sales,
solicitations, discussions or negotiations involving brands
other than the Mobil brand with respect to Retail Sites in a
Texas MSA that were not Mobil branded Retail Sites as of
the date Respondents execute the Agreement Containing
Consent Orders.
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J. Notwithstanding the provisions of subparagraph VLF. and

VLI, in the event that the Mobil Texas Assignee(s) ceases
to use the Mobil brand in any of the Texas MSAs pursuant
to the agreement conveying the right to use the brand
described in subparagraph VI.F, Respondents shall have the
right to use the brand in that MSA beginning two (2) years
after the Mobil Texas Assignee(s) ceases to use the brand in
that MSA, but in no event prior to five (5) years after the
effective date of the assignment.

. Until the Effective Date of Divestitures of the Mobil Texas

Marketing Assets and Mobil’s TETCO Interest,
Respondents shall take such actions as are necessary to
maintain the viability and marketability of the respective
assets and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the respective assets,
except for ordinary wear and tear, including, but not limited
to, continuing in effect and maintaining all proprietary
trademarks, trade names, logos, trade dress, identification
signs, Business Format Franchise agreements,-and renewing
or extending any base leases or ground leases that expire or
terminate prior to the Effective Date of Divestiture of the
Mobil Texas Marketing Assets. Until the assignments of
Existing Supply Agreements provided by subparagraph
VLE. occur, Respondents shall not attempt in any way to
encourage any Mobil Branded Seller to terminate, nor shall
Respondents terminate (except for reasons set out in §
2802(c) of the Petroleum Marketing Practices Act, 15
U.S.C. § 2802(c)), an Existing Supply Agreement with
respect to a Retail Site in the Texas MSAs, and Respondents
shall continue in effect all programs and other business
practices aimed at maintaining existing relationships with
Mobil Branded Sellers with respect to Retail Sites in the
Texas MSAs and shall otherwise seek to preserve such
relationships as diligently as was done prior to the time
Respondents executed the Agreement Containing Consent
Orders. Respondents shall offer to all Mobil Branded
Distributors in the Texas MSAs the program set forth in
Appendix A.
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L. The purpose of the divestiture of the Mobil Texas
Marketing Assets, Mobil’s TETCO Interest, the assignment
of the Existing Supply Agreements, and of the other
provisions of this Paragraph is to ensure the continued use
of the assets comprising Mobil’s marketing business in the
Texas MSAs as viable, on-going businesses, in the same
businesses in which they were engaged at the time of the
announcement of the proposed Merger, and to remedy the
lessening of competition in the wholesale and retail sale of
gasoline in the Texas MSAs resulting from the proposed
Merger, as alleged in the Commission's Complaint.

VIIL.
IT IS FURTHER ORDERED that:

A. Respondents shall divest the Mobil Boston Terminal,
absolutely and in good faith and at no minimum price,
within nine (9) months from the date Respondents execute
the Agreement Containing Consent Orders.

B. Respondents shall divest the Mobil Boston Terminal to an
acquirer that receives the prior approval of the Commission
and only in a manner that receives the prior approval of the
Commission; provided, however, that, with respect to assets
that are to be divested or agreements entered into pursuant
to this paragraph at the acquirer’s option, Respondents need
not divest such assets or enter into such agreements only if
the acquirer chooses not to acquire such assets or enter into
such agreements and the Commission approves the
divestiture without such assets or agreements.

C. Until the Effective Date of Divestiture of the Mobil Boston
Terminal, Respondents shall take such actions as are
necessary to maintain the viability and marketability of the
assets and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the assets, except for
ordinary wear and tear.
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D. The purpose of this Paragraph is to ensure the continuation
of the Mobil Boston Terminal as an ongoing, viable
enterprise engaged in the Terminaling of gasoline and other
petroleum products, and to remedy the lessening of
competition resulting from the Merger in Terminaling
markets as alleged in the Commission’s complaint.

VIII.
IT IS FURTHER ORDERED that:

A. Respondents shall divest the Mobil Manassas Terminal,
absolutely and in good faith and at no minimum price,
within nine (9) months from the date Respondents execute
the Agreement Containing Consent Orders.

B. Respondents shall divest the Mobil Manassas Terminal to
an acquirer that receives the prior approval of the
Commission and only in a manner that receives the prior
approval of the Commission;

C. Until the Effective Date of Divestiture of the Mobil
Manassas Terminal, Respondents shall take such actions as
are necessary to maintain the viability and marketability of
the assets and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the assets, except for
ordinary wear and tear.

D. The purpose of this Paragraph is to ensure the continuation
of the Mobil Manassas Terminal as an ongoing, viable
enterprise engaged in the Terminaling of gasoline and other
petroleum products, and to remedy the lessening of
competition resulting from the Merger in Terminaling
markets as alleged in the Commission’s complaint
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IX.
IT IS FURTHER ORDERED that:

A. Respondents shall divest, absolutely and in good faith and at
no minimum price, within nine (9) months from the date
Respondents execute the Agreement Containing Consent
Orders, either all of Mobil’s interest in Colonial or all of
Exxon’s interest in Plantation.

B. Respondents shall divest the Colonial or Plantation interest
identified in subparagraph A. above only to an acquirer that
receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission.

C. Pending divestiture of either Mobil’s interest in Colonial or
Exxon’s interest in Plantation, Respondents shall not serve
on Colonial’s board of directors or any committee thereof,
attend meetings of Colonial’s board of directors or any
committee thereof, vote any of Mobil’s stock in Colonial
(provided, however, that Respondents shall vote its stock in
Colonial to create unanimity only when unanimous action
by all owners of Colonial is required and Respondents’ vote
1S necessary to create unanimity), or receive any information
from Colonial not made available to all shippers or to the
public at large, except that a representative of Respondents
may observe meetings of the Colonial Board of Directors
and may receive and use nonpublic information of Colonial
solely for the purpose of effectuating the divestiture of
Mobil’s interest in Colonial pursuant to this Order. Said
representative of Respondents shall be identified to the
Commission, shall not divulge any nonpublic Colonial
information to Respondents (other than employees of
Respondents whose sole responsibility is to effectuate the
divestiture, and agents of Respondents specifically retained
for the purpose of effectuating the divestiture), and shall
acknowledge these obligations in writing to the
Commission.
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D. The purpose of the divestiture of either the Colonial or

Plantation pipeline interest is to prevent an overlap of
ownership in both of these pipeline systems and to remedy
the lessening of competition resulting from the proposed
Merger as alleged in the Commission's Complaint.

X.

IT IS FURTHER ORDERED that

A. Respondents shall divest, absolutely and in good faith and at

no minimum price, within nine (9) months from the date
Respondents execute the Agreement Containing Consent
Orders, all of Mobil’s interest in TAPS; provided, however,
that divestiture of (1) Mobil’s interest in the Prince William
Sound Oil Spill Response Corporation and (2) Mobil’s
interest in the terminal tankage governed by Section 3.2 of
the Trans Alaska Pipeline System Agreement in excess of a
3% interest in such tankage, shall be at the acquirer’s
option.

. Respondents shall divest Mobil’s interest in TAPS only to

an acquirer that receives the prior approval of the
Commission and only in a manner that receives the prior
approval of the Commission; provided, however, that, with
respect to assets that are to be divested or agreements
entered into pursuant to this paragraph at the acquirer’s
option, Respondents need not divest such assets or enter
into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets or
agreements.

. Until the Effective Date of Divestiture of Mobil’s interest in

TAPS, Respondents shall take such actions as are necessary
to maintain the viability and marketability of the assets and
to prevent the destruction, removal, wasting, deterioration,
or impairment of any of the assets, except for ordinary wear
and tear.



FEDERAL TRADE COMMISSION DECISIONS 289
VOLUME 131

Decision and Order

D. The purpose of the divestiture of Mobil’s interest in TAPS
is to prevent the combination of Mobil’s and Exxon’s
interest in TAPS and to remedy the lessening of competition
resulting from the proposed Merger as alleged in the
Commission’s Complaint.

E. For a period of ten (10) years from the Effective Date of
Divestiture of Mobil’s interest in TAPS, Respondents shall
not (1) reacquire Mobil’s interest in TAPS or (2) enter into
any joint venture (except one in which the owners of at least
75% of TAPS participate) in which all or substantially all of
Mobil’s interest in TAPS is managed, operated or controlled
by such joint venture without providing the Commission
with advance notification. Said notification shall be given
on the Notification and Report Form set forth in the
Appendix to Part 803 of Title 16 of the Code of Federal
Regulations as amended (hereinafter referred to as “the
Notification”), and shall be prepared and transmitted in
accordance with the requirements of that part, except that no
filing fee will be required for any such notification,
notification shall be filed with the Secretary of the
Commission, notification need not be made to the United
States Department of Justice, and notification is required
only of Respondents and not of any other party to the
transaction. Respondents shall provide the Notification to
the Commission at least sixty (60) days prior to
consummating the transaction (hereinafter referred to as the
“first waiting period”). If, within the first waiting period,
representatives of the Commission make a written request
for additional information or documentary material (within
the meaning of 16 C.F.R. § 803.20), Respondents shall not
consummate the transaction until twenty (20) days after
submitting such additional information or documentary
material. Early termination of the waiting periods in this
Paragraph may be requested and, where appropriate, granted
by letter from the Bureau of Competition. Provided,
however, that prior notification shall not be required by this
Paragraph for a transaction for which notification is required
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to be made, and has been made, pursuant to Section 7A of
the Clayton Act, 15 U.S.C. § 18a.

XI.

IT IS FURTHER ORDERED that, within ten (10) days from

the date this Order becomes final, Exxon will surrender its
contractual right to reacquire the Retail Sites in Arizona that
Exxon sold to Tosco Corporation pursuant to the “Agreement of
Purchase and Sale (Arizona Assets Sale)” dated November 10,
1994 between Exxon Corporation and Tosco Corporation, as
amended.

XII.

IT IS FURTHER ORDERED that:

A. Within nine (9) months from the date Respondents execute

the Agreement Containing Consent Orders, Respondents
shall divest the Exxon Jet Turbine Oil Business to a single
acquirer, as set forth in subparagraph XII.B., absolutely and
in good faith and at no minimum price. Respondents shall
divest the Exxon Jet Turbine Oil Business only to an
acquirer that receives the prior approval of the Commission
and only in a manner that receives the prior approval of the
Commission.

. Respondents shall carry out the divestiture of the Exxon Jet

Turbine Oil Business on the following terms:

1. Respondents shall assign to the acquirer all contracts for
the supply of Jet Turbine Oils by Exxon, where
permissible under applicable law and/or the terms of the
contracts. With respect to existing non-assignable
approvals, permits or contracts with customers for the
purchase of Jet Turbine Oils, Respondents shall use best
efforts to assist in the transfer to the acquirer of such
contracts. Best efforts shall include a written reasoned
recommendation, the provision to the acquirer of all
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information and records available to Exxon relating to
such customers, the provision to the acquirer of available
customer contact data and information on the customer
decision maker(s) and, if the acquirer so requests in
accordance with reasonable commercial practice, the
organization of joint visits with the acquirer to such
customers.

. For a two (2) year period from the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business and
subject to terms and conditions to be mutually agreed
upon between the acquirer and Respondents,
Respondents shall not solicit for the purpose of selling
Jet Turbine Oils any commercial aviation customers to
which Exxon has sold any Jet Turbine Oils between
January 1, 1999, and the Effective Date of Divestiture of
the Exxon Jet Turbine Oil Business. Respondents may
approach such customers for the purpose of selling
products other than Jet Turbine Oils. To the extent that
Mobil sold Jet Turbine Oils to any customers of the
Exxon Jet Turbine Oil Business after January 1, 1999,
and before October 1, 1999, nothing herein shall be
construed to prevent Respondents from continuing to sell
Mobil Jet Turbine Oils to such customers.

. Respondents shall assign to the acquirer all of Exxon’s
contracts for the purchase of esters and additives used by
Exxon in manufacturing Jet Turbine Oils, where
permissible under applicable law and/or the terms of the
contracts. With respect to existing non-assignable
contracts for the purchase of esters and additives used by
Exxon in manufacturing Jet Turbine Oils, Respondents
shall use their best efforts to assist in the transfer to the
acquirer of such contracts.

. At the time Respondents apply to the Commission for
approval of the divestiture, Respondents shall provide the
Commission with copies of the approval by the
leaseholder of Exxon’s manufacturing facility located in



292

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 131

Decision and Order

Bayway, New Jersey to the divestiture of that facility.
With respect to permits, licenses or other rights granted
by governmental authorities (other than patents),
Respondents shall provide such assistance as the acquirer
may reasonably request in the acquirer’s efforts to obtain
comparable permits, licenses or rights.

. Respondents shall take reasonable steps from the date

Respondents execute the Agreement Containing Consent
Orders, including appropriate incentive schemes (such as
payment of all current and accrued benefits, e.g., bonuses
and pensions, etc., to which the employees are entitled),
to cause the Exxon Jet Turbine Oil Employees to accept
offers of employment from the acquirer. For a period of
at least two (2) years following the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business,
Respondents shall not hire or solicit Exxon Jet Turbine
Oil Employees who accept such offers unless the
employees have been terminated by the acquirer.
Respondents shall not offer incentives to Exxon Jet
Turbine Oil Employees to stay with Respondents, and
shall not assign Exxon Jet Turbine Employees to
Respondents’ Jet Turbine Oils business for a period of at
least two (2) years following the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business.

. Respondents shall require that, as a condition of

continued employment with Respondents after the
divestiture of the Exxon Jet Turbine Oil Business, any of
Respondents’ employees with knowledge of Jet Turbine
Oil Formulations, trade secrets, know-how, and other
intellectual property conveyed to the acquirer pursuant to
this Paragraph XII enter into agreements with the
acquirer not to disclose to Respondents or to any third
party any such intellectual property, except that such
agreements may permit such employees to disclose to
Respondents intellectual property other than Jet Turbine
Oil Formulations for uses outside the Field of Jet Turbine
Oils. To permit the acquirer to protect the confidentiality
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of intellectual property conveyed to it, Respondents shall
assign to the acquirer (to the extent assignable) such
rights under contracts between Exxon and its former
employees as require such employees to preserve the
confidentiality of such intellectual property. To the
extent that such agreements with Exxon’s former
employees are not assignable, Respondents shall enforce
such confidentiality provisions at the request and
expense, and with the assistance of, the acquirer.
Respondents shall not accept, nor seek to obtain, from
any current or former employee of Exxon,

a. for any use, Jet Turbine Oil Formulations, or

b. for use within the Field of Jet Turbine Oils, other
intellectual property conveyed to the acquirer pursuant
to this Paragraph XII,

except (x) with the consent of the acquirer, or (y) as
required to comply with this Order or prosecute, defend, or
enforce patents, patent applications and claims relating to
the Exxon Jet Turbine Oil Business where (i) those who
receive such information enter into confidentiality
agreements with the acquirer not to disclose or use, other
than for the purposes listed in provision (y), any
intellectual property conveyed to the acquirer, and (i1)
Respondents use their best efforts to obtain a protective
order to protect the confidentiality of such intellectual
property during any adjudication.

7. Respondents shall provide Key Exxon Jet Turbine Oil
Employees with the following financial incentives to
continue in their employment positions pending
divestiture and to accept employment with the acquirer at
the time of the divestiture or at any time within two (2)
years thereafter:
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a. Vesting of all pension benefits current and accrued as
of the Effective Date of Divestiture of the Exxon Jet
Turbine Oil Business;

b. A bonus equal to thirty (30) percent of the employee's
annual salary (including any other bonuses) as of the
Effective Date of Divestiture of the Exxon Jet Turbine
Oil Business for any individual who agrees to
employment with the acquirer, payable upon the
beginning of employment by the acquirer. For Pat
Godici, the bonus shall be one hundred (100) percent
of his annual salary.

With respect to Key Exxon Jet Turbine Oil Employees,
compliance with such incentives shall constitute the
“reasonable steps” required by subparagraph XII.B.5. For
a period of at least three (3) years following the Effective
Date of Divestiture of the Exxon Jet Turbine Oil Business,
Respondents shall not hire or solicit Key Exxon Jet
Turbine Oil Employees who accept offers of employment
from the acquirer unless the employees have been
terminated by the acquirer. Respondents shall not offer
incentives to Key Exxon Jet Turbine Oil Employees to
stay with Respondents, and shall not assign Key Exxon Jet
Turbine Employees to Respondents’ Jet Turbine Oils
business for a period of at least three (3) years following
the Effective Date of Divestiture of the Exxon Jet Turbine
Oil Business. If Pat Godici continues to be employed by
Respondents after the Effective Date of Divestiture of the
Exxon Jet Turbine Oil Business, Respondents shall, at the
acquirer’s option, assign him as a consultant to the
acquirer for up to full-time for two years, with the acquirer
paying (a) a prorated share of his salary and employee
benefits and (b) reasonable travel expenses (including
meals and lodging).

8. Respondents shall place no restrictions on the use by the

acquirer of any of the business or assets of the Exxon Jet
Turbine Oil Business, other than the field of use
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restrictions set forth in this Paragraph XII and in the
definition of “Exxon Jet Turbine Oil Business.”

. Notwithstanding any other provisions of this Paragraph
XII and notwithstanding subparagraph 1.Z.5.,
Respondents shall not be required to convey to the
acquirer any rights to the Excluded Jet Turbine Oil
Assets or to the mark and slogan “Fly with the Tiger”,
except that Respondents shall allow the acquirer to
identify itself (for a period of one (1) year from the
Effective Date of Divestiture of the Exxon Jet Turbine
Oil Business) as the acquirer of the “Exxon” or “Esso”
Jet Turbine Oil Business. For a period of two (2) years
after the Effective Date of Divestiture of the Exxon Jet
Turbine Oil Business, Respondents shall not use the
Excluded Jet Turbine Oil Assets in the marketing,
customer support, or sale of Jet Turbine Oils, except that
Respondents may use the word “Exxon” as part of the
“Exxon Mobil” (or “ExxonMobil”’) name or mark. For a
period of five (5) years after the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business,
Respondents shall not use the mark and slogan “Fly with
the Tiger” in the marketing, customer support, or sale of
Jet Turbine Oils. Respondents shall not be required to
allow the acquirer to use the names “ETO” and “Exxon
Turbo Oil,” except that Respondents shall allow the
acquirer to use the term “turbo oil” and shall allow the
acquirer to identify its products (for a period of one (1)
year from the Effective Date of Divestiture of the Exxon
Jet Turbine Oil Business) as formerly known as “ETO”
or “Exxon Turbo Oil.” Respondents shall not use the
names “ETO” and “Exxon Turbo Oil” in the Field of Jet
Turbine Oils. However, Respondents shall be allowed to
use the phrase “turbo o0il” in the Field of Jet Turbine Oils
if that phrase is not preceded immediately by the word
“Exxon”. In particular, Respondents shall be allowed to
use the phrase “turbo oil” in the Field of Jet Turbine Oils
if that phrase is immediately preceded by the words
“Exxon Mobil” or “ExxonMobil”. Respondents shall
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agree with the acquirer to comply with the requirements
of this subparagraph XII.B.9. For purposes of this
subparagraph XII.B.9., “Excluded Jet Turbine Oil
Assets” means the following names, marks, copyrights,
slogans, symbols, designs, or icons: Exxon; Esso;
Humble; Live Running Tiger; Crossed X (Interlocking X
Device); Oil Drop Character Design; Happy Motoring;
Whimsical Tiger; Run with the Tiger; and Rely on the
Tiger.

Respondents shall convey to the acquirer all copies of
records containing Jet Turbine Oil Formulations of the
Exxon Jet Turbine Oil Business. Respondents shall
provide the acquirer with all records containing any
other intellectual property to be conveyed to the
acquirer to the extent that such records are located at
the facilities used by the Exxon Jet Turbine Oil
Business in Bayway (New Jersey), Florham Park
(New Jersey), Sarnia (Ontario), and Houston (Texas),
or were moved from such locations after November 1,
1999. Respondents may redact from the records
conveyed to the acquirer information that pertains
neither to the Exxon Jet Turbine Oil Business nor the
Field of Jet Turbine Oils. Respondents may retain
copies of the records conveyed to the acquirer if they
pertain to businesses other than the Exxon Jet Turbine
Oil Business, provided that Respondents redact
therefrom all information pertaining solely to the
Exxon Jet Turbine Oil Business. Provided further,
however, that counsel for Respondents may retain
unredacted copies of all records provided to the
acquirer in order to comply with this Order and
prosecute, defend, and enforce patents, patent
applications, and claims relating to the Exxon Jet
Turbine Oil Business if (i) those who view such
unredacted records enter into confidentiality
agreements with the acquirer not to disclose or use
other than for such purposes any intellectual property
conveyed to the acquirer, and (i) Respondents use
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their best efforts to obtain a protective order to protect
the confidentiality of such intellectual property during
any adjudication.

Following the Effective Date of Divestiture of the
Exxon Jet Turbine Oil Business, Respondents shall
not manufacture or sell any Jet Turbine Oils that have
the same formulation or product name as any Jet
Turbine Oils manufactured or sold by the Exxon Jet
Turbine Oil Business at any time prior to the Effective
Date of Divestiture of the Exxon Jet Turbine Oil
Business.

With respect to Exxon’s contracts for the distribution
of Jet Turbine Oils, Respondents shall, at the
acquirer’s option, use their best efforts to assist the
acquirer in securing contractual rights with
distributors of Exxon Jet Turbine Oils comparable to
the rights in Exxon’s distributor contracts used by
Exxon to distribute Jet Turbine Oils.

Within one (1) year of the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business,
Respondents shall supplement Appendix B
(Confidential), subject to the prior approval of the
Commission, with any and all additional patents
selected by the acquirer, provided that:

each such patent was (i) issued to, or applied for by,
Exxon as of the date of the Merger, or (ii) was the
subject of a patent application filed by the Held
Separate Exxon Jet Turbine Oil Business (as specified
in subparagraph 1.LK.5. of the Order to Hold Separa