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IN THE MATTER OF

MONTGOMERY WARD CREDIT CORPORATION , ET AL.

CONSENT ORDER, ETe. , IN REGARD TO ALLEGED VIOLA TION OF
SEe. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3839. Complaint, Dec. 1998--Decision, Dec. , 1998

This consent order prohibits , among other things , two corporations , that extend
credit to consumers , from misrepresenting that any reaffirmation agreement has
been or will be filed with the bankrptcy court , or that any reaffinnation agreement
is binding.

Participants
For the Commission: John C. Hallerud and C. Steven Baker.
For the respondents: Max Shulman and Elizabeth Grayer

Cravath, Swaine Moore New York, N.

COMPLAINT

The Federal Trade Commission , having reason to believe that
Montgomery Ward Credit Corporation , a corporation , and General
Electric Capital Corporation , a corporation ("respondents ), have
violated the provisions of the Federal Trade Commission Act, and it
appearing to the Commission that this proceeding is in the public
interest , alleges:

1. Respondent Montgomery Ward Credit Corporation is a
Delaware corporation with its principal offce or place of business at
4246 South Riverboat Road , Taylorsville , Utah.

2. Respondent General Electric Capital Corporation is a New
York corporation with its principal executive offce or place 
business at 260 Long Ridge Road , Stamford , Connecticut.

3. Respondents are engaged in , among other things , the offering
and servicing of credit cards , including private label credit cards. In
the course and conduct oftheir businesses , respondents have regularly
extended credit (hereinafter referred to as "consumer credit
accounts

4. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce , as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.
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THE UNITED STATES BANKRUPTCY CODE

5. Underthe United States Bankruptcy Code (11 U. C. 1- 1330),
a debtor may be granted a discharge in a Chapter 7 bankuptcy
proceeding from debts that have arisen prior to the filing of the
bankptcy petition (hereinafter referred to as "pre-petition debts
meaning that the debtor is no longer individually liable for these
debts. The granting ofa discharge "operates as an injunction against
the commencement or continuation of an action , the employment of
process , or an act , to collect , recover or offset any such debt as a
personal Jiability ofthe debtor , whether or not discharge of such debt
is waived. . . . " 11 U. C. 524(a)(2). The purpose ofthe injunction is
to protect the debtor s " fresh start" by ensuring that no debt collection
efforts are taken against the debtor personally for pre-petition debts.

6. The United States Bankrptcy Code provides , however, that a
debtor may agree with a creditor that the creditor can enforce what
would otherwise be a discharged debt. In other words , a debtor may
reaffirm his or her pre-petition debts , as long as certain requirements
are met. These so-called "reaffrmation agreements " arc enforceable
only if, among other things, the agreement is filed with the
bankruptcy court. If the debtor is not represented by an attorney, the
bankruptcy court must hold a hearing to determine that the
reaffirmation agrcement would not impose an undue hardship on the
debtor and is in the best interest of the debtor, and must approve the
reaffrmation agreement before it becomes enforceable. II

c. 524(c) and (d).
7. If the requirements of 11 U. c. 524(c) and (d) are not met , an

agreement to reaffrm a debt is not binding and a creditor violates the
bankruptcy code if it attempts to collect that debt. 11 U. C. 524(a).

VIOLA TIO)/S OF SECTION Sea) OF THE
FEDERAL TRADE COMMISSION ACT

8. From at least January 1 , 1993 , to June 30 1997 , respondents
regularly solicited consumers who had filed for protection under
Chapter 7 of the United States Bankruptcy Code to enter into
agreements reaffrming some or all of their debt arising from pre-
petition consumer credit accounts that would otherwise be discharged
through bankruptcy proceedings.

9. In numerous instances , respondents represented , expressly or
by implication , to consumers that their reaffrmation agreements
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would be filed with the bankrptcy courts , as required by the United
States Bankruptcy Code.

10. In truth and in fact, in many cases respondents did not file the
reaffrmation agreements with the bankrptcy courts. Therefore , the
representation made in paragraph nine was , and is , false or misleading.

11. In numerous instances , respondents represented , expressly or
by implication , to consumers that theirreaffirmation agreements were
legally binding on the consumers and that the consumers were legally
required to pay their pre-petition debts.

12. In truth and in fact, in many cases, the reaffirmation
agreements were not legally binding on the consumers and the
consumers were not legally required to pay their pre-petition debts for
reasons including, but not necessarily limited to , the following: (a)
respondents did not file the reaffirmation agreements with the
bankruptcy courts; or (b) respondents filed the reaffirmation agree-
ments , but the agreements were then not approved by the bankruptcy
courts. Therefore , the representation made in paragraph eleven was
and is , false or misleading.

13. In the course and conduct of their businesses relating to
consumer credit accounts, respondents regularly collected from
consumers debts that had been legally discharged in bankruptcy
proceedings and that respondents were not permitted by law to
collect. Respondents ' actions have caused or were likely to cause
substantial injury to consumers that is not offset by any countervailing
benefits and is not reasonably avoidable by these consumers. 15

c. 5(n). Therefore , respondents ' collection of debts that they were
not permitted by law to collect was , and is , unfair.

14. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regional Offce
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondents with
violations of the Federal Trade Commission Act; and
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The respondents , their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondents ofal1 the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint , and waivers and other provisions as required by the
Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , and having duly considered the
comments fied thereafter by interested persons pursuant to Section

34 of its Rules , the Commission hereby issues its complaint, makes

the fol1owing jurisdictional findings and enters the following order;

a. Respondent Montgomery Ward Credit Corporation is a
Delaware corporation with its principal office or place of business at
4246 South Riverboat Road , Taylorsville , Utah.

b. Respondent General Electric Capital Corporation is a New
York corporation with its principal executive office or place of
business at 260 Long Ridge Road , Stamford , Connecticut.

2. The acts and practices of the respondents alleged in this
complaint have been in or affecting commerce , as "commerce " is

defined in the Federal Trade Commission Act.
3. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents , and the proceeding
is in the public interest.

ORDER

DEFINITO

For purposes of this order , the following definitions shall apply:

1. Unless otherwise specified respondents shal1 mean
Montgomery Ward Credit Corporation, a corporation, General

Electric Capital Corporation, a corporation , their successors and
assigns , and their offcers , agents , representatives , and employees.
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2. "Debt shall mean any obligation or alleged obligation of a
consumer to pay money arising out of an extension of open-end credit
under a plan to finance the purchase of goods or services , such goods
or services not including real estate or motor vehicles.

3. "Debtor shall mean any person who owes or is claimed to owe
a Debt.

4. "Reaffrmation Agreement shall mean any written agreement
between a respondent and a Debtor who has filed a petition under
Chapter 7 of the Bankruptcy Code , the consideration for which , in
whole or in part , is based on all or a part of any dischargeable
prepetition Debt incurred by a Debtor.

5. " Commerce shall mcan as defined in Section 4 of the Federal
Trade Commission Act , 15 U. C. 44.

It is ordered That respondents , directly or through any
corporation , subsidiary, division , or other device , in connection with
the collection of any Debt , shall not:

A. Misrepresent , expressly or by implication , to Debtors who
have filed petitions for bankruptcy protection under the United States
Bankrptcy Code that Reaffrmation Agreements have been or will
be filed in bankptcy court;

B. Misrepresent, expressly or by implication , to Debtors who
have filed petitions for bankptcy protection under the United States
Bankruptcy Code that any Reaffrmation Agreement is legally
binding on the consumer; or

C. Collect any Debt (including any interest, fee , charge, or

expense incidental to the principal obligation) that has been legally
discharged in bankuptcy proceedings and that respondents are not
permitted by law to collect.

II.

It is further ordered That respondents , directly or through any
corporation , subsidiary, division , or other device , shall not make any
material misrepresentation, expressly or by implication, in the

collection of any Debt subject to a pending bankrptcy proceeding.
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It isfurther ordered That respondents , for five (5) years after the
date of issuanee of this order, shall maintain and upon request make
available to the Federal Trade Commission business records
demonstrating their compliance with the terms and provisions of this
order , including but not limited to all Reaffrmation Agreements in
connection with Debt and records sufficient to show that such
Reaffrmation Agreements were filed in bankptcy courts and were
subsequently approved by bankrptcy courts as part ofthe underlying
bankruptcy proceedings , if required by the United States Bankptcy
Code.

IV.

It isfurther ordered That respondents , for five (5) years after the
date of issuance of this order, shall deliver a copy of this order to all
current and future officers, directors , managerial employees , and
bankruptcy court representatives having responsibilities for the
collection of any Debt subject to a pending bankruptcy proceeding
("Covered Persons ), and shall secure from each such person a
signed and dated statement acknowledging receipt of the order.
Respondents shall , for five (5) years after each such statement
acknowledging receipt of the order is signed and dated , maintain and
upon request make available to the Federal Trade Commission for
inspection and copying such statements. Respondents shall deliver
this order to current Covered Persons within thirty (30) days after the
date of service ofthis order, and to future Covered Persons before any
new Covered Person makes contact with a respondent' s customer or
a respondent's customer s attorney for the collection of any Debt
subject to a pending bankruptcy proceeding.

It is further ordered That respondents shall notify the
Commission at least thirty (30) days prior to any change in the
corporation(s) in each case that may affect compliance obligations
arising under this order, including but not limited to a dissolution
assignment, sale , merger , or other action that would result in the
emergence of a successor corporation; the creation or dissolution of
a subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankrptcy petition; or
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a change in the corporate name or address. Provided, however, that
with respect to any proposed change in the corporation about which
respondents learn less than thirty (30) days prior to the date such
action is to take place , respondents shall notify the Commission as
soon as is practicable after obtaining such knowledge. Al1 notices
required by this Part shall be sent by certified mail to the Associate
Director, Division of Enforcement , Bureau of Consumer Protection
Federal Trade Commission , Washington , D.

VI.

It is further ordered That respondents shall provide notification
of al1 proposed settlement terms relating to allegations made by the
Attorneys General of various states, any other legal actions by
government entities not cited herein , and al1 class action lawsuits
against respondents or any of their predecessors or affliates , pending
on the date that proposed respondents sign this order, that challenge
conduct similar to that challenged by the Commission in this
proceeding, to the Associate Director, Division of Enforcement

Bureau of Consumer Protection , Federal Trade Commission, in

writing, at least ten (10) days before any such proposed settlement is
submitted to a court for final approval.

VII.

It is further ordered That respondents shal1 , within sixty (60)
days after the date of service of this order, and at such other times as
the Federal Trade Commission may require , fie with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with this order.

VI1

This order will terminate on December 11 , 2018 , or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an accompany-
ing consent decree) in federal court alleging any violation of the
order , whichever comes later; provided , however , that the filing of
such a complaint wi1 not affect the duration of:
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A. Any Part in this order that terminates in less than twenty (20) years;
B. This order s application to any respondent that is not named as

a defendant in such complaint; and
C. This order if such complaint is fied after the order has

terminated pursuant to this Part.

Provided , further , that if such complaint is dismissed or a federal
court rules that the respondents did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal , then the order will terminate according to this Part as though
the complaint had never been filed , except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
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IN THE MA TTER OF

CARE TECHNOLOGIES , INC.

CONSENT ORDER, ETe. , IN REGARD TO ALLEGED VIOLA nON OF
SECS. SAND 12 OF THE FEDERAL TRADE COMM1SSION ACT

Docket C-3840. Complaint, Dec. 1998--Decision, Dec. , 1998

This consent order prohibits , among other things , a Connecticut.based corporation
that manufactures and distributes phannaceuticals , from making unsubstantiated
claims concerning the efficacy of its over-the-counter head lice treatments. The
consent order requires the respondent to make certain disclosures in advertisements
concerning the use and effectiveness of its head lice treatment products. In addition
the consent order prohibits the respondent from misrepresenting the existence
contents, or interpretations of any test , study, or research.

Participants

For the Commission: Linda Badger, Kerry 'Brien , Jeffrey

Klurfeld, and Carolyn Cox.
For the respondent: Daniel Manell, Farkas Manell

Washington , D.

COMPLAINT

The Federal Trade Commission , having reason to believe that
Care Technologies , Inc. , a corporation ("respondent"), has violated
the provisions of the Federal Trade Commission Act , and it appearing
to the Commission that this proceeding is in the public interest
alleges:

1. Respondent Care Technologies, Inc. is a Connecticut

corporation with its principal offce or place of business at 10 Corbin
Drive , Darien , Connecticut.

2. Respondent has manufactured , advertised , labeled , offered for
sale, sold , and distributed over-the-counter pharmaceuticals to the
public , including "Clear Lice Killing Shampoo " and " Clear Lice Egg
Remover. " Clear Lice Killing Shampoo and Clear Lice Egg Remover
are " drugs " within the meaning of Sections 12 and 15 of the Federal
Trade Commission Act.

3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce , as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.
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4. Respondent has disseminated or has caused to be disseminated
advertisements for the Clear Lice Killing Shampoo and the Clear Lice
Egg Remover, including but not necessarily limited to the attached
Exhibits A through E. These advertisements contain the following
statements:

A. "LICE KILLING SHAMPOO PEDICULICIDE

Kills BOTH lice and their eggs. " (Exhibit A).

B. "CleariI Lice Egg Remover is a vegetable derived enzyme system that
makes nits easier to remove after treatment by loosening the glue that
bonds nits to hair.

CleariI Killing Shampoo - a pyrethrum extract from chrysanthemum
flowers - effectively kills lice and their nits. " (Exhibit B).

C. "Clear Lice Egg Remover; to save you hours of combing and tears....
Special enzymes only in Clear actually loosen lice eggs that can hide in
your child' s hair. 

. . . 

Trust Clear to get lice out of your life. Fast!"

(Exhibit C).

D. "CleariI Lice Egg Removcr is the fastest way to finish the hard work of
removing lice eggs. Only Clear Lice Egg Remover has natural enzymes
to un-glue lice eggs for easier comb-out. The Clear1Y System with Lice
Egg Remover does the complete job. Kills lice and removes eggs. It' s all

you need. Trust CleariI to get lice out of your life...fast. " (Exhibit
D).

E. " Clear Rinse is quick. It loosens lice eggs in less than 3 minutes. Nits
casily slide off hair when combed.... Clear Rinse has been thoroughly
laboratory and field tested and meets all standards for safety and
effectiveness. Clear Rinse is easy. A targeted enzyme solution , it rapidly

attacks and loosens lice egg ecment. " (Exhibit E).

5. Through the means described in paragraph four , respondent has

represented , expressly or by implication , that:

A. Clear Lice Egg Remover loosens or unglues lice eggs from
the hair.

B. Clear Lice Killing Shampoo kil1s one hundred percent oflice
eggs.

6. In truth and in fact:

A. Clear Lice Egg Remover does not loosen or unglue lice eggs
from the hair.
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B. Clear Lice Killing Shampoo does not kil one hundred percent
of lice eggs. Clear Lice Killing Shampoo is based on a
pesticide which is not one hundred percent effective against
lice eggs. As a result , purchasers are instructed to use an egg-
removing comb , and to apply a second treatment in seven to
ten days to kill any newly hatched lice.

Therefore , the representations set forth in paragraph five were , and
are , false or misleading.

7. Through the means described in paragraph four, respondent has
represented , expressly or by implication , that it possessed and relied
upon a reasonable basis that substantiated the representations set forth
in paragraph five , at the time the representations were made.

8. In truth and in fact , respondent did not possess and rely upon
a reasonable basis that substantiated the representations set forth in
paragraph five , at the time the representations were made. Therefore
the representation set forth in paragraph seven was , and is , false or
misleading.

9. Through the means described in paragraph four, respondent has
represented , expressly or by implication , that laboratory and field
testing proves that Clear Lice Egg Remover loosens or unglues lice
eggs from the hair.

10. In truth and in fact , laboratory and field testing does not prove
that Clear Lice Egg Remover loosens or unglues lice eggs from the
hair. Therefore , the representation set forth in paragraph nine was
and is , false or misleading.

11. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices , and the
making offalse advertisements , in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT C

Clien!; Care Technologie

Product: Clear SyslemsIER

Tille: "Confusion

length: 30

Date: 112317

Agency: Petr3V Consultng

Commerdal No. CTCl-0013
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Head lice on your child? Now what?
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EXHIBIT C
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EXHIBIT D

KIDS, LICE and PARNTS.
If your child is sent home from school with head J;ce, don t panic.

It's not your fault but you have to solve the problem.
That means killing lice and removing their eggs. Jn fact. many parents don

know lice egg removal is the hardest and longest part of the job.

Clear' lice Egg Remover
is the fastest way to finish
the hard work of removing
lice eggs. Only Clear lice
Egg Remover has natural
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EXHIBIT E
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent , its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint , a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint , or that the facts as al1eged in such complaint, other
than jurisdictional facts , are true and waivcrs and other provisions as
required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act , and that a complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules , the Commission
hereby issues its complaint , makes the following jurisdictional
findings and enters the fol1owing order:

I. Respondent Care Technologies , Inc. , is a corporation
organized , existing, and doing business under and by virtue of the
laws of the State ofConnectieut, with its office and principal place of
business located at 10 Corbin Drive , Darien , Connecticut.

2. The Federal Trade Commission has jurisdiction ofthe subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

DEFINITONS

For purposes of this order , the fo1lowing definitions shall apply:

1. " Competent and reliable scientifc evidence shall mean tests
analyses , research , studies , or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and

evaluated in an objective manner by persons qualified to do so , using

procedures genera1ly accepted in the profession to yield accurate and
reliable results.

2. " Clear Lice Killng Shampoo shall mean the pediculicide
marketed by respondent which contains the active ingredients of 0.
percent pyrethrum extract and 4 percent piperonyl butoxide.

3. "Lice egg removal product sha1l mean any product that is sold
to loosen , unglue , biodegrade , or otherwise aid in the detachment of
lice eggs from hair shafts.

4. " Substantially similar product" sha1l mean any pediculicide
marketed by respondent which contains the active ingredients of
pyrethrum extract and piperonyl butoxide , and is covered by the Food

and Drug Administration s Final Monograph on OTC Pediculicide
Drug Products.

5. Unless otherwise specified respondent shall mean Care
Technologies , Inc. , a corporation , its successors and assigns , and its

offcers , agents , representatives , and employees.
6. " Commerce sha1l mean as defined in Section 4 ofthe Federal

Trade Commission Act , 15 U. C. 44.

7. "Drug and device sha1l mean as defined in Section 15 of the
Federal Trade Commission Act, 15 U. c. 55 , including, but not
limited to , any lice egg removal product.

8. "Pesticide sha1l mean as defined in Section 2 of the Federal
Insecticide , Fungicide , and Rodenticide Act , 7 U. c. 136(u).

9. " Clearly and prominently shall mean as follows:

A. In an advertisement communicated through an electronic

medium (such as television , video , radio , and interactive media such
as the Internet and online services), any audio disclosure sha1l be

delivered in a volume and cadence suffcient for an ordinary
consumer to hear and comprehend it. Any video disclosure sha1l be

of a size and shade , and shall appear on the screen for a duration
suffcient for an ordinary consumer to read and comprehend it. In
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addition to the foregoing, in interactive media the disclosure shall
also be unavoidable and shall be presented prior to the consumer
incurring any financial obligation.

B. In a print advertisement or promotional material , the disclosure
shall be in a type size and location suffciently noticeable for an

ordinary consumer to read and comprehend it, in print that contrasts
with the background against which it appears. In multipage

documents , the disclosure shall appear on the cover or first page.

Nothing contrary to , inconsistent with , or in mitigation of the
disclosure shall be used in any advertisement or on any label.

It is ordered That respondent, directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion , offering for sale
sale , or distribution of Clear Lice Egg Remover or any lice egg
removal product in or affecting commerce , shall not make any
representation , in any manner, expressly or by implication , that such
product loosens , unglues , or otherwise detaches lice eggs from the
hair, unless the representation is true and , at the time it is made
respondent possesses and relies upon competent and reliable
scientific evidence that substantiates the representation.

II.

It is further ordered That respondent , directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion , offering for sale
sale , or distribution of the Clear Lice Killing Shampoo or any
substantially similar product in or affecting commerce, shall not

represent , in any manner, expressly or by implication, that such

product kills one hundred percent oflice eggs , unless the representa-
tion is true and , at the time it is made , respondent possesses and relies
upon competent and reliable scientific evidence that substantiates the
representation.

It is further ordered That, for a period of two (2) years from the
date of service of this order, respondent , directly or through any
corporation , subsidiary, division , or other device , in connection with
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the manufacturing, labeling, advertising, promotion , offering for sale
sale , or distribution of Clear Lice Killing Shampoo or any other
substantial1y similar product, in or affecting commerce , shal1 not
make any representation , in any manner, expressly or by implication
in print advertisements or promotional materials about the effcacy 
such product in the removal or elimination of lice or the treatment of
lice infestations ("triggering representation ), unless it makes the
fol1owing disclosure , clearly and prominently, in such advertisements
or promotional materials containing the triggering representation:

Reapplication and egg removal are required
to ensure complete effectiveness.

See label for important information.

Provided , however, that the above disclosure shal1 not be required
if respondent possesses and relies upon competent and reliable
scientific evidence demonstrating that the product is effective for the
complete elimination of all lice and lice eggs in a single application.

Provided , further, that the above disclosure shal1 not be required
in a particular piece of promotional material if such promotional
material constitutes " labeling of a pediculicide drug product " subject to
the labeling requirements of the Food and Drug Administration s Final
Monograph on OTC Pediculicide Drug Products, 21 CFR 358.650.

IV.

It is further ordered That , for a period of two (2) years from the
date of service of this order, respondent , directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion, offering for sale
sale , or distribution of Clear Lice Kil1ing Shampoo or any other
substantial1y similar product , in or affecting commerce , shall not
make any representation , in any manner, expressly or by implication
in advertisements communicated through an electronic medium
about the efficacy of such product in the removal or elimination of
lice or the treatment of lice infestations (" triggering representation
unless it makes the foJlowing disclosure , clearly and prominently, in the
video portion of such advertisements (or in the audio portion if the
advertisement is audio only) containing the triggering representation:

Two Treatments Required.



842 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 126 F.

Provided , however, that if the respondent makes any representa-
tion , in any manner, expressly or by implication , about directions for

use of such product in advertisements communicated through an
electronic medium utilizing both video and audio , the disclosure shall

be presented in both the video and the audio portions of such

advertisements.
Provided , further, that the above disclosure shall not be required

if respondent possesses and relies upon competent and reliable
scientific evidence demonstrating that the product is effective for the
complete elimination of all lice and lice eggs in a single application.

It is further ordered That respondent , directly or through any
corporation , subsidiary, division , or other device , in connection with

the manufacturing, labeling, advertising, promotion, offering for sale

sale , or distribution of any drug or device for the treatment of lice in
humans, or any pesticide for treatment of lice in or affecting

commerce, shall not make any representation, in any manner
expressly or by implication , regarding the effcacy of such product
unless , at the time the representation is made , respondent possesses
and relies upon competent and reliable scientific evidence, that

substantiates the representation.

VI.

It is further ordered That respondent , directly or through any
corporation , subsidiary, division , or other device , in connection with

the manufacturing, labeling, advertising, promotion , offering for sale

sale , or distribution of any drug or device for the treatment of lice in
humans, or any pesticide for treatment of lice in or affecting
commerce , shall not misrepresent, in any manner , expressly or by

implication , the existence , contents , validity, results , conclusions , or

interpretations of any test , study, or research.

VII.

Nothing in this order shall prohibit respondent from making any
representation for any drug that is permitted in labeling for such drug
under any tentative final or final standard promulgated by the Food
and Drug Administration, or under any new drug application

approved by the Food and Drug Administration.
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VII
It isfurtherordered That respondent Care Technologies , Inc. and

its successors and assigns shall , for five (5) years after the last date of
dissemination of any representation covered by this order, maintain
and upon request make available to the Federal Trade Commission
for inspection and eopying:

A. All advertisements and promotional materials containing the
representation;

B. All materials that were relied upon in disseminating the

representation; and
C. All tests , reports , studies , surveys , demonstrations , or other

evidence in its possession or control that contradict, quality, or call into
question the representation, or the basis relied upon for the representa-
tion, including complaints and other communications with consumers
or with governmental or consumer protection organizations.

IX.

It is further ordered That respondent Care Technologies , Inc.
and its successors and assigns shall deliver a copy of this order to all
current and future principals , offcers , directors , and managers , and
to all current and future employees, agents, and representatives

having responsibilities with respect to the subject matter ofthis order.
Respondent shall deliver this order to current personnel within thirty
(30) days after the date of service of this order, and , for a period of
five (5) years from the date of issuance of this order, to future

personnel within thirty (30) days after the person assumes such
position or responsibilities.

It is further ordered That respondent Care Technologies , Inc. and
its successors and assigns shall notity the Commission at least thirty
(30) days prior to any change in the corporation(s) that may affect
compliance obligations arising under this order , including but not
limited to a dissolution , assignment, sale , merger, or other action that
would result in the emergence of a successor corporation; the creation
or dissolution of a subsidiary, parent, or affliate that engages in any
acts or practices subject to this order; the proposed filing of a
bankrptcy petition; or a change in the corporate name or address.
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Provided , however , that, with respect to any proposed change in the
corporation about wbich respondent learns less than thirty (30) days
prior to the date such action is to take place , respondent shall notify
the Commission as soon as is practicable after obtaining such
knowledge. A1l notices required by this Part sha1l be sent by certified

mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection , Federal Trade Commission , Washington , D.

XI.

It is further ordered That respondent Care Technologies , Inc. and

its successors and assigns shall , within sixty (60) days after the date
of service of this order, and at such otber times as the Federal Trade
Commission may require , file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

XII.

This order will terminate on December 14 , 2018 , or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission fies a complaint (with or without an

accompanying consent decree) in federal court alleging any violation
of the order , whichever comes later; provided, however , that the filing

of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order s application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided , further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal , then the order wi1l terminate according to this Part as though
the complaint had never been filed, except that the order wil not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such

dismissal or ruling is upheld on appeal.
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STATEMENT OF CHAIRMAN PITOFSKY AND
COMMISSIONERS ANTHONY AND THOMPSON

We write to express our views about the concerns Commissioner
Swindle raises regarding the disclosure remedy in these cases. The
orders require that , for two years , whenever a claim is made regarding
the efficacy of the lice removal products , the respondents include a
disclosure about the necessity for a second application of their
product. The disclosure remedy in these cases is fencing- in relief
designed to prevent purchasers of respondents ' products from being
deceived by future advertising. 1 The triggered disclosure about the
need for two treatments provides additional assurance that consumers
will not be misled by future ads. We are satisfied that the triggered
disclosures in these orders are appropriate and reasonable.

STATEMENT OF COMMISSIONER ORSON SWINDLE

I have voted in favor of issuance ofthe final orders in these cases
because there is reason to believe that the respondents have violated
the law and most of the relief contained in the orders is necessary and
appropriate. However, I continue to have concerns with regard to the need
for and scope of one of the disclosure requirements contained in the orders.

The complaints include the allegation that the respondents
claimed that their respective lice products eradicate a lice infestation
after a single treatment. In truth , reapplication and careful combing
are required to complete the treatments. To address this allegedly
false claim , the orders prohibit the respondents from making,
expressly or by implication , any claim that their lice treatment
products work in only one treatment , unless that claim is true and
substantiated. I agree that this prohibition is necessary and appropriate.

The orders , however, go further. For a period of two years
whenever the respondents make any effcacy claim for one of their
lice treatment products, they must disclose "Two Treatments
Required. " The majority of the Commission has cast this provision
as a " triggered disclosure requirement" and concluded that it is
appropriate and reasonably related to the alleged violations of

1 It is also worth noting that the Commission has distinguished triggered disclosures such as
those in these cases from corrective advertising, which is required regardless of the contents of the ad.
Removatron inl 'j Corp" III FTC 206, 311- 12 n. 28 (1988), aiI'd 884 F.2d 1489 (1 sl Cir. 1989). See

a/so American Home Prods. Corp. v, FTC 695 F. 2d 681 , 700 (3rd Cire. 1982).
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Section 5. " Even if this is a triggered disclosure requirement ' I do
not believe that it is either necessary or appropriate.

The majority apparently believes that consumers will be misled if the
respondents do not disclose that two treatments are required whenever they
make an efficacy claim for their products. However, if a respondent makes
a one-treatment claim that is false or unsubstantiated, the Commission can
bring an action for violating the injunctive provisions of the order , and thus
the two-treatment disclosure requirement would be unnecessary. On the
other hand, if a respondent makes a one-treatment claim that is true and
substantiated, the disclosure itself -- " Two Treatments Required" -- would
be false , because the product would require only one treatment to be
effective. Consequently, the disclosure requirement is not needed to prevent
the respondents from making the misleading claim that their lice products
work in one treatment.

Even if some sort of disclosure requirement were needed to prevent
deception , the disclosure requirement imposed here is not appropriate. It
appears both overbroad and inadequate in duration. The triggered
disclosure must be made whenever an effcacy claim is made , but not every
efficacy claim (c.g., the product "works ) creates the impression that the
product will work in only one trcatment. Without such an impression , there
may well be no need to disclose that two treatments are required.
Moreover, the triggered disclosure requirement is inadequate because it
terminates after two years. If the disclosure in fact is necessary to prevent
deception, then why does it end after two years? If the Commission
decides to impose a triggered disclosure requirement to prevent future ads
from being deceptive , it should be triggered by a claim that would be
deceptive in the absence of the information to be disclosed and should
continue as long as necessary to prevent deception.

I support the Commission s move toward stronger remedies. The
injunctive provisions of these orders , together with the FDA-mandated
labeling, ' should ensure that consumers have truthful and accurate
information before and after purchase. The disclosure requirement here
however, is unnecessary and inappropriate.

1 The majority is correct that the requirement has the form of a triggered disclosure
, but the

substance of the requirement is indistinguishable from corrective advertising. The disclosure wil! be
required whenever the respondents make any express or implied cJaim that their products are
effcacious, which likely would include all or virtually all of the ads they run for their lice treatment
products. The disclosure also is required for only a limited period of time which is also consistent with
being a corrective advertising measure.

2 The FDA requires the following statement on the label of any shampoo formulated to treat head

lice: "Apply to affected area until all the hair is thoroughly wet with product. Allow product to remain
on area for 10 minutes but no longer. Add suffcient warm water to form a lather and shampoo as usual.
Rinse thoroughly. A fine- toothed comb or special lice/nit removing comb may be used to help remove
dead lice or their eggs (nits) from hair. A second treatment must be done in 7 to 10 days to kill any
newly hatched lice.
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IN THE MA TTER OF

PFIZER INC.

CONSENT ORDER , ETe. , IN REGARD TO ALLEGED VIOLATION OF
SECS. SAND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket 3841. Complaint, Dec. 1998--Decision, Dec. , 1998

This consent order prohibits , among other things , a New York-based corporation
that manufactures and distributes phannaceuticals , ITom making unsubstantiated
claims concerning the efficacy of its over-the-counter head lice treatments. The
consent order requires the respondent to make certain disclosures in advertisements
concerning the use and effectiveness of its head lice treatment products. In addition
the consent order prohibits the respondent from misrepresenting the existence
contents , or interpretations of any test, study, or research.

Participants
For the Commission: Linda Badger, Kerry O'Brien, Jeffrey

Klurfeld, and Carolyn Cox.

For the respondent: Hugh Latimer, Wiley, Rein Fielding,
Washington , D.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Pfizer Inc. , a corporation ("respondent"), has violated the provisions
of the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent Pfizer Inc. is a Delaware corporation with its
principal offce or place of business at 235 East 42nd Street, New
York, New York.

2. Respondent has manufactured , advertised , labeled , offered for
sale , sold , and distributed over-the-counter pharmaceuticals to the
public , including "RID Lice Killing Shampoo. " RID Lice Kil1ing
Shampoo is a "drug, " within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act.

3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce , as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

4. Respondent has disseminated or has caused to be disseminated
advertisements for RID Lice Kil1ing Shampoo , ineluding but not
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necessarily limited to the attached Exhibits A through D. These
advertisements contain the following statements and depictions:

A. "RID erases head lice completely.
MAXIMUM STRENGTH
Kils lice in just the first treatment.*l
MAXIMUM STRENGTH RID kills lice completely in minutes. And RID
leaves no lasting active residue on the hair. RID rinses away completely.
Not all lice treatments do.
The patented RID egg removal comb is proven 100% effective and can leave
hair free of lice eggs .a must for many schools when fe-admitting children.
Many schools also recommend a second treatment. RID directions state to
repeat treatment 7 to 10 days later.
RID. Nothing is more effective or safer.

*Read label. When used as directed.

Data on file , Pfizer Inc.
(The advertisement depicts a woman s hand holding a box of RID as if it were
an eraser, wiping the word "LICE" off a blackboard. The box contains the
following statement:
MAXIMUM STRENGTH

RID LICE KILLING SHAMPOO
PEDICULICIDE (LICE TREATMENT)
KILLS LICE & THEIR EGGS
(HEAD LICE , CRAB LICE & BODY LICE)
- I 00% EFFECTI (VE is obscured by the handJ
EGG REMOVAL (' COMB' is obscured by thc handJ"
(Exhibit A)

B. "New clinical study impacts head lice season.
MAXIMUM STRENGTH
Proven effective in a single treatment.*l"

(The advertisement depicts a graph entitled "EffcacylLice Elimination Rcsults
at Day 

11 The horizontal axis is marked "Percent Cured. O! The statement

MAXIMUM STRENGTH RID 100%" appears above the horizontal axis.
A randomized evaluator-blinded clinical study of 190 patients measured the

effcacy of MAXIMUM STRENGTH RID , and a competitor product. The
results:
. In a single treatment, RID was found 100% effective in controllng head lice
(day 7 of the study; n 78).
. RID was also 100% effective after a second treatment (day 14 of the study;

75). RID directions state to repeat treatment 7 to 10 days after the first
treatment. And , RID leaves no lasting active residue.
To eliminate nits , the patented RID egg removaJ comb provides gentle
combing action. It s proven 100% effective.
For unsurpassed effcacy and safety... recommend MAXIMUM STRENGTH
RID.
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To receive an abstract of the RID study, call 1-800-322-LICE.

Nothing is more effective or safer.
1 ' An evaluator-blinded comparative study of the clinical effectiveness of a
pyrethrin-based pediculicide with combing vs a permethrin-bascd pediculicide

with combing. ' Presented at the National Association of SchooJ Nurses Annual
Meeting, June I99S.

*Read label. When used as directed.
**Estimates of clinical effectiveness were based on percentage of patients with

no live lice or nits within .25 inches of the scalp,

(The advertisement depicts a woman s hand holding a box of RID as if it were
an eraser, wiping the word "LICE" off a blackboard. The box contains the
following statement:
MAXIMUM STRENGTH

RID LICE KILLING SHAMPOO
PEDICULICIDE (LICE TREATMENT)
KILLS LICE & THEIR EGGS
(HEAD LICE , CRAB LICE & BODY LICE)
100% EFFECTI (VE is obscured by the handJ

EGG REMOVAL (' COMB' is obscured by the hand)"

(Exhibit B)
C. Announcer: Your child could get lice I"

(The advertisement depicts a blackboard with the word "LICE" written on i1.J

Announcer: To kil lice and their eggs...
(The advertisement depicts a RID box with the statement "KILLS LICE &
THEIR EGGS" on the box enlarged. The advertisement contains a statement
at the bottom of the screen in a light-colored print: "Read label. Use only as

directed. "
Announcer

: "

get Maximum Strength RID.
(The advertisement depicts a RID box. 
Announcer

: "

In just the first treatment
(The advertisement depicts a woman s hand holding a box of RID as ifit were

an eraser, wiping the word IILICE" off a blackboard. The advertisement
contains a statement at the bottom of the screen in a Jight-colored print: "Two

treatments required.
Announcer: it kills lice completely.
(The advertisement depicts the blackboard with the word "LICE" now just a

smear on the blackboard, with the statement "Kills lice completely.

Announcer

: "

And RID leaves no active residue behind.
(The advertisement depicts a mother hugging her child in front of school bus. J
Announcer

: "

Nothing
(The advertisement depicts a woman s hand holding a box of RID as ifit were
an eraser, wiping the word " LICE" off a blackboard.
Announcer : II is more effective or safer than RID. II

(The advertisement depicts the RID logo on the smeared blackboard , with the

statement: "Nothing is more effective. ) (Exhibit C)
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D. "MAXIMUM STRENGTH RID
LICE KILLING SHAMPOO
PEDICULICIDE (LICE TREATMENT)
KILLS LICE & THEIR EGGS
(HEAD LICE , CRAB LICE & BODY LICE)
-- 100% EFFECTIVE -- EGG REMOVAL COMB'"
(Exhibit D)

5. Through the means described in paragraph four, respondent has
represented, expressly or by implication , that:

A. RID Lice Killing Shampoo cures lice infestations in a single
treatment.

B. The RID egg removal comb is one hundred percent effective.

6. In truth and in fact:

A. RID Lice Kiling Shampoo does not cure lice infestations in
a single treatment. RID Lice Killing Shampoo is based on a pesticide
which is not one hundred percent effective against lice eggs.

Consequently, a second treatment is required in seven to ten days to
kill any lice that have hatched. In addition , consumers are instructed
to remove any lice eggs or "nits" from the infested person s hair.

B. The RID comb is not necessarily one hundred percent
effective. Lice eggs are diffcult to see and to remove. The effective-
ness of the comb is largely dependent on the skill and tenacity ofthe
comber.

Therefore , the representations set forth in paragraph five were , and
are , false or misleading.

7. Through the means described in paragraph four, respondent has
represented , expressly or by implication , that it possessed and relied
upon a reasonable basis that substantiated the representations set forth
in paragraph five , at the time the representations were made.

8. In truth and in fact , respondent did not possess and rely upon
a reasonable basis that substantiated the representations set forth in
paragraph five , at the time the representation was made. Therefore
the representation set forth in paragraph seven was , and is , false or
misleading.

9. Through the means described in paragraph four, respondent has
represented , expressly or by implication , that:
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A. Clinical studies prove that RID Lice Kil1ing Sbampoo cures
lice infestations in a single treatment.

B. Clinical studies prove that the RID egg removal comb is one
hundred percent effective.

10. In truth and in fact:

A. Clinical studies do not prove that RID Lice Kiling Shampoo
cures lice infestations in a single treatment. The study relied upon to
make this claim included the application of a single treatment along
with a thorough combing that removed all lice eggs.

B. Clinical studies do not prove that the RID comb is one
hundred percent effective. Tbe studies relied upon to make this claim
employed individuals trained in egg removal to comb patients ' hair.
There is no evidence that the same results are achievable by an
average consumer.

Therefore , the representations set forth in paragraph nine were , and
are , false or misleading.

11. The acts and practices of respondent as al1eged in this
complaint constitute unfair or deceptive acts or practices , and the
making offalse advertisements , in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT A
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EXHIBIT B
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EXHIBIT C

RID(B
BLACKBOARD" :15 TV

--. - '

RID

KILLS LICE
& THEIR EGGS

dl'

To kill lice and their eggs.

it kills lice completely

126 F.

COMM' L NO. : PFRD- 1503

-- 

get Maximum Strefgth RID

And RID leaves l10aclive
residue behind.

Nothing is more e"eciveor safer than RID.

SWEENEY & PARTNERS EXHIBIT C
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EXHIBIT D

EXHIBIT D
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Offce
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent , its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint , or that the facts as alleged in such complaint , other
than jurisdictional facts , are true and waivers and other provisions as
required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2.34 of its Rules , the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the fol1owing order:

1. Respondent Pfizer Inc. , is a corporation organized , existing,
and doing business under and by virtue of the laws of the State of
Delaware , with its offce and principal place of business located at
235 East 42nd Street , New York , New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

DEFINITIONS

F or purposes of this order, the following definitions shall apply:
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1. Competent and reliable scientifc evidence shall mean tests
analyses , research , studies , or other evidence based on the expertise
of professionals in the relevant area , that has been conducted and
evaluated in an objective manner by persons qualified to do so , using

procedures generally accepted in the profession to yield accurate and
reliable resu1ts.

2. "RID Lice Kiling Shampoo shall mean the pediculicide
marketed by respondent which contains the active ingredients of 0.33
percent pyrethrum extract and 4 percent piperonyl butoxide.

3. "Substantially Similar Product shall mean any pediculicide
marketed by respondent which contains the active ingredients of
pyrethrum extract and piperonyl butoxide , and is covered by the Food
and Drug Administration s Final Monograph on OTC Pediculicide
Drug Products.

4. Unless otherwise specified respondent shal1 mean Pfizer
Inc. , a corporation , its successors and assigns , and its offcers , agents

representatives and employees.
5. " Commerce shal1 mean as defined in Section 4 of the Federal

Trade Commission Act, 15 U.sc. 44.
6. "Drug and device shal1 mean as defined in Section 15 of the

Federal Trade Commission Act, l5 U. c. 55.

7. "Pesticide shall mean as defined in Section 2 of the Federal
Insecticide , Fungicide , and Rodenticide Act , 7 U. c. 136(u).

8. " Clearly and prominently shall mean as fol1ows:

A. In an advertisement communicated through an electronic
medium (such as television , video , radio , and interactive media such
as the Internet and online services), any audio disclosure shal1 be

delivered in a volume and cadence sufficient for an ordinary
consumer to hear and comprehend it. Any video disclosure shall be
of a size and shade , and shal1 appear on the screen for a duration
sufficient for an ordinary consumer to read and comprehend it. In
addition to the foregoing, in interactive media the disclosure shal1

also be unavoidable and shall be presented prior to the consumer
incurring any financial obligation.

ln a print advertisement or promotional material , the disclosure

shall be in a type size and location suffciently noticeable for an

ordinary consumer to read and comprehend it , in print that contrasts
with the background against which it appears. In multipage

documents , the disclosure shal1 appear on the cover or first page.
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Nothing contrary to , inconsistent with , or in mitigation of the
disclosure shall be used in any advertisement or on any label.

It is ordered That respondent, directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion, offering for sale
sale , or distribution of RID Lice Killing Shampoo , or any Substantial-
ly Similar Product, in or affecting commerce , shall not make any
representation , in any manner, expressly or by implication , that such
product cures a lice infestation in a single application unless the
representation is true and , at the time it is made , respondent possesses
and relies upon competent and reliable scientific evidence that
substantiates the representation.

II.

It is filrther ordered That, for a period of two (2) years from the
date of service of this order, respondent , directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion , offering for sale
sale , or distribution of RID Lice Killing Shampoo or any other
Substantially Similar Product , in or affecting commerce , shall not
make any representation , in any manner, expressly or by implication
in print advertisements or promotional materials about the efficacy of
such product in the removal or elimination oflice or the treatment of

lice infestations ("triggering representation ), unless it makes the
following disclosure , clearly and prominently, in such advertisements
or promotional materials containing the triggering representation:

Reapplication and egg removal are required
to ensure complete effectiveness.

See label for important information.

Provided , however, that the above disclosure shall not be required
if respondent possesses and relies upon competent and reliable
scientific evidence demonstrating that the product is effective for the
complete elimination of all lice and lice eggs in a single application.

Provided, further, that the above disclosure shall not be required
in a particular piece of promotional material if such promotional
material constitutes " labeling of a pediculicide drug product" subject
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to the labeling requirements of the Food and Drug Administration
Final Monograph on OTC Pediculicide Drug Products , 21 CFR 358.650.

It is further ordered That, for a period of two (2) years from the
date of service of this order, respondent, directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion, offering for sale
sale , or distribution of RID Lice Killing Shampoo or any other
Substantially Similar Product , in or affecting commerce , shall not
make any representation , in any manner, expressly or by implication
in advertisements communicated through an electronic medium
about the effcacy of such product in the removal or elimination of
lice or the treatment oflice infestations (" triggering representation
unless it makes the following discJosure , cJearly and prominently, in
the video portion of such advertisements (or in the audio portion if the
advertisement is audio only) containing the triggering representation:

Two Treatments Required.

Provided , however, that if the respondent makes any representa-
tion , in any manner , expressly or by implication , about directions for
use of such product in advertisements communicated through an
electronic medium utilizing both video and audio , the disclosure shall
be presented in both the video and the audio portions of such

advertisements.
Provided , further , that the above discJosure shall not be required

if respondent possesses and relies upon competent and reliable
scientific evidence demonstrating that the product is effective for the
complete elimination of all lice and lice eggs in a single application.

It is further ordered That respondent, directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion , offering for sale
saJe, or distribution of any drug or device for the treatment of lice in
humans, or any pesticide for treatment of lice in or affecting
commerce , shall not misrepresent , in any manner, expressly or by
implication , the existence , contents , validity, results , concJusions , or
interpretations of any test , study, or research.
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It is further ordered That respondent, directly or through any
corporation , subsidiary, division , or other device , in connection with

the manufacturing, labeling, advertising, promotion , offering for sale

sale , or distribution of any drug or device for the treatment of lice in
humans, or any pesticide for treatment of lice in or affecting

commerce, shall not make any representation, in any manner
expressly or by implication , regarding the effcacy of such product
unless , at the time the representation is made , respondent possesses
and relies upon competent and reliable scientific evidence, that

substantiates the representation.

VI.

Nothing in this order shall prohibit respondent from making any
representation for any drug that is permitted in the labeling for such
drug under any tentative final or final standard promulgated by the
Food and Drug Administration , or under any new drug application
approved by the Food and Drug Administration.

VII.

It is further ordered That respondent Pfizer Inc. , and its
successors and assigns shall , for five (5) years after the last date of
dissemination of any representation covered by this order, maintain

and upon request make available to the Federal Trade Commission
for inspection and copying:

A. All advertisements and promotionaJ materials containing the
representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests , reports , studies , surveys , demonstrations , or other

evidence in its possession or control that contradict , qualifY, or call

into question the representation , or the basis relied upon for the
representation , including complaints and other communications with
consumers or with governmental or consumer protection organizations.

VII.

It is further ordered That respondent Pfizer Inc. , and its
successors and assigns shall deliver a copy of this order to each of its
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principals , offcers , managers , employees , agents , and representatives
engaged in the preparation , review or placement of advertising or
other materials covered by this order. Respondent shall deliver this
order to current personnel within thirty (30) days after the date of
service of this order, and , for a period of five (5) years from the date
of issuance of this order, to future personnel within thirty (30) days
after the person assumes such position or responsibilities.

IX.

It is further ordered That respondent Pfizer Inc. , and its
successors and assigns shall notify the Commission at least thirty (30)
days prior to any change in the corporation(s) that may affect
compliance obligations arising under this order, including but not
limited to a dissolution , assignment, sale , merger, or other action that
would result in the emergence of a successor corporation; the creation
or dissolution of a subsidiary, parent, or affliate that engages in any
acts or practices subject to this order; the proposed filing of a
bankrptcy petition; or a change in the corporate name or address.
Provided , however, that, with respect to any proposed change in the
corporation about which respondent learns less than thirty (30) days
prior to the date such action is to take place , respondent shan notify
the Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by certified
mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection , Federal Trade Commission , Washington , D.

It is further ordered That respondent Pfizer Inc. , and its
successors and assigns shall , within sixty (60) days after the date of
service of this order , and at such other times as the Federal Trade
Commission may require, fie with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

XI.

This order will terminate on December 14 , 2018 , or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an accompany-
ing consent decree) in federal court alleging any violation of the
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order, whichever comes later; provided , however , that the fiing of
such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20) years;
B. This order s application to any respondent that is not named as

a defendant in such complaint; and
C. This order if such complaint is filed after the order has

terminated pursuant to this Part.

Provided , further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal , then the order will terminate according to this Part as though
the complaint had never been filed, except that the order wil not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

STATEMENT OF CHAIRJvlAN PITOFSKY AND
COMMISSIONERS ANTHONY AND THOMPSON

We write to express our views about the concerns Commissioner
Swindle raises regarding the disclosure remedy in these cases. The
orders require that , for two years , whenever a claim is made regarding
the effcacy of the lice removal products , the respondents include a
disclosure about the necessity for a second application of their
product. The disclosure remedy in these cases is fencing-in relief
designed to prevent purchasers of respondents ' products from being
deceived by future advertising. 1 The triggered disclosure about the
need for two treatments provides additional assurance that consumers
will not be misled by future ads. We are satisfied that the triggered
disclosures in these orders are appropriate and reasonable.

STATEMENT OF COMMISSIONER ORSON SWINDLE

I have voted in favor of issuance ofthe final orders in these cases
because there is reason to believe that the respondents have violated

1 It 
is also worth noting that the Commission has distinguished triggered disclosures such as

those in these cases from corrective advertising, which is required regardless of the contents of the ad.

Removalron 1111 I Corp. III FTC 206 , 311- 12 n. 28 (1988), aird 884 F.2d 1489 (151 Cir. 1989). See

also American Home Prods- Corp. v. FTC 695 F. 2d 681 , 700 (3rd Cire. 1982).
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the law and most of the relief contained in the orders is necessary and
appropriate. However, I continue to have concerns with regard to the
need for and scope of one ofthe disclosure requirements contained in
the orders.

The complaints include the allegation that the respondents
claimed that their respective lice products eradicate a lice infestation
after a single treatment. In truth , reapplication and careful combing
are required to complete the treatments. To address this allegedly
false claim, the orders prohibit the respondents from making,

expressly or by implication , any claim that their lice treatment
products work in only one treatment , unless that claim is true and
substantiated. I agree that this prohibition is necessary and

appropriate.
The orders , however, go further. For a period of two years

whenever the respondents make any effcacy claim for one of their
lice treatment products, they must disclose "Two Treatments
Required. " The majority of the Commission has cast this provision
as a " triggered disclosure requirement" and concluded that it is
appropriate and reasonably related to the alleged violations of

Section 5. " Even if this is a triggered disclosure requirement l I do

not believe that it is either necessary or appropriate.
The majority apparently believes that consumers will be misled

if the respondents do not disclose that two treatments are required
whenever they make an effcacy claim for their products. However
if a respondent makes a one-treatment claim that is false or
unsubstantiated , the Commission can bring an action for violating the
injunctive provisions of the order, and thus the two-treatment
disclosure requirement would be unnecessary. On the other hand , if
a respondent makes a one-treatment claim that is true and

substantiated , the disclosure itself -- "Two Treatments Required" --
would be false , because the product would require only one treatment
to be effective. Consequently, the disclosure requirement is not

needed to prevent the respondents from making the misleading claim
that their lice products work in one treatment.

1 The majority is correct that the requirement has the form of a triggered disclosure
, but the

substance of the requirement is indistinguishable from corrective advertising. The disclosure will be
required whenever the respondents make any express or implied claim that their products arc
efficacious , which likely would include all or virtually al! of the ads they run for their lice treatment
products. The disclosure also is required for only a limited period oftimc, which is also consistent with
being a corrective advertising measure.
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Even if some sort of disclosure requirement were needed to
prevent deception , the disclosure requirement imposed here is not
appropriate. It appears both overbroad and inadequate in duration.
The triggered disclosure must be made whenever an effcacy claim is
made , but not every effcacy claim (e.

g., 

the product "works ) creates

the impression that the product will work in only one treatment.

Without such an impression , there may well be no need to disclose
that two treatments are required. Moreover, the triggered disclosure
requirement is inadequate because it terminates after two years. Ifthe
disclosure in fact is necessary to prevent deception , then why does it
end after two years? If the Commission decides to impose a triggered
disclosure requirement to prevent future ads from being deceptive , it
should be triggered by a claim that would be deceptive in the absence
of the information to be disclosed and should continue as long as
necessary to prevent deception.

I support the Commission s move toward stronger remedies. The
injunctive provisions of these orders , together with the FDA-
mandated labeling, ' should ensure that consumers have truthful and
accurate information before and after purchase. The disclosure
requirement here , however, is unnecessary and inappropriate.

2 The FDA requires the following statement on the label cfany shampoo fannulated to treat head

lice: " Apply to affected area until all the hair is thoroughly we! with product. Allow product to remain
on area fOf 10 minutes but no longer. Add suffcient warm water to form a lather and shampoo as usual.
Rinse thoroughly. A finc- toothed comb or speciallice/nit removing comb may be used to help remove
dead lice or their eggs (nits) from hair. A second treatment must be done in 7 to 10 days to kill any
newly hatched lice.
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IN THE MA TTER OF

MEDTRONIC , INC.

CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLA TION OF
SEe. 7 OF THE CLA YTON ACT AND SEe. OF THE

FEDERAL TRADE COMMISSION ACT

Docket C-3842. Complaint, Dec. 1998--Decision, Dec. , 1998

This consent order allows Medtronic, Inc. , a Minnesota-based corporation that
manufactures and sells medical devices , to acquire Physio-Control International
Corporation s automated external defibrillator business , and requires , among other
things , that Medtronic limit its interest in SurVivaLink to that ofa passive investor
and prohibits Medtronic from naming a member to SurVivaLink' s Board of
Directors.

Participants
For the Commission: Norman Armstrong, Jr. , Andrew J. Topps,

Ann Malester, Willam Baer, Bart Wilson and Jonathan Baker.
F or the respondent: Philip Larson, Hogan Hartson Washington

COMPLAINT

The Federal Trade Commission ("Commission ), having reason
to believe that respondent, Medtronic, Inc. ("Medtronic ), a

corporation subject to the jurisdiction ofthe Commission , has agreed

to acquire all of the voting stock of Physio-Control International
Corporation ("Physio-Control"), a corporation subject to the
jurisdiction of the Commission , in violation of Section 7 of the
Clayton Act , as amended , 15 U. C. 18 , and Section 5 of the Federal
Trade Commission Act , as amended , 15 U. c. 45 , and it appearing
to the Commission that a proceeding in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges as
follows:

I. DEFINITO'iS

1. "Automated External Defibrilators means portable
automated devices used in emergency situations by persons with
limited or no medical training to diagnose and treat persons suffering
from sudden cardiac arrest.
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2. " SurVivaLink" means SurVivaLink Corporation , a Minnesota
corporation, with its principal place of business located at 5420 Feltl
Road , Minnetonka , Minnesota. SurVivaLink is engaged in , among
other things , the research , development , manufacture and sale of
Automated External Defibrillators.

3. "Investment Agreements means the Investment Agreement
dated April 29, 1994, by and among SurVivaLink Corporation

Medtronic, Inc. and the following shareholders of SurVivaLink:
Bryon 1. Gilman , Karl J.F. Kroll , Kenneth C. Maki , and Mark W.
Kroll; and the Investment Agreement dated October 31 , 1996 , by and
among SurVivaLink Corporation and Medtronic , Inc.

4. "Respondent means Medtronic.

11. RESPONDENT

5. Respondent Medtronic is a corporation organized, existing, and
doing business under and by virtue of the laws of the state 
Minnesota , with its principal place of business located at 7000
Central Avenue , Northwest , Minneapolis , Minnesota. Respondent is
engaged in, among other things, the research, development
manufacture and sale of a wide-range of medical devices.

6. Through the Investment Agreements , respondent owns below
ten (10) percent of the overall securities in SurVivaLink, and
possesses a number of rights , including but not limited to: (a) the
right to receive competitively sensitive non-public information

relating to SurVivaLink; (b) the right to appoint one member to
SurVivaLink' s Board of Directors; and (c) the right to vote on all
matters requiring a shareholder vote.

7. Respondent is, and at all times relevant herein has been
engaged in commerce as " commerce" is defined in Section 1 of the
Clayton Act , as amended, 15 U. c. 12 , and is a corporation whose
business is in or affects commerce as "commerce " is defined in
Section 4 of the Federal Trade Commission Act , as amended , 15

c. 44.

II THE ACQUIRED COMPANY

8. Physio-Control is a corporation organized , existing, and doing
business under and by virtue of the laws of the state of Washington
with its principal place of business located at 11811 Willows Road

, Redmond , Washington. Physio-Control is engaged in , among
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other things , the researeh , development , manufacture and sale of
Automated External Defibri1ators.

9. Physio-Control is , and at al1 times relevant herein has been
engaged in commerce as " commerce" is defined in Section 1 of the
Clayton Act, as amended , 15 U. c. 12 , and is a corporation whose
business is in or affects commerce as "commerce" is defined in

Section 4 of the Federal Trade Commission Act, as amended, 15

c. 44.

IV. THE ACQUISITON

10. On June 27 1998 , Medtronic entered into an Agreement and
Plan of Merger with Physio-Control to acquire al1 of the voting stock
of Physio-Control in exchange for Medtronic voting stock valued at
$530 million.

V. THE RELEV ANT MARKET

11. For purposes ofthis complaint, the relevant line of commerce
in which to analyze the effects of the Acquisition is the research

development, manufacture and sale of Automated External Defibrillators.
12. For purposes of this complaint, the United States is the

relevant geographic area in which to analyze the effects of the
Acquisition in the relevant line of commerce.

VI. STRUCTURE OF THE MARKET

13. The market for the research , development, manufacture and

sale of Automated External Defibril1ators is highly concentrated as
measured by the Herfindahl-Hirschman Index ("HHI"). SurVivaLink
and Physio-Control are two of only three significant suppliers of
Automated External Defibrillators in the United States.

14. Medtronic , through its ownership interest in SurVivaLink , and

Physio-Control are actual , direct competitors in the relevant market
for the research , development , manufacture and sale of Automated
External Defibrillators in the United States.

VII. BARRIERS TO E?-TR Y

15. Entry into the market for the research, development

manufacture and sale of Automated External Defibrillators is unlikely
and would not occur in a timely manner to deter or counteract the
adverse competitive effects described in paragraph sixteen , because

, among other things , the time and expense required to design and
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develop a competitively viable product, obtain approvals from the
United States Food and Drug Administration necessary to manu-
facture and sell Automated External Defibrillators in the United
States , and establish a sales and distribution network.

VII EFFECTS OF THE ACQUISITON

16. The effects of the Acquisition , if consummated , may be
substantially to lessen competition and to tend to create a monopoly
in the relevant market in violation of Section 7 of the Clayton Aet , as

amended , l5 U. c. 18 , and Section 5 of the FTC Act, as amended
15 U.S. C. 45 , in the following ways , among others:

A. By eliminating aetual, direct and substantial competition
between respondent , through SurVivaL ink, and Physio-Control in the
relevant market;

B. By increasing the likelihood of collusion or coordinated
interaction among the firms in the relevant market;

C. By increasing the likelihood that customers of Automated
External Defibrillators would be forced to pay higher prices; and

D. By reducing innovation in the relevant market.

IX. VIOLATIONS CHARGED

17. The Acquisition agreement described in paragraph ten
constitutes a violation of Section 5 of the FTC Act , as amended, 15

c. 45.

18. The Acquisition described in paragraph ten , if consummated
would constitute a violation of Section 7 of the Clayton Act, as
amended , 15 U. C. 18 , and Section 5 of the FTC Act, as amended
15 U. C. 45.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of the proposed acquisition by respondent of Physio-Control
International Corporation ("Physio-Control") and the respondent
having been furnished thereafter with a copy of a draft of complaint
that the Bureau of Competition presented to the Commission for its
consideration and which , if issued by the Commission , would charge
respondent with violations of Section 7 of the Clayton Act, as
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amended, 15 U. C. 18, and Section 5 of the Federal Trade

Commission Act , as amended, 15 U. c. 45; and
Respondent, its attorneys , and counsel for the Commission having

thereafter executed an agreement containing a consent order, an
admission by respondent of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint , or that the facts as alleged in such complaint , other
than jurisdictional facts , are true and waivers and other provisions as
required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts , and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the

executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days , now in further conformity with
the procedure described in Section 2. 34 of its Rules , the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order;

I. Respondent Medtronic , Inc. is a corporation organized , existing
and doing business under and by virtue of the laws of the state of
Minnesota , with its office and principal place of business located at
7000 Central Avenue , Northwest, Minneapolis , Minnesota.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding
is in the public interest.

ORDER

it is ordered That , as used in this order, the following definitions
shall apply:

A. Medtronic or respondent means Medtronic, Inc. , its

directors , offcers , employees , agents , representatives , successors , and
assigns; its subsidiaries , divisions , groups and affiliates controlled by
Medtronic , Inc, not including SurVivaL ink Corporation, and the

respective directors, offcers , employees, agents , representatives
successors , and assigns of each.
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B. SurVivaLink" means SurVivaL ink Corporation, a corporation
organized, existing and doing business under the laws of Minnesota
with its headquarters located at 5420 Feltl Road, Minnetonka
Minnesota, its directors , offcers , employees , agents , representatives
successors, and assigns; its subsidiaries, divisions, groups and
affliates controlled by SurVivaLink Corporation , and the respective
directors , offcers , employees , agents , representatives , successors , and
assigns of each.

C. Physio- Control" means Physio-Control International
Corporation , a corporation organized , existing and doing business
under the laws of Washington with its headquarters located at 11811
Willows Road, N. , Redmond , Washington , its directors , officers
employees, agents , representatives, successors, and assigns; its
subsidiaries, divisions , groups and affliates controlled by Physio-
Controllntemational Corporation, and the respective directors , offcers
employees , agents , representatives , successors , and assigns of each.

D. Commission means the Federal Trade Commission.
E. Ownership Interest means any right(s), present or contingent

to hold voting or nonvoting interest(s), equity interest(s), and/or
beneficial ownership(s) in the capital stock of SurVivaL ink.

F. Voting Agreements means the Agreement Regarding The
Election of Director by and among SurVivaLink Corporation , the
purchasers of the Company s Series A Convertible Preferred Stock
and the persons named in Appendix B of that agreement ("the
Shareholders ) and the Agreement Regarding Election of Directors made
on June 12 , 1997 , by and among SurVivaLink and its stockholders.

G. The Rights of First Refusal Agreement means the Rights of
First Refusal Agreement signed by Medtronic , Inc. on May 8 , 1997.

H. Contractual Agreements means the following agreements:
the Investment Agreement made and entered into as of April 29
1994 , by and among SurVivaLink Corporation and Medtronic and the
following shareholders of SurVivaL ink: Byron 1. Gilman , Karl J.
Kroll, Kenneth C. Maki , and Mark W. Kroll; the Investment
Agreement made and entered into as of October 31 , 1996 , by and
among SurVivaLink Corporation and Medtronic, Inc. ; Voting
Agreements; the Rights of First Refusal Agreement; the Amended
and Restated Promissory Note dated May 12, 1997, between

Medtronic and SurVivaLink; and any other agreements between

Medtronic and SurVivaL ink relating to Medtronic s Ownership

Interest in SurVivaLink.
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II.

It is further ordered That:

A. Within ten (10) days of the date on which the Commission
accepts the agreement containing consent order for public comment
respondent shall delegate its voting rights held pursuant to all of its
Ownership Interests to SurVivaLink in a manner that directs and
authorizes SurVivaLink to cast any votes related to such interest in
each class of SurVivaLink capital stock in an amount and manner
proportional to the vote of all other votes cast by other SurVivaLink
shareholders in such class on a particular matter; provided , however

that in any voting matter to which either or both of the Voting
Agreements may apply, such delegation shan direct and authorize
SurVivaL ink to cast any votes related to Medtronic s Ownership
Interests in accordance with such Voting Agreement(s). Should any
such delegation expire by operation of Minnesota law or otherwise
respondent shan redelegate its rights to SurVivaLink prior to such
expiration. Provided , however, that respondent' s delegation of its rights
as to a particular Ownership Interest may terminate upon respondent'
complete and absolute divestiture of that Ownership Interest.

B. Respondent shan not sell or otherwise transfer any of its
Ownership Interest to an acquirerwithout permitting SurVivaLink the
opportunity to purchase such interest in accordance with the terms of
the Rights of First Refusal Agreement, including Section 6 of such
agreement.

C. Respondent shan not join a partnership, limited partnership,
syndicate or other group, or otherwise act in concert with any other
person , for the purpose of acquiring, holding, voting, or disposing of
an Ownership Interest in SurVivaL ink.

D. Respondent shall not acquire or exercise any present or
contingent right to acquire any additional Ownership Interest in
SurVivaLink without providing thirty (30) days ' prior written notice
to the Commission. In the event that respondent learns that one of its
respective employees , agents , or representatives has engaged in such

an acquisition or exercise on bis or her own initiative and not on
behalf of respondent , respondent shan provide written notice of such
acquisition or exercise to the Commission within ten (10) days after
respondent learns of such acquisition or exercise. Nothing in
paragraph II.D shan be construed to prevent Medtronic from
receiving stock dividends which are issued to SurVivaLink share-
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holders in proportion to their respective voting Ownership Interests.
Medtronic shall provide written notice to the Commission of its
receipt of any such dividend within ten (10) days of such receipt.

It is further ordered That respondent shal1 not:

A. Exercise any right to name , nominate or vote for a member of
SurVivaLink' s Board of Directors;

B. Participate in the formulation , determination or direction of
any business decisions of SurVivaLink;

C. Propose corporate action requiring the approval of
SurVivaLink shareholders;

D. Have any of its directors, offcers or employees serve
simultaneously as an officer or director of SurVivaLink;

E. Inspect or otherwise obtain aecess to the books and records of
SurVivaLink (other than the stock register), even if respondent is
entitled to such access pursuant to Minnesota Law , the Contractual
Agreements, or otherwise; provided, however, that nothing in
paragraph II.E shal1 prohibit Medtronic , after written notice to the
Commission , from seeking or obtaining discovery in any litigation or
other proceeding to resolve a claim between SurVivaLink and
Medtronic in accordance with the procedures of the forum before
which the dispute is pending. With respect to any such discovery,
respondent shall enter into a protective order to prevent any
information from being used for any purpose other than providing
legal representation or evidence as to the particular dispute and to
prevent any information from being disclosed to any person(s) not
necessary to the resolution of such dispute; and

F. Obtain information from SurVivaLink other than documents

available to the general public, except as permitted under paragraph II.E

IV.

It is further ordered That respondent shal1 designate an outside
agent to receive such information from SurVivaLink as required to be
provided by SurVivaLink pursuant to applicable state law and such
additional information as would normally be provided to the other
shareholders of SurVivaLink. Such information is limited to
information provided to a shareholder by virtue of such shareholder
ownership of the shares of SurVivaLink and not as a result of such
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shareholder s position as an offcer, director or employee of
SurVivaL ink. Such information shal1 not be disseminated to
respondent but may only be used by the outside agent to solicit offers
for respondent s Ownership Interests or to render an opinion to the
respondent as to the overal1 percentage and value of respondent's

Ownership Interests. Such an opinion may disclose the types of
information relied upon in formulating such an opinion but shal1 not
disclose any specific information regarding SurVivaL ink. Respondent
shal1 notify the Commission and SurVivaLink as to the identity of
such outside agent and any change as to the identity of the outside
agent to which this information is to be sent.

It is filrther ordered That within ten (10) days of the date on

which the Commission accepts the agreement containing consent
order for public comment, respondent shall return or submit to
SurVivaLink al1 documents , including al1 copies , whether created by
SurVivaLink or any other person , in the possession ofMedtronic that
contain any trade secrets or other confidential non-public information
commercial information or financial information, other than the

Contractual Agreements , received from or relating to SurVivaLink
including, but not limited to, al1 documents received from
SurVivaLink pursuant to the Contractual Agreements.

VI.

It is further ordered That within thirty (30) days of the date on
which this order becomes final , respondent shall distribute a copy of
this order to each of its U. S. based directors , offcers and employees.

VII.

It is further ordered That within ten (l 0) days of the date on
which the Commission accepts the agreement containing consent
order for public comment , respondent shal1 deliver a copy of this
agreement to SurVivaLink by certified or registered U.S. mail.

VII
It is further ordered That within sixty (60) days of the date this

order becomes final and annual1y thereafter on the anniversary of the
date this order becomes final, Medtronic shall submit to the
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Commission a verified written report setting forth in detail the
manner and form in which it intends to comply, is complying, and has
complied with the provisions of this order. Medtronic shall include
in its compliance reports, among other things that are required from
time to time , a full description of the efforts being made to comply
with this order , including a description of all substantive eontacts or
negotiations with SurVivaLink , including the identity of all parties
contacted. Medtronic shall include in its compliance reports copies
ofall written communications between Medtronic and SurVivaLink
and all written communications between Medtronic and the outside
agent designated in paragraph IV.

IX.

It is further ordered That , for the purpose of determining or
securing compliance with this order, and subject to any Jegally
recognized privilege , upon written request and on reasonable notice
to respondent , respondent shall permit any duly authorized represent-
atives of the Commission:

A. Access, during offce hours and in the presence of counsel , to any
facilities and access to inspect and copy all books, ledgers, accounts
correspondence , memoranda and other records and documents in the
possession or under the control of respondent, relating to any matters
contained in this consent order; and

B. Upon five (5) days ' notice to respondent , and without restraint or
interference from respondent, to interview officers or employees of
respondent , who may have counsel present, regarding such matters.

It is further ordered That respondent shall notify the Commission
at least thirt (30) days prior to any change in respondent such as
dissolution, assignment or sale resulting in the emergence of a
successor, the creation or dissolution of subsidiaries or any other change
that may affect compliance obligations arising out of the order.

XI.

It isfurther ordered That this order shall terminate on the earliest
of: (I) respondent's absolute and complete divestiture of all of its
Ownership Interest in SurVivaL ink; (2) respondent' s absolute and
complete divestiture of all of the assets or securities of Physio-
Control held by Medtronic; or (3) on December 21 , 2018.
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IN THE MATTER OF

SHELL OIL COMPANY, ET AL.

CONSENT ORDER , ETe. , IN REGARD TO ALLEGED VIOLATION OF
SEe. 7 OF THE CLA YTON ACT AND SEe. 5 OF THE

FEDERAL TRADE COMMISSION ACT

Docket C-3843. Complaint, Dec. 1998--Decision, Dec. , 1998

This consent order requires , among other things, the Texas-based corporation and
its subsidiary to divest portions of the ANR pipeline system to an acquirer that
receives the prior approval of the Commission. The consent order also requires the
respondents to maintain the viability and marketability of the assets, pending the
divestiture of the assets.

Participants
For the Commission: John Hoagland, Kristen Malmberg, W

David Griggs, Thomas Carter, Morris Morkre and Jonathan Baker.
For the respondents: Richard Brooks, Baker Botts Houston

TX. and Dan Wellngton, Fulbright Jaworski Washington , D.

COMPLAINT

The Federal Trade Commission ("Commission ) having reason
to believe that respondents Shell Oil Company ("Shell" ) and its
subsidiary, Tejas Energy, LLC ("Tejas ), through Tejas ' subsidiary
Transok, LLC ("Transok" ), are subject to the jurisdiction of the
Commission and that Tejas ' acquisition of certain gas-gathering assets
of ANR Field Services Company ("ANRS") and certain gas
processing and other facilities of ANR Production Company

ANRP"), subsidiaries of The Coastal Corporation ("Coastal" ), is in
violation of Section 7 of the Clayton Act, as amended , l5 U. C. 18

and Section 5 of the Federal Trade Commission Act ("FTC Act" ), as
amended , 15 U. C. 45 , and it appearing to the Commission that a
proceeding in respect thereof would be in the public interest, hereby
issues its complaint pursuant to Section 11 of the Clayton Act, as
amended, 15 U. c. 21 , and Section 5(b) of the FTC Act, as
amended , 15 U. c. 45(b), stating its charges as follows:
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I. RESPONDENTS

1. Shell is a corporation organized , existing and doing business
under and by virtue of the laws of the State of Delaware , with its
offce and principal place of business located at One Shell Plaza
Houston , Texas.

2. Respondent Shell is , and at all times relevant herein has been
engaged in commerce as " commerce" is defined in Section 1 of the
Clayton Act , as amended, 15 U. C. 12 , and is a corporation whose
business is in or affecting commerce as "commerce" is defined in
Section 4 of the Federal Trade Commission Act , as amended, 15

c. 44.

3. Tejas is a limited liability company organized , existing and
doing business under and by virtue of the laws of the State of
Delaware , with its offce and principal place of business located at
1301 McKinney, Houston, Texas. Tejas is a wholly-owned subsidiary
of Shell.

4. Respondent Tejas is , and at all times relevant herein has been
engaged in commerce as "commerce" is defined in Section 1 of the
Clayton Act, as amended , 15 U. c. 12 , and is a corporation whose
business is in or affecting commerce as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15

C. 44.

II. THE PROPOSED ACQUISITION

5. Respondents , pursuant to a Letter ofIntent dated January 20
1998 , among Transok, ANRFS and ANRP , entered into an agreement

to acquire certain ANRFS assets consisting of natural gas pipelines
compressors and related appurtenances , and certain ANRP assets
consisting of a natural gas processing plant and other facilities.

III. THE RELEVANT MARKETS

6. The relevant line of commerce in which to analyze the effects
of the acquisition is natural gas gathering services i. e. the

transportation , for oneself or for other persons , of natural gas from the

wellhead or producing area to a natural gas transmission pipeline or
a natural gas processing plant.

7. The relevant sections of the country in which to analyze the
effects oftbe acquisition are in the areas in and around the following
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townships in Oklahoma (delineated as Township and Range) and
Railroad Blocks in Texas:

a. 13N/26W and l2N/26W in Roger Mills County, Oklahoma;
llN/26W in Roger Mills and Beckham Counties , Oklahoma; and
Roberts and Eddleman Block RE , Brooks and Burleson Blocks 1 and

, and Commissioner of the Land Offce State of Oklahoma Block in
Wheeler County, Texas;

b. 12N/22W and 12N/21W in Beckham and Roger Mills
Counties , Oklahoma; and IlN/22W in Beckham County, Oklahoma;

c. 12NI19W in Custer County, Oklahoma; and IlNI19W and
10NI19W in Wash ita County, Oklahoma;

d. 11N/15W and llNI14W in Washita County, Oklahoma;
e. 10NI1W, 10N112W, 9N112W , 8N/12Wand8NI11WinCaddo

County, Oklahoma; and
f. 6N/8W in Grady County, Oklahoma; and 6N/9W and 5N/9W

in Caddo County, Oklahoma.

8. The relevant line of commerce is highly concentrated in the
relevant geographic markets. The acquisition will significantly
increase concentration in the relevant geographic markets set forth in
paragraph seven.

9. Respondent Tejas is an actual and potential competitor of
Coastal in the relevant line of commerce in the relevant geographic
markets.

lO. Effective entry in the relevant line of commerce in the
relevant geographic markets is unlikely.

IV. EFFECTS OF THE ACQUISITON

11. The effect of the proposed acquisition , if consummated , may
be substantially to lessen competition or tend to create a monopoly in
the relevant markets in the following ways , among others:

a. Actual and potential competition between Tejas and Coastal to
provide natural gas gathering services to existing gas wells will be
eliminated;

b. Actual and potential competition between Tejas and Coastal
to provide natural gas gathering services for new natural gas wells
will be eliminated;
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c. The likelihood of collusion or coordinated interaction will be
increased or facilitated;

d. Tejas is likely to exact anti competitive price increases from
producers in the relevant geographic market for performance of
natural gas gathering services in the relevant geographic markets; and

e. Producers may be less likely to do exploratory and
developmental drilling for new natural gas in the relevant geographic
markets than prior to the merger.

V. VIOLATIONS CHARGED

12. The acquisition agreement described in paragraph five
constitutes a violation of Section 5 of the FTC Act , as amended, 15

c. 45.

13. The acquisition described in paragraph five , if consummated
would constitute a violation of Section 7 of the Clayton Aet, as
amended , 15 U. c. 18 , and Section 5 of the FTC Act , as amended
15 U. c. 45.

DECISION AND ORDER

The Federal Trade Commission ("Commission ) having initiated
an investigation of the proposed acquisition of certain assets of ANR
Field Services Company and ANR Production Company (collectively
referred to as "ANR"), subsidiaries of The Coastal Corporation

Coastal" ), by Shell Oil Company ("Shell" ) and its subsidiary, Tejas
Energy, LLC ("Tejas ), and it now appearing that Shell and Tejas
hereinafter sometimes referred to as " respondents " having been

furnished with a copy of a draft complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration, and which , ifissued by the Commission , would charge
respondents with violations of the Clayton Act and Federal Trade
Commission Act; and

Respondents , their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission s Rules; and
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The Commission having thereafter considered the matter and
having determined that it had reason to believe that respondents have
violated the said Acts , and that the complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2.34 of its Rules , the Commission
hereby issues its complaint , makes the following jurisdictional
findings and enters the following order:

1. Shell is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware , with its
offce and principal place of business located at One Shell Plaza
Houston , Texas.

2. Tejas Energy, LLC , is a limited liability company organized
existing and doing business under and by virtue of the laws of the
State of Delaware , with its offce and principal place of business
located at 1301 McKinney, Houston , Texas.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public interest.

ORDER

It is ordered That , as used in this order, the following definitions
shall apply:

A. Shell" means Shell Oil Company, its directors , officers

employees , agents , representatives , predecessors, successors , and
assigns; its joint ventures, subsidiaries , divisions, groups and

affliates controlled by Shell , and the respective directors , offcers
employees , agents , representatives , successors , and assigns of each.

B. Tejas means Tejas Energy, LLC, its directors, offcers

employees, agents , representatives , predecessors, successors , and
assigns; its joint ventures, subsidiaries, divisions, groups and

affliates controlled by Shell , and the respective directors , offcers
employees , agents , representatives , successors , and assigns of each.
Tejas is a wholly-owned subsidiary of Shell.

C. Respondents means Shell and Tejas , jointly and severally.
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D. Coastal" means The Coastal Corporation, a corporation

organized , existing and doing business under and by virtue of the
laws of the State of Delaware , with its offce and principal place of
business located at Nine Greenway Plaza, Houston , Texas.

E. Commission means the Federal Trade Commission.
F. Acquisition means the proposed acquisition by respondents

of certain assets of ANR Field Services Company ("ANRFS" ) and
ANR Production Company ("ANRP") (sometimes collectively
referred to as "ANR"), subsidiaries of Coastal , pursuant to the Letter
oflntent dated January 20 , 1998 , executed by ANRFS , ANRP , and
Transok, LLC , a subsidiary ofTejas.

G. Gas Gathering means pipeline transportation , for oneself or
other persons, of natural gas over any part or all of the distance
between a well and a gas transmission pipeline or gas processing plant.

H. Person means any natural person , partnership, corporation
company, association , trust, joint venture or other business or legal
entity, including any governmental agency.

I. Related Person means a person controlled by, controlling, or
under the common control of, another person.

J. Relevant Geographic Area means all portions of Wheeler
County, Texas , within 22 miles of the Hemphill County, Texas
border; all portions of Roger Mils County, Oklahoma, within 25
miles of the Beckham County, Oklahoma , border; all portions of
Beckham County, Oklahoma, within 15 miles of the Roger Mills
County, Oklahoma, border; all portions of Wash ita County,

Oklahoma , within 18 miles of the Custer County, Oklahoma, border;
Custer and Caddo Counties , Oklahoma; and all Townships in Grady
County, Oklahoma, within and including the boundaries 4-6N and

8W.
K. Schedule A assets means all ofthe assets listed in Schedule

A of this order.
1. Processing means the separation of natural gas liquids

including propane , ethane , butanes , and pentanes-plus , from methane.

II.

It is further ordered That:

A. Following completion of the Acquisition:

1. Prior to the divestiture of the assets listed in Schedule A
respondents shall build an eight (8) inch diameter pipeline to Tejas
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usual specifications connecting pipeline listed in Schedule A as ANR
pipeline number 489-0802 and ANR pipeline number 489-0617 in
Roger Mills County, Oklahoma, Township 12N 26W , Sections 20

, and 30. Respondents shall divest this pipeline with Area 1 assets
listed in Schedule A; and

2. Respondents shall divest the Schedule A assets , absolutely and
in good faith , at no minimum price , consistent with the provisions of
this order, by the later of January 5, 1999, or thirty days after

respondents consummate the Acquisition.

B. The divestiture shall be made only to an acquirer(s) that
receives the prior approval of the Commission and only in a manner
that receives the prior approval of the Commission.

C. Pending divestiture of the Schedule A assets , respondents
shall take such actions as are necessary to maintain the viability, com-
petitiveness and marketability of the Schedule A assets and to prevent
the destruction , removal , wasting, deterioration , or impairment of any
of the Schedule A assets , except for ordinary wear and tear.

D. To ensure the marketability of the assets to be divested
respondents shall offer the purchaser of any of the assets listed in
Schedule A the opportunity to enter into an agreement with
reasonable terms to process the natural gas gathered in the relevant
geographic area in Tejas processing facilities for a term of up to two
(2) years , cancelable at the asset purchaser s option with ninety (90)
days notice.

E. I. From the time that respondents acquire the Schedule A
assets that are currently owned by ANR until their divestiture has
been completed in pertinent part, respondents shall offer to purchase
gather and process gas on those Schedule A assets on the same terms
and conditions offered by ANR on the date of their transfer.

2. If a producer , operator , or shipper executes a waiver of its
rights under paragraph II.E.l , respondents may contract on such other

terms and conditions as they may deem appropriate.

F. The purpose of the divestiture is to ensure the continued use
of the Schedule A assets in the same type of business in which the
Schedule A assets are used at the time of the Acquisition , and to
remedy the lessening of competition resulting from the Acquisition
as alleged in the Commission s complaint.
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It is further ordered That:

A. If respondents have not divested the Schedule A assets in
accordance with the requirements of paragraph II of this order, the
Commission may appoint a trustee to divest the Schedule A assets.
In the event that the Commission or the Attorney General brings an
action pursuant to Section 5(1) ofthe Federal Trade Commission Act
Section 15 U. C. 45(1), or any other statute enforced by the
Commission , respondents shall consent to the appointment of a
trustee to divest the Schedule A assets in such action. Neither the
appointment of a trustee nor a decision not to appoint a trustee under
paragraph II sha1l preclude the Commission or the Attorney General
from seeking civil penalties or any other relief available to it
including a court-appointed trustee , pursuant to Section 5(1) of the
Federal Trade Commission Act , or any other statute enforced by the
Commission , for any failure by respondents to comply with this
order.

B. If a trustee is appointed by the Commission or a court pursuant
to paragraph IILA , respondents shall consent to the following terms
and conditions regarding the trustee s powers , duties , authority, and
responsibilities:

1. The Commission sha1l select the trustee , subject to the consent
of respondents , which consent shall not be unreasonably withheld.
The trustee sha1l be a person with experience and expertise in
acquisitions and divestitures of gas gathering assets. If respondents
have not opposed , in writing, including the reasons for opposing, the
selection of any proposed trustee within ten (10) days after notice by
the staff of the Commission to respondents of the identity of any
proposed trustee , respondents sha1l be deemed to have consented to
the selection of the proposed trustee.

2. Subject to the prior approval of the Commission , the trustee
sha1l have the exclusive power and authority to divest the Schedule
A assets. The trustee may, in his or her discretion , or at the direction
of the Commission , effect such arrangements and divest (a) any
additional gas gathering assets (including, but not limited to , gas
gathering lines , compressors , surface equipment, and gas purchase
and gathering contracts) of the respondents located in the Relevant
Geographic Area and (b) any additional assets necessary to conneet
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the divested assets to the buyer s existing systems or to a third-party
transmission line. The trustee may select such assets pursuant to
clauses (a) and (b) of this paragraph to assure the marketability,

viability, and competitiveness of the Schedule A assets so as to
accomplish expeditiously the remedial purposes of this order.

3. Within ten (10) days after appointment of the trustee
respondents shall execute a trust agreement that, subject to the prior
approval of the Commission and , in the case of a court-appointed
trustee , of the court, transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture required by
this order.

4. The trustee shall have twelve (12) months from the date the
Commission approves the trust agreement described in paragraph
II. 3 to accomplish the divestiture(s), which shall be subject to the
prior approval of the Commission. If, however, at the end of the
twelve month period , the trustee has submitted a plan of divestiture
or believes that divestiture can be achieved within a reasonable time
the divestiture period may be extended by the Commission , or, in the

case of a court-appointed trustee , by the court; provided , however
that the Commission may extend this period only two (2) times.

5. Respondents shall provide the trustee full and complete access
to the personnel , books , records and facilities related to the Schedule
A assets , or to any other relevant information , as the trustee may
request. Respondents shall develop such financial or other informa-
tion as the trustee may request and shall cooperate with the trustee.
Respondents shall take no action to interfere with or impede the
trustee s accomplishment of the divestiture(s). Any delays in
divestiture caused by respondents shall extend the time for divestiture
under this paragraph in an amount equal to the delay, as determined
by the Commission or, for a court-appointed trustee , by the court.

6. The trustee shall make reasonable efforts to negotiatc the most
favorable price and terms available in each contract that is submitted
to the Commission , subject to respondents ' absolute and uncondi-
tional obligation to divest at no minimum price. The divestiture(s)
shall be made to an acquirer(s) that receives the prior approval ofthe
Commission , provided , however, that ifthe trustee receives bona fide
offers for any of the assets to be divested from more than one
acquiring entity, and ifthe Commission determines to approve more
than one such acquiring entity, the trustee shall divest such assets to
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the acquiring entity or entities selected by respondents from among
those approved by the Commission.

7. The trustee shall serve at the cost and expense of respondents
without bond or other security unless paid for by respondents , on such
reasonable and customary terms and conditions as the Commission
or a court may set. The trustee shall have the authority to employ, at
the cost and expense of respondents , such consultants, accountants
attorneys , business brokers , appraisers , and other representatives and
assistants as are necessary to carry out the trustee s duties and

responsibilities. The trustee shall account for all monies derived from
the divestiture and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee , by the
court, of the account of the trustee , including fees for his or her
services , all remaining monies shall be paid at the direction of
respondents , and the trustee s power shall be terminated. The trustee
compensation shall be based at least in significant part on a
commission arrangement contingent on the trustee s divesting the

Schedule A assets.
8. Respondents shall indemnifY the trustee and hold the trustee

harmless against any losses , claims , damages , liabilities , or expenses
arising out of, or in connection with , the performance of the trustee
duties , including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim , whether or not resulting in any liability, except to the extent
that such liabilities , losses , damages , claims , or expenses result from
misfeasance , gross negligence , willful or wanton acts , or bad faith by
the trustee.

9. Ifthe trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph !lI.A of this order.

10. The Commission or, in the case of a court-appointed trustee
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

11. The trustee shall have no obligation to operate or maintain the
Schedule A assets.

12. The trustee shall report in writing to respondents and the
Commission every sixty (60) days concerning the trustee s efforts to
accomplish the divestiture.
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IV.

It is further ordered That , for a period of ten (10) years from the
date this order beeomes final , respondents shaH not, without prior
notification to the Commission , directly or indirectly:

A. Acquire the Schedule A assets after their divestiture , or any
assets the trustee may divest pursuant to paragraph II. 2 of this
order;

B. Acquire any stock , share capital , equity, or other interest in
any person engaged in gas gathering within the Relevant Geographic
Area at any time within the two years preceding such acquisition; or

C. Enter into any agreements or other arrangements with any

person or with two or more related persons to obtain , within any 18
month period , direct or indirect ownership, management, or control
of more than five (5) miles of pipeline previously used for gas
gathering and suitable for use for gas gathering within the Relevant
Geographic Area.

It is further ordered That the prior notifications required by
paragraph IV of this order shaH be given on the Notification and
Report Form set forth in the Appendix to Part 803 of Title 16 of the
Code of Federal Regulations as amended (hereinafter referred to as
the Notification ), and shaH be prepared and transmitted in

accordance with the requirements of Part 803 , except that no filing
fee will be required for any such notification , notification shaH be
fied with the Secretary of the Commission, notification need not be
made to the United States Department of Justice , and notification is
required only of respondents. In lieu of furnishing (1) documents
fied with the Securities and Exchange Commission, (2) annual

reports , (3) annual audit reports , (4) regularly prepared balance sheets
or (5) Standard Industria! Code (SIC) information in response to
certain items in the Appendix to Part 803 of Title 16 of the Code of
Federal Regulations , respondents shall provide a map showing the
location of the pipeline whose acquisition is proposed and other
pipelines used for gas gathering in the Relevant Geographic Area and
a statement showing, for the most recent 12 month period for which
volume information is available, the quantity of gas that flowed
through pipeline whose acquisition is proposed. Respondents shall
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provide the Notification to the Commission at least thirty days prior
to consummating any such transaction (hereinafter referred to as the
first waiting period"). If, within the first waiting period

representatives of the Commission make a written request for
additional information (within the meaning of 16 CFR 803.20),
respondents shall not consummate the transaction until twenty days
after substantially complying with such request for additional
information. Early termination of the waiting periods in this
paragraph may be requested and , where appropriate , granted by letter
from the Bureau of Competition. Provided , however , that prior
notification sha1l not be required by paragraph IV of this order for a
transaction for which notification is required to be made , and has
been made , pursuant to Section 7 A of the Clayton Act , 15 U. c. 18a.

VI.

It is further ordered That:

A. Within sixty (60) days after the date this order becomes final
and every sixty (60) days thereafter until respondents have fully
complied with the provisions of paragraphs II or II of this order
respondents sha1l submit to the Commission a verified written report
setting forth in detail the manner and form in which they intend to
comply, are complying, and have complied with paragraphs II and II
of this order. Respondents shall include in such compliance reports
among other things that are required from time to time , a full
description of the efforts being made to comply with paragraphs II
and II ofthe order , including a description of all substantive contacts
or negotiations for the divestiture and the identity of a1l parties
contacted. Respondents sha1l include in their compliance reports
copies of a1l written communications to and from such parties , all

internal memoranda, and all reports and recommendations concerning
divestiture.

B. One (1) year from the date this order becomes final , annually
for the next nine (9) years on the anniversary of the date this order is
entered , and at such other times as the Commission may require
respondents sha1l file a verified written report with the Commission
setting forth in detail the manner and form in which they have
complied and are complying with this order.
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VII.

It is further ordered That respondents shall notifY the
Commission at least thirty (30) days prior to any proposed change in
respondents , such as dissolution , assignment , sale resulting in the
emergence of a successor corporation , or the creation or dissolution
of subsidiaries or any other change that may affect compliance
obligations arising out of the order.

VII
It is further ordered That , for the purpose of determining or

securing compliance with this order, upon written request
respondents shall permit any duly authorized representative of the
Commission:

A. Access , during offce hours and in the presence of counsel , to
all facilities and access to inspect and copy all books, ledgers
accounts, correspondence, memoranda and other records and
documents in the possession or under the control of respondents
relating to any matters contained in this order; and

B. Upon five (5) days ' notice to respondents and without restraint
or interference from them , to interview officers , directors , employees
agents or independent contractors of respondents , who may have
counsel present, relating to any matters contained in this order.

IX.

It is further ordered That this order shall terminate on December
2008.
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IN THE MATTER OF

GA TEW A Y 2000 , INC.

CONSENT ORDER, ETC. , IN REGARD TO ALLEGED VIOLATION OF THE
MAGNUSON-MOSS WARRANTY ACT AND SEC. 

THE FEDERAL TRADE COMMISSION ACT

Docket C-3844. Complaint, Dec. 1998--Decision, Dec. 1998

This consent order prohibits , among other things, the South Dakota-based
distributor and advertiser, of personal computers and software , from failing to make
the text of any written warranty on a consumer product readily available for
examination by prospective buyers prior to sale; from failing to provide a full
refund of the purchase price of a product , including any shipping costs , insurance
handling or any other fees due to the consumer pursuant to any money-back
guarantee offer made by the respondent; and requires the respondent to pay
approximately $290 000 to the U. S. Treasury.

Participants
For the Commission: Michael Rose, Brenda Doubrava, John

Mendenhall and Margaret Patterson.
For the respondent: Michael Sibarium, Winston Strawn

Washington , D.

COMPLAINT

Pursuant to the provisions of the Magnuson-Moss Warranty Act
the Warranty Act ), 15 U. c. 2301 et seq. and Rules 701 and 702

16 CFR Parts 70 I (" the Disclosure Rule ) and 702 ("the Pre-Sale
Availability Rule ), promulgated thereunder, and the Federal Trade
Commission Act, 15 U. c. 41 et seq. and by virtue of the authority
vested in it by said Acts , the Federal Trade Commission , having
reason to believe that Gateway 2000 , Inc. , a corporation , hereinafter
sometimes referred to as respondent, has violated the provisions of
said Acts and Rules , and it appearing to the Commission that a
proceeding by it would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

PARAGRAPH 1. The definitions of terms contained in Section
101 of the Magnuson-Moss Warranty Act, 15 U. C. 2301 , and in
Rules 70 I and 702 , 16 CFR 701. 1 and 702 , promulgated thereunder
shall apply to the terms used in this complaint.
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PAR. 2. Respondent Gateway 2000, Inc., is a corporation
organized , existing, and doing business under and by virtue of the
laws of the State of Delaware , with its principal office and place of
business located at 610 Gateway Drive, North Sioux City, SD.

PAR. 3. The acts and practices of respondent al1eged in this
complaint have been in or affecting commerce , as "eommerce " is

defined in the Federal Trade Commission Act.
PAR. 4. Respondent is now and has been engaged in the direct

marketing of personal computers throughout the United States, In the
operation of its business , respondent is now and has been distributing,
advertising, offering for sale and sel1ing, among other items, IBM-
compatible desktop, notebook and subnotebook personal computers
software , printers , modems , and monitors , al1 of which are consumer
products. Therefore , respondent is a supplier of consumer products.

PAR. 5. In the ordinary course and conduct of its aforesaid
business , respondent sells or offers for sale eonsumer products for
purposes other than resale or use in the ordinary course ofthe buyer
business. Therefore , respondent is a seller of consumer products.

VIOLA TlONS OF SECTION S(a)(I) OF THE FTC ACT

PAR. 6. Respondent has disseminated or has caused to be
disseminated advertisements , promotional materials and written
warranties for its products , including but not necessarily limited to the
attached Exhibits I through 9.

Money-baek Guarantee Claims
PAR. 7. The advertisements and promotional materials referred

to in paragraph six , including but not necessarily limited to the
attached Exhibits 2 through 6 , contain the fol1owing statements:

1. GATEWAY 2000'S STANDARD FEATURES AND SERVICES. . .
GUARANTEE Thirty-day money back guarantee.

2. 3D-Day Money-back Guarantee... If you re unhappy with your Gateway
2000 purchase , for any reason , you can retum the system within 30 days
for a full refund.

3. THE EXTRAS - THAT DON'T COST EXTRA AT GATEWAY.
3D-day money-back guarantee.

4. INCLUDED WITH EVERY SYSTEM: 3D-day money-back guarantee.
S. You get a 30-day money-back guarantee. If you don t like your system

send it back within 30 days for a refund.
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PAR. 8. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
seven, and other statements not specifically set forth herein
respondent has represented, directly or by implication , that purchasers
may return merchandise to the respondent within 30 days of its
purchase , and obtain a full refund of all money paid to respondent to
obtain said merchandise.

PAR. 9. In truth and in fact, when respondent determines the
amount of the refund, it is its policy and practice to deduct its stated
cost of shipping the merchandise to the purchaser from the money
paid by consumers to the respondent. Thus , purchasers who return
merchandise to respondent within 30 days of its purchase do not
obtain a full refund of all money paid to respondent to obtain said
merchandise.

PAR. 10. Therefore , the representations set forth in paragraph
eight were , and are , false and misleading and constitute unfair or
deceptive acts or practices in violation of Section 5(a)(1) of the FTC
Act , 15 U. c. 45(a)(1).

On-Site Service Claims

PAR. 11. The advertisements and promotional materials referred
to in paragraph six , including but not necessarily limited to the
attached Exhibits 7 , 8 and 9 , contain the following statements:

Standard Features and Services 

-- 

Free on-site service to most locations
in the nation
THE EXTRAS That Don t Cost Extra At Gateway -- Free on-site service
to most locations

IJ\CLUDED WITH EVERY SYSTEM: Free on-site service to most locations

PAR. 12. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
eleven, and other statements not specifically set forth herein
respondent has represented, directly or by implication, that the

purchasers of the warranted products , upon request to the respondent
will receive the free on-site services ofa technician , except in certain
geographic locations, and that respondent will send a technician
regardless of whether respondent first diagnoses the problem over the
telephone and whether the consumer can make the repair.

PAR. 13. In truth and in fact , regardless of geographic location
purchasers of the warranted products , upon request to respondent, did
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not always receive the free on-site services of a technician; rather
, it

was the policy and practice of the respondent that it did not send a
technician to provide on-site service until the respondent diagnosed
the problem over the telephone and determined that the consumer
could not make the repair.

PAR. 14. Therefore , the representations set forth in paragraph
twelve were , and are, misleading and constitute unfair or deceptive
acts or practices in violation of Section 5(a)(1) of the FTC Act
15 U. c. 45(a)(I).

Deceptive Warranty Language About Consumer Remedies

PAR. 15. In the ordinary course and conduct of its business
respondent has disseminated or has caused to be disseminated written
warranties, including but not necessarily limited to the attached
Exhibit 1 , which contain the following language:

Under no circumstances shall Gateway 2000 be liable for any special , incidental
or consequential damages based upon breach of warranty, breach of contract
negligence , strict liability, or any other legal theory. . .

PAR. 16. Through the use of the statement referred to in
paragraph fifteen , and other statements not specifically set forth
herein , respondent has represented , directly or by implication , that
consumers have no remedies regarding claims based upon incidental
or consequential damages.

PAR. 17. In truth and in fact , some states do not allow the
exclusion or limitation of incidental or consequential damages , and
consumers in those states do have remedies regarding claims based
upon incidental or consequential damages.

PAR. 18. Therefore , the representations set forth in paragraph
sixteen were , and are , false and misleading and constitute unfair or
deceptive acts or practices in violation of Section 5(a)(1) of the FTC
Act, 15 U. C. 45(a)(I).

VIOLATIONS OF THE PRE-SALE A V AILABILITY RULE

PAR. 19. In the ordinary course and conduct of its business as a
seller of consumer products , respondent has offered for sale to
consumers consumer products with written warranties by means of a
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1. The full text of the written warranty; or
2. That the written warranty can be obtained free upon specific

written request, and the address where such warranty can be
obtained.

PAR. 20. Section llO(b) of the Warranty Act mandates that the
failure to comply with a Rule promulgated under the Warranty Act is
a violation of Section 5 of the Federal Trade Commission Act, 15

C. 45(a)(1). 15 U. C. 231O(b). Therefore , Gateway s failure to

comply with the provisions of the Pre- Sale A vailabiJity Rule , 16 CFR

Part 702 , constituted and now constitutes an unfair or deceptive act
or practice in violation of Section 5(a)(I) of the Federal Trade

Commission Act, 15 U. c. 45(a)(1).

VIOLATIONS OF THE DISCLOSURE RULE

PAR. 21. In the ordinary course and conduct of its business,
respondent has given or offered to give written warranties , and is

therefore a warrantor as that term is defined in Section 701. 1 (g) of the

DiscJosure Rule , 16 CFR 701. (g).
PAR. 22. In the ordinary course and conduct of its business

respondent has provided written warranties excluding incidental or
consequential damages , but has failed to make , as required by Section

70l.3(a)(8) ofthe Disclosure Rule , 16 CFR 701. 3(a)(8), the following

disclosure: "Some States do not allow the exclusion or limitation of
incidental or consequential damages , so the above limitation or
exclusion may not apply to you.

PAR. 23. In the ordinary course and conduct of its business,
respondent has provided written warranties but has failed to make , as

required by Section 701.(a)(9) of the Disclosure Rule , 16 CFR

701.3(a)(9), the following disclosure: "This warranty gives you

specific legal rights , and you may also have other rights which vary
from State to State.

PAR. 24. Section 110(b) of the Warranty Act mandates that the
failure to comply with a Rule promulgated under the Warranty Act is
a violation of Section 5 of the Federal Trade Commission Act, 15

c. 45(a)(1). 15 U. c. 231O(b). Therefore , Gateway s failure to

comply with the provisions of the Disclosure Rule , 16 CFR 701
constituted and now constitutes an unfair or deceptive act or practice
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in violation of Section 5(a)(I) of the Federal Trade Commission Act
15 U. c. 45(a)(1).

VIOLATIONS OF THE WARRANTY ACT

PAR. 25. Section 108 of the Warranty Act provides that no
supplier may disclaim or modifY any implied warranty, except by
limiting the duration of an implied warranty to the duration of a
written warranty of reasonable duration , if the supplier makes any
written warranty to the consumer with respect to a consumer
product. 15 c. 2308.

PAR. 26. In the ordinary course and conduct of its business as a
supplier, respondent has made written warranties , including but not
necessarily limited to the attached Exhibit 1 , which contain the
following language:

DISCLAIMER OF WARRNTIES
THE WARRNTY STATED ABOVE IS THE ONLY WARRNTY
APPLICABLE TO THIS PRODUCT. ALL OTHER WARRNTIES EXPRESS
OR IMPLIED (INCLUDING ALL IMPLIED WARRANTIESOFMERCHANT-
ABILITY OR FITNESS FOR A PARTICULAR PURPOSE), ARE HEREBY
DISCLAIMED. . .

PAR. 27. Respondent's disclaimer of implied warranties
constituted and now constitutes a violation of Section 108 of the
Warranty Act, 15 U. c. 2308 , and , pursuant to Section l10(b)
thereof, 15 U. C. 23l O(b), an unfair or deceptive act or practice in

violation of Section 5(a)(1) of the Federal Trade Commission Act
15 U. C. 45(a)(1).

Commissioner Anthony recused.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Cleveland Regional Offce
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge the respondent
with violation of Section 5 of The Federal Trade Commission Act

FTC Act" ); the Magnuson-Moss Warranty Act ("Warranty Act
and two Rules promulgated thereunder: the Rule concerning the
Disclosure of Written Consumer Product Warranty Terms and
Conditions ("Disclosure Rule ); and the Rule concerning the Pre-Sale
Availability of Written Warranty Terms ("Pre-Sale Rule ). Under

Section 11 O(b) ofthe Warranty Act , 15 U. c. 231 O(b), violations of

the Warranty Act or its Rules are also violations of Section 5 of the
FTC Act; and

The respondent, its attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint , a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts , and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the

executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days , now in further conformity with
the procedure prescribed in Section 2. 34 of its Rules , the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

A. Respondent Gateway 2000 , Inc. is a corporation organized
existing and doing business under and. by virtue of the laws of the
State of Delaware , with its offce and principal place of business
located at 610 Gateway Drive , North Sioux City, SD.
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B. The Federal Trade Commission has jurisdiction ofthe subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

DEFINITONS

1. The definitions of terms contained in Section 101 of the
Magnuson-Moss Warranty Act, 15 U. c. 2301 , and inRules 701 and
702 16 CFRParts 701 (" the Disclosure Rule ) and 702 (" the Pre- Sale
Availability Rule ), promulgated thereunder, shall apply to the terms
used in this order.

2. " On-Site Service shall mean the provision of the services ofa
qualified technician at the location of a defective or al1egedly

defective product sold or supplied by Gateway 2000, Inc.
respondent" ) in an attempt to repair , replace , or otherwise correct a

problem described by a purchaser to the respondent.
3. "Clearly and conspicuously shall mean that the disclosure

must be given in: (1) twelve point type where the representation that
triggers the disclosure requirement is given in twelve point or larger
type; or (2) the same type size as the representation that triggers the
disclosure requirement where that representation is given in a type
size that is smal1er than twelve point type.

It is ordered That respondent Gateway 2000 , Inc. , a corporation
its successors and assigns , and its offcers , representatives , agents and

employees , directly or through any corporation , subsidiary, division
or other device, in connection with the sale or offering for sale of any
consumer product for whicb the respondent offers a written warranty,
do forthwith cease and desist from:

A. Excluding liability for any incidental or consequential damages
arising from any consumer injury without clearly and conspicuously
disclosing, as provided by Section 70 1.3(a)(8) ofthe Disclosure Rule
16 CFR 701. 3(a)(8), that some states do not allow for such exclusion;

B. Failing to disclose , as provided by Section 701.(a)(9) of the
Disclosure Rule , 16 CFR 701.3(a)(9), that certain states may give the
consumer legal rights in addition to those provided by the warranty;

C. Disclaiming any implied warranty, except as provided by
Section 108 of the Warranty Act , 15 U. c. 2308;
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D. Failing to make the text of any written warranty on a consumer
product readily available for examination by prospeetive buyers prior
to sale through utilization of one or more means specified in Section
702. 3(c) of the Pre-Sale Availability Rule, 16 CFR 702.3(c).

II.

It is further ordered That respondent , its successors and assigns
and its offcers , representatives , agents and employees , directly or
through any corporation , subsidiary, division or other device, in

connection with the sale or offering for sale of any consumer product
do hereby cease and desist from failing to provide a full refund of the
purchase price of a product, including any shipping costs , insurance
handling or any other fee or charge paid by the consumer, within
seven (7) business days of the respondent's acceptance, after a

reasonable opportunity for inspection , of the merchandise returned by
the consumer for a refund pursuant to any money-back guarantee
offer made by respondent; provided , however, that respondent may
deduct a service charge or other fees such as shipping and handling
costs only if respondent has disclosed that such deductions wil be
made , clearly and conspicuously and in close proximity to the money-
back guarantee offer made by respondent.

III.

It is further ordered That respondent , its successors and assigns
shall pay to the Federal Trade Commission , by cashier s check or
certified check made payable to the U. S. Treasury and delivered to
Commission counsel , Cleveland Regional Offce, 1111 Superior

Avenue , Suite #200 , tJeveland , OH 44114 , the sum of Two Hundred
Eighty Nine Thousand Four Hundred Twenty Nine and 05/100
($289 429.05) Dollars. Respondent shal1 make this payment on or
before the tenth day fol1owing the date of service of the order. In the
event of any default on any obligation to make payment under this
section , interest , computed pursuant to 28 U. c. 1961(a), shall

accrue from the date of default to the date of payment. No portion 
the respondent's payment shall be deemed payment of any fine
penalty, or punitive assessment.
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IV.

It isfurther ordered That respondent , its successors and assigns

and its officers , representatives , agents and employees , directly or
through any corporation, subsidiary, division or other device, in

connection with the sale or offering for sale of any consumer product
do forthwith cease and desist from representing, in any manner
directly, or by implication , that it shall provide On-Site Service unless

respondent discloses, clearly and conspieuously and in close
proximity to the representation , any material limitations on obtaining
On-Site Service.

It is further ordered That respondent , its successors and assigns

and its officers , representatives , agents and employees , directly or
through any corporation , subsidiary, division or other device, in

connection with the sale or offering for sale of any consumer product
for which the respondent offers a written warranty, do forthwith cease
and desist from misrepresenting a consumer s remedies under its
warranties for claims based upon incidental or consequential damages.

VI.

It isfurther ordered That respondent shall , within thirty (30) days
ofthe date of service of this order, deliver to each ofthe respondent's
current directors and offcers , and to all managing employees , agents

and representatives having any sales , advertising, customer service
or policy responsibility with respect to the subject matter of this
order, a copy of this order to cease and desist. For a period of three
(3) years thereafter, respondent shall distribute the same to all future
directors and offcers , and to all future managing employees, agents
and representatives within thirty (30) days after the inception of their
affiliation with respondent.

VII.

It isfurther ordered That respondent shall , within thirty (30) days

ofthe date of service of this order, provide written instructions to all
current managing employees , agents , and representatives having any
sales , advertising, customer service , orpolicy responsibility on behalf
of respondent as to respondent's specific obligations and duties under
the Magnuson-Moss Warranty Act (15 U.S.c. 2301 et seq.
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including, but not limited to , Section 108 (15 U. c. 2308), thereof

and Rules 701 and 702 , 16 CFR Parts 70 I (" the Disclosure Rule
and 702 (" the Pre-Sale Availability Rule ), promulgated thereunder
and this order. For a period of three (3) years thereafter, respondent
shall provide said instructions to a1l future such managing employees
agents , and representatives within thirty (30) days after the inception
of their affliation with respondent.

VII
It is further ordered That respondent sha1l , for a period of not

less than five (5) years from the date of service of the order, maintain
and upon request make available to the Federal Trade Commission
for inspection and copying (1) copies of a1l written instructions
provided by respondent to its supervising employees , agents , and
representatives having any sales , advertising, customer service , or
policy responsibility on behalf of respondent pursuant to Part VII
above; (ii) a1l warranties on consumer products costing more than $15
for which the respondent is the warrantor; and (iii) exemplars of a1l

advertising by the respondent.

IX.

It is further ordered That respondent and its successors and
assigns sha1l notify the Commission at least thirty (30) days prior to
any change in the corporate entity that may affect compliance
obligations arising under this order, including but not limited to a
dissolution , assignment, sale , merger, or other action that would result
in the emergence of a successor corporation; the creation or

dissolution of a subsidiary, parent , or affliate that engages in any acts
or practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address. Provided
however, that , with respect to any proposed change in the corporation
about which respondent learns less than thirty (30) days prior to the
date such action is to take place , respondent shall notify the
Commission as soon as is practicable after obtaining such knowledge.
All notices required by this Part shall be sent by certified maiJ to the
Associate Director, Division of Enforcement , Bureau of Consumer
Protection , Federal Trade Commission , Washington , D.
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It is further ordered That this order will terminate on December
, 20 l8 , or twenty years from the most recent date that the United

States or the Federal Trade Commission files a complaint (with or
without an accompanying consent decree) in federal court alleging
any violation ofthe order, whichever comes later; provided, however
that the fiing of such a complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years;

B. This order s application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that ifsuch complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order
and the dismissal or ruling is either not appealed or upheld on appeal
then the order will terminate according to this paragraph as though
the complaint was never fied , except that the order will not terminate
between the date such complaint is fied and the later ofthe deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

XI.

It isfurther ordered That respondent shall , within sixty (60) days
after service of this order on it, fie with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.

Commissioner Anthony recused.
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Re:Petition of Mt. Olympus Financial, Dan Horman , and
Annette Horman to Quash Civil Investigative Demands--
File No.982-3543 (Mt. Olympus Financial)

August II , 1998
Dear Messrs. Atkin and Hawkins:

This letter advises you ofthe Federal Trade Commission s ruling
on the above-referenced Petition to Quash ("Petition ). The decision

was made by Commissioner Sheila F. Anthony, acting as the
Commission s delegate. See 16 CFR 2. 7(d)(4).

The Petition is denied for the reasons stated below. As also set
forth below, the new deadline for Mt. Olympus Financial , 1.C. and
its principals , Dan and Annette Horman (together "Petitioners " or "
Olympus ), to respond to , and otherwise comply with , the Civil
Investigative Demands ("CID") is Wednesday, August 26 , 1998.

Petitioners have the right to request review of this matter by the
full Commission. Such a request must be filed with the Secretary of
the Commission within three days after service of this letter. 1 The

filing of a request for review by the full Commission does not stay or
otherwise affect the new return date n August 26 , 1998 -- unless the
Commission rules otherwise. See 16 CFR 2. 7(f).

I. SUMMARY OF THE DISPUTE

Mt. Olympus is a subprime lender. At issue in this investigation
is whether Mt. 01ympus violated Section 5 of the FTC Act, 15 U.
45(a); the Truth in Lending Act ("TILA" ), 15 U. C. 1601 et seq.
which includes the Home Ownership and Equity Protection Act
("HOEP A"); and/or TILA' s implementing regulation , Regulation Z
12 CFR Part 226. More specifically, the Commission wants to pursue
preliminary evidence it has gathered suggesting that Petitioners
induced consumers to falsify their loan applications to indicate that
the loans were for business purposes when, in fact , those loans were
for personal , family, or household purposes. The consumer protection
requirements imposed by TILA do not apply to business loans.

I This Jetter is being delivered by facsimile and by express mail. The facsimile is being provided

only as a courtesy. Computation of the time for appeal , therefore , should be calculated from the date
you receive the express mail copy of this letter.

2 The 
Truth in Lending Act specificaJJy exempts certain transactions, including, " (cJredit

transactions involving extensions of credit primarUy for business , commercial , or agricultural purposes

. . . .

" 15 U. c. J 603(1), see also J 2 CFR 226.
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At the heart of this dispute is Petitioners ' refusal to honor
specification 5 of the CIDs which requests access to all of Mt.
O1ympus ' loan files for the relevant period -- approximately 110 files.
Petitioners contend that they only make business loans, and
therefore , their files are not relevant to an investigation aimed at
uncovering violations of TILA and HOEPA. Rather than provide
access to the entire set of fies , Petitioners suggest that access be
limited to the fies ofthose borrowers whom the FTC can identify as
claiming that their loans were for consumer, rather than business
purposes. As explained in detail below , this is not viable alternative
for several reasons, not the least of which is that borrowers

willingness to cooperate in the investigation might be chilled if they
knew that they would be singled out to their lender as having
provided damaging testimony or evidence.

II. BACKGROUND

On July 6 , 1998 , pursuant to its omnibus resolution , dated June I
1998 , the Commission issued identical ClDs to each of the three
Petitioners, requesting various documents. The June 1 , 1998

resolution authorizes the use of compulsory process in non-public
investigations " (tJo determine whether various unnamed subprime
lenders have engaged or are engaging in acts or practices in violation
of the Truth in Lending Act, 15 U. c. 1601 et seq. as amended
including but not limited to the Home Ownership and Equity
Protection Act of 1994 , and its implementing Regulation Z , 12 CFR
226 , as amended, and whether they have engaged or are engaging in
unfair or deceptive acts or practices in violation of Section 5(a)(l) of
the Federal Trade Commission Act, 15 U. c. 45(a)(l), as amended.
The resolution also authorizes investigation to determine whether action
to obtain redress for injury to consumers or others would be in the public
interest. All three ClDs specified a return date of July 20 , 1998.

The 13 specifications contained in each CID seek various
documents relating to the loans made by Mt. Olympus and Mt.
Olympus ' business practices generally. For example , the CIDs request
documents relating to the total number of loans made , the dates of
those loans , the loan amounts , the interest rates and other terms of the
loan contracts , the payment status of the loans, and foreclosure
activities. With respect to Mt. OIympus ' business activities , the elDs
request documents relating to , among othcr things , thc identity of Mt.
Olympus ' employees , complaints received from borrowers , communications
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with governmental agencies , private litigation or law enforcement
actions , and policies and procedures regarding compliance with
TILA.

Rather than produce the requested documentary materials , on or
about July 20 , 1998 , Petitioners fied a Petition to Quash the CIDs.
Petitioners assert three main arguments in support of their Petition:
(I) the information sought is not within the scope of the FTC's

investigation; (2) the information sought is not relevant to the matters
under investigation; and (3) the requests are vague , overly broad , and

unduly burdensome.
Commissioner Anthony has careful1y reviewed the CIDs , the

Petition to Quash , the declaration of Blake Atkin, and all of the

various correspondence filed with the Petition and finds that none of
Petitioners ' arguments support quashing the CIDs.

II ANALYSIS

A. Scope of Investigation and Relevance of the Information Sought

Petitioners contend that they should not have to comply with the
CIDs because their activities are outside of the scope of the
investigation authorized by the Commission s June 1 , 1998 resolution
regarding subprime lenders; therefore , they add , the information
sought in the CIDs cannot be relevant. Petitioners are mistaken on
both of these points. As shown below, Petitioners ' activities are
within the scope of the authorized investigation , and the information
sought by the CIDs is relevant to that investigation.

I. Scope

This investigation is intended to uncover unfair or deceptive
business practices by subprime lenders. Petitioners do not dispute that
Mt. Olympus is a subprime lender. Instead , they attempt to place

3 In their submission
, Petitioners repeatedly mention that they previously provided a great deal

of the material sought by the elDs in response to an April , 1998 access Jetter. Petition at 1.3; Atkin
Affdavit 4. While Petitioners ' prior cooperation may be commendable , there is no dispute that the
eIDs seek documents that have not been previously produced

g., 

all of the loan files. If Petitioners
description of the previous voluntary production is intended to suggest that the eIDs are somehow
inappropriate as duplicative of the access letter , Petitioners should note that the instant eIDs contain
the standard instruction intended to deal with this issue: " Jf any documents responsive to this cm have
been previously supplied to the Commission , you may comply with this cm by identifYing the
document(s) previously provided and the date of submission.

. .

The first and the second argument are closely related. PetlllOners addressed the two arguments
together in their Petition , and those arguments are addressed together in this letter decision as well.
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themselves outside of the scope ofthe investigation by claiming that
their activities do not fall within the statutes at issue.

Petitioners incorrectly define the scope of the investigation as
limited to uncovering violations of TILA and Regulation Z. They
attempt to dismiss the portion of the resolution regarding the FTC Act
n " (t)o determine... whether (subprime lenders) have engaged or are
engaging in unfair or deceptive acts or practices in violation of
Section 5(a)(I) of the Federal Trade Commission Act, 15 U.
45(a)(l)" n as "general , vague language " that can be ignored. Petition
at 5 n.2. Section 5 of the Commission s original authorizing statute -
the cornerstone ofthe Commission s consumer protection authority--
cannot be dismissed so easily. Indeed , the Commission s investigation
is not nearly so narrow as Petitioners suggest, but rather encompasses
a1l "unfair or deceptive acts or practices" by subprime lenders as we1l
as any specific violations of TILA and Regulation Z.

Under this proper definition of the scope of the investigation
even if Petitioners do indeed only make business loans and, therefore
are not subject to TILA , they are still within the scope of the
investigation by virtue of Section 5. This fact renders moot

Petitioners' argument that the loan applications it has already
produced establish , as a matter of law, that it only makes business
loans. It is worth noting, however, that the case law Petitioners cite
in support this argument is easily distinguished. In those cases , the
borrowers , in essence , deceived the lender about the purpose of the
loan and later sought refuge in state usury laws applicable only to
consumer transactions. Notably lacking in those cases was any
evidence that the lenders required the borrowers to mischaracterize
their loans as business loans or that the lenders knew that the
borrowers intended to use the loan proceeds for personal uses. Here
by contrast, the Commission has evidence suggesting that, in an
apparent effort to evade the requirements of TILA and HOEPA
Petitioners actively induced consumers to falsify the purpose of their
loan on the loan applications despite consumers having told them that

5 It is worth noting at the outset that the purpose of an investigation is to learn the nature 
of the

target's actual activities; the target cannot deflect the investigation merely by proffering self-serving
claims regarding its activities.
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they intended to use the loan proceeds for personal, family or

household purposes.
Extensive case law regarding sham business loans establishes that

objective manifestations of purpose , such as loan applications or
affdavits attesting to a business purpose , are not determinative ofthe
nature of the loan when the lender manipulates the loan s structure to
appear as a business loan or when the lender requires the consumer
to sign a false statement of business purpose in order to evade the
laws designed to protect consumers. Moreover , the borrower is not
estopped from denying the representations contained in a business
purpose affdavit when the affdavit is executed at the request of the
lender and the borrower is not informed of the implications of
claiming a business purpose. The borrower s acquiescence in signing
a false business purpose statement does not change the true character
of the loan. See, e. g., Brown v. Giger 111 Wash. 2d 76 , 757 P.2d 523

(1988); McGovern v. Smith 59 Wash. App. 721 , 801 P. 2d 250(1990);
Marashi v. Lannen 55 Wash. App. 820 , 780 P. 2d 1341(1989); Aetna
Finance Co. v. Darwin 38 Wash. App. 921 , 691 P.2d 581 (1984);
Commercial Mortgage Finance Co. v. Life Savings of America
129 Il 2d 42 , 541 N. 2d 661 (1989); see also The Cost of Credit:
Regulation and Legal Cha1lenges " Kathleen E. Keest , National
Consumer Law Center (1997 Cumulative Supplement).

2. Relevancy

Petitioners ' incorrectly assert that they are outside the scope ofthe
investigation, and, therefore, they reason , the documents sought
cannot be relevant to the investigation. This relevancy argument is
baseless and fails. Petitioners have made absolutely no supportable
arguments , much less any showing, that the requests fa1l outside of the
Commission s authority or this investigation s properly defined scope.

(j Throughout their submissions , Petitioners argue , without citation to any authority, that the
Commission lacks " probable cause" for its cm requests. Petition at 2 , 3 and 5 , Affdavit of Blake S.
Atkin at ':'1 3 , 6. First of all , as noted above , Petitioners own Petition reports that the Commission staff
has explained to Petitioners ' counsel on more than one occasion that staffhad contacted borrowers who
stated that " they were told to falsely state on the form that the loan was for business purposes when in
fact it was for consumer purposes, " Petition at 4; see also Atkin Affdavit , 12. Second , the
Commission is not held to any "probable cause " standard in conducting its investigations. As the
Supreme Court explained almost fift years ago , the Commission " can investigate merely on suspicion
that the law is being violated , or even just because it wants assurance that it is not. United Stales v.
Morton Salt Co. 338 U. S. 632 , 642.43 (1950). Third , even if the Commission were required to have
some evidence of a potential violation before it could investigate , it would be under no obligation to
reveal the existence or nature of such evidence to the target of thc investigation. In short , Petitioners
lack of probable cause complaints are meritless.
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Even if, as Petitioners mistakenly assert, the investigation were
limited to ferreting out TILA , HOEP A , and Regulation Z violations
the information requested in the ClDs falls well within this artificially
narrowed scope. The documents sought wil be relevant to the issue
of whether Petitioners have indeed induced consumers to falsify their
applications to characterize personal loans as business loans -- that is
whether Petitioners are indeed subject to TILA.lfthe evidence shows
that the Petitioners have made personal loans are subject to
TILA , the documents sought by the ClDs will also be useful in
determining the nature and extent of any TILA , HOEPA, and

Regulation Z violations

g., 

instances when Petitioners failed to
provide material disclosures , failed to afford borrowers their right to
rescind , and/or committed prohibited practices.

Petitioners further argue that only the fies of borrowers who
claim to have been induced to falsify the purpose of their loans are
relevant, and , therefore , only those files should be sought. Petition at
7 n.3. First , as explained above , this investigation is not limited to
consumer loans , but rather encompasses all unfair or deceptive acts
or practices by subprime lenders n even acts and practices involving
loans made for business purposes. Thus , the premise of Petitioners
offer of this limited production n that only the consumer loans would
be relevant to the investigation n is fatally flawed. Second , even ifthe
Commission were primarily interested in investigating consumer loan
practices in this instance, Petitioners ' suggested limitation is still
unacceptable because , among other things , (1) access to all ofthe files
is necessary to determine which ofthem relate to consumer loans; (2)
the target of an investigation cannot be permitted to interfere with the
FTC's investigatory methods and strategies; and (3) singling out these
individual borrowers to their lender threatens to chill their willingness
to cooperate in the investigation by exposing them to potential
retaliatory action by Petitioners.

B. Burden

Petitioners ' final contention is that the requests are vague , overly
broad , and unduly burdensome. Petitioners ' one paragraph argument
on this issue provides no valid support for this contention.

Petitioners argue that the CIDs " request numerous compilations
and financial caleulations to be conducted by the CID recipients
which are not normally done in connection with their business.
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Petition at 8. First, Petitioners neither identify the specifications they
contend make such requests nor offer any evidence that those requests
would be unduly burdensome to meet. Second , these are documentary
CIDs; they do not require the respondents to create compilations or

perform financial calculations, but rather merely require that
Petitioners produce documents in their possession , custody or control
that fall within the terms of the specifications.

Petitioners next argue that some of the information sought can be
derived from the loan applications they have already provided. While
some information sought the names and addresses of borrowers
may be available from these forms , the forms do not provide all ofthe
information sought, nor as explained at length above, are the

application forms necessarily accurate regarding key points such as
the type of loan n consumer or business. Indeed , many additional
documents are necessary to assess Petitioners ' compliance with the
statutes cited in the Commission s June I , 1998 resolution.

Petitioners final argument seems to be that the term "covered
loan " is too vague. The CIDs define this term simply and directly as:
any credit transaction that is secured by the borrower s dwelling in

which (any Petitioner J is the party to which the obligation was
initially payable.... The definition excepts loans financing acquisition
or initial construction as well as reverse mortgage transactions. In
short, this definition is neither complicated nor vague. The key
concept is that the security for the loan is the borrower s residence. In
other words , all of Petitioners ' loans are likely to fall within this
definition.

In sum, Petitioners ' burden argument is rejected. Petitioners
completely fail: to specify which of the particular CID requests they
consider vague , overly broad , or burdensome; to explain adequately
the nature of any asserted deficiencies; or to provide any evidence
supporting their contention that the requests would impose an undue
burden upon them. Moreover, an examination of the CIDs themselves
reveals that the specifications are narrow, relevant, and focused.

7 Perhaps Petitioners
' confusion on this point stems from the fact that some of the specifications

do no! require production of every document relating to a particular set of facts but rather only

documents suffcient to show.

. ,

" the facts. Ironically, this convention is used to render compulsory
process requests less burdensome.
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IV. CONCLUSION

Among the Commission s investigatory powers is the ability to
use civil investigative demands to gather information and the
concomitant right to enforce those demands in the federal district
courts. See 15 U. C. 20. The federal courts apply a deferential
standard in deciding whether to enforce compulsory process issued by
the Commission , asking only whether (i) the information sought is
within the Commission s authority, (ii) the information sought is
reasonably relevant to the investigation , and (iii) the request is not too
indefinite or unduly burdensome. See, e. g., FTC v. Invention
Submission Corp. 965 F.2d 1086 , 1089 (D. C. Cir. 1992), cert. denied
507 U.S. 910 (1993). While this matter is , of course , not presently
before a federal court , it is worth noting that the CIDs issued here
meet all three of these criteria. This is an absolutely proper and
statutorily authorized investigation. These ClDs seek information that
is relevant to that investigation and have been crafted to avoid placing
an undue burden on Petitioners. Indeed, as set forth above , the burden
and vagueness objections advanced by Petitioners are unsupported
and meritless.

For the foregoing reasons , the Petition is denied , and , pursuant to
Rule 2.7(e), 16 CFR 2. 7(e), Petitioners are directed to comply with
the Civil Investigative Demands on or before Wednesday, August

1998.
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