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refunds to customers of other long-distance carriers who were billed for the
calls.
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New York, N.

COMPLAINT

The Federal Trade Commission , having reason to believe that
Beylen Telecom , Ltd. and NiteLine Media , Inc. , corporations , and
Ron Tan , individually and as an offcer ofNiteLine Media, Inc. ("the
respondents ), have violated the provisions of the Federal Trade

Commission Act, and it appearing to the Commission that this
proceeding is in the public interest , alleges:

1. Beylen Telecom , Ltd.

, ("

BTL") is a corporation organized
existing and doing business under and by virtue of the laws of the
Cayman Islands with its principal offce or place of business at
Genesis Building, PS Box 2097 , Grand Cayman , Cayman Islands
British West Indies.

2. NiteLine Media, Inc. ("NiteLine ) is a corporation doing
business under and by virtue of the Jaws of the State of New York
with its principal office or place of business at 7302 19th Avenue
Brooklyn, New York.
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3. Ron Tan aJa Roeun Tan ("Tan ) is an offcer and shareholder
of corporate respondent NiteLine Media, Inc. Individually or in
concert with others, he has formulated, directed, controlled or

paricipated in the acts or practices of the corporation, including the
acts or practices alleged in this complaint. His principal office or
place of business is the same as that ofNiteLine Media, Inc.

4. At all times relevant to this complaint, the respondents have
maintained a substantial course of trade, advertising, offering for sale
and selling computer-stored images via both the Internet and
international and interstate telephone lines , in or affecting commerce
as "commerce" is defined in Section 4 of the FTC Act, 15 D. C. 44.

COURSE OF BUSINESS

5. From at least December 1996 through January 1997, the

respondents Tan and NiteLine posted messages to newsgroups and
operated and promoted one or more World Wide Web sites
including the web sites located at ..ww. erotic2000.com .. and
www. erotica2000. com. .. Through news group messages and these

web sites , respondents Tan and NiteLine represenied, expressly or by
implication, that consumers could view "adult" images for tree at
sites on the Internet. A newsgroup is a collection of electronic
messages , purortedly about a given topic , that consumers may read
on the Internet. The World Wide Web or Web is a system used on the
Internet for cross-referencing and retrieving information. A web site
is a set of electronic documents, usually a home page and subordinate
pages , readily viewable on computer by anyone with access to the
Web , standard softare, and knowledge of the web site s location or
address.

6. At one or more of the web sites operated by respondents Tan
and NiteLine and in one or more of their news group messages
respondents Tan and NiteLine stated that they offered "FREE XXX
Images " for viewing at "FREE ADULT SITES. " In addition, at one
or more of their web sites, the respondents Tan and NiteLine stated
that the international sites they offered entailed:

NO MEMBERSHIP FEES!
NO CREDIT CARDS NEEDED'

NO 900# CHARGES!

7. Web sites operated by respondents Tan and NiteLine instrcted
consumers that to view the "adult" images offered, the consumer had
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to first "download a special image viewer. " This " image viewer" was
a software program, which was identified as "david. exe " or

david7. exe " or other similar names.
8. Contrary to the clear implication of the tenn "image viewer

that respondents Tan and NiteLine used on their web sites to describe
this softare program, the "david.exe" (or similarly named softare)
was not merely a means for reading computer data and converting
such data into visual images. Instead , this softare , if downloaded
installed, and activated, would, without any explanations or adequate
disclosures: (a) automatically tenninate the consumer s computer
modem connection to the consumer s local Internet service provider
while maintaining the appearance that the computer modem remained
connected to such local Internet service provider; (b) automatically
direct the consumer s computer modem to dial an international
telephone number to re-connect to the Internet; (c) maintain the
international long distance telephone connection thus established
unless and until the consumer turned off the power switch to his
computer or modem , or took other unusual action to tenninate the
telephone connection; and (d) caused the consumer to incur
international long distance telephone charges on his telephone bill at
rates in excess of $2.00 per minute for as long as the international
long distance telephone connection was maintained. One of the
techniques that this software employed to maintain the appearance
that the computer modem remained connected to the consumer s local
Internet service provider was to automatically turn off the speaker on
the consumer s modem before dialing, thus preventing the consumer
from hearing the sound of the international number being
automatically dialed.

9. Prior to about Januar 23 1997 , respondents Tan and NiteLine
at one or more of their web sites and in newsgroup messages , failed
to disclose any of the events , described above in paragraph eight, that
automatically followed if one downloaded , installed and activated the
purported "viewer" softare.

10. Respondents Tan and NiteLine changed one or more of their
web sites on or about Januar 23 1997. Nevertheless , after that date
their web sites and news group messages continued to fail to disclose
that once a consumer downloaded, installed and activated the

viewer" software , it caused consumers to incur international long
distance telephone charges at rates in excess of $2. 00 per minute. In
addition, web sites and news group messages posted by respondents
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Tan and NiteLine continued to fail to disclose that the consumer
computer modem would maintain the international long distance
telephone connection unless and until the consumer turned off the
power switch to his computer or modem or took other unusual action
to terminate the telephone connection.

II. After about January 10 , 1997 , one or more of respondents
web sites stated if consumers downloaded their "viewer" softare, the
consumers' computer modems would be connected to a site in
Moldova, a former constituent state of the now-defuct Soviet Union.
However, the computer modems of consumers who downloaded the
softare were not connected to a site located in Moldova, but rather
were connected to a site located in Canada. Thus , even though the
automatic telephone call generated by the "viewer" softare went to
Canada, the consumer was charged at the comparatively much higher
per-minute rates for a call to Moldova.

12. Once a consumer had downloaded , installed and activated the
purported "viewer" software offered by respondents Tan and
NiteLine, the consumer continued to incur international long distance
telephone charges for as long as his computer modem was connected
to the international long distance number and even after the consumer
had exited respondents Tan and NiteLine s " adult" sites.

13. Respondents Tan and NiteLine s promises of "free" Internet
viewing of computer- stored images lured consumers from the U.
and foreign countries into incurring hundreds of thousands of dollars
in international long distance telephone charges.

14. Respondent BTL is a service bureau that provides
telecommunications and other services to entities that promote
international pay-per-call programs. In that capacity, respondent BTL
assigned Moldovan telephone numbers to respondent NiteLine , as

well as to Internet Girls , Inc. n a defendant in the federal court action
FTC v. Audiotex Connection, Inc. CV-97 0726 (DRH) (E.
filed Feb. 13 , 1997). Directly or indirectly, respondent BTL also
provided NiteLine and Internet Girls with the following services: (a)
daily telephone traffc and billing reports; (b) the "david. exe" (or
similarly named software) program and technical support for this
viewer" software program described above; (c) text or graphics to

use in soliciting consumers on the Internet, including information that
Tan or NiteLine incorporated into news group messages or that Tan
NiteLine, or Audiotex defendants William Gannon or Internet
Girls incorporated into the web sites ..ww.erotic2000.com
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ww.erotica2000.com

" "

ww. sexygirls. com

" "

ww. I adult.com
or ..ww.beavisbutthead.com ; and (d) a tennination point for

audiotext calls , namely a site in Canada containing computer images
for viewing.

15. A foreign telephone carer contracted to pay respondent BTL
a portion of the revenues received ITom consumers for calls placed to
specific international telephone numbers. Respondent BTL , in turn
contracted to pay respondent NiteLine a per-minute rate for calls they
generated to those specific international telephone numbers.
(Respondent BTL contracted to pay defendant Internet Girls on a
similar basis). Thus , respondents BTL , Tan , and NiteLine were to
receive a portion of the amount of international telephone charges
incuITed by consumers.

VIEWING COST

16. In numerous instances , in the course of advertising, offering,
offering for sale, or selling certain computer-stored images located at
Internet sites, respondents Tan and NiteLine represented to
consumers , expressly or by implication , that consumers could view
the images without cost by downloading, installing and activating
purported "viewer" softare.

17. In truth and in fact, once a consumer downloaded , installed
and activated the purported "viewer" software to view computer-
stored images located at Internet sites , the consumer incuITed costs
for an international long distance telephone call.

18. Therefore, the representations of respondents Tan and

NiteLine , as set forth in paragraph sixteen , above , were false and
deceptive , in violation of Section 5 of the FTC Act , 15 U. c. 45.

SOFTWARE FOR DOWNLOADING

19. In numerous instances, in the course of advertising, offering,
offering for sale, or selling certain computer-stored images located at
Internet sites, respondents Tan and NiteLine represented to
consumers , expressly or by implication , that consumers could view
the images by downloading, installing and activating purported
viewer" softare.

20. In numerous instances , respondents Tan and NiteLine failed
to disclose or disclose adequately to consumers the material facts that
by downloading, installing, and activating the purported "viewer
software , the following would result:
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a. The consumer s computer would terminate its modem
connection to the consumer s usual local Internet service provider;

b. The consumer s modem would dial an international long
distance telephone number and establish a long-distance telephone

connection with an Internet service provider at some remote location
outside the United States;

c. The consumer would likely incur international long distance
telephone charges at rates in excess of $2.00 per minute for as long
as the long-distance telephone connection with the remote Internet
service provider was maintained; and

d. The consumer s computer modem would not terminate the
international long distance telephone connection to the remote
Internet service provider unless and until the consumer turned off the
power switch to his computer or modem or took other unusual action
to terminate the telephone connection.

21. In view of representations by respondents Tan and NiteLine
that consumers could view certain images located at Internet sites by
downloading, installing and activating purported "viewer" softare
as set forth in paragraph nineteen, above , respondents Tan and
NiteLine s failure to disclose or disclose adequately the material

information set forth in paragraph twenty, above , was deceptive , in

violation of Section 5 of the FTC Act , 15 U. c. 45.

22. By providing respondent NiteLine (and defendant Internet
Girls) with telephone numbers, and by directly or indirectly providing
the "viewer" software , text or graphics , or other goods or services
described in paragraphs fourteen and fifteen, above , for the purpose
of inducing consumers to call international telephone numbers
respondent BTL provided the means and instrumentalities to others
and thereby acted in concert with others or knowingly and

substantially assisted others , to engage in the deceptive acts and
practices alleged in paragraphs sixteen through twenty-one, above, in

violation of Section 5 of the FTC Act, 15 U. c. 45.

TELEPHONE BILLING

23. In numerous instances , in the course of advertising, offering,
offering for sale , or selling certain computer-stored images located at
Internet sites , respondents directly or through an intermediar caused
charges for long distance calls to Moldova to appear on the telephone
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billing statements of consumers who downloaded , installed and
activated respondents ' purported "viewer" software.

24. In truth and in fact, the call that a consumer s computer
modem dialed when the consumer downloaded, installed and
activated respondents ' purported "viewer" software did not go to
Moldova, which has high per-minute long distance telephone rates for
calls ITom the United States , but instead went to Canada, which has
comparatively much lower long distance rates for calls ITom the
United States.

25. Therefore, respondents ' practice of causing charges for long
distance calls to Moldova to appear on the telephone billing
statements of consumers who had downloaded, installed and activated
respondents ' purported "viewer" software, as set forth in paragraph
twenty-three, above , was deceptive , in violation of Section 5 of the
FTC Act, 15 U.S. c. 45.

26. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

Commissioner
participating.

Thompson and Commissioner Swindle not

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission , would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents , their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondents for purposes of the order of all the
jurisdictional facts set forth in the aforesaid draft complaint, a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by respondents
that the law has been violated as alleged in such complaint, or that the
facts as alleged in such complaint, other than jurisdictional facts , are
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true, and waivers and other provisions as required by the
Commission s Rules; and

The Commission having thereafter considered the matter and
having detennined that it had reason to believe that the respondents
have violated the said Act , and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the

executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days , now in further confonnity with
the procedure prescribed in Section 2.34 of its Rules , the Commission
hereby issues its complaint , makes the fonowing jurisdictional
findings and enters the fonowing order:

la. Respondent Beylen Telecom, Ltd. , is a corporation organized
existing and doing business under and by virtue of the laws of the
Cayman Islands with its principal offce or place of business at

Genesis Building, PS Box 2097 , Grand Cayman , Cayman Islands
British West Indies.

lb. Respondent NiteLine Media, Inc. is a New York corporation
with its principal offce or place of business at 7302 19th Avenue
Brooklyn, New York.

1 c. Respondent Ron Tan is an individual residing within the State
of New York and is an offcer and shareholder of NiteLine Media
Inc. Individuany or in concert with others he fonnulates , direct, or

controls the policies, acts , or practices of NiteLine Media. His
principal offce or place of business is the same as that of NiteLine
Media, Inc.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and ofthe respondents , and the proceeding
is in the public interest.

ORDER

DEFINITONS

For purposes of this order, the fonowing definitions shan apply:

1. Bey/en means Beylen Telecom, Ltd. and its successors

assigns , shareholders , offcers , agents , servants , employees , and those

persons in active concert or participation with them who receive
actual notice of this order by personal service or otherwise, whether
acting through any corporation , subsidiary, division, or other device.
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2. "NiteLine means NiteLine Media, Inc. and its successors
assigns, shareholders , officers , agents , servants , employees , and those
persons in active concert or participation with them who receive
actual notice of this order by personal service or otherwise , whether
acting through any corporation, subsidiar, division, or other device.

3. "Ron Tan means Ron Tan a!a Roeun Tan, individually, and
in his capacity as an offcer and shareholder of NiteLine Media, Inc.
and his successors , assigns , officers, agents, servants , employees , and
those persons in active concert or paricipation with them who receive
actual notice of this order by personal service or otherwise, whether
acting through any corporation , subsidiar, division, or other device.

4. Unless otherwise specified respondents shall mean Beylen
and NiteLine, corporations , their successors and their offcers; Ron
Tan, individually and as an offcer of NiteLine; and each of the
above s agents , representatives and employees. Unless otherwise
specified

, "

respondent" shall mean NiteLine , Ron Tan or Beylen.
5. "Commerce shall mean "commerce" as defined in Section 4

ofthe Federal Trade Commission Act, 15 U. c. 44.

6. "Clearly and conspicuously shall mean as follows:
In an advertisement communicated through an electronic medium
(such as television , video , radio , and interactive media such as the
Internet and online services), the disclosure shall be presented
simultaneously in both the audio and video portions of the
advertisement. Provided, however, that in any advertisement
presented solely through video or audio means , the disclosure may be
made through the same means in which the ad is presented. The audio
disclosure shall be delivered in a volume and cadence suffcient for
an ordinary consumer to hear and comprehend it. The video
disclosure shall be of a size and shade, and shall appear on the screen
for a duration, suffcient for an ordinar consumer to read and
comprehend it. In addition to the foregoing, in interactive media the
disclosure shall also be unavoidable and shall be presented prior to
the consumer incurng any financial obligation. The disclosure shall
be in understandable language and syntax. Nothing contrary to
inconsistent with, or in mitigation of the disclosure shall be used in
any advertisement.

7. "Document is synonymous in meaning and equal in scope to
the usage of the term in Federal Rule of Civil Procedure 34(a), and
includes writings , drawings , graphs , charts, photographs , audio and
video recordings , computer records , and other data compilations fTom
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which information can be obtained. A draft or non-identical copy is
a separate document within the meaning of the term.

8. David. exe " means a software program that, as alleged in the
Commission s draft complaint , a respondent has promoted, offered
distrbuted , or provided on web sites as a "viewer " which consumers
may download, install, and execute, and which dials an international
long-distance telephone number for which a fee is charged.

9. "Eligible consumer means a telephone subscriber that was
billed for international long distance calls to Moldova ITom

December, 1996 through Februar, 1997 to one of the telephone
numbers listed in Schedule A , annexed hereto.

10. "Relevant charges " means the dollar amount biled by AT&T
MCI, Sprint or another long distance carrer to an eligible consumer
for international long distance calls to Moldova from December 1996
through February 1997 , to one of the telephone numbers listed in
Schedule A, annexed hereto.

II is therefore ordered That, in connection with using the Internet
to place international long distance telephone calls , each respondent
shall not violate Section 5(a) ofthe FTC Act, 15 U.S. c. 45(a) by:

A. Representing, either directly or by implication, that consumers

may download, install , activate or use a computer software program
to view computer-stored images without cost, unless there are no
costs to consumers arsing ITom such activity.

B. Representing, either directly or by implication, that a consumer
may view computer-stored images by downloading, installing and
activating a softare program known as "David. exe" or any other
substantially similar software , unless such respondent clearly and
conspicuously discloses , in close proximity to the representation, any
material facts concernng costs and consequences to a consumer that
result ITom downloading, installing, and activating such softare
including, but not limited to , the following:

I. That the consumer s computer wil terminate its modem
connection to the consumer s usual Internet service provider;

2. That the consumer s modem will dial an international
long-distance telephone number and establish a long-distance
telephone connection with some remote location outside the United
States;
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3. (a) A statement that " International long distance telephone
charges to (insert country of call termination J apply ; and

(b) Either:

(i) A statement that "This call may cost you as much as (insert the
maximum estimate of possible per-minute tariffed charge available
through one of the three largest U. S. long-distance carers (e. MCI
Sprint or AT&T; hereafter "a major U.S. carrer )J per minute ; or

(ii) A stated range of possible costs per-minute for the call , where

the maximum possible per-minute charge available through a major
U.S. carer is disclosed at least as prominently as any lower estimate
of possible charges, and the lower estimate is based on a
non-promotional standard tariffed charge available through a major
carrer, and there is a clear and conspicuous disclosure of the
following statement: "To determine your exact per-minute charges
contact your long distance carrer. ; and

4. That , once connected , the consumer s computer modem will not
terminate the international long-distance telephone connection to the
remote service provider unless and until: (a) the consumer terminates
the connection by using a " disconnect" feature that is displayed on the
screen throughout the connection; OR (b) the call is terminated
automatically after some specific , stated period of time (e.g after 5

minutes); OR (c) the consumer turns off the power switch to his
computer or modem , or takes other drastic and unusual action to
terminate the telephone connection, if neither (a) nor (b) above are
applicable.

II.

It is further ordered That:

A Each respondent shall not violate Section 5(a) of the FTC Act
15 U. c. 45(a) by directly causing international long-distance
charges to appear on the telephone billing statement of any consumer
when such call does not , in fact, go to the international destination for
which charges are assessed; and

B. Each respondent, when contracting with any entity for
international call charges to appear on any consumer s telephone bill
shall include wrtten terms in such contract requiring calls to go to the
destination for which charges are assessed on a consumer s telephone
bill. If, at the time of the entry of this order, a respondent has an



BEYLEN TELECOM , LTD. , ET AL 287

276 Dccision and Order

existing contract with another entity that arranges call charges to
appear on any conswner s telephone bill , the respondent may satisfy
the requirements of this Section by obtaining from that entity a letter
or other written assurance that calls go to the destination for which
charges are assessed on a consumer s telephone bill.

It is further ordered That:

A. Pursuant to the Consent Decree and Order proposed in FTC v.
Audiotex Connection, Inc. CV-97 0726 (DRH) (EDNY) (" the
Consent Decree ), and after the entry of such Consent Decree
eligible consumers charged by AT&T or MCI for telephone calls
involving David.exe shall , to the extent possible , receive a credit on
their monthly telephone bill equal to the amount of the relevant
charges. To the extent an eligible consumer has already been credited
such an amount in full , no additional credit shall be extended. To the
extent an eligible consumer has received a partial credit, only the
remaining balance of the original relevant charge shall be credited.
The process for issuing the credits to eligible consumers will be
administered by AT&T and MCI, respectively, and monitored and/or
audited by the FTC. The reasonable costs of the two carrers arising
from the issuance of credits for the relevant charges and from such
administration of credits shall be reimbursed by the escrow agent by
deducting and paying to AT&T and MCI , respectively, the amounts
stated below.

B. Pursuant to the Consent Decree and Order proposed in FTC v.
Audiotex Connection, Inc. CV-97 0726 (DRH) (EDNY), and after
the entr of such Consent Decree, a Redress Escrow Account shall be
established at a ban with a branch located in the State of New York
and Joel Dichter, Esq" shall be designated as the sole escrow agent
and signatory to this Redress Escrow Account. In addition to the
funds deposited by the defendants in FTC v. Audiotex Connection
Inc. the respondents shall deposit suffcient funds into the Redress
Escrow Account as are necessary to enable the cscrow agent to
distribute the funds , consisting of a total deposit of all sums provided
by Section nm(1) and (2), below, contemporaneously with a deposit
of the $60 000 provided by Section nm(3), in the following manner:

l.A T &T shall be distributed the sum of $660 000 toward the cost
of administering the credit to consumers provided by Section IIA
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above, and toward reimbursement of out-of-pocket expenses
associated with calls to the Moldova telephone numbers;

2. MCI shall be distributed the sum of$99 302. 57 toward the cost
of administering the credit to consumers provided by Section IIA
above and toward reimbursement of out-of-pocket expenses
associated with calls to the Moldova telephone numbers;

3. Forty Thousand Dollars ($40 000) shall be distributed to the
Federal Trade Commission and shall be used , where practicable , to
provide redress to eligible consumers charged by an international
long-distance carer other than AT&T or MCI (hereinafter referred
to as "Eligible Non-AT&T/MCI Consumers ). The Commission , in
its sole discretion, may use a designated agent to administer redress
for Eligible Non-AT&T/MCI Consumers. If the Commission , in its
sole discretion, detennines that redress to consumers is wholly or
partially impractical, any funds up to Forty Thousand Dollars
($40 000. 00) not so used shall be paid to the United States Treasury.
The respondents shall be notified as to how such funds are disbursed
but shall have no right to contest the manner of distribution. Eligible
Non-AT&T/MCI Consumers shall have 90 days from the Court'
entry of the Consent Decree to request a refund. If the Commission
or its designated agent detennine within 120 days from the entry of
the Consent Decree that the cost of issuing and administering refunds
to Eligible Non-AT&T/MCI Consumers exceeds Forty Thousand
Dollars ($40 000. 00), the Commission or its designated agent shall so
notify the escrow agent , and an additional sum of money not to
exceed Twenty Thousand Dollars (520 000. 00) shall be distrbuted by
the escrow agent to the Commission for redress to Eligible
Non-AT&T/MCI Consumers. To the extent that the escrow agent is
not notified in writing by the Commission within such 120 day period
that all or a portion of the additional Twenty Thousand Dollars
($20 000. 00) is required by the Commission for redress purposes , the

$20 000.00 or remaining portion thereof not required by the
Commission for redress puroses shall be released from the Redress
Escrow Account and distrbuted promptly by the escrow agent to any
contributing defendant in FTC v. Audiotex Conneclion, Inc. and/or
any contributing respondent.

C. If, during the 60-day comment period before the issuance of
this order, the respondents distributed funds to the Redress Escrow
Account in amounts suffcient to commence the redress program
under the Consent Decree in FTC v. Audiotex Connection, Inc. such
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payment fulfills the respondents ' redress obligations under Section
IIB above.

IV.

It is further ordered That for a period of three years after the date
of entry of this order, each respondent shall maintain, and make

available to the FTC upon reasonable notice , documents that, in
reasonable detail , accurately, fairly, and completely reflect such
respondent' activities related to using the Internet to place
international long distance telephone calls including:

A. 1. Representative wrtten and, if distributed in audio format
audiotaped copies of all solicitations, advertisements, or other
marketing materials actually used;

2. The number, trequency, and average duration of calls to any
international , tolled telephone numbers advertised or promoted
directly or indirectly by such respondent , as well as the payments
received and payments made for such calls;

3. The portion of the contract or the other written assurance

referenced in Section lIB of this order; and
B. Records that reflect, for every consumer complaint or refund

request received trom any consumer to whom such respondent has
sold, biled or sent any goods or services , or trom whom such
respondent accepted money for such goods or services, whether

received directly or indirectly or through any third party:

1. The consumer s name, address , telephone number and the
dollar amount paid by the consumer;

2. The wrtten complaint or refund request , if any, and the date
of the complaint or refund request;

3. The basis of the complaint and the nature and result of any
investigation conducted concerning the validity of the

complaint;
4. Each response from the respondent(s) and the date of the

response;
5. Any final resolution and the date of the resolution; and
6. In the event of a denial of a refund request, the reason for

such denial.
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It is further ordered That, to enable the Commission to monitor
compliance with the provisions of this order, for a period of three
years after the date of entry of this order:

A. Each corporate respondent shall notify the FTC in writing,
within thirty (30) days of: (I) any reorganization, name change
dissolution, change in majority ownership, or any corporate change
that may affect compliance obligations arising under this order; and
(2) any affliation with any new business entity (including but not
limited to , any partnership, limited partnership, joint venture, sole
proprietorship or corporation) in connection with using the Internet
to place international long distance telephone calls , such notification
to include: (a) the name of the business entity; (b) the address and
telephone number ofthe business entity; (c) the names of the business
entity s officers, directors , principals and managers; and (d) a
sumary description of the business entity s intended activities; and

B. Each individual respondent shall notify the FTC in writing,
within thirty (30) days of the discontinuance of his current business
affliation or employment with a corporate respondent, or of his
affliation or employment with any new business entity (including but
not limited to , any partnership, limited parership, joint venture, sole
proprietorship or corporation) in connection with using the Internet
to place international long distance telephone calls , in the latter case
such notification to include: (a) the name of the business entity; (b)
the address and telephone number of the business entity; (c) the
names of the business entity s officers, directors , principals and
managers; and (d) a summary description of the business entity
intended activities; and

C. Each respondent shall designate its counsel as authorized to
accept service of all documents related to this order.

VI.

It is further ordered That each respondent shal1 not provide or
distribute to any person, except for a court, counsel for the
respondents , counsel's consultants , agents of the Commission or other
law enforcement authorities , or others as ordered by a court of
competent jurisdiction , copies of "David. exe" or "david7.exe" or any
substantial1y similar software.
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VII.

It is further ordered That for a period of three years after the date
of entry ofthis order, each respondent shall in connection with any
business using the Internet to place international long distance
telephone calls:

A. Provide a copy of this order once to , and obtain a signed and
dated acknowledgment of receipt of the same from , each affliate
subsidiary, division, sales entity, successor, offcer, director
shareholder, employee , agent or representative of such respondcnt;
and

B. Maintain, and upon reasonable notice make available to
representatives of the Commission, the original and dated
acknowledgments of the receipts of copies of this order requircd by
Section VilA above,

VII
II is further ordered That where required by this order, written

notice to:

A. The Commission shall be effected by serving papers, by
personal delivery or certified mail , addressed to: Associate Director
Federal Trade Commission , Division of Marketing Practices , Sixth
Street and Pennsylvania Avenue, N. , Room 238 , Washington , DC;
and

B. The respondents shall be effected by serving papers, by
personal delivery or certified mail , addressed to: Joel R. Dichter
Klein, Zelman, Rothermel & Dichter, L.L.P. , 485 Madison Avenue
New York, NY.

IX.

It is further ordered That each respondent shall , within 180 days
after the date of entry to this order, file with the Commission a report
in writing, setting forth the maner and form of compliance with this
order.

It is further ordered That , to the extent that this order may
conflict with any federal law or regulation which is later enacted or
amended , such law and not this order shall apply where such a
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conflict exists. For the purposes of this order, a conflict exists if the
conduct prohibited by this order is required by such federal law or if
conduct required by this order is prohibited by such federal law.

Commissioner Thompson and Commissioner Swindle not
participating.

ATTACHMENT A

List of Moldova Phone Numbers

373-955- 1100
373-955- 1111
373-955- 1200
373-955- 1300
373-955- 1400
373-955- 1500
373-955- 1600
373-955-2000
373-955-2010
373-955-2020
373-955-2030
373-955-2222
373-955-2400

373-955-2401
373-955-2402
373-955-2403
373-955-2404
373-955-2405
373-955-2406
373-955-2407
373-955-2408
373-955-2409
373-955-2410
373-955-2411
373-955-2419
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IN THE MA TTER OF

INSILCO CORPORATION

CONSENT ORDER, ETe. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEe. 5 OF THE

FEDERAL TRADE COMMISSION ACT

Docket C-3783. Complaint, Jan. 1998--Decision , Jan. 1998

This consent order requires , among other things , the Ohio-based company to divest
two of the Helima alumnum tube mills and associated assets to a Commssion-
approved buyer and prohibits the respondent from obtaining or providing the

tye of sensitive informtion -- such as price and cost infonntion, pricing
plans , strategies or policies relating to competition -- to others that it obtained
before consumating the acquisition of Helima.

Appearances

For the Commission: Casey Triggs, Nicholas Koberstein
Katherine Funk, Ann Malester and Wiliam Baer.

For the respondent: Linda R. Blumkin, Fried, Frank, Harris
Shriver Jacobson New York , N.

COMPLAINT

The Federal Trade Commission ("Commission ), having reason
to believe that respondent Insilco Corporation ("Insilco ), a

corporation subject to the jurisdiction of the Federal Trade
Commission , has acquired certain assets of Helmut Lingemann
GmbH

, ("

Lingemann ) in violation of Section 7 of the Clayton Act
as amended, 15 U.S.C. 18 , and Section 5 of the Federal Trade
Commission Act ("FTC Act"), 15 D. C. 45; and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest , hereby issues its complaint, stating its charges as
follows:

L DEFIC'ITIONS

For purposes of this complaint the following definitions apply:

1. " Welded Aluminum Tubes , including welded aluminum tubes
with diameters of 50 millimeters or greater ("Large Welded
Aluminum Tubes ) and welded aluminum tubes with diameters less
than 50 millimeters ("Small Welded Aluminum Tubes ), means thin
wall welded-seam aluminum tubes used in the manufacture of heat
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exchangers , which are devices that transfer heat from one fluid or gas
to another medium , generally air

2. "Non-Aggregated, Customer-Specifc Information means
information about a product' s cost and/or price that is in such a form
that the cost and/or price of a product for an identifiable individual
customer can be identified.

II. THE RESPONDENT

3. Respondent Insilco is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Delaware , with its principal place of business at 425 Metro Place N
Box 7196 , Dublin , Ohio.

4. Insilco is, and at all times relevant herein has been , engaged in
commerce as "commerce" is defined in Section 1 of the Clayton Act
as amended, 15 U.S.c. 12 , and is a corporation whose business is in
or affecting commerce as "commerce" is defined in Section 4 of the
FTC Act , as amended , 15 U. C. 44.

II THE ACQUIRED COMPANY

5. Helima-Helvetion, Inc. ("Helima ) was a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New York, with its principal place of business
having been located at Duncan , South Carolina.

6. Helima, at all times relevant herein , was engaged in commerce
as "commerce" is defined in Section I of the Clayton Act, as
amended , 15 U.S.c. 12 , and was a corporation whose business is in
or affecting commerce as "commerce" is defined in Section 4 of the
FTC Act, as amended , 15 U.S. c. 44.

IV. THE ACQU1SITONS

7. On or about July 10 , 1996 , Insilco purchased from Lingemann
for $12.8 million the assets of Helima ("Helima Acquisition ); for
$17 million , the stock of Lingemann s European manufacturer of
welded aluminum heat exchanger tubes , ARUP AJu-Rohr und Profi
GmbH; and the option to purchase Maschinenbau, GmbH, a

Lingemann subsidiary in Germany that manufactures mills used in
the production of aluminum tubes (together, the "Acquisitions

8. Prior to the consummation of the Acquisitions , Insilco

requested and received from Lingemann Non-Aggregated, Customer-
Specific Information all of which is the type of information that
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would likely have been detrimental to competition in the relevant
markets if the Acquisition had not been consummated.

9. The Non-Aggregated, Customer-Specific Information
transferred ITom Helima to Insilco included descriptions of prior
customer negotiations; detailed customer-by-customer price quotes;
current pricing policies and strategies; and detailed, customer-by-
customer future pricing strategies.

V. THE RELEVANT MARKTS

10. For purposes ofthis complaint, a relevant line of commerce
in which to analyze the Helima Acquisition is the market for Large
Welded Aluminum Tubes.

II. For purposes ofthis complaint, a relevant line of commerce
in which to analyze the Helima Acquisition is the market for Smal1

Welded Aluminum Tubes.
12. For purposes of this complaint, the relevant geographic

market for both relevant lines of commerce is North America.
13. Each of the relevant markets is highly concentrated. As a

result of the Helima Acquisition, Insilco is currently the only supplier
of Large Welded Aluminum Tubes with 100% of the market , and one
of only two suppliers of Smal1 Welded Aluminum Tubes , with a
market share of over 90%.

14. There has been no entry into the market for Large Welded
Aluminum Tubes since the time ofthe Acquisitions , and the threat of
entry has not deterred anticompetitive effects resulting ITom the

Helima Acquisition. Because the cost of entering and producing
Large Welded Aluminum Tubes is relatively high compared to the
limited potential sales revenues available to an entrant , entry into this
market is not likely to be profitable. Consequently, entry into the
Large Welded Aluminum Tube market is not likely to occur in a
timely manner and counteract the additional anticompetitive effects
likely to result ITom the Helima Acquisition. Entry into this relevant
market is diffcult and unlikely.

IS. There has been no entry into the market for Smal1 Welded
Aluminum Tubes since the time of the Acquisitions , and the threat of
entry has not deterred anticompetitive effects resulting from the
Helima Acquisition. Additional anti competitive effects resulting ITom
the Helima Acquisition are likely and wil1 continue until such time as
actual and suffcient entry occurs.
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16. Prior to the Acquisitions , Insilco and Helima were actual
competitors in the relevant markets.

VI. EFFECTS OF THE ACQUISITON

17. The Acquisitions have substantially lessened
substantially lessen competition in the following ways:

or may

a. They have eliminated Helima as a substantial independent
competitor in the relevant markets;

b. They have eliminated actual, direct, and substantial
competition between Insilco and Helima in the relevant
markets;

c. They have increased the level of concentration in the already
highly concentrated relevant markets;

d. They have led, or may lead, to increases in prices in the

relevant markets;
e. They have led, or may lead , to a reduction in service in the

relevant markets;
f. They have led, or may lead, to the reduction in quality in the

relevant markets;
g. They have led , or may lead , to a reduction in technological

improvements in the relevant markets;
h. They have increased barriers to entry into the relevant

markets; and
1. They have given Insilco market power in the relevant markets.

VII. EFFECTS OF INFORMATION TRANSFER

18. Insilco received from Lingemann competitively sensitive
information prior to the consummation of the Acquisitions , that , but
for the consummation of the Acquisitions , may have detrimentally
affected competition in the relevant markets.

VII VIOLATIONS CHARGED

19. The effects of the Acquisitions may be substantially to lessen
competition or tend to create a monopoly in violation of Section 7 of
the Clayton Act , 15 U. C. 18 , and Section 5 of the FTC Act, 15
U.S. c. 45.

20. Insilco, through the Acquisitions , has engaged in unfair
methods of competition in or affecting commerce in violation of
Section 5 of the FTC Act , 15 U. c. 45.
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21. Prior to the Aequisitions, Insilco requested and received ITom
Lingemann Non-Aggregated , Customer-Specific Infonnation about
customers for which they both competed in the relevant product
markets in violation of Section 5 of the FTC Act , 15 U. C. 45.

Commissioner Swindle not participating.

DECISION AN ORDER

The Federal Trade Commission having initiated an investigation
of the acquisition ofthe assets ofHelima-Helvetion International , Inc.

Helima ), and of all the capital stock of ARUP Alu-Rohr und Profi
GmbH ("ARUP") ITom Helmut Lingemann GmbH & Co. by
respondent , and the respondent having been furnished thereafter with
a copy of a draft of complaint that the Bureau of Competition
presented to the Commission for its consideration and which, if

issued by the Commission, would charge respondent with violations
of Section 7 of the Clayton Act, as amended , 15 US. c. 18 , and
Section 5 of the Federal Trade Commission Act , as amended, 15

c. 45; and

Respondent, its attorneys , and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by respondent of all the jurisdictional faets set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement puroses only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint , or that the facts as alleged in such complaint, other
than jurisdictional facts , are true and waivers and other provisions as
required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts , and that a eomplaint should issue stating
its charges in that respect, and having thereupon accepted the

executed consent agreement and plaeed such agreement on the public
record for a period of sixty (60) days , and having duly considered the
comment received , now in further confonnity with the procedure
described in Section 2.34 of its Rules , the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:
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1. Respondent Insilco is a corporation organized , existing, and
doing business under and by virtue of the laws of the state of
Delaware , with its offce and principaJ place of business Jocated at
425 Metro PJace N. , Dublin, Ohio.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding
is in the pubJic interest.

ORDER

It is ordered That, as used in this order, the foJJowing definitions
shaJJ apply:

A. Respondent means 1nsiJco Corporation ("InsiJco ), its

directors, offcers, empJoyees, agents, and representatives
predecessors, successors, and assigns; its subsidiaries , divisions
groups, and affliates controJJed by Insilco; and the respective
directors , offcers, empJoyees , agents , representatives , successors , and
assigns of each.

B. Lingemann means HeJmut Lingemann GmbH & Co. , its
directors, offcers, employees, agents, and rcpresentatives
predecessors, successors, and assigns; its subsidiares, divisions
groups , and affJiates controJJed by Lingemann; and the respective
directors , offcers , employees , agents , representatives , successors , and

assigns of each.

C. Maschinenbau means Helmut Lingemann Maschinenbau

GmbH , its directors, offcers , empJoyees , agents , and representatives
predecessors, successors , and assigns; its subsidiaries , divisions
groups , and affiliates controJJed by Maschinenbau; and the respective
directors , offcers , employees , agents, representatives, successors, and

assigns of each.

D. Commission means the FederaJ Trade Commission.
E. Helima Acquisition means the acquisition of the assets of

HeJima-HeJvetion International , Inc. and of an the capitaJ stock of
ARUP Alu-Rohr und Profi GmbH from Lingemann by InsiJco.

F. Thin- Wall Welded-Seam Aluminum Tubes means welded-
seam aluminum heat exchanger tubes with waJJ thickness Jess than

65 miJJimeters used in the manufacture of heat exchangers , which
are devices that transfer heat from one fluid or gas to another
medium , generaJJy air. These heat exchangers generaJJy are us cd in
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automotive applications. Thin-Wall Welded-Seam Aluminum Tubes
does not include tubes used as spacers between thennal pane
windows , condenser headers , or manifolds.

G. Welded Tube Mill means a high fTequency welding machine
capable of producing Thin-Wall Welded-Seam Aluminum Tubes.

H. Lingemann Mil" means a Welded Tube Mill manufactured
by Lingemann and operated by Helima-Helvetion International , Inc.
or ARUP Alu-Rohr und Profil GmbH prior to the Helima
Acquisition.

I. Marketabilty, viability, and competitiveness means that the
specified assets , when used in conjunction with the assets of the
acquirer, are capable of operating in substantially the same manner
quality, and effciency employed or achieved by the respondent prior
to divestiture.

J. Non-Aggregated, Customer-Specifc Information means
information about a product' s cost and/or price that is in such a fonn
that the cost and/or price of a product for an identifiable individual
customer can be identified.

K. Strategies or policies related to competition means
infonnation relating to a company s approach to negotiating with
specific customers , targeting specific customers , identifying or in any
other manner attempting to win specific customers , retaining specific
customers , or risk of loss of specific customers , including, but not
limited to , all sales personnel ca1l reports , market studies , forecasts
and surveys which contain such infonnation.

L. Analyses or formulas used to determine costs or prices
means a method, study, test , program, examination , tool , or other type
of logical reasoning used to detennine a product' s cost and/or price
for an identifiable individual customer.

M. Person means any natural person, corporate entity,
partnership, association , joint venture , or trust.

N. Independenl agenl means a person not regularly employed
by the company that does not have and will not have direct or indirect
responsibility for prices or pricing or the abiliIy to influence prices or
pricing or an attorney regularly employed by the company that does
not have and wi1 not have direct or indirect responsibility for prices
or pricing or the ability to influence prices or pricing.
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O. Assets To Be Divested" include the following:

(a) One (1) fully functioning and operational Lingemann Mill
consisting of a high frequency welder, a rollfonning base, a cutoff
saw , a finished product drop table , a stock reel decoder, a vacuum
coil lifter, and control cabinets, capable of producing Thin-Wall
Welded-Seam Aluminum Tubes with a diameter of less than forty
(40) millimeters;

(b) One (1) fully functioning and operational Lingemann Mill
consisting of a high frequency welder, a rollfonning base, a cutoff
saw, a finished product drop table , a stock reel decoder, a vacuum
coil lifter, and control cabinets, capable of producing Thin-Wall
Welded-Seam Aluminum Tubes with a diameter of greater than
seventy- five (75) millimeters; and

(c) One (1) set of tooling capable of operating on both mills.

P. Technology and know-how means all of respondent'

drawings , patents , specifications , tests , and other documentation , and
all infonnation contained therein or available to respondent'

personnel relating to the design, and the production methods
processes , and systems used in the production of Thin- Wall Welded-
Seam Aluminum Tubes utilizing Lingemann Mills or the operation
and maintenance of Lingemann Mills for use in the production of
Thin-Wall Welded-Seam Aluminum Tubes. Technology and know-
how does not include the drawings , patents, specifications , tests , and
other documentation, and all infonnation not acquired by respondent
in the Helima Acquisition and not developed by respondent following
the Helima Acquisition specifically relating to the design, and the
production methods , processes , and systems used in the production
of Thin-Wall Welded-Seam Aluminum Tubes utilizing Lingemann
Mills or the operation and maintenance of Lingemann Mills for use
in the production of Thin-Wall Welded-Seam Aluminum Tubes.

Q. Sale Source Replacement Parts means all parts needed to
operate and maintain the Assets To Be Divested that are not readily
available from a source other than respondent.

R. fIelima Assets means all Welded Tube Mills , including
machinery, fixtures, equipment, and tooling used in the maintenance
or operation of such mills , acquired by Insi1co in its acquisition ofthe
assets of Helima-Helvetion International , Inc. , from Lingemann.
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II.

It is further ordered That:

A. Respondent shall divest, absolutely and in good faith, no later
than four (4) months after the date on which this order becomes final
the Assets To Be Divested.

B. The divestiture shall be made to an acquirer that receives the
prior approval of the Commission and only in a maner that receives
the prior approval of the Commission. The purpose ofthe divestiture
is to ensure the continued use of the Assets To Be Divested in the
same business in which the Assets To Be Divested are presently
engaged , and to remedy the lessening of competition resulting from
the Helima Acquisition as alleged in the Commission s complaint.

C. Respondent shall also divest to the aequirer such additional
anei1ar assets that arc not readily available from a source other than
respondent, including, but not limited to , machinery, fixtures
equipment , and software , used in the maintenance or operation of the
Assets To Be Divested as are necessary to assure the marketability,
viability, and competitiveness of the Assets To Be Divested.

D. Respondent shall grant to the acquirer a perpetual, non-
exclusive royalty-free license of any and all technology and know-
how necessary to assure the marketability, viability, and
competitiveness of the Assets To Be Divested. Such license shall be
effective only in connection with the operation of the Assets To Be
Divested by the acquirer, any successor to the acquirer, or any
subsequent owner ofthe Lingemann Mills included in the Assets To
Be Divested. The acquirer shall also have the right to sublicense the
technology and know-how encompassed within its license for use on
other assets or equipment physically located in North America.

E. A condition of approval by the Commission of the divestiture
shall be the submission by the acquirer to the Commission of an
acceptable five-year business plan for the Assets To Be Divested
demonstrating that the acquirer will establish the Assets To Be
Divested as a viable and competitive business in North America.

F. On reasonable notice to respondent from the acquirer of the
Assets To Be Divested , respondent shall provide assistance and
training to the acquirer to enable the acquirer to design, manufacture
and produce Thin-Wall Welded-Seam Aluminum Tubes at a
comparable cost in substantially the same manner and quality
employed or achieved by the respondent with the Assets To Be
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Divested prior to divestiture. Such assistance and training shall
include , without limitation, consultation with employees of lnsilco
knowledgeable about Lingemann Mills and training at the North
American manufacturing facilities of lnsilco utilizing Lingeman
Mills. If training at the North American manufacturing facilities of
lnsilco utilizing Lingemann MilJs is not possible , respondent shall
provide training at any manufacturing facility of lnsilco utilizing
Lingemann Mills. Respondent shall charge no more than its own
direct costs incurred in providing such assistance and training,
including reimbursement (commensurate with the salar and benefits
of lnsilco personnel involved) for the time plus expenses of lnsilco
personnel providing assistance and training. Respondent shall
continue to provide such assistance and training until the acquirer of
the Assets To Be Divested is satisfied in its reasonable business
judgement that it is capable of producing Thin-Wall Welded-Seam
Aluminum Tubes utilizing the Assets To Be Divested at a comparable
cost in substantially the same manner and quality achieved by
respondent prior to divestiture with the Assets To Be Divested;
provided , however, respondent shall not be required to continue
providing such technical assistance and training for more than one (1)
year after the date on which the divestiture required by this order is
made ifthe acquirer of the Assets To Be Divested is a manufacturer
of Thin-Wall Welded-Seam Aluminum Tubes with sales of Thin-
Wall Welded-Seam Aluminum Tubes greater than one million dollars
($1 000 000) in the fiscal year prior to the date of divestiture. If the
acquirer of the Assets To Be Divested is not a manufacturer of Thin-
Wall Welded-Seam Aluminum Tubes with sales of Thin-Wall
Welded-Seam Aluminum Tubes greater than one million dollars
($1 000 000) in the fiscal year prior to the date of divestiture

respondent shall be required to provide such technical assistance and
training for a period not longer than three (3) years after the date on
which the divestiture required by this order is made.

G. On reasonable notice to respondent from the acquirer of the
Assets To Be Divested, respondent shall provide Sole Source

Replacement Pars to the acquirer. Rcspondent shall charge no more
than its own direct costs incurred in providing such Sole Source
Replacement Pars. Respondent shall not be required to continue
providing such Sole Source Replacement Pars for more than two (2)
years after the date on which the divestiture required by this order is
made.
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H. The Assets To Be Divested shall be supplied as completely
wired and piped systems , requiring only the placement and bolting
together of the sub-bases , the reconnection of the electrical wires at
numbered tenninal block junctions, and the connection of the piping
to the union joints.

1. Qualification, perfonnance, and the acquirer s acceptance of the
Assets To Be Divested shall be perfonned at the facility of the
acquirer in a manner to ensure that the Assets To Be Divested are
capable of producing Thin- W a1l Welded-Seam Aluminum Tubes in
substantia1ly the same manner and quality employed or achieved by
the respondent with the Assets To Be Divested prior to divestiture.

J. On reasonable notice to respondent by a customer, respondent
sha1l provide the approved acquirer tooling owned by, assigned to , or
licensed to the respondent, which was produced prior to the date this
order becomes final and not included in the Assets To Be Divested
and which was manufactured specifica1ly for and used solely for that
customer s products. Respondent may charge the reasonable costs
incurred in the manufacture of the tooling.

K. Pending divestiture ofthe Assets To Be Divested , respondent
sha1l take such actions as are reasonably necessary to maintain the
marketability, viability, and competitiveness of the Assets To Be
Divested and to prevent the destruction, removal, wasting,
deterioration, or impainnent of the Assets To Be Divested.

L. Pending divestiture of the Assets To Be Divested , respondent
sha1l take such actions as are reasonably necessary to maintain the
marketability, viability, and competitiveness ofthe Helima Assets to
prevent the destruction, removal, wasting, deterioration, or
impainnent of the Helima Assets.

It is further ordered That:

A. If respondent has not divested , absolutely and in good faith and
with the Commission s prior approval , the Assets To Be Divested
within four (4) months of the date this order becomes final , then the
Commission may appoint a trustee to divest the Helima Assets and
effect such additional arrangements as are necessary, in order to
assure the marketability, viability, and competitiveness ofthe Helima
Assets. In the event the Commission or the Attorney General brings
an action pursuant to Section 5(1) ofthc Federal Trade Commission
Act, 15 D. C. 45(1), or any other statute enforced by the
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Commission, respondent shall consent to the appointment of a trstee
in such action. Neither the appointment of a trustee nor a decision not
to appoint a trustee under this paragraph shall preclude the
Commission or the Attorney General from seeking civil penalties or
any other relief (including, but not limited to, a court-appointed

trstee) pursuant to the Federal Trade Commission Act or any other
statute , for any failure by the respondent to comply with this order.

B. Ifa trstee is appointed by the Commission or a cour pursuant
to paragraph II(A) of this order, respondent shall consent to the
following terms and conditions regarding the trustee s powers , duties

authority, and responsibilities:

I. The Commission shall select the trustee, subject to the consent
of respondent, which consent shall not be uneasonably withheld. The
trustee shall be a person with experience and expertise in acquisitions
and divestitures. If respondent has not opposed , in writing, including
the reasons for opposition , the selection of any proposed trustee
within ten (10) days after notice by the staff of the Commission to
respondent of the identity of any proposed trustee , respondent shall
be deemed to have consented to the selection of the proposed trustee.

2. Subject to the prior approval of the Commission , the trustee
shall have the exclusive power and authority to divest the Helima
Assets and effect such additional arrangements as are necessary, in
order to assure the marketability, viability, and competitiveness of the
Helima Assets.

3. Within ten (10) days after appointment of the trustee
respondent shall execute a trust agreement that , subject to the prior
approval of the Commission (and , in the case of a court-appointed
trustee , of the court), transfers to the trustee all rights and powers
necessar to permit the trustee to effect the divestiture of the Helima
Assets and effect such additional arrangements as are necessary to
assure the marketability, viability, and competitiveness of the Helima
Assets , in order to expeditiously accomplish the remedial purposes of
this order.

4. The trustee shall have twelve (12) months to accomplish the
divestiture required by this order , which shall be subject to the prior
approval of the Commission. If, however, at the end of the twelve
(12) month period , the trustee has submitted a plan of divestiture or
believes that divestiture can be achieved within a reasonable time, the

divestiture period may be extended by the Commission (or, in the
case of a court-appointed trustee , by the court); provided , however
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the Commission may extend this period for no more than two (2)
additional times.

5. The trustee shaB have fuB and complete access to the
personnel , books, records , and facilities related to the Helima Assets
or to any other relevant infoTIation necessary to peTIit the trustec to
effect the divestiture ofthe Helima Assets , as the trustee may request.
Respondent shaB develop such financial or other infoTIation as such
trustee may request and shaB cooperate with the trustee. Respondent
shaB take no action to interfere with or impede the trustee
accomplishment of the divestiture. Any delays in divestiture caused
by the respondent shaB extend the time for divestiture under this
paragraph II in an amount equal to the delay, as deteTIined by the
Commission (or in the case of a court-appointed trustee, by the
court).

6. The trustee shaB use his or her best efforts to negotiate the most
favorable price and teTIS available in each contract that is submitted
to the Commission, subject to respondent' absolute and

unconditional obligation to divest at no minimum price. The
divestiture shaB be made in the manner, and to the acquirer or
acquirers , as set out in paragraph II of this order; provided , however
ifthe trustee receives bona fide offers from more than one acquiring
entity, and ifthe Commission approves more than one such acquiring
entity, then the trustee shaB divest to the acquiring entity or entities
selected by respondent from among those approved by the
Commission.

7. The trustee shaB serve , without bond or other security, at the
cost and expense of respondent, on such reasonable and customary
teTIS and conditions as the Commission or a court may set. The
trustee shaB have authority to employ, at the cost and expense of
respondent, such consultants, accountants, attorneys, investment
bankers , business brokers , appraisers , and other representatives and
assistants as are necessary to carr out the trustee s duties and

responsibilities. The trustee shaB account for aB monies derived ITom
the divestiture and aB expenses incurred. After approval by the
Commission (and , in thc case of a court-appointed trustee, by the
court), of the account of thc trustee , including fees for his or her
services , aB remaining monies shaB be paid at the direction of
rcspondent and the trustce s power shaB be teTIinated. The trustee
compensation shaB be based at least in significant part on a
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commission arrangement contingent on the trustee s accomplishing
the divestiture required by this order.

8. Respondent shall indemnify the trustee and hold the trustee
hanless against any losses , claims , damages , liabilities , or expenses
arsing out of, or in connection with, the performance of the trustee
duties , including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
that such liabilities , losses , damages , claims , or expenses result ftom
misfeasance , gross negligence, recklessness , willful or wanton acts
or bad faith by the trustee or his or her agent or representative.

9. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph II(A) of this order.

10. The Commission (or, in the case ofa court-appointed trustee
the court) may on its own initiative or at the request of the trustec
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

II. The trustee shall have no obligation or authority to operate or
maintain the Helima Assets.

12. The trustee shall report in writing to respondent and the
Commission every thirty (30) days concerning the trustcc s efforts to
accomplish the divestiture.

IV.

Jt is further ordered That rcspondent shall not enforce bcyond
one (I) year any contract for the sale of Thin-Wall Welded-Seam
Aluminum Tubes with a tcrm greater than onc (I) year entcred into
after the consummation of the Helima Acquisition and prior to the
divestiture of the Assets To Be Divested.

Jt is further ordered That:

A. For a period of twenty (20) years ftom the date this order
becomes final , respondent shall not , in any proposed acquisition of
stock , share of capital , or production assets of any person that is a
competitor of respondent in the design, manufacture , or sale of Thin-
Wall Welded-Seam Aluminum Tubes , to which respondent is a party,
prior to consummating the acquisition , obtain, seek , provide, or agree
to obtain, seek , or provide the following types of information with
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respect to Thin-Wall Welded-Seam Aluminum Tubes except to the
extent that such infonnation is publicly available: (1) current or future
Non-Aggregated, Customer-Specific Infonnation; (2) current or
future pricing plans; (3) current or future strategies or policies related
to competition; and (4) analyses or fonnulas used to detennine costs
or pnces.

B. For a period often (10) years from the date this order becomes
final , respondent shall not, in any proposed acquisition of stock, share
of capital , or production assets of any person that is a competitor of
respondent in the design, manufacture, or sale of any product or
service , to which respondent is a party, prior to consummating the
acquisition , obtain, seek, provide, or agree to obtain , seek, or provide
the following types of infonnation with respect to any competing
product or service except to the extent that such infonnation is
publicly available: (1) current or future Non-Aggregated, Customer-
Specific Infonnation; (2) current or future pricing plans; (3) current
or future strategies or policies related to competition; and (4) analyses
or fonnulas used to detennine costs or prices.

C. Nothing contained in paragraphs YeA) or V(B) of this order
shall prohibit respondcnt or any other person from obtaining, seeking
or providing, or agreeing to obtain, seek or provide (1) current or
future Non-Aggregated , Customer-Specific Infonnation; (2) current
or future pricing plans; (3) current or future strategies or policies
related to competition; and (4) analyses or fonnulas used to detennine
costs or prices , if such infonnation is provided to an independent
agent. Information received by an independent agent pursuant to
paragraph V of this order may be provided to respondent or any other
person by such independent agent if such infonnation is converted
into a fonn that would not be in violation of paragraph V of this
order.

VI.

It is further ordered That, for a period often (10) years from the
date this order becomes final , respondent shall not , without prior
notification to the Commission:

(a) Directly or indirectly acquire any production assets of
Maschinenbau if the cumulative value of all such acquisitions in the
prior twelve (12) months exceeds $1 million; and
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(b) Directly or indirectly acquire any stock, share of capital , or
production assets , other than assets acquired in the ordinar course of
business , of any person engaged in the design , manufacture, or sale
of Welded Tube Mills or any person engaged in the design
manufacture, or sale of Thin-Wall Welded-Seam Aluminum Tubes
in North America; provided, however, that an acquisition of securities
will be exempt from the requirements of this paragraph if, after such
acquisition of securities , respondent will hold no more than five (5)
percent of the outstanding shares of any class of securities of such
person and provided further that an acquisition of assets will be
exempt from the requirements of this paragraph if the acquisition
price is less than one (1) million dollars.

VII.

It is further ordered That the prior notifications required by
paragraph VI of this order shall be given on the Notification and
Report Form set forth in the Appendix to Part 803 of Title 16 of the
Code of Federal Regulations as amended (hereinafter referred to as
the Notification ), and shall be prepared and transmitted in

accordance with the requirements ofthat part, except that no fiing fee
will be required for any such notification , notification shall be filed
with the Secretar of the Commission , notification need not bc made
to the United States Deparment of Justice , and notification is
required only of respondent and not of any other party to the
transaction. Respondent shall provide the Notification to the
Commission at least thirty days prior to consummating any such
transaction (hereinafter referred to as the " first waiting period" ). If
within the first waiting period , representatives of the Commission
make a written request for additional information , respondent shall
not consummate the transaction until twenty days after substantially
complying with such request for additional information. Early
termination of the waiting periods in this paragraph may be requested
and, where appropriate, granted by letter from the Bureau of
Competition.

Provided, however, that prior notification shall not be required by
paragraph VI of this order for a transaction for which notification is
required to be made , and has been made , pursuant to Section 7 A of
the Clayton Act , 15 U.S. C. 18a.
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VII
It is further ordered That within thirty (30) days after the date

this order becomes final , and every thirty (30) days thereafter until
respondent has fully complied with the provisions of paragraphs II
and II of this order, respondent shall submit to the Commission
verified written reports setting forth in detail the manner and form in
which respondent intends to comply, is complying, and has complied
with paragraphs II and II of this order. Respondent shall include 

its compliance reports , among other things that are required from time
to time , a full description of the efforts being made to comply with
paragraphs II and II of the order, including a description of all
substantive contacts or negotiations for the divestiture and the
identity of all paries that have contacted respondent or that have been
contacted by respondent. Respondent shall include in its compliance
reports copies of all wrtten communcations to and from such paries
aU internal memoranda, and all reports and recommendations
concerning divestiture.

IX.

It is further ordered That one (1) year from the date this order
becomes final , annually for the next nine (9) years on the anversary
of the date this order becomes final , and at such other times as the
Commission may require, respondent shall file a verified written
report with the Commission setting forth in detail the manner and
form in which it has complied and is complying with paragraphs IV

, VI , and VII of this order.

It is further ordered That respondent shall notifY the Commission
at least thirt (30) days prior to any proposed change in the corporate
respondent that may affect compliance obligations arising out of the
order, such as dissolution, assignment, sale resulting in the emergence
of a successor corporation, or the creation or dissolution of
subsidiaries.

XI.

It is furlher ordered That, for the purpose of determining or
securing compliance with this ordcr, respondent shall permit any duly
authorized representatives of the Commission:
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A. Access , during offce hours and in the presence of counsel , to
inspect and copy aU books, ledgers, accounts, cOlTespondence
memoranda, and other records and documents in the possession or
under the control of respondent relating to any matters contained in
this order; and

B. Upon five (5) days ' notice to respondent , and without restraint
or interference, to interview offcers, employees, or agents of

respondent.

Commissioner Swindle not participating.
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IN THE MA TTER OF

JITNEY-JUNGLE STORES OF Aj\1ERICA , INe. , ET AL.

CONSENT ORDER , ETe. , IN REGARD TO ALLEGED VIOLA TI00i OF
SEe. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE

FEDERAL TRADE COMMISSION ACT

Docket C-3784. Complaint, Jan. /998--Decision, Jan. , 1998

This consent order requires , among other things, the corporations to divest a total
of 10 supennarkets to Supervalu, Inc. Supervalu may in turn divest the stores
to R & M Foods, Inc. and Southeast Foods Inc.

Appearances

For the Commission: James Fishkin, Phillp Broyles and William
Baer.

For the respondents: Stephen Stack, Dechert, Price Rhoads
Philadelphia, PA. R. Barry Cannada, Butler, Snow, O'Mara, Steven
& Cannada Jackson , MS. Howard Sinor and Katy Kimbell, Jones
Walker, Waechter, Poitevent, Carrere Denegre New Orleans , LA.

COMPLAINT

Pursuant to the provisions ofthe Fcderal Trade Commission Act
and by virtue of the authority vestcd in it by said Act , the Federal
Trade Commission ("Commission ), having reason to believe that
respondent Jitney-Jungle Stores of America, Inc. ("Jitney-Jungle" ), a
corporation of which a majority ofthc voting securities are owned by
respondent Bruckmann , Rosser, Sherrll & Co. , L.P. ("Bruckmann
a limited partnership, and respondent Delta Acquisition Corporation

Delta ), a wholly-owned subsidiary of respondent Jitney-Jungle
have entercd into an af,'Teement to acquire the outstanding shares of
respondent Dclehamps , Inc. ("Delchamps ), a corporation , all subject
to Ihcjurisdiction of the Commission , in violation of Section 7 of the
Clayton Act , as amended , 15 U. e. 18 , and Section 5 ofthe Federal
Trade Commission Act, as amended, 15 U. e. 45 , and that a
proceeding in respect thereof would be in the public interest , hereby
issues its complaint, stating its charges as follows:
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DEFINITON

1. For the purposes ofthis complaint:

Supermarket" means a full- line retail grocery store with annual
sales of at least two million dollars that cares a wide variety of food
and grocery items in particular product categories , including bread
and dairy products; refrigerated and frozen food and beverage
products; fresh and prepared meats and poultry; produce , including
fresh frits and vegetables; shelf-stable food and beverage products
including canned and other types of packaged products; staple
foodstuffs , which may include salt, sugar, flour, sauces, spices
coffee, and tea; and other grocery products , including nonfood items
such as soaps , detergents , paper goods , other household products , and
health and beauty aids.

JITNEY-JUGLE STORES OF AMERICA , INe.

2. Respondent Jitney-Jungle Stores of America, Inc. is a
corporation organized , existing, and doing business under and by
virtue of the laws of the State of Mississippi , with its offce and
principal place of business located at 1770 Ellis Avenue, Suite 200
Jackson, Mississippi. Jitney-Jungle had sales of approximately $1.
billion at its supermarkets , and total sales of $1.28 billion , in its 1997
fiscal year.

3. Respondent Jitney-Jungle is , and at all timcs reJevant herein
has been , engaged in the operation of supermarkets in Alabama
Arkansas , Florida, Louisiana, Mississippi , and Tennessee.

4. Respondent Jitney-Jungle is , and at all times relevant herein
has been, engaged in commerce as "commerce" is defined in Section
I of the Clayton Act, as amended, 15 US.c. 12 , and is a corporation
whose business is in or affecting commerce as "commcrce" is defined
in Section 4 of the Federal Trade Commission Act , as amended , 15

C. 44.

BRUCKMANN , ROSSER , SHERRILL & CO. , L.P.

5. Respondent Bruckmann, Rosser, Sherrll & Co. , L.P. is a
limited parnership organized , existing, and doing business under and
by virtue of the laws of the State of Delaware , with its offce and
principal place of business located at 126 East 56th Street, 29th Floor
New York , New York.

6. Respondent Bruckman is , and at all times relevant herein has
been, the owner of a majority ofthe voting securities ofJitney-Jungle.
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7. Respondent Brockmann is , and at all times relevant herein has
been, engaged in commerce as "commerce" is defined in Section 1 of
the Clayton Act , as amended, 15 US.c. 12 , and is a corporation
whose business is in or affecting commerce as "commerce" is defined
in Section 4 of the Federal Trade Commission Act , as amended , 15
US. C. 44.

DELTA ACQUISITON CORPORATION

8. Respondent Delta Acquisition Corporation is a corporation
organized , existing, and doing business under and by virtue of the
laws of the State of Alabama, with its offce and principal place of
business located at c/o Jitney-Jungle Stores of America, Inc. , 1770
Ellis Avenue , Suite 200 , Jackson , Mississippi.

9. Respondent Delta is , and at all times relevant herein has been
a wholly-owned subsidiar of Jitney-Jungle established to acquire the
outstanding shares ofDelchamps.

10. Respondent Delta is , and at all times relevant herein has been
engaged in commerce as "commerce" is defined in Section 1 of the
Clayton Act , as amended , 15 D. C. 12 , and is a corporation whose
business is in or affecting commerce as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15

US. c. 44.

DELCHAMPS , INe.

11. Respondent Delchamps, Inc. is a corporation organized
existing, and doing business under and by virtue of the laws of the
State of Alabama, with its offce and principal place of business
located at 305 Delchamps Drive , Mobile, Alabama. Delchamps had
sales of approximately $1.08 billion at its supennarkets , and total
sales of $1. 1 billion, in its 1997 fiscal year.

12. Respondent Delchamps is , and at all times relevant herein has
been, engaged in the operation of supennarkets in Alabama, Florida
Louisiana, and Mississippi.

13. Respondent Delchamps is , and at all times relevant hercin has
been, engaged in commerce as "commerce" is defined in Section 1 of
the Clayton Act, as amended , 15 US. c. 12, and is a corporation
whose business is in or affecting commerce as "commerce" is defined
in Section 4 of the Federal Trade Commission Act , as amended, 15

US. c. 44.
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ACQUISITON

14. On or about July 8 , 1997 , Jitney-Jungle and Delta entered into
a cash tender offer agreement with Delchamps to acquire all of the
outstanding common stock ofDelchamps for $30 per share. The total
value of the proposed acquisition is approximately $228 million.

TRADE AND COMMERCE

15. The relevant line of commerce (ie. the product market) in
which to analyze the acquisition described herein is the retail sale of
food and grocery products in supermarkets.

16. Stores other than supermarkets do not have a significant
price-constraining effect on food and grocery products sold at
supermarkets. Most consumers shopping for food and grocery
products at supermarkets are not likely to shop elsewhere in response
to a small price increase by supermarkets. In addition, supermarkets
do not regularly price-check food and grocery products sold at other
types of stores and do not typically change their food and grocery
prices in response to prices at other types of stores.

17. Food stores other than supermarkets , such as convcnience
stores

, "

mom & pop " stores , and specialty food stores (e. seafood
markets , bakeries , etc.), are not in the relevant market because they
typically offer far fewer items than the average supermarket and
charge higher prices for many of the same or similar items. Other
tyes of stores that sell some food and grocery products , such as large

drug stores and mass merchandisers , offer only a limited number of
items sold in the typical supermarket. The small number of
membership club stores , which offer only a limited number of food
and grocery products primarily in bulk sizes , do not have a significant
effect on market concentration.

18. Military commissaries are also not in the relevant product
market. Military commissaries , which are not open to the public
operate as supermarkets for eligible military personnel and their
families with retail prices substantially below the average retail prices
at supermarkets for the same or similar items. Retail prices at militar
commissaries are not advertised and are uniform throughout the
country based on the actual cost of the item plus a nationwide
uniform surcharge determined by rules established by the Secretary
of Defense. Retail prices at military commissaries are not based on
local market conditions. Supermarkets do not price-check food and
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grocery products sold at military commissaries and do not base their
prices on the retail prices at the militar commissaries.

19. The relevant sections of the country (i the geographic

markets) in which to analyze the acquisition described herein are the
following:

a. The Guliport-Biloxi area of Mississippi , which consists of the
parts of Hancock, Harrison, and Jackson counties that include
Waveland , Bay Saint Louis , Pass Chrstian, Long Beach , Guliport
Biloxi, D'Iberville, and Ocean Springs, and narrower markets
contained therein, including Waveland/Bay Saint Louis , Guliport
north Guliport, and Biloxi/D' Iberville;

b. Pensacola, Florida, and narrower markets contained therein;
c. Hattiesburg, Mississippi and the area immediately west of

Hattiesburg; and
d. Vicksburg, Mississippi.

'vARKET STRUCTURE

20. The retail sale of food and grocery products in supennarkets
in each of the relevant sections of the country is concentrated

whether measured by the Herfindahl-Hirschman Index (commonly
referred to as "HHI") or by two-finn and four-finn concentration
ratios. The acquisition would significantly increase the HHIs in each
of the already highly concentrated markets.

ENTRY C00iDITIONS

21. Entry into the retail sale of food and grocery products in
supennarkets in the relevant sections of the country is diffcuH and
would not be timely, likely, or sufficient to prevent anti competitive
cffects in the relevant sections of the country.

ACTUAL COMPETITION

22. Jitney-Junglc and Delchamps are actual competitors in the
relevant line of commerce and sections of the country.

EFFECTS

23. The effect of the acquisition , if consummated , may be
substantially to lessen competition in the relevant lines of commerce
in the relevant sections of the countr in violation of Section 7 of the
Clayton Act, as amended, 15 U. c. 18 , and Section 5 of the Federal
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Trade Commission Act, as amended , IS U.S.c. 45 , in the following
ways , among others:

a. By eliminating direct competition between supennarkets owned
or controlled by Jitney-Jungle and supennarkets owned or controlled
by Delchamps;

b. By increasing the likelihood that Jitney-Jungle wil unilaterally
exercise market power; or

c. By increasing the likelihood of, or facilitating, collusion or
coordinated interaction, each of which increases the likelihood that
the prices offood, groceries or services will increase, and the quality
and selection of food, groceries or services will decrease, in the

relevant sections of the country.

VIOLA TIO S CHARGED

24. The proposed acquisition by Jitney-Jungle, Bruckmann , and
Delta of all of the outstanding stock of Delchamps violates Section 5
of the Federal Trade Commission Act , as amended, IS U.S.c. 45 , and
would, if consummated, violate Section 7 of the Clayton Act, as
amended, 15 U. c. 18, and Section 5 of the Federal Trade

Commission Act , as amended , 15 U. c. 45.

Commissioner Azcuenaga not participating.

DECISION AND ORDER

The Federal Trade Commission ("Commission ) having initiated
an investigation of the proposed acquisition of Delchamps, Inc.
("Delchamps ) by Jitney-Jungle Stores of America Inc.

Jitney-Jungle ), Bruckmann, Rosser, Sherrl1 & Co., L.P.
Bruckmann ), and Delta Acquisition Corporation ("Delta

(collectively, "respondents ), and respondents having been furnished
with a copy of a draft complaint that the Bureau of Competition
proposed to present to the Commission for its consideration , and
which, if issued by the Commission, would charge respondents with
violations of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.c. 45, and Section 7 of the Clayton Act, as
amended , 15 U. c. 18; and

Respondents , their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by respondents of all the jurisdictional facts set forth in
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the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement puroses only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission s Rules; and

The Commission having thereafter considered the matter and
having detennined that it had reason to believe that the respondents
have violated the said Acts , and that complaint should issue stating
its charges in that respect, and having thereupon accepted the

executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days , and having duly considered the
comment received , now in further confonnity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent Jitney-Jungle Stores of America, Inc. is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of Mississippi , with its offce and
principal place of business located at 1770 Ellis Avenue , Suite 200
Jackson , Mississippi.

2. Respondent Bruckmann, Rosser, ShelTi1 & Co. , L.P. is a
limited parership organzed, existing, and doing business under and
by virtue of the laws of the State of Delaware , with its offce and
principal place of business located at 126 East 56th Street, 29th Floor
New York , New York.

3. Respondent Delta Acquisition Corporation is a corporation
organized , existing, and doing business under and by virtue of the
laws of the State of Alabama, with its offce and principal place of
business located at c/o Jitney-Jungle Stores of America, Inc. , 1770
Ellis Avenue , Suite 200 , Jackson , Mississippi.

4. Respondent Delchamps, Inc. is a corporation organized

existing, and doing business under and by virtue of the laws of the
State of Alabama, with its offce and principal place of business
located at 305 De1champs Drive , Mobile , Alabama.

5. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and ofthe respondents , and the proceeding
is in the public interest.
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ORDER

It is ordered That, as used in this order, the following definitions
shall apply:

A. Jitney-Jungle means Jitney-Jungle Stores of America, Inc.
its directors, offcers, employees, agents, representatives
predecessors, successors, and assigns; its subsidiaries, divisions
groups and affliates controlled by Jitney-Jungle , and the respective
directors, offcers , employees , agents , and representatives , successors
and assigns of each. Jitney-Jungle, after consummation of the
Acquisition, includes Delchamps. A majority of the voting securities
of Jitney-Jungle are owned by Brockmann.

B. Bruckmann means Brockmann, Rosser, Sherrll & Co. , L.P.
its predecessors, successors and assigns, subsidiaries, divisions

groups and affiliates controlled by Brockmann and their respective
general parners , offcers , employees , agents , and representatives , and
the respective successors and assigns of each. Brockmann owns a
majority ofthe voting securitics of Jitney-Jungle.

C. Delta means Delta Acquisition Corporation, its directors
offcers , employees , agents , representatives , predecessors , successors
and assigns; its subsidiares, divisions, groups and affliates
controlled by Delta, and the respective directors , offcers , employees
agents , and representatives , successors , and assigns of each. Delta is
a wholly-owned subsidiary of Jitney-Jungle.

D. Delchamps means Delchamps , Inc. , its directors , offcers
employees, agents, representatives , predecessors, successors , and
assigns; its subsidiaries , divisions , groups and affliates controlled by
Delchamps , and the respective directors , offcers , employees , agents
and representatives , successors , and assigns of each.

E. Respondents means Jitney-Jungle , Brockmann , Delta, and
Delchamps.

F. Commission means the Federal Trade Commission.
G. Acquisition means Jitney-Jungle , Brockmann s and Delta

proposed acquisition of all of the outstanding voting securities of and
merger with Delchamps pursuant to the Agreement and Plan of
Merger dated July 8 , 1997.

H. Assets To Be Divested" shall consist of the supennarkets
identified in Schedule A of this order and all assets , leases , properties
pennits (to the extent transferable), customer lists , businesses and
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goodwill, tangible and intangible, related to or utilized in the
supermarket business operated at those locations, but shall not
include those assets consisting of or pertaining to any of the
respondents ' trade marks , trade dress , service marks , or trade names.

1. Supermarket" means a full-line retail grocery store that cares
a wide variety of food and grocery items in particular product
categories , including bread and dairy products; refrgerated and
frozen food and beverage products; ITesh and prepared meats and
poultry; produce, including ITesh frits and vegetables; shelf-stable
food and beverage products , including canned and other types of
packaged products; staple foodstuffs , which may include salt, sugar
flour, sauces, spices , coffee , and tea; and other grocery products
including nonfood items such as soaps , detergents , paper goods , other
household products , and health and beauty aids.

1. "Supervalu means Supervalu Inc. , a corporation organized
existing and doing business under and by virtue of the laws of the
State of Delaware , with its principal place of business located at
11840 Valley View Road , Eden Prairie , Minnesota; and Supervalu
Holdings , Inc. a corporation organized , existing and doing business
under and by virtue of the laws of the State of Missouri , with its
principal place of business located at 11840 Valley View Road, Eden
Prairie , Minnesota. Supervalu Holdings, Inc. is a wholly-owned
subsidiary of Supervalu Inc.

K. M Foods means R & M Foods, Inc. , a corporation
organized , existing and doing business under and by virtue of the
laws of the State of Mississippi , with its principal place of business
located at 1612 Adeline Street, Hattiesburg, Mississippi.

L. Southeast Foods means Southeast Foods , Inc. , a corporation
organized , existing and doing business under and by virtue of the
laws of the State of Mississippi , with its principal place of business
located at 1001 North 11th Street , MOlioe , Louisiana.

M. Supervalu Agreement means the Purchase Agreement
between Supervalu and Jitney-Jungle executed on August 29 1997
and all subsequent amendments thereto, for the divestiture by

respondents to Supervalu of the Assets To Be Divested.
N. Acquirer(s)" means Supervalu , R & M Foods , Southeast

Foods , and/or the entity or entities approved by the Commission to
acquire the Assets To Be Divested pursuant to this order.
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O. Landlord Consents means all consents from all landlords
that are necessar to effect the complete transfer to the Acquirer(s) of
the assets required to be divested pursuant to this order.

II.

It is further ordered That:

A. Respondents shall divest, absolutely and in good faith , the
Assets To Be Divested to: 

1. Supervalu, in accordance with the Supervalu Agreement (which
agreement shall not be construed to vary or contradict the tenns of
this order or the Asset Maintenance Agreement) dated August 29
1997 , no later than

a. One (l) month after the date on which this order becomes
final , or

b. Five (5) months after acceptance of the agreement containing
consent order by the Commission

whichever is later; or
2. An Acquirer that receives the prior approval ofthe Commission

and only in a manner that receives the prior approval of the

Commission , within three (3) months after the date on which this
order becomes final;

provided that the closing date of the Supervalu Agreement or any
other agreement pursuant to which the Assets To Be Divested are
divested to an Acquirer shall not occur until after respondents have
obtained all required Landlord Consents.

B. If respondents divest the Assets To Be Divested pursuant to the
tenns of paragraph II. , Supervalu may sell, within three (3)
months of the date on which this order becomes final , any of the
supermarkets constituting the Assets To Be Divested to R & M Foods
or Southeast Foods, but only in a maner that receives the prior
approval of the Commission. Respondents shall use their best efforts
to assist Supervalu in the sale of the Assets To Be Divested pursuant
to this paragraph in accordance with the tenns ofthis order.

C. A condition of approval by the Commission of the divestiture
transaction described in paragraph ILA.1 shall be a wrtten agreement
by Supervalu that it will not sell the Assets To Be Divested , other
than as provided in paragraph ILB , for a period of three (3) years
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from the date on which this order becomes final, directly or
indirectly, through subsidiares , parnerships or otherwise, without the
prior approval ofthe Commission.

D. The purpose of the divestitures is to ensure the continuation of
the Assets To Be Divested as ongoing viable enterprises engaged in
the supennarket business and to remedy the lessening of competition
resulting ITom the Acquisition alleged in the Commission
complaint.

It is further ordered That:

A. If respondents fail to divest absolutely and in good faith the
Assets To Be Divested pursuant to paragraph ILA of this order, the
Commission may appoint a trustee to divest the Assets To Be
Divested.

B. In the event that the Commission or the Attorney General
brings an action pursuant to Section 5(1) of the Federal Trade
Commission Act , 15 U.S. c. 45(1), or any other statute enforced by the
Commission , respondents shall consent to the appointment of a
trustee in such action. Neither the appointment of a trustee nor a
decision not to appoint a trustee under this paragraph shall preclude
the Commission or the Attorney General ITom seeking civil penalties
or any other relief available to it, including a court-appointed trustee
pursuant to Section 5(1) of the Federal Trade Commission Act, or any
other statute enforced by the Commission , for any failure by the
respondents to comply with this order.

C. If a trstee is appointed by the Commission or a court pursuant
to paragraph IILA of this order, respondents shall consent to the
following tenns and conditions regarding the trustee s powers , duties
authority, and responsibilities:

1. The Commission shall select the trustee , subject to the consent
of respondents , which consent shall not be umeasonably withheld.
The trustee shall be a person with experience and expertise in
acquisitions and divestitures. If respondents have not opposed, in
writing, including the reasons for opposing, the selection of any
proposed trustee within ten (10) days after notice by the staff of the
Commission to respondents of the identity of any proposed trustee
respondents shall be deemed to have consented to the selection of the
proposed trustee.
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2. Subject to the prior approval of the Commission , the trustee
shall have the exclusive power and authority to divest the Assets ToBe Divested. 

3. Within ten (10) days after appointment of the trustee
respondents shall execute a trust agreement that , subject to the prior
approval of the Commission and , in the case of a court-appointed
trustee , of the court, transfers to the trustee all rights and powers
necessary to permit the trustee to effect each divestiture required by
this order.

4. The trustee shall have twelve (12) months ITom the date the
Commission or court approves the trust agreement described in
paragraph IILe.3 to accomplish the divestitures , which shall be
subject to the prior approval of the Commission. If, however, at the
end of the twelve-month period , the trustee has submitted a plan of
divestiture or believes that divestiture can be achieved within a
reasonable time , the divestiture period may be extended by the
Commission , or, in the case of a court-appointed trustee, by the court;

provided , however, the Commission may extend the period for each
divestiture only two (2) times.

5. The trustee shall have full and complete access to the
personnel , books , records , and facilities related to the Assets To Be
Divested or to any other relevant information , as the trustee may
request. Respondents shall develop such financial or other
information as such trustee may reasonably request and shall
cooperate with the trustee. Respondents shall take no action to
interfere with or impede the trustee s accomplishment of the
divestitures. Any delays in divestiture caused by respondents shall
extend the time for divestiture under this paragraph in an amount
equal to the delay, as determined by the Commission or, for a
court-appointed trustee , by the court.

6. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to respondents' absolute and

unconditional obligation to make each divestiture required by this
order at no minimum price. Each divestiture shall be made in the
manner consistent with the terms of this order; provided, however, if
the trustee receives bona fide offers for an asset to be divested ITom
more than one acquiring entity, and if the Commission determines to
approve more than one such acquiring entity, the trustee shall divest
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such asset to the acquiring entity or entities selected by respondents
from among those approved by the Commission.

7. The trustee shall serve , without bond or other security, at the
cost and expense of respondents, on such reasonable and customary
terms and conditions as the Commission or a court may set. The
trustee shall have the authority to employ, at the cost and expense of
respondents, such consuJtants, accountants, attorneys , investment
bankers , business brokers , appraisers , and other representatives and
assistants as are necessary to carr out the trustee s duties and

responsibilities. The trustee shall account for all monies derived from
the divestitures and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee , by the
court, of the account of the trustee , including fees for his or her
services , all remaining monies shall be paid at the direction of the
respondents , and the trustee s power shall be terminated. The trustee
compensation shall be based at least in significant part on a
commission arrangement contingent on the trustee s divesting the

Assets To Be Divested.
8. Respondents shall indemnify the trustee and hold the trustee

harless against any losses , claims , damages , liabilities , or expenses
arsing out of, or in connection with, the performance of the trustee
duties , including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim , whether or not resuJting in any liability, except to the extent
that such liabilities, losses , damages , claims , or expenses result from
misfeasance , gross negligence , willful or wanton acts , or bad faith by
the trustee.

9. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph IILA of this order.

10. The Commission or, in the case of a court-appointed trustee
the court , may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish each divestiture required by this order.

11. The trustee may aJso divest such additional ancillar assets

and businesses and effect such arrangements as are necessary to
assure the marketability and the viability and competitiveness of the
Assets To Be Divested.

12. The trustee shall have no obligation or authority to operate or
maintain the Assets To Be Divested.
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13. The trustee shall report in writing to respondents and the
Commission every sixty (60) days concerning the trustee s efforts to

accomplish each divestiture required by this order.

IV.

It is further ordered That:

A. Pending divestiture of the Assets To Be Divested pursuant to
this order, respondents shall take such actions as are necessar to
maintain the viability, competitiveness, and marketability of the

Assets To Be Divested, and to prevent the destruction , removal

wasting, deterioration , or impainnent of any of Assets To Be
Divested except for ordinary wear and tear.

B. Respondents shall comply with all the tenns of the Asset
Maintenance Agreement attached to this order and made a par hereof

as Appendix I. The Asset Maintenance Agreement shall continue in
effect until such time as all Assets To Be Divested have been divested
as required by this order.

It is further ordered That , for a period of ten (10) years from the
date this order becomes final, respondents shall not, without
providing advance wrtten notification to the Commission, directly or

indirectly, through subsidiares , partnerships , or othelWise:

A. Acquire any ownership or leasehold interest in any facility that
has operated as a supennarket within six (6) months of the date of
such proposed acquisition in Hancock , Hamson, Jackson, Lamar

Forrest , and Warren counties in Mississippi , and Escambia County,
Florida.

B. Acquire any stock, share capital, equity, or other interest in any
entity that owns any interest in or operates any supennarket or owned
any interest in or operated any supennarket within six (6) months of
such proposed acquisition in Hancock, Hamson, Jackson , Lamar

Forrest, and Warren counties in Mississippi , and Escambia County,
Florida.

Provided , however, that advance written notification shall not
apply to the construction of new facilities by respondents or the
acquisition of or leasing of a facility that has not operated as a
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supermarket within six (6) months of respondents ' offer to purchase
or lease.

Said notification shall be given on the Notification and Report
Form set forth in the Appendix to Par 803 of Title 16 of the Code of
Federal Regulations as amended (hereinafter referred to as "the
Notification ), and shall be prepared and transmitted in accordance
wi th the requirements of that part, except that no filing fee will be
required for any such notification, notification shall be fied with the
Secretary of the Commission, notification need not be made to the
United States Department of Justice, and notification is required only
of respondents and not of any other party to the transaction.
Respondents shall provide the Notification to the Commission at least
thirty days prior to consummating any such transaction (hereinafter
referred to as the " first waiting period"). If, within the first waiting
period , representatives of the Commission make a wrtten request for
additional information or documentary material (within the meaning
of 16 CFR 803.20), respondents shall not consummate the transaction
until twenty days after submitting such additional information or
documentary material. Early termination of the waiting periods in this
paragraph may be requested and, where appropriate , granted by letter
from the Bureau of Competition. Provided , however, that prior
notification shall not be required by this paragraph for a transaction
for which notification is required to be made , and has been made
pursuant to Section 7A ofthc Clayton Act , 15 U. c. 18a.

VI.

It is further ordered That, for a period of ten
commencing on the date this order becomes final:

(10) years

A. Respondents shall neither enter into nor enforce any agreement
that restricts the ability of any person (as defined in Section I(a) of
the Clayton Act, 15 U.S.c. 12(a)) that acquires any supermarket , any
leasehold interest in any supermarket, or any interest in any retail
location used as a supermarket on or after July I , 1997 , to operate a
supermarket at that site if such supermarket was formerly owned or
operated by respondents in Hancock, Harrison , Jackson , Lamar
Forrest, and Warren counties in Mississippi , and Escambia County,
Florida.

B. Respondents shall not remove any equipment fTom a
supermarket owned or operated by respondents in Hancock, Harson
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Jackson , Lamar, FOITest, and WaITen counties in Mississippi , and
Escambia County, Florida, prior to a sale , sublease , assignment , or
change in occupancy, except for replacement or relocation of such
equipment in or to any other supermarket owned or operated by
respondents in the ordinary course of business , or except as part of
any negotiation for a sale, sublease, assignent, or change in

occupancy of such supermarket.

VII.

It is further ordered That:

A. Within thirty (30) days after the date this order becomes final
and every thirty (30) days thereafter until respondents have fully
complied with the provisions of paragraphs II or II of this order
respondents shall submit to the Commission verified written reports
setting forth in detail the manner and form in which they intend to
comply, are complying, and have complied with paragraphs II and II

of this order. Respondents shall include in their compliance reports
among other things that are required from time to time, a full
description of the efforts being made to comply with paragraphs II
and II of the order, including a description of all substantive contacts
or negotiations for divestitures and the identity of all parties
contacted. Respondents shall include in their compliance reports
copies of all written communications to and from such parties, all

internal memoranda, and all reports and recommendations concerning
divestiture.

B. One (I) year from the date this order becomes final , annually
for the next nine (9) ears on the anniversary of the date this order
becomes final , and at other times as the Commission may require
respondents shall file verified written reports with the Commission
setting forth in detail the manner and form in which they have
complied and are complying with this order.

VII
It is further ordered That respondents shall noti fY thc

Commission at least thirty (30) days prior to any proposed change in
the corporate respondents such as dissolution, assignment, sale
resulting in the emergence of a successor corporation , or the creation
or dissolution of subsidiares or any other change in respondents that
may affect compliance obligations arising out of the order.
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IX.

It is further ordered That , for the purpose of detennining or
securing compliance with this order, upon written request
respondents shall pennit any duly authorized representative of the
Commission:

A. Access , durng offce hours and in the presence of counsel , to
inspect and copy all books, ledgers, accounts, correspondence

memoranda and other records and documents in the possession or
under the control of respondents relating to any matters contained in
this order; and

B. Upon five (5) days ' notice to respondents and without restraint
or interference from respondents, to interview respondents or 0 ffcers
directors , or employees of respondents in the presence of counsel.

Commissioner Azcuenaga not paricipating.

SCHEDULE A

1. The following
Mississippi:

a. Delchamps store no. 64 operating under the "Delchamps" trade
name , which is located at Choctaw Plaza Shopping Center, 318
Highway 90 , Waveland , MS;

supennarket located in Hancock County,

2. The following
Mississippi:

a. Jitney-Jungle store no. 33 operating under the " Jitney-Jungle
trade name , which is located at 917 Division St. , Biloxi , MS;

b. Jitney-Jungle store no. 32 operating under the " Jitney-Jungle
trade name, which is located at 1225 Pass Road , GulfPort , MS;

c. Jitney-Jungle store no. 42 operating under the "Jitney-Jungle
trade name, which is located at Handsboro Square Shopping Center
1345 East Pass Road , GulfPort, MS; and

d. Delchamps store no. 364 operating under the "Del champs
trade name, which is located at 11240-A Highway 49 North
GulfPort, MS;

supermarkets located in Harrson County,

3. The following supennarkets located in Escambia County,
Florida:
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a. Jitney-Jungle store no. 54 operating under the " Jitney-Jungle
trade name, which is located at 408l-A East Olive Road, Pensacola

FL.
b. Jitney-Jungle store no. 52 operating under the " Sack & Save

trade name , which is located at Brent Oaks Mall , East Brent Lane
Pensacola, FL.

4. The following supennarket located in Lamar County, Mississippi:

a. De1champs store no. 67 operating under the "De1champs " trade

name, which is located at Oak Grove Plaza Shopping Center, 4600
West Hardy Street, Hattiesburg, MS.

5. The following supennarket located in Forrest County, Mississippi:

a. De1champs store no. 9 operating under the "De1champs " trade
name , which is located at 601 Broadway Street , Hattiesburg, MS.

6. The following supennarket located in Waren County, Mississippi:

a. Delchamps store no. 115 operating under the "De1champs
trade name, which is located at De1champs Plaza, 3046-D Indiana
Avenue , Vicksburg, MS.

APPENDIX I

ASSET MAINTENANCE AGREEMENT

This Asset Maintenance Agreement ("Agreement" ) is by and
between Jitney-Jungle Stores of America, Inc. ("Jitney-Jungle ), a

corporation organized, existing, and doing business under and by
virtue of the laws of the State of Mississippi , with its offce and
principal place of business located at 1770 Ellis Avenue , Suite 200
Jackson, Mississippi; Bruckmann, Rosser, Sherrll & Co. , L.P.

Bruckman ), a limited partnership organized, existing, and doing
business under and by virtue of the laws of the State of Delaware
with its offce and principal place of business located at Two
Greenwich Plaza, Greenwich, Connecticut; Delta Acquisition
Corporation ("Delta ), a corporation organized , existing, and doing
business under and by virtue of the laws of the State of Alabama
with its offce and principal place of business located at c/o
Jitney-Jungle Stores of America, Inc. , 1770 Ellis Avenue, Suite 200
Jackson, Mississippi; De1champs , Inc. ("Delchamps ), a corporation
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organized , existing, and doing business under and by virtue of the
laws of the State of Alabama, with its offce and principal place of
business located at 305 Delchamps Drive, Mobile, Alabama
(collectively "proposed respondents ); and the Federal Trade

Commission ("Commission ), an independent agency of the United
States Governent, established under the Federal Trade Commission
Act of 1914 , IS U.S. c. 41 et seq. (collectively " the Parties

PREMISES

Whereas Jitney-Jungle, of which a majority of the voting
securities are owned by Bruckmann , and Delta, a wholly-owned
subsidiary of Jitney-Jungle, pursuant to an Agreement and Plan of
Merger dated July 8 1997 , agreed to acquire all of the outstanding
stock of Del champs (hereinafter " the proposed Acquisition ); and

Whereas the Commission is now investigating the proposed
Acquisition to detennine if it would violate any of the statutes the
Commission enforces; and

Whereas if the Commission accepts the attached Agreement
Containing Consent Order ("Consent Order ), the Commission is
required to place it on the public record for a period of sixty (60) days
for public comment and may subsequently either withdraw such
acceptance or issue and serve its Complaint and its Decision and final
Order in disposition of the proceeding pursuant to the provisions of
Section 2.34 of the Commission s Rules; and

Whereas the Commission is concerned that if an agreement is not
reached preserving the status quo ante of the Assets To Be Divested
as defined in the attached Consent Order (hereinafter referred to as
Assets" or "Supennarket(s)" ) during the period prior to their

divestitue , any divestiture resulting from the Consent Order or from
any other administrative proceeding challenging the legality of the
Acquisition might not be possible , or might produce a less than
effective remedy; and

Whereas the purpose of this Agreement and of the Consent Order
is to preserve the Asscts pending their divestiture pursuant to the
tenns of the Consent Order, in order to remedy any anti competitive
effects of the proposed Acquisition; and

Whereas proposed respondents entering into this Agreement shall
in no way be construed as an admission by proposed respondents that
the proposed Acquisition is illegal; and
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Whereas proposed respondents understand that no act or

transaction contemplated by this Agreement shall be deemed immune
or exempt iTom the provisions of the antitrust laws or the Federal
Trade Commission Act by reason of anything contained in this
Agreement.

Now, therefore in consideration of the Commission s agreement
that at the time it accepts the Consent Order for public comment it
will grant early tennination of the Hart-Scott-Rodino waiting period
the Parties agree as follows:

TERMS OF AGREEMENT

I. Proposed respondents agree to execute , and upon its issuance
to be bound by, the attached Consent Order. The Paries further agree
that each tenn defined in the attached Consent Order shall have the
same meaning in this Agreement.

2. Proposed respondents agree that from the date proposed

respondents sign this Agreement until the earlier of the dates listed in
subparagraphs 2. a and 2. , proposed respondents will comply with
the provisions of this Agreement:

a. Three (3) business days after the Commission withdraws its
acceptance of the Consent Order pursuant to the provisions of Section

34 of the Commission s Rules; or
b. The date all of the divestitures required by the Consent Order

have been completed.

3. Proposed respondents shall maintain the viability,
marketability, and competitiveness of the Assets , and shall not cause
the wasting or deterioration of the Assets , nor shall they cause the
Assets to be operated in a manner inconsistent with applicable laws
nor shall they sell , transfer, encumber or otherwise impair the
marketability, viability, or competitiveness of the Assets. Proposed
respondents shall conduct or cause to be conducted the business of
the Supermarkets in the regular and ordinary course and in
accordance with past practice (including regular repair and

maintenance efforts) and shall use their best efforts to preserve the
existing relationships with each Supennarket' s suppliers , customers

employees and others having business relations with the
Supennarkets , in the ordinary course of the Supennarkets ' business

and in accordance with past practice. Proposed respondents shall not
tenninate the operation of any Supermarket. Proposed respondents
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shall continue to maintain the inventory of each Supennarket at levels
and selections (e.

g., 

stock-keeping units) consistent with those
maintained by such proposed respondent(s) at such Supennarket in
the ordinary course of business consistent with past practice.
Proposed respondents shall use best efforts to keep the organization
and properties of each of the Supennarkets intact , including current
business operations , physical facilities , working conditions , and a
work force of equivalent size, training, and expertise associated with
each Supennarket. Included in the above obligations, proposed
respondents shall , without limitation:

a. Maintain operations and departents and shall not reduce hours
at each Supennarket;

b. Not transfer inventory from any Supennarket other than in the
ordinary course of business consistent with past practice;

c. Make any payment required to be paid under any contract or
lease when due , and otherwise shall pay all liabilities and satisfy all
obligations , in each case in a manner consistent with past practice;

d. Maintain each Supennarket' s books and records;
e. Not display any signs or conduct any advertising (including

direct mailing, point-of-purchase coupons, etc. ), that indicates that
any proposed respondent is moving its operations to another location
or that indicates a Supennarket will close;

f. Not conduct any "going out of business

" "

close-out
liquidation" or similar sales or promotions at or relating to any

Supennarket;
g. Not change or modify in any material respect the existing

advertising practices , programs and policies for any Supennarket
other than changes in the ordinary course of business consistent with
past practice for supennarkets of the proposed respondents not being
closed or relocated; or

h. Not transfer any of the proposed respondents' on-site
employees employed at any Supennarket on the date of this
Agreement to any other supennarket or location owned or operated
by any proposed respondent other than transfers in the ordinary
course of business consistent with past practice.

4. Should the Commission seek in any proceeding to compel
proposed respondents to divest themselves of the Assets or to seek
any other injunctive or equitable relief, proposed respondents shall
not raise any objection based upon the expiration of the applicable
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Har-Scott-Rodino Antitrst Improvements Act waiting period or the
fact that the Commission has not sought to enjoin the Acquisition.
Proposed respondents also waive all rights to contest the validity of
this Agreement.

5. For the purpose of determining or securing compliance with
ths Agreement, subject to any legally recognized privilege , and upon
wrtten request with five (5) days ' notice to proposed respondents and

to their principal offce(s), proposed respondents shall permit any
duly authorized representative or representatives of the Commission:

a. Access durng the office hours of proposed respondents , in the
presence of counsel, to inspect and copy all books , ledgers , accounts
correspondence , memoranda and other records and documents in the
possession or under the control of proposed respondents relating to
compliance with this Agreement; and

b. To interview offcers or employees of proposed respondents
who may have counsel present , regarding any such matters.

6. This Agreement shall not be binding on the Commission until
approved by the Commission.
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IN THE MATTER OF

JENN CRAIG , INe. , ET AL.

CONSENT ORDER , ETe. , IN REGARD TO ALLEGED VIOLA nON OF
SECS. 5 AND 12 OF TI-IE FEDERAL TRADE COMMISSION ACT

Docket 9260. Amended Complaint, Feb. 1998--Declsion, Feb. , 1998

This consent orclerprohibits , among other things , the California-based corporations
from making unsubstantiated claims about the weight loss, weight loss
maintenance , price and safety of the diet program, as well as from using

deceptive consumer testimonials and endorsements. The consent order sets
out the tyes of evidence needed to support Jenny Craig s future weight loss
and weight loss maintenance claims. In addition, it requires disclosures

concerning the actual maintenance experience of the customers or a statement
of the generally expected success for program participants or a statement that
the dieters should not expect to experience similar results.

Appearances

For the Commission: Matthew Gold, Kerry 'Brien , David
Newman, Laura Fremonl and Jeffrey Klurfeld. 

For the respondents: Palricia P. Bailey, Squire, Sanders &
Dempsey, Washington, D. e. and Warren L. Dennis and James P.
Holloway, Proskauer, Rose, Goelz Mendelsohn Washington, D.

AMENDED COMPLAINT

The Federal Trade Commission , having reason to believe that
Jenny Craig, Inc. , a corporation, and Jenny Craig International , Inc.
a corporation ("Jenny Craig" or "respondents ), have violated the
provisions of the Federal Trade Commission Act , and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAH I. Respondent Jenny Craig International, Inc. , a
California Corporation , is a wholly-owned subsidiary of respondent
Jenny Craig, Inc., a Delaware Corporation. Jenny Craig, Inc.
dominates and controls the acts and practices of Jenny Craig
International, Inc. Both corporations maintain their offces and
principal places of business at 445 Marine View Avenue , #300 , Del
Mar, California.

PAR. 2. Respondents have advertised , offered for sale , and sold
weight loss and weight maintenance services and products , including
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1000 to 1500 calorie-a-day weight loss programs which they make
available to consumers at numerous company-owned and franchised
Jenny Craig Weight Loss Centres" nationwide. These products also

include "food" within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is

defined in Section 4 of the Federal Trade Commission Act.
PAR. 4. Respondents have disseminated or have caused to be

disseminated advertisements for the Jenny Craig Weight Loss
Program, including but not necessarily limited to the attached

Exhibits A through V.

SUCCESS CLAIMS

PAR. 5. The advertisements referred to in paragraph four
including but not necessarily limited to the attached Exhibits A
through I and Exhibit N, contain the following statements:

(a) "Jeanne-Mer Garcia lost 81 Ibs. " (Exhibit A)
(b) "Maggie Cardoza lost 105 Ibs. " (Exhibit B)
(c) "Toni Todd lost 32 Ibs. " (Exhibit C)
(d) " Carol Puckett lost 100 Ibs. " (Exhibit D)
(e) "Faith Shipp lost 95 lbs. " (Exhibits E and 1\)

(f) " (Claudine St. CIairJ lost 18 Ibs. " (Exhibit F)

(g) "

Evelyn Moore lost 52 Ibs. " (Exhibit G)
(h) "Jaynie QuaIls lost 71 Ibs. " (Exhibit H)
(i) "Katby Chamblin lost 73 Ibs. " (Exhibit I)

PAR. 6. Through the use of the statements contained in the
advertisements referred to in paragraph five, including but not
necessarly limited to the statements in the advertisements attached
as Exhibits A-I and N , respondents have represented , directly or by
implication, that Jenny Craig customers typically are successful in
reaching their weight loss goals.

PAR. 7. Through the use of the statements contained in the
advertisements referred to in paragraph five, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A-I and N, respondents have represented , directly or by
implication, that at the time they made the representation set forth in
paragraph six , respondents possessed and relied upon a reasonable
basis that substantiated the representation.
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PAR. 8. In truth and in fact, at the time they made the
representation set forth in paragraph six, respondents did not possess
and rely upon a reasonable basis that substantiated such
representation. Therefore , the representation set forth in paragraph
seven was , and is , false and misleading.

PAR. 9. The advertisements referred to in paragraph four
including but not necessarily limited to the attached Exhibit Band
Exhibits D through M , contain the following statements:

(a) " I'd tried a million other weight loss programs , but I'd always gain the
weight back. " (Exhibit D)

(b) "I lost 95 pounds in just over six months. And, I've kept the weight off for
nearly one year (Exhibit E)

(c) "I lost eighteen pounds in only six weeks. And live kept the weight afffar
over a year. " (Exhibit F)

(d) "My weight slowly crept up over the years. I joined Jenny Craig because
I wanted to lose those extra pounds -- permanently. " (Exhibit G)

(e) " I've been overweight so long that 1 just felt like I was destined to be fat.
And now look at me. 

. . 

What I learned from Jenny Craig is moderation. Anyone
can lose weight. But the key is to learn how to keep it off. And that's what the
Lifestyle Classes do. " (Exhibit H)

(I) " I used to dream that one day I'd wake up and be slim. Thanks to Jenny
Craig, it happened. 1 tried other programs , but the second I'd go off, I'd gain
everything back and then some. While they helped me lose weight, they never
taught me how to eat in the real world and keep it off" (Exhibit I)

(g) "

And most importantly, I've learned how to maintain my weight. That
key,

" "

Y 10 mas importante cs que he aprendido a mantener mi peso. Eso es la
clave." (Exhibits Band J) 

(h) " I've kept (89 poundsJ off nearly two years. " (Exhihit K)
(i) If you discovered a way to control your weight, who would you tell? '

Mom and Dad' ' My doubles parter . . That s what these successful Jenny Craig
clients did. " (Exhibit L)

UJ You know, I (Jenny Craig) get so many letters from people. Sometimes
they, they write to me even after they ve had their weight off for maybe two or
three years. . I never get tired of hearing about the successes. " (Exhibit M)

PAR. 10. Through the use of the statements contained in the
advertisements referred to in paragraph nine, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits Band D- , respondents have represented , directly or by
implication, that:

(a) Overweight or obese Jenny Craig customers typically are
successful in reaching their weight loss goals and maintaining their
weight loss either long-tenn or pennanently, and
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(b) Jenny Craig customers tyica1ly are successful in maintaining
their weight loss achieved under the Jenny Craig Weight Loss
Program.

PAR. 11. Through the use of the statements contained in the
advertisements referred to in paragraph nine, including but not

necessarily limited to the statements in the advertisements attached
as Exhibits Band D- , respondents have represented , directly or by
implication, that at the time they made the representations set forth in
paragraph ten , respondents possessed and relied upon a reasonable
basis that substantiated such representations.

PAR. 12. In truth and in fact, at the time respondents made the
representations set forth in paragraph ten , they did not possess and
rely upon a reasonable basis that substantiated such representations.
Therefore, the representation as set forth in paragraph eleven was , and

, false and misleading.

PROJECTIO'\ OF WEIGHT LOSS CLAIM

PAR. 13. In the routine eourse and eonduct of their business
respondents state, during the initial sales presentation, that eonsumers
typica1ly wi1l reaeh their desired weight loss goal within the time
fTame set by respondents

' "

PD Presentation" eomputer program.
PAR. 14. In truth and in fact , consumers typicalJy wilJ not reaeh

their desired weight loss goal within the time fTame set by
respondents

' "

PD Presentation" computer program. Therefore , the
representation set forth in paragraph thirteen was , and is , false and
misleading.

PAR. 15. Through the use of the statements described in
paragraph thirteen, respondents have represented , direetly or by
implication , that at the time they made the representation set forth in
paragraph thirteen, respondents possessed and relied upon a
reasonable basis for the representation.

PAR. 16. In truth and in faet , at the time respondents made the
representation set forth in paragraph thirteen , they did not possess and
rely upon a reasonable basis that substantiated sueh representation.
Therefore, the representation set forth in paragraph fifteen was , and

, false and misleading.
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PRICE CLAIMS

PAR. 17. The advertisements referred to in paragraph four
including but not necessarily limited to the attached Exhibit L and
Exhibits N through R, contain the following statements:

(a) " Pay as you go for just $9 a week, or lose all you want for just $49.
(Exhibit L)

(b) "Lose all the weight you want for only a $ I 85 service fee. " (Exhibit N)
(c) "Jenny Craig was different. It didn' t have any gimmicks. It's one set price.

There wasn t any adding. It was honest. Ths was the trth. And I've checked every
place " (Exhibit 0)

(d) "Call the wrong weight loss program and you end up playing 'Let' s Make
a Deal.' Some have hidden charges. Others , high administrative fees. And some
even charge you by the pound. It s like they punish you just because you have to
lose weight. At Jenny Craig, we charge you one low fee to lose an the weight you
want. No gimcks. No hidden charges. Jenny Craig. Where weight loss means
losing weight. Not your bank account. " (Exhibit P)

(e) "Most weight loss programs spend more time on their figures than yours.
They figure out ways to hit you with administrative fees. Hidden charges. Some
even charge you by the pound. It' s like they re punshig you for losing weight. At
Jenny Craig you can lose all the weight you want for one low service fee. No
gimmicks. No hidden costs. Jenny Craig. Where you get thin. And your wallet
doesn t." (Exhibit Q)

(f) "Our price is guaranteed. At JeIlY Craig, we fervently adhere to one , often

overlooked principle: Honesty. That' s why our price is exactly what we say it is.
No hidden costs. No deaI-of- the-day. It' s just one set price. And we ll even tell it
to you over the phone. If all that doesn t sound too remarkable , try calling other
programs and compare for yourself. Chances are you ll be very surprised at what
they tell you. Or more likely, what they don t tell you. (Exhibit R)

PAR. 18. Through the use of the statements contained in the
advertisements referred to in paragraph seventeen, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits Land N- , respondents have represented , directly or by
implication , that the advertised price is the only cost associated with
losing weight on the Jenny Craig Weight Loss Program.

PAR. 19. 1n truth and in fact, the advertised price is not the only
cost associated with losing weight on the Jenny Craig Weight Loss
Program. There are substantial additional mandatory expenses
associated with participation in the Jenny Craig program that far
exceed the advertised price. Therefore , the representation set forth in
paragraph eighteen was , and is , false and misleading.

PAR. 20. In their advertising and sale of the Jenny Craig Weight
Loss Program, respondents have represented, directly or by
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implication, that the advertised price is the only cost associated with
losing weight on the Jenny Craig Weight Loss Program. Respondents
have failed to disclose adequately to consumers the existence and
amount of aU mandatory expenses associated with participation in the
Jenny Craig program. This fact would be material to consumers in
their purchase decisions regarding the program. The failure to
disclose this fact , in light of the representation made, was , and is , a
deceptive practice.

HEALTH RISKS CLAIMS

PAR. 21. In the routine course and conduct of their business
respondents state:

(a) "In just a moment the computer will show you how safcly and easily you
are going to lose weight without feeling hungry. To put your mind at ease...
have a registered dietitian along with our medical consultant team to ensure that
while your weight loss is easy, it is also 100% safe and hunger-free. " (Suggested
sales script for Jenny Craig tour guide)

(b) "Our Program provides a safe, easy weight loss that is personally
supervised.

" ("

Sample Telephone Script" contained in Jenny Craig Sales Manual)
(c) "Our experience has taught us that using drugs is neither safe nor

permanent. Our program aims at morc permanent weight loss results and it s 100%
safe.

" ("

Sample Telephone Script" contained in Jenny Craig Sales Manual)

PAR. 22. In the routine course and conduct of their business
respondents provide their customers with diet protocols that require
said customers inter alia to come in to a Jenny Craig Weight Loss
Centre at least once a week for monitoring of their progress
including weighing in.

PAR. 23. Through the use of the statements set forth in paragraph
twenty-one , and through the conduct of the monitoring described in
paragraph twenty-two , respondents have represented , directly or by
implication, on an ongoing basis to each customer, that customers on
respondents ' weight loss program lose weight safely and do not
experience an increased risk of developing health complications.

PAR. 24. In the course of regularly monitoring their customers
weight loss progress , respondents , in some instances , are presented
with weight loss results indicating that a customer is losing weight
significantly in excess of whaI would be expected , considering the
daily caloric intake prescribed for that customer, which is an
indication that the customer may not be consuming aU ofthe calories
prescribed by his or her diet protoco1. Such conduct could , if
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prolonged , result in health complications associated with rapid weight
loss.

PAR. 25. Respondents have failed to disclose, either in their
advertising, at point of sale , or to individual customers losing weight
too rapidly, that such weight loss , if prolonged, could result in health
complications, including the development of gallbladder disease. This
fact would be material to consumers in their purchase and use
decisions regarding respondents ' program.

PAR. 26. In light of the representations set forth in paragraph
twenty-three , respondents ' failure to disclose that not consuming all
of the calories prescribed by the diet protocol , if prolonged , could
result in health complications, including the development of

gallbladder disease, is a deceptive practice.
PAR. 27. In providing the advertisements refelTed to in paragraph

four and the materials refelTed to in paragraph thirteen and paragraph
twenty-one to their individual franchised stores for the purpose of
inducing consumers to purchase their weight loss services and
products , respondents have furnished the means and instrumentalities
to those stores to engage in the acts and practices alleged in
paragraphs five through twenty-six.

CUSTOMER SA TISFACTIO:- CLAIMS

PAR. 28. The advertisements refelTed to in paragraph four
including but not necessarily limited to the attached Exhibits S

through V and Exhibit L , contain the following statements:

(a) "9 out of 10 Clients Would Recommend Jenny Craig.... When we asked OUT

clients if they would recommend our program to their friends they gave us a
resounding, 'Yes!! And we thin that s the best advertsing we could ever hope for.
You probably know someone who s been successful on the Jenny Craig program.
Call now and find out just how they did it." (Exhibit S)

(b) " 86% liked the counseling... 89% liked the program...And 94% would
recommend us to a friend. National Survey of Jenny Craig Clients Oct-Dee 1991.
Now what could be more impressive than that?" (Exhibit T)

(c) "The other day I saw a commercial that said nine out often Jenny Craig
clients would recommend Jenny Craig to their friends. Nine out of ten. Which got
me to thinking... " (Exhibit U)

(d) "National Survey of Jenny Craig Clients Oct-Dec 1991 Percentage of Jenny
Craig clients responding ' completely satisfied' or ' very satisfied'
* With the overall Jenny Craig program 89%
* With the weekly personal counseling sessions 87%
* With the friendliness of the Jenny CraIg staff 91 %
* That would recommend the program to a friend 94%
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YOU RE PROBABLY WONDERIG WHAT ELSE WE COULD POSSIBLY DO TO IMPRESS

YOU. " (Exhibit V)
(e) "In fact, 9 out of 10 Jenny Craig clients would recommend Ienny Craig to

their friends. " (Exhibit L)

PAR. 29. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-eight , including but
not necessarily limited to the statements in the advertisements

attached as Exhibits S- V and L, respondents have represented

directly or by implication, that competent and reliable studies or
surveys show that ninety percent or more of Jenny Craig customers
would recommend the Jenny Craig Weight Loss Program.

PAR. 30. In truth and in fact , competent and reliable studies or
surveys do not show that ninety percent or more of Jenny Craig
customers would recommend the Jenny Craig Weight Loss Program.
Therefore, the representation set forth in paragraph twenty-nine was
and is , false and misleading.

PAR. 31. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-eight , including but
not necessarily limited to the statements in the advertisements

attached as Exhibits S- V and L, respondents have represented

directly or by implication, that ninety percent or more of Jenny Craig
customers would recommend the Jenny Craig Weight Loss Program.

PAR. 32. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not

necessarily limited to the statements in the advertisements attached
as Exhibits S- V and L , respondents have represented , directly or by
implication, that at the time they made the representations set forth in
paragraphs twenty-nine and thirty-one , respondents possessed and
relied upon a reasonable basis that substantiated such representations.

PAR. 33. In truth and in fact, at the time they made the
representations set forth in paragraphs twenty-nine and thirty-one
respondents did not possess and rely upon a reasonable basis that
substantiated such representations. Therefore , the representation set
forth in paragraph thirty- two was , and is , false and misleading.

PAR. 34. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections Sea) and 12 of the Federal Trade Commission Act.

Chairman Pitofsky recused and Commissioner Azcuenaga not
participating.
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EXHIBIT C
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EXHIBIT E
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JENN CRG TELEVISION COMMRCIA (30 SBCD

Claudine St. Clair (talking to
camera) :Xi. I' m Claudine St. Clair of
IJOI Radio, here to tell you
about the Jeny Craig weight
lOBS program. On Jeny
program everyth g was planed
tor me. I lost eighte
pounds in only six weeks. And
ve kept the weight off for

over A year.

Jenny Craig (talking to
camera) :
-At Jeny Craig, we not only
help you lose weight. we teach
you how to keep it off. We
helped Claudine St. Clair ot
IJOI Radio 10s8 weight and
imrove her confid ce. We
like to do tht for you too.

Anouncer:
.Call now and los all the
weight you ant 1y a
$185 service f e. 

cuisine not included.

Claudine St. Clai=
KJaI Radio

Lost 18 Ibs. in 6 weeks

Incividual results may vary

Jenny Craig

Jenny Craig Weight Loss
Centres Lose all the Weight
Yon Want $lS5 Open Saturdays
aLd Lvenings Call 411 for
location neares you

2:c'-.:;:.:: ?
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EXHIBIT G
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EXHIBITH

JEN' CRG TELES10N CO!

ORA

WOMA (tag to camera):
'Tve beea overweight so IODg tht J

JUS felt Uk, I was dested to be fat.
And DOW lok at me. J CA wur
thg. tht an tight arun my wai
and big rlts and. rn eveD .haw my
Jegl. Wht I Iuroed frm Jen.y
Cng is z:erat:on. Anyone C8 lOA
weJght. Eut the 1I.y is to le&t how
to keep it off. And tht' . what th
Liestle C'.1 do. '%e,. , JUS
someth rei Uk, to .., to aD th.
people who have tUHd me whe,a I
was I ki Nab Nah Nab Nab
Nab Nab rm OD TV aDd you rw aot

AnOunClr:
-now YO\1 

Lo aD the weight yol. W.lt for onl
. $79 servce t...

Ca 80076 Jenny:

VISUAL

Jayne Oual los 71lb

Individual resUts may var

Now you CA

JENN CRAG
W..i lA 

Lo an !. w.igb ?W wam

$79

---

I -80076-1E

125 FTC
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EXHIBIT I
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EXHIBIT I
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EXHIBIT K

JENN CRG TELEVISION COMMRCI (30 SECONDS,

WOMA 1 (t.g to cara):
-u. . whole Dew lie.

WOMA 2 (tag to cara):
, f.eJ me I mat1r.'

MA 1 (tag to camra):
, don th lie a fat pem)O.

WOMA 1 (tag to c:ra);
CDntTJ l%8&n SUCC

WOMA 3 (tag to ca.!:)iml.):

"'ow 't ""1 DO:

WOMA 4 (Wrg to 

"",,):

Actal to eat I)"Jy '=etD rm
hucgT."

MA 1 (Wrg to 

"",,):

-rot beitg the fi pea fiblt
al the ti,

WOMA 2 (Wrg to ca",):
"Lavig. IJtt m8th.lg OD. my
plate.

WOMA 5 (tag to cara):
"'uccess illosing we1Qbt wit. Jenny
Cnjg."

WOMA 6 (tag to caera):
Atd CODtIOJ.g It.

WOMP\' 5 (tag to C3era):
'i' 'Ce bpt it of! .:ea... 2 yean.

VISUAL

Lost 71 lbs.

LoS' 138 Ibs.

Lost 50 !.s.

JenIY CraJ" Success Stories

Los 71 Ib.

Lost 31 Ib

Los 39 lbs.

Los 50 Ib.

Le 138 lb..

Lost 89 Ibs.

Lost 30 lbs.

89 lbs

351
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ANOUNCER:
Join our new IUccSJ pro

for only. S79 ..me. In.

Ca1.800- 7&-Jenn,.:

Complaint

EXHIBIT K

Jenn Craig
Weight Los (Antr.

New SUCCS1 Progam

JENNY CRAIG
W.ig.bt 10$1 C'&lC'

$79
Los. al th. w.ight TO W1t

---..

'-'0.- 

800 76-JENN

125 F:r.
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EXHIBIT L

JE. CRIG TEIIISION C'MXCIAL \--

Announcer:
If you discovered a way to
centrol your weight,

vho would you tell?

WOMAI (talking to camera):
y M08 an Dad-

WOMA2 (talking to camera):
My doubles parter-

WOMA3 (talking to camera):
T1e gu at the donut shop

WOMA2 (talking to camera):
Halr the girls at the club-

MAl (talking to camera);
My mecanc.

WOMAI (talking to camera):
day cae lady

Anouncer:
Tht ' . what these successfu

Jeny crig clients did-

WOKA4 (talking to camera):
My doq triner-

WOMAl (talking to camera):
Hy f. a the.

WOMAS (talking to camera):
My aunt-

2 (talki q to came a):
My chircprac

I! You Discovered A
Way to Control Your weight...

Who Would You Tell?

Dori Green lost 24 Ibs. in 6
months

Shelly Benedict lost 27 Ibs.
in months

Leslie Baldwin lost 36 Ibs. in
S lDontbs

Hark Hackbarth lost 66 lbs. in
13 ':-nt.

That ' . What These
Successful Jenny cra19
Client. Did

Joane Walton lost 32 Ibs. in
10 montbs

Nanci Porter lest 31 Ibs. in 4
mont.
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Anouncer:
1. fal;. 9 out of 10 Je.DY Cn;
elJecti

wouJd ncommnd JeIUY Crg to
theJr frietlcU.

WOMA"1l (tag to camera):
-rere I. so CJy"

Anouncer.
"Pay as you go fer Jus $9 . week. IX

10M aU you w&.t for Jus $4V

Ca1-S0092 Jec.y."

Complaint

EXHIBIT L

9 out of 10

Jenny Craig Clents.w-._---....
WouJd Recommend
JeJlY Craig

To Their Friends.

------..

Pay as you go.

A WEEK

JENN CRAG
Weigm Lau Cccr

_._-

Lose al the weight.

$49
JENN CRAG

W..gbt Lc Cacu

---

S0092-JENN

125 FTC
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EXHIBIT M

. ..

JENN CRAG TELEVISION COMMRCI (30 SECONDS)

ORA

Jenny CrajQ' (t&g to c.era):
"You know. J get KI may lettrs frm
J)ple. Sometis they, they wrtl
to me even a!r they ve h8d their
welgh off for maybe two or th.
ye&r. Prob&ly the t.g tht I hear
mos oftrtls tht 'Your cOWlelon:
an wocderl They realy c.. ' I

tlner get tied of helIg abut th
successs. I jUJ fee) lle we re doing
lomethg importt.

A.0UDc-r:
-row you ca

Loe an th. weight you want for only
.519 wr.;!: 1...

80075-J.""y.

VISUAL

Jenny Craig

Now yO\ can

JENN CRAG
Weigbf Lc= C.na-
Lo a. tb wwigb! ?U W&.t

$79

-.--

1-&75-JENN

355
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EXHIBIT N

....

JENN CRG TELEVIION COMMRCIA (30 SECONDS I

JENN CRAG (taQ to C4Iera):
-U81al .omatbg happeni !. .
Pfno:c . W. that wi JaY, they1 say

to themslV81 ' got to do
somethg abut th waight
problem. . And when that bappe.
then what they n n&1 sayfg Jt
teach me bow tcdo tht.' OVrt.8

yea.Tlt we ve 18&red what naD
works witb people, &.d that' , what

ve tr.d. to mcorprate into U.
JetIy Cng pro It' . u 8'"
and u quick u you ca 
make a weight loa pro .
ANOUNCER
-rcwyc)t.l ca

Lou aD tba weIgbt you want ia;
on.y, 5185 sarv t...

Cal 1-800.76.Jenny"

JenDY Craig-

Now

you

coo

Now you ca

JENN CRAG
wt4 L= 
Lo an the _i;:l yo want
$185

---

1.$0076.JENN

125F.TC.
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EXHIBIT 0

JENN CRG TELEVIION COMMRCI (30 SECONDS)

WOMA (tag to camera):
,. uw myulf OD th video tape 
my ICn . birday. I go: " Who is
th f.t giJ7' I Jus Mid right then
rYe got to do lomethg." Jenny
Cr was d1ennt. It d.dn't hi..
a.y ;ickJ. It', on. ..t pdc.
Then wasn t any addbg. It was
bCDen. Th was the tnth. And I
cb.ckMi every plaC8. rV8!cm 95
pounds. T. D.

AnOUDcer:
"Now you 

Lo aD the weight you want I..
onl. $185 ..rvea f...

Ca 1.800-76-Jenny,

VISUAL

Faith Shipp lofi 95 Ihs.

InclviduaJ resuts may var

Now you ca

JENN CRAG
Waigbt Lo Cetr

18!r-
wam

J_._-

HDC76-NN

357
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DECISION AND ORDER

The Commission having heretofore issued its complaint charging
the respondents named in the caption hereof with violation of
Sections 5 and 12 of the Federal Trade Commission Act, as amended
and the respondents having been served with a copy of that
complaint , together with a notice of contemplated relief; and

The respondents , their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondents of all the jurisdictional facts set forth
in the complaint , a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such

complaint , or that the facts as alleged in such complaint , other than
jurisdictional facts , are true, and waivers and other provisions as
required by the Commission s Rules; and

The Secretary of the Commission having thereafter withdrawn
this matter fTom adjudication in accordance with Section 3 . 25( c) of
its Rules; and

The Commission having considered the matter and having
thereupon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days , and
having duly considered the comments filed thereafter by interested
persons pursuant to Section 3.25(f) of its Rules , and having modified
the order in several respects , now in further confonnity with the
procedure prescribed in Section 3.25(f) of its Rules , the Commission
hereby makes the following jurisdictional findings and enters the
following order:

1. Respondent Jenny Craig, Inc. is a corporation organized
existing, and doing business under and by virtue of the laws of the
State of Delaware , with its offce and principal place of business
located at 445 Marine View Avenue , #300 , Del Mar, California.

Respondent Jenny Craig International, Inc. is a corporation
organized , existing, and doing business under and by virtue of the
laws of the State of California, with its offce and principal place of
business located at 445 Marne View Avenue, #300 , Del Mar
California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and ofthe respondents , and the proceeding
is in the public interest.
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ORDER

DEFI!\ITIOl'S

For the purposes of this order , the following definitions shall
apply:

A. Competent and reliable scientifc evidence shall mean those
tests , analyses , research , studies , surveys or other evidence based on
the expertise of professionals in the relevant area, that have been
conducted and evaluated in an objective maner by persons qualified
to do so , using procedures generally accepted in the profession to
yield accurate and reliable results.

B. Weight loss program shall mean any program designed to
aid consumers in weight loss or weight maintenance.

C. Broadcast medium shall mean any radio or television
broadcast , cablecast , home video, or theatrical release.

D. For any order-required disclosure in a print medium to be
made clearly and prominently or in a clear and prominent

manner it must be given both in the same type style and in: (1)
twelve point type where the representation that triggers the disclosure
is given in twelve point or larger tye; or (2) the same type size as the
representation that triggers the disclosure where that representation
is given in a type size that is smaller than twelve point type.

E. For any order-required disclosure given orally in a broadcast
medium to be made clearly and prominently or in a clear and
prominent manner the disclosure must be given at the same volume
and in the same cadence as the representation that triggers the
disclosure.

F. For any order-required disclosure given in the video portion of
a television or video advertisement to be made clearly and promi-
nently or in a clear and prominent manner the disclosure must be
of a size and shade and must appear on the screen for a duration
suffcient for an ordinary consumer to read and comprehend it.

G. Short broadcast advertisement shall mean any advertisement

of thirty seconds or less duration made in a broadcast medium.

It is ordered That Jenny Craig, Inc. , a corporation, and Jenny
Craig International , Inc., a corporation (" respondents ), their

successors and assigns , and respondents ' officers , representatives
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agents, and employees, directly or through any corporation
subsidiary, division, or other device, including franchisees or
licensees , in connection with the advertising, promotion , offering for
sale , or sale of any weight loss program, in or affecting commerce, as
commerce" is defined in the Federal Trade Commission Act , do

forthwith cease and desist from:

A. Making any representation , directly or by implication , about
the success of paricipants on any weight loss program in achieving
or maintaining weight loss or weight control unless , at the time of
making any such representation, respondents possess and rely upon
competent and reliable evidence , which when appropriate must be
competent and reliable scientific evidence, that substantiates the
representation;

Provided , further, that for any representation that:

(I) Any weight loss achieved or maintained through the weight
loss program is typical or representative of all or any subset 
participants of respondents ' program , said evidence shall, at a

minimum , be based on a representative sample of:

(a) All participants who have entered the program , where the
representation relates to such persons; provided , however, that the
required samplc may exclude those paricipants who dropped out of
the program within two weeks of their entrance or who were unable
to complete the program due to changc of residencc or medical
reasons , such as pregnancy; or

(b) All participants who have completed a particular phasc of the
program or the entire program , where the representation only relates
to such persons;

(2) Any weight loss is maintained long-term , said evidence shall
at a minimum , be based upon the experience of participants who were
followed for a period of at least two years from their completion of
the active maintenance phase of respondents ' program , or earlier

termination , as applicable; and
(3) Any weight loss is maintained permanently, said evidence

shall , at a minimum , be based upon the experience of participants
who were followed for a period of time after completing the program
that is either:
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(a) Generally recognized by experts in the field of treating obesity
as being of sufficient length for predicting that weight loss will be
pennanent, or

(b) Demonstrated by competent and reliable survey evidence as
being of suffcient duration to pennit such a prediction.

B. Representing, directly or by implication, except through

endorsements or testimonials referred to in paragraph LE herein, that
participants of any weight loss program have successfully maintained
weight loss , unless respondents disclose , clearly and prominently, and
in close proximity to such representation , the statement: "For many
dieters , weight loss is temporary.

Provided, further, that respondents shall not represent, directly or
by implication, that the above-quoted statement does not apply to
dieters in respondents ' weight loss program;

Provided, however, that a truthful statement that merely dcscribes
the existence , design or content of a weight maintenance or weight
management program or notes that the program teaches clients about
how to manage their weight will not, without more, be considered for
purposes of this order a representation regarding weight loss
maintenance success;

C. Representing, directly or by implication , except through short
broadcast advertisements referred to in paragraph LD herein , and
except through endorsements or testimonials referred to in paragraph
LE herein, that participants of any weight loss program have
successfully maintained weight loss , unless respondents disclose
clearly and prominently, and in close proximity to such
representation , the following infonnation:

(I) The average percentage of weight loss maintained by those

participants
(2) The duration over which the weight loss was maintained

measured from the date that paricipants ended the active weight loss
phase of the program , provided , further, that if any portion of the time
period covered includes participation in a maintenancc program(s)
that follows active weight loss , such fact must also be disclosed , and

(3) If the participant population referred to is not representative
of the general participant population for respondents ' programs:
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(a) The proportion of the total participant population in
respondents ' programs that those paricipants represent , expressed in
terms of a percentage or actual numbers of participants , or

(b) The statement: "Jenny Craig makes no claim that this (theseJ
result( s J is (are J representative of all participants in the Jenny Craig
program.

Provided, however, that for representations about weight loss
maintenance success that do not use a number or percentage, or

descriptive terms that convey a quantitative measure such as "most of
our customers maintain their weight loss long-term " respondents
may, in lieu of the disclosures required in C. (1)-(3) above

(i) Include, clearly and prominently, and in immediate

conjunction with such representation , the statement: "Check at our
centers for details about our maintenance record. ; and

(ii) For a period of time beginning with the date of the first
dissemination or broadcast of any such advertisement and ending no
sooner than thirty (30) days after the last dissemination or broadcast
of such advertisement, give to each potential client , upon the first
presentation of any form asking for information ITom the potential
client , but in any event before such person has cntered into any
agreement with respondents, a separate document entitled
Maintenance Information " which shall include all the information

required by paragraph LB and subparagraphs LC(I)- (3) ofthis order
formatted in the cxact type size and style as the example form
described in paragraph LD(2)(a) and set out below;

Provided , further, that compliance with the obligations of this
paragraph LC in no way relieves respondents of the requirement
under paragraph LA of this order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss.

D. Representing, directly or by implication , in short broadcast
advertisements , that participants of any weight loss program have
successfully maintained weight loss , unless respondents:

(1) Include, clearly and prominently, and in immediate

conjunction with such representation , the statement: "Check at our
centers for details about our maintenance record.
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(2) For a period of time beginning with the date of the first
broadcast of any such advertisement and ending no sooner than thirt

days after the last broadcast of such advertisement, comply with the
following procedures upon the first presentation of any form asking
for information from a potential client , but in any event before such
person has entered into any agreement with respondents:

(a) Give to each potential client a separate document entitled
Maintenance Information " which shall include all the information

required by paragraph LB and subparagraphs LC (1)-(3) of this order
and shall be formatted in the exact type size and style as the example
form below , and shall include the heading (Helvetica 14 pt. bold),
lead-in (Times Roman 12 pt.), disclosures (Helvetica 14 pt. bold),
acknowledgment language (Times Roman 12 pt.) and signature block
therein; provided, further, that no information in addition to that
required to be included in the document required by this
subparagraph LD(2) shall be included therein;

MAINTENANCE INFORMATION
You may have seen our recent ad about maintenance success.

Here s some additional information about our maintenance record.

(Disclosure of maintenance statistics goes
hereXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXX)

For many dieters, weight loss is temporary.
I have read this notice.

(Chent Signature) (Date)

(b) Require each potential client to sign such document; and
(c) Give each client a copy of such document; and

(3) Retain in each client file a copy of the signed maintenance
notice required by this paragraph;

Provided , further, that: (I) compliance with the obligations ofthis
paragraph LD in no way relieves respondents of the requirement
under paragraph LA of this order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss; and (2) respondents must comply with both
paragraph LD and paragraph LC of this order if respondents include
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in any such short broadcast advertisement a representation about

maintenance success that states a number or percentage, or uses
descriptive terms that convey a quantitative measure such as "most of
our customers maintain their weight loss long- term

Provided, however, that the provisions of paragraph LD shall not
apply to endorsements or testimonials referred to in paragraph LE
herein.

E. Using any advertisement containing an endorsement or
testimonial about weight loss success or weight loss maintenance
success by a participant or participants of respondents ' weight loss
program if the weight loss success or weight loss maintenance
success depicted in the advertisement is not representative of what
participants ofrespondents ' weight loss programs generally achieve
unless respondents disclose, clearly and prominently, and in close
proximity to the endorser s statement of his or her weight loss success
or weight loss maintenance success:

(1) What the generally expected success would be for Jenny Craig
customers in losing weight or maintaining achieved weight loss;
provided , however, that in determining the generally expected success
for Jenny Craig customers , respondcnts may excludc those customers
who dropped out of the program within two weeks of their entrance
or who were unable to complete the program due to change of
residence or medical reasons , such as pregnancy; and that for
endorsements or testimonials about weight loss success , respondents
can satisfy the requirements of this subparagraph by accurately
disclosing:

(a) The generally expected success for Jenny Craig customers in
the following phrase: " Weight loss averages (number) lbs. over 
weeks 

(b) The average number of pounds lost by Jenny Craig customers
using the following phrase: " Average weight loss (number) lbs. More
details at centers ; and , for a period of time beginning with the date
of the first dissemination of any such advertisement and ending no
sooner than thirty days after the last dissemination of such
advertisement , making in anyon-site video promotion the preceding
disclosure orally and complying with the following procedures upon
the first presentation of any form asking for information ITom a
potential client , but in any event before such person has entered into
any agreement with respondents:
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(i) Give to each potential client a separate one-page document
with an appropriate titJe that alerts customers that important
infonnation follows , which shall disclose , clearJy and prominentJy,
what the generally expected success wouJd be for Jenny Craig
customers in losing weight, expressed in tenns of both average
number of pounds lost and average duration of participation in the
Jenny Craig program; such document shaJl be fonnatted in the
foJlowing type size and style: heading (Helvetica J4 pt. bold),
disclosures (HeJvetica J4 pt. boJd), signature block (Times Roman 12
pt.), and any other language (no Jarger than 14 pt.); provided, further
that no infonnation that contradicts this infonnation shall be included
in the document required by this subparagraph;

(ii) Ask each potential client to sign such document;
(iii) Give each client a copy of such document; and
(iv) Retain in each client file a copy of the notice provided to

cJients under the requirements of this subparagraph; or

(2) The limited applicability of the endorser s experiencc to what
consumers may generaJly expect to achieve; i. that consumers
should not expect to experience similar resuJts; respondents can
satisfy the requirements of this subparagraph by clearly and
prominentJy disclosing in close proximity to the representation one
of the foJlowing statements:

(a) "You should not expect to experience these resuJts.
(b) "This result is not typical. You may not do as well."
(c) "This resuJt is not typical. You may be Jess successful."
(d) " s success is not tyical. You may not do

as weJl.
s experience is not typical. You may(e) "

achieve less.

(f) " Results not typicaL"

(g) "

ResuJts not typical of program participants.

Provided, however, that a truthful statement that merely describes
the existence , design or content of a weight maintenance or weight
management program or notes that the program teaches cJients how
to manage their weight, or which states either through the endorser or
in nearby copy that under the program "weight loss maintenance is
possible " or words to that effect, wiJl not, without more, be
considered for purposes of this paragraph a representation regarding
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weight loss maintenance success or trigger the need for separate or
additional maintenance disclosures required by other paragraphs of
the order;

Provided, further, that:

(i) A representation about maintenance by an endorser that states
a number or percentage, or uses descriptive (enns that convey a
quantitative measure , such as "I have kept off most of my weight loss
for 2 years " shall be considered a representation regarding weight
loss maintenance success;

(ii) If endorsements or testimonials covered by this paragraph are
made in a broadcast medium, any disclosure required by this
paragraph must be communicated in a clear and prominent manner
and in immediate conjunction with the representation that trggers the
disclosure.

F. Representing, directly or by implication, that the price at which
any weight loss program can be purchased is the only cost associated
with losing weight on that program , unless such is the case.

G. Representing, directly or by implication , the price at which any
weight loss program can be purchased, unless respondents disclose
clearly and prominently, either (I) in close proximity to such

representation , the existence and amount of all mandatory costs and
fees associated with the program offered; or (2) in immediate
conjunction with such representation , the following statement: "Plus
the cost of (list of products or services that participants must purchase
at additional costJ."

Provided, further, that in a broadcast medium, if the

representation that triggers the disclosure is oral, the required

disclosure must also be made orally.
H. Failing to disclose over the telephone, for a period of time

beginning with the date of any advertisement of the price at which
any weight loss program can be purchased and ending no sooner than
180 days after the last dissemination of any such advertisement , to
consumers who inquire about the cost of any weight loss program, or
are told about the cost of any weight loss program , the existence and
amount of any mandatory costs or fees associated with participation
in the program.

1. Representing, directly or by implication, that prospective

paricipants in respondents ' weight loss program will reach a specified
weight within a specified time period , unless at the time of making
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such representation , respondents possess and rely upon competent
and reliable scientific evidence substantiating the representation.

1. Misrepresenting, directly or by implication, the rate or speed at
which any participant in any weight loss program has experienced or
will experience weight loss.

K. Failing to disclose , clearly and prominently, in writing either:

1) To all participants when they enter the program; or
2) To each paricipant whose average weekly weight loss exceeds

two percent (2%) of his or her initial body weight, or three pounds
whichever is less , for at least two consecutive weeks;

that failure to follow the program protocol and eat all of the food
recommended may involve the risk of developing serious health
complications.

L. Misrepresenting, directly or by implication , the performance
efficacy, price , or safety of any weight loss program or weight loss
product.

M. Representing, directly or by implication , that participants on
any weight loss program recommend or endorse the program unless
at the time of making any such representation , respondents possess
and rely upon competent and reliable evidence, which when

appropriate must be competent and reliable scientific evidence , that
substantiates such representation.

N. Misrepresenting, directly or by implication, the existence

contents , validity, results , conclusions , or interpretations of any test
study, or survey.

II.

It is further ordered That respondents shall notify the
Commission at least thirt (30) days prior to the effective date of any
proposed change such as dissolution , assignent , or sale resulting in
the emergence of a successor corporation(s), the creation or

dissolution of subsidiaries , or any other change in the corporation(s)
that may affect compliance obligations arising out of this order.

It is further ordered That for three (3) years after the last date of
dissemination of any representation covered by this order
respondents , or their successors and assigns , shall maintain and upon
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request make available
inspection and copying:

to the Federal Trade Commission for

A. All materials that were relied upon in disseminating such
representation; and

B. All tests , reports , studies , surveys , dcmonstrations or other
evidence in their possession or control that contradict, qualifY, or call
into question such representation , or the basis relied upon for such
representation , including complaints from consumers.

IV.

It is further ordered That respondents shall distribute a copy of
this order to each of their offcers, agents, representatives
independent contractors and employees who are involved in the
preparation and placement of advertisements or promotional materials
or in communication with customers or prospective customers or who
have any responsibilities with respect to the subject matter of this
order; and, for a period of ten (10) years from the date of entry of this
order, distribute same to all future such offcers, agents

representatives , independent contractors and employees.

It is further ordered That:

A. Respondents shall distribute a copy of this order to each of
their franchisees and licensees and shall contractually bind them to
comply with the prohibitions and affinnative requirements of this
order; respondents may satisfy this contractual requirement by
incorporating such order requirements into their currcnt Operations
Manual; and

B. Respondents shall further make reasonable efforts to monitor
their franchisees ' and licensees ' compliance with the order provisions;
respondents may satisfy this requirement by: (I) taking reasonable
steps to notify promptly any franchisee or licensee that respondents
detennine is failing materially or repeatedly to comply with any order
provision that such franchisee or licensee is not in compliance with
the order provisions and that disciplinary action may result from such
noncompliance; and (2) providing the Federal Trade Commission
with the name and address ofthe franchisee or licensee and the nature
of the noncompliance if the franchisee or licensee fails to comply
promptly with the relevant order provision after being so notified;
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provided , however, that the requirements of this Part V will not, by
themselves , increase the liability of respondents for any acts and
practices of their franchisees or licensees that violate this order.

VI.

It isfurther ordered That this order will terminate on Februar
2018 , or twenty (20) years !Tom the most recent date that the

United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later; provided
however, that the filing of such a complaint will not affect the
duration of:

A. Any paragraph in this order that terminates in less than twenty
(20) years;

B. This order s application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order
and the dismissal or ruling is either not appealed or upheld on appeal
then the order will terminate according to this paragraph as though
the complaint was never filed , except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

VII.

It is further ordered That respondents shall , within sixty (60)
days after the date of service of this order, and one year thereafter, file
with the Commission a report , in writing, setting forth in detail the
manner and form in which they have complied with this order.

Chairman Pitofsky recused and Commissioner Azcuenaga not
participating.


