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SUMMARY DECISION
BY LEWIS F. PARKER , ADMINISTRA TIVE LAW JUDGE
SEPTEMBER 20 , 1993

I. HISTORY OF THE PROCEEDING

On December 15 , 1992, the Commission issued a complaint
charging respondent Trans Union Corporation("Trans Union ) with
violating the Fair Credit Reporting Act ("FCRA" ), 15 U. c. 1681
seq.
The complaint alleges that Trans Union is a consumer reporting
agency as defined in Section 603(f) of the FCRA , that it regularly
provides consumer reports in the form of prescreened lists to credit
grantors , that it fails to require or monitor that credit grantors that
receive such lists make a firm offer of credit to each person on the list
(para. 3), and that it has therefore violated Sections 604 and 607 of
the FCRA by furnishing consumer reports to persons it did not have
* Complaint previously published at 116 FTC 1334 (1993).
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reason to believe intended to use the reports for a Permissible

Purpose under Section 604 (para. 4).
The complaint also alleges that Trans Union ifIegally furnishes

consumer reports in the form of target marketing lists to persons who
do not intend to make a firm offer of credit to all those consumers on
the list and who intend to use the information for purposes not authorized by Section 604 of the Act (para. 5).
On June I , 1993 , the portion of this matter relating to Trans
Union s prescreening service was certified to the Secretary for withdrawal from adjudication so that the Commission could consider a
consent agreement settling the charges in paragraphs three and four
of the complaint. The Secretary did so on June 3 , 1993.
Complaint counsel have now moved for summar decision as to
that portion of the complaint challenging Trans Union s sale of its target marketing lists , and they have filed documents and a memoran-

dum in support of their motion. I Respondent has fied a response
together with supporting affdavits ,

in opposition to this motion.

After analyzing the documents fied by the parties , I find that no
genuine issue exists with respect to the findings of fact adopted in
this decision. Rules of Practice , Section 3. 24.
II. FINDINGS OF FACT
A. Trans Union

s Business

1. Trans Union is a corporation organized , existing and doing
business under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at 555 West
Adams Street , Chicago , Ilinois (Cplt paragraph I; Ans paragraph I).
2. Trans Union is , and has been , regularly engaged in the practice

of procuring and assembling infonnation on consumers for the purpose of furnishing, for monetar fees , consumer reports to subscribers
I Although the
parties have filed

in camera

versions of their memoranda, I have ignored this

designation since the paries did not seek, and I did not grant,
of Practice, Section 3.45(b).

See

in camera

status to any documents, Rules

Order Adopting Respondent s Protective Order dated April 6 ,

Abbreviations used in this decision are:
Complaint
Answer
Transcript of testimony given in investigational heariIigs
Investigational Hearing Exhibit
Aff. : Respondent s Affidavits
Finding

Cpit:
Ans:

Tr.:

HX:

F.:

1993.
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and consumers. Trans Union furnishes these consumer reports

through the means and facilities of interstate commerce. Thus , Tra
Union is a consumer reporting agency, as defined in Section 603(f)

paragraph 4).

of the FCRA (Cplt paragraph 2; Ans paragraph 2; Botruff Aff.
3. TransMark is a division of Trans Union and is engaged in the
business of target marketing, a field which it entered in 1987 (Frank
Tr. 11 ,

15).

4. In connection with its target marketing business , TransMark
rents computer tapes for one- time use which contain computerized
data on consumers to users who market goods or services through
direct mail or telemarketing. The tapes contain coded information on
individual consumers which , when translated by a computer , reveal
their names and addresses. TransMark' s customers are not penntted
to use the computer tapes and the information contained thereon for
any other purpose (Frank Aff. , paragraphs 6 & 7).
5. The average computer tape leased by TransMark contains the
names and addresses of 30 000 customers and TransMark wil not
lease a computer tape unless there are a minimum of 5 000 consumers
who meet the criteria selected by its customers (Frank Aff. , paragraphs 15 ,

17).

6. TransMark' s target marketing lists do not involve , as does
credit reporting, consumer- initiated transactions; rather , these lists are

sold to users who do not intend to make a firm offer of credit to all
consumers on the lists (Frank Tr. 15; Trans Union s Response to
Complaint Counsel' s

First Request For Admissions ("First Request

No. 8).
B. Trans Union

s Credit Reporting Database

7. Trans Union creates and maintains a consumer reporting

database named CRONUS for use in its credit reporting business.
CRONUS contains numerous individual files on consumers and the
information it contains is reported by credit grantors , collection agencies , governmental agencies and utilities , or is obtained from public
records (Botruff Aff., paragraph 6).
8. Credit grantors generally provide credit information on individual consumers to Trans Union in the form of accounts receivable
tapes which usually contain the name , address , zip code , social secu-
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rity number , account number and account activity for each consumer
account (Botruff Aff. , paragraph 7).
9. CRONUS compiles identifying informatiOn on consumers
from multiple files , assigns the information to a new or existing fie
on the consumer , and adds credit- related information to the file. The
account number and credit information appended to this number is
called either a " tradeline " or a public record set (Botruff Aff. , paragraphs 8 ,

9 , 10).

10. A tradeline is identified in CRONUS by the name of the credit
grantor and the account number and has appended to it credit information relating to a particular account; it reveals credit limits , payment patterns , payment history, and the present status of the account
the balance owing and the amount past due (Botruff Aff., paragraph 11).

11. Trans Union s credit report customers access individual
consumer fies by providing the name , zip code and address of an
individual consumer. Trans Union then transmits the consumer
complete credit report to its customer (BotruffAff. , paragraph 13).
12. A credit report consists of sections containing demographic
information (name , address, social security number , etc. ), tradeline
information , public record information , and inquiries (Botruff Aff.
paragraph 14 ,

Ex. A).

13. The tradeline section of the credit report is divided into three
parts. The first part includes the following: (a) the credit grantor
name and code; (b) the date the account was opened; (c) the account
number; (d) the terms of sale -- number of payments , payment frequency and dollar amount due each payment; (e) ECOA code; and (f)
collateral (Botruff Aff. , paragraph 16).
14. The second part of the tradeline section of a credit report includes the following information for each tradeline: (a) the high
credit amount (highest amount ever owed) and the date it was verified; (b) the maximum amount of credit approved by the creditor; (c)
the date the account was closed; (d) the present status of the account
i.e. the balance owing and amount past due; (e) the maximum delinquency -- date , amount and manner of payment; (f) remarks; and (g)
type of loan (Botruff Aff.

, paragraph 17).

15. The third portion of the tradeline section of a credit report includes the following information for each tradeline: (a) the payment
12 months or 13- 24 months; (b) the historical status in
pattern
either 3060- 89 or 90+; and (c) tqe type
number of months
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of account and manner of payment
current , 30 days past due
bankrpt , etc. (Botruff Aff. , paragraph 18).
16. The public record section of a credit report includes the following information for each public record: (a) the location of the
court wbere the public record was recorded; (b) the court type; (c) the
date the public record was reported; (d) the ECOA code; (e) any
assets or liabilities; (f) the type of public record; (g) the date paid , if
applicable; (h) the docket number; and (i) the .plaintiff and attorney

involved in the case (Botruff Aff. , paragraph 19).
17. The inquiry section of a credit report includes the following
information for each inquiry on a consumer s credit fie: (a) the date
of the inquiry; (b) the ECOA code; (c) the Trans Union subscriber
inquiry code; and (d) the subscriber short name (Botruff Aff. , paragraph 20).
C.

TransMark' s Target Marketing List Databases

18. TransMark creates and maintains a number of separate databases for use in its target marketing business (" list databases ). The
information contained in the list databases is derived from CRONUS
and outside sources (Frank Aff. , paragraph 33) and is moved quarterly from these sources to the target marketing database ,

although

" information is moved monthly (Frank Tr. at 22).
19. The accounts receivable tapes provided by credit grantors to

certain " hotline

Trans Union for use in its credit reporting business are provided
under agreements that do not prevent their use for target marketing
(Weckman Aff. , paragraph 3).
20. TransMark creates and maintains the following list databases:

(a) Base List; (b) Homeowners; (c) Automobile Owners; (d) Students; (e) Puerto Rico; (f) New Issues; (g) New Homeowners; (h)
New Movers; and (i) Reverse Append (consumers who have either
a bankcard or a travel and entertainment card) (Weckman Aff. , paragraphs 5 ,

54).

21. The Base List database is created by selecting from CRONUS
only those consumers who have at least two tradelines. The information extracted from CRONUS is then separated into various segments
in the Base List database (Weckman Aff. , paragraph 6).
22. Trans Union promotional material entitled "Direct Marketing
Lists " discloses to its clients that it uses two- tradeline selections to
compile its target marketing base:
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Consumers on each quarterly updated list must possess a minimum of two tradelines and have activity in past 90 days on one account

Second Response No. 61).
23. The demographic information extracted from CRONUS reveals: a) the consumer s name , address , social security number , date
of birth and telephone number (the " standard segment ); b) whether
the consumer is the head of household , his or her ethnic background
and marital status (the "household segment ); and , c) the consumer
occupation (the " employment segment ) (Weckman Aff. , paragraphs
(HX I;

see also

9).

24. The tradeline information extracted from CRONUS is separat-

ed into five segments in the Base List database: (a) bankcard; (b)
premium bankcard; (c) retail; (d) upscale retail; and (e) finance loan
(Weckman Aff. , paragraph 10; First Response Nos. 11- 23).

25. The information extracted from CRONUS and included in
each of these five segments of the Base List database is: a) a yes or
no indication as to whether the consumer has OI)e or more of the type
of accounts included in that segment; b) the open date of the oldest
tradeline; and c) the open date of the newest tradeline (Weckman

Aff., paragraph 11).
26. The Base List database does not include the identity of the
credit grantor, the terms , collateral , the high credit amount , the credit
limit , the payment status or pattern , delinquency or derogatory information , or any other comparable information included in CRONUS
(Weckman Aff. , paragraph 13).

27. The Homeowners, Automobile Owners ,

Students , Puerto

Rico , New Issues , New Homeowners , and Reverse Append databases
do not include the identity of the credit grantor , the terms, collateral
the payment status or pattern , delinquency or derogatory information
or any other comparable information included in CRONUS (Weckman Aff., paragraphs 24 , 31 , 39
69, 74).
28. TransMark describes the features of its base list and segments
in brochures directed to its customers; it notes that the " Bankcard"

segment of its base list names 104.4 millon consumers who have a
bank credit card (HX 2).
29. The " Upscale Retail" segment of the base list , which names
36. 2 milion consumers , is described in a marketing brochure
offering:

,"

" "

" "

. ..

" "
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direct marketers the opportunity to reach America s retail shopping elite. The

Upscale file has been developed from TransMark' s list of relailers thai caler to
hig discretar
income and are used to paying more than the average consumer to purchase quality
products
consumers with discriminating taste. These individuals have

(HX 2).
30. A customer purchasing a segment can furter refine

the list by

choosing " selects " or additional criteria to s lect certain characteristics of the consumers on the list (First Response Nos. 26 , 34 , 43 , 51
59,

, and 76).

31. Examples of the " selects " offered by Trans Union include:
bankcard or retailer; " hotline " consumers; age; estimated household
income; children; working women; length of residence; zip code; and
persons who have responded to mail order solicitations (Kiska Tr. 37
59- 60; HX 2). Much of the information for selects is derived from
Trans Union s consumer reporting database (Frank Tr. 40).
32. For each base list segment , there is a brochure which describes its core population , the available " selects " the file size (the
number of consumers on the list), a description of the list , and the
list s purchase price. The source of all five segments is identified in
the brochure as " Trans Union consumer database " (HX 2; First Response Nos. 15 , 17, J9 , 21 , and 23).
33. Trans Union also offers other target marketing lists from more
specific databases. These include " new issues, " a monthly compilation of consumers who have responded via mail to a credit card solicitation Hispanics
singles
college students
homeowners
new movers " and " automobile owners " (Weckman Tr. 83- 84. See
also
Kiska Tr. 37 , 59- 60; HX 2).
34. One of the selects offered for many of the base lists is labeled
hotline " a compilation of those consumers who have appeared on
a credit grantor s tape within the prior 30- 90 days (Respondent's
Answers to Complaint Counsel' s First Set of Interrogatories No. 10).

35. Trans Union has recently introduced additions to its base lists.
One is the TransMark Income Estimator (" TIE" ), which is described
in one of its brochures:
TIE evaluates individual consumer income based upon a mix of credit data from
Trans Union

s database and census demographic data.

TIE... is based on

the

notion that consumer spending and payment behavior is closely related to income.

(HX I).
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36. The information created by the TIE model is based in whole
or in part on information contained in Trans Union s cOOmer reporting database. TIE contains information on consumers who have
at least two tradelines (First Response Nos. 90 , 92).
37. Another enhancement recently introduced by TransMark is
SOLO " described in a brochure , along with a companion program
known as SILHOUETTE (offered only for prescreened lists (Kiska
Tr. 51; Frank Tr. 32- 33)), as follows:
Both products provide a consistent and effective way to develop qualified prospects
based upon similar credil behavior (SILHOUETTE) and credit behavior ovcrlaid
with demographic data (SOLO) . . . (T)he producls evaluate
individual behavior and
establish tendencies.

(HX I).
38. SOLO is based upon information contained in Trans Union
consumer reporting database (First Response No. 96).

39. TransMark sends its target marketing Jists directly to its
clients. TransMark does not require its clients to use third party
mailers although it sometimes sends the lists to third party mailers on
behalf of its clients (First Response Nos. 110, 112).
40. TransMark advertisements emphasize that its lists are: " Not
just ordinar lists but lists of people who are active users of credit.
(DM News , May 18 , 1992 , at p. 12.
See also
Second Response No.
65. ) Nevertheless , Mr. Hopfensperger , TransMark' s Director of
Marketing, Central Region, has filed an affdavit asserting that he is
familiar with the type of information on consumers which is contained in TransMark' s list databases and that they do not contain any
information upon which a credit grantor can make a judgment as to
a consumer s eligibility for credit (Hopfensperger Aff. , paragraph 7).
41. The computer tapes leased by TransMark are rented for onetime use-- to produce mailing labels to mail the customer s material
to consumers. TransMark' s customers are not allowed to put the
computerized information into a database to access the information
contained on the tape , or use the tape for any other purpose (Frank
Aff., paragraph 6 , 7).
42. TransMark does not allow access to its list databases to anyone seeking information on identified individual consumers (Frank
Aff. , paragraph 8).

43. Prior to sending out a computer tape , TransMark deletes the
name and address of each consumer who satisfies the criteria selected
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by the customer but whose name and address appears in the Opt Out
Database to ensure that each consumer who has chosen noL
ave
his or her name and address used for target marketing purposes does
not receive a mail piece (Frank Aff. , paragraph 18).
44. The process used to mail the materials of TransMark' s customers is automated. The computer tape is sent to either an independent mailing house or one run by TransMark' s customer. Approximately 90% of the computer tapes leased by TransMark are sent

directly to mail houses that are independent of its customers (Frank
Aff. , paragraph 20).
45. TransMark' s customers use the computer tapes to mail offers
to consumers to enter into credit , insurance or business transactions.
For example , TransMark has leased computer tapes to:

(a) Colonial Penn Auto Insurance , to mail consumers material
about " The Experienced Driver Program
(b) Citibank , to mail consumers an offer to apply for home equity
financing;

(c) Publishers Clearng House , to mail consumers notification of
their Finalist status in its Ten Milion Dollar Sweepstakes;
(d) Columbia House , to mail consumers an offer to become a
member of the Columbia House Video Club;
(e) Ross- Simons , to mail its catalog to consumers;
(f) Fingerhut , to mail its catalog to consumers; and
(g) Phillips Publishing, to mail consumers the Better Retirement
Report.
(Frank Aff. , paragraph 21 , Exhibits D- J).
46. TransMark also leases computer tapes containing names and
addresses of consumers to customers woo promote their product or
services through telemarketing. Approximately 2% of TransMark' s

revenue is derived from the rental of computer tapes for telemarketing purposes. When a customer orders a computer tape for telemarketing purposes from TransMark , the tape is sent to a company
that provides telemarketing services for TransMark' s customer. The

telemarketing company is not made aware of the criteria chosen by
TransMark' s customer to select the names and addresses appearing
on the tape (Frank Aff. ,

paragraph 24).

47. TransMark has several competitors such as Donnelley Marketing, Metromail and R.L. Polk , who have generated much more
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revenue from the rental of consumer lists than has TransMark
($4 700 000 in 1992).
Name

Revenue

Donnelley Marketing

Melromail

$60- 100 milion
$40- 60 million

R.L Polk

$50 milion

(Frank Aff. , paragraph 26 , Exhibit K).
III. CONCLUSIONS OF LAW

A. Summary Decision Is Appropriate In This Case
The Rules of Practice , Section 3. 24(2), authorize summary decision when " there is no genuine issue as to material fact and. . . the
moving party is entitled to such decision as a matter of law.
The existence of unimportant or peripheral disputed issues of fact

does not rule out summar disposition as long as material facts are
Anderson v. Liberty Lobby, Inc. 477 U.
242 , 247- 49 (1986).
Trans Union s response to the motion for summar decision does
not seriously challenged.

not challenge the accuracy of those facts which complaint counsel
offer in support of their motion for summary decision , nor does it
point to substantial unresolved factual disputes; rather , Trans Union
cites other facts--unchallenged by complaint counsel--which it claims

support its argument that its target marketing operation does not
violate the FCRA.
Thus , there is no genuine issue of material fact presented in the
motion and response thereto; only legal disputes remain and summar
decision is therefore appropriate.

B. The Purpose Of The FCRA

In enacting the FCRA , Congress found that " there is a need to
insure that consumeneporting agencies exercise their grave responsibilities with fairness , impartiality, and a respect for the consumer
right to privacy" Sec. 602(a)(4), and , in Section 602(b) of the Act , it
required:
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consumer reporting agencies (toJ adopt reasonable procedures for meeting the needs
of commerce for consumer credit, personnel, insurance , and other info l1atiQ
a manner which is fair and equitable to the consumer, with regard to" the confiden:"
tiality, accuracy, relevancy, and proper utilization of such information. . . .
C.

The Complaint Allegations

There is no dispute that Trans Union is a consumer reporting
agency as defined in Section 603(f) of the FCRA (F. 2). The remaining issues raised by the complaint in this proceeding are whether its
target marketing lists are " consumer reports " under the FCRA and
if so , whether those reports are sold to its customers for a permssible
purpose under Section 604.
D. Trans Union

s Target Marketing Lists Are Consumer

Reports Under Section 603 Of The FCRA

Section 603(d) of the FCRA defines a consumer report as the
communication of any information by a consumer reporting agency
such as Trans Union bearing on " a consumer s credit worthiness
credit standing, credit capacity, character , general reputation , personal characteristics , or mode of living.
3 Section 603(d) of the FCRA defines a consumer report as:
any written , oral , or olher communication of any infonnation by a consumer reporting agency
bearing on a consumer s credit worthiness , credit standing, credit capacity, character , general

reputation. personal characteristics , or mode of living which is used or expected to be used or
collected in whole or in par for the purpose of serving as a factor in establishing the consumer
eligibility for (I) credit or insurance to be used primarily for personal , family, or household
purposes , or (2) employment purposes or (3) other purposes authorized under section 604.
4 Section 604. Permissible purposes of

reports:
A consumer reporting agency may furnish a consumer report under the following circumstances
and no other:
(I) In response to the order of a court having jurisdiction to issue such an order.

(2) In accordance with the written instrctions of the consumer to whom it relates.
(3) To a person which it has reason to believe-(A) Intends to use the information in connection with a credit transaction involving the consumer
on whom the information is to be furnished and involving the extension of credit to , or review or
collection of an account of, the consumer; or
(B) Intends to use the information for employment purposes; or
(C)

Intends to use the information in connection with the underwriting of insurance

involving the consumer; or
(D) Intends to use the information in connection with a determination of the consumer s eligibility
for a license or other benefit granted y a governmental instrumentality required by law to consider an
applicant s financial responsibility or status; or
(E) Otherwise has a legitimate business need for the information in connection with a business
transaction involving the consumer.
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In January 1993 , the Commission approved a consent order with

TRW Inc. which allowed it to use only the following-fntifying
information from its consumer reporting database to compile target
marketing lists of consumers for sale to its customers: name , telephone number , mother s maiden name , address , zip code , year of
birth , age , any generational designation , social security number , or
substantially similar identifiers , or any combination thereof.
Since TRW can use only the listed- identifying information to
create its target marketing lists , the Commission , by accepting the
TRW consent agreement , has established a standard for determining
what types of information are not credit-related for the purposes of
defining a consumer report under the FCRA.
Trans Union s target marketing lists reveal much more information about the consumer in its database than is allowed under the
TRW standard.
When Trans Union generates its target marketing database and
lists , it lists only those consumers from its credit reporting database
who have two or more tradelines (F. 21). Since -tradelines are reports

of accounts by credit grantors (F. 8 , 9 , 10), they reveal to Trans
Union s customers that at least two credit grantors found consumers
on the list to be credit worthy (F. 22), and this information therefore
bears on the consumer s "credit worthiness , credit standing, (or)
credit capacity " (Sec. 603(d), FCRA). Even the fact that a consumer
possesses a credit card (F. 24 , 28) reveals , to some extent , a consums credit worthiness , credit standing, or credit capacity because it

conveys the information that each consumer named meets certain
criteria for credit worthiness. " FTC Commentary on the FCRA , 55
(re
Fed. Reg. 18804 at 18815 (1990) (" FCRA" Commentary)
pre-

screened lists).
Other Trans Union lists such as "Upscale Retail" (F. 29) or its
selects "

(F. 30) bear on a customer s credit worthiness , credit

standing or capacity. Indeed ,
description of " Upscale

the implication of Trans Union
Retail" is that consumers on this list are

credit worthy (F. 29).
I reject Trans Union s claim that if the information in its target
marketing lists is not , as the complaint alleges , used for permissible
purposes , it is therefore not credit-related.
See St. Paul Guardian
Insurance Co. v. Johnson 884 F. 2d 881 884- 85

(5th Cir. 1989):

. . .
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One of the central purposes of Ihe FCRA was 10 restrict the purposes for which
consumer reports may be used , for the simple reason that such reports maY con lain
sensitive information about consumers that can easily be misused.

the purpose for which the infonnation contained in a credit report is collected
detennines whether the report is a consumer report as defined by the FCRA.

The purpose for which the information contained

in Trans

Union s fies is collected is credit related and its target marketing lists
are derived from this information. These lists are therefore " consumer reports " as defined in the FCRA regardless of their ultimate use by
Trans Union s customers.
I also reject Trans Union s argument that only information which
is "judgmental" or which provides a consumer s " credit rating " is

protected by the FCRA. The phrase " bearing on " in Section 603
indicates that the definition of " consumer report" is not as restricted
as Trans Union claims. Thus , Mr. Hopfensperger s belief that TransMark' s list databases do not contain enough information to support
a credit grantor s judgment as to credit eligibility (F. 40) is irrelevant.
E. Trans Union Communicates The Information Taken From

Its Consumer Reporting Database To Its Customers
Trans Union furnishes credit-related information through its target marketing lists either directly to its clients or to third- party mailers on behalf of its clients (F. 39). In either case , this is a statutory
communication " of credit-related information:
Some public commentators also suggested that prescreened lists are not consumer
reports if they are furnished solely to third parties
(e.
mailing services) rather
than directly to the customer that ordered them. Comment 6 has been revised to
reflect the Commission s view that this procedure is not a means by which a
consumer reporting agency can avoid

application of the FCRA to such lists.

FCRA Commentary at 18807.
Its target marketing lists are not , as suggested by Trans Union
akin to a coded credit guide because a credit guide is not useful until
the key is given , whereas a target marketing list is immediately useful
to its recipient.

. . .
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F. Trans Union s Clients Have No Permissible Purpose To Receive

Consumer Reports In The Form Of Target Marketingists
The Commssion has taken the position that all of the pennssible

purposes for obtaining a consumer report listed in Section 604 of the
FCRA relate to transactions initiated by the consumer by applying for
credit , employment , insurance , government benefits , a lease , or check
cashing privileges.
For example , the Commssion has interpreted Section 604(3)(A)

of the FCRA as allowing creditors to obtain pre screened lists of
consumers; however , it has done so only with the understanding that
consumers on the list would be given credit as a result.
Prescreening is permissible under the FCRA if the client agrees in advance that
each consumer whose name is on the list after prescreening wil receive an offer of
credit. In these circumstances , a pennissible purpose for the prescreening service
exists under this section , because of the client s present intent to grant credit to all
final list with the result that the infonnation is used " in connecconsumers on the
tion with a credit transaction involving the consumer on whom the infonnation is
to be furnished and involving the extension of credit to

the consumer.

FCRA Commentar at 18815.
On the other hand , the Commission has recently rejected the
claim that target marketing is legal under the FCRA:
List sellers and those who sell consumer goods and services are always eager to
obtain personal information about consumers ' finances and lifestyles for marketing
purposes. When they obtain such infonnation from sources other than consumer
reporting agencies , Ibe FCRA is inapplicable. When credit bureaus supply such
infonnation on consumers from their consumer reporting databases , however , the
privacy protections of Section 604 come into play because the Commission views
such lists

as a

series of consumer reports.

Prepared Statement of the FTC before the Senate Banking Commttee
(May 27, 1993) at 16.

Another Commission statement to Congress took the same
position:
There is no apparent legal ralionale for Ihis (Ihe induslry) position under Ihe
existing law. The desire to market goods or services to consumers does not

constitute a pennssible purpose for obtaining a consumer report under any of the
provisions of Section 604 , and the Commission has never interpreted the Act to
permt reports to be obtained for such purposes, whether in Iheir entirely or in Ihe
fonn of prescreened lists.

. .

. . .
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See

Prepared Statement of the Federal Trade Commssion before the

Subcommittee on Consumer Affairs and Coinage of the- House

Banking, Finance and Urban Affairs Committee (Oct. 24 1991) ill
14- 15. This statement also denied that Section 604(3)(E) of the
FCRA might be interpreted as permitting target marketing:
The Commission has interpreted Section 604(3)(E) to apply only to a limited
category of consumer- initiated transactions , such as applications for residential
leases or for check cashing privileges. A narow construction of Section 604(3)(E)
is critical to the privacy protections of the Act.

1991 Prepared Statement , footnote 12 at 12.
The legislative history of the FCRA supports complaint counsel's
claim that target marketing is not a permissible purpose under Section

604.

In introducing his version of the statute, Senator Proxmire , the
author of the FCRA , stated:
Credit reporting agencies would furnish infonnation on individuals only to persons
This would preclude the
with a legitimate business need for the infonnation.
to market research finns or to other business finns
furnishing of information.
who are simply on fishing expeditions.

115 Congo Rec. 2415 (Jan. 31 1969).

And, in a letter to the Commission dated October 8,

1971, he

wrote:
While Seclion 604(3)(E) permils Ihe furnishing of credit information 10 persons
who have " a legitimate business need for the information in connection with a
business transaction involving the consumer, " I do not believe the sale of credit
infonnation for compiling a mailing list would qualify as a transaction involving the
consumer. The legislative history is not definitive on this point , but I believe it is
reasonable to interpret a transaction " involving toe consumer" as one in which the
consumer himself is aware of the proposed transaction. Indeed , this was the posi-

tion taken by your staff in their interpretation dated May 25, 1971. Under this interpretation, credit infonnation could not be furnshed by a consumer reporting agency

for the purpose of compiling a mailing list if the individuals on Ihe lisl have nol
specifically applied for credit or are otherwise unaware of the proposed transaction.

Thus , while the language of Section 604(3)(E) could be construed
as supporting Trans Union s position , congressional history suggests
otherwise as does the Commission s opinion that target marketing is
not a permissible purpose. This opinion , which is not unreasonable
See
in view of the reasons for passage of the FCRA, is persuasive.
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Cochran v. Metropolitan Life Ins. Co. 472 F. Supp. 827 , 831 (N.
Ga. 1979):

Ihe FTC has declared that (claim reports) are not regulated by the Act. The court
has no cause to deviate from the agency.
id.

at 832.

Since Trans Union s target marketing lists are consumer reports
which are not consumer- initiated (F. 4 , 6), they are not furnished to
its clients for a permissible purpose under the FCRA.

There Are No Constitutional Impediments To This Proceeding

G.

Trans Union claims that prohibiting the use of its target marketing

lists would violate First Amendment and Equal Protection rights
guaranteed to it by the U. S. Constitution.

Trans Union argues that since its target marketing lists do no
more than propose a commercial transaction , they are protected by
the First Amendment guarantee of freedom of speech.
See Virginia
Pharmacy Bd. v. Virginia Citizens Consumer Council, Inc. 425 U.
748 , 762 (1976). Trans Union also claims that its equal protection

rights would be denied if it were barred from using target marketing
lists while its competitors who are not covered by the FCRA would
be allowed to do so.

See Sullivan v. Stroop,

496 U. S. 478, 485

(1990).
In

Central Hudson Gas

Elec. Corp. v. Public Service Comm '

447 U. S. 557 ,

566 (1980), the Court applied a four part test to determine whether restrictions on commercial speech are constitutional;

1. Is the speech lawful and neither deceptive or misleading

2. If the speech is lawful , is the government

interest in

regulating it sub-

stantial?;

3. If the answer to the first two questions is yes , does regulation directly
advance some governmental interest?;

4. Is the regulation no more extensi ve than is necessar to serve the governmental interest?

Assuming that Trans Union is correct in its assertion that its
target marketing lists do not transmit deceptive or misleading information , there is nevertheless a substantial government interest in
protecting a consumer s right to privacy, and the FCRA directly advances this interest in a manner which is not unduly restricti ve.
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I also reject Trans Union s equal protection argument because the

FCRA applies equally

to all consumer

reporting agees.

Furthermore , Congress ' conclusion that consumer reporting agencie
presented unique problems with respect to consumer privacy which
required some regulation of their activities was not unreasonable and
its decision to regulate these agencies furthers a legitimate public
interest.
See FCC v. Beach Communications, Inc. 113 S. Ct. 2096
(1993); Railroad Retirement Board v. Fritl,

(1980); Lindsley v. Natural Carbonic Gas Co.

449 U. S. 166 , 179
220 U. S. 61 , 78-

(1911).
H. Conclusion

I conclude that Trans Union s target marketing lists are consumer
reports under Section 603(d) of the FCRA, and that its sale of such

lists to persons whom it does not have reason to believe have a
pennssible purpose to obtain such lists violates Sections 604 and 607

of the FCRA. Therefore , the following cease and desist order is
appropriate:
ORDER

It is hereby ordered That respondent , Trans Union Corporation:
a) Cease and desist from compiling and/or selling consumer
reports in the form of target marketing lists to any person unless
respondent has reason to believe that such person either intends to

make a firm offer of credit to all consumers on the lists or to use such
lists for purposes authorized under Section 604 of the FCRA.
b) Maintain for at least five (5) years from the date of service of

this order and upon request , make avalIable to the Federal Trade
Commission for inspection and copying, all records and documents
necessary to demonstrate fully its compliance with this order.

c) Deli ver a copy of this

order to all present and future

management officials having administrative , sales , advertising, or
policy responsibilities with respect to the subject matter of this order.
d) For the five (5) year period following the entry of this order
notify the Commission at least thirty (30) days prior to any proposed
change in respondent such as dissolution , assignment , or sale
resulting in the emergence of a successor corporation , the creation or

...
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dissolution of subsidiares , or any other change in the corporation that
might affect compliance obligations arising out of this oTIr. e) Within one hundred and eighty

(180) days of service of this

order , deliver to the Commssion a report , in writing, setting forth the
manner and form in which it has complied with this order as of that
date.
OPINION OF THE COMMISSION
BY Y AO Commissioner:

I. INTRODUCTION

1992, the Commssion issued an administrative
complaint charging respondent Trans Union Corporation ("Trans
Union ) with violating the Fair Credit Reporting Act ("FCRA" ), 15
c. 1681
et seq.
(1990). The complaint alleged inter alia that
Trans Union violated the FCRA by using credit"information to compile lists of consumers for purposes of target marketing and selling
such lists to companies who did not have a permissible purpose for
obtaining the lists. I On September 20 , 1993 , Administrative Law
Judge Lewis F. Parker (" AU" ) issued an Initial Decision granting
complaint counsel's motion for summary decision.
Trans Union appeals , arguing that the ALJ erred in granting summar decision. First , Trans Union urges that the AU erred in holding
that its target marketing lists violated the FCRA or , in the alternative
On December 15

1 The complaint also alleged that Trans Union provided prescreened lists to credit grantors with-

out requiring that those credit grantors make a Finn offer of credit to each person on the list. This part
of the litigation was certified to the Secretar and withdrawn from adjudication on June 1 , 1993 , so that
the Commission could consider a proposed consent . agreement dealing sole!y with the issue of prescreening for credit offers. Fo!lowing the 60 day public comment period , the agreement was given final
approval by the Commission on November 18. 1993. Consequently, the prescreening portion ofrhis
case is not at issue here.
Moreover , although respondent s brief makes a brief reference to the practice of insurance prescreening, this is ue is also not par of this litigation and thus is not discussed in this decision.
The followmg abbreviatIOns are used In this opinion:

TUAB
CCAB
TURB

Initial Decision
Initial Decision Finding number
Transcript of Commission Oral Argument (May 4 , 1993)
Trans Union s Appeal Brief
Brief of Appellee Complaint Counsel
Trans Union s Reply Brief

Mf,

Affdavit

IDF

OATr.
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erred in finding no genuine dispute of material fact concerning this
question. More specifically, Trans Union argues that its targBHarketing lists do not fall within the definition of " consumer report " as
set forth in the FCRA; that there is no " communication " as required
by the , statute; and that Trans Union s customers have a permissible
purpose for obtaining the lists. Second , Trans Union argues that the
order is an unconstitutional restriction on its freedom of expression.
Third , Trans Union argues that the order creates an arbitrar classification that denies its constitutional right to equal protection. Fourth

and finally, Trans Union urges that the AU erred by relying on
improper evidence and denying discovery of relevant materials which
served as the basis of his decision.
As set forth more fully below , we hold , relying on the FCRA's

statutory language and federal court jurisprudence concerning the
FCRA , as well as the FCRA' s legislative history where relevant , that
Trans Union s sale of target marketing lists violates the FCRA and
that there is no genuine dispute of material fact concerning this question. We also find that the order does not violate Trans Union s First
Amendment or equal protection rights. Because our review is

and we have not relied upon the materials which Trans Union
alleges were improperly relied upon by the AU or improperly denied
to Trans Union in discovery, we find that the evidentiary and discovery issues raised by Trans Union are ei ther moot or the error, if any,
is haress. Accordingly, we affrm the AU' s conclusion that Trans
Union is liable , and adopt the AU' s order , except as modified.
novo

II. THE STANDARD FOR SUMMARY DECISION

Commission Rule 3. 24 provides that summary decision is
appropriate when " there is no genuine issue as to any
material fact
and. . . the moving party is entitled to such decision as a matter of
law.
16 CFR 3. 24(a)(2) (1994) (emphasis added). The mere

existence of a factual dispute will not in and of itself defeat an
otherwise properly supported motion for summary judgment.
Anderson v. Liberty Lobby, Inc. 477 U. S. 242 , 247- 48 (1986). A
material fact is a fact which might affect the outcome of a suit
because of its legal import.
Id. ; Quarles v. General Motors Corp.
758 F.2d 839 , 840 (2d Cir. 1985)
(per curiam).
In deciding a motion

for summary decision , the burden falls on the moving party to
establish that no relevant facts are in dispute.

Clements v. County of
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Nassau 835 F.2d 1000 , 1004 (2d Cir. 1987). In determning whether
a genuine issue has been raised , an adjudicative body mu
olve all
ambiguities and draw all reasonable inferences against the moving
party.
United States v. Diebold 369 U. S. 654 , 655 (1962)
(per
curiam).
With these principles in mind , we turn to the undisputed facts
concerning Trans Union s practices.
III. TRANS UNION' S BUSINESS

Based on the record in this matter , the ALJ made findings of
undisputed fact. J The crucial facts , culled from affidavits , transcripts
and documents fied by both sides in the summar decision motion

are set forth below"
Respondent's Consumer Reporting Database

Respondent is a consumer reporting agency, as that term is
defined under Section 603(f) of the FCRA and is regularly engaged
in the business of credit reporting. IDF 2. Respondent creates and
maintains a consumer reporting database named CRONUS
containing credit-related information , for use in its credit reporting
database. IDF 7. Credit information on individual consumers is
provided to Trans Union , generally, in the form of a credit grantor
accounts receivable tape. Botruff Aff. paragraph 7; IDF 8. These
accounts receivable tapes are provided to Trans Union by various
credit grantors under agreements that do not prevent their use for
target marketing. Weckman Aff. paragraph 3. The CRONUS
computer is programmed to read these accounts receivable tapes and
to consolidate the information on a particular individual consumer
contained in those tapes with the existing information in that
3 The Initia! Decision makes reference to "
findings of fact, " and Section 5(b) of the Federal Trade
Commission Act , 5 D, C. 45(b) (1990), requires " findings of fact. " or course , in a case resolved
through summar decision , findings of fact are appropriate only to the extent that the facts are not
subject to genuine dispute. We thus llse the phrase " findings of fact " to mean findings concerning
undisputed facts only. We understand the AU to have used the term in this fashion as well.
The following recitation of undisputed facts highlights only the most pertinent facts. The
Commission adopts all of the ALl's undisputed facts.
4 The AU did not grant any
evidence submitted
in camera treatment , noting that the parties did
not request it. il I , n. t. Neither part has sought to appeal that decision and , therefore , we hold that
none of the materials is subject to in camera
treatment.
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consumer s CRONUS fie. Botruff Aff. paragraph 8. Once the
CRONUS program finds a match , the credit-related inforWilion
contained on the credit grantor s tape is appended to an individual
consumer s CRONUS file by adding it to an existing account number
Id.
paragraph 10. The credit-related
information consists of positive and negative credit information , such
as credit limits , payment history, current outstanding balances , past
or by creating a new account.

Id.

due payments.

paragraph 11. The account.number and the credit-

related information appended to this number are called a " tradeline.
paragraphs 8 , 9 , 10; mF 9 , 10. A tradeline is identified in
CRONUS by the name of the credit grantor and the account number.

Id.

Botruff Aff. paragraph 10.

Respondent s Target Marketing Division
Respondent , through its TransMark division , creates and maintains a number of separate databases for generating lists used in target
marketing. mF 33; Weckman Aff. paragraph 5. The most important
database is what TransMark calls its " Base List " but it also creates
and maintains the following separate databases: (a) Homeowners; (b)
Automobile Owners; (c) Students; (d) Puerto Rico; (e) New Charge

Card Issues; and (f) New Homeowners. IDF 20.

We will first
discuss the Base List and later describe these other databases.
The Base List Database
The Base List is created by selecting from CRONUS only those
consumers who have at least two tradelines. IDF 21. The Base List
contains tradeline information extracted from CRONUS. IDF2 4.
The information in the Base List is separated into five segments: (1)
Bankcard; (2) Premium Bankcard; (3) Retail; (4) Upscale Retail; and
(5) Finance Loan. mF 24.
The information extracted from CRONUS and included in each
of these five segments of the Base List is a positive or negative indication as to whether the consumer has one or more of the type of
accounts included in that segment , the open date of the oldest trade-

See

mfra

pp. 6-
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line , and the open date of the newest tradeline. IDF 24. The Base
List does not include the identity of the credit grantor;e .credit
terms, the amount of collateral pledged , the high credit amount , the
credit limit , the payment status or pattern , delinquency or derogatory
inforation , or any other comparable information included in CRON-

US. mF 26. The source of all five segments is identified in one of
TransMark' s brochures as " Trans Union consumer database. " IDF
3 (quoting HX 2).
For each Base List segment , there is a brochure describing the
paricular segment s core population , the file size (the number of consumers on the list), a description of the list , the list s purchase price
and the various " selects " options available for that segment. " Selects " are options enabling a customer to request a list of consumers
having certain specific characteristics. IDF 30. Examples of the
selects " offered by Trans Union include: bankcard or retailer; age;
estimated household income; children; working women; length of
residence; zip code; persons who have responded to mail order solicitations; and " hot line " consumers. IDF 31. The " hotline " select is a

compilation of those consumers who have appeared on a credit grants list within the prior 30 to 90 days. mF 34. Most of the informa-

tion for selects is derived from Trans Union s consumer reporting
database. Kiska Tr. at 60.

Trans Union also perfonns modeling with information contained
in CRONUS and includes the result as a data element in the Base
List. Weckman Aff. paragraph 61. One model is the TransMark Income Estimator (" TIE" ), which is described as follows in one of its
brochures:
TIE evaluates individual consumer income basea upon a mix of credit data from
Trans Union s database and census demographic data. . .

TIE. . . is based on the notion that consumer spending and payment behavior is
closely related to income.

IDF 35 (quoting HX I). TIE is a mathematical model that estimates
an individual' s income based on a mix of individual credit information and demographic information. Weckman Aff. , Exhibit C. This
model is used to select mailing lists by income.

/d.

Once again , the

6 The list also contains demographic information extracted from CRONUS which reveals: (()

the consumer s name , address, social security number . datc of birth and telephone number; (2) whether
the consumer is the head of the household, his or her ethnic background and marital status; and (3) the
consumer s occupation. IDF 23.
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information created by the TIE model is based in whole or in part on
information contained in Trans Union s consumer reporting datse.

mF 36.
Another model recently introduced by TransMark is " SOLO
described in a brochure , along with a companion program known as
SILHOUETTE (offered only for prescreened lists), as follows:
Both products provide a consistent and effective way tedevelop qualified prospects
based upon similar credit behavior (SILHOUETTE) and credit behavior overlaid
with demographic data (SOLO) .... (T)he products evaluate
individual behavior and
establish tendencies.

mF 37 (quoting HX I). Once again , SOLO is based upon information contained in Trans Union s consumer reporting database. IDF
38.

Other Databases

The other databases created and maintained by TransMark , like
the Base List database , contain tradeline information derived from
CRONUS.
See generally
Weckman Aff.
The Homeowners List is created by selecting from CRONUS
consumers who have at least two tradelines , one of which is a mort-

gage loan or a secured loan with an opening amount in excess of
$50 000. Weckman Aff. paragraph 19. One of the pieces of inform

tion extracted from CRONUS and included in the Homeowners List
is the type of loan , the date the account was opened , and the date the
account was closed. The mortgage section categorizes the type of

loan as either FHA, Veterans , real estate or secured. Weckman Aff.
paragraph 22.

The Automobile Owners List is created by selecting from
CRONUS consumers who have at least two tradelines , one of which
is a loan from a credit grantor such as General Motors Acceptance
Corporation. Weckman Aff. paragraph 27. One of the pieces of
information extracted from CRONUS and included in the Automobile
Owners List is the date that the loan was opened and the expiration
date. Weckman Aff. paragraph 30.
The Students List is created by selecting from CRONUS
installment loans that have an indicator of " ST" which were opened
within the last four years; the " ST" indicator in CRONUS indicates
that the individual has a student loan. Weckman Aff. paragraph 34.
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One of the pieces of information extracted from CRONUS and included in the Students List identifies the date on which theJoan was
opened. Weckman Aff. paragraph 35- 37.
The Puerto Rico List is a list of consumers residing in Puerto
Rico. Weckman Aff. paragraph 42. The list is segmented in basically the same fashion as the Base List , using information obtained from
CRONUS. Weckman Aff. paragraph 42- 43.
The New Charge Card Issues List is created by selecting from
CRONUS consumers who have at least two tradelines , one of which
has an opening date within the last 90 days. Weckman Aff. paragraph 46. This list is segmented in the same fashion as the Base List
using information from CRONUS. Weckman Aff. paragraph 47.
Finally, the New Homeowners List is created by selecting from
CRONUS consumers who have at least two trade lines , one of which
is a mortgage loan or a secured loan with an opening loan amount in
excess of $50

000 and an opening date within the last 90 days.

Weckman Aff. paragraph 51. This list includes the same type of information extracted from CRONUS that is inCluded in the Homeowners List. Weckman Aff. paragraph 52.
The Homeowners , New Homeowners , Automobile Owners , Students , Puerto Rico and New Charge Card Issues Lists do not include
the identity of the credit grantor , the terms , collateral , the payment
status or pattern , delinquency or derogatory information , or any other
comparable information included in CRONUS. Weckman Aff.
paragraphs 24 , 31 , 39 , 44 , 53 , 69, 74.
Customers ' Knowledge of Criteria for Selecting Consumers
Customers for respondent s target marketing lists are aware of the
criteria by which consumers are pi ked. For example , promotional
material used by TransMark entitled " Direct Marketing Lists " states:
Consumers on each quarterly updated list must possess a minimum of two
tradeJines and have activity in past 90 days on one account.

IDF 22 (quoting

Similarly, promotional material for
TransMark' s New Charge Card List states that the list " is created
HX I).

monthly from the Trans Union Consumer Database and consists of
individuals who have responded via mail to a credit card solicitation
. . . . These consumers are ready to purchase with their new cards.

),
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Memorandum in Support of Complaint Counsel' s Motion for Summary Decision , Attachment J. TransMark advertisements em
ize
that its lists are: " Not just ordinary lists but lists of people who are
active users of credit. " mF 40 (quoting TransMark advertisement in

DM News, May 18 , 1992 at 12).
Similarly, customers are aware of the criteria by which consumers
are placed in " segments " and " selects " derived from the Base List.
For example , the " Upscale Retail" segment of the Base List , which
names 36. 2 million consumers , is described in a marketing brochure
as offering:
direct marketers the opportunity to reach America s retail shopping elite. The

Upscale file has been developed from TransMark' s list of retailers that cater to
consumers with discriminating tastc. These individuals have high discretionary
income and are used to paying more than the average consumer to purchase quality
products.

mF 29 (quoting HX 2).

Dissemination of Target Marketing Lists to Customers
TransMark sends its target marketing lists directly to its customers as well as to third- party mailers. mF 39. Approximately 90% of

the computer tapes leased by TransMark are sent directly to mail
houses that are independent of its customers. mF 39, 44.
The computer tapes leased by TransMark are rented for one- time
use -- to produce mailing labels to mail the customer s material to
consumers. TransMark' s

customers are not allowed to place the

computerized information into a database to access the information
contained on the tape , or use the tape for any other purpose. mF 41.
Both TransMark' s customers and third- party mailers have access
to the names on the target marketing lists. TransMark' s customers
who conduct mailings themselves must have access to the names on
the list to send out mailings. When TransMark' s customers use thirdparty mailers , these mailers have access to the names on the list. For
example , an offcial of a third- party mailing company, Acxiom Mailing Services
CAMS" notes that:
AMS' s customer will occasionally request AMS to access the tapeforan individual

name to confirm that a particular person was sent a mail piece and/or to delete a
particular person s name.

Ortiz Aff. paragraph 15.
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TransMark' s customers use the computer tapes to mail offers to

consumers to enter into credit , insurance or business tFaactions.
IDF 45. The customer or, the customer s third- party mailer places a
source code on each mail piece. Ortiz Aff. paragraph 13; Frank Aff.

paragraph 22. " The

source code enables AMS' customer to track the

number of consumers who respond to a particular mailing from a
Frank Aff.

particular target list. " Ortiz Aff. paragraph 13;

see also

paragraph 22.

TransMark does not require that its customers only use the lists
to make a firm offer of credit to all consumers on the lists. mF 8;
Frank Tr. at 15. TransMark also leases its tapes to some customers
who promote their product or service through telemarketing. mF 46.
IV. THE FAIR CREDIT REPORTING ACT

In holding that respondent s activities feJl within the scope of the
FCRA , the AU relied to some extent on the FTC Commentar on the
FCRA , 55 Fed. Reg. 18, 804 (1990) (hereafter " FCRA Commentary ), the Commission s consent agreement with TRW entered on
Januar 14 , 1993 , and Commission testimony before various commttees of Congress.
IDF 11- 16. While federal courts have sought
See
guidance from the Commission s FCRA Commentar in recognition
of the Commssion s special expertise with regard to the FCRA see
, Estiverne v. Sak' s Fifth Ave. 9 F. 3d 1171 , 1173- 74 (5th Cir.
1993) (concerning the FCRA Commentary discussion of bad check
lists),
Yonterv. Aetna Fin. Co.,
777 F. Supp. 490 , 491- 92 (E.D. La.
1991) (concerning the FCRA Commentary section on prescreening
for firm offers of credit), the Commission has expressly stated that
the Commentary does not have the force of regulations or statutory
provisions , and its contents may be revised and updated as the Commission considers necessary or appropriate. " 16 CFR 600 , App. at
358 (1994). Of course , neither the Commission s consent agreement
with TRW nor its testimony to Congressional committees govern the

result in this case. As demonstrated below , our conclusion that
respondent is liable is based on the statutory language of the FCRA
and federal court case law interpreting it , as weJl as relevant
legislative history.

In determining whether respondent's activities fall within the
scope of the FCRA , it is necessary to answer two questions: (I )Are
TransMark' s target marketing lists " consumer reports " under Section

, );'
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603(d); and (2) if so, are those reports sold to jts customers for a
pennssible purpose under Section 604(3)?7 As detailed belll we
believe that a proper reading of the statutory language and case law
construing that language supports the conclusion that TransMark'
target marketing lists are " consumer reports " under Section 603(d)
and that its customers have no pennssible purpose under Section 604

to receive these reports.
In this endeavor , we are guided by some elemental principles of
statutory construction. In order to ascertain the meaning of a statute

a reviewing tribunal should first look at the plain language of the
Pennsylvania Pub. Welfare Dep t v. Davenport 495 U.
552 557- 58 (1990). Because courts assume that the legislative wil
statute.

is expressed by the ordinar meaning of the words used in the statute
Moorhead v. United States 774 F. 2d 936 , 941 (9th Cir. 1985), the
plain language is usually regarded as conclusive.
Central Montana
Elec. v. Administrator of Bonnevile Power

840 F.2d 1472 ,

1477 (9th

Cir. 1988). Further inquiry is only necessary when (I) the statutory
language is ambiguous Freytag v. CrR.,
111 S. Ct. 2631 , 2636
(1991), or (2) the plain meaning of the words is at variance with the

statute as a whole United States Nat l Bank of Oregon v. Independent Ins. Agents of Am. , Inc. 113 S. Ct. 2173 , 2182 (1993).
See
Richards v. United States 369 U. S. I , 11 (1962) (" We believe it
fundamental that a section of a statute should not be read in isolation
from the context of the whole Act , and that fulfilling our responsibility in interpreting legislation we must. . . look to the provisions of
the whole law , and to its object and policy. ). Accordingly, appeals
to legislative history are usually well taken only to resolve statutory
Ratzlaf v. United States 114 S. Ct. 655 , 662 (1994)

ambiguity.

("There are ,

we recognize ,

contrary indications in the statute

legislative history. But we do not resort to legislative history to cloud
a statutory text that is clear. See also Barnhill v. Johnson 112 S.
Ct. 1386 ,

1391 (1992);

Toibb v. Radloff

111 S. Ct. 2197 ,

2200

(1991).

7 Both paries agree that Trans Union is

of FCRA, rnF 2.

a consumer reporting agency as defined in Section 603(f)
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A. The FCRA ' s Definition of " Consumer Report

The FCRA' s consumer report definition is contained in two sections of the FCRA. Section 603(d) defines a consumer report as:
any written , oral , or other communication of any infonnation by a consumer reporting agency bearing on a consumer s credit worthiness , credit standing, credit

haracteristics or mode of living
capacity, character general reputation , personal
which is used or expected to be used or collected in whole or in par for the purpose

of serving as a factor in establishing the consumer s eligibility for (I) credit or
insurance to be used primarily for personal , family. or household purposes, or (2)
employment porposes , or (3) other purposes authorized under section 604.

The last clause of Section 603( d) incorporates Section 604 , which

establishes the limited permissible purposes under which a customer
may receive a report. Section 604 provides as follows:
A consumer reporting agency may furnish a consumer report under the following
circumstances and no other:
(l)

In response to the order of a court having jurisdiction to issue such an
order.

(2) In accordance with the written instructions of the consumer to whom it
relates.

(3) To a person which it has reason to believe-(A) Intends to use the infonnation in connection with a credit transaction involving the consumer on whom the information is to be furnished and involving the
extension of credit to , or review or collection of an account of , the consumer; or
(B) Intends to use the infonnation for employment purposes; or
(C) Intends to use the information in connection with the underwriting of insurance involving the consumer;

or

(D) Intends to use the information in connection with a determination of the
consumer eligibility for a license or other benefit granted by a governmental
instrumentality required by law to consider anapplicant's financial responsibility
or status; or
(E) Otherwise has a legitimate business need for the infonnation in connection
with a business transaction involving the consumer.

Both parties agree on two aspects of this definition:

(1) The information on a consumer must bear on one of the seven
enumerated characteristics described in Section 603( d) (consumer
credit worthiness , credit standing, credit capacity, character , general
reputation , personal characteristics or mode of living); and (2) this

-- "
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information on a consumer must then be communicated to a third

pary. We wil return to these two aspects of the definition la! A
major point of disagreement that we will consider first concerns the
proper interpretation of the portion of Section 603(d)'s definition of
a consumer report that reads: " which is used or expected to be used
or collected in whole or in par for the purpose of serving as a factor
in establishing the consumer s eligibility for (I) credit or insurance to
be used primarily for personal , fantly, or household purposes , or (2)
employment purposes , or (3) other purposes authorized under Section
604.
1. Is the information in the

target marketing lists used or

expected to be used or collected in whole or in part for the
purpose of serving as a factor in establishing the consumer
eligibility for one of the enumerated purposes?
Respondent argues that the statutory definition requires that the
information communicated , in addition to its bearing on one of the
seven enumerated characteristics , be of the type or kind that is used
or expected to be used or collected for the purpose of serving as a
factor in determining the consumer s eligibility for one of the identified transactions. TUAB at 16- 17. Thus , respondent argues that the
ALJ failed to consider whether the information disclosed in the target
marketing lists could " be judgmental information
of the
used to
establish a consumer s eligibility. " TUAB at 20 (emphasis added).
, In support of its argument that there is a factual dispute on this issue

respondent points to an affidavit by TransMark' s Director of Marketing for the Central Region , Peter J. Hopfensperger , in which he states
that "the list databases do not contain any information upon which a
credit grantor can make a judgment as to- a consumer s eligibility for
credit. " Hopfensperger Aff. paragraph 7.
In shar contrast, complaint counsel views the disputed language
which is used or expected to be used or collected for the purpose
of serving as a factor in establishing the consumer s eligibility " -- as

focusing instead on why the information was collected in the first
place by the credit reporting agency or why its customer desires the
information. Thus , complaint counsel argues that this statutory language requires only that either (1) the information has been originally
collected by a consumer reporting agency for the purpose of serving
as a factor in establishing the consumer s eligibility for one of the
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enumerated purposes or (2) that it be used or expected to be used for

the purpose of serving as a factor in establishing theTIsumer
eligibility for one of the enumerated purposes. CCAB at 17- 21.
We believe that the plain reading of the phrase -- " which is used
or expected to be used or collected in whole or in part for the purpose of serving as a factor in establishing the consumer s eligibility
for. . . . " -- makes it clear that this language was aimed at limiting
coverage by focusing on the purposes for which the information was
either collected , used or expected to be used , not the actual content
of the information impated. The structure of the statute supports this
reading. The first portion of Section 603( d) sets forth the actual type
of information covered by the statute , by including only information

that bears on one of the seven enumerated characteristics. By
contrast , the second portion of Section 603(d) (and Section 604
which is incorporated by reference) focuses on the consumer reporting agency s reason for collecting the information , its expectation as
to how it would be used , or the reason why the requester desires the
information. Thus , to determine whether the information imparted
falls within the second portion of Section 603(d), the inquiry
concentrates on the purposes for which the information was either
originally collected , used or expected to be used , not on the actual
content of the information imparted.
Federal courts construing this language -- " used or expected to be
used or collected in whole or in part for the purpose of serving as a
factor in establishing the consumer s eligibility for. . . " -- support our
interpretation. In
Heath v. Credit Bureau of Sheridan, Inc. 618 F.2d
693 (lOth Cir. 1980), the Tenth Circuit held that:
(A) critical phrase in the detinition of consumer repon is the second requirement:
the relevant infonnation must be " used or
pccted
to be used or collected in whole
or in par for the purpose of serving as a factor " with regard to enumerated transactions. This phrase clearly requires
a judicial
inquiry into the motives
of the credit
reporting agency, for only it " collects " Ihe informalion. Similarly, the term " ex-

pected to be llsed" would seem to refer to what the reporting agency believed.
Thus, if a credit bureau supplies information on a conSumer that bears on personal
financial status , but does not know the purpose for which the information is to be
used , it may be reasonable to assume the
agency expected
the infonnation to be
used for a proper purpose. Similarly, if at the time the information was collected

);, '
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the agency expecled il to be used for proper purposes , a transmiual of that information
would be a consumer report.

at 696 (citations omitted).
Respondent s interpretation would also eviscerate one of the
fundamental purposes of the statute. By limiting coverage under the
Act to only "judgmental" information of the type or kind used to
Id.

establish a consumer s eligibility for specified transactions

respondent's interpretation could potentially permit the release of
highly confidential personal and credit-related information about
consumers. In this way, respondent's interpretation would undermne
Congress ' concern that consumers ' highly confidential credit-related
information be kept confidentiaL' Although respondent has not
suggested what determines whether a piece of

information is

Judgmental " and thus we lack any guideposts as to how respondent
would set the legal standard , counsel for respondent suggested at oral

argument that "judgmental" information means information that
relates to a consumer s credit performance
making monthly payments.
There are ,

paying off debts or
however , potentially

numerous situations of highly confidential credit and personal
infonnation that might not relate to a consumer s credit performance.
One example might be infonnation providing the number of times
a consumer had used a credit card recently. A second situation might
be where the information impared provides no "judgmental" information at all; rather there is an
absence of relevant credit history in

Accord St. Paul Guardian Ins. Co. v. Johnson 884 F.2d 881, 885 n. 3 (5th Cir. 1989) (" The
focus of the FCRA is primarly upon the credit reporting agency, and the confidentiality and accuracy

of the information collected. To focus only on the use of the information after it was conected in
determining whether the Act applied would severely undermine the Act s ability to regulate the practice
of the collector of the information, the consumer reporting agency Ippolito v. WNS, Inc., 864 F.
440, 449 n. IO (7th Cir. 1988) (" (TJhe plain language of the statute used or expected to be used or
collected in whole or in par ' requires inquiry into the reasons why the report was requested and why
the information contained in the report was collected or expected to be used by the consumer reporting
agency.");

Hansen v. Margan,

582 F.2d 1214 , 1218 (9th Cir. 1978);

Zeller v. Samia 758 F. Supp. 775

(D. Mass. 1991),

As Congress found when It passed the FCRA:
There is a need to insure that consumer reporting agencies exercise their grave responsibilities with
fairness , impariality, and a reSDect for the consumer s ri2:ht to orivacv.
Section 602(a)(4) (emphasis added).

10 OA Tr. at 21 ("

(Credit grantorsl want to know the (consumer s) performance on all three

(tradeJlines , one , two or any
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the information. I I Underrespondent s interpretation , a report indicating an absence of credit-related information might not bg.vered by

the Act because it did not transmit "judgmental" information of the
type or kind used to establish a consumer s eligibility for a specified
transaction. There are potentially many other situations in which
highly confidential credit- related and other personal information
might not be covered by the FCRA under respondent's standard.
No court has ever squarely held

hat this statutory language

requires that the information imparted be what respondent calls
judgmental" information. The federal court decisions respondent
Hovater v. Equifax 823 F.2d
413 (II th Cir. 1987), the Eleventh Circuit focused on the fact that the
information received from a consumer reporting agency was used by
the third party solely to evaluate an insured' s claim for benefits. The
court did not focus on the actual contents of the information impartcites do not alter this conclusion. In

ed. Noting that the statutory language refers only to a consumer
eligibility " for insurance and that Section 604(3)(D) also refers only
to the " underwriting of insurance " the court stressed that the third
party did not in fact use the information for determning eligibility for
insurance , but rather to evaluate an insured' s claim for benefits under
an existing policy.
Id.
at 418- 19. Similarly, in
Cochran v. Metropolitan Life Ins. Co. 472 F. Supp. 827 , 830 (N. D. Ga. 1979), an

insurance claim report was found not to be within the ambit of the
FCRA. The court emphasized that the recipient did not obtain the
report to " determine eligibility for certain transactions. Id.
The Third Circuit in
Houghton v. New Jersey Mfrs. Ins. Co. , 795
F.2d 1144 , 1148 (3d Cir. 1986), another case cited by respondent
also focused on the use that the third party was intending to make of
the information. In that case , the court considered whether an investigative report prepared for the defense of a personal injury claim was

covered by the FCRA. The court found that such a report was not
covered by the FCRA. In doing so , the court stressed that:
11

Forexamp1c, in
Fischl
v. General Molors Acceprllnce Corp.,
708 F.2d 143 (5th Cir. 1983), the
third party recipient of the credit report argued , and the lower court had held , that because credit was
refused " for what was not in the report: there was not sufficient evidence. . . of his ability to sustain
high monthly payments " the recipient did not need to notify the consumer under Section 615(a).
Id.
at 149. The appellate court rejected this argument, citing to
Carroll v. Exxon Co" U.S.A.,
434 F. Sapp.
557 (E.D. La. 1977), for the proposition that " where denial of credit fisJ not premised on adverse
information in consumer report , but on credit hureau s inability to furnish definitive information
regarding appJicant s credit, Section J68Jm(a)'s lSection 6J5(a),sJ disclosure requirement (isJ deemed
controlling. Fischl, 708 F. 2d at 149.
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(nJodling in Ihe requesl indicated that (Ihe third parJ

desired a report on Houghton

for a purpose encompassed within the statutory definition of an investigative
consumer report. The request concerned only the genuineness of Hou ghton ' spersonal injury claim and not her " eligibility for. . . credit or insurance. . or
employment. . . .

(emphasis added).
Federal courts have similarly distinguished Hovater , Houghton
and Cochran as cases where reports were prepared and transmitted
specifically as insurance claims reports , not general credit reports. In
St. Paul Guardian Ins. Co. v. Johnson 884 F. 2d 881 , 885 n. 3 (5th
Cir. 1989), the court recognized that reports provided to insurers by
claims investigation services solely to determne the validity of insurId.

ance claims are not consumer reports because Section 604(3)(C)

specifically sets forth only " underwriting "

purpose -- rather than " claims "

as an insurance- related

-- and Section 603(d)(I) speaks

specifically of " eligibility "

for insurance , not the propriety of a claim
under a pre-existing insurance policy.
Id. ; accord Ippolito v. WNS
Inc. 864 F. 2d 440 , 449 n.lO (7th Cir. 1988).
In short ,

the cases cited by respondent do not support its argument. In fact , courts that have considered Houghton , Cochran and
Hovater have refused to read these decisions as enunciating broad
principles beyond their facts. For example , litigants in other cases
have argued that these decisions stand for the broad proposition that

the purpose for which the information was used (as opposed to
originally collected) is solely dispositive of whether the information
12 After finding that the third pary did not intend to receive a report covered by the FCRA. the
cou!1 did proceed to discuss the contents of the report , but only in the context of deciding whether the

third- par recipient had a duty to notify the report s subject of its use of the

report. The court stressed

that " (oJn its face the Equifax report did not contain suffcient detail to- alert (the third parJ that it may

have obtained an investigative consumer report from Equifax that was subject to the FCRA disclosure
requirement. !d. at 1149 (emphasis added). The court noted that the report stated that Equifax " did
check avai!able credit files through a confidential source and ... (was) unable to come up with any
financiaJ irregularties " but that this was not suffcient to alert the third party that it had, contrary to its
wishes , received a report covered by the FCRA.!d. Again, the court stressed the third party
understanding of the report , not what type of information was contained in the report. The court then
noted that:

(aJbsolutely nothing in the report indicates that the " available credit files " served as a factor
in establishing the consumer s eligibility for (I) credit or insurance to be used for personal
family, or household purposes , (2) employment purposes , or (3) " a legitimate business need
for the information in connection with a business transaction involving the consumer.
'd.

at 1149. Respondent focuses on this isolated comment to establish the broad principle that only

judgmental" information of the type or kind that would serve as a factor in establishing a consumer
eligibility for one of the permissible purposes constitutes a " consumer report " and is covered by the Act.
There is no indication , however , that the court intended to establish such a broad principle or squarely
considered all the ramifications of such a holding.

!.

854

FEDERAL TRADE COMMISSION DECISIONS
Opinion

118 F.TC.

constitutes a " consumer report" under Section 603(d). 13 Courts , however, have rejected this argument. In St. Paul , an insurancecompany,
in the course of investigating an insured' s claim for losses urider an
existing policy, obtained a credit report that was originally collected
for purposes of establishing the consumer s eligibility for credit and
other pennssible purposes. The recipient argued that , because it did
not " use " the information contained in the plaintiff s credit report for

any of the enumerated purposes in Section 603(d), the credit report
was not a consumer report within the meaning of the FCRA. The
court rejected the argument that use is solely dispositive , noting that
the statutory language expressly includes information " collected" for
one of the enumerated purposes. 884 F.2d at 884 & n. Accord
Ippolito 864 F.2d at 449- 50.
We thus find no case law in support of respondent s position that
only "judgmental" information of the type or kind used to establish
a consumer s eligibility for a specified transaction is protected from
disclosure by FCRA. Rather , we believe that the statutory language
in question is aimed at limiting coverage by focusing on the purposes
for which the information was either collected , used or expected to
be used.

13 Complaint counsel characterizes Trans Union

s position as standing for the proposition that
target marketing lists are not consumer reports because the information is not used by target marketers
to determine eligibility for credit. CCAB at 17. Complaint counscl argues that such an interpretation
effectively reads the " collected" language out of the statute. Respondent , however , rejects complaint
counsels characterization of its argument:
Rather , Trans Union contends that target marketing lists are not consumer reports because
the type of information used to pr are them is !i! the type of information which is " used
or collc;cted" for purposes of determining " eli l!ibilitv " for credit, employment , or insurance.
TURB at 7. Although respondent does not advance the argument attributed to it by complaint counsel.
we discuss this point in order to complete our interpretation of the statutory language.

See infra

14.

14 We also agree with 51. Paul and Ippolito thjt Houghton cannot be read for the broad proposition that the purpose for which the information was
used is solelv dispositive of whether the information
constitutes a " consumer report " under Section 603(d). As pointed out by the court in St. Paul. Houghton

involved what was largely an insurance report used for the purpose of reviewing the validity of an
insurance claim, not information from general credit reports , and thus there was no need for the
Houghton court to consider whether the information imparted was " collected" for a permissible purpose.
884 F. 2d at 885 n. 3. The report at issue in Houghton , however , did briefly reference
information from a consumer reporting database and thus may have contained information origi nally
co!!ected in whole or in part with the expectation that the information would be used for the purpose of
serving as a factor in establishing the consumer s eligibility for one of the transactions set forth in the
795 F. 2d at 1149. We believe that SI. Paul and Ippolito s interpretation comports
FCRA.
Houghton,
with the actual statutory language which refers to the communication of information which " is used or
51. Paul,

expected to be used

(emphasis added).

or collected

" for one of the enumerated permissible purposes. Section 603(d)
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In accordance with the statutory language, then , the target marketing lists fall within the FCRA' s definition of " consumer report " if
-- in addition to the requirements that the lists impart informatIO
bearng on one of the seven characteristics and that they be commu-

nicated to a third party -- anyone of the following is true:
(1) The person who requests the information actually uses the information in
whole or in par for the purpose of serving as a factor in establishing the consumer
eligibility for one of Ihe transaclions set forth in Ihe FGRA;
(2) The consumer reporting agency which prepares the information "expects
the information to be used in whole or in par for the purpose of serving as a factor
in establishing the consumer s eligibility for one of tbe transactions sel forth in the
FCRA; or
(3) The consumer reporting agency which prepared the communicated information originally collected the information in whole or in par for the purpose of it
serving as a factor in establishing the consumer s eligibility for one of the transaclions set forth in the FCRA.
infra
at pp. 22- , we deterIppolito 864 F. 2d at 449. As discussed
mine that respondent' s target marketing lists fall within the third
prong.

We believe that both the plain language of the statute and the
purposes enumerated in the Act support our interpretation and that
consequently, there is no need to look at the legislative history of the
Ratzlafv. United States 114 S. Ct. 655, 662 (1994). HowFCRA.
ever , our review of the somewhat sparse legislative history not only
provides no support for respondent s position , but , to the extent that
any history exists , lends support to our reading of this portion of
Section 603(d). Two points emerge from examining the course of
legislative drafting of the FCRA. First , throughout the legislative
history, it is clear that this portion of Section 603(d), rather than
attempting to limit the content of the divulged information that would
be covered under the Act , was aimed at liffting coverage by focusing
on the purposes for which the information was either collected , used
or expected to be used. There is simply never any hint that the
language was intended to restrict coverage in a manner suggested by
Trans Union. Second , over the course of the legislative drafting, the
15 The evolution of the statutory language during the enactment process has been recognized as

a useful guide in ascertaining the purpose and intended effect of the bill as passed. 2A Norman J.
Singer . Sutherland Statutory Construction
Sutherland Statutory Construction

Section 48.

, at 324- 26 (5th ed. J 992)

(hereinafter
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scope of the definition of " consumer report " was significantly broadened , rather than narrowed. 16
When Senator Proxmire first proposed his credit reporting bil to
the Senate in 1968, the scope provision provided:
The term ' credit report ' means any written or oral report , recommendation , or
representation as to the credit worthiness , standing, or capacity of any individual
and includes any infomation which is sought or given for the purpose of serving
as the basis for ajudgment as to any of the foregoing factors.

114 Congo Rec. 24 904 (1968). The references to information being
sought or given " clearly demonstrate that this language was focused

on the intent of the credit bureau and/or the recipient in using information , rather than a limitation on the type or kind of information that
would be covered by the Act. Respondent focuses upon the fact that
the language refers to " information which is sought or given for the
purpose of serving as a basis for judgment " as somehow indicating
Senator Proxmire s intent that only "judgmeI)tal" information be
covered. TUAB at 24. However , the use of the words before that
phrase -- " and includes any information which. . . " -- demonstrates
that the language was clearly intended to expand the coverage of the
statute , rather than to serve as a restriction on the type of information
covered. The bill was not addressed before the end of the session.
Senator Proxmire reintroduced the bilJ in 1969 with a modified
definitional provision. The new definition appeared in two parts.
The term " credit rating " was defined as " any evaluation or representation as to the credit worthiness , credit standing, credit capacity,
character , or general reputation of any individual." " Credit report
was then defined as a " communication of any credit rating, or of any
information which is sought or given for the purpose of serving as a
basis for a credit rating. " S. 823 , 'lIst Cong. , 1st Sess. , 115 Congo
Rec. 2415 (1969). Again ,

the use of the terms " sought

or given

indicates that the focus was on the intent of the credit bureau and/or
the recipient to use the information , not on the actual content of the
information. Moreover , this two- part definition suggests that this
language was intended to expand the scope of coverage beyond what
See Renerally Mary A. Bernard Hough/on v. New Jersey Manufacturers Insurance Co.
Narrow Interpretation of the Scope Provisions afthe Fair Credit Reponing Act Threalem Conmmer
Protection 71 Minn. L. Rev . 1319, 1332- 33 n. 69 (1987) (providing a full explication of the evolution
of this statutory language) (hereinafter " Bernard"
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the bil denominated as " credit rating " information ,

not to restrict
coverage to certain types or kinds of information , contrary to r espo
dent s reading of it. And , finally, the definition of " credit "rating " had

expanded. It now included information about character or general
reputation.
The 1969 bill was then reported to the Senate Committee on
Banking and

Currency, which substantially changed the bil'

language. " Credit reports " were changed to. " consumer reports,"
reflecting Congressional intent that the Act regulate more than credit
reports. The definition was expanded to cover seven types of information and the language now at issue here was added at the end of
Section 603( d). That language had been changed from " sought or

given "

to "

used or expected to be used or collected" for insurance

credit, employment , or licensing purposes , or used in connection with

a business transaction involving the consumer. The addition of "collected" was a clear expansion from the language referring to " sought
or given. " The emphasis behind the language , however , remained
focused on the intent of the recipient andJor the consumer reporting
agency in collecting or disseminating the information.
The latter portion of Section 603(d) was obviously an attempt to
limit the rather broad definition of " consumer report " by excluding
from coverage information in reports that are not used or expected to
be used or collected for determining consumer eligibility for insurance , credit , employment , or licensing purposes , or used in connection with a business transaction involving the consumer. For example , the legislative history reveals that this language was relied upon
by the drafters in arguing that the statute excluded credit reports in

connection with business firms. When the bill was passed by the
Senate in substantially identical form to the bil that was reported by
the Committee on Banking, as a part of the Bank Records and Foreign Transactions and Credit Card legislation , Senator Proxmire stat, in summarizing the bill:
The act covers all reporting on consumers , whether it be for the purpose of obtaining credit , insurance , or employment. However , credit reports or other reports on
business firms are excluded.

116 Congo Rec. 35 941 (1970). Similarly, when Congresswoman
Sullivan , Chairman of the House Subcommttee on Consumer Affairs

of the Banking and Currency Committee , reported the conference
report to the House , she stated:

,"
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The purpose of the fair credit reporting bill is to protect consumers from inaccurate
or arbitrar information in a consumer report , which is used as a fact 9f in d etennniog an individual' s eligibility for credit , insurance or employment. It does not - apply
to reports utilized for business . commercial , or professional purposes.

116Cong. Rec. 36 572 (1970). Respondent asserts that the first
sentence of this quotation demonstrates an intention to limit coverage

to the type or kind of information used to establish eligibility for
credit , insurance or employment. But , as her next sentence reveals
Congresswoman Sullivan referred to reports " used as a factor in
determining an individual' s eligibility for credit , insurance or
employment " solely to distinguish those types of reports from those
utilized for business , commercial , or professional purposes " not to
limit coverage under the Act only to "judgmental" information.
Indeed , when Congressman Bow asked for clarification regarding
how the statutory language could be read to exclude reports for business purposes ,

Congresswoman Sullvan pointed to the statutory

language at issue here in support of her position that the legislation
was designed not to cover reports used for business purposes:
Insofar as reports of a business nature are concerned , this point was raised continually in our hearngs on H. R. 16340 in the Subcommitlee on Consumer Affairs , and

I think we always made clear that we were not interested in extending this law to
credit reports for business credit or business insurance. The conference bil spells
this out , furthermore , in section 603(d), which defines a " consumer report " as a

report , and so on which is used or expected to be used or collected in whole or in
part for the purpose of serving as a factor in establishing the consumer s eligibility
for (1) credit or insurance to be used primarly for personal , family, or household
purposes " and so forth.

at 36, 573. Throughout the legislative history, it appears that this
language, rather than attempting to limit the content of the divulged
information that would be covered under the Act , was aimed at limiting coverage by focusing on the purposes for which the information
was either collected , used or expected to be used.

Id.

17 Respondent also asserts that the Commission itself has interpreted this statutory language to

restrict coverage to only "judgmental" information. First ,

respondent cites to prior commerytary

concerning whether credit guides constitute consumer reports. 16 CFR 600. 1 (1981). Credit guides are
prepard by credit bureaus which utilize their consumer reporting databases to rate each consumer s bill

payment practices. The prior Commentar stated that these guides fit within the definition of " consumer
report
Credit Guides " as presently compiled and distributed by credit bureaus , are a series of
consumer reports

since they contain information which is used for the Durnose of servinQ

as a factor in cstablishinQ a consumer s eliQibilitv for credit.
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We thus proceed to determine whether the information imparted
by the target marketing lists was used , expected to be used oHfgi:
nally collected for the purpose of serving as a factor in establishing
the consumer s eligibility for one of the transactions set forth in the
FCRA.
See Ippolito 864 F. 2d at 449. We conclude that these lists
fall within the definition of "consumer report " because the informa-

tion imparted by them was originally collected by the consumer
reporting agency with the expectation that it would be used by credit
grantors as a factor in establishing the consumer s eligibility for one

of the transactions set forth in Section 603(d) of the FCRA. The
target marketing lists here were compiled by using tradeline information. The tradeline information was originally collected in whole or
in part with the expectation that it would be used for the purpose of
serving as a factor in establishing the consumer s eligibility for one
of the transactions set forth in the FCRA.
There is no genuine dispute of fact here. Respondent admits that

it is a consumer reporting agency, as that term is used in the FCRA
and is regularly engaged in the business of credit reporting. IDF 2.
Respondent creates and maintains a consumer reporting database
named CRONUS. mF 8. This database contains inter alia tradeline information collected in whole or in part with the expectation
that it will be used by credit grantors for the purpose of serving as a
factor in establishing the consumer s eligibility for one of the transactions set forth in the FCRA. The tradeline information is included as
one section in credit reports that are routinely sent to credit grantors
for the purpose of serving as a factor in establishing the consumer
eligibility for one of the transactions set forth in the FCRA. Botruff
Aff. paragraphs 6- 14.
Furthermore , there is no factual dispute that respondent , through
its TransMark division , creates and maintains databases for generating lists used in target marketing.

See supra

pp. 47. There is also no

factual dispute that the lists are created by using trade line information
from CRONUS.
Id.
For example , the Base List is created by select16 CFR 600. I(c) (emphasis added). Respondent asserts that the underscored portion indicates that the
Commentary found that these guides fit within the definition of " consumer report " only because they
contain information of a type or kind that is used for the purpose of serving as a factor in establishing
a consumer s eligibility for credit. TUAB at 25- 26. We do not agree with respondent s reading. The
underscored portion merely reflects the proper statutory interpretation that a report containing information hearing on one of seven enumerated characteristics falls within the definition if it is then used as
a factor in establishing a consumer s eligibility for credit. That the quotation does not refer to the
expected to be used or collected" language does not mean that the Commission reads such language
out of the statute. Moreover , even if this language supported Trans Union s position, this Commentary
has been superseded. 55 Fed. Reg. ! 8 804.
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ing from CRONUS only those consumers who have at least two
tradelines as revealed in those consumers ' CRONUS indivtalfiles.
IDF 21. Furthermore ,

databases other than the Base List contain

even more infonnation from the tradelines that came from CRONUS.
See supra

, Thus ,

pp. 6-

the tradeline information that is imparted via the target

marketing lists was originally collected by respondent , in whole or in
part , for the purpose of serving as a factor in establishing the consumer s eligibility for one of the transactions set forth in the FCRA.

Respondent has argued that the tradeline information does not
meet this test because credit grantors could not in fact use the information actually imparted here (the number of tradelines as well as
some basic information about those tradelines) in establishing the
consumer s eligibility for one of the transactions set forth in the
FCRA. We have shown that the statutory language cannot be read as
restricting coverage in this manner.
Moreover , courts have recognized that, when a consumer reporting agency col1ects credit-related information in a consumer reporting
database , there is a presumption that information was collected with

the intention that it will be used by credit grantors as a factor in establishing the consumer s eligibility for one of the transactions set
forth in the FCRA.
See Hansen v. Morgan 582 F.2d 1214 , 1218 (9th
Cir. 1978) (" (UJnless

the Bureau was generally collecting such
information for purposes not permitted by the FCRA , it must have
collected the information in the report for use consistent with the

purposes stated in the act. There has been no suggestion otherwise. ). Logically, it makes sense that , when a consumer reporting
agency admits that it is col1ecting a natural cluster of credit- related
information for statutory purposes , all the credit- related information
in that cluster has been collected with the expectation that it will be
used by credit grantors as a factor in establishing the consumer
eligibility for one of the transactions set forth in the FCRA. Indeed
given that all the tradeline information was placed in respondent
consumer reporting database , CRONUS, it flies in the face of the
facts in this case to suggest that respondent had a different intent with
respect to collecting certain aspects of tradeline information than it
had in col1ecting the natural cluster of tradeline information. In any
event , even if respondent in fact did have multiple purposes in collecting a natural cluster of tradeline information , rcspondent would
stil be liable if one of the purposes for which the cluster was collect-

pp.
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ed was to serve as a factor in establishing the consumer s eligibility
for one of the transactions set forth in the FCRA.
In sum , there is simply no factual dispute that the target markeiing lists are created with tradeline information that was originally
collected in whole or in part by respondent with the expectation that
it would be used by credit grantors for the purpose of serving as a
factor in establishing the consumer s eligibility for one of the transactions set forth in the FCRA.

information in the target marketing lists bear
on one of the seven enumerated characteristics?

2. Does the

The definition of " consumer report " also requires that the information " bear(J on a consumer s credit worthiness , credit standing,
credit capacity, character , general reputation , personal characteristics
or mode of living. " The AU held , and we agree , that the infonnation
imparted " bears on " the consumer s credit worthiness , credit standing
or credit capacity. The plain reading of this statutory language is that

the information need only be of some relevance to one of the seven
enumerated characteristics. Indeed , the dictionary defines the tenn
bearing on " as meaning " to relate or have relevance: apply, pertain
(facts bearing on the question). " Webster s Third New Int'l Dictionary 191 (1967).

We believe that , taken together , the information respondent releases via its target marketing is of relevance concerning a consums credit worthiness , credit standing or credit capacity. The fact
that a person has two tradelines alone demonstrates that , at two
distinct points in time , credit grantors deemed that person sufficiently
credit worthy to be granted credit. Furthermore , the undisputed facts
show that TransMark imparted much more credit-related information
than the fact that these consumers all had two tradelines.
See supra
7. For example, the information extracted from CRONUS and

included in each of the five segments of the Base List is a positive or
negative indication as to whether the consumer has one or more of
the type of account included in that segment , the open date of the oldest tradeline , and the open date of the newest tradeline. IDF 24.
TransMark advertisements emphasize that its lists are: " Not just
ordinary lists but lists of people who are active users of credit. " IDF
40 (quoting TransMark advertisement in DM News, May 18 , 1992 at
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12). For example , the "Upscale Retail" segment of the Base List is
described in a marketing brochure as offering:
direct marketers the opportunity to reach America s retail shopping elite. The
pscale file has been developed from TransMark' s list of retailers that cater to
consumers with discriminating taste. These individuals have high discretionary
income and are used to paying more than the average consumer to purchase quality
products.

IDF 29 (quoting HX 2). Furthermore , one of the selects , the " hotline " select , is a compilation of those consumers who have appeared
on a credit grantor s tape within the prior 30 to 90 days. mF 34.
In addition to creating these segments from the Base List , TransMark also maintains other separate databases and offers target marketing lists from those databases.

See supra

pp. 6- 7. These databases

impart much more than the fact that each consumer on the lists has
two tradelines. In the Homeowners List , for example , one of the
pieces of information extracted from CRONUS is the type of loan
the date the account was opened , and the date the account was closed.
Weckman Aff. paragraph 19. The mortgage segment of the Homeowners List categorizes the type of loan as either FHA , Veterans , real
estate or secured. Weckman Aff. paragraph 22. One of the pieces of
information extracted from CRONUS and included in the Automobile
Owners List is the date that the loan was opened and the expiration
date. Weckman Aff. paragraph 30. The New Charge Card Issues
List is created by selecting from CRONUS consumers who have at
least two tradelines , one of which has an opening date within the last
90 days. Weckman Aff. paragraph 46. The New Homeowners List
selects from CRONUS consumers who have at least two tradelines
one of which is a mortgage loan or a secured loan with an opening
loan amount in excess of $50 000 and an opening date within the last
90 days. Weckman Aff. paragraph 51. Finally, one of Trans Union
models , the TransMark Income Estimator , uses a mix of individual
credit information and demographic information to estimate an
individual' s income.
See supra
p. 5.
Taken together , this information is unquestionably of relevance
concerning a consumer s credit worthiness , credit standing or credit
capacity. Respondent does not deny any of the facts described above
about the operation of its target marketing lists. Rather , respondent
places most of its reliance on its contention , which we have rejected
above , that the information imparted must be "judgmental" informa-

);
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tion of the type or kind used to establish a consumer s eligibility for
a specified transaction.
Respondent , however , also argues that it has raised a material
factual issue whether the target marketing lists disclose something of
relevance about a consumer s credit worthiness. At oral argument
counsel for Trans Union questioned whether a credit grantor would
find of relevance at all the fact that a consumer had two tradelines.

OA Tr. at 21- 22. The only affidavit respondent has fied that
potentially addresses this question is an affdavit by its Director of

Marketing for the Central Region , Peter J. Hopfensperger , who states
only that " the list databases do not contain any information upon

which a credit grantor can make a judgment as to a consumer
eligibility for credit. "

Hopfensperger Aff. paragraph 7. But

affidavit raises the issue only of whether the existence

this

of two

tradelines is sufficient information for a credit grantor to " make a
judgment " as to eligibility; it does not question whether the fact that
a person has two tradelines would be of some relevance to one of the
seven enumerated characteristics. Moreover , it does not undermine
the undisputed evidence that respondent's target marketing lists
impart more than the fact that a consumer has two trade lines. Given
the undisputed facts showing that the totality of information impared
in respondent s target marketing lists is unquestionably of relevance
to a consumer s credit worthiness , credit standing, or credit capacity,
this affdavit is simply not sufficient to defeat a motion for summary
decision.
See
6 Moore s Federal Practice paragraph 56. 15(3) at 56274- 76 (" the opposing party s fact must be material , and of a
substantial nature see also Matsushita Elec. Indus. Co. v. Zenith
Radio Corp. 475 U. S. 574 , 586 (1986) (the pary opposing summary
judgment is required to raise more than " some metaphysical doubt
Respondent also asserts that " consumers with both good and bad
credit ratings , high and low credit capacity, and negative public

infonnation are included in TransMark' s database. " TUAB at 29.
Even granting respondent every possible inference and assuming that
respondent could show that consumers with poor credit ratings are
included in its lists , this fact would not be material to the critical
question here: namely, whether the information imparted via respon-
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dent s target marketing lists bears on one of the seven enumerated
characteris.tics.
In sum , we hold that the undisputed facts reveal that respondent's
target marketing lists impar information bearing on one of the seven

enumerated characteristics (" the covered information

). 19

3. Is the covered information in the target

marketing lists " communicated"

The FCRA also requires that , in order to constitute a consumer
report , the covered information must be " communicated" to a third
18 This conclusion. respondent argues
, conflcts with the Commission s TRW consent agreement.
That consent agreement is binding only between the Commission and TRW. In any event , we believe

that there is no conflict between the result here and the consent agreement with TRW. The TRW
consent agreement permits TRW to communicate certain information from its consumer reporting
database: a consumer s name , telephone number , mother s maiden name , address, zip code, year of
birt, age, any generational designation , social security number , or substantially similar identifiers, or
any combination thereof.
FTC v. TRW, Inc.,
784 F. Supp. 361 (N. D. Tex. 1991) (Amendment to
Consent Decree dated Januar 14. 1993). Respondent points out that these identifiers arguably fall
within one of the enumerated charcteristics -- namely, " persona! characteristics. " Oral Arg. Tr. at 20.
Because W infonnation about an individual consumer is arguably " personal " however , the TRW
consent sought to provide a common sense distinction between infonnation that merely identifies an
individual
e., that John Doe really is John Doc -- and infonnation that bears on one of the seven
enumerated characteristics.
Respondent s attorney also asserted at oral argument that release of a consumer s mother s maiden
name ;;rguably reveals something of that person s credit worthiness:
How do you think mother s maiden name gets into the database? It' s bank card fraud
protection. If I printed out a list of everybody with the mother s maiden name , I would have
a list of everybody with a bank card.
OA Tr. 70. Respondent, however, has provided no factual support to back this assertion. Moreover , a
person s mother s maiden name is commonly used for a variety of security situations to ensure proper
identification of an individual , including protecting the confidentiality of common savings and checking
accounts.
See , e. g., Wolstein v. C.I.
52 T.e.M. (CCH) 1069 , T. e.M. (P- H) paragraph 860 561 (T.
Nov. 24 , 1986) (savings accounts); People v. Rosborough,
2 Cal. Rptr. 669 , 674 (Cal. Ct. App. 1960)
(checking accounts);

Fanara v. Candella 1994 La. App. LEXIS J059 (La. Ct. App. Apr. 18 , 1994)

627 F.2d 934 , 937 (9th Cir. 1980) (mother s maiden name
requc sted for bank withdrawal over te!ler s approved limit). Thus , inclusion of identifying information
such as an individual's mother s maiden name does not result in the release of information relevant to
the seven enumerated characteristics. By contrast , the undisputed facts , as described above, show that
Trans Union s taget marketing lists impar information bearng on the seven enumerated characteristics.
Finally, respondent claims that the TRW consent agreement might permit recipients to know that
(voting records). See also Traver v. Meshriy,

consumers have at least one tradeline because inclusion in TRW' s consumer reporting database
implicitly requires at least one tradeline. TUAB at 27. Respondent s hypothetical , however, is mere
speculation. It is not intuitively obvious to us that a reasonable recipient wil in fact assume that
consumers on a list obtained from TRW" s consumer reporting database have at least one tradeline'. By
contrast, the recipients of Trans Union s target marketing lists clearly receive information about
individuals that bears on one of the seven enumerated characteristics.
19 For ease of expression, "
covered information " will be used to refer to information that bears

on one of the seven enumerated characteristics (credit worthiness , credit standing, credit capacity,
character, general reputation, personal characteristics, or mode of living) which is used or expected to
be used or collected in whole or in par for the purpose of serving as a factor in establishing the
consumer s eligibility for one of the transactions set forth in the FCRA.
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pary. Respondent argues that , because in 90% of sales of its target
marketing lists TransMark sends a computer-coded tape contlrifng
the names and addresses of consumers to a mail facility hired by the
customer which is not given the criteria used to select the names
there is no actual " communication " of any covered information.
TUAB at 34- 35. Respondent further argues that in the remaining

facility

cases , the customer directs the coded tape to its in- house mail

In sum
respondent argues that , because the individual using the lists to mail
out target marketing letters does not know of the criteria by which the
names were originally selected , there is no " communication " of covered information as required by the statute.
Webster s Third New International Dictionar defines " communication " as the " act or action of imparting or transmitting. " Webster
Third New Int'I Dictionar 460. The broad language in the statute -any written , oral or other communication " -- demonstrates that
Congress intended that the definition of " consumer report " be read
broadly to cover a wide variety of potential avenues of dissemination.
Indeed , even at the time of passage of the FCRA , Congress was well
aware of the possibilities that computerization might bring .'o The
statute s reference to written , oral or other communication demonstrates Congressional resolve that entities not escape coverage under
the FCRA by establishing artificial mechanisms that in fact permit
them to access covered information.
Given the undisputed facts here , we hold that covered infonnation
is " communicated" to TransMark' s customers within the meaning of
the statute. First , it is undisputed that TransMark' s customers know
without providing the criteria used to select the names.

Id.

the specific criteria by which names are placed on various TransMark' s target marketing lists. " Second , the evidence is also undisputed that both employees of customers, s well as mailers hired by

20 Congresswoman Sullivan

, describing the conference bill to her colleagues , captioned one
portion of her presentation to the House " The Specter of the Impersonal Computer " and remarked:

(W)ith the trend towar computerization of bil1ngs and the establishment of all sorts of
the individual is in great danger of having his life reduced to

computerized data banks ,

impersonal " b!ips " and keypunch holes in a stolid and unthinking machine which can
literally ruin his reputation without cause , and make him unemployable and uninsurable , as
well as deny him the opportunity to obtain a mortgage to buy a home.
116 Congo Rec. 36, 570 (1970).
See supra

p. 7.

);
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TransMark' s customers as their agents , have actually accessed the
names on the lists and , consequently, are aware of those nam
In the analogous area of agency law , the law presumes what is
common sense: namely, that relevant information within the control
of agents , such as the mailers here , concerning matters entrusted to
that agent is imputed to the principal.

Restatement of the Law

(Second) Agency 2d Section 9(3) (1958) . ("A person has notice of a

fact if his agent has knowledge of the fact, reason to know it or
should know it , or has been given a notification of it , under circumstances coming within the rules applying to the liability of a principal
because of notice to his agent. " see , e. g., National Petrochemical
930 F.2d 240 , 244 (2d Cir. 1991)
Co. of Iran v. The Mff Stolt Sheaf,
(i)t is a basic tenet of the law of agency that the knowledge of an
Mallis v. Bankers
agent. . . is imputed to the principal." ) (quoting
2d
683
,
689
n.
9
(2d
Cir.
1983)).
717
F.
Trust Co.
Courts have found that a corporation cannot pigeonhole varous
bits of information among different deparments and claim that it was

not aware of all of the information. As explained by the First Circuit
in
United States v. Bank of New England 821 F. 2d 844 (1st Cir.),
cert. denied 484 U. S. 943 (1987),
Corporations compartmentalize knowledge, subdividing the elements of specific
The
ate il those comDonents
duties and operations into smaller components.
It is irrelevant
particular
operation
s
knowled
e
of
constitutes the corporation
whether employees administering one component of an operation know the specific
activities of employees administering another aspect of the operation.

See also United States v. T.I.M.E.- C.,
Va, 1974). Similarly, courts
Inc. 381 F. Supp. 730 , 738 (W.
Id.

at 856 (emphasis added).

22 Although TransMark'

s customcrs are not allo ed to place the computerized information into
a database to access the information contained on the tape , or use the tape for any other purpose , IDF
41, individuals actually mailing out the solicitations have access to the names on the tape. An affdavit
provided by respondent of an offcial of a third pary mailing company, Acxiom Mailing Services
AMS" ), notes that:
AMS' s customer wi1 occasionally request AMS to access the tape for an individual name
to confinn that a paricular person was sent a mail piece and/or to delete a paricular person
name.
Ortiz Aff. paragraph 15. In order to take names off of a list or to check to see if the name is on a list, one
must necessarily look at the names on the list , and therefore, be aware of the names. Although, at ora!
argument , respondent s at(omcy questioned whether this piece of evidence shows that the third pary
mailers in fact have accessed the lists in the past . OA Tr. at 68, we flnd his con'tention to be belied by
Mr. Ortiz s assertion that he did
infra,
Mr. Ortiz s own statement of the facts. Moreover, as discussed
nol have knowledge of the criteria used in picking the names on particular lists does not raise a malerial
factual dispute as to whether Trans Union has communicated the critical two pieces of infonnation to
its customers or their agents: the criteria which are used to pick the names and the names themselves.
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have found that a principal cannot apportion various pieces of information between itself and its agent and claim that it was not awa of
all of the information.
See, e. g., Flying Diamond Corp. v. Pennaluna
& Co. 586 F. 2d 707 712 (9th Cir. 1978) (rejecting the claim that a
principal can " attempt to bootstrap to itself the agent's ignorance of
the facts.

These agency law principles have usually been applied to
situations involving the principal' s liability for acts of the agent or
the imputation of knowledge acquired by the agent. They thus have
even greater force when applied to the question at hand. Here the

issue is not a matter of apportioning liabiJjty or determning whether
a principal has notice or knowledge imputed to it. 23 Rather , the
question is whether corporate entities can parcel out discrete pieces
of information among employees and agents such that the sender of
the information may assert that the information the corporate entities
requested was actually never " communicated" to the corporate
entities.
We do not believe that respondent has raised a
material factual
dispute as to whether respondent communicates covered information
within the meaning of the statute. It does not matter whether there
are factual questions as to whether the employees and agents mailing
out the target marketing information to consumers know the criteria
by which those consumers were picked. The undisputed evidence is
that (I) customers know the criteria by which the names are placed

on the target marketing lists they request and (2) the customers
employees and agents mailing out promotional material to consumers
on those lists have access to the names on the lists and are thus aware
of the names. Consequently, respondent has failed to raise a material

factual dispute as to whether Trans Union has communicated the
critical two pieces of information: the criteria which were used to
, pick the names , and the names themselves.

See Fabulous Fur Corp.

v. United Parcel Serv. 664 F. Supp. 694 , 697 (E.D.
Y. 1987)
(granting summar judgment and rejecting conclusory claims unsupported by affidavits asserting that there was a question whether a
company was an agent of defendant or plaintiff);
see also National

23 We do not read the statute to require a showing of knowledge to prove that "
occurred.

communication
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Petrochemical Co. of Iran 930 F.2d at 244 (affirming summary
judgment on agency issue)'4
Respondent also advances two arguments , each of which questions whether the conclusion here is consistent with the FCRA
Commentar. As we have noted above , the FCRA Commentary does
not carry the force of law. While we nonetheless consider respondent s arguments , we do not find any ofrespondent s attempted analogies persuasive. Trans Union first argues that its coding of tapes is
similar to the FCRA Commentary position that pennts dissemination

of coded credit guides , which are listings furnished by credit bureaus

to credit grantors that rate how well consumers pay their bills. 16
CFR 600 app. at 360See also Howard Enters. 93 FTC
909 (1979). The FCRA Commentary permits the dissemination of
such credit guides only so long as they are coded , whether by social
61 (1994).

security number , driver s license number or bank account number. 16
CFR 600 app. at 360- 61 (1994). Because of this coding, the credit
grantor cannot identify the particular consumer.until that consumer
aftrmatively provides her or his social security number , driver

license number or bank account number. In this way, there is no
effective tying of an individual's credit history to her or his name
and thus no imparting of covered information , until the consumer
enters into a transaction

, at which point the credit grantor has a

permissible purpose under Section 604(3).

In sharp contrast ,

See infra

Section IV.

Trans Union has no similar restrictions on the

dissemination of its lists to ensure anonymity. The customer knows
the criteria by which names are placed on lists it purchases and the
24 Furthermore, even if there were no such evidence oJ the customers

' access to names on the
target marketing lists, the customers are able to learn the names of individuals responding Lo target

mailings. It is undisputed that , when a promotional mailing goes out , a source code is placed on the
mailing by which a customer can discover which list the consumer s name came from. Ortiz Aft
paragraph 13; Frank Aff. paragraph 22. Ortiz states that " ltJhe source code enables AMS' customer to
track the number of consumers who respond to a particular mailing from a particular target lis!. " Ortiz
Aff. paragraph 13;
ee a/so FrankAff. paragraph 22. TransMark' s customers use the computer tapes
to mail offers to consumers to enter into credit , insurance or business transactions. IDF 45. Thus . the
source code enables the customer eventually to connect an individual consumer s name to the criteria
by which that name was first picked. Trans Union responds , however. that, at that poirH. the customer
then has a " permissible purpose " under the FCRA to know of this information because the consumer
ha.

initiated the transaction. See infra Section IV. B.

However , there is no evidence that consumers are

asked this source code only when thcy are actually ready to purchase a product or service. Indeed
respondent s evidence suggests precisely the opposite: namely that the source code is requested any time
a consumer requests more information about an offer , not just when the consumer actually accepts an
offer. For example , one of TransMark' s customers , Colonial Penn Auto Insurance , mailed consumers
material about " The Experienced Driver Progmm. " The source code was printed on the " Rate
eques!
Form " which the consumer could fil out , the customer stressed , for a " no- oblj2: !iQ Rate Quote.' : Frank
Aff. Ex. 0 (emphasis added) .
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customer , via its employees or its agents , has access to those names.
Moreover, unlike recipients of coded credit guides or bad checlists
Trans Union s customers do not have a pennssible purpose to obtain
or use target marketing lists , thus making respondent's analogy
misplaced.

See infra

Section IV.

Respondent s second analogy, this time to the FCRA Commentary section on pre screening, is similarly flawed. Prescreening is the
process whereby a consumer reporting agency compiles or edits a list
of consumers who meet specific criteria and provides this list to the
client or a third party on behalf of the client for the purpose of mak-

ing a firm offer of credit. The FCRA Commentary has taken the
position that a prescreening list constitutes a series of consumer
reports , because the list conveys the information that each consumer

named meets certain criteria for creditworthiness. However ,

the

FCRA Commentary provides that , if the client agrees in advance that
each consumer whose name is on the list will receive a firm offer of
credit , there is a permissible purpose for clients to receive this information , since , under Section 604(3)(A), a consumer reporting agency
may issue a consumer report " to a person which it has reason to
believe. . . intends to use the information in connection with a credit
transaction involving the consumer on whom the information is to be
furnished and involving the extension of credit to , or review or collection of an account of, the consumer. . . . " 16 CFR 600 app. at 370
(Comment 6). Respondent seizes upon the fact that the FCRA
Commentary permits this prescreening process to include:
demographic or other analysis of the consumers on the list

(e.

use of census tract

data reflecting real estate values) by the consumer reporting agency Or by a third

party employed for that purpose (by either the agency or its client) before the list
is provided to the consumer reporting agency s client. In such situations , the
client s creditworthiness criteria may be provided only to the consumer reporting
agency and not 10 the third party performing the demographic analysis.

Respondent interprets this quotation to suggest that the Commission endorses the view that there is no " communication " so long as

Jd.

the agent does not know the criteria. The Commentary, however
flatly rejects the notion that prescreened lists are not consumer reports if they are furnished solely to third party mailers. FCRA Commentary,

Fed. Reg. at 18 807.
S5
In sum , we hold that Trans Union s target marketing lists contain

information bearing on one of the seven enumerated characteristics,

. .
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that the lists were created with tradeline information that was
originally collected in whole or in part by respondemith the
expectation that it would be used by credit grantors for the purpose
of serving as a factor in establishing the consumer s eligibility for
one of the transactions set forth in the FCRA , and that this
infonnation is communicated to Trans Union s customers. We thus
hold that Trans Union s target marketing lists are " consumer reports
within the statutory definition.

B. The FCRA' s Permissible Purpose Requirement
The FCRA pennits a consumer reporting agency to provide consumer reports , but only so long as the report is in connection with a
permissible purpose. Consequently, TransMark' s target marketing
lists can be communicated jfTransMark' s customers have a " permis-

sible purpose " for obtaining these reports at the time of the commu-

nication. The AU concluded that both legislative history and
previous Commission interpretations and statements establish that
target marketing is not a permissible purpose under the FCRA. ID at
13- 16. The All recognized that Section 604(3)(E) permits release of
a consumer report by a consumer reporting agency to a
person which it has rcason to believe.

otherwise has a legitimate business need

for the information in connection with a business transaction involving the

consumer.

The AU held , however , that this provision requires that the consumer initiate the business transaction in question and thus that Trans
Union s customers did not have a permissible purpose at the time
they obtained the target marketing lists. ID at 16.

ld.

We agree with the AU' s result; but take a different route. We
first examine the relevant statutory language in question and then turn
to federal court case law interpreting that language in order to determine whether Trans Union s customers have a permissible purpose
to receive the target marketing lists.

See supra

pp. 8-

10.

Respondent relies on Section 604(3 )(E) for the proposjtion that
its customers have a permissible purpose here. Respondent points to
the " in connection with" language as evincing Congressional intent
that this provision was designed to set a very broad standard for when

g.,

TRANS UNION CORPORATION
821

871

Opinion

a consumer report may be permissibly requested. TUAB at 38.
Respondent asserts:
Althougb targel marketing is not specifically identified in Section 604 as a pennssible purpose , the transactions offered as a result
of target
marketing,
consumer
credit and insurance and the sale of consumer goods and services , are all specific-

ally identified.

TUAB at 38.
Respondent's reading of the statute , however , would render much
of the rest of the statute superfuous. Section 604 carefully lists the
permissible purposes " under which a consumer reporting agency

may furnish a consumer report -- stating that reports may be furnished "under the following circumstances and
added) -- and then provides certain limited circumstances.

pp. 10- 11.

no other " (emphasis

See supra

Under respondent's reading of the breadth of (E), there

would have been no need to delineate subparagraphs (A) through (D)

make an offer to a consumer
about a good or service or wished to transact business of any kind
that person could obtain covered information about that consumer.
There would have been no need for Congress to specify credit transactions and the underwriting of insurance. For example , there would
have been no need for the careful construction of subparagraph (C)'
language relating to insurance -- in particular , the limitation to the
underwriting " of insurance. So long as the requester sought the report " in connection with" a possible business transaction with that
consumer , the requester would have a permissible purpose under respondent s reading.
Respondent s reading of the statute violates the long established
principle of statutory construction that a reviewing tribunal should
not interpret a statutory provision so as- to render superfluous other
provisions.
Negonsott v. Samuels 113 S. Ct. 1119 , 1123 (1993);
of (3): any time a person wished to

Pennsylvania Public Welfare Dept. v. Davenport 495 U. S. 552 , 562

(1990) (expressing " deep reluctance " to interpret statutory provisions
so as to render superfluous other provisions in the same enactment
(citation omitted);
Bonner Mall Partnership v. U.S. BanCorp Mortgage Co. 2 F.3d 899 , 908 (9th Cir. 1993); 2A
Sutherland Statutory
Construction
Section 46. 06 (" It is an elementary rule of construction
that effect must be given , if possible , to every word , clause and
sentence of a statute. ) (quoting
State v. Bartley,
58 N. W. 172 (Neb.
1894)).

'''
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Such a broad interpretation would also violate one of the Congressional findings underlying the perceived need for the--FRA:
There is a need to insure that consumer reporting agencies exercise their grave reresoect for the consumer s fight
spqnsibiltieswith fairness , impartiality, and a
privacy

Section 602(a)(4) (emphasis added). Un er respondent s interpreta-

tion, any person seeking to sell a product or offer a service could
obtain consumer reports about individual consumers , resulting in a
significant invasion of privacy. We have no hesitation in finding that

such an interpretation flies in the face of Congressional intent as
expressed in the FCRA legislation in its totality.

United States Nat

Bank of Oregon v. Independent Ins. Agents of Am. , Inc. 113 S. Ct.
2713 2782 (1993) (" Over and over we have stressed that ' (iJn ex-

pounding a statute, we must not be guided by a single sentence or
member of a sentence , but look to the provisions of the whole law
United States v. Heirs of Boisand to its object and policy ) (quoting
dore 49 U. S. (8 How. ) 113 , 122 (1849)); The Coca- Cola Co. , Dkt.
No. 9207 , slip op. at 9- 10 n. 18 (June 13 , 1994).
At oral argument, respondent s counsel was asked if respondent

had a limiting principle for Section 604(3)(E) to which counsel
replied:
I would limit the availability of information .. ' (tal the kind of information needed

for the business transaction which in this case would be the name and address
which we provided. That s what I'd give them. And I would restrict the ability to
get any more information than that for a business transaction.

OA Tr. at 26- 27. But , as we have found , respondent s target marketing lists divulge much more than merely the names and addresses of
consumers. Those lists are compiled so that they impart covered
infonnation about individual consumers. Moreover even if only this
limited infonnation were given , that does not bring this under Section

s principle is not a limitation on the
purposes for which the information can be used; it is a limit on the
type of information communicated. Such a limiting principle then is
truly no limiting principle at all.
Courts have recognized the potential for a broad reading of sub604(3)(E) because respondent

paragraph (E) to nullify the rest of the statute. In

Cochran v. Metro-
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politan Life Ins. Co.

472 F. Supp. 827 , 830- 31 (N. D. Ga. 1979), the

court noted:

If such a catch-all reading of (subparagraph (E)) is derived , the specifics of the
precedi g sections and subsections are rendered meaningless. There is no reason
to enumerate covered reports if ultimately all reports are included. An allowance
of any other imaginable reports involving consumers would logically conflict with
the precision and specifics of Seclion 1681a (Section 603(d)J,

Accord Hovater v. Equifax, Inc. 823 F.2d 413 419 (11th Cir. 1987)
In sum , Section 1681b(3)(E) (Section 604(3)(E)) has not been given
an expansive interpretation.

Consequently, we reject respondent s unlimited reading of subparagraph (E) as fundamentally at odds with the language , structure
and intent behind the statute. The question remains , however , as to

precisely what situations Congress intended subparagraph (E) to
cover. A few courts have opined on the proper interpretation. Judge
Sloviter
F.2d

Houghton v. New Jersey Mfrs. Ins, Co. , 795
1144 , 1150- 51 (3d Cir. 1986), sought to address concerns about
s concurrence in

the scope of subparagraph (E). The majority opinion in Houghton
had interpreted subparagraph (E) to cover only those business transactions " that relate to one of the other specifically enumerated transactions in Sections 168la(d) (Section 603(d)) and b(3) (Section

604(3)), i. credit , insurance eligibility, employment or licensing.
Id.
at 1151. Judge Sloviter was concerned that this construction of
subparagraph (E) could render that provision " superfluous. Id. She

suggested that subsection (E) encompasses " the types of business
transactions
similar to those set forth in subsections (A) through (D),
but is not strictly limited to them.

Id.

at 1152 (emphasis in original).

25 In response, Trans Union notes that

, in Ippolito v. WNS, fIlC. 864 F. 2d 440 , 451- 52 n, l ! (7th
Cir. 1988), the Seventh Circuit stated that a court should read Section 604 in a broader fashion when
detennining whether a pennissible purpose existS'han when it detcrmines whether a report fits within
the statutory definition of " consumer report:' But to say that subparagraph (E) should be read in a
broader fashion in the permissible purpose context than when defining a consumer report does not mean
that it should be read in a virtually unlimited fashion. Indeed , Ippolito recognized the potential that an
unlimited reading of subparagraph (E) could wipe out the rest of the statute. Ippolito involved the
question whether a report requested to evaluate prospective business franchisees fell within the definition of " consumer report. " The court noted that , although Section 603(d) limited the definition to reports
used for consumer , as opposed to business, purposes , and the legislative history was in accord , a literal
reading of subparagraph (E) could support a finding that a report requested to evaluate prospective
business franchisees constituted a " consumer report. " Such a literal reading, the Seventh Circuit
recognized , was in direct conflict with the rest of the statutory language:
jf (subparagraph (E)' sJ " business transaction " language is incorporated without qualification
into the definition of " consumer report " most of the other provisions of Section! 68Ia(d)
(Section 603(d)) and 168Ib(3) (Section 604(3)J would be rendered a nullity.
/d.

at 451. The court then quoted with approval the above excerpt from Cochran.
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ejusdem generis

She found that this interpretation fits within the

doctrine of statutory construction that:
when general words follow an enumeration of specific tenns the general words are
constred to embrace only objects similar in nature to those objects enumerated by
the preceding specific words.
Id.

at 1152 (quoting 795 F.2d at 1150);

see also

2A Sutherland Statu-

tory Construction Section 47. 17, at 166- 17 (discussing the use of the
ejusdem generis

doctrine and citing supporting case law). Another

court decision Boothe v. TRW 557 F. Supp. 66 , 70 (S.

Y. 1982),

held that subparagraph (E):
refers only to those transactions in which there is a ' consumer relationship ' between

the requesting pary and the subject of the report or in which the subject was seeking some benefit mentioned in the Act (credit , insurance , employment , licensing)
from the requesting party.

Y. Aug.
1981). In that case , the court held that investigating the plaintiff
for suspected counterfeiting activities was an impermissible purpose
because there was no consumer relationship between the private investigative agency and plaintiff. Once there is an ongoing relationship between the consumer and the requester or where the consumer
initiates a transaction with the requester, and the relationship or
transaction is of a type that necessitates use of a consumer report , the
requester has a " business need" -- and hence a permissible purpose
(quoting

Boothe v. TRW 80 Civ. 5073, slip op. at 4 (S.

under subparagraph (E) -- in obtaining covered information. For
Howard Enters. , Inc. 93 FTC 909 , 937- 38 (1979), the
example
Commission found that coded credit guides were proper under the
, in

FCRA because covered information could only be tied to an individual consumer when that consumer imtiated a transaction and provided the unique identifier , such as a social security number , driver
license number or bank account number. Covered information was
only imparted at the point when the retailer had a true " business
need" - - that is, when the consumer had initiated a transaction and
Id.
at 937- 38.
thus sought to establish a relationship with the retailer.
We believe that , at least in the context here of companies desiring
to sell goods or services or offer credit or insurance to consumers
requiring that the consumer have sought to initiate the transaction
and thus have sought the benefits of a relationship with the requester
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before a permissible purpose can be found , best comports with subparagraph (E)' s language and the case law interpreting it. '6

ff the

context of the facts of this case , the more permissive standard advocated by Trans Union would completely nullify other portions of the
statute and undermine the intent behind the statute.
Respondent argues that our interpretation of subparagraph (E) is
incorrect because courts do not require that the business transaction
be contemporaneous with the communication. of information covered
by the FCRA. TUAB at 47. But the cases respondent cites all involve ongoing relationships of some type.
Respondent briefly suggests that , because some of its customers
are offering insurance or credit , some of its customers have a penns-

sible purpose under subparagraphs (A) and (C) as well as under
subparagraph (E). TUAB at 37. Respondent , however , has not
suggested that all its customers have a permissible purpose under
another subparagraph , so this issue is not even presented here. Moreover , the prescreening portion of this litigation , which directly con26 Respondent cites to

dicta
in one unreported court decision for the proposition that a consumer
does not need to have initiated a relationship in order for a requester to have a permissible purpose. In
Anderson
v. Ni.ran , Inc., No. 9 1- 1162 , 1991 U. S. Dist. LEXIS 14550 (E.D. La. Oct. 8 , 1991), the
consumer, on two separate occasions , had visited defendant s dealership, test drove a car , and engaged

dealership personnel in discussions concerning possible leasing or purcha. ing of a vehicle. The

discussions concerned plaintiffs income , the down payment he could make on a vehicle and the cost
of insuring the car. A Nissan employee obtained a copy of his consumer report. The court first
concluded that Nissan could not be held liable under the FCRA because Nissan was not a consumer
reporting agency. " Alternatively, " the coun noted that, even if Nissan could be held liable. Nissan had
a permissible purpose under subparagraph (A) " if plaintiffs dealings with Nissan are characterized as
negotiations. Id. at 4. The court then opined that:
Even if no ' negotiations ' were being conducted , Nissan had an ' otherwise. . . legitimate

business need for the information in connection with a business transaction involving the
consumer. i.e. determining whether plaintiff was actually a potentia! credit customer before
having its sales and leasing staff expend further time and efrort.
Id. at 4- 5. While we need not address the result or reasoning in tllat case , we note that the level of
consumer involvement with the requester in Anderson appears to have been qualitatively different from
the situation at hand here - - namely, consumers who have not indicated in any way, shape or form any
interest in the products or services offered by Trans Union s customers. A mere inquiry or the desire
to determne whether someone is a potential customer does not constitute a permissible purpose under
subsection (E).
27 For example

, in Zeller
v. Samia 758 F. Supp. 775 , 781 (D. Mass. 1991), the plaintiff signed
a note to defendant in 1976 for joint purchase of a condominium. In 1986 , the defendant instituted a
probate proceeding for a parition and an accounting in connection with the condominium. In 1987, the
defendant discovered that the original note signed by plaintiff remained unpaid and subsequently

reported a charge-off to Credit Data of New England on plaintiffs credit report. In August and
September 1987, defendant made two inquiries to Credit Data regarding plaintiff and received plaintiffs
entire credit history. The court held that defendant obtained the credit report for a permissible purpse:

in connection with' a business arangement involving the plaintiff. It isundisputed that

Id.

defendant s inquiry and use of the plaintiffs credit information was limited to the transaction
involving the Hull property that was the subject of the probate proceeding.
at 782. Thus . the court recognized that the requester and the subject of the credit report were in an

ongoing relationship.
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cerns subparagraph (A), has already been settled.

See supra

1." Although some courts have recognized

p. I n.

that subpara--apl)s (A)

through (D) have .some flexibility in their interpretation 29 no court
has ever held that subparagraphs (A) or (C) could permit a company
to' obtain covered information in order to send out advertisements for
credit or insurance offers.
In sum , we hold that a proper reading of the FCRA demonstrates
that Trans Union s customers do not have a permissible purpose in
receiving consumer reports in the form of target marketing lists. It is
undisputed that TransMark' s customers use the computer tapes to
mail offers to consumers to enter into credit , insurance or other business transactions. IDF 45. TransMark also leases its tapes to customers who promote their product or service through telemarketing. IDP
46. It is also undisputed that TransMark does not require that its
customers only use the lists to make a firm offer of credit to all consumers on the lists. IDF 8; Frank Tr. 15. Thus , there is no material
factual dispute that Trans Union s customers lack a permssible purpose for receiving consumer reports in the form of target marketing
lists.
Respondent urges , however , that the legislative history suggests

that Congress intended to permt use of covered information for target marketing purposes. As we have noted above , however , recourse
to legislative history is usually proper only to resolve ambiguities in
the plain language of the statute or if the plain meaning conflicts

directly with the language of the statute as a whole. Given the express language of the statute concerning limitations on permissible
purposes and the language of the statute as a whole in protecting the
28 Respondent claims also that the FCRA Commentary

s position on prcscreening has interpreted

subparagraph (A) in a broad fashion on the question of prescreening and thus that the FCRA Commentary s position on prescreening conflicts with the result here. TUAB 44- 45. We do not find that
the FCRA Commentary s policy on prescrcening con flicts with the result here. We notc that credit
reporting agencies ' customers in the context of pre screening have gone beyond a mere solicitation and
have made a finn offer demonstrating a present intention to enter into a credit agreement with each consumer. Thus , following the language of subparagraph (A), a firm offer of credit is sufficient to demonstrate that the consumer reporting agency has " reason to believe " that the customer " intends to use the
information in connection with a credit transaction. " Section 604(3)(A); FCRA Commentary, 55 Fed.
Reg. at 18, 815.

The credit prescreening situation is thus significantly different from the mere hypothetical possibility of some future purchase of a good or service.
29
(holding,

See . e. . Allen v. Kirkland Ellis 1992 U; S. Dist. LEXIS 12383 (N. D. Ill. Aug. 14 , 1992)
inter alia that !aw firm had permissible purpose under (A) in obtaining credit report of individ-

ual who was sole controller of alter ego corporation for litigation over business debt); but

ee Mane v.

Dranow 945 F.2d 306 , 308 (9th Cir. 1991) (per curiam) (rejecting argument that subparagraph (A)
could he interpreted to permit employer to obtain credit report of former employee for purpose of
determining whether employee would be able to satisfy judgment in employer s unfair competition
litigation against employee).
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privacy of consumers ' credit and other personal information , we see
no need to delve into the legislative history on this question.

lflaf

v. United States 114 S. Ct. 655 , 662 (1994);
see also Barnhil v.
Johnson 112 S. Ct. 1386 (1992);
Toibb v. Radloff
111 S. Ct. 2197
2200 (1991). Nevertheless , although the legislative history on this
particular question is sparse and not entirely clear , we believe that the
legislative history supports our interpretation of the statute here.
When Senator Proxmire , the primary sponsor of the legislation
that became the FCRA , introduced the 1969 version of the bill , he
stated an intent to exclude access to covered information by " market
research firms or ... other businesses who are simply on fishing
expeditions. " 115 Congo Rec. 2415 (1969). Senator Proxmire
statement signals an intent to exclude access to covered infonnation
by target marketers. As the primary sponsor of the legislation that

became the FCRA , Senator Proxmire s statement is of relevance in
determining the intent behind the legisiation
Respondent argues that Congress rejected Senator Proxmire
position by rejecting the corresponding House bill that excluded from
what it called " legitimate economic need" the use of consumer
reports for " market research or marketing purposes. " Section 34(c),
R. 16340, 91st Cong. , 2d Sess. (1970). As complaint counsel
notes , the House version was never considered by the Congress at all
because the Senate version was adopted by the Senate- House Conference Committee before the House had even considered its own
FCRA legislation. Thus, Congress did not reject the House s explicit
ban on target marketing.
Respondent , however , has unearthed one of a series of Senate
Committee on Banking s draft versions of the FCRA that is similar
to the House version in this respect. Because that draft' s language

restricting the scope of " business need" was not included in the final
Senate version , respondent argues that the position of Senator Proxmire and the House version on this issue was in fact rejected by the
Congress. TUAB at 40- 41.
Respondent s argument requires too many leaps of faith. First,
there simply is no documented evidence that the Senate Committee
even considered this draft , let alone rejected the draft' s provision on

target marketing. Second , changes to the version of the bil intro30 See Holtz.man v. Schlesinger

Statutory Construction Section 48.

414 U. S.

1304 , 1312 n. t3 (1973). See generally

2A Sutherlan

15 (discussing the use of statements by the primary sponsor of

legislation in determining legislative intent).

,-

y.
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duced by Senator Proxmire show that the provision addressing
permissible purposes was clarified and more clearly defi ,

fither

than expanded. Compare Section 164(f)(1), S. 823 , 91st Cong. , 1st
Sess. (1969) with Section 604 , S. Rep. No. 517 , 91st Cong. , 1st Sess.
(1969) (S. 823 as reported out of Committee on Nov. 5 1969). 31 Nor

is there any evidence which suggests that Congress sought to broaden
the original scope of the permissible purposes portion of the Senate
bill. As noted above , respondent s interpretation of subparagraph (E)
would eviscerate the expressed intent to protect the confidentiality of
consumer files from " fishing expeditions.
Finally, respondent notes recent Congressional proposals to
amend the FCRA to allow use of consumer reports for target marketing purposes. Respondent asserts that such attempts by Congress fol-

lowing enactment of the FCRA demonstrate that Congress did not
intend to prohibit use of consumer reports for target marketing purposes. TUAB at 42- 44. On the other hand , complaint counsel
responds that , if respondent were correct that Jhe original FCRA
penntted use of consumer reports for target marketing purposes , then

there would be no need to amend the Act to allow something already
provided by the Act. Rather than accept either inference , we prefer
to look solely to the FCRA as passed by Congress.

See Pension

LTV Corp. 496 U. S. 633 , 650 (1990) (" Congressional inaction lacks ' persuasive significance ' because ' several

Benefit Guar. Corp.

v.

equally tenable inferences may be drawn from inaction,'''
In conclusion , we hold that a proper reading of the FCRA demonstrates that Trans Union s customers do not have a permissible pur3! Senator Proxmire

s 1969 version , S. 823 , quite broadly allowed release:
to persons with a legitimate business need for the information and who intend to use the
infonnation in connection with a prospective consumer credit or other transaction with the

individual on whom the individual is furnished. -;..
Section 164(f)( I). S. 823, 91st Cong. . 1st Sess. see also 115 Congo Rec. at 2415. The potential breadth
of this language was commented upon in hearings on S. 823. Fair Credit Reporting: Hearings on S, 823
Before the Subcomm, on Financial Institutions of the Senate Comm. on Banking and CUITcncy, 91 st

Cong. , 1st Sess. (1969) (hereinafter Hearings on S. 8231J.
See . e. Hearings on S. 823 , at 128
(Statement of Dr. Harr C. Jordan , Credit Data Corp. ), and 226 (Statement of Sarah Newman, National
Consumers League).
In response , the committee redrafted the provision and clearly enumerated the
purposes covered.
See generally Bernard at 1364 n. 207.
32

Respondent a so argues that consumer reportIng agencIes engage m t e target mar etmg

business at the time of passage of the FCRA and that Congress ' silence on the issue demonstrates that

it wished them to continue. TUAB at 42. Respondent , however , provides no evidence that such
agencies were engaged in the target marketing business. And , even if they were there is no requirement

that Congress must specifically pass on each perceived abuse in passing general legislation on an
industr. This position is paricularly duhious ,

given that the legislative history is replete with references
See

by legislators to a wide varety of perceived abuses on the part of the credit reporting indllst
generally Hearings on S. 823.
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pose in receiving consumer reports in the form of target marketing
lists. We also find that the legislative history, although spar , su
ports our interpretation of the statute here.
V. DOES THE ORDER ABRIDGE RESPONDENT'S FREEDOM OF SPEECH?

Trans Union contends that the order violates its First Amendment
rights by prohibiting it from distributing or seiling consumer reports
in the form of target marketing lists to its customers. In its argument

respondent has specifically denied that it is challenging the constitutionality of the FCRA on its face. Rather , respondent challenges the
FCRA as it is applied in the order. TURB at 16.

A. Establishing the Proper First Amendment Test
Under the Supreme Court s First Amendment test for a restriction
on commercial speech ,

the speech at issue must concern lawful ac-

tivity and not be misleading, while the restriction must directly
advance a substantial governmental interest and not be more extenCentral Hudson Gas &

sive than necessary to serve that interest.

Elec. Corp. v. Public Servo Comm n of N.Y. 447 U. S. 557 , 566
(1980). By contrast , a restriction on fully protected speech which is
not content neutral is constitutional only if it advances a compelling
state interest and is the least restrictive way of advancing the asserted
interest.

Boos v. Barry,

485 U. S. 312 ,

321 (1988).

Both sides have briefed the First Amendment issue here as if this
matter concerned a restraint on commercial speech. 33 But , as respondent noted in a footnote see TUAB at 50 , n. , the Supreme Court
has defined commercial speech as communication that " Propose(s)
a commercial transaction. Board of Tru-stees of State Univ. of N.
v. Fox 492 U. S. 469, 473- 74 (1989). Target marketing lists comprise
names and addresses of consumers. Although the lists are sold , so

are many types of fully protected speech such as books or newspapers. The mere fact that speech is sold for profit
is the subject
of a commercial transaction , does not mean that it necessarily proposes a commercial transaction.
See Ginzburg V. United States , 383
S. 463 , 474 (1966) .
33 We reject

complaint counsel's suggestion ,

should be accorded no constitutional protection.

S. 749. 760 (1985),

Dun

CCAB at 43-

, that the speech involved here

Brads/reet v. Greenmoss Builders, Inc. 472
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The Supreme Court , however , has commented on the proper constitutional standard of protection for credit reporting i nformation
Dun &
although the case concerned a defamation lawsuit. In
Bradstreet v. Greenmoss Builders , Inc., 472 U. S. 749 (1985), the
Court stressed that the test for whether speech such as a credit report

was subject to less than full constitutional protection depended on
whether the report s ''' content , form , and context ' indicate that it
concerns a public matter. Id. at 762 n. 8. The Court found that the
report in that case -- which provided false information to five custom-

ers of the credit reporting agency that the subject of the report had
fied a petition for voluntary bankrptcy -- was speech " solely in the
individual interest of the speaker and its specific business audience.
/d.
at 762. Although the Court expressly rejected the notion that such
speech should be viewed as commercial speech id. at 762 n. , the
Court seemed to equate the level of protection for credit reports of
purely private interest with the level of protection for commercial
at 793 (Brennan , J. , dissenting).
speech.
See id.
Although Greenmoss Builders was decided in a different context
the Court's plurality opinion provides some important guideposts for
determining the First Amendment standard most applicable here.
While the Court did not call the speech there " commercial speech,"
the opinion demonstrates some unwillingness to accord credit reporting speech involving purely private interests the full panoply of
protections for core speech. The Court seems to be according such
Accord
speech a level of protection akin to commercial speech.
Hanlon Reports , Inc., 528 F.2d 829 , 832- 33 (8th Cir.
Milstone v.
1976) (viewing credit reports as commercial speech and upholding
see also Sunward Corp. v. Dun &
the constitutionality of the FCRA);
Bradstreet, Inc., 811 F. 2d 511, 533- 34 & n. 25 (10th Cir. 1987)
(collecting cases finding that credit- reports are not fully protected
speech). Nevertheless , given some uncertainty about the proper standard to use here , we will examine the constitutionality of the order
under both (I) the standard for commercial speech and (2) the standard applicable to fully protected speech. Under either standard , as
shown below , we believe that the order passes muster under the First
Amendment.

,"
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B. Analyzing the Speech as Commercial Speech

The Supreme Court , in

Central Hudson Gas

Public Servo Comm ' n of N.Y. 447 U.S. 557

Elec. Corp. v.

566 (1980), set out a

four- prong test for determining whether restrictions on commercial
speech are constitutional under the First Amendment:
At the outset , we must detenninc whether the expression is protected by the First
Amendment. For commercial speech to come within the provision , it at least must
concern lawful activity and not be misleading. Next , we ask whether the asserted
governmental interest is substantial. If both inquiries yield positive answers , we
must detennine whether the regulation directly advances the governmental interest
asserted , and whether it is not more extensive than necessary to serve that interest.

See also Posadas de Puerto Rico Assoc. V. Tourism Co. 478 U.
328 340 (1986). In this inquiry, the burden is on the government to
show by more than " mere speculation or conjecture " that the " harms
it recites are real and that its restriction wil in fact alleviate them to
a material degree. Edenfield v. Fane 113 S. Ct. 1792 , 1800 (1993);
see also Ibanez v. Florida Dept of Business
Professional
Regulation , Bd. of Accountancy,
114 S. Ct. 2084 (1994). It is
undisputed that respondent s target marketing lists do not concern unlawful activity and are not misleading. The main points of contention
are over the last three prongs: (I) whether the asserted government
interest is substantial; (2) whether the regulation directly advances
the asserted government interest; and (3) whether the regulation is
more extensive than necessary to serve that interest. We wil turn
now to consider each of these prongs.

1. Whether the governmental interest asSerted is substantial
The government s asserted interest here is , as found by Congress
in passing the FCRA respect for the consumer s right to privacy.
Section 602(a)(4). In particular, the substantial governmental interest
furthered by the order is the privacy interest consumers have in preventing communication of covered information , without a permissible purpose , by consumer reporting agencies.
St. Paul Guardian
Ins. Co. v. Johnson 884 F.2d 881 , 884 (5th Cir. 1989) (" One of the
central purposes of the FCRA was to restrict the purposes for which
consumer reports may be used , for the simple reason that such reports
may contain sensitive information about consumers that can easily be

);

);
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misused. Zamora v. Valley Fed. Sav.
Loan Ass
1368 , 1370 (10th Cir. 1987) (FCRA intended to pro

t 18 F,

811 F.2d
right to

Heath v. Credit Bureau of Sheridan. Inc. 618 F. 2d

privacy);

693

696 , (10th Cir. 1980) (FCRA designed to restrict intrusions into consumers ' private affairs). We find this interest to be substantial.
See
Whalen v. Roe 429 U. S. 589, 599- 600 (1977);
Barry v. City of New

cert. denied 464 U. S. 1017
(1983) (" (PJublic disclosure of financial information may be perYork 712 F.2d 1554 , 1559 (2d Cir.),

sonally embarassing and highly intrusive.

Congress in passing the FCRA left a legislative history replete
with instances of perceived violations of consumers ' privacy by consumer reporting agencies , leaving no question that the harms here are
very real.35 Given this record , we believe the government interest asserted here is not just a speculative , conclusory or hypothetical one
but a very real one.
Respondent argues , however , that Congress ' concern for consumers ' right to privacy in passing the FCRA does not assist in understanding " whether Congress considered target marketing to be an invasion of privacy and , if so , why. " TUAB at 54. It is not necessary
to establish that Congress considered respondent s actual practices to
violate a substantial governmental interest. Complaint counsel has
alleged , and we have found , that respondent s practices violate the
FCRA because they permit the communication of covered information without a pennssible purpose.
See
Section IV. Thus , the proper
inquiry here is whether the particular interests underlying the statute
that have been raised by respondent s law violations -- specifically,
the privacy interest consumers have in preventing access to consumer
reports for an impermissible purpose -- are substantial. The legisla-

tive history of the FCRA shows that this interest is indeed weighty.
34 In

cases involving the direct solicitation of consumers, courts have generally recognized that
protecting consumers ' right to privacy is a substantial government interest. See Edenfield v. Fane, 113
S. Ct. at 1799 (" Likewise. the protection of potential clients ' privacy is a substantial state interest.
Rowan v. United States Post Offce pep 397 U. S. 728. 736- 37 (1970) (" (IJt seems to us that a mailer
right to communicate must stop at the mailbox of an unreceptive addressee.
35 S. Rep. No. 517. 91st Cong.
, 1st Sess. 4 (1969) (" A fourth problem is that the informati"on in
a person s credit file is not always kept strictly confidentia1." see generally Bernard at 1324 n. , 1326

n.4l ,

1334 n. 80

(citing various portions of legislative history concerning breaches of consumers

I 15 Congo Rec. 33,412 (1969) (statement of Sen. Williams) ("Hearings held earlier
this year before the Banking and Currency Committee showed that in some cases highly confidential
and personal data had been disseminated as a result of random telephone calls or letters. In these cases
not even a cursory check was made on the individual making the request for the data or its ultimate
use.
privacy).

See also
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Respondent also notes that the order does not prohibit it from
its
purchasing credit information separately from sources otherconsumer reporting database and using that information to compile
target marketing lists. Respondent then seeks to argue that this
undennnes the asserted governmental interest in protecting the privacy of consumers ' covered information. TUAB at 54- , 57. In enacting the FCRA , Congress recognized that the databases of credit
bureaus contain a tremendous amount of highly personal creditrelated and other personal information , and thus it was necessary to

t!

36 That Congress

regulate the industry that controls that information.
did not regulate entities other than credit bureaus does not indicate
that the government's interest in regulating credit bureaus was in any
way insubstantial. Again , respondent s quarel is more properly with

the statute itself than with the order.
Finally, respondent urges that the Supreme Court has rejected the
notion that protecting consumers ' privacy from target marketing
mailings is a substantial governmental interest. TUAB at 55- 56. In
486 U. S. 466 (1988), the Supreme
Shapero v. Kentucky Bar Ass
Court found unconstitutional a ban on lawyers ' solicitations to potential clients. The FCRA and the order , however, do not restrict the
ability of target marketers to solicit consumers. They apply only to
respondent s practice of providing target marketing lists containing
covered information to its customers , who then make solicitations.
36 As explained by Senator Proxmire when the Senate first passed the FCRA:
With the growth of consumer credit , a vast credit reporting industry has developed to supply

credit infonnation . . . . Few individuals realize that these credit files are in existence.
However, such a file can have a serious effect on whether a man gets employment or
insurance. It can have a disastrous effect, as our hearings show it has had a disastrous effect
on some individuals.

(1969). Congresswoman Sullivan , in presenting the Conference Report to
the House for its final consideration , similarly stressed the unique nature of consumer reporting
lIS Congo Rec. 33,408- 09

agencies ' databases:
(This Jegislation) obligates credit reporting bureaus to

infonnation. . and otherwise

protect the confidentiality of such

to operate their businesses in a responsible manner

commensurate with the intimate nature of the personal data on individual consumers which
is the " merchandise " which such agencies sell for a fee.
116 Congo Rec. 36 570 (1970).

37 In any event , as discussed in the next section concerning whether the restriction directly
advances the governmental interest asserted , the Supreme Court has held that under- inclusiveness is not
In Posadas de Puerto Rico Assoc. V. Tmlrism Co. of Puerto
478 U. S. 328 (1986), the Supreme Court upheld a ban on the advertisement of casino gambling,

fatal to a restriction on commercial speech.
Rico,

even though it did not apply to advertising of other forms of gambling. The Court reasoned that this
under- inclusiveness did not indicate that the prohibition did not advance a substantial governmental
interest, since the legis!ature believed that greater risks were involved in casino gambling than other
ld. at 342- 43. Similarly, here , the FCRA recognizes the unique risks
types of nonrestricted gambling.
to privacy that are posed by the communication of covered information , without a permissible purpose,
by consumer reporting agencies.
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The privacy interest here , then , is not simply the right not to receive
mail solicitations , but the right not to have coveredtnrmation
communicated by consumer reporting agencies to target marketers
for the impermissible purpose of assisting them in sending out their

solicitations.

2. Whether the regulation directly advances
the governmental interest asserted
The third prong of the Central Hudson test is whether the regulation directly advances the substantial governmental interest asserted.
While the respondent mounts an " as-applied" challenge see supra
38
questioning not whether the FCRA directly advances the interest , but whether the order does so , TUAB at 52 , we believe that under
either inquiry, this prong of the Central Hudson test is satisfied: we

both the order and the FCRA directly advance the governmental interest asserted here.
The governmental interest here is in protecting consumers ' right
not to have covered information communicated by consumer reportfind that

ing agencies to target marketers for impermissible purposes. The
order directly advances that interest. The undisputed evidence , as de-

scribed above , demonstrates that Trans Union s target marketing lists
contain infonnation bearng on one of the seven enumerated characteristics , that this information was originally collected for one of the
enumerated statutory purposes , that this information is communicated
to Trans Union s customers , and that Trans Union s customers do not
have a pennissible purpose in receiving this information. This order
will then effectively prevent Trans Union from using covered information to distribute or sell target marketing lists
The FCRA also directly advances this governmental interest. As

stated by Congress , one of the main purposes of the FCRA was to
38 An "

as-applied" challenge questions the constitutionality of a statute as it is applied to the
respondent in question and to the facts of the respondent s situation , as opposed to a broad challenge
to the constitutionality of a statute itself which is known as a " facia!" challenge.
39 Respondent argues that the order here is ineffective because it does not prevent target m

ketiog. TUAB at 60- 62. Respondent notes that TransMark' s revenues from the rental of target marketing
lists in ! 992 were only 2 to 3 percent of the aggregate revenues from target marketing of only three of
TransMark' s competitors who are not subject to the FCRA. IOF 47. Again , however , respondent
misconstrues the substantial governmental interest involved here. As noted above, the interest is not in
preventing unwanted solicitation by target marketers in and of itself, it is in protecting consumers ' right
not to have covered inforralion communicated by consumer reporting agencies to target marketers for
the impermissible purpose of assisting them in sending out their solicitations.
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prohibit unwarranted intrusions into individuals ' consumer reports.

pp. 46- 47 & n. 35. Section 604 of the Act dirly
accomplishes this by enumerating specific reasons for which
See supra

consumer reporting agencies can provide covered information.
Subparagraph (E) protects consumers by only allowing companies to
obtain consumer reports where there is an ongoing relationship or the
consumer has initiated the transaction.
See
Section IV. B. Section 607

furthers this objective by requiring that users of consumer reports
certify to the consumer reporting agency the purposes for which they
are seeking the information. These provisions ensure that information
is obtained only for statutory purposes. Moreover , as shown above
pp. 46- 49 & nn. 35see supra
, Congress in passing the FCRA
sought to

correct specifically stated harms caused by the

communication of covered information , without a permissible
purpose , by consumer reporting agencies.
Respondent , however , contends that the fact that th" FCRA
applies only to consumer reporting agencies makes the restrictions ineffective. TUAB at 61. Respondent asserts that other companies will
often be able to obtain the same confidential credit-related and other
personal information about consumers. The FCRA' s distinction
between consumer reporting agencies and other companies is not , as
respondent contends , based on a " bare " assertion; rather , as shown
above , the FCRA limited its reach to consumer reporting agencies in

recognition of the unique risks to privacy that are posed by the
disclosure , without a permssible purpose , of covered information by
those agencies. The distinction enunciated in the FCRA then is a

rational legislative decision to restrict the focus of the statute to
S. at 342- 43 & n. 8;

37.

Posadas de Puerto Rico Assoc. , 478

address the perceived problem.
see supra

3. Whether the regulation is a reasonable fit

to serve the governmental interest

With regard to this last prong, the Court has explained that the
test is not whether the regulation , as applied , represents the absolutely least severe means of achieving the desired end , but rather whether
it has been " narrowly tailored" to serve the government's asserted
purpose.
Fox 492 U. S. at 480- 81. The " reasonable fit " inquiry
focuses on the order.

Edge Broadcasting,

113 S. Ct. at 2704

(suggesting that the proper place to judge the validity of a statute
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application to a particular respondent is whether the specific regula-

tion is more extensive than necessary to serve the gO\1rnent's
interest as expressed in the statute).
We are convinced that the order as applied to respondent repre-

sents a narrow restriction under the First Amendment. The order
permits respondent to communicate target marketing lists created by
using " identifying " information from its consumer reporting database. Furthermore , respondent may suppfement this infonnation with
credit data separately obtained for target marketing purposes. Thus
the order only prohibits respondent from distributing or selling target
marketing lists created by using covered information. This narrowlycrafted application of the FCRA achieves the governmental purpose
in protecting infonnation covered by the FCRA without unduly hampering Trans Union s ability otherwise to sell target marketing lists.
Respondent, however , argues that the credit-related and other
personal information that Trans Union can obtain under this order
wil , in many instances , be the same as the covered information it
already possesses , the only distinguishing characteristic being the
price of the infonnation. TUAB at 64. Respondent thus contends
that the order is not a reasonable fit with the asserted governmental
interest. Again , however , the order properly draws the line estab-

, in recognition of the uniqueness of covered
information in the possession of consumer reporting agencies as
lished in the statute

expressed in the FCRA.41

40 The Commission

s consent settlement with Trans Union on the issue of prescreening also
permits Trans Union to sell prescreening lists to customers so long as they promise to make a firm offer
of credit to each consumer on the list. Respondent argues , in a similar fashion as above, that the consent
order s provisions permitting it to sell prcscrccncd lists so long as a firm offer of credit is made also
show that the order is not a reasonable fit with the assered governmental interest. TUAB at 64-65. As
28, there arc significant differences between credit prescreening in which
discussed above see supra
consumers receive a firm offer of credit under Section 604(3)(A) and target marketing.
41 City of Cincinnati v. Discovery Network
, Inc. 113 S. Ct. 1505 (1993), cited by respondent
does not suggest otherwise. That case, in what the Court described as a " narow " holding, id. at 1516,
found unconstitutional a decision by the City of Cincinnati to remove newspaper racks used by com-

at 1507. The City citcd visual blight and safety
1515. Noting that nothing in the record
suggested that news racks containing " commercia! handbills " were more unattractive than ncws racks
containing newspapers id. at 1514- 15 IS, the Court questioned whether the City s distinction between
commercial and more traditional publications was justified based on a record that showed that the
restriction would remove 62 out of some 1500 to 2000 news racks.
Id. - By -contrast , in this case the
distinction between consumer reporting agencies and other companies reflects a legislative
determination , backed by a legislative record of abuses in the credit reporting industry, that there were
unique risks to privacy posed by the communication, without a permissible purpose , of covered
infoffmtion by those agencies.
mercial publications from certain street comers.

concerns as its justifications for the restriction.

Id.

Id.

at 1514-

'"
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In sum , we believe that the order is constitutional. Under the
Central Hudson test , the FCRA directly advances a sub stanti
governmental interest -- namely, the privacy interest consumers have
in preventing communication , without a permissible purpose , of
covered information by consumer reporting agencies. The order
directly advances this interest by barng Trans Union from distributing or selling target marketing lists created by using covered informa-

tion. Finally, the order is narrowly tailored to the asserted governmental interest.
C.

Analyzing the Speech as Fully Protected

The result would be no different if the speech here were judged
under the standard governing fully protected speech. Restrictions on

non-commercial" speech are subject to a higher level of scrutiny, the
strictness of which is detennined based on whether the law is deemed
content- based" or " content-neutral." To justify content- based regulation , the government must " show that the ' regulation is necessary
to serve a compelling state interest and that it is narrowly drawn to
achieve that end.

Boos v. Barry,

485 U. S. 312 , 321 (1988).

Content-neutral" regulations must further " an important or substantial governmental interest unrelated to the suppression of expression
and their limitation on free speech must be " no greater than is necessary or essential to the protection of the particular governmental interest involved. Seattle Times Co. v. Rhinehart 467 U. S. 20 , 32
(1984).
We believe that the order is a "content-neutral" restriction , as that
term has been articulated by the Supreme Court. According to one
recent Court opinion:
As a general rule , laws Ihat by Iheir lerms distinguish favored speech from dis-

favored speech on the basis of the ideas or views expressed are content- based ....
By contrast , laws that confer benefits or impose burdens on speech without
reference to the ideas or views expressed are in most instances content-neutral.

Turner Broadcasting Sys., Inc. v. FCC 114 S. Ct. 2445, 2459 (1994)
(citations omitted).

Key to a detennination

of content- neutrality

underlying the restriction on speech.

is the

purpose
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The principal inquiry in detennining content neutrality, in speech cases generally

... is whether the government has adopted a regulation of spee
cause of
disagreement with the message it conveys. The government's purpose is the
controllng consideration. . A regulation that serves purposes unrelated to the content of expression is deemed neutral , even if it has an incidental effect on some
speakers or messages but not others. Government regulation of expressive activity
is content neutral so long as it is ' justified without reference to the content of the
regulated speech.'

Ward v. Rock Against Racism 491 U. S. 781 , 791 (1989) (citations
omitted).
As Congress stated in the Act itself , the FCRA was enacted "
require that consumer reporting agencies adopt reasonable procedures
for meeting the needs of commerce for consumer credit , personnel
insurance , and other information in a manner which is fair and equita-

ble to the consumer,

with regard to the confidentiality, accuracy,

relevancy, and proper utilization of such information.... " Section
602(b). This purpose was driven in large part by Congress ' finding

of a need to ensure " a respect for the consumer's right to privacy,
Section 602(a)(4), and to protect the continued viability of a banking
system that had come to depend on " fair and accurate credit reporting. " Section 602(a)(1). Thus , Congress ' purpose was not to suppress expression on the basis of its message , but rather to restrict the
manner by which certain commercial information could be disseminated to achieve the purposes described above 2 Likewise , in the
case at hand , the order does not restrict the dissemination of Trans
Union s target marketing lists because of their viewpoint or the ideas
that they express; it restrains them because their
source is Trans
43
and
the
purpose
for which
Union s consumer reporting database
they are sought is impermissible under the statute.
42 The Supreme Court has upheld certain form
burdened speech. In

of economic regulation which only incidentally
FTC v. Superior Court Trial Lawyers Ass 493 U. S. 411 (1990), the Court noted

that:

This Court has recognized the strong governmental interest in certain forms of economic
regulation , even though such regulation may have an incidental effect on rights of speech
and association. The right of business entities to ' associate ' to suppress competition may be
curtailed. Unfair trade practices may be restricted. Secondary boycotts and picketing by
labor unions may be prohibited ....
/d. at 428 n. 12 (quoting NAACP v. Claiborne Hardware Co. 458 U. S. 886, 912 (1982)) (citations
omitted).
See also Ohralik v. Ohio State Bar Ass 436 U. S. 447 , 456 (1978) (noting that these
examples and others " ilustrate(1 that the State does not lose its power to regulate commercial activity
deemed harmful to the public whenever speech is a component of that activity
43
See Rhinehart,

467 U. S. at 20- 37

(court protective order restraining release of information

obtained by command of the court through civil discovery process did not offend First Amendment
where the same information could be disseminated if obtained from other sources).
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To be sure , the FCRA is not wholly without some reference to
content. The definition of " consumer report " is itself hinged i!Lllart
on the subject matter of the information contained therein
the
seven enumerated characteristics. Nevertheless , the fact remains that
Congress ' justification for limiting the dissemination of consumer
reports to certain pennssible purposes was unrelated to its agreement
or disagreement with a paricular message , but rather was because of
its substantial concern for the privacy of individuals.

See City of

Renton v. Playtime Theaters , Inc., 475 U. S. 41 , 48 (1986) (zoning
ordinance aimed at adult movie theaters was " consistent with our
definition of ' content-neutral' speech regulations as those that ' are
justified without reference to the content of the regulated speech.
(quoting, with emphasis Virginia Pharmacy Bd. v. Virginia Citizens
Consumer Council, Inc. 425 U. S. 748 , 771 (1976)).

Having deemed the order to be essentially " content-neutral " we
now consider whether the order furthers a substantial state interest
and is no greater than necessar to protect that interest. As discussed
earlier in more detail , we conclude that there is- a substantial
governmental interest in preventing unwaranted invasions of the

individual's right to privacy in covered information. We also
conclude that the order is no broader than necessary to protect this
interest. Specifically, the order does not limit Trans Union s ability

to communicate similar information through means other than
accessing its consumer reporting database.
In conclusion , we hold that , regardless of the test used to analyze
the regulation here , both the FCRA and the order are constitutional
under the First Amendment as narrowly tailored regulations designed
directly and materially to protect against the harm of communication
without a pennssible purpose , of covered information by consumer
reporting agencies.

VI. DOES THE ORDER ABRIDGE RESPONDENT'S
EQUAL PROTECTION RIGHTS?

In line with respondent s earlier First Amendment argument that
the FCRA and the order treat it unfairly because other companies that
do not fall within the definition of " consumer reporting agencies
may sell target marketing lists containing covered information , respondent contends that this distinction is arbitrary and thus violates
44
See supra

o. 43.
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its equal protection rights. In areas of social and economic policy,
regulations that create classifications wil be upheld
equal
protection challenge " if there is any reasonably con ceivable state of
facts that could provide a rational basis for the classification. FCC
v. Beach Communications , lnc., 113 S. Ct. 2096, 2101 (1993). As

agat

discussed above , Congress had a rational basis for distinguishing

between consumer reporting agencies and other companies. Consumer reporting agencies present unique problems for the protection of
consumer privacy and special regulation of their activities was determined to be necessary. Moreover , the FCRA and the order are nar-

rowly tailored to address perceived problems of privacy without
unduly burdening respondent's ability to do business. Indeed , as we
have noted above , the order permits respondent to use " identifying

information from its consumer reporting database in its target marketing business. Furthermore , it may supplement this information with
credit data separately obtained for target marketing purposes.
Respondent cites to the fact that the Supreme Court in
Beach
113 S. Ct. at 210 I n. , left open the question of the
Communications,

precise Equal Protection test when a restriction infringes on a
fundamental constitutional right. But as we found in Section V , the
FCRA and the order do not violate respondent's First Amendment
rights and thus do not encroach on a fundamental constitutional right.
Given this determination , we do not believe that respondent s equal

protection challenge fares any better.
VII. DISCOVERY ISSUES

Respondent argues that the ALl committed reversible error by
relying on the Commssion s TRW consent order , the Commission
FCRA Commentary on pre screening and recent testimony by the
Commssion before Congress , and by refusing to permit Trans Union
Trans
to obtain relevant underlying information and documents.
See

Union Corp. , Dkt. No. 9255, Order Denying Respondent's Motion
for Access to Documents (Aug. 9 1993). This decision relies on the
statutory language , federal court case law construing that language
and relevant legislative history. We do not rely upon the TRW consent order , the FCRA Commentary, or recent testimony by the Commission. Consequently, respondent's argument that it was unfairly

denied discovery of the underlying documents is now moot. One
issue , however , remains. The AU referred to a letter sent

to the
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Commssion by Senator Proxmire dated Oct. 8 , 1971 , which was not
was not
released to respondent during the course of the administrative litigation , nor is it available from any other source. Our decision is not
based in any part , nor have we relied , on the Proxmire letter. Accordingly, any error is harmless.
made a part of the record in the proceeding. That letter

VIII. CONCLUSION

We hold that there is no genuine dispute of material fact that
Trans Union s target marketing lists contain information bearing on
one of the seven enumerated characteristics , that the lists were created with tradeline information that was originally collected in whole
or in par by respondent with the expectation that it would be used by
credit grantors for the purpose of serving as a factor in establishing
the consumer s eligibility for one of the transactions set forth in the
FCRA , and that this information is communicated to Trans Union
customers. We thus hold that Trans Union s target marketing lists
are " consumer reports " within the statutory definition. Furthermore
we hold that Trans Union s customers do not have a pennssible purpose for receiving target marketing lists containing this information.
We also hold that there is no genuine dispute of material fact about
this question. We also hold that , regardless of the test used to analyze the regulation here , both the FCRA and the order are constitutional under the First Amendment as narrowly tailored regulations
designed directly and materially to protect against the very real harm
of communication , without a permissible purpose , of covered information by consumer reporting agencies. Finally, we hold that the

FCRA and the order do not violate respondent s equal protection
rights , and that respondent was not prejudiced by its lack of access in
discovery to documents on which the Co mmssion did not rely in this
decision.
CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

I join in the Commission s order and generally in the majority,
opinion holding that Trans Union s dissemination through its target
marketing lists of information bearing on the credit worthiness, credit
standing, or credit capacity of consumers violated the Fair Credit Re-
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porting Act ("FCRA" I I write separately to note certain different
views related to the analysis of whether Trans Union s targermarketing lists are consumer reports under the FCRA.

See

Slip op. at 10- 34.

I do not support the majority opinion to the extent that it may imply
that the content of the information impared should not be examined
to determine the purpose for which that information was collected.
Nor do I join in the majority s discussion of the consent agreement
with TRW.
Under Section 603(d) of the FCRA, ' a " consumer report
includes any " communication " of information " bearing on credit
worthiness, credit standing, or credit capacity " that was " collected for

the purpose of serving as a factor in establishing fa) consumer
eligibility " for credit or insurance or one of the other transactions set
forth in the FCRA. I agree with the majority that Trans Union has

communicated infonnation relating to credit worthiness , credit
standing, or credit capacity to its customers or their third- party
mailers by providing them target marketing lists
The next question under Section 603(d) is whether Trans Union
collected the information to serve as a factor in establishing eligibility
for one of the transactions set forth in the FCRA. The majority states
that:
the plain meaning of the phrase -- ' which is used Of expected to be used or collected
in

whole or in par for the purpose of serving as a factor in establishing the con-

sumer s eligibility for. . . ' -- makes it clear that this language was aimed at limiting
coverage by focusing on. . . the consumer reporting agency s reason for collecting
the information , its expectation as to how it would be used , or the reason why the

requester desires the information. . . not on the actual content of the information
imparted.
See

Slip op. at 12. The last portion oLthis statement gives me pause.
It is true that the "focus " of the inquiry into why a consumer re-

porting agency collected information need not be solely, or even
primarily, on the " content of the information imparted. " The majority
opinion , however , may suggest a more narow reading. To the extent
I 15 U.

C. 1681b and 1681e.

2 15 U.
c. 168b(d).
3 I agree with the majority that Section 603(d) does not require a

showing that the recipients of
information had knowledge of that informarion to prove that " communication " occuITed (see Slip. op.
at 3\ n. 23), and I do not join the part of the majority opinion
(id. at 29 and 31) that address es the
knowledge of Trans Union s customers.

.. ..

..

TRANS UNION CORPORATION

..
893

821

Concurrng Statement

that it may suggest that examination of the content of a communication in such an inquiry would be improper or irrelevant in assing
the purpose of the communication , I cannot agree.
Nothing in the statute or in the case law prohibits consideration
of the content of information imparted in detennning the purpose for

which the infonnation was collected. Nor is there any other apparent
reason for doing so. s Prohibiting an examination of content in determining the purpose for which information was collected could preclude the consideration of highly probative evidence. Although I
would not require that content be considered in this context , neither
would I exclude content from consideration absent a reason for doing
, and I see none.
I also do not join in the analysis of the majority concerning the
consent agreement in
FTC v. TRW Inc. 784 F.Supp. 361 (N. D. Tex.
1991) (as modified on Jan. 14 ,

1993), except that I agree that the

See
Slip. op. at 27
18. Trans Union s argument on this point is based on facts not in
the record in this case or in TRW. We have no Commission opinion
to enlighten us regarding the TRW order and no adjudicative record
to compare to that in this case. I see no necessary inconsistency
between the result in this case and the action the Commission took in
TRW. Attempts to explain what the Commission intended in TRW
and to compare the two cases as Trans Union proposes are simply not
useful.
TRW order is not controlling in this proceeding.

Two 01 my colleagues who support the maJonty optmon have smd In a separate statement that
(I:Jothing in the statute , the case law , or the Commission opinion. . . precludes the Commission from
considering the content of the disseminated information as evidence of the purpose for which
it was
originally collected , used , or expected to be used. " This pasl hoc clarification of the majority opinion

although welcome and consonant with my position , does not persuade me that the opinion could not

6.

reasonably be construed another way.

The majority itself, in deciding the purpose for which Trans Union collected the information
it communicated to its clients, seems to rely on the fact that the target marketing lists in question
contained tradeline information.

See

Slip op. at 22 23.

Although the content of mformatlon communicated may not be determmatlve of purpose , It can

evidence purpose. For example , communication to a credit card company of a consumer s affiliation

with an organization dedicated to lobbying for legislation to limit service charges by credit card
companies might suggest that the purpose had little to do with assessing the creditworthiness , insurability or employability of the organization s members and perhaps more to do with purposes impemiissible under the FCRA.
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SEPARATE STATEMENT OF CHAIRMAN JANET D. STEIGER
AND COMMISSIONER ROSCOE B. ST AREK

, IIC-

We write to clarify one portion of the Commission opinion
discussed in Commissioner Azcuenaga s Concurrng Statement. In
its argument , Trans Union attempted to deflect inquiry away from the
purpose for which it had originally collected the tradeline information
used in its target marketing lists. Such an-inquiry, however , is plainly
required by the FCRA' s definition of consumer report. Thus , in
responding to Trans Union s argument , the Commission noted that
one portion of the FCRA' s definition of consumer report " focuses
on the purpose for which the information was originalJy collected
used , or expected to be used. Slip op. at 12. That is , in this context
the Commssion must reach a conclusion as to Trans Union s purpose
in colJecting the information , not as to the content of the information.
Nothing in the statute , the case law , or the Commission opinion
however , precludes the Commission from considering the content of
the disseminated information as evidence of the purpose for which it
was originalJy colJected , used , or expected to be used. Indeed , the
Commission considered the natu(e of the information Trans Union
communicated through the target marketing lists in concluding that
the information had been colJetted for the purpose of serving as a
factor in establishing a consumer s eligibility for credit , insurance , or
one of the other transactions set forth in the FCRA. Slip op. at 22- 24.
Contrary to Commissioner Azcuenaga s Concurring Statement , the

Commission never stated or implied that it was prevented from
considering the content of the information imparted when determining the purpose for which that information was collected.
FINAL ORDER

This matter has been heard by the Commission upon the appeal
of respondent Trans Union Corporation from the Initial Decision , and
upon briefs and oral argument in support of and in opposition to , the
appeal. For the reasons stated in the accompanying Opinion , the

Commission has determined to affrm the Initial Decision to the
extent that it is not inconsistent with the accompanying Opinion.
Accordingly, the Commission enters the folJowing ordeL

It is hereby ordered That respondent , Trans Union Corporation:
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a) Cease and desist from distributing or selling consumer reports
in the form of target marketing lists to any person unless, respen,t
has reason to believe that such person either intends to make a firm

offer of credit to all consumers on the lists or to use such lists for
purposes authorized under Section 604 of the FCRA.
b) Maintain for

at least five (5) years from the date of service of

this order and upon request make available to the Federal Trade
Commission for inspection and copying, all records and documents
necessary to demonstrate fully its compliance with this order.
c) Deliver a copy of this order to all present and future management offcials having administrative , sales , advertising, or policy
responsibilities with respect to the subject matter of this order.
d) For the five (5) year period following the entry of this order
notify the Commission at least thirty (30) days prior to any proposed
change in respondent such as dissolution of subsidiares , or any other
change in the corporation that might affect compliance obligations
arising out of this order.
e) Within one hundred and eighty (180) days of service of this
order , deliver to the Commssion a report , in writing, setting forth the
manner and form in which it has complied with this order as of that
date.
By the Commission. I

I Prior to leaving the Commission

. fonner Commissioner Owen and former Commissioner Yao

registered their votes in the affirmative for the Opinion of the Commission and the Final Order in this
matter.
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Complaint

IN THE MATTER OF

L&S RESEARCH CORPORATION , ET AL.
CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
AND 12 OF THE FEDERAL TRADE COMMISSION ACT

, SECS. 5

Docket

3534.

Complaint ,

Oct,

6,

199

1994

, OCI.

This consent order requires , among other things, the New Jersey corporation and
its officer to pay $1.45 million to the United Slates Treasury, prohibits the
respondents from making misrepresentations regarding the efficacy of their
bodybuilding and weight loss products , and requires them to possess competent
and reliable scientific evidence to substantiate future bodybuilding and weight
loss claims. In addition , the order restricts the use of endorsements, including
before " and " after" pictures , which do not represent the typical experience of
users.

Appearances
For the Commission:

Richard L. Cleland, Nancy

S.

Warder

and

Carol A. Kando.
For the respondents:
McNamara,

Washington

Paul M. Hyman , Hyman , Phelps &
C:

and

Harry J. Levin , Levin

Rosen

River , N.J.
COMPLAINT

The Federal Trade Commission , having reason to believe that

L&S Research Corporation , a corporation , and Scott Chinery, individually and as an offcer of said corporation (" respondents ), have
violated Sections 5 and 12 of the Federal Trade Commission Act (15

Commission that a
proceeding by it in respect thereof would be in the public interest
c. 45 and 52), and it appearing to the

alleges:

PARAGRAPH 1. Respondent L&S Research Corporation is a
New Jersey corporation with its offce and principal place of business
located at 450 Oberlin Ave. , S. , Lakewood , New Jersey.
Respondent Scott Chinery is the founder , chairman of the board,
and chief executive offcer of the corporate respondent named herein.
Individually, or in concert with others, he formulates, directs , and

.. .

. . ..

. .
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controls the acts and practices of the corporation , including the acts
and practices alleged in this complaint. His offce and principal-ce
of business is the same as that of the corporate respondent.
PAR. 2. Respondents are engaged , and have been engaged , in the
manufacturing, offering for sale , sellng, advertising, promoting, and
distributing to the public of nutrient supplements , including products
sold under the name Cybergenics. Such products are foods and/or
drugs as " food" and " drug " are defined in Section 15 of the Federal
Trade Commission Act.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce as " commerce " is
defined in Section 4 of the Federal Trade Commission Act.
PAR. 4. Respondents have disseminated or have caused to be
disseminated advertisements and promotional materials , including but
not necessarily limited to the attached Exhibits A- , all of which
prominently feature pictures of the advertised products. These
advertisements contain the following statements about the following
products:

A. In regard to Cybergenics Total Body Building System:

1. "

(N)o other product works like Cybergenics Total Body Building

System. Tbis truly amazing breakthrough produci is the result of tbe most
sophisticated scientific research available. All of the before and after photos on this

page show the results achieved wilh Cybergenics . , . These photos accurately
depict the ultra- powerfl , muscle building, that is possible for anyone who uses this

If you use this product as directed , you wil
experience the most incredible muscular development , fat depletion and total
pbysique enhancement of your entire life. " (Exhibil A)
2. "The Cybergenics Total Body Building Syslem is unlike any oIher producl

product in just 8 short weeks.

cUITently available to aIhletes anywhere. It is trly

an amazing breakIhrough in

Ihe

who uses it to add a significant amount of muscle to their physique in a very short time. " (Exhibit A)
3. It is " . . . the absolute most effective means of building muscle in the world
science of physique enhancement that can

enable anyone

" (Exhibil A)

4. It is " . . . based on a bedrock of reliable scienlific research. The mechanism
which promotes unprecedented gains in lean body mass is based on an ingenious
and extremely sophisticaled Iheory called Anabolic Matrix Alteration (AMA). The
premise of this theory is that the mechanism of anabolism can be emphasized as a
priority metabolic cycle through the implementation of a broad , but extremely exacting scope of stimulus. " (Exhibit A)
5. " In just weeks after beginning, you wil see a dramatic increase in muscle
a noticeable deplelion of body fat. .. " (Exhibit A)
6. " Nnthing on earh builds muscle like this amazing syslem. " (Exhibit B)

. .
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7. "The amazing before and after photos on this page depict the incredible
muscle- building and fat- loss power of the most sophisticated muscle:-hding system in the world. . . .
8. " This product builds muscle every lime. " (Exhibil B)

" (Exbibit B) "

B. In regard to Cybergenics for Hard Gainers:
I. ' This system singularly addresses the unique metabolism of the hard gainer
and finally creales the polential for unprecedenled gains. . . "

(Exhibil C)

2. " A system of unparalleled power that really supplies you with all the elemenls and tools , 10 accomplish. . . ultimate muscle mass. "

3. It is "

the most revolutionar mass- building

(Exhibit C)

system ever created.

(Exhibit C)
4. " A methndology which if used properly, can literally change your physical
appearance and strenglh in 60 short days. " (Exhibit C)
5. It is " . . a complete package incorporating state- of- the- ar supplements to
support mass building. Everything you need to begin making significant gains is

in this box(.j (Exhibil C)

PAR. 5. Through the use

of the statements contained in the

advertisements referred to in paragraph four , including but not

necessarily limited to the advertisements attached as Exhibits Arespondents have represented , directly or by implication , that:

A. In regard to Cybergenics Total Body Building System:
1. The product component of Cybergenics Total Body Building

System causes its users to lose more body fat and to gain more
muscle than non-users of the product , all other conditions remaining
equal.
2. The product component of Cybergenics Total Body Building

System causes its users to lose body fat and to gain muscle more
rapidly than non-users of the product , all other conditions remaining
equal.
3. Cybergenics Total Body Building System causes its users to

gain more muscle than users of other body building products , all
other conditions remaining equal.
4. Scientific research demonstrates that the product component
ofCybergenics Total Body Building System causes its users to gain
more muscle than non-users of the product , all other conditions
remaining equal.
5. The product component of Cybergenics Total Body Building
System works for all people who use it.
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6. Cybergenics Total

Body Building System is new and unique.

B. In regard to Cybergenics for Hard Gainers:

is new and unique.

1. Cybergenics for Hard Gainers

2. The product component of Cybergenics for Hard Gainers

causes its users to gain more muscle than non-users of the product , all
other conditions remaining equal.
3. Cybergenics for Hard Gainers causes its users to gain more
muscle than users of other body building products , all other conditions remaining equal.

PAR. 6. In truth and in fact:

A. In regard to Cybergenics Total Body Building System:
I. The product component of Cybergenics Total Body Building
System will not cause its users to lose more body fat and to gain more
muscle than non. users of the product , all other conditions remaining
equal.
2. The product component of Cybergenics Total Body Building

System wil not cause its users to lose body fat and to gain muscle
more rapidly than non- users of the product , all other conditions
remaining equal.
3. Scientific research does not

demonstrate that the product

component of Cybergenics Total Body Building System causes its
users to gain more muscle than non-users of the product , all other
conditions remaining equal.
4. The product component of Cybergenics

Total Body Building

System does not work for all people who use it.
5. Cybergenics Total Body Building System

is not new and

umque.
B. In regard to Cybergenics for Hard Gainers:

is not new and unique.
2. The product component of Cybergenics for Hard Gainers does
not cause users to gain more muscle than non-users of the product, all
other conditions remaining equal.
I. Cybergenics For Hard Gainers
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Therefore , the representations set forth in paragraph five A (I),
(2), and (4) through (6); and five B (I) and (2) were , anoae .false
and misleading.

PAR. 7. Through the use of the statements contained in the advertisements referred to in paragraph four , including but not necessarily limited to the advertisements attached as Exhibits A- , respondents have represented , directly or by implication , that at the time

they made the representations set forth in paragraph five A (I)
through (3) and (5); and five B (2) and (3), they possessed and relied
upon a reasonable basis that substantiated such representations.
PAR. 8. In truth and in fact , at the time they made the representations set forth in paragraph five A (1) through (3) and (5); and five B
(2) and (3), respondents did not possess and rely upon a reasonable
basis that substantiated such representations. Therefore , the representation set forth in paragraph seven was , and is , false and misleading.
PAR. 9. Respondents have disseminated or have caused to be
disseminated advertisements and promotional materials , including but
not necessarily limited to the attached Exhibits D- , two of which

Exhibits D and E ,

prominently feature pictures of the advertised

products. These advertisements contain the following statements

about the following products:

A. In regard to Cybertrim:

D)

1. "Cybergenics Cybertrim Fat Loss System is the most comprehensive

safest , and most effective approach to fat-loss that is on the market today. "

(Exhibit

2. "Through the implementation of a plethora of landmark technological

innovation. . . . CYBERTRIM offers everyone , regardless of genetic predisposi- .
tions , the potential to experience the single most , incomparable weight- loss and
body-shaping ever seen in the history of medically approved appearance enhancement sciences. " (Exhibit D)
3. " CYBERTRIM controls the appetite more effectively than any other
product by not only suppressing hunger but by also actually blocking the biochemical messages stimulated by the catabolism of fat.
4. " . CYBERTRIM allows for the maximum depletion of body fat while
actually gaining muscle. " (Exhibil D)
5. "CYBERTRIM' s concentrated formulas incorporate the following powerful , research- driven ingredients: chromium picolinate (clinically proven to build
muscle , reduce fat and lower cholesterol) . . . .

" (Exhibit D)

" (Exhibit D)

.. .
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6. "CYBERTRIM is the most sophisticated fat- loss system in the world. It
It is research- proven , medically approved , extremely easy 10 use. . .. " (Exhibit D)
7. " " CYBERTRIM is a major breakthrough in safe , medically approved
weight loss. The product. . , has been thoroughly tested in both laboratory and
clinical trials.
8. " The formulas and components of this revolutionary product are
propriis designed for the fastest possible weight loss ever.

" (Exhibit E)

etary and cannot be duplicated. "

(Exhibit E)

B. In regard to Mega- Fat Burner Tablet (also called Super FatLoss Tablet):
(H)elps to increase Ihe body s ability to bum fat for energy. "
It can be used. . . to maintain your weight loss. "
C. In regard to Cybergenics

(Exhibit

(Exhibit E)

QuickTrim:

1, " QuickTrim is the absolute fastest way possible 10 lose weight'" (Exhibits
F and G)

2. "There is nothing else that even remotely compares to this trly revolution-

ary producl!" (Exhibits F and G)

3. "This medically- approved , weight- loss miracle uses the research- proven
technology that is on the cutting edge of nutrition science. " (Exhibits F and G)
4, "Whether you re trying to lose a lot or that last stubbom 15 lbs. , this. . .
can release you from excess weight -- all
in just two short weeks!" (Exhibits F and
5. " QuickTrim is extremely easy to use , and does not require any great effon.
Rather , it is an ingenious technology whereby the body is gently coaxed into an
accelerated lipotropic (fat- buming) state. " (Exhibits F and G)
6. " s also great for maturing women whose metabolism is beginning to
slow down. " (Exhibits F and G)
PAR. 10. Through the use of the statements contained in the advertisements referred to in paragraph nine , including but not necessarily limited to the advertisements attached as Exhibits D- , respondents have represented , directly or by implication , that:

A. In regard to Cybertrim:
component of Cybertrim causes its users to lose
body fat and weight more rapidly than non- users of the product , all
other conditions remaining equal.
I. The product
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causes its users to lose
more body fat and weight than non-users of the product01ll .other
conditions remaining equal.
3. Cybertrim causes its users to lose more body fat and weight
than users of all other weight loss products , all other conditions re2. The product component of Cybertrim

inaining equal.

4. Cybertrim is

superior to other appetite suppressants on the

market.
5. Cybertrim suppresses hunger and blocks biochemical mes-

sages stimulated by the catabolism of fat.
6. The product component of Cybertrim causes its users to gain
more muscle than non-users of the product , all other conditions remaining equal.
7. Cybertrim contains an ingredient , chromium picolinate , which
has been clinically proven to build muscle , reduce fat , and lower
cholesterol.
8. Scientific evidence demonstrates that the product component
of Cybertrim causes its users to lose more fat and weight , and gain
more muscle , than non-users of the product , all other conditions
remaining equal.
9. Cybertrim is new and unique.

B. In regard to Mega- Fat Burner Tablet (also called Super FatLoss Tablet):
1. Mega- Fat

Burner Tablet causes its users to burn more fat

compared to non-users of the product , all other conditions remaining
equal.
2. Mega- Fat Burner Tablet causes ifs users to maintain weight
loss longer , compared to non-users Df the product, all other conditions remaining equal.

C. In regard to Cybergenics QuickTrim:
component of Cybergenics QuickTrim causes its
users to lose more weight than non-users of the product , all other
conditions remaining equal.
2. The product component of Cybergenics QuickTrim causes its
users to lose fat and weight more rapidly than non- users of the product, an other conditions remaining equal.
I. The product
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3. Cybergenics QuickTrim causes its users to lose weight more
rapidly than users of all other weight loss products , all other--ditions remaining equal.

4. Cybergenics QuickTrim provides a benefit to maturing

women which causes maturing women to lose more weight than nonusers of the product , all other conditions remaining equal.
5. Scientific evidence demonstrates that the product component
of Cybergenics QuickTrim causes its users to .lose more weight or fat
than non-users of the product , all other conditions remaining equal.
6. Cybergenics QuickTrim is easy to use and does not require

any great effort.

PAR. 11. In truth and in fact:

A. In regard to Cybertrim:
1. Scientific evidence does not

demonstrate that the product

component of Cybertm causes it users to lose more fat and weight
and gain more muscle , than non-users of the product , all other conditions remaining equal.
2. Cybertrim is not new and unique.

B. In regard to Mega- Fat Burner Tablet (also called Super FatLoss Tablet):
I. Mega- Fat

Burner Tablet does not cause its users to maintain
weight loss longer , compared to non-users of the product , all other
conditions remaining equal.

C. In regard to Cybergenics QuickTrim:
provide a benefit to maturing women which causes maturing women to lose more weight than
non-users of the product , all other conditions remaining equal.
2. Scientific evidence does not demonstrate that the product
component of Cybergenics QuickTrim causes its users to lose more
fat and weight than non-users of the product , all other conditions remaining equal.
3. Cybergenics QuickTrim is not easy to use and does require
I. Cybergenics QuickTrim does not

effort.
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Therefore , the representations set forth in paragraph ten A (8) and

(9); ten B (2); and ten C (4) through (6) were , and are,lse

and

misleading.
PAR. 12. Through the use of the statements contained in the advertisements referred to in paragraph nine , including but not necessarly limited to the advertisements attached asExhibits D- , respondents have represented , directly or by implication , that at the time
they made the representations set forth in paragraph ten A (1) through
(7), ten B (I) and (2), and ten C (I) through (4), they possessed and
relied upon a reasonable basis that substantiated such representations.
PAR. 13. In truth and in fact , at the time they made the representations set forth in paragraph ten A (I) through (7), ten B (I) and
(2), and ten C (I) through (4), respondents did not possess and rely

upon a reasonable basis that substantiated such representations.

Therefore, the representation set forth in paragraph twelve was , and
is, false and misleading.

PAR. 14. Through the use of statements in advertisements, including but not necessarly limited to the advertisements attached as
Exhibits A- D and F- , and depictions , including pictures of individuals " before " and " after " a period of use of the advertised product
contained in those advertisements , respondents have represented
directly or by implication , that testimonials from consumers appearing in advertisements for Cybergenics Total Body Building System
Cybergenics for Hard Gainers , Cybertrim , and Cybergenics QuickTrim reflect the typical or ordinary experience of members of the
public who have used the products.
PAR. 15. Through the use of the statements contained in advertisements , including but not necessarily limited to the advertisements attached as Exhibits A- D and F- , and depictions , including
pictures of individuals " before " and " after " a period of use of the
advertised product , contained in those advertisements , respondents
have represented , directly or by implication , that at the time they
made the representation set forth in paragraph fourteen that such
representation was true and that respondents possessed and relied
upon a reasonable basis that substantiated such representation.

PAR. 16. In truth and in fact , testimonials from consumers appearing in advertisements for Cybergenics Total Body Building
System, Cybergenics for Hard Gainers , Cybertrim , and Cybergenics
QuickTrim do not reflect the typical or ordinary experience of members of the public who have used the products and at the time they
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made the representation set forth in paragraph fourteen , respondents
did not possess and rely upon a reasonable basis that substanted
such representation. Therefore , the representation set forth in paragraph fifteen was , and is , false and misleading.
PAR. 17. Through the use of pictures of a man " before " and
after " he used Cybergenics Total Body Building System for six (6)
months in advertisements , including but not necessarily limited to the
advertisement attached as Exhibit A , respondents have represented
directly or by implication , that this man is typical of users of the
product and that the results depicted in the " after " picture reflect the

typical or ordinary experience of members of the public who have
used the product.

PAR. 18. In truth and in fact , prior to the time the " before
picture of this man was taken , he was a champion body builder.
Therefore , he is not typical of users of Cybergenics products and his
results as depicted in the " after" picture do not reflect the typical or

ordinary experience of members of the public who have used the
product. Therefore , the representation set forth in paragraph seventeen above was , and is , false and misleading.
PAR. 19. The acts and practices of respondents as alleged in this

complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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Your product is truly amazing. I have

1 never thought I could look like Plis. In

tried everyhing and every way to lose fat but
nothing worked. Your program changed my

6 weeks I lost 31 Ibs. and toned & reshaped my
body. 1 still can t believ it' s me when t look in
the mirror! Thank you, CYBERGENICS!

whole life. Not only did I ' lose tat quicker than
I ever thought possible , but I actually gained

a Jot 01 muscle at the same time!
BARBARA BUTTERFIELD

-JOHN GORDON
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mOSsop"'s! catedsc,ent, "cresean;hava IabieAllo1:hebeo

arKlaltrphOlcsonthesepagesarelheprouctolCyergen,csThey We guaranlee,t'
we'e aU taken 5' weeks a.pa.rt_ ceP1 'or John Gorclon s. which

:1 II:

910

FEDERAL TRADE COMMISSION DECISIONS
Complaint

EXHIBIT C

EXIT r

118 F,

L&S RESEARCH CORPORATION , ET AL.
896

Complaint

EXHIBIT C

911

FEDERAL TRDE COMMISSION DECISIONS

912

Complaint

118 F.T.

EXHIBIT D
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arely in medica) annals has a

single devlopment had such
an immediate and significant
impact as has the newy-

developed Cybergenics CYBEATRIM
weight- loss technology.
Through the implementation of a
plethora of landmark technologica
innovation, Cybergenics ' relutionary
CYBERTRIM of-

fers evryne
regardless of

ger. et:c pr"ispc
sitions , the poten.
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nutrijonaJ
prule will acually enhan
your
energ lels , making you feel livelier

an mo energic.

CYBERTrM is extremely easy
to- use.

CYBERTRIM' s concentrated for-

mulas also incorprate the fol.
lowing porful .

research- proen

ingreients: chromium picQlinate
(clinicaJly pron to build muscle,

reuc fa and lowr cholesterol),
cariine

(iD(

acclerated ii:i-

ani-oidant (tor free radical

scvenging), as well as an unrasophislicaed prole of vitamins
minerals, fibers and enzyes 10 optimize rhe deplerion of boy tat, while
simultaneously replenishing and
nourishing mu
Cf'lls
A Cyrgenics skin/old caliper
is included to measure fat- loss
progress
CYBEATRIM is the most sophis.
ticated fat- loss sysem in the world It
is designed tor the fastest possible
we:gh!-as ever. I! :5 ese3.
prc'!er:

ej;cally appro, extremely eas

to use , and 100%

nalural , Use it now
and change the
way you look
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FAT BURNER
feturing Fal-

Melabolizing:

Vllamln,
Minerals,
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Amino Acids,
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Designed to provide you with a unique
mlKture of nutnenls , herbs. fibers and en.
zymes. this sophisticated fat- burn r actually helps to Increase the body s abilny
\0 burn fat for energy It can be used with
CYBERTRIM for maximum results. or after
'(our CYBERTRIM cycle to maintain your
weight loss Cybergenics CYBERTRIM

includes
1. Key fat burning vitamins and minerals
2. Lipotropic Oplimizer Complex from
Choline, Inositol. Betaine, Lecllhin

linoleic and Oleic Acids, and
Medium Chain Triglycerides
3. LipotropiC Amino Acid complex from
Carni\ine. Methionine, DLPhenylalanine, Taurine and Glycine
4 Herbal complex from: Buchu,

Chickweed, Couch Grass, Cornsllk
Cranberry. Hydrangea . Juniper Berries, Urva UrSI

5 Fiber complex trom: Grapetruit Con-
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Plus 100 mg 01 Chromium Plcolina\e
a clinically- proven muscle builder and
tat reducer
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ever happen to me!
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weeks...

only had 2

" h wa going ro be the dream vacation
for me , but nO( jf it meant a bikini , no way!
In desperation , I tried QuickTim , and in
just 2 shorr weeks lost 22 Ibs. and
had the time of my life! I had never
felt or looked so good. Quid(frim
is incredibie
PENNY ESTElLE
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondents with
violation of the Federal Trade Commission Act; and
The respondents , their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order

an admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint , a statement that the signing
of said agreement is for settlement purposes only and does not constitute an admission by respondents that the law has been violated as
alleged in such complaint , or that the facts as alleged in such complaint , other than jurisdictional facts , are true and waivers and other
provisions as required by the Commission s Ru1es; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said act , and that a complaint should issue stating
its charges in that respect , and having thereupon accepted the executed consent agreement and placed such agreement on the public record

for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules , the Commission

hereby issues its complaint , makes the following jurisdictional findings and enters the following order;

L&S Research Corporation is a corporation organized , existing and doing busines under and by virtue of the laws
of the State of New Jersey, with its offices and principal place of
business located at 450 Oberlin Ave. , S. , in the City of Lakewood
State of New Jersey.
Respondent Scott Chinery is an officer of said corporation. He
formulates , directs , and controls the policies , acts and practices of
1. Respondent

said corporation , and his principal offce and place of business is

located at the above stated address.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public interest.
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ORDER

For purposes of this order the following definitions apply:
Competent and reliable scientifc evidence shall mean tests
analyses , research , studies , or other evidence , based on the expertise
A.

of professionals in the relevant area that has been conducted and
evaluated in an objective manner by persons qq.alified to do so , using

procedures generally accepted by others in the profession to yield
accurate and reliable results.
B.
Substantially similar product shall mean any product that
is substantially similar in composition , in terms of the types of
ingredients that it contains " or possesses substantially similar
properties.

It is ordered

That respondents ,

L&S Research .corporation ,

a

corporation , its successors and assigns, and Scott Chinery, individually and as an officer of said corporation , and respondents ' agents
representatives , and employees , directly or through any corporation
subsidiar, division , or other device , in connection with the manufacturing, labeling, advertising, promotion , offering for sale , sale , or

distribution of the product component of Cybergenics Total Body
Building System , Cybergenics for Hard Gainers , or any substantially
similar product , in or affecting commerce , as " commerce " is defined
in the Federal Trade Commission Act , do forthwith cease and desist
from representing, in any manner , directly or by implication , that:

A. Any such product component causes a user of such product
to achieve greater or more rapid loss of fat or gain of muscle than a
non-user of such product; or
B. Any such product component works for all users.
II.

It is further ordered That respondents , L&S Research Corporation , a corporation , its successors and assigns , and Scott Chinery,
individually and as an officer of said corporation , and respondents
agents , representatives , and employees , directly or through any core
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poration , subsidiary, division , or other device , in connection with the
manufacturing, labeling, advertising, promotion , offeringor sale
sale , or distribution of Cybergenics Mega- Fat Burner Tablet (also
known as Super Fat- Loss Tablet) (referred to herein as Cybergenics
Mega- Fat Burner Tablet), or the product component of Cybertrim
Cybergenics QuickTrim , or any substantially similar product , in or
affecting commerce , as " commerce " is defined in the Federal Trade
Commission Act , do forthwith cease and desist from representing, in
any manner , directly or by implication , that:

A. Any such product

component or Cybergenics Mega- Fat

Burner Tablet causes a user of such product to maintain weight loss
longer than a non-user of such product; or
B. Any such product component or Cybergenics Mega- Fat
Burner Tablet provides a benefit to a maturing person who uses such
product which causes that person to lose more weight than a non-user
of such product.

It is further ordered That respondents , L&S Research Corporation , a corporation , its successors and assigns , and Scott Chinery,

individually and as an officer of said corporation , and respondents
agents , representatives , and employees , directly or through any corporation, subsidiar, division , or other device , in connection with the
manufacturing, labeling, advertising, promotion , offering for sale
sale , or distribution of Cybergenics Mega- Fat Burner Tablet , or the
product component of Cybergenics Total Body Building System
Cybergenics for Hard Gainers , Cybertrim , Cybergenics QuickTrim
or any substantially similar product , do forthwith cease and desist
from representing, directly or by implication , contrary to fact , that
scientific evidence demonstrates that:
A. Any such product intended for body building causes a user to
lose more fat or gain more muscle than a non-user of such product;
B. Any such product intended for weight or fat loss causes a user
to lose more fat or weight than a non-user of such product.
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IV.

L&S Research
corporation , its successors and assigns , and Scott

It is further ordered

Corporation ,

a

Chinery, indi viduall y

respondents '

That respondents ,

and as an officer of said corporation , and

agents , representatives , and employees , directly or

through any corporation , subsidiar, division , or other device , in con-

nection with the manufacturing, labeling, apvertising, promotion,
offering for sale , sale , or distribution of any product or program in or
affecting commerce , as " commerce " is defined in the Federal Trade
Commission Act , do forthwith cease and desist from representing, in
any manner , directly or by implication , that:

A. Any such product or program causes , assists , or enables a user
to lose or control weight or fat loss , or maintain weight or fat loss , or
to suppress hunger or appetite;
B. Any such product or program causes , assists , or enables a user
to achieve muscle gain or development;

product or program works for all users;
D. Chromium picolinate in any such product , or used in conjunction with any such program , builds muscle , reduces fat , or lowers
C. Any such

cholesterol; or
E. Any such product or program intended for body building,
weight loss , or fat loss is more effective than other products or programs intended for similar purposes;

unless , at the time of making such representation , respondents
possess and rely upon competent and reliable scientific evidence that
substantiates the representation.

It is further ordered That respondents , L&S Research Corporation , a corporation , its successors and assigns , and Scott Chinery,

individually and as an officer of said corporation , and respondents
agents , representatives , and employees , directly or through any
corporation , subsidiary, division , or other device , in connection with
the manufacturing, labeling, advertising, promotion , offering for sale
sale, or distribution of any product or program in or affecting
commerce , as " commerce " is defined in the Federal Trade Commis-
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sion Act , do forthwith cease and desist from representing, in any
manner , directly or by implication , that any endorsent (as
endorsement" is defined in 16 CFR 255. 0(b), including " before ;' and
after " pictures) of a product or program represents the typical or
ordinar experience of members of the public who use the product or
program , unless at the time of making such representation , the
representation is true , and respondents possess and rely upon

competent and reliable evidence , which when appropriate must be
competent and reliable scientific evidence , that substantiates such
representation , provided , however , respondents may use such
endorsements , including accurate " before " and " after" pictures , if the
statements or depictions that comprise the endorsements are true and
accurate , and if respondents disclose clearly and prominently and in
close proximity to the endorsement what the generally expected
performance would be in the depicted circumstances or the limited
applicability of the endorser s experience to what consumers may
generally expect to achieve , that is , that consumers should not expect
to experience similar results.
VI.

It is further ordered That respondents , L&S Research Corporation , a corporation , its successors and assigns , and Scott Chinery,
individually and as an officer of said corporation , and respondents
agents , representatives, and employees , directly or through any corporation , subsidiar, division , or other device, in connection with the
manufacturing, labeling, advertising, promotion , offering for sale
sale , or distribution of any product or program in or affecting commerce , as " commerce " is defined in the Federal Trade Commission
Act , do forthwith cease and desist from misrepresenting, in any manner , directly or by implication , that:

A. Any such product or program is new or unique; or
B. The ease of use of, or lack of effort required by, any such
product or program intended for weight or fat loss if achieving the
advertised results depends on adhering to a special diet or exercising.
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VII.
It is further ordered That respondents , L&S Research Corporation , a corporation , its successors and assigns , and Scott Chinery,

individually and as an officer of said corporation , and respondents
agents, representatives , and employees , directly or through any corporation , subsidiar, division , or other device , in connection with the
manufacturing, labeling, advertising, prometion , offering for sale
sale , or distribution of any product or program in or affecting commerce , as " commerce " is defined in the Federal Trade Commission
Act , do forthwith cease and desist from misrepresenting, in any manner , directly or by implication , the contents , validity, results , conclusions , or interpretations of any test or study.

VII.
It is further ordered That within five (5) business days of the
date of service of this order , respondent L&S Research Corporation
or its successors and assigns , shall pay the sum of one million four
hundred fifty thousand dollars ($1,450 000. 00) to the United States
Treasury. Such payment shall be by cashier s check or certified
check made payable to the United States Treasury. In the event of
default of payment , which default continues for more than ten (10)
days beyond the due date of payment , and without any notice re-

quired to be given to the respondents:

A. Respondent shall also pay interest as computed under 28
balance from the date
of default until the date the balance is fully paid;
B. Individual respondent Scott Chinery shall become liable for
the full unpaid balance and interest; and
C. The Commission may draw the balance of the payment due
on the Irrevocable Standby Letter of Credit, which has been provided
by respondent as security for the payment provided for herein.
c. 1961, which shall accrue on the unpaid

No portion of the payment herein described shall be deemed a
payment of any fine , penalty, or punitive assessment against respondents with respect to the acts and practices which are the subject of
the complaint and which occurred prior to issuance of the order.
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IX.

L&S
Research Corporation shall for five (5) years following the service of
this order , notify the Commssion at least thirty (30) days prior to any
It is further ordered

That the corporate respondent

change in the corporate respondent such as dissolution , assignment
or sale resulting in the emergence of a successor corporation , the
creation or dissolution of subsidiaries , or any other change in the corporation that may affect compliance obligations arising out of the
order , or of any change in the position and responsibilities of the
individual respondent Scott Chinery in regard to L&S Research Corporation or any subsidiary of which he is an officer. The expiration
of the notice provisions of this part shall not affect any other obligation arsing out of this order. In addition, respondents shall require
as a condition precedent to the closing of the sale or other disposition

of L&S Research Corporation or the right to the use of the name
Cybergenics or to market any of the products in its product line , that
the acquiring pary fie with the Commission , prior to the closing of
such sale or other disposition , a written agreement to be bound by the
provisions of this order.

It is further ordered That the individual respondent Scott Chinery

promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. In addition , for a period of five (5) years from the date
of service of this order ,

the individual respondent shall promptly
notify the Commssion of each affliation with a new business or employment. Each such notice shall include the individual respondent
new business address and a statement of the business or employment
in which the respondent is newly engaged as well as a description of
respondent's duties and responsibilities in connection with the business or employment. The expiration of the notice provisions of this
part shall not affect any other obligation arising under this order. .
XI.

It is further ordered That for five (5) years after the last date of

dissemination of any representation covered by this order , respon-
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dents , or their successors or assigns , shall maintain and upon request
make available to the Federal Trade Commission for inspectiand
copying:

A. All materials that were relied upon in disseminating such
representation; and
B. All tests , reports , studies , surveys , demonstrations, or other
evidence in their possession or control that contradict , qualify, or call
into question such representation , or the basis relied upon for such
representation , including complaints from consumers.
XII.
It is further ordered That respondent L&S Research Corporation
shall:

A. Within thirty (30) days after service of this order , provide a
copy of this order to each of respondent s current principals , offcers
directors and managers , and to all personnel , agents , and representatives having sales , advertising, or policy responsibility with respect
to the subject matter of this order;

B. For a period of five (5) years from the date of entry of this
order , provide a copy of this order to each of respondent's principals
officers , directors , and managers , and to all personnel , agents , and
representatives having sales , advertising, or policy responsibility with
respect to the subject matter of this order who are associated with respondent or any subsidiary, successor , or assign , within three (3) days

after the person assumes his or her position; and that respondent
secure from each such person a signed statement acknowledging receipt of said order.

XII
It is further ordered That the respondents herein shall within
sixty (60) days after service upon them of this order , and at such,
other times as the Commssion may require , fie with the Commssion
a report , in writing, setting forth in detail the manner and form in
which they have complied with this order.
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INTERIM AGREEMENT

L&S Research Corporation and Scott Chinery (proposed respon-

dents) acknowledge receipt of a copy of the proposed agreement
containing order to cease and desist (consent agreement) between
proposed respondents and the Federal Trade Commission (Commission). Proposed respondents acknowledg that under the terms of the
consent agreement they are obligated to pay $1,450 000. , and that,
pursuant to Part IX of the consent agreement , proposed respondents
are obligated to require , as a condition precedent to the closing of the
sale or other disposition of L&S Research Corporation or the right to
the use of the name Cybergenics or to market any of the products in
its product line , that the acquiring party fie with the Commission
prior to the closing of such sale or other disposition , a written agreement to be bound by the provisions of this consent agreement.
Commission staff requires as a condition of settlement that an
Irrevocable Standby Letter of Credit for the full $1 450, 000. 00 be delivered within three (3) days of notification that there is an agreement
in principle to settle the Commission s Part II investigation of L&S
Research Corporation , Nonpublic File No. 912- 3004 , and that proposed respondents enter into this agreement.
As an inducement for the Commission to accept and make final
the consent agreement , the proposed respondents agree:

A. To deliver the Irrevocable Standby Letter of Credit , in a form
approved by the Commission staff, as security for the payment
due under the consent agreement to Richard L. Cleland , Federal
Trade Commission , at 601 Pennsylvania Avenue , N.
Washington , D. C.; and
B. If L&S Research Corporation or the right to use the name

Cybergenics or to market any of the products in its product line
is sold before the Commission accepts the consent agreement , to
require the acquiring party to fie with the Commission , prior to
the closing of such sale or other disposition , a written agreement
to be bound by the provisions of the order included in the consent
agreement , if and when it is finally accepted by the Commission.

It is further agreed that in the event that the consent agreement

does not become final on or before

September 15, 1995 , the
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Irrevocable Standby Letter of Credit shall be returned to the respondent L&S Research Corporation or Scott Chinery.
This agreement shall terminate on September 15 , 1995, provided

that , in the event the consent agreement is finally accepted by the
Commission , this agreement shall terminate upon service of the order
provided for in the consent agreement.
CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

The Commission has strong evidence supporting the central
allegations in this complaint , and I have voted to accept the consent
agreement. In my view , however , the complaint should not allege
that the maintenance claim for Mega- Fat Burner and the maturing
women weight loss claim for QuickTrim were false. I am inclined to

believe that the claims are false but I would prefer to have some
corroborating evidence of falsity before finding reason to believe that

Section 5 of the FTC Act has been violated. Because the available
information shows only that there is no evidence thatthese claims are
true , it seems to me more appropriate to allege that they are
unsubstantiated.
In addition , the QuickTrim weight loss allegations seem

inconsistent in light of the evidence. The complaint alleges that the
weight loss claim for maturing women users of QuickTrim is false
but alleges that the same claim for all users of QuickTrim is
unsubstantiated. Yet we have no evidence indicating that the weight

loss claims are any more likely to be false for maturing women than
for users generally.

I therefore do not support the complaint to the extent that the
maintenance claim for Mega- Fat Burner and the maturing women
weight loss claim for QuickTrim are alleged to be false , not
unsubstantiated.

