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IN THE MATTER OF
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CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
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This consent order prohibits, among other things, the New York provider of real
estate brokerage services from restricting exclusive-agency listings; restricting
brokers from soliciting homeowners with current listings for future business;
interfering with the cancellation of a listing; and excluding from membership
brokers who do not operate a full-time office, or maintain an office in
Rockland County, or who are not residents of New York state.

Appearances

For the Commission: Michael J. Bloom and Rhonda McLean.
For the respondent: David Silverman, Granik, Silverman,
Sandberg, Campbell & Nowicki, New York, N.Y.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that respondent United
Real Estate Brokers of Rockland, Ltd., a corporation and successor
by merger with its former wholly-owned subsidiary Rockland
County Multiple Listing Systems, Inc., has violated the provisions
of said Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint stating its charges as follows:

PARAGRAPH 1. Respondent United Real Estate Brokers of
Rockland, Ltd. (hereafter “Rockland MLS”) is a corporation organ-
ized, existing, and doing business under and by virtue of the laws of
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the State of New York, with its office and principal place of business
located at 255 South Middletown Road, Nanuet, New York.

PAR. 2. Rockland MLS is and has been at all times relevant to
this complaint a corporation organized for its own profit or for the
profit of its members within the meaning of Section 4 of the Federal
Trade Commission Act, as amended, 15 U.S.C. 44.

PAR. 3. In the course and conduct of their businesses, Rockland
MLS and its members maintain and have maintained a substantial
course of business, including the acts and practices as hereinafter set
forth, and through the policies, acts, and practices described below,
Rockland MLS and its members are in or affect commerce, as
“commerce” is defined in the Federal Trade Commission Act.

PAR. 4. Rockland MLS is, and for some time has been, a
privately-held corporation licensed as a real estate broker by the
State of New York. Rockland MLS characterizes itself as a “real
estate directory service,” providing a multiple listing service to
subscribing member real estate brokers, many of whom are also
shareholders in the corporation.

PAR. 5. Only subscribing members may participate in the
multiple listing service. The member brokers provide, for a
commission, the service of bringing together buyers and sellers of
residential real estate, as well as other services designed to facilitate
sales of such properties. Each member agrees to submit all
“exclusive agency listings” and “exclusive right to sell listings”
pertaining to resales of 1-4 family residential real estate located
within Rockland County for publication to the entire membership of
the multiple listing service, and to share commissions with those
member brokers that successfully locate purchasers for properties
listed. An “exclusive agency listing” is a listing under which the
property owner agrees to pay the broker an agreed commission if the
property is sold through any real estate broker, but reserves the right
to sell the property personally to a direct buyer (one not procured in
any way through the efforts of any broker) at an agreed reduction in
the commission or with no commission owed to the broker. An
“exclusive right to sell listing” is a listing under which a property
owner agrees to pay the broker an agreed commission if the property
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is sold, whether the purchaser is located by the broker or any other
person, including the owner.

PAR. 6. Pursuant to Rockland MLS’s Constitution and By-laws,
no subscribing member serves as an agent of another with respect to
the sale of any property listed with the MLS; rather, all member
brokers are equally responsible in the effort to procure buyers for
properties listed with Rockland MLS. By the terms of Rockland
MLS’s listing form, which is signed by the property owner and the
broker procuring the listing (the “listing broker”), the owner engages
the entire MLLS membership in the effort to sell the property.

PAR. 7. Rockland MLS maintains a computerized database of
the residential real estate listings submitted to it by its subscribing
members. It distributes the listing information to its members
primarily through the publication of listing cards and a listing book
which is updated on a weekly basis. A substantial number of
respondent's members also receive listing information through
on-line computer terminals. Rockland MLS charges a fee to
members for publishing and servicing listings on its real estate
directory service only if the property is sold before the listing’s
expiration date; the fee is based on a percentage of the brokerage
commission on the sale of the property.

PAR. 8. Property owners and their brokers generally consider
publication of listings on Rockland MLS to be the fastest and most
effective means of obtaining the broadest market exposure for
residential property in Rockland County.

PAR. 9. Membership in Rockland MLS provides valuable
competitive advantages in the brokering of residential real estate
sales in Rockland County. Membership significantly increases the
opportunities of brokerage firms to enter into listing agreements
with residential property owners, and significantly reduces the costs
of obtaining up-to-date and comprehensive information on listings
and sales.

PAR. 10. Sales of Rockland County real estate listings
published on Rockland MLS have totaled over $250 million for each
year since 1984. For the period January 1988 through October 1988,
about 1500 residential listings (including condominiums and
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cooperatives) have been sold through Rockland MLS, valued
between $300 million and $350 million. Rockland MLS currently
has about 200 subscribing member brokers. Its membership
represents over 98% of the active, residential real estate brokerage
firms in Rockland County. For each year since 1984, over 90% of
the total dollar sales volume of residential resales through brokers
in Rockland County involved listings published with Rockland
MLS.

PAR. 11. Except to the extent that competition has been
restrained as described herein, Rockland MLS members are and
have been in competition among themselves in the provision of
residential real estate brokerage services within Rockland County.

PAR. 12. In adopting the policies and engaging in the practices
described in paragraphs thirteen through twenty below, Rockland
MLS has been and is acting as a combination of its members, or in
conspiracy with some of its members, to restrain trade in the
provision of residential real estate brokerage services within
Rockland County.

PAR. 13. Prior to April 1984, Rockland MLS accepted
exclusive agency listings under which owners were free to advertise
their properties independently, although they could not advertise
below the listed prices during the period of the listings. In 1984,
Rockland MLS modified Article IV, Section 1.8 of its Operating
Procedure and the terms of its listing forms to refuse exclusive
agency listings that permitted any manner of homeowner
advertising.

PAR. 14. Rockland MLS, pursuant to Article I, Section 18.3 of
its Operating Procedure, has been and is now prohibiting its member
brokers from entering into “blue star arrangements” with property
owners desiring an exclusive agency listing. A “blue star
arrangement” is any listing that is submitted to Rockland MLS in
which, pursuant to the property owner’s request, all appointments to
show the property are made through the listing broker's office.

PAR. 15. Rockland MLS, pursuant to Article I, Section 10.1 of
its Operating Procedure and an Addendum to said Procedure,
requires that member brokers taking an exclusive agency listing
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receive no more than 20% of the commission if another member
broker sells the property, whereas member brokers taking an
exclusive right to sell listing may receive up to 35% of the
commission if another member broker sells the property. Rockland
MLS has further disadvantaged and discouraged exclusive agency
listings relative to exclusive right to sell listings by publishing these
listings through its weekly listing book without the description or
photograph that normally accompanies exclusive right to sell
listings.

PAR. 16. Rockland MLS, pursuant to Article I, Section 22 of its
Operating Procedure, has been and is now prohibiting any member
other than the listing broker from directly or indirectly soliciting the
listing of any property, the listing of which is filed with the multiple
listing service, until after midnight of the expiration date of the filed
listing.

PAR. 17. Rockland MLS, pursuant to Article II, Section 3 of its
Operating Procedure, has been and is now requiring that members
responding to a property owner's request for release from the listing
agreement obtain a signed release from the owner stating that in the
event the owner sells his property during the balance of the period
of the listing, the owner will be liable to the listing member for a
commission.

PAR. 18. Rockland MLS, pursuant to Article IV, Section 3 of
its Constitution and By-Laws and the Preamble of its Operating
Procedure, has been and is now requiring as a condition of
membership in Rockland MLS that each member broker or applicant
for membership operate a full-time real estate brokerage office.

PAR. 19. Rockland MLS, pursuant to Article IV, Section 3 of
its Constitution and By-Laws, has been and is now requiring that
each member broker or applicant for membership maintain a real
estate brokerage office in Rockland County.

PAR. 20. Rockland MLS, pursuant to Article IV, Section 3 of
its Constitution and By-Laws, has been and is now requiring that
each member broker or applicant for membership be a domiciled
resident of the State of New York. Although Rockland MLS may
nevertheless sometimes admit to membership out-of-state brokers,
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it requires that such out-of-state brokers pay an initiation fee that is
substantially higher than the fee charged to New York State
residents.

PAR. 21. The purposes, capacities, tendencies, or effects of the
policies, acts, or practices of Rockland MLS and its members as
described in paragraphs thirteen through twenty above have been
and are unreasonably to restrain competition among brokers, and to
injure consumers by, inter alia:

(1) Restraining brokers from competing with respect to the
commissions they charge for their real estate brokerage services;

(2) Unreasonably discriminating against exclusive agency
listings relative to exclusive right to sell listings, thereby inhibiting
brokers from competing based on their willingness to accept
exclusive agency listings and restricting consumers’ choices with
respect to the way they sell their property;

(3) Substantially limiting the ability of residential property
owners to compete with real estate brokers in locating purchasers;

(4) Restricting brokers from competing with the listing broker
and with each other to obtain renewal of listings of properties,
thereby depriving property owners of information and the advantage
of price and service competition that brokers would otherwise offer;

(5) Unreasonably restraining the entry of new brokerage firms
in competition with Rockland MLS’s multiple listing service;

(6) Substantially limiting consumers’ abilities to choose among
a variety of brokerage firms competing on the basis of price,
contract terms, and services; and

(7) Depriving consumers of information pertinent to selecting a
brokerage firm, and of the benefits of competition among brokers.

PAR. 22. The policies, acts, practices, and combinations or
conspiracies described in paragraphs thirteen through twenty above
constitute unfair methods of competition in or affecting interstate
commerce in violation of Section 5 of the Federal Trade
Commission Act, 15 U.S.C. 45.
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The acts and practices of respondent, as herein alleged, are
continuing and will continue in the absence of the relief requested.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of respondent United Real Estate
Brokers of Rockland, Ltd. (a corporation and successor by merger
with its former wholly-owned subsidiary, Rockland County Multiple
Listing Systems, Inc.) and the respondent named in the caption
hereof having been furnished thereafter with a copy of a draft of
complaint which the New York Regional Office proposed to present
to the Commission for its consideration and which, if issued by the
Commission would charge respondent with violation of the Federal
Trade Commission Act; and

The respondent (sometimes hereafter referred to as “Rockland
MLS™), its attorney, and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, making the following jurisdictional
findings, and enters the following order:

(1) Respondent is a corporation organized, existing, and doing
business under and by virtue of the laws of the State of New York,
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with its office and principal place of business located at 255 South
Middletown Road, Nanuet, New York.

(2) The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and the respondent, and the proceeding is
in the public interest.

ORDER

DEFINITIONS
The following definitions shall apply to this order:

(1) “Multiple listing service” shall mean a clearinghouse
through which member real estate brokerage firms regularly
exchange information on listings of real estate properties and share
commissions with other members.

(2) “Applicant” shall mean any owner or co-owner of a real
estate brokerage firm who is duly licensed as a real estate broker
within the State of New York and who has applied on behalf of his
or her firm for membership in respondent’s multiple listing service.

(3) “Member” shall mean any real estate broker or brokerage
firm represented by a broker that is entitled to participate in the
multiple listing service offered by Rockland MLS.

(4) “Listing agreement” shall mean any agreement between a
real estate broker and a property owner for the provision of real
estate brokerage services.

(5) “Listing broker” shall mean any broker who lists a real
estate property with a multiple listing service pursuant to a listing
agreement with the property owner.

(6) “Selling broker” shall mean any broker, other than the listing
broker, who procures the purchaser for a listed property.

(7) “Exclusive agency listing” shall mean any listing under
which the property owner agrees to pay the broker an agreed
commussion if the property is sold through any real estate broker, but
reserves the right to sell the property personally to a direct buyer
(one not procured in any way through the efforts of any broker) at
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an agreed reduction in the commission or with no commission owed
to the broker.

(8) “Exclusive right to sell listing” shall mean any listing under
which a property owner agrees to pay the broker an agreed
commission if the property is sold, whether the purchaser is
procured by the broker or any other person, including the owner.

(9) “Blue star arrangement” shall mean any listing that is
submitted to Rockland MLS in which, pursuant to the property
owner's request, all appointments to show the property are made
through the listing broker's office.

I

It is ordered, That respondent Rockland MLS, its successors and
assigns, and its directors, officers, committees, agents, representa-
tives, and employees, directly or indirectly, or through any
corporation, subsidiary, division, or other device, in connection with
the operation of a multiple listing service in or affecting commerce,
as “commerce”’ is defined in the Federal Trade Commission Act,
shall forthwith cease and desist from adopting or maintaining any
rule or policy or taking any other action that has the purpose,
capacity, tendency, or effect of:

(A) Restricting or interfering with the acceptance or publication
of exclusive agency listings by any means, including:

(1) Preventing or discouraging its member brokers from
accepting exclusive agency listings in which property owners are
free to advertise in newspapers or any other media the sale of their
property;

(2) Preventing or discouraging its member brokers from
accepting exclusive agency listings accompanied by a blue star
arrangement;

(3) Requiring that the listing broker receive a lesser portion of
the commission for exclusive agency listings than for exclusive right
to sell listings when another member broker sells the property; or
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(4) Adopting or enforcing any policy or practice that treats
exclusive agency listings in a less advantageous manner than
exclusive right to sell listings with respect to the acceptance and
publication of photographs and descriptions of the listed property
disseminated to its member brokers;

Provided, however, that nothing contained in this subpart shall
preclude respondent from (a) prohibiting homeowners with exclu-
sive agency listings from placing their own “for sale” sign on their
property or from advertising below the listed price during the term
of the listing; (b) requiring designation of the listing as one granting
an exclusive agency; (c) charging a reasonable and nondiscrimi-
natory fee based on costs for any service it provides; or (d) imposing
terms applicable to all listings accepted for publication by Rockland
MLS.

(B) Restricting or interfering with the solicitation of a listing
agreement for any property, provided, however, that nothing
contained in this subpart shall prohibit respondent from adopting or
enforcing any reasonable and nondiscriminatory policy that
prohibits any member from using information provided to it by
Rockland MLS that pertains to a specific listed property in the
solicitation of a listing agreement for that property. Such reasonable
and nondiscriminatory policy may include adoption of a rebuttable
presumption that any member soliciting sellers for listings then
listed with Rockland MLS by another member used information
provided to it by Rockland MLS in the solicitation, as long as the
soliciting member may fully rebut the presumption by providing a
declaration under oath or other evidence that the solicitation was
based upon information obtained from sources other than Rockland
MLS.

(C) Restricting or interfering with any member and property
owner cancelling a listing before the listing’s expiration date,
provided, however, that nothing contained in this subpart shall
prohibit respondent from: (1) requiring notice of the cancellation,
including a copy of the cancellation agreement; and (2) charging a
reasonable and nondiscriminatory fee for any service it provides if
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the property subject to the cancelled listing is sold before the
original expiration date of the listing and said fee is not otherwise
owed to respondent by another member; and (3) charging a
reasonable and nondiscriminatory fee based on costs of any service
it provides.

(D) Requiring, urging, recommending, or suggesting that any
applicant for membership or member:

(1) Operate an office full-time or engage in real estate brokerage
full-time;

(2) Maintain an office in Rockland County;

(3) Be a domiciled resident of the State of New York; or

(4) Pay any additional initiation fees or any other fees based
upon the member's or applicant’s status as an out-of-state resident;

Provided, however, that nothing in this subpart shall prohibit
respondent from adopting, maintaining, or enforcing any reasonable
and nondiscriminatory policy to assure that its members are actively
engaged in real estate brokerage and that listings published on
respondent's multiple listing service are adequately serviced.

I
It is further ordered, That respondent Rockland MLS shall:

(A) Within thirty (30) days after this order becomes final,
furnish an announcement in the form shown in Appendix A to each
member of Rockland MLS.

(B) Within sixty (60) days after this order becomes final, amend
its constitution and by-laws, operating procedure, rules, regulations,
policies or procedures, and all other of its materials to conform to
the provisions of this order and provide each member with a copy of
the amended by-laws, rules and regulations, and other amended
materials.

(C) For a period of three (3) years after this order becomes final,
furnish an announcement in the form shown in Appendix A to each
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new member of Rockland MLS within thirty (30) days of the new
member's admission.

HI.
It is further ordered, That respondent Rockland MLS shall:

(A) Within ninety (90) days after this order becomes final,
submit a verified written report to the Federal Trade Commission
setting forth in detail the manner and form in which Rockland MLS
has complied and is complying with this order.

(B) In addition to the report required by paragraph III(A),
annually for a period of three (3) years on or before the anniversary
date on which this order becomes final, and at any such other times
as the Federal Trade Commission or its staff may by written notice
to Rockland MLS require, file a verified written report with the
Federal Trade Commission setting forth in detail the manner and
form in which Rockland MLS has complied and is complying with
this order.

(C) For a period of five (5) years after this order becomes final,
maintain and make available to the Commission staff for inspection
and copying, upon reasonable notice, all documents that relate to the
manner and form in which Rockland MLS has complied with this
order.

(D) Notify the Federal Trade Commission at least thirty (30)
days prior to any proposed change in Rockland MLS, such as
dissolution, assignment, or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries, or
any other change in Rockland MLS that may affect compliance
obligations arising out of this order.

APPENDIX A

As you may be aware, the Federal Trade Commission has
entered into consent decrees with several multiple listing services
in order to halt certain multiple listing service practices that have
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been alleged to be unlawful restraints of trade. To avoid litigation,
respondent United Real Estate Brokers of Rockland, Ltd., as succes-
sor by merger with Rockland County Multiple Listing Systems, Inc.
has entered into such a consent agreement. The agreement is not an
admission that respondent (“Rockland MLS”) or any of its members
has violated the law. For your information, Rockland MLS is
prohibited from adopting or maintaining any rule or policy or taking
any other action that has the purpose, capacity, tendency, or effect
of:

(A) Restricting or interfering with the acceptance or publication
of exclusive agency listings by any means, including:

(1) Preventing or discouraging its member brokers from
accepting exclusive agency listings in which property owners are
free to advertise in newspapers or any other media the sale of their
property;

(2) Preventing or discouraging its member brokers from
accepting exclusive agency listings accompanied by a blue star
arrangement;

(3) Requiring that the listing broker receive a lesser portion of
the commission for exclusive agency listings than for exclusive right
to sell listings when another member broker sells the property; or

(4) Adopting or enforcing any policy or practice that treats
exclusive agency listings in a less advantageous manner than
exclusive right to sell listings with respect to the acceptance and
publication of photographs and descriptions of the listed property
disseminated to its member brokers;

Provided, however, that nothing contained in this subpart shall
preclude respondent from (a) prohibiting homeowners with exclu-
sive agency listings from placing their own “for sale” sign on their
property or from advertising below the listed price during the term
of the listing; (b) requiring designation of the listing as one granting
an exclusive agency; (c) charging a reasonable and nondiscrimi-
natory fee based on costs for any service it provides; or (d) imposing



UNITED REAL ESTATE BROKERS OF ROCKLAND, LTD. 985

972 Decision and Order

terms applicable to all listings accepted for publication by Rockland
MLS.

(B) Restricting or interfering with the solicitation of a listing
agreement for any property, provided, however, that nothing con-
tained in this subpart shall prohibit respondent from adopting or
enforcing any reasonable and nondiscriminatory policy that
prohibits any member from using information provided to it by
Rockland MLS that pertains to a specific listed property in the
solicitation of a listing agreement for that property. Such reasonable
and nondiscriminatory policy may include adoption of a rebuttable
presumption that any member soliciting sellers for listings then
listed with Rockland MLS by another member used information
provided to it by Rockland MLS in the solicitation, as long as the
soliciting member may fully rebut the presumption by providing a
declaration under oath or other evidence that the solicitation was
based upon information obtained from sources other than Rockland
MLS.

(C) Restricting or interfering with any member and property
owner cancelling a listing before the listing’s expiration date,
provided, however, that nothing contained in this subpart shall
prohibit respondent from: (1) requiring notice of the cancellation,
including a copy of the cancellation agreement; and (2) charging a
reasonable and nondiscriminatory fee for any service it provides if
the property subject to the cancelled listing is sold before the
original expiration date of the listing and said fee is not otherwise
owed to respondent by another member; and (3) charging a
reasonable and nondiscriminatory fee based on costs of any service
it provides.

(D) Requiring, urging, recommending, or suggesting that any
applicant for membership or member:

(1) Operate an office full-time or engage in real estate brokerage
full-time;

(2) Maintain an office in Rockland County;

(3) Be a domiciled resident of the State of New York; or
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(4) Pay any additional initiation fees or any other fees based
upon the member's or applicant's status as an out-of-state resident;

Provided, however, that nothing in this subpart shall prohibit
respondent from adopting, maintaining or enforcing any reasonable
and nondiscriminatory policy to assure that its members are actively
engaged in real estate brokerage and that listings published on
respondent’s multiple listing service are adequately serviced.

SEPARATE STATEMENT OF COMMISSIONER MARY L. AZCUENAGA
CONCURRING IN PART AND DISSENTING IN PART

I have voted to accept the consent order. In general, the order is
consistent with previous Commission orders in cases involving
multiple listing services. I write separately to note my dissent from
paragraphs 1.A.3 and 1.B of the order.

Paragraph I.A.3 of the order provides that Rockland must cease
requiring that the listing broker receive a lesser share of the
commission for exclusive agency listings, as defined in the order,
than for exclusive right to sell listings, as defined, when another
broker makes the sale. On its face, the provision appears to require
only that Rockland cease discriminating against exclusive agency
listings. What is not apparent from the face of the order is that
paragraph I.A.3 applies to Rockland’s multiple listing service rule
that fixes the commission split between listing and selling brokers.
To the extent that the order applies only to the discriminatory aspect
of the split and not to the fact that the split is fixed, the provision
may implicitly approve the fixed split, which appears to be
inconsistent with Commission precedent.

In Multiple Listing Service Mid County, Inc., 110 FTC 482
(1988), the Commission’s complaint alleges that a multiple listing
service rule fixing maximum commission splits for listing brokers
“deprive[s] consumers of the advantages of competition among . . .
[brokers] to list and to sell residential real estate,” id. at 485, and the
order bars the MLS from “[f]ixing . . . any rate, range or amount of
any division or split of commission or other fees between” selling
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and listing brokers. Id. at 489. Indeed, in two other multiple listing
service cases, Puget Sound' and Bellingham-Whatcom,? the Com-
mission even prohibited so-called “default” split rules that specified
how the commission should be split in the apparently rare situations
in which the listing broker failed to specify the split.’> There is no
apparent reason to distinguish between the rule implicitly sanctioned
in Rockland and the rule prohibited in Mid County, and Rockland's
rule mandating the split for all listings appears more likely than the
default split rules prohibited in Puget Sound and Bellingham-What-
com to have anticompetitive effects.

Paragraph I.B of the order requires Rockland to eliminate its
restrictions on broker solicitation of listings while a listing agree-
ment with another broker is in effect. This provision of the order is
consistent with precedent. As our learning about multiple listing
services has increased, however, the efficiency justification for
anti-solicitation rules (to prevent brokers from exploiting the efforts
of the listing broker) has become more clear and more credible.
Because the rule now appears to be justifiable, and in the absence of
evidence of anticompetitive effects, I no longer can find reason to
believe sufficient to challenge the rule under Section 5 of the
Federal Trade Commission Act.

! Puget Sound Multiple Listing Service, Docket C-3300 (Aug. 2, 1990).
2
" Bellingham-Whatcom County Multiple Listing Service, Docket C-3299 (Aug. 2, 1990).

3 I dissented from these prohibitions. on the grounds that the rules did not affect the level of commis-
sions, did not mandate the division of commissions and applied only when the listing broker failed to
specify a split. See Separate Statement of Commissioner Mary L. Azcuenaga, Concurring in Part and
Dissenting in Part in Puget Sound and Bellingham-Whatcom.
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IN THE MATTER OF

DETROIT AUTO DEALERS ASSOCIATION, INC., ET AL.
Docket 9189. Interlocutory Order Sept. 28, 1993

ORDER

Counsel for the Ford Motor and Volkswagen respondents have
moved that the complaint against three respondents be dismissed and
their names be removed from the order of February 22, 1989. The
assets of Sterling Motors, Inc. were sold, and the dealership fran-
chise was terminated. The sale was to an unrelated buyer, and the
sellers retained no interest in the dealership or assets. One individual
respondent, William Hickey, is deceased. McAlister Motors, Inc.
operated a Volkswagen and Toyota dealership. The Volkswagen
franchise was abandoned and terminated. The Toyota assets and
Toyota franchise, however, were sold to Audette Toyota. Complaint
counsel do not oppose the motion.

The Commission has considered the motion and determined to
grant it as to Mr. Hickey and Sterling Motors, Inc. Accordingly,

It is ordered, That the complaint against Mr. Hickey and Sterling
Motors, Inc. be and hereby is dismissed.

It is further ordered, That the order of February 22, 1989, of the
Commission be and hereby is modified to delete their names.

It is further ordered, That respondent McAlister Motors, Inc. be
and hereby is directed to file further information concerning whether
Audette Toyota is a successor or assign within the meaning of the
definition of a "Dealership and Individual Respondent"” in the order
of February 22, 1989.
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IN THE MATTER OF

SYNCHRONAL CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
POSTAL REORGANIZATION ACT AND SECS. 5 AND 12 OF
THE FEDERAL TRADE COMMISSION ACT

Docket 9251. Complaint, Oct. 28, 1991--Decision, Oct. 1, 1993

This consent order prohibits, among other things, a New York-based infomercial
company, two of its former officers, and several other respondents from
making any unsubstantiated claims for a number of different types of
products; from disseminating the two infomercials for a purported baldness
cure and a cellulite treatment; and from misrepresenting the results of any
tests or studies used for marketing any product or service. In addition, the
consent order requires Synchronal to pay $3.5 million into a consumner redress
fund, and requires Ira Smolev, a former officer, to maintain a $500,000
escrow account before advertising various consumer products.

Appearances

For the Commission: Richard Cleland, Michael J. Bloom and
Lesley Fair.

For the respondents: William Wachtel, in-house counsel for
Synchronal Corporation, New York, N.Y. Michael Lasky, Davis &
Gilbert, New York, N.Y. and Helene Jaffe, Weil, Gotshal &
Manges, New York, N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Synchronal Corporation, Synchronal Group, Inc., Smoothline
Corporation, and Omexin Corporation, corporations; Ira Smolev,
individually and as a former officer and director of Synchronal
Corporation and Synchronal Group, Inc.; Richard E. Kaylor,
individually and as an officer and director of Synchronal
Corporation, Synchronal Group, Inc., Smoothline Corporation, and
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Omexin Corporation; Thomas L. Fenton, individually and as an
officer and director of Synchronal Corporation and Synchronal
Group, Inc.; and Ana Blau a/k/a Anushka, and Steven Victor, M.D.,
individually, hereinafter sometimes referred to as respondents, have
violated the provisions of the Federal Trade Commission Act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Synchronal Corporation is a
Delaware corporation, with its offices and principal place of
business at 1515 Broadway, New York, New York. Synchronal
produces, distributes, and provides various services for numerous
program-length television advertisements, or “infomercials,” on its
own behalf or for third-party sellers of products and services. These
infomercials include “Cellulite Free: Straight Talk with Erin Gray”
for the Anushka Bio-Response Body Contouring Program (“the
Anushka products™), a purported cellulite treatment; and “Can You
Beat Baldness?” for Omexin, a purported treatment for hair loss.
Synchronal has also sold various products through telephone
solicitations, including Chae Basics, a purported skin treatment.

Respondent Synchronal Group, Inc. (“Synchronal Group”), is a
Delaware corporation, with its offices and principal place of
business at 1515 Broadway, New York, New York. Synchronal
Group is the holding company for Synchronal Corporation.

Respondent Smoothline Corporation is a Delaware corporation,
with its offices and principal place of business at 171 Mariner Drive,
Southampton, New York. It has advertised, offered for sale, and
sold the Anushka products.

Respondent Omexin Corporation is a Delaware corporation, with
its offices and principal place of business at 171 Mariner Drive,
Southampton, New York. It has advertised, offered for sale, and
sold Omexin.

Respondent Ira Smolev (“Smolev”) is or was at relevant times
herein an officer and director of Synchronal Corporation and
Synchronal Group. Individually or in concert with others, he has
formulated, directed, and controlled the acts and practices of



SYNCHRONAL CORPORATION, ET AL. 991

989 Complaint

Synchronal Corporation and Synchronal Group. His home address
is 120 Meadow Lane, Southampton, New York.

Respondent Richard E. Kaylor (“Kaylor”) is or was at relevant
times herein an officer and director of Synchronal Corporation, Syn-
chronal Group, Smoothline Corporation, and Omexin Corporation.
Individually or in concert with others, he has formulated, directed,
and controlled the acts and practices of Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion. His business address is 1515 Broadway, New York, New
York.

Respondent Thomas L. Fenton (“Fenton”) is or was at relevant
times herein an officer and director of Synchronal Corporation and
Synchronal Group. Individually or in concert with others, he has
formulated, directed, and controlled the acts and practices of Syn-
chronal Corporation and Synchronal Group. His business address
is 1515 Broadway, New York, New York.

Respondent Ana Blau a/k/a Anushka (“Blau”) is or was at
relevant times herein the founder and co-owner of the Anushka
Institute. Blau’s business address is 241 East 60th Street, New
York, New York. Blau aided in the promotion of the Anushka
products by providing an expert endorsement of the product on the
“Cellulite Free: Straight Talk with Erin Gray” infomercial. In
return for her role in marketing the Anushka products, Blau has
received remuneration from the manufacturer and/or distributor of
the product.

Respondent Steven Victor, M.D. (“Victor”) is or was at relevant
times herein a medical doctor licensed to practice by the State of
New York, with a specialty in dermatology. Victor’s business
address is 30 East 76th Street, New York, New York. Victor aided
in the promotion of Omexin by providing an expert endorsement of
the product on the “Can You Beat Baldness?” infomercial. In return
for his role in marketing Omexin, Victor has received remuneration
from the manufacturer and/or distributor of the product.

The aforementioned respondents cooperated and acted together
in carrying out the acts and practices hereinafter set forth.
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PAR. 2. Respondents have manufactured, advertised, offered for
sale, sold, and distributed the Anushka products, Omexin, and Chae
Basics. These products are foods, cosmetics, and/or drugs, as the
terms “food,” “cosmetic” and “drug” are defined in Sections 5, 12
and 15 of the Federal Trade Commission Act .

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, 15
U.S.C. 44.

THE ANUSHKA PRODUCTS

PAR. 4. Respondents Synchronal Corporation, Synchronal
Group, Smoothline Corporation, Smolev, Kaylor, and Fenton have
disseminated or have caused to be disseminated advertisements and
promotional materials for the Anushka products, including but not
necessarily limited to the attached Exhibit A, a transcription of the
infomercial entitled “Cellulite Free: Straight Talk with Erin Gray.”
The aforesaid advertisement contains the following statements:

1. Narrator: “The skin is massaged with our body contouring gel which has
ingredients like our specially processed French seaweed formula with its unique
beneficial properties that really penetrates the skin into the cellulite layer. You
can actually feel the gel working as it penetrates into the cellulite. And in days our
clients are on their way to being cellulite-free, even after years of living with
cellulite.” (Exhibit A, p. 8]

2. Vicki: “After the first treatment I was hooked. I really saw a difference
immediately. So I did exactly what Anushka told me to do and the cellulite came
off rapidly. Each week my hips and thighs looked better. Within six weeks it was
all gone. You know, I should also mention that I lost nine pounds and a couple of
inches off my hips and thighs.” [Exhibit A, p. 10]

3. Gray: “Many doctors and others in the medical profession are enthusiastic
about the Anushka program. . .” [Exhibit A, p. 13]

4. Woman: “Within four weeks I lost inches off my thighs and my thighs
looked smoother and firmer. Within six weeks the cellulite was gone.” [Exhibit
A, p. 30]

5. Woman: “Well, within three months I had not only lost all of my cellulite
but I also lost about four inches from my hips and thighs. Ilost fifteen pounds and
a full dress size.” (Exhibit A, p. 29]
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6. Announcer: “Now, here’s how you can order the really proven way to get
rid of cellulite. Just pick up your phone, dial this number and order Anushka's
five-and-a-half-minute bio-response body contouring program right now. Imagine
opening your package from Anushka and realizing you are on your way to ridding
your body of ugly cellulite. In only minutes a day a few days a week . . . . After
the first treatment you'll begin to see a difference. You’ll be well on your way to
a cellulite-free body.” [Exhibit A, pp. 18-19, 30-31]

Announcer: “Step one, you massage the unique body contour and seaweed
gel which penetrates the open pores of the skin to start attacking those ugly
cellulite pockets from the very first treatment. In minutes you’ll feel the seaweed
at work. The second step is to take cellulean enzymes to help your body
metabolize carbohydrates and help you with your body contouring program. The
third step is to apply your Anushka body firming lotion to firm the skin with its
deep penetrating action. . . . Call now so you can start the Anushka body
contouring program working for you. Get rid of those ugly cellulite pockets once
and for all.” [Exhibit A, pp. 19-20, 31-32]

7. Marie: “I was very impressed by Anushka’s clients because they verified
the claims. Also the extensive client charts that showed the proof with numbers,
with statistics. And the experts, medical and otherwise that backed up what she
was saying. And one thing that is very surprising and I was very, very impressed
by it is that one of the key ingredients in her treatment is something as simple as
seaweed.”

Gray: “Well, tell us, Anushka, is this ordinary seaweed?”

Anushka: “Absolutely not. We use a very special seaweed. And one of the
people we turned to for this seaweed is a leading researcher in marine biology.
And he is here with us today to help explain how seaweed works to help get rid
of cellulite. . ..”

Gray: “Now tell us, how is it that seaweed effects cellulite?”

Fryda: “Well, I think this diagram will help make it clear. These are cellulite
cells with their trapped toxins surrounded by tough connective tissue. Now with
cellulite cells the hardened connective tissue won’t let these nutrients get to the
cells so the trapped toxins cannot be neutralized and taken away . . .. There are
other effective ingredients in Anushka’s anti-cellulite gel. But seaweed is a key
to its success. It’s one reason why it’s the most powerful anti-cellulite program
ever developed.” [Exhibit A, pp. 25-27]

8. Anushka: “Well, let me tell you that in the course of my research I finally
found the combination which worked to make my cellulite disappear. And I was
the happiest woman on earth. Needless to say. So that is what made me decide
to start with the Anushka Institute so other women could benefit from our
discovery.” [Exhibit A, p. 6]

9. Anushka: "Many of our clients wanted to share the treatments with
friends who lived outside New York . . . . They urged us to develop a program that
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could be used at home. We insisted it be both easy to use and at the same time
completely effective so their friends could get the same results." [Exhibit A, p. 9]

10. Anushka: “I am so certain that my anti-cellulite program will work for
you as well as it has for thousands of my clients that I will return to you every
penny you spend for the program if you're not completely satisfied.” [Exhibit A,
pp- 21, 32-33]

11. Anushka: “And remember you did not do anything to make cellulite
appear, but now you can make it disappear.” [Exhibit A, p. 21]

PAR. 5. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to the advertisement
attached as Exhibit A, respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, Smolev, Kaylor, and
Fenton have represented, directly or by implication, that:

A. The Anushka Bio-Response Body Contouring Gel, Firming
Lotion, Multi-Revitalizing Cream, and Cellulean tablets contain
ingredients that substantially reduce or eliminate cellulite from the
body.

B. Users of the Anushka Bio-Response Body Contouring Gel,
Firming Lotion, Multi-Revitalizing Cream and Cellulean tablets will
achieve a visible reduction in cellulite after a single or a few
treatments.

C. Use of the Anushka Bio-Response Body Contouring Gel,
Firming Lotion, Multi-Revitalizing Cream and Cellulean tablets will
cause a substantial reduction in the size of the hips and thighs.

D. Use of the Anushka Bio-Response Body Contouring Gel,
Firming Lotion, Multi-Revitalizing Cream and Cellulean tablets will
cause the loss of a substantial amount of weight.

E. For thousands of women, the Anushka Bio-Response Body
Contouring Gel, Firming Lotion, Multi-Revitalizing Cream, and
Cellulean tablets have substantially reduced or eliminated cellulite
from the body.

PAR. 6. In truth and in fact:
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A. The Anushka Bio-Response Body Contouring Gel, Firming
Lotion, Multi-Revitalizing Cream, and Cellulean tablets do not
contain ingredients that substantially reduce or eliminate cellulite
from the body.

B. Users of the Anushka Bio-Response Body Contouring Gel,
Firming Lotion, Multi-Revitalizing Cream and Cellulean tablets will
not achieve a visible reduction in cellulite after a single or a few
treatments.

C. Use of the Anushka Bio-Response Body Contouring Gel,
Firming Lotion, Multi-Revitalizing Cream and Cellulean tablets will
not cause a substantial reduction in the size of the hips and thighs.

D. Use of the Anushka Bio-Response Body Contouring Gel,
Firming Lotion, Multi-Revitalizing Cream and Cellulean tablets will
not cause the loss of a substantial amount of weight.

E. For thousands of women, Anushka Bio-Response Body
Contouring Gel, Firming Lotion, Multi-Revitalizing Cream, and
Cellulean tablets have not substantially reduced or eliminated
cellulite from the body.

Therefore, the representations set forth in paragraph five were,
and are, false and misleading.

PAR. 7. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to the advertisement
attached as Exhibit A, respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, Smolev, Kaylor, and
Fenton have represented, directly or by implication, that at the time
they made the representations set forth in paragraph five, they
possessed and relied upon a reasonable basis for such
representations.

PAR. 8. In truth and in fact, at the time they made the
representations set forth in paragraph five, respondents Synchronal
Corporation, Synchronal Group, Smoothline Corporation, Smolev,
Kaylor, and Fenton did not possess and rely upon a reasonable basis
for such representations. Therefore, respondents’ representation as
set forth in paragraph seven was, and is, false and misleading.



996 FEDERAL TRADE COMMISSION DECISIONS

Complaint 116 F.T.C.

PAR. 9. Respondent Blau has made statements as an expert
endorser in advertisements and promotional materials for the
Anushka products, including but not necessarily limited to the
attached Exhibit A. These statements include the following:

1. Anushka: “Well, let me tell you that in the course of my research I finally
found the combination which worked to make my cellulite disappear. And I was
the happiest woman on earth. Needless to say. So that is what made me decide
to start with the Anushka Institute so other women could benefit from our
discovery.” [Exhibit A, p. 6]

2. Anushka: “Many of our clients wanted to share the treatments with friends
who lived outside New York . . .. They urged us to develop a program that could
be used at home. We insisted it be both easy to use and at the same time
completely effective so their friends could get the same results.” [Exhibit A, p. 9]

3. Anushka: “I am so certain that my anti-cellulite program will work for you
as well as it has for thousands of my clients that I will return to you every penny
you spend for the program if you’re not completely satisfied.” [Exhibit A, pp. 21,
32-33] :
4. Anushka: “And remember you did not do anything to make cellulite
appear, but now you can make it disappear.” [Exhibit A, p. 21]

5. Anushka: “We use a very special seaweed. And one of the people we
turned to for this seaweed is a leading researcher in marine biology. And he is
here with us today to help explain how seaweed works to help get rid of cellulite.”
[Exhibit A, p. 26]

6. Anushka: “Remember, it’s not your fault you have cellulite. Just say to
yourself, I don't have to put up with it anymore because now I know what to do.
I did it. You can do it too.” [Exhibit A , p. 34]

PAR. 10. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
nine, including but not necessarily limited to the advertisement
attached as Exhibit A, respondent Blau has represented, directly or
by implication, that:

A. The Anushka Bio-Response Body Contouring Gel, Firming
Lotion, Multi-Revitalizing Cream, and Cellulean tablets contain
ingredients that substantially reduce or eliminate cellulite from the
body.
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B. For thousands of women, the Anushka Bio-Response Body
Contouring Gel, Firming Lotion, Multi-Revitalizing Cream, and
Cellulean tablets have substantially reduced or eliminated cellulite
from the body.

PAR. 11. In truth and in fact:

A. The Anushka Bio-Response Body Contouring Gel, Firming
Lotion, Multi-Revitalizing Cream, and Cellulean tablets do not
contain ingredients that substantially reduce or eliminate cellulite
from the body.

B. For thousands of women, the Anushka Bio-Response Body
Contouring Gel, Firming Lotion, Multi-Revitalizing Cream, and
Cellulean tablets have not substantially reduced or eliminated
cellulite from the body.

Therefore, the representations set forth in paragraph ten were,
and are, false and misleading, and respondent Blau knew or should
have known that said representations were, and are, false and
misleading.

PAR. 12. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
nine, including but not necessarily limited to the advertisement
attached as Exhibit A, respondent Blau has represented, directly or
by implication, that at the time she made the representations set forth
in paragraph ten, she possessed and relied upon a reasonable basis
for such representations, consisting of an actual exercise of her
represented expertise in cellulite reduction, in the form of an
examination or testing of the Anushka products at least as extensive
as an expert in that field would normally conduct in order to support
the conclusions presented in the endorsement.

PAR. 13. In truth and in fact, at the time she made the
representations set forth in paragraph ten, respondent Blau did not
possess and rely upon a reasonable basis for such representations.
Therefore, respondent Blau’s representation as set forth in paragraph
twelve was, and is, false and misleading.
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OMEXIN

PAR. 14. Respondents Synchronal Corporation, Synchronal
Group, Omexin Corporation, Smolev, Kaylor, and Fenton have
disseminated or have caused to be disseminated advertisements and
promotional materials for Omexin, including but not necessarily
limited to the attached Exhibit B, a transcription of the infomercial
entitled “Can You Beat Baldness?”. The aforesaid advertisement
contains the following statements and depictions:

1. Announcer: “The following program will give you news of a product
unlike anything else available anywhere for stopping hair loss and actually
reversing balding by growing new hair.” [Exhibit B, p. 2]

2. John Hylan: “Well, our research is still going on, but, it has gone far
enough to show that Omexin works. We know that Omexin really does stop hair
loss and does grow hair back.” [Exhibit B, P. 7]

3. Announcer: “Omexin has been scrupulously tested by dermatologists, and
clinicians, and by thousands of grateful individuals. The test results and the
personal stories speak for themselves." [Exhibit B, p. 14]

4. Announcer: “The answer couldn’t have been simpler. The Omexin
System is based on the Omexin Active Treatment, a fine white cream which you
simply massage into the affected areas daily.” [Exhibit B, p. 15]

5. Announcer: “Omexin works for the vast majority of people.” [Exhibit B,
p. 16]

6. Campanella: “It reportedly has stopped the balding process in a high
percentage of test subjects and even re-grown healthy new hair for a large number
of men and women of all ages.” [Exhibit B, p. 17]

7. Campanella: “What are your initial impressions of Omexin?”

Dr. Victor: “[In] Omexin, we have for men and women a new safe product
that they can apply that will stop the hair from falling out, and in a fair number of
patients, probably up to 70%, will start growing some new hair.” [Exhibit B, p.
9]

8. Campanella: “Dr. Wexler, what about your research?”

Dr. Wexler: “We have patients in both a double-blind study and using what
we consider to be a very active ingredient, and what we’ve seen is that patients
are ceasing to lose their hair very quickly within starting Omexin and then within
a short time after, they start seeing new hair appear. It's not just a fuzz, we’re
seeing actual pigmented terminal hair, which is very exciting for the patient as
well as the doctor.” [Exhibit B, p. 10]

9. Hylan: “Now, we don't know if that’s the reason Omexin grows hair, but
we sure do know that it does.”
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Campanella: “And can you prove that?”

Hylan: “Absolutely! To prove that Omexin works, we’ve done thorough,
extensive testing using medically sound methods and applying the highest
scientific standards.” [Exhibit B, p. 7]

PAR. 15. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
fourteen, including but not necessarily limited to the advertisement
attached as Exhibit B, respondents Synchronal Corporation, Syn-
chronal Group, Omexin Corporation, Smolev, Kaylor, and Fenton
have represented, directly or by implication, that:

A. Omexin contains an ingredient that curtails hair loss for a
large majority of balding men and women.

B. Omexin contains an ingredient that promotes the growth of
significant numbers of new, pigmented terminal hairs where hair has
previously been lost for a large majority of balding men and women.

C. Omexin contains an ingredient that has been scientifically
proven to curtail hair loss for a large majority of balding men and
women.

D. Omexin contains an ingredient that has been scientifically
proven to promote the growth of significant numbers of new, pig-
mented terminal hairs where hair has previously been lost for a large
majority of balding men and women.

E. Omexin has successfully curtailed hair loss and promoted
new hair growth for thousands of balding men and women.

PAR. 16. In truth and in fact:

A. Omexin does not contain an ingredient that curtails hair loss
for a large majority of balding men and women.

B. Omexin does not contain an ingredient that promotes the
growth of significant numbers of new, pigmented terminal hairs
where hair has previously been lost for a large majority of balding
men and women.
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C. Omexin does not contain an ingredient that has been scientif-
ically proven to curtail hair loss for a large majority of balding men
and women.

D. Omexin does not contain an ingredient that has been scientif-
ically proven to promote the growth of significant numbers of new,
pigmented terminal hairs where hair has previously been lost.

E. Omexin has not successfully curtailed hair loss and promoted
new hair growth for thousands of balding men and women.

Therefore, the representations set forth in paragraph fifteen were,
and are, false and misleading.

PAR. 17. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
fourteen, including but not necessarily limited to the advertisement
attached as Exhibit B, respondents Synchronal Corporation, Syn-
chronal Group, Omexin Corporation, Smolev, Kaylor, and Fenton
have represented directly or by implication, that at the time they
made the representations set forth in paragraph fifteen, they pos-
sessed and relied upon a reasonable basis for such representations.

PAR. 18. In truth and in fact, at the time they made the repre-
sentations set forth in paragraph fifteen, respondents Synchronal
Corporation, Synchronal Group, Omexin Corporation, Smolev,
Kaylor, and Fenton did not possess and rely upon a reasonable basis
for such representations. Therefore, respondents’ representation as
set forth in paragraph seventeen was, and is, false and misleading.

PAR. 19. Respondent Victor has made statements as an expert
endorser in advertisements and promotional materials for Omexin,
including but not necessarily limited to the attached Exhibit B.
These statements include the following:

1. Dr. Victor: “Then, on the other side of the coin, we have very controlled
scientific studies. We have 2 groups. We actually take the men who are bald. We
tattoo their scalp and we have them apply the Omexin in the balding area every
day, twice a day. Now, every month they come back and we count the number of
hairs that grow in the area where we tattooed their scalp. . . So far the studies have
shown that these men are growing new hair.” [Exhibit B, pp. 8-9]
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2. Dr. Victor: “.. . basically, the majority of patients get a good result within

3 weeks.” [Exhibit B, p. 11]

3. Dr. Victor: “Now, Omexin is a product that can stop hair loss and grow
hair for a vast majority of people.” [Exhibit B, p. 19]

4. Dr. Victor: “What is particularly good about Omexin, for a man or a
woman in their 30’s or 20’s, with just beginning to thin. If they start using the
product religiously, they can stop the hair from falling out. And they can retain
the hair they have and remain that way for the rest of their lives.” [Exhibit B, p.
20]

5. Dr. Victor: “I think in Omexin, we have for men and women, a new safe
product they can apply that will stop the hair from falling out, and in a fair number
of patients, probably up to 70%, will start growing some new hair.” [Exhibit B,
p. 20]

PAR. 20. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
nineteen, including but not necessarily limited to the advertisement
attached as Exhibit B, respondent Victor has represented, directly or
by implication, that:

A. Omexin contains an ingredient that curtails hair loss for a
large majority of balding men and women.

B. Omexin contains an ingredient that promotes the growth of
significant numbers of new, pigmented terminal hairs where hair has
previously been lost for a large majority of balding men and women.

C. Omexin contains an ingredient that has been scientifically
proven to curtail hair loss for a large majority of balding men and
women. ‘

D. Omexin contains an ingredient that has been scientifically
proven to promote the growth of significant numbers of new,
pigmented terminal hairs where hair has previously been lost in a
large majority of balding men and women.

PAR. 21. In truth and in fact:

A. Omexin does not contain an ingredient that curtails hair loss
for a large majority of balding men and women.
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B. Omexin does not contain an ingredient that promotes the
growth of significant numbers of new, pigmented terminal hairs
where hair has previously been lost for a large majority of balding
men and women.

C. Omexin does not contain an ingredient that has been
scientifically proven to curtail hair loss for a large majority of
balding men and women.

D. Omexin does not contain an ingredient that has been
scientifically proven to promote the growth of significant numbers
of new, pigmented terminal hairs where hair has previously been lost
for a large majority of balding men and women.

Therefore, the representations set forth in paragraph twenty
were, and are, false and misleading, and respondent Victor knew or
should have known that said representations were, and are, false and
misleading.

PAR. 22. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
nineteen, including but not necessarily limited to the advertisement
attached as Exhibit B, respondent Victor has represented, directly or
by implication, that at the time he made the representations set forth
in paragraph twenty, he possessed and relied upon a reasonable basis
for such representations, consisting of an actual exercise of his
represented expertise in the treatment of hair loss, in the form of an
examination or testing of Omexin at least as extensive as an expert
in that field would normally conduct in order to support the
conclusions presented in the endorsement.

PAR. 23. In truth and in fact, at the time he made the
representations set forth in paragraph twenty, respondent Victor did
not possess and rely upon a reasonable basis for such
representations. Therefore, respondent Victor’s representation as set
forth in paragraph twenty-two was, and is, false and misleading.

DECEPTIVE FORMAT

PAR. 24. Through the advertising and dissemination of
“Cellulite Free: Straight Talk with Erin Gray,” respondents Syn-
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chronal Corporation, Synchronal Group, Smoothline Corporation,
Smolev, Kaylor, and Fenton have represented, directly or by impli-
cation, that “Cellulite Free: Straight Talk with Erin Gray” is an
independent television program and is not paid commercial advertis-
ing.

PAR. 25. In truth and in fact, “Cellulite Free: Straight Talk with
Erin Gray” is not an independent television program and is paid
commercial advertising. Therefore, the representation set forth in
paragraph twenty-four was, and is, false and misleading.

PAR. 26. Through the advertising and dissemination of “Can
You Beat Baldness?” respondents Synchronal Corporation,
Synchronal Group, Omexin Corporation, Smolev, Kaylor, and
Fenton have represented, directly or by implication, that “Can You
Beat Baldness?” is an independent television program and is not
paid commercial advertising.

PAR. 27. In truth and in fact, “Can You Beat Baldness?” is not
an independent television program and is paid commercial
advertising. Therefore, the representation set forth in paragraph
twenty-six was, and is, false and misleading.

CONSUMER TESTIMONIALS

PAR. 28. Through the advertising and dissemination of
“Cellulite Free: Straight Talk with Erin Gray,” respondents Syn-
chronal Corporation, Synchronal Group, Smoothline Corporation,
Smolev, Kaylor, and Fenton, in numerous instances have repre-
sented, directly or by implication, that testimonials from consumers
appearing in advertisements for the Anushka products reflect the
typical or ordinary experience of members of the public who have
used the products.

PAR. 29. In truth and in fact, in numerous instances, testimoni-
als from consumers appearing in advertisements for the Anushka
products do not reflect the typical or ordinary experience of
members of the public who have used the products. Therefore, the
representation set forth in paragraph twenty-eight was, and is, false
and misleading.
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PAR. 30. Through the advertising and dissemination of “Can
You Beat Baldness?” respondents Synchronal Corporation,
Synchronal Group, Omexin Corporation, Smolev, Kaylor, and
Fenton, in numerous instances have represented, directly or by
implication, that testimonials from consumers appearing in
advertisements for Omexin reflect the typical or ordinary experience
of members of the public who have used the product.

PAR. 31. In truth and in fact, in numerous instances,
testimonials from consumers appearing in advertisements for
Omexin do not reflect the typical or ordinary experience of members
of the public who have used the product. Therefore, the representa-
tion set forth in paragraph thirty was, and is, false and misleading.

AUTOMATIC SHIPMENT AND UNORDERED MERCHANDISE

PAR. 32. In the advertising and sale of the Anushka products,
respondents Synchronal Corporation, Synchronal Group, Smoothline
Corporation, Smolev, Kaylor, and Fenton have in numerous
instances shipped without consumers’ express consent additional
supplies of these products to consumers who ordered an initial
supply, and have billed consumers’ credit card accounts for these
additional shipments without the consumers’ knowledge and
authorization. Respondents Synchronal Corporation, Synchronal
Group, Smoothline Corporation, Smolev, Kaylor, and Fenton did not
adequately disclose to those consumers prior to their initial purchase
that additional products would be shipped to them and that the
consumers would be billed for them. Respondents’ practices as set
forth herein have caused substantial injury to consumers that is not
outweighed by any countervailing benefits to consumers or
competition and is not reasonably avoidable by consumers, and
constitute unfair and deceptive acts and practices.

PAR. 33. By and through the acts and practices alleged in
paragraph thirty-two, respondents Synchronal Corporation, Syn-
chronal Group, Smoothline Corporation, Smolev, Kaylor, and
Fenton have mailed or caused to be mailed supplies of the Anushka
products to consumers without the expressed request or consent of
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the recipient without having attached to the products a clear and
conspicuous statement that the recipient may treat the products as a
gift and has the right to retain, use, discard, or dispose of them in
any manner the recipient sees fit without any obligation to the
respondent. Respondents’ practices as set forth herein have caused
substantial injury to consumers that is not outweighed by any
countervailing benefits to consumers or competition and is not
reasonably avoidable by consumers, and constitute unfair and
deceptive acts or practices.

PAR. 34. In the advertising and sale of Omexin, respondents
Synchronal Corporation, Synchronal Group, Omexin Corporation,
Smolev, Kaylor, and Fenton have in numerous instances shipped
without consumers’ express consent additional supplies of these
products to consumers who ordered an initial supply, and have billed
consumers’ credit card accounts for these additional shipments
without the consumers’ knowledge and authorization. Respondents
Synchronal Corporation, Synchronal Group, Omexin Corporation,
Smolev, Kaylor, and Fenton did not adequately disclose to those
consumers prior to their initial purchase that additional products
would be shipped to them and that the consumers would be billed
for them. Respondents’ practices as set forth herein have caused
substantial injury to consumers that is not outweighed by any
countervailing benefits to consumers or competition and is not
reasonably avoidable by consumers, and constitute unfair and
deceptive acts and practices.

PAR. 35. By and through the acts and practices alleged in
paragraph thirty-four, respondents Synchronal Corporation, Syn-
chronal Group, Omexin Corporation, Smolev, Kaylor, and Fenton
have mailed or caused to be mailed supplies of Omexin to
consumers without the expressed request or consent of the recipient
without having attached to the products a clear and conspicuous
statement that the recipient may treat the products as a gift and has
the right to retain, use, discard, or dispose of them in any manner the
recipient sees fit without any obligation to the respondent.
Respondents’ practices as set forth herein have caused substantial
injury to consumers that is not outweighed by any countervailing
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benefits to consumers or competition and is not reasonably
avoidable by consumers, and constitute unfair and deceptive acts or
practices.

PAR. 36. Respondents Synchronal Corporation, Synchronal
Group, Smolev, Kaylor, and Fenton have promoted, offered for sale,
and sold Chae Basics through telephone solicitations of consumers
identified from their purchases of other products sold through
advertisements produced or disseminated by Synchronal Corpora-
tion or Synchronal Group. In numerous instances in the course of
these telephone solicitations, respondents’ agents have represented,
directly or by implication, that consumers would be sent a free
supply of Chae Basics.

PAR. 37. In truth and in fact, in numerous instances the supply
of Chae Basics sent to consumers as described in paragraph thirty-
six was not free, in that consumers’ credit card accounts were billed
a charge for the product. Therefore, the representations set forth in
paragraph thirty-six were, and are, false and misleading.

PAR. 38. In the solicitation of orders by telephone of Chae
Basics, respondents Synchronal Corporation, Synchronal Group,
Smolev, Kaylor, and Fenton have in numerous instances billed the
credit card accounts of consumers who agreed to the receipt of a
supply of the product that was represented as free, have
automatically shipped additional supplies of the product to
consumers without their express consent, and have automatically
billed consumers’ credit card accounts for these latter shipments
without the consumers’ express knowledge and authorization.
Respondents Synchronal Corporation, Synchronal Group, Smolev,
Kaylor, and Fenton did not adequately disclose to those consumers
prior to their initial purchase that additional products would be
shipped to them and that the consumers would be billed for them.
The practices of respondents Synchronal Corporation, Synchronal
Group, Smolev, Kaylor, and Fenton as set forth herein have caused
substantial injury to consumers that is not outweighed by any
countervailing benefits to consumers or competition and is not
reasonably avoidable by consumers, and constitute unfair and
deceptive acts or practices.
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PAR. 39. By and through the acts and practices alleged in
paragraph thirty-eight, respondents Synchronal Corporation, Syn-
chronal Group, Smolev, Kaylor, and Fenton have mailed or caused
to be mailed supplies of Chae Basics to consumers without the
expressed request or consent of the recipient without having
attached to the products a clear and conspicuous statement that the
recipient may treat the products as a gift and has the right to retain,
use, discard, or dispose of them in any manner the recipient sees fit
without any obligation to the respondent. Respondents’ practices as
set forth herein have caused substantial injury to consumers that is
not outweighed by any countervailing benefits to consumers or
competition and is not reasonably avoidable by consumers, and
constitute unfair and deceptive acts or practices.

PAR. 40. By and through the acts and practices alleged in this
complaint, respondents have violated Sections 5(a) and 12 of the
Federal Trade Commission Act and the provisions of the Postal
Reorganization Act, 39 U.S.C. 3009, by directly or indirectly
engaging in unfair or deceptive acts or practices, by disseminating
false advertisements in or affecting commerce, and by acting in
concert with others, or knowingly and substantially assisting others
to employ the violations set forth above by providing the means and
instrumentalities for the commission of such unfair or deceptive acts
or practices.



1008 FEDERAL TRADE COMMISSION DECISIONS

Complaint 116 F.T.C.

EXHIBIT A

Media Transcripts. Inc.

41 West 83rd Street, New York, N.Y. 10024.
(212) 362-1481

FAX 799-3482

FOR: SYNCHRONAL
1515 Broadway
NYC 10036
PROGRAM: INTERNATIONAL PROJECT STATION

ANUSKA: Free From Cellulite

DATE: CITY

WOMAN: This woman has conquered a hidden problem that nine out of ten
women suffer from. The problem is Cellulite. Stay with us as we share the
secrets, answer the questions and shed new light on this fat condition that distorts
the hips and tights of millions of woman across America.

In the next thirty minutes we’re going to explore the cellulite controversy.
You'll visit a leading cellulite treatment center in New York, the Anuska Institute.
And you’ll hear from doctors, authors, experts and people who have successfully
conquered their cellulite. Now, Straight Talk with Erin Grey.

(MUSIC)
(APPLAUSE)

ERIN GREY: Hi, I'm Erin Grey and welcome to Straight Talk. Before we
hear about the Anuska Institute’s discovery. And before we hear doctors and
experts talking about the Anuska Institute’s anti-cellulite program, before we meet
Anuska herself, I want to share with you the part that interests me the most. The
real inside stories of women who claim to know the secret of how to have
cellulite-free bodies.

(APPLAUSE)

WOMAN: T tried anything and everything I could to get rid of my cellulite
and nothing every worked. I mean, I thought it was absolutely hopeless. Then 1
happened to see an article in GLAMOUR about cellulite. It mentioned Anuska’s
institute. And since I live here in New York I thought I would try it. The first
time I did the program I didn’t notice anything except the way it made me feel.
So I tried it a couple more times. And by the fourth day I really saw a difference
in the mirror. My tights looked shaplier and firmer and my skin was much
smoother. I feel even better about Anuska’s program. But I feel even better about
the way I feel about myself and the way I look.
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(APPLAUSE)

WOMAN: When I discovered I was pregnant I got worried. Because my
mother had always told me that she developed cellulite after I was born. And sure
enough, after I was born. And sure enough, after my baby was born I saw my first
signs of cellulite. One day I noticed an article on cellulite in a magazine. I read
it. And it mentioned Anuska’s. I made an appointment and after about a month
by cellulite was gone.

(APPLAUSE)

GREY: And now I'd like you to meet the woman who wouldn’t take no for
an answer where people told her that there was no way to get rid of cellulite.
Ansuka.

(APPLAUSE)

ANUSKA: Thank you. Thank you. Thank you very much.

GREY: Allright already. They certainly seem to love you. Now it makes
me curious to find out why. So tell me, how did you get started discovering or get
started on your way to discovering or get started on your way to discovering you
anti-cellulite program?

ANUSKA: Really, I did it for myself. In my early twenties I developed
cellulite. On my buttocks, on the back of my legs and on my thighs. I was
devastated.

GREY: Oh, I know.

ANUSKA: No matter how much I dieted. I starved myself. And exercised
until I had no more strength. It would not go away.

GREY: Oh, I know. I’ve been there.

(LAUGHS)

ANUSKA: So you know what I'm saying.

GREY: Yeah, I do.

ANUSKA: Teven went to doctors who told me there was no such a thing as
cellulite.

GREY: You're kidding.

ANUSKA: Would you imagine? When I pointed to that stuff on my body
they said they couldn’t do anything about it.

GREY: Uh-huh.

ANUSKA: And I could vividly remember one patted me in the back and said,
but darling, you are so cute and you have such a wonderful husband. And why
should you worry about it? This made me so angry.

GREY: Oh. good.

ANUSKA: So furious. And determined to find the answer to get rid of it.

GREY: Oh, great. Thank goodness for the doctor. So what did you do?

ANUSKA: Well, let me tell you that in the course of my research I finally
found the combination which worked to make my cellulite disappear. And I was
the happiest woman on earth. Needless to say So that is what made ... made me
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decide to start with the Anuska Institute. So other women could benefit from our
discovery.

GREY: Oh, yes. Now, tell me honestly. Does ... does that mean that you
don’t have any cellulite?

ANUSKA: Now? Not anymore.

GREY: Honest?

ANUSKA: Honest.

GREY: Just between us.

ANUSKA: Between the two of us. No more cellulite. That’s great. Isn’t that
wonderful?

(APPLAUSE)

Well, I think this would be the perfect time to take a look at that video that
you prepared for us. .

NARRATOR: First, Anuska discusses a client’s figure flaws and goals and
shows them how the treatment works, being careful to explain every step and
assure them all the products they will be using are safe and natural. And Anuska
explains how here clients receive an initial four-week supply. And how after that
they’ll receive a sixty day supply automatically every other month unless they
notify us to stop. There are several key elements to the program. But now let’s
focus in on the important contouring gel and message. The skin is massaged with
our body contouring gel which has ingredients like our specially processed French
seaweed formula with it’s unique beneficial properties that really penetrates the
skin into the cellulite layer. You can actually feel the gel working as it penetrates
into the cellulite. And in days our clients are on their way to being cellulite free,
even after years of living with cellulite.

(APPLAUSE)

GREY: Wow. Well, tell me about the Anuska anti-cellulite program that you
can use at home. I mean how can you accomplish at home what you do at the
institute?

ANUSKA: Well, they are virtually the same. In the institute we apply the
treatment. At home you do it yourself. Which is less expensive because you don’t
have to help us pay the high New York rent.

GREY: Right.

ANUSKA: Many of our clients wanted to share the treatments with friends
who lived outside New York.

GREY: Mmm-hmm.

ANUSKA: They urged us to develop a program that could be used at home.
We insisted it be both easy to use and at the same time completely effective. So
their friends could get the same resulits.

GREY: Now, we have a woman in the audience who said she used the
Anuska home anti-cellulite program. Vicki, could you please stand up and tell us
your story?
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(APPLAUSE)

VICKI: After the first treatment I was hooked. I really saw a difference
immediately. So I did exactly what Anuska told me to do and the cellulite came
off rapidly. Each week my hips and thighs looked better. Within six weeks it was
all gone. And I knew I was looking good because I do a of work at my church and
one of the women there came up to me and said, Vicki, you look great. What are
you doing? I told her about Anuska’s anti-cellulite program because 1 was really
proud of myself for doing something to get back in shape. You know, I should
also mention that I lost nine pounds and a couple of inches off my hips and thighs.
And I feel great. And if I can judge by my friends I'm not looking bad either.

(APPLAUSE)

ANUSKA: Now, let me show you my new an exciting home video that
brings seventeen years of Anuska's secrets into the privacy of your own home. So
you can pamper yourself at your leisure. The videotape explains our massage
technique and includes great tips on exercise and nutrition.

NARRATOR: First you prepare the skin and the target areas by stimulating
it while the skin is dry. You can use a washcloth or a Lufa or a massage brush.
You rub the contouring gel into the target areas you've selected with the same
circular motions you use to stimulate the Skin. You will immediately begin
feeling the gel working. After the skin is stimulated you apply the firming lotion.

And immediately afterwards the multi-revitalizing cream. The third part of
the Anuska bio-response body contouring program is the easiest of all. You
simply take two celluline tablets after the two main meals of your day.

(APPLAUSE)

GREY: I know many of you must be wondering whether plastic surgery is
a solution to the cellulite problem. After all, liposuction is now the number one
procedure performed by plastic surgeons. And liposuction deals specifically with
fat. Now, let’s meet Dr. Robert Schwager, a prominent plastic surgeon we
interviewed here at his Fifth Avenue office in New York. He had some very
interesting comments on liposuction.

DR.. SCHWAGER: The liposuction can remove the deep layer of fat. But
what we have to avoid doing is getting too close to the skin. Otherwise, rather
than make the cellulite appear and the skin look better it can actually look worse.
After liposuction I needed a place that would be suitable to apply the deep
massage necessary to smooth out the superficial fat or cellulite, as you've
described. I spoke to colleagues who recommended the Anuska Institute. And
since then I've had the opportunity to send many patients there, all of whom have
had excellent things to say. As you can see, with this photograph I have some
patients that had an opportunity to undergo my liposuction followed by the Anuska
program. And you can see from the picture on the left that there’s certainly a
significant difference in this patient before surgery or pre-operatively, as you can
see afterwards. I think the combination of my liposuction and the Anuska
Institute’s program has certainly produced results superior to those by liposuction
alone.
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GREY: Many doctors and others in the medical community are enthusiastic
about the Anuska program. So we went to the office of Dr. Robert Sasoon, a
leading obstetrician.

DR. SASOON: As an obstetrician I see women with a variety of problems.
And I can honestly say that cellulite is not probably one of the more serious
problems I see on a day to day basis. ButIhave ... do have some patients who
are models and actresses who can’t afford to have a cellulite problem. As a result
of pregnancy often, women will have cellulite. And they’re very concerned about
this.

GREY: As Dr. Sasoon noted, models are people who can't afford to have
cellulite. Most women only have to face a mirror. Models have to face the
unforgiving eye of the camera. Dr. Sasoon thought you’d like to meet a model
who has used the Anuska program. So it’s a pleasure to introduce to you a former
Miss Kentucky who is now a New York model, Lyda Lewis.

(APPLAUSE)

GREY: Welcome, welcome. My dear, you are so thin and young that you
couldn’t possibly have cellulite lumps.

LEWIS: Idon’t anymore.

GREY: Ah.

LEWIS: But it doesn't matter how thin you are. It's a problem that affects
almost every women I know. You'd be surprised how many models are hiding a
cellulite problem under their high fashion clothes.

GREY: Really? Now tell me, when did you begin to have a problem?

LEWIS: Well, when I won the Miss Kentucky title I was in great shape. And
afterwards I continued dancing to stay that way. I thought cellulite was something
that only happened to you when you got a lot older. But years before I expected
it to happen, I got it. Fortunately one of the models I knew had had the same
problem. She told me there was only one way to handle it. Get over to the
Anuska Institute as fast as I could. That’s on nice thing about being a model. We
share our secrets with each other.

GREY: Ah. that's nice. So you did the program at the Institute.

LEWIS: Well, the day I was supposed to start the program at the institute [
got an assignment out of town. Anuska told me that I could take her anti-cellulite
program with me. I was concerned about whether I would get the same results as
my friend if I did it myself. But here I am, living proof that you don’t have to go
to the Anuska Institute to use Anuska’s anti-cellulite program. It’s so easy. It
worked for me in a hotel room.

GREY: Well, that’s great. Well, thank you very much, Lyda, for sharing that
with us. And it’s reassuring to find out that even beauty contest winners have
struggled with the same beauty problems that we all have. I mean, we’re certainly
not all fashion models. In fact, most of us are busy juggling career and home
responsibilities. So why don’t we speak to Linda Marshall who is from the heart
of the midwest. Linda?
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(APPLAUSE)

LINDA: TI'm from Madison, Wisconsin. And I've always felt it was
important to take care of your . . . body and the way you looked. And it isn’t easy
when you have small children and family and PTA and cub scouts. But it’s easy
compared to what happens to us after we hit our forties. My search for a cellulite
program goes back a million years. In fact, I'll never forget one day when my
sons were very little and we were walking down the beach and my young son
came up behind me and he said, what’s this cellulite behind you? The horror of
that moment. I then began looking for everything on the market and I've tried
everything on the market trying to find something that would, in fact, make a
difference. Nothing worked. Then one day I day I Andruska (sic) on the Regis
Philbin Show and I thought why not try it? So I called and ordered the at-home
anti-cellulite program and I started using the products. I was so excited one day
when I looked in the mirror and I could actually see a difference. It was one of the
greatest moments in my life. I think it’s absolutely terrific.

(APPLAUSE)

GREY: Please stay with us to find out what leading beauty experts think
about getting rid of cellulite. And find out how one author investigated Anuska.

ANNOUNCER: Now, here’s how you can order the really proven way to get
rid of you (sic) cellulite. Just pick up your phone, dial this number and order
Anuska’s five and a half minute bio-response body contouring program right now.
Imagine opening your package from Anuska and realizing you are on your way
to ridding you (sic) body of ugly cellulite. In only minutes a day a few days a
week. You know this is something you’ve owed yourself for years. Anuska’s
unique body contouring program works from the inside and from the outside to
guarantee you maximum results every day.

After the first treatment you will begin to see a difference. You’ll be well on
your way to a cellulite-free body. So don’t wait another moment. Call and say
hello, Anuska. Goodbye cellulite. It’s so easy to use and feels so good.

Step one, you massage the unique body contour and seaweed gel which
penetrates the open pores of the skin to start attacking those ugly cellulite pockets
from the very first treatment. In minutes you'll feel the seaweed at work. The
second step is to take the celluline (sic) enzymes to help your body metabolize
carbohydrates and help you with your body contouring program. The third step
is to apply your Anuska body firming lotion to firm the skin with its deep
penetrating action. And after that you apply the multi-revitalizing cream. Your
skin will feel smoother, suppler and well on the way to regaining the elasticity it’s
lost.

The Anuska body contouring program is only available directly from the
Anuska Institute through this TV show. Call now so you can start the Anuska
body contouring program working for you. Get rid of those ugly cellulite pockets
once and for all. Take charge of your life. Take control of your cellulite.
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And if you call right now during our one-time introductory offer you will
receive this free gift. This special body-contouring massaging brush. It’s our gift
to you just for ordering now. Plus as a very special added bonus you’ll receive
this exciting home video that brings you seventeen years of Anuska’s massage,
nutrition and exercise secrets. It’s yours free. But you must order now.

ANUSKA: I am so certain that my anti-cellulite program will work for you
as well as it has for thousands of my clients that I will return to you every penny
you spend for the program if you’re not completely satisfied. You risk absolutely
nothing. And remember, you did not do anything to make cellulite appear. But
now you can make it disappear.

ANNOUNCER: For the fastest delivery of your Anuska body contouring
program use your credit card. Simply dial 1-800-421-6400 and order now. Your
Anuska program is only 39.95 plus four dollars shipping and handling. So call 1-
800-421-6400 right now. Or send check or money order to the address on your
screen. Call 1-800-421-6400 right now. Sorry, no C.O.D.’s.

(APPLAUSE)

GREY: Welcome back to Straight Talk. If you’re just joining us I'm Erin
Grey. We are talking today about what appears to be an extraordinary anti-
cellulite advance made by the Anuska Institute in New York City. Their anti-
cellulite problems of thousands of women. Now, if you're still skeptical about
whether the Anuska anti-cellulite program can really get rid of cellulite when so
many other ways have failed to do so, the author of the BEAUTIFUL BODY
BOOK from Bantam was even more skeptical. Now, we caught up with the Zia
Wesley Hosford, beauty expert and busy author of five books on the west coast.
So now, let’s go to San Francisco and Zia will tell us how she tested the Anuska
anti-cellulite program.

ZIA: When I first began doing research for my new book on body care I
knew that I had to include a chapter on cellulite. And my previous. . .
investigation into the subject had been very discouraging. I found that all of the
treatments and products offered were nothing more than hype. Then I began
hearing about the Anuska salon. And the reports that I got initially were very
encouraging. People were quite happy with the results of the treatment. But I was
still very suspicious and decided to conduct a test of my own. So I chose someone
who had a cellulite problem who is not in this business and who is unknown by the
Anuska Institute. You can see she had a serious cellulite problem on her thighs,
upper legs and buttocks. And here she is after treatment. No bumps. No orange
peel skin. She definitely has a shaplier body contour. And her elasticity and skin
tone has also been improved.

(APPLAUSE)

GREY: And now let’s go to the Anuska Institute to meet Zia’s test case,
Sarah Peller, the woman in the before and after photographs. A woman who
successfully got rid of her cellulite.
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SARAH: Well, after the first week there was really a noticeable difference.
And after about three weeks it was really apparent. So much so that a woman that
I barely knew at my health club came up and asked me about it. It just kept
getting better and better and finally it was gone. It really helped me to feel good
about myself.

GREY: Isn’t that great? Many of you many (sic) have already read about the
Anuska Institute in leading magazines. She’s been written about in Elle, Glamour,
Mademoiselle, People, New York Times, Cosmopolitan, Vogue, Harper’s Bazaar
and you name it.

Our next guest might look very familiar to some of you. She has her own TV
show about women. Welcome beauty editor and newscaster Marie Rodriguez
Ichaso.

(APPLAUSE)

GREY: So tell us, how did you discover Anuska?

MARIE: Well, Idiscovered Anuska when I was researching a TV show about
cellulite. As a reporter and magazine editor I was skeptical really about the
amazing stories I was hearing regarding Anuska’s anti-cellulite treatment: To tell
you the truth, I had checked out many companies that claimed to have effective
cellulite treatments and they just didn’t work. [ was very impressed by Anuska’s
clients because they verified the claims. Also the extensive client charts that
showed the proof with numbers, with statistics. And the experts, medical and
otherwise that backed up what she was saying. So these turned me into a believer
also. And one thing that is very surprising and I was really very, very impressed
by it is that one of the key ingredients in her treatment is something as simple as
seaweed.

GREY: Well, tell us, Anuska, is this ordinary seaweed?

ANUSKA: Absolutely now (sic). We use a very special seaweed. And one
of the people we turned to for this seaweed is leading researcher in marine
biology. And he is here with us today to help explain how seaweed works to help
get rid of cellulite.

GREY: Oh, great Well, then let’s welcome Dan Frieda.

: (APPLAUSE)

GREY: That’s Frieda, right?

FRIEDA: Yes.

GREY: Okay. Now tells us, how is it that seaweed affects cellulite?

FRIEDA: Well, I think this diagram will help make it clear. These are
cellulite cells with their trapped toxins surrounded by tough connective tissue.
Now with cellulite cells the hardened connective tissue won’t let these nutrients
get to the cells so the trapped toxins cannot be neutralized and taken away. Now
let’s go for a moment this diagram of seaweed growing in the nutrient-rich ocean.

The seaweed absorbs magnesium, potassium, calcium and even rare trace
elements like zinc and selenium directly from the sea water. There are other
effective ingredients in Anuska’s anti-cellulite gel. But seaweed is a key to its
success. It’s one reason why it's the most powerful anti-cellulite program ever
developed.
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GREY: Wow. That was a wonderful explanation. Just terrific. Thank you
very much for joining us. Dan. And Marie, thank you very much.

MARIE: Thank you.

GREY: Ireally appreciate it.

MARIE: Thank you very much.

(APPLAUSE)

GREY: Now, let’s talk to women who have actually benefitted from all of
this.

WOMAN: A while ago I was in a department store looking for bathing suits.
I took a few into the dressing room and I tried them on, I turned around and I saw
myself in that three-way-mirror with all of those lights and I realize [ had cellulite.
I went a little berserk. I went home, I called a friend of mine. I was telling her
about this and she told me about Anuska. So I called Anuska and I bought the at-
home anti-cellulite kit. I tried it for few weeks and I found a lot of success. Well,
last weekend I was in Los Angeles to celebrate my fortieth birthday without the
cellulite thank you to Anuska.

(APPLAUSE)

WOMAN: I've always tried to take good care of myself. I exercise regularly.
But when you’re facing the prospect of turning forty you want all the help you can
get. So when I heard that there was supposed to be a new treatment to get rid of
cellulite I went right to try it. Well, within three months I had not only lost all of
my cellulite but I also lost about four inches from my thighs and hips. Ilost fifteen
pounds and full dress size. Anuska’s program is everything she says it it (sic) and
for me it was even more.

(APPLAUSE)

WOMAN: When I was younger I was very athletic and I developed muscular
thighs. As I got older I exercised less and my thighs began to develop cellulite.
Then one day I saw an article about Anuska’s anti-cellulite program in a magazine.
.. I'set up an appointment. I wasn’t sure that it would work. But I thought it was
worth a try. Within four weeks I lost inches off my thighs and my thighs looked
smoother and firmer. Within six weeks the cellulite was gone. I can wear a
bathing suit now, feel very proud of myself using Anuska’s anti-cellulite program
at home. I never want cellulite again.

(APPLAUSE)

GREY: Stay tuned for some final words of advice.

ANNOUNCER: Now here’s how you can order the really proven way to get
rid of you (sic) cellulite. Just pick up your phone, dial this number and order
Anuska’s five and half minute bio response body contouring program right now.
Imagine opening your package from Anuska and realizing you are on your way
to ridding your body of ugly cellulite in only minutes a day a few days a week.
You know this is something you’ve owed yourself for years. Anuskas’ a unique
body contouring program works from the inside and from the outside to guarantee
you maximum results every day. After the first treatment you will begin to see a
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difference. You’ll be well on your way to a cellulite-free body. So don’t wait
another moment. Call and say hello, Anuska. Goodbye cellulite. It’s so easy to
use and feels so good.

Step one, you massage the unique body-contouring seaweed gel which
penetrates the open pores of the skin to start attacking those ugly cellulite pockets
from the very first treatment. In minutes you’ll feel the seaweed at work. The
second step is to take the celluline enzymes to help you (sic) body metabolize
carbohydrates and help you with your body contouring program. The third step
is to apply you (sic) Anuska body-firming lotion to firm the skin with it’s deep
penetrating action. And after that you apply the multi-revitalizing cream. Your
skin will feel smoother, suppler and well on the way to regaining the elasticity it’s
lost. The Anuska body contouring program is only available directly from the
Anuska Institute through this TV show. Call now so you can start the Anuska
body-contouring program working for you. Get rid of those ugly cellulite pockets
once and for all. Take charge of you life. Take control of your cellulite.

And if you call right now during our one-time introductory offer you will
receive this free gift. This special body contouring massaging brush. It’s our gift
to you just for ordering now. Plus as a very special added bonus you’ll receive
this exciting home video that brings you seventeen years of Anuska’s massage,
nutrition and exercise secrets. It’s yours free but you must order now.

ANUSKA: Iam so certain that my anti-cellulite program will work for you
as well as it has for thousands of my clients that I will return to you every penny
you spend for the program if you’re not completely satisfied. And your risk,
absolutely nothing.

And remember, you did not do anything to make cellulite appear. But now
you can make it it (sic) disappear.

ANNOUNCER: For the fastest delivery of your Anuska Body Contouring
program use your credit card. Simply dial 1-800-421-6400 and order now. Your
Anuska program is only 39.95 plus four dollars shipping and handling. So call 1-
800-421-6400 right now. Or send check or money order to the address on your
screen. Call 1-800-421-6400 right now. Sorry, no C.0.D.s.

ERIN GREY: Well, I want to thank Anuska and our other guests for being
with us here today and for helping you understand that you are not stuck with
cellulite for life, that you can do something about it and that you can have the body
you want. Anuska, do you have any final words of advice for us?

ANUSKA: Yes,Ido.

GREY: Great.

ANUSKA: TI'd like to say to everyone, don’t be your own worst critic.
Remember, it’s not your fault you have cellulite. Just say to yourself I don’t have
to put up with it anymore because now I know what to do. 1did it. You can do
it, too.

(APPLAUSE)
(MUSIC)

END ANUSKA: FREE FROM CELLULITE
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EXHIBIT B

CAN YOU BEAT BALDNESS? LOOKING CLOSER
As Recorded 7/7/88

(OVER SHOTS OF BALD MEN IN STREET)
Roberta Morgan (VO): To just be told your hair is falling out, and there’s
nothing wrong with you, and there’s nothing we can do about it, is about the most
distressing news you could receive.

(OVER SHOTS OF BALD MEN IN STREET)
Brian Cristiano (VO): You say, Oh my God, is that going to happen to me
too? My brother went bald; my father is completely bald.

Cut to Brian (OC)
So you kind of know what’s happening, but you don’t want it to happen.
(IMAGE FREEZES) SUPER - IT DOESN’T HAVE TO HAPPEN!

Announcer (VO): Maybe it doesn’t have to happen.

Joe Baldwin (SOT): Since I started using the Omexin, it stopped falling out
and started growing back.

Alex Jimenez (SOT): This used to be a bald spot back here and it’s almost
completely covered up now.

Jonathan Avner (SOT): With the Omexin, it started growing hairs below my
hairline. In effect, starting to drop the hairline.

Roberta Morgan (SOT): Ihad a tremendous amount of loss through here and
in here. 1 do feel I’'m well on the road to recovery now, thanks to the Omexin.

(IMAGE FREEZES)
(DISSOLVE TO 20 SEC. TEASER SPOT)
(ANNOUNCER VO; SUPER CRAWL OF HIS WORDS)

ANNCR (VO): The following program will give you news of a product
unlike anything else available anywhere for stopping hair loss and actually
reversing balding by growing new hair. How is this product different? It works,
while the others don’t! This program presents the facts. We are repeating this
broadcast in response to viewer demand.

(SPLIT SCREENS OF USERS; MUSIC START)

(OVER SPLIT SCREENS - SUPER: CAN YOU BEAT BALDNESS?)
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Joe Campanella (VO): Can anything really stop hair loss and grow hair
back? Is Omexin as effective as people are saying it is? We’'ll discover the facts
about beating baldness.

(PROGRAM LOGO ANIMATES)
(DISSOLVE TO HOST IN STUDIO)

Joe Campanella: Welcome to "Looking Closer." I'm Joseph Campanella. Our
show will be exploring some of the innovations, ideas and trends in the news and
on our minds. One thing that's very much on our minds and very dear to our
hearts is our hair. One-half of all men can expect substantial baldness or hair
thinning as they grow older, and many will start losing their hair while still young
-- as early as their teenage years. Even though it's called male pattern baldness,
many women will lose much of their hair as well. The good news is that you may
not have to be resigned to the inevitable any more. In early 1987, news of the
discovery of a substance that reportedly would stop hair loss and grow hair back
on balding heads with unprecedented success emerged from the laboratories of an
innovative young medical firm. Wall Street insiders were among the first to get
wind of this scientific breakthrough. The company went public, and wall Street
responded! News of this now product began to filter through to the press. That
product is called Omexin. and it's the subject of our show today.

Is Omexin the breakthrough it's being heralded to be? Does it really work? We're
going to look for solid proof of the answers to those questions.

To help us, we've assembled a distinguished panel of highly qualified experts on
hair loss, all of whom are familiar with this new product.

(CU DR. VICTOR ON LARGE SCREEN ON WALL OPPOSITE HOST)

First, Dr. Steven Victor is a dermatologist and hair loss specialist in New
York who has been testing Omexin.

(CU DR. WEIMER ON LARGE SCREEN. DR. VICTOR IS
SEEN ON ONE OF THE SMALL SCREENS)

Dr. Patricia Wexler, a board-certified specialist in internal medicine as well
as dermatology, has also been conducting a controlled study and clinical trials of
Omexin.

Joe Campanella: Doctors, thank you for being here. I'll have questions for
you shortly. And please feel free to jump into the conversation at any time. The
definitive book on baldness and its cure is aptly named "The Bald Book." The
author is Walter Klenhard, and he rounds out our panel of experts.

(CU WALTER KLENHARD ON LARGE SCREEN;
REST OF PANEL ON SMALL SCREENS)
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Walter, why did you write "The Bald Book"?

Walter: Well, I think the answer to that question should be obvious. I wanted
to put some hair on my head.

Joe Campanella: You present a lot of facts in your book. Where do those
facts come from?

Walter: Well, I was interested in the subject like I think all bald people are,
and I spent 4 years researching the subject to write the book, "The Bald Book." I
went across the country. I talked to everybody involved in the hair industry, from
people selling treatments to research scientists busy in the laboratories trying to
find a cure for baldness, people selling hairpieces to doctors who do transplants
and the result of that research was the book, “The Bald Book.”

Joe Campanella: Thank you, Walter.
And finally, we invited John Hylan, the President of the Omexin Research Center,
to join us. While hardley impartial -- he does, after all, represent the maufacturer
-- he’s here as well to answer our questions.

(CU JOHN HYLAN ON LARGE SCREEN;
REST OF PANEL ON SMALL SCREENS)

So that’s our distinguished panel: I'll be seeking answers from them to some
tough questions about baldness and Omexin shortly. But first, let’s take a brief
look at the problem.

It hurts to lose your hair at a young age.

Cristiano (SOT): I started losing my hair when I was eighteen. Which was
... it’s kind of scary, you know? Losing your hair is bad enough, but at a young age
it’s even worse.

Weissberg (SOT): I'm not sick, I have no health problems, I have no reason
to feel I'm an old man. But then when I look in the mirror, I'm under 40, why
should I feel I'm ... I look over 40, when I'm under 35?

Maldanado (SOT): Embarassed, to say the least. I felt very embarassed about
it. Very embarassed. I think it’s one of the worst things for a man to have to
happen to him, is to lose his hair.

Joe Baldwin (SOT): When my hair started thinning in high school, I started
wondering. Am I going to look like my father when he graduated high school in
the fifties? Because he was already bald by then.

Walter (SOT): Our image of male attractiveness always is a man with hair.
The movie star that gets the girl has hair, the guy without hair gets to play Mr.
Whipple.

Avner (SOT): It is devastating to you, whether you're a man or a woman, it
is devastating.

Roberta Morgan (SOT): When I would come and see Dr. Wexler, I would
probably spend a good half of every visit crying. T would swear I wasn't going to
but my eyes would just start to fill up and...it's just very deep pain to me.
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Joe Campanella: Now, we're not saying that baldness is necessarily bad or
something to be ashamed of, but it certainly seems that given the choice, most
balding people would prefer to keep the hair they've got and would be delighted
to get back the hair they've lost.

The research for a cure is as old as history. In ancient Egypt, they laid pigeon
droppings on their scalps. Even Hippocrates, the father of medicine, had his own
recipe for a cure. And ever since, there's been a steady stream of treatments,
potions and contraptions swearing they'll invigorate the scalp, prevent baldness
and make what's gone today, hair tomorrow.

Baldness is still a growth industry. They're busy trying to beat it all over the
globe. But the sad truth is that virtually everything being sold for baldness, even
today just doesn't seem to work.

Walter Klenhard, let's get right to the bottom line. Is there anything out there
that really works?

Walter: Up until Minoxydil, you cannot say there was anything out there that
could grow hair on a bald head. Ijust didn't find anything that convinced me that
it would work and I wanted to find something. I mean, I looked at everything out
there and I looked at it objectively. Nothing I could find really offered a viable
treatment for people suffering from male pattern hair loss.

Joe Campanella: Are you saying there’s...thing else legitimate on the market?

Walter: Now there’s another product called Omexin. I've spoken to some
doctors who are conducting the first trials for this right now and they said the
results they’re getting are very promising.

Campanella: What does "promising” mean? Is Omexin really breakthrough?

Walter: If the results that the doctors are seeing now, the ones I've spoken to,
conducting these studies, hold true (and there's no reason to think that they won't),
then I think you could safely say that Omexin will be the next breakthrough after
Minoxydil.

Joe Campanella: John Hylan. I think I first heard about Omexin in the Wall
Street Journal quite some time ago. And I've also seen it mentioned in articles in
Playboy and Omni. Why hasn't Omexin been available?

(SUPER: JOHN HYLAN, PRESIDENT,
OMEXIN RESEARCH CENTER)

Hylan: Well, Mr. Campanella ...

Joe Campanella: Please ... it's Joe.

Hylan: Ok ... Joe... We wanted to research Omexin's effectiveness thoroughly
first -- it takes time to do valid research, you know.

Campanella: And now?

Hylan: Well our research is still going on -- but ... it has gone far enough to
show that Omexin works. We know now that Omexin really does stop hair loss
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and does grow hair back, so we decided not to wait any longer, and we are now
making Omexin available to the public.

Campanella: What's the hurry?

Hylan: If you were losing your hair, Joe, you wouldn't ask that question!

Campanella: We're going to take a closer look at your research and see just
what it does show in a minute. But first, John, tell us -- how does Omexin work?

Hylan: There's a widely-held theory that loss of blood supply to the affected
hair follicles is a factor in male-pattern baldness. Now we discovered and patented
a safe, natural formula -- Omexin, that in laboratory tests, actually increased the
blood supply in fertile chicken eggs. So we got the idea to test it for baldness, and
it worked! Now, we don't know if that's the reason Omexin grows hair, but we sure
do know that it does.

Campanella: And you can prove that?

Hylan: Absolutely To prove that, Omexin really works, we've done thorough,
extensive testing using medically sound methods and applying the highest
scientific standards.

Campanella: Excuse me, John, give us an example.

Hylan: Omexin’s now being tested in a double-blind study being conducted
by a major university Medical Center Hair Clinic, which is, in fact, the same clinic
that conducted the testing on Mynoxydil.

Campanella: What do you mean by “double-blind” study?

Hylan: It’s a particularly stringent kind of scientifically valid controlled test.

Campanella: Dr. Victor, what kind of testing are you now conducting with
Omexin?

Dr. Victor: We have several tests on Omexin. We have what we call an open
study where we have about 450 men and women who range in age from 18
actually up to 83, who apply the product regularly. Now what we see in that group
is that 90 percent of our patients will tell us they stopped losing hair, some within
a week, some within a month.

(NURSE AND PATIENT IN EXAMINING ROOM)

Dr. Victor (VO): Then, on the other side of the coin, we have very controlled
scientific studies. We have 2 groups. We actually take the men who are bald. We
tattoo their scalp and we have them apply the Omexin in the balding area every
day, twice a day. Now, every month they come back and we count the numbers
of hairs that grow in the area where we tattooed their scalp.

Nurse: I already see an increase in the hairs.

Patient: Substantial?... Or...

Nurse: Well, it seems to be. The hair seems to be a lot thicker now.

(DR. VICTOR JOINS NURSE AND PATIENT)
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Dr. Victor (VO): We can actually see if there’s an increase in hair growth,
hair falling out, new hair, vellous hair, new thick hair, terminal hairs.

Dr. Victor (OC): So far, the studies have shown that these men are growing
new hair.

Campanella: What are your initial impressions of Omexin?

Victor: I think in Omexin, we have for men and women a new safe product
that they can apply that will stop the hair from falling out, and in a fair number of
patients, probably up to 70%, will start growing some new hair.

Campanella: I must say, the test volunteers we’ve spoken with seem to agree.

Jim Conte: 1 started using the Omexin and I started to notice results right
away. The results I've seen is that I have grown hair and that I have stopped
losing hair.

Joe Baldwin: Omexin stopped my hair from falling out, and it started it to
growing back the to the way it used to be.

Tony Maldonado: I’'m going to tell you something. I’'m very excited about
it. If I can have this much hair grow back, I'm very excited. Because there was
nothing there. Literally nothing there.

Weissberg’s Barber: This entire part of Steven’s hair had been bald. Since
I've been taking care of him for a long period of time, within the period of 6
months, this entire section grew in. I have never seen this in my experience and
I've been in this business an awful long time.

Campanella: Dr. Wexler what about your research?

Dr. Wexler: We have patients in both a double-blind study and using what
we consider to be a very active ingredient, and what we’ve seen in that patients are
ceasing to lose their hair very quickly within starting Omexin and then within a
short time after, they start seeing new hair appear. It’s not just a fuzz, we're
seeing actual pigmented terminal hair, which is very exciting for the patient as
well as the doctor.

Campanella: Really.

Dr. Wexler: They are really excited. These are people who had given up on
growing back hair or stopping their lose. And patients on Omexin are excited
about the prgoram (sic) they've made.

Campanella: Give us an example.

Dr. Wexler: Okay. I have a patient, Roberta, who came to the office 6
months ago with a dramatic thinning of her hair. You could see her scalp through
her dark hair and she was very devastated by it.

(CUT TO DR.WEXLER, EXAMING ROBERTA)

Roberta: ... hairline was receding...

Dr. Wexler (SOT): Okay, we're going to do what we usually do, which is just
try to pull on a few of the hairs to see how many are coming out.

Roberta: It feels much healthier; the hair feels much better.
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Dr.Wexler: I'm not getting any, which is a very good sign.

Roberta: That’s wonderful. I think we got about 10 in the beginning.

Dr. Wexler: We used to get a clump every time we pulled. And within 2
months of being on Omexin, her hair stopped falling out and now that she’s been
on it for 6 months, she has her entire head of hair back and she’s really happy and
very confident about behalf now.

Campanella: And what are your initial impressions of Omexin?

Wexler: I'd say 9 out of 10 patients that I've put on the active ingredient
stopped losing hair and that alone is an exciting statement. I think that Omexin is
going to be a wonderful treatment for people who are starting to lose hair, who are
seeing changes in their hair and who start to use it early, and they can prevent
further loss as well as possibly gain new hair. I think it’s going to be a great
benefit to both men and woman with thinning hair.

Campanella: You know, I'm getting the point here: Omexin really does grow
hair. Dr. Victor, how quickly does Omexin work?

Dr. Victor: In Omexin, we’ve seen results as far as hair stop falling out as
early as a week but we’ve seen that basically, the majority of patients get a good
result within 3 weeks.

Campanella: Wow! Dr. Wexler, what about your patients?

Dr. Wexler: Typically, the patients who I've given Omexin to, who are
responding are responding quickly -- and within 1 month there is a change in their
hair pattern. It’s either less loss or new growth or both but it’s quick response.

Campanella: Thank you, Doctors, You’ve been very helpful ... and very
convincing. It sure sounds like proof to me.

Hylan: Actually, Joe, what you’ve heard is a group of truly expert doctors
reporting on their own extensive observations of their patients. That , by itself,
doesn’t constitute scientific proof. But from our double-blind study, we have that
proof, as well. Our study proves that Omexin stops hair loss and grows hair.

Campanella: Our experts and I will be back, after this.

Maldonado: It took 2 months for this to grow back. And I can honestly say
there was nothing there to begin with. But now I have hair from using the product.
And I am very, very happy and very pleased with it.

Cristiano: Look at all the hair I grew right here. The crown area -- this was
so thin and it grew back. It’s so much better. Even my girlfriend -- who’s a hair
stylist -- said that it’s like so much healthier hair, that’s it’s unbelievable. I'm very
happy with it.

Weissberg: I've been using Omexin for about 8 or 9 months and I saw results
after the first 2 weeks but I really started to see results after 4 weeks. 1 literally
saw new hairs growing where there was a bald spot.

Roberta: Ijust wanted to say that I think the Omexin is a blessing I mean, for
people like me, it was a godsend and I haven't used anything but that. And it
alone, on its own, has brought back my hair and that has brought back a great deal
of happiness to me, to my life, and I’'m, thrilled with it.
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LOOKING CLOSER LOGO

VIDEOQ: Stark B+W title: AUDIO:
(pop on) The question: What Can You Do
The Question: About Thinning Hair?
(pop on)
What Can You Do About Thinning
Hair?
VIDEOQ: Stark B+W title: AUDIO:
The Answer: A Hairpiece?
(Answers Pop On, Then ...Fade Out)
A Hairpiece??
VIDEO: Stark B+W title: AUDIO:
Hair Transplants?? Hair Transplants?
VIDEO: Stark B+W title: AUDIO:
Drugs?? Drugs?

VIDEQ: Stark B+W title:

The Answer:

(Answer Pops On, Then Fades Out)
Over-The-Counter Preparations?

VIDEO: Stark B+W title:
(snap on ) OMEXIN

VIDEOQ: Dissolve through to....
Omexin product.

VIDEOQ: Dissolve to....Multi-image
screen of testifiers, research shots, and
graphics from the show.

No, these answers aren’t practical for
most men - they’re expensive, and can
be painful or aesthetically unpleasant.

AUDIO:

What about...over-the-counter prepara-
tions? The sad fact is, they just don’t
work!

But now ... there’s a new answer!

The answer is Omexin... newly dis-
covered at the cutting edge of science,
completely safe, yet powerfully effec-
tive...

Omexin has been scrupulously tested
by dermatologists, and clinicians, and
by thousands of grateful individuals.
The test results and the personal
stories speak for themselves.
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VIDEO: Cut back to... Omexin prod-
uct.

VIDEO: Wipe on bold title-
OMEXIN WORKS!

VIDEO: Pull out from Omexin prod-
uct to the three-part system

VIDEO: Dissolve on 800#

VIDEO: Fade on Super:
Unconditional 30-Day Money-
Back Guarantee.

VIDEO: Hold on 800# . Dissolve
on Info Panel.
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The bottom line may be them most
powerful statement in the history of
thinning hair - it’s just two words:

Omexin Works!

The Answer couldn’t have been sim-
pler. The Omexin System is based on
the Omexin Active Treatment, a fine
white cream which you simply mas-
sage into the affected areas daily.
You’ll also use the carefully formulat-
ed, gently Omexin Shampoo and
Omexin conditioner. The total System
helps care for your hair, insuring
maximum benefits from the treatment
and keeping your hair looking better
than ever before.

To start using Omexin couldn’t be a
simpler decision to make, because
Omexin is backed with an absolutely
unconditional 30-day money-back
guarantee. QOmexin works for the vast
majority of people, but if you’re not
satisfied with your results, for any
reason, you get your money back. No
questions asked. It’s that simple.

And getting the Omexin System
couldn’t be simpler, either. Just dial
the toll free number now on your
screen. '

Your first 30-day supply of Omexin,
the revolutionary, scientific solution to
the hair-loss problem is just $49.95.
complete! Call now: 1-800-777-7777.
Please have your credit card number
ready. Sorry, no COD’s.
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VIDEO: Or, send Check or Money Order for
Omexin just $49.95 plus $4.00 for shipping
P.O. Box 9010 and handling to this address. Call
Southampton, N.Y. 11968 now: 1-800-777-7777.

VIDEO: Back to Omexin product. Omexin. The Answer. It Works.

Super: It Works.

Campanella: Welcome back. I’'m Joseph Campanella and if you’ve just
joined us today on “Looking Closer,” we are talking about a new product called
Omexin, which has just been made available for sale to the public. It reportedly
has stopped the balding process in a high percentage of test subjects and even re-
grown healthy new hair for a large number of men and women of all ages. But s
that news? What about all the other products on TV that are claiming to grow
hair? Is Omexin any different or any better? I'm going to ask all four of our
experts to respond... Polysorbate products like Helsinki Formula, for instance,
have gotten a lot of attention lately. Walter Klenhard, do they grow hair?

Walter: Well, polysorbate products have had a great deal of popularity in
recent years. I spent a lot of time investigating them. and I could really find no
evidence to support their claims as being an effective treatment for male pattern
hair loss. There’s a number of names: there’s the Helsinki Formula, Pantron I:
there’s New Generation and others. I couldn’t find anybody who had grown a
decent head of heir using this stuff. And, in fact, some of the studies that have
been done -- one at the University of California -- concluded that it was not an
effective treatment for male pattern hair loss.

Dr. Wexler: They talk about penetration of the hair shaft and the hair follicle.
But really, what they’re doing, is they’re adding a coating to the hair that makes
the hair look thicker, but it’s not growing hair. And it’s not preventing hair loss.
There’s no data to support that.

Dr. Victor: We found that over the years, all the patients who try them for
months or for years -- that I've seen in the practice -- did not have any hair loss
that stopped. Didn’t grow any new hair. And actually were disappointed in the
products.

Walter: None of the doctors I've talked to either say that there’s anything in
the product that would help prevent hair loss.

Hylan: They simply don’t work. And the sad part is that people are spending
hard-earned money for these products.

Campanella: What about their theory that baldness is cured by an oily scalp,
which clogs the hair follicles?

Walter: The theory that male pattern baldness is caused by clogged hair
follicles, really doesn’t hold any water. That suggests that oil and poliution and
general dirt and grime combine together to clog up the follicles on your scalp, and
the hair can’t grow. All you have to do is go down to any downtown area of any
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major city, and take a look at all the bums and winos down there who probably
shampoo their hair once a year, if that, and they’re not bald. They’ve got full
heads of hair. These follicles aren’t clogged -- why would these become clogged?
The fact that a hair transplant is effective, that you can take a follicle from here
and put it on the top it wil grow. It doesn’t become clogged again. So, clogged
follicles and dirt and dust and stuff on the scalp really isn’t a cause for hair loss.

Campanella: Thank you, Walter, and thank you, doctors. Well, if Omexin
does truly stop hair loss and start hair growing again, and if it’s true, as our experts
say, that the other advertised products don’t really work, I'd say it looks like we
may have some real news here. John Hylan, where can our viewers find Omexin?

Hylan: They don’t have to find it; they just call our toll-free number [ALT:
We’ll send them an initial 30-day supply. Thereafter, we’ll send a fresh 60-day
supply automatically, every other month. They’ll never have to worry about
running out of the product. And of course, they can cancel anytime.]

Campanella: What if Omexin doesn’t work for someone?

Hylan: Joe, that’s an important point and I’'m really glad you asked that
question. We haven’t forgotten that the flip side of “Omexin works for the vast
majority of people” is that it doesn’t work for a few. But we don’t want
consumers to risk anything: we assume that risk. So, Omexin is backed by an
unconditional 30-day money-back guarantee. Our customers have to be
completely satisfied -- and they can define satisfaction any way they want. If
they’re not satisfied, they simply call our toll-free number and get their money
back. It’s absolutely risk-free.

Campanella: One final concern: Just how safe is Omexin?

Hylan: Extensive safety testing has been done, much of its by Eli Lilly &
Company, a giant pharmaceutical firm. And the tests have established that
Omexin has no side effects. There are no adverse reactions. It’s a proven fact.
Omexin is safe.

Campanella: I'd like to ask each of the experts for their final comments about
Omexin.

Dr. Victor: Up until now, all over the counter products and all the products
sold on TV haven’t really worked. Now, Omexin is a product that can stop hair
loss and grow hair for a vast majority of people.

Dr. Wexler: Omexin is the first product that I can say with enthusiasm can
stop hair loss and promote growth.

_ Dr. Victor: What is particularly good about Omexin, for a man or a woman
in their early 30's or 20's, with just beginning to thin. If they start using the
product religiously, they can stop the hair from falling out. And they can retain
the hair they have and remain that way for the rest of their lives.

Walter:  Well, anytime a treatment like Omexin comes along, where
legitimate doctors and scientists are conducting trials: they’re using it, they're
reporting positive results -- this is very good news. It’s very exciting news.
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Hylan: This is certain. For the vast majority of people, Omexin stops hair
loss. And the most of them are going to grow their hair back.

Wexler: As a doctor, being able to give Omexin means that I can now tell
patients who were going to go bald, that they no longer have to do that, and that
they can now use a product that can stop their hair loss.

Dr. Victor: 1 think in Omexin we have, for men and women, a new safe
product they can apply that will stop the hair from falling out and in a fair number
of patients, probably up to 70%. will start growing some new hair. When I say
new hair, my concept of new hair is hair you can look in the mirror and actually
see. If you can’t see it, it’s not new hair to me.

Campanella: Is Omexin the baldness breakthrough that will enable you to
beat fate and overcome your genes? We’ve heard and seen a lot of solid evidence
in this program. It has come from highly qualified doctors and experts, and from
serious, thoughtful people who had a problem and got some real help. There are
hundreds of test subjects who are growing hair today where there was none before.
And that’s a fact. The experts we heard from today have convinced me that
Omexin really does work, and may just be the best thing currently available to
maintain the head of hair you already have, and bring back the hair you’ve lost.
Omexin just might be worth trying; with that money-back guarantee, you've got
nothing to lose, I guess. -- Except your hair, of course, if you prefer to just let
nature have its way. And if that’s your choice, well, it’s not what’s on your head,
it’s what’s in it. I'm Joseph Campanella. Thanks for looking closer with me.

Cheryl Yellin: I noticed a tremendous change in his self-confidence. That
was the first thing.

Hairdresser; He developed a lot more hair all back here, you know, in the
front rather than in the back, you can see that still, all this hair is new growth as
well.

Weissberg: Within the first two weeks of using Omexin, my hair stopped
falling out.

Avner: 1have experienced some real hair growth with Omexin.

Roberta Morgan: since using the Omexin, it’s not only fuller, it’s prettier, It's
shinier, it’s bouncier. It feels a lot better.

Tony Maldanado: You see something growing, something is happening, it
really is. I can honestly say I'm very happy about it, and I know all my hair’s
going to grow back. All of it.

PROGRAM LOGO

VIDEO: Stark B+W title: AUDIO:

(pop on) The question: What Can You Do
The Question: About Thinning Hair?

(pop on)

What Can You Do About Thinning
Hair?
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VIDEQ: Stark B+W title: AUDIO:

The Answer:
(Answers Pop On, Then...Fade Out)
A Hairpiece??

VIDEO: Stark B+W title:
Hair Transplants??

VIDEO: Stark B+W title:
Drugs??

VIDEOQ: Stark B+W title:

The Answer:

(Answer Pops On, Then Fades Out)
Over-The-Counter Preparations?

VIDEO: Stark B+W title:
{snap on) OMEXIN

VIDEQO: Dissolve through to ...
Omexin product.

VIDEO: Dissolve to ... Multi-image
screen of testifiers, research shots, and
graphics from the show. '

VIDEO: Cut back to ... Omexin prod-
uct.

VIDEO: Wipe on bold title -
OMEXIN WORKS!

VIDEO: Pull out from Omexin prod-
uct to the three-part system

A Hairpiece?

AUDIO:
Hair Transplants?

AUDIO:
Drugs?...
No, these answers aren’t practical for
most men - they’re expensive, and can
be painful or aesthetically unpleasant.

AUDIO:
What about... over-the-counter prepa-
rations? The sad fact is, they just
don’t work! But now...there’s a new
answer!

The Answer is Omexin... newly dis-
covered at the cutting edge of science,
completely safe, yet powerfully effec-
tive...

Omexin has been scrupulously tested
by dermatologists, and clinicians, and
by thousands of grateful individuals,
The test results and the personal sto-
ries speak for themselves.

The bottom line may be the most pow-
erful statement in the history of thin-
ning hair - it’s just two words:

Omexin Works!

The Answer couldn’t have been sim-
pler. The Omexin System is based on
the Omexin Active Treatment, a fine
white cream which you simply mas-
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VIDEO: Dissolve on 800#

VIDEO: Fade on Super:
Unconditional 30-Day Money-
Back Guarantee.

VIDEO: Hold on 800# Dissolve
on Info Panel.

VIDEO:

Omexin

P.O. Box 9010
Southampton, N.Y. 11968

VIDEO: Back to Omexin product.
Super: it Works.

Complaint

sage into the affected areas daily.
You’ll also use the carefully formulat-
ed, gentle Omexin Shampoo and
Omexin Conditioner. The total Sys-
tem helps care for your hair, insuring
maximum benefits from the treatment
and keeping your hair looking better
than ever before.

To start using Omexin couldn’t be a
simpler decision to make, because
Omexin is backed with an absolutely
unconditional 30-day money-back
guarantee. Omexin works for the vast
majority of people, but if you're not
satisfied with your results, for any
reason, you get your money back. No
questions asked. It's that simple.

And getting the Omexin System
couldn’t be simpler, either. Just dial
the toll free number now on your
screen. Your first 30-day supply of
Omexin, the revolutionary, scientific
solution to the hair-loss problem is just
$49.95. complete! Call now: 1-800-
777-7777. Please have your credit card
number ready. Sorry no COD’s.

Or, send Check or Money Order for
just $49.95 plus $4.00 for shipping
and handling to this address. Call
now: 1-800-777-7777.

Omexin. The Answer. It Works.

(REPRISE TESTIMONIES UNDER CREDIT CRAWL)

Weissberg's Barber: This entire part of Steven's hair had been bald. Since
I've been taking care of him for a long period of time, within the period of 6
months this entire section grew in. I have never seen this in my experience and
I've been in this business an awful long time.
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Avner: With the Omexin, it started growing hairs below my hairline. In
effect, starting to drop the hairline. _

Maldonado: It took 2 months for this to grow back. And I can honestly say
there was nothing there to begin with. But now I have hair from using the product.
And I am very, very happy and very pleased with it.

Joe Baldwin: Omexin stopped my hair from falling out, and it started it to
growing back to the way it used to be.

Cristiano: Look at all the hair I grew right here. The crown area-- this was
so thin and it grew back. It’s so much better. Even my girlfriend -- who’s a hair
stylist -- said that it’s like so much healthier hair.

Roberta: The Omexin is a blessing. I mean, for people like me, it was a
godsend and I haven't used anything but that. And it alone, on its own, has
brought back my hair and that has brought back a great deal of happiness to me,
to my life, and I'm thrilled with it.

-END -
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DECISION AND ORDER

The Commission having heretofore issued its complaint charging
respondents named in the caption hereof with violation of Sections
5 and 12 of the Federal Trade Commission Act, as amended, and the
Postal Reorganization Act, and respondents having been served with
a copy of that complaint, together with a notice of contemplated
relief,

Respondents Synchronal Corporation, Synchronal Group, Inc.,
Smoothline Corporation, Omexin Corporation, Ira Smolev, Richard
E. Kaylor, Ana Blau a/k/a Anushka, and Steven Victor, M.D., their
attorneys, and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint,
a statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by respondents
that the law has been violated as alleged in such complaint, or that
the facts as alleged in such complaint, other than jurisdictional facts,
are true and waivers and other provisions as required by the
Commission’s Rules; and

The Secretary of the Commission having thereafter withdrawn
the matter from adjudication in accordance with Section 3.25(c) of
its Rules with regard to respondents Synchronal Corporation,
Synchronal Group, Inc., Smoothline Corporation, Omexin Corpora-
tion, Ira Smolev, Richard E. Kaylor, Ana Blau a/k/a Anushka, and
Steven Victor, M.D.; and

The Commission having considered the matter and having
thereupon accepted the executed consent agreement and placed said
agreement on the public record for a period of sixty (60) days, and
having duly considered a comment filed thereafter by an interested
party pursuant to Section 3.25 of its Rules, now in further confor-
mity with the procedure described in Section 3.25 of its Rules, the
Commission enters the following order:
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ORDER
For the purposes of this order:

1. “Competent and reliable scientific evidence” shall mean tests,
analyses research, studies, or other evidence based on the expertise
of professionals in the relevant area that has been conducted and
evaluated in an objective manner by persons qualified to do so,
using procedures generally accepted by others in the profession to
yield accurate and reliable results.

2. “Shipping” shall mean sending, or causing to be sent, any
product or products by mail, by carrier, or by any other means.

3. “Continuity program” shall mean any plan, arrangement, or
system by which a consumer is periodically shipped a product or
products, and is charged by credit card or otherwise billed for each
shipment.

4. “Expressed consent” shall mean the affirmative agreement of
the consumer to the terms and conditions of a continuity program
obtained only after a description of the material conditions and terms
of the continuity program, and the material duties and obligations of
a subscriber thereto, have been clearly and prominently provided to
the subscriber, and shall not be construed to allow the interpretation
of a consumer’s silence as affirmative agreement to the material
terms and conditions of any continuity program.

5. “Subscriber” shall mean any person who has given his or her
expressed consent to receive the benefits of and assume the
obligations entailed in any continuity program.

6. “Video advertisement” shall mean any advertisement intended
for dissemination through television broadcast, cablecast, home
video, or theatrical release.

It is ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
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Ira Smolev, individually and as a former officer and director of
Synchronal Corporation and Synchronal Group; Richard E. Kaylor,
individually and as a former officer and director of Synchronal
Corporation, Synchronal Group, Smoothline Corporation, and
Omexin Corporation; Ana Blau a/k/a Anushka and Steven Victor,
M.D,, individually; and respondents' agents, representatives and
employees, directly or through any partnership, corporation,
subsidiary, division or other device, in connection with the
advertising, packaging, labeling, promotion, offering for sale, sale
or distribution of any product or service in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from selling, broadcasting or otherwise
disseminating, or assisting others to sell, broadcast or otherwise
disseminate, in part or in whole:

A. The program-length television advertisement for the
Anushka Bio-Response Body Contouring Program described and
identified in the complaint as “Cellulite Free: Straight Talk with
Erin Gray;” or

B. The program-length television advertisement for Omexin
described and identified in the complaint as “Can You Beat
Baldness?”

II.

It is further ordered, That respondents, Synchronal Corporation,
Synchronal Group, and Smoothline Corporation, corporations, their
successors and assigns, and their officers; Ira Smolev, individually
and as a former officer and director of Synchronal Corporation and
Synchronal Group; Richard E. Kaylor, individually and as a former
officer and director of Synchronal Corporation, Synchronal Group,
Smoothline Corporation, and Omexin Corporation; and respondents’
agents, representatives, and employees, directly or through any
partnership, corporation, subsidiary, division or other device, do
forthwith cease and desist from:
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A. Representing, directly or by implication, in connection with
the advertising, packaging, labeling, promotion, offering for sale,
sale or distribution of the Anushka Bio-Response Body Contouring
Program or any other substantially similar cellulite treatment
product or service in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, that:

1. Such product or service contains any ingredient that can or
will substantially reduce or eliminate cellulite from the body;

2. Users of such product or service can or will achieve a visible
reduction in cellulite after a single or a few treatments;

3. Use of such product or service can or will cause a substantial
reduction in the size of the hips and thighs;

4. The use of such product or service can or will cause the loss
of a substantial amount of weight; or

5. For thousands of women, such product or service has
substantially reduced or eliminated cellulite from the body.

For purposes of this order a “substantially similar cellulite
treatment product or service” shall be defined as any product or
service that is advertised to treat, reduce, or eliminate cellulite from
the body through the application of ingredients to the skin and that
contains or purportedly contains seaweed or any extract thereof as
an ingredient.

B. Representing, directly or by implication, in connection with
the advertising, packaging, labeling, promotion, offering for sale,
sale or distribution of any other product or service in or affecting
commerce, as ‘“‘commerce” is defined in the Federal Trade
Commission Act, that:

1. The use of such product or service can or will reduce or
eliminate cellulite from the body;

2. The use of such product or service can or will cause a
reduction in the size of the hips or thighs;

3. The use of such product or service can or will enable users to
lose weight; or
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4. The use of such product or service can or will achieve any
reduction of cellulite, reduction in the size of the hips or thighs, or
any loss of weight within or for a specific period of time or after a
specific number of treatments, unless such representation is true and
unless, at the time of making such representation, respondents
possess and rely upon competent and reliable scientific evidence that
substantiates the representation.

I1I.

It is further ordered, That respondent Ana Blau a/k/a Anushka
and her agents, representatives and employees, directly or through
any partnership, corporation, subsidiary, division or other device, do
forthwith cease and desist from:

A. Representing, directly or by implication, in connection with
the endorsing, advertising, packaging, labeling, promotion, offering
for sale, sale, or distribution of the Anushka Bio-Response Body
Contouring Program or any other substantially similar cellulite
treatment product or service, as that term is defined in part II.A
herein, in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, that:

1. Such product or service contains any ingredient that can or
will substantially reduce or eliminate cellulite from the body; or

2. For thousands of women, such product or service has
substantially reduced or eliminated cellulite from the body.

B. Representing, directly or by implication, in connection with
the endorsing, advertising, packaging, labeling, promotion, offering
for sale, sale, or distribution of any other product or service in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, that:

. The use of the product or service can or will reduce or
eliminate cellulite from the body;
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2. The use of the product or service can or will cause a reduc-
tion in the size of the hips or thighs;

3. The use of the product or service can or will enable users to
lose weight; or

4. The use of the product or service can or will achieve any
reduction of cellulite, reduction in the size of the hips or thighs, or
any loss of weight within or for a specific period of time or after a
specific number of treatments,

unless such representation is true and unless, at the time of making
such representation, respondent possesses and relies upon competent
and reliable scientific evidence that substantiates the representation.
Provided that, for any representation made as an expert endorser,
respondent must possess and rely upon competent and reliable
scientific evidence, and an actual exercise of her represented
expertise, in the form of an examination or testing of the products or
services at least as extensive as an expert in that field would
normally conduct in order to support the conclusions presented in
the representation.

IV.

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, and Omexin Corporation, corporations, their
successors and assigns, and their officers; Ira Smolev, individually
and as a former officer and director of Synchronal Corporation and
Synchronal Group; Richard E. Kaylor, individually and as a former
officer and director of Synchronal Corporation, Synchronal Group,
Inc., Smoothline Corporation, and Omexin Corporation; and
respondents’ agents, representatives and employees, directly or
through any partnership, corporation, subsidiary, division or other
device, do forthwith cease and desist from:

A. Representing, directly or by implication, in connection with
the advertising, packaging, labeling, promotion, offering for sale,
sale or distribution of Omexin or any other substantially similar hair
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loss treatment product or service in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, that:

I. Such product or service contains an ingredient that can or will
curtail hair loss for a large majority of balding men and women;

2. Such product or service contains an ingredient that can or will
promote the growth of significant numbers of new, pigmented
terminal hairs where hair has previously been lost for a large major-
ity of men and women;

3. Such product or service contains an ingredient that has been
scientifically proven to curtail hair loss for a large majority of men
and women;

4. Such product or service contains an ingredient that has been
scientifically proven to promote the growth of new, pigmented
terminal hairs where hair has previously been lost for a large
majority of men and women; or

5. Such product or service has successfully curtailed hair loss
and promoted new hair growth for thousands of balding men and
women.

For purposes of this order a “substantially similar hair loss
treatment product or service” shall be defined as any product or
service that is advertised or intended for sale over-the-counter to
treat, cure or curtail hair loss and which contains omentum or any
extract thereof.

B. Representing, directly or by implication, in connection with
the advertising, packaging, labeling, promotion, offering for sale,
sale or distribution of any other product or service in or affecting
commerce, as “commerce” is defined in the Federal Trade
Commission Act, that:

1. The use of the product or service can or will prevent, cure,
relieve, reverse, or reduce hair loss;

2. The use of the product or service can or will promote the
growth of hair where hair has already been lost;
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3. The product or service is an effective remedy for hair loss in
a substantial number of cases; or

4. Any test or study establishes that the product or service
relieves, cures, prevents or reverses hair loss, unless such
representation is true and unless, at the time of making such
representation, respondents possess and rely upon competent and
reliable scientific evidence that substantiates the representation.

C. Advertising, packaging, labeling, promoting, offering for
sale, selling, or distributing any product that is represented as
promoting hair growth or preventing hair loss, unless the product is
the subject of an approved new drug application for such purpose
under the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. 301 e¢
seq., provided that, this subpart shall not limit the requirements of
part IV.A and B herein.

V.

It is further ordered, That respondent Steven Victor, M.D., and
respondent’s agents, representatives and employees, directly or
through any partnership, corporation, subsidiary, division or other
device, do forthwith cease and desist from:

A. Representing, directly or by implication, in connection with
the endorsing, advertising, packaging, labeling, promotion, offering
for sale, sale or distribution of Omexin or any other substantially
similar hair loss treatment product or service, as that term is defined
in part IV.A herein, in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, that:

1. Such product or service contains an ingredient that can or will
curtail hair loss for a large majority of balding men and women;

2. Such product or service contains an ingredient that can or will
promote the growth of significant numbers of new, pigmented
terminal hairs where hair has previously been lost for a significant
number of balding men and women;
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3. Such product or service contains an ingredient that has been
scientifically proven to curtail hair loss for a large majority of men
and women;

4. Such product or service contains an ingredient that has been
scientifically proven to promote the growth of significant numbers
of new, pigmented terminal hairs where hair has previously been lost
for a large majority of men and women; or

5. Such product or service has successfully curtailed hair loss
and promoted hair growth for thousands of balding men and women.

B. Representing, directly or by implication, in connection with
the endorsing, advertising, packaging, labeling, promotion, offering
for sale, sale or distribution of any other product or service in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, that:

1. The use of the product or service can or will prevent, cure,
relieve, reverse or reduce hair loss;

2. The use of the product or service can or will promote the
growth of hair where hair has already been lost;

3. The product or service is an effective remedy for hair loss in
a substantial number of cases; or

4. Any test or study establishes that the product or service
relieves, cures, prevents, or reverses hair loss, unless such
representation is true and unless, at the time of making such
representation, respondent possesses and relies upon competent and
reliable scientific evidence that substantiates the representation.
Provided that, for any representation made as an expert endorser,
respondent must possess and rely upon competent and reliable
scientific evidence, and an actual exercise of his represented
expertise, in the form of an examination or testing of the products or
services at least as extensive as an expert in that field would
normally conduct in order to support the conclusions presented in
the representation.
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C. Endorsing, advertising, packaging, labeling, promoting,
offering for sale, selling, or distributing any product that is
represented as promoting hair growth or preventing hair loss, unless
the product is the subject of an approved new drug application for
such purpose under the Federal Food, Drug, and Cosmetic Act,
21U.S.C. 301 et seq., provided that, this subpart shall not limit the
requirements of Part V.A and B herein.

VL

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of
Synchronal Corporation and Synchronal Group; Richard E. Kaylor,
individually and as a former officer and director of Synchronal
Corporation, Synchronal Group, Smoothline Corporation, and
Omexin Corporation; and respondents’ agents, representatives, and
employees, directly or through any partnership, corporation, subsid-
iary, division or other device, in connection with the advertising,
packaging, labeling, promotion, offering for sale, sale or distribution
of any product or service in or affecting commerce, as ‘“‘commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from misrepresenting, in any manner, directly or by
implication, the contents, validity, results, conclusions, or interpreta-
tions of any test or study.

VII

It is further ordered, That respondents Ana Blau a/k/a Anushka
and Steven Victor, M.D., and respondents’ agents, representatives
and employees, directly or through any partnership, corporation,
subsidiary, division or other device, in connection with the
endorsing, advertising, packaging, labeling, promotion, offering for
sale, sale or distribution of any product or service in or affecting
commerce, as ‘“‘commerce” is defined in the Federal Trade
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Commission Act, do forthwith cease and desist from misrepresent-
ing, in any manner, directly or by implication, the contents, validity,
results, conclusions, or interpretations of any test or study.

VIIL

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of
Synchronal Corporation and Synchronal Group; Richard E. Kaylor,
individually and as a former officer and director of Synchronal
Corporation, Synchronal Group, Smoothline Corporation, and
Omexin Corporation; and respondents’ agents, representatives and
employees, directly or through any partnership, corporation,
subsidiary, division or other device, in connection with the
advertising, packaging, labeling, promotion, offering for sale, sale
or distribution of any product or service in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Making any representation, directly or by implication,
regarding the performance, benefits, efficacy or safety of any food,
drug or device, as those terms are defined in Section 15 of the
Federal Trade Commission Act, 15 U.S.C. 55, unless, at the time of
making such representation, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.

B. Making any representation, directly or by implication,
regarding the performance, benefits, efficacy or safety of any
product or service (other than a product or service covered under
part VIILA herein), unless, at the time of making such representa-
tion, respondents possess and rely upon competent and reliable
evidence that substantiates the representation.
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IX.

It is further ordered, That respondents Ana Blau a/k/a Anushka
and Steven Victor, M.D., and respondents’ agents, representatives
and employees, directly or through any partnership, corporation,
subsidiary, division or other device, in connection with the endors-
ing, advertising, packaging, labeling, promotion, offering for sale,
sale or distribution of any product or service in or affecting com-
merce, as ‘“‘commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

A. Making any representation, directly or by implication,
regarding the performance, benefits, efficacy or safety of any food,
drug or device, as those terms are defined in Section 15 of the
Federal Trade Commission Act, 15 U.S.C. 55, unless at the time of
making such representation respondents possess and rely upon com-
petent and reliable evidence that substantiates the representation.
Provided that, for any representation made as an expert endorser,
respondents Blau and Victor must possess and rely upon competent
and reliable scientific evidence, and an actual exercise of his or her
represented expertise, in the form of an examination or testing of the
products or services at least as extensive as an expert in that field
would normally conduct in order to support the conclusions present-
ed in the representation.

B. Making any representation, directly or by implication, re-
garding the performance, benefits, efficacy or safety of any product
or service (other than a product or service covered under part IX.A
herein), unless at the time of making such representation respon-
dents possess and rely upon a reasonable basis consisting of
competent and reliable evidence that substantiates the representa-
tion. Provided that, for any representation made as an expert en-
dorser, respondents Blau and Victor must possess and rely upon
competent and reliable evidence, and an actual exercise of his or her
represented expertise, in the form of an examination or testing of the
products or services at least as extensive as an expert in that field
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would normally conduct in order to support the conclusions
presented in the representation.

X.

It is further ordered, That respondents, Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin
Corporation, corporations, their successors and assigns, and their
officers; Ira Smolev, individually and as a former officer and
director of Synchronal Corporation and Synchronal Group; Richard
E. Kaylor, individually and as a former officer and director of
Synchronal Corporation, Synchronal Group, Smoothline Corpora-
tion, and Omexin Corporation; and respondents’ agents, representa-
tives and employees, directly or through any partnership, corpora-
tion, subsidiary, division or other device, in connection with the
advertising, packaging, labeling, promotion, offering for sale, sale
or distribution of any product or service in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from creating, producing, selling, or
disseminating:

A. Any advertisement that misrepresents, directly or by
implication, that it is not a paid advertisement;

B. Any commercial or other video advertisement fifteen (15)
minutes in length or longer or intended to fill a broadcasting or
cablecasting time slot of fifteen (15) minutes in length or longer that
does not display visually, in a clear and prominent manner and for
a length of time sufficient for an ordinary consumer to read, within
the first thirty (30) seconds of the commercial and immediately
before each presentation of ordering instructions for the product or
service, the following disclosure:

“THE PROGRAM YOU ARE WATCHING IS A PAID
ADVERTISEMENT FOR [THE PRODUCT OR SERVICE].”
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Provided that, for the purposes of this provision, the oral or visual
presentation of a telephone number or address for viewers to contact
to place an order for the product or service shall be deemed a
presentation of ordering instructions so as to require the display of
the disclosure provided herein.

XI.

It is further ordered, That respondents, Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of
Synchronal Corporation and Synchronal Group; Richard E. Kaylor,
individually and as a former officer and director of Synchronal
Corporation, Synchronal Group, Smoothline Corporation, and
Omexin Corporation; and respondents’ agents, representatives and
employees, directly or through any partnership, corporation, subsidi-
ary, division or other device, in connection with the advertising,
packaging, labeling, promotion, offering for sale, sale or distribution
of any product or service through a continuity program in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

A. Selling or distributing or causing to be sold or distributed any
product by means of a continuity program without first obtaining the
expressed consent of the consumer. Prior to obtaining the
consumer’s expressed consent, respondents shall convey to the
consumer, in the manner set forth in Part XI.B herein all material
terms and conditions of the program, including but not limited to:

1. The fact that periodic shipments of the product will be made
without further action by the consumer;

2. A description of each product included in each shipment;

3. The approximate interval between each shipment;
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4. A description of the billing procedure to be employed,
including the total cost to be charged to the subscriber’s credit card,
or otherwise billed to the subscriber, for each shipment;

5. The minimum number of purchases required under the
program, if any; and

6. A description of the terms and conditions under which and
the procedures by which a subscriber may cancel further shipments,
as set forth in part XI.D herein.

B. Failing to convey the terms and conditions of the continuity
program to the consumer in the following manner:

1. For any solicitation initiated or completed by telephone, the
terms and conditions set forth in part XI.A.l-6 herein shall be
disclosed during that conversation in clear and understandable
language;

2. For any solicitation by a print advertisement or direct mail,
the terms and conditions set forth in part XI.A.l-6 herein shall be
disclosed in a clear and prominent manner in close proximity to the
ordering instructions, provided that, if the advertisement or mailing
contains an order form or coupon on a separate page or document
from the advertising material, the disclosure shall be made both in
the advertising materials and on the order form or coupon;

3. For any solicitation by a video advertisement, the following
information shall be disclosed in a clear and prominent superscript
with a simultaneous voice-over recitation of the superscript, during
the presentation of ordering instructions for the product:

a. That the products must be purchased through a continuity
program and that periodic shipments of the product will be made
without further action by the consumer, if such is the case; and

b. The minimum number of purchases required under the
continuity program, if any.

C. Once the subscriber has been sent an initial shipment of the
product pursuant to a continuity program, failing to send to the
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subscriber, at least fourteen (14) days prior to the mailing date of the
next shipment a written statement of the material conditions and
terms of the continuity program, and the material duties and
obligations of a subscriber thereto, including but not limited to those
described in parts XI.A.1-6 herein. The statement shall be sent by
first class mail to each subscriber and disclose clearly and
prominently the date, which in any event, shall not be less than 14
days from the date the statement was sent to the subscriber, by
which the subscriber must cancel in order to avoid being billed for
the next shipment. For purposes of part XI.E., if cancellation is by
mail, respondents shall be deemed to be notified on the date the
subscriber mails the postage-paid mailing or other communication
cancelling further shipments.

D. Failing to provide in conjunction with each shipment made
pursuant to any continuity program a clear and prominent descrip-
tion of the terms and conditions under which and the procedures by
which the subscriber may cancel further shipments. Such descrip-
tion shall include either a toll-free “800” telephone number the
subscriber may call or a postage-paid mailing the subscriber may
return to notify respondents of the subscriber’s cancellation of
further shipments. Provided that, the requirements of this subpart
shall not apply to those shipments coming within a minimum
purchase requirement to which the subscriber has given expressed
consent, except that this subpart shall apply to the last shipment of
any minimum purchase requirement.

E. Shipping any product or products to, mailing any bill or
dunning communication to, or billing the credit card of any
subscriber who, having once subscribed to a continuity program and
having fulfilled any minimum purchase requirement to which the
subscriber has given expressed consent, notifies respondents by the
means described in part XI.D herein, or by any other reasonable
means, of the subscriber’s cancellation of further shipments.

F. Shipping any products to any consumer who receives the
Anushka Bio-Response Body Contouring Program pursuant to the
terms of any continuity program, without first informing the
consumer in writing that respondents have entered into a consent
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order with the Federal Trade Commission, and setting forth the
specific provisions that relate to the Anushka Bio-Response Body
Contouring Program and providing an opportunity to cancel further
shipments.

G. Shipping any products to any consumer who receives the
Omexin System for Hair pursuant to the terms of any continuity
program, without first informing the consumer in writing that
respondents have entered into a consent order with the Federal Trade
Commission, and setting forth the specific provisions that relate to
the Omexin System for Hair and providing an opportunity to cancel
further shipments.

XII.

It is further ordered. That respondents, Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin
Corporation, corporations, their successors and assigns, and their
officers; Ira Smolev, individually and as a former officer and
director of Synchronal Corporation and Synchronal Group; Richard
E. Kaylor, individually and as a former officer and director of
Synchronal Corporation, Synchronal Group, Smoothline Corpora-
tion, and Omexin Corporation; and respondents’ agents, representa-
tives and employees, directly or through any partnership,
corporation, subsidiary, division or other device, in connection with
the advertising, packaging, labeling, promotion, offering for sale,
sale or distribution of any product or service in or affecting
commerce, as ‘“commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

A. Shipping products or causing products to be shipped without
the expressed, informed request of the recipient unless such
merchandise shall have attached to it a clear and conspicuous
statement that the recipient may treat the merchandise as a gift and
that the consumer has the right to retain, use, discard, or dispose of
it in any manner that he or she sees fit without any obligation
whatsoever to the sender.
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B. Representing that any person can or will receive a “free
sample,” “free trial,” or other receipt of product at no cost, unless
such is the fact.

XIII.

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of Syn-
chronal Corporation and Synchronal Group; Richard E. Kaylor, indi-
vidually and as a former officer and director of Synchronal Corpora-
tion, Synchronal Group, Smoothline Corporation, and Omexin Cor-
poration; and respondents’ agents, representatives and employees,
directly or through any partnership, corporation, subsidiary, division
or other device, in connection with the advertising, packaging,
labeling, promotion, offering for sale, sale or distribution of any
product in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from
representing, directly or by implication, that a consumer may avoid
charges or not be billed if a product is returned within a specified
time period unless:

A. At the time of making the representation, the representation
1s true; and

B. If respondents represent directly or by implication that the
product is free for a period of time,

1. Respondents disclose clearly and prominently through written
notice contained within the product shipment that consumers can
return the product by calling respondents’ designated “800”
telephone number, and that the cost of the return will be paid by
respondents; and

2. Respondents maintain such “800” telephone lines as are
necessary to process requests for return of the product; and
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- 3. Upon request, respondents pay the cost of return of the
product in the manner designated by the consumer, or advise the
consumer that the consumer can keep the product with no return
required and no further obligations.

C. The date for returning the product in order to avoid charges
or not be billed is computed from the date the consumer receives the
product, and, for purposes of determining whether the product has
been returned within the specified time period, the date the con-
sumer mails or causes the product to be shipped to the respondents
is considered the date the product was returned; and

D. Complete instructions for returning the product, including,
but not limited to, the address to which the product may be returned
and, if applicable, directions for shipping, or in the event that it is
not necessary to return the product to avoid the charge, instructions
for avoiding the charge, are clearly and prominently disclosed to the
consumer at the time the consumer receives the product.

Provided that, a consumer’s credit card shall be deemed “billed” if
the charge appears on the consumer's credit card statement whether
or not a credit is subsequently issued.

XIV.

It is further ordered, That respondents, Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of Syn-
chronal Corporation and Synchronal Group; Richard E. Kaylor, indi-
vidually and as a former officer and director of Synchronal Corpora-
tion, Synchronal Group, Smoothline Corporation, and Omexin Cor-
poration; and respondents' agents, representatives and employees,
directly or through any partnership, corporation, subsidiary, division
or other device, in connection with the advertising, packaging, label-
ing, promotion, offering for sale, sale or distribution of any product
or service in or affecting commerce, as “commerce” is defined in the
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Federal Trade Commission Act, do forthwith cease and desist from
failing to comply with the requirements of Section 166 of the Truth
in Lending Act, 15 U.S.C. 1666e and 12 CFR 226 .12 (e)(1).

XV,

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of
Synchronal Corporation and Synchronal Group; Richard E. Kaylor,
individually and as a former officer and director of Synchronal Cor-
poration, Synchronal Group, Smoothline Corporation, and Omexin
Corporation; and respondents’ agents, representatives and employ-
ees, directly or through any partnership, corporation, subsidiary,
division or other device, in connection with the advertising, packag-
ing, labeling, promotion, offering for sale, sale or distribution of any
product or service in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from representing, directly or by implication, that any en-
dorsement (as “endorsement” is defined in 16 CFR 255.0(b)) of the
product or service represents the typical or ordinary experience of
members of the public who use the product or service, unless such
is the fact.

XVL

It is further ordered, That respondents Synchronal Corporation
and Synchronal Group, corporations, their successors and assigns
are jointly and severally liable for consumer redress in the amount
of three million five hundred thousand dollars ($3,500,000.00) and
shall:

A. No later than the date that this order becomes final, deposit
into an escrow account, to be established by the Commission for the
purpose of receiving payments due under the provisions of this order
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(*“escrow account”), the sum of one million three hundred thousand
dollars ($1,300,000.00);

B. Within ninety (90) days of the date that this order becomes
final, deposit into said escrow account the sum necessary to bring
the total sum of the deposits to one million six hundred sixty-six
thousand six hundred sixty-six dollars and sixty-six cents
($1,666,666.66), exclusive of any interest that may have accrued,

C. Within one hundred eighty (180) days of the date that this
order becomes final, deposit into said escrow account the sum neces-
sary to bring the total sum of the deposits to two million thirty-three
thousand three hundred thirty-three dollars and thirty-two cents
($2,033,333.32), exclusive of any interest that may have accrued;

D. Within two hundred seventy (270) days of the date that this
order becomes final, deposit into said escrow account the sum
necessary to bring the total sum of the deposits to two million three
hundred ninety-nine thousand nine hundred ninety-nine dollars and
ninety-eight cents ($2,399,999.98), exclusive of any interest that
may have accrued;

E. Within three hundred sixty-five (365) days of the date that
this order becomes final, deposit into said escrow account the sum
necessary to bring the total sum of the deposits to two million seven
hundred sixty-six thousand six hundred sixty-six dollars and
sixty-four cents ($2,766,666.64), exclusive of any interest that may
have accrued;

F. Within four hundred fifty-five (455) days of the date that this
order becomes final, deposit into said escrow account the sum
necessary to bring the total sum of the deposits to three million one
hundred thirty-three thousand three hundred thirty-three dollars and
thirty cents ($3,133,333.30), exclusive of any interest that may have
accrued; and

G. Within five hundred forty-five (545) days of the date that this
order becomes final, deposit into said escrow account the sum
necessary to bring the total sum of the deposits to three million five
hundred thousand dollars ($3,500,000.00), exclusive of any interest
that may have accrued.
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Notwithstanding the provisions of parts XVI.A-G herein,
respondents Synchronal Corporation and Synchronal Group shall
deposit into said escrow account the sum necessary to bring the total
sum of the deposits to three million five hundred thousand dollars
($3,500,000.00), exclusive of any interest that may have accrued,
within five (5) business days of the receipt by Regal Communica-
tions Corporation or any person authorized or designated by Regal
Communications Corporation of any proceeds in excess of two
million two hundred thousand dollars ($2,200,000.00) from the
Offering of Convertible Subordinated Debentures pursuant to
Registration Statement No. 33-61424 filed with the Securities and
Exchange Commission on April 22, 1993, or any other securities
offered by Regal Communications Corporation after April 22, 1993.

In the event of any default of an obligation to make a deposit
pursuant to parts XVI.A-G herein, which default continues for ten
(10) calendar days beyond the date the deposit is due, the entire
unpaid amount, shall immediately become due and payable.

These funds, together with accrued interest, shall be used to
provide redress to consumers injured by respondents in connection
with the acts or practices alleged in the complaint, and to pay any
attendant costs of administration. The final determination for, and
amount of, refunds to be paid to consumers shall rest with the
Commission; provided that, nothing contained herein shall be
construed to require the payment by respondents of an amount in
excess of three million five hundred thousand dollars
($3,500,000.00) for consumer redress. If the Commission
determines that direct payment of said funds to eligible consumers
is wholly or partially impracticable, then, in lieu of making direct
consumer redress, the Commission shall cause said funds to be paid
to the United States Treasury.

At any time after this order becomes final, the Commission may
direct the escrow agent to transfer funds from the escrow account,
including accrued interest, to the Commission to be disbursed as
herein provided. Respondents shall be notified as to how the funds
are distributed, but shall have no right to contest the manner of
distribution chosen by the Commission. No portion of the payment
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as herein described shall be deemed a payment of any fine, penalty,
or punitive assessment against respondents with respect to the acts
and practices which are the subject matter of the complaint and
which occurred prior to the date of issuance of the order. The
Comimission, or its representative, shall, in its sole discretion, select
the escrow agent. Costs associated with the administration of the
escrow account, if any, shall be paid from the accrued interest.

Respondents relinquish all dominion, control and title to the
funds paid into the escrow account, and all legal and equitable title
to the amounts vests in the Treasurer of the United States and in the
designated consumers. Respondents shall make no claim to or
demand for the return of the funds, directly or indirectly, through
counsel or otherwise; and in the event of bankruptcy of respondents
acknowledge that the funds are not part of the debtor's estate, nor
does the estate have any claim or interest therein.

XVII.

It is further ordered, That respondent Ira Smolev, and
respondent Smolev’s agents, representatives, and employees,
directly or through any partnership, corporation, subsidiary,
division, joint venture or other device, do forthwith cease and desist
from advertising, promoting, offering for sale, selling, or distributing
to the general public, the following:

A. Any health-related product or service, including but not
limited to, any product or service purporting to treat, cure, or
mitigate impotence;

B. Any weight loss product or service, including but not limited
to, any product or service purporting to treat, cure, or eliminate
cellulite or obesity;

C. Any hair care product or service, including but not limited to,
any product or service purporting to grow new hair or prevent, cure,
relieve, reverse, or reduce loss of hair;

D. Any personal improvement product or service, including but
not limited to, any product or service purporting to enhance motiva-
tion or provide educational development;
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E. Any cosmetic product or service; or
F. Any houseware item, including but not limited to, any clean-
ing product, cooking utensil, or appliance,

unless, prior to advertising, promoting, offering for sale, selling, or
distributing to the general public any product or service set forth in
subparts A through F above, respondent Smolev establishes and
funds, pursuant to the terms set forth herein, an escrow account in
the principal sum of five hundred thousand dollars ($500,000) in
cash, or such other assets of equivalent value, which the
Commission, or its representative, in its sole discretion may
approve, and maintains such amount in that account until at least
five years after he last advertised, promoted, offered for sale, sold,
or distributed such product or service described herein, provided,
however, that until July 1, 1993, or the date the final decree is
entered in Ava Ross Smolev v. Ira Smolev, Index No. 64795/91
(N.Y. Sup. Ct.), whichever shall occur first, respondent Smolev shall
not be in violation of this provision so long as he maintains in the
escrow account at least three hundred seventy-five thousand dollars
($375,000) in cash, or other approved assets of equivalent value.

Respondent Smolev shall pay all costs associated with the
creation, funding, operation, and administration of the escrow
account. The Commission, or its representative, shall, in its sole
discretion, select the escrow agent.

The escrow agreement shall be in substantially the form attached
to this order as Exhibit A. The escrow agreement shall provide that
the escrow agent, within thirty days following receipt of notice that
a final judgment or an order of the Commission against respondent
Smolev for consumer redress or disgorgement in an action brought
under the provisions of the Federal Trade Commission Act has been
entered, or, in the case of an order of the Commission, has become
final, finding that he has violated the terms of the consent order in
this proceeding or the provisions of the Federal Trade Commission
Act, and determining the amount of consumer redress or disgorge-
ment to be paid, shall pay to the Commission so much of the funds
of the escrow account as does not exceed the amount of consumer
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redress or disgorgement ordered, and which remains unsatisfied at
the time notice is provided to the escrow agent, provided that, if
respondent Smolev has agreed to the entry of a court order or an
order of the Commission, a specific finding that Smolev has violated
the terms of the consent order or the provisions of the Federal Trade
Commission Act shall not be necessary. A copy of the notice
provided for herein shall be mailed to respondent Smolev at his last
known address.

Respondent Smolev may not disclose the existence of the escrow
account to any consumer, or other purchaser or prospective purchas-
er, to whom a product or service is advertised, promoted, offered for
sale, sold, or distributed, without also disclosing at the same time
and in a like manner that the escrow account is required by order of
the Federal Trade Commission in settlement of charges that respon-
dent Smolev engaged in false and misleading representations.

XVIIIL.

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of
Synchronal Corporation and Synchronal Group; Richard E. Kaylor,
individually and as a former officer and director of Synchronal Cor-
poration, Synchronal Group, Smoothline Corporation, and Omexin
Corporation; and Ana Blau a/k/a Anushka and Dr. Steven Victor,
individually, shall, for three (3) years after the date of the last dis-
semination to which they pertain, maintain and upon request make
available to the Federal Trade Commission or its staff for inspection
and copying:

A. All materials that were relied upon by respondent(s) in
disseminating any representation covered by this order; and

B. All reports, tests, studies, surveys, demonstrations or other
evidence in any respondent’s possession or control that contradict,
qualify, or call into question such representation, or the basis upon
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which respondent relied upon for such representation, including
complaints from consumers.

XIX.

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion shall:

A. Within thirty (30) days after service of this order, provide a
copy of this order to each of respondents’ current principals,
officers, directors and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility
with respect to the subject matter of this order.

B. For a period of ten (10) years from the date of issuance of
this order, provide a copy of this order to each of respondents’
principals, officers, directors, and managers, and to all personnel,
agents, and representatives having sales, advertising, or policy
responsibility with respect to the subject matter of this order who
are associated with respondents or any subsidiary, successor, or
assign, within three (3) days after the person assumes his or her
position.

XX.

It is further ordered, That respondents, Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin
Corporation shall notify the Federal Trade Commission at least
thirty (30) days prior to any proposed change in their corporate
structures, including but not limited to dissolution, assignment, or
sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries or affiliates, the planned filing
of a bankruptcy petition, or any other corporate change that may
affect compliance obligations arising out of this order.
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XXIL

It is further ordered, That respondents Ira Smolev, Richard E.
Kaylor, Ana Blau a/k/a Anushka and Steven Victor, M.D., shall, for
a period of ten (10) years from the date of issuance of this order,
notify the Commission within thirty (30) days of the discontinuance
of his or her present business or employment and of his or her
affiliation with any new business or employment. Each notice of
affiliation with any new business or employment shall include
respondent’s new business address and telephone number, current
home address, and a statement describing the nature of the business
or employment and his or her duties and responsibilities. The
expiration of the notice provision of this part XXI shall not affect
any other obligation arising under this order.

XXII.

It is further ordered, That respondents Synchronal Corporation,
Synchronal Group, Smoothline Corporation, and Omexin Corpora-
tion, corporations, their successors and assigns, and their officers;
Ira Smolev, individually and as a former officer and director of Syn-
chronal Corporation and Synchronal Group; Richard E. Kaylor, indi-
vidually and as a former officer and director of Synchronal Cor-
poration, Synchronal Group, Smoothline Corporation, and Omexin
Corporation; and Ana Blau a/k/a Anushka and Dr. Steven Victor,
individually, shall, within sixty (60) days after service of this order,
and at such other times as the Federal Trade Commission may
require, file with the Commission a report, in writing, setting forth
in detail the manner and form in which they have complied with this
order.
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EXHIBIT A
ESCROW AGREEMENT
THIS ESCROW AGREEMENT, made and entered into this day
of____, 1993, by and between Ira Smolev (hereinafter called “Smolev”);

and the Federal Trade Commission, an agency of the Government of the United
States of America, by and through
(herein called “FTC” ); and
(herein called “Escrow Agent”);

WITNESSETH

Whereas, the FTC has issued an administrative complaint against Smolev,
Docket No. 9251; and

Whereas, the FTC and Smolev have entered into an Agreement Containing
Consent Order to Cease and Desist (herein called “Consent Order”) in that matter,
a copy of which is attached hereto and marked Exhibit A; and

Whereas, the Consent Order requires that Smolev cease and desist from
advertising, promoting, offering for sale, selling, or distributing any product or
service listed therein to the general public unless he first establishes and maintains
an escrow account, under the terms and conditions specified in the Consent Order;

Now, wherefore, in accordance with the terms of the Consent Order, the terms
of which are incorporated herein by reference, the parties covenant and agree as
follows:

1. Smolev shall establish an escrow account at
to be styled Smolev Escrow Account, , Escrow Agent,
Smolev shall deposit into the Escrow Account an initial sum of at least three
hundred seventy-five thousand dollars ($375,000) in cash, or other approved assets
of equivalent value. On or before July I, 1993, or the date the final decree is
entered in Ava Ross Smolev v. Ira Smolev, Index No. 64795/91 (N.Y. Sup. Ct.),
whichever occurs first, Smolev shall deposit an additional one hundred twenty-five
thousand dollars ($125,000) into the Escrow Account. Thereafter, Smolev shall
deposit such additional amounts into the Escrow Account as are necessary to
maintain the total amount in the Escrow Account at five hundred thousand dollars
(8500,000). Smolev shall pay the one hundred twenty-five thousand dollars
($125,000) and such additional amounts as may be necessary by a certified or
cashier’s check or cash.

2. The Escrow Agent shall be the sole signatory on the Escrow Account and
access to the funds held in that account shall be solely through the Escrow Agent.
It is understood by the parties to this Escrow Agreement that upon the signing of
this Agreement, Smolev relinquishes to the Escrow Agent, all legal title to the
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escrow funds, except as to such amounts in the Escrow Account that are in excess
of Five Hundred Thousand Dollars ($500,000). Until and unless the Escrow
Account is terminated as provided for herein, Smolev agrees to make no claim to
or demand for the return of the funds, directly or indirectly, through counsel or
otherwise; and, in the event of bankruptcy, Smolev acknowledges that the funds
are not part of Smolev's estate, nor does the estate have any claim or interest
therein.

3. The Escrow Agent and the parties hereto agree that the escrow funds shall
be held only in accordance with the terms of the Consent Order and the Escrow
Agreement. Smolev shall pay all costs associated with the creation, funding,
operation, and administration of the Escrow Account as they become due. In the
event that Smolev fails to pay such costs as they become due, the Escrow Agent
shall pay the costs from the interest earned on the escrow funds.

4. The Escrow Agent, within thirty days following receipt of notice that a
final judgment or an order of the Commission against Smolev for consumer
redress or disgorgement in an action brought under the provisions of the Federal
Trade Commission Act has been entered, or, in the case of an order of the
Commission, has become final, finding that he has violated the terms of the
Consent Order in this proceeding or the provisions of the Federal Trade
Commission Act, and determining the amount of consumer redress or
disgorgement to be paid, which notice shall also be mailed to Smolev at his last
known address, shall pay to the Commission so much of the funds of the Escrow
Account as does not exceed the amount of consumer redress or disgorgement
ordered, and which remains unsatisfied at the time notice is provided to the
Escrow Agent, provided that, if Smolev has agreed to the entry of a court order or
an order of the Commission, a specific finding that Smolev has violated the terms
of the Consent Order or the provisions of the Federal Trade Commission Act shalt
not be necessary. The Escrow Agent shall have the power to convert to cash so
much of the Escrow Account assets as are necessary to satisfy the obligations of
the judgment or order.

5. The Escrow Account shall continue until at least five years after Smolev
last advertised, promoted, offered for sale, sold, or distributed any product or
service specified in the Consent Order, at which time, if there are no pending FTC
investigations, legal or administrative actions by the FTC against Smolev, or
unsatisfied obligations pursuant to a judgment or order described in paragraph 4
herein, for which a claim could be made against the escrow funds under the terms
of the Consent Order, the FTC shall, upon Smolev’s request instruct the Escrow
Agent to terminate the Escrow Account and return the balance of the Escrow
Account to Smolev. At such time, the Escrow Agent shall be fully and completely
released from its agency as herein described. The legal title to the escrow funds
shall vest in Smolev at such time as the Escrow Agent, pursuant to instructions
from the FTC, returns the funds to Smolev.
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IN THE MATTER OF

LOMAS MORTGAGE U.S.A., INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3462. Complaint, Oct. 7, 1993--Decision, Oct. 7, 1993

This consent order prohibits, among other things, the Texas mortgage lender from
misrepresenting the terms or the nature of lock-in agreements on loans it
offers consumers in the future, and requires the respondent to pay $300,000
in consumer redress, to the Commission, to be used for refunds of up to
$1,000 each to certain Lomas customers.

Appearances

For the Commission: Arthur B. Levin.

For the respondent: Jim Moseley and Harriet E. Miers, Locke,
Purnell, Rain & Harrell, Dallas, TX. C. Michael Buxton, Vinson &
Elkins, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Lomas Mortgage U.S.A., Inc., a corporation ("Lomas Mortgage"
"respondent"), formerly known as the Lomas & Nettleton Company,
has violated the Federal Trade Commission Act ("FTC Act"), 15
U.S.C. 45-58, as amended, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues this complaint and alleges that:

PARAGRAPH 1. Lomas Mortgage is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Connecticut, with its office and principal place of business
located at 1600 Viceroy, in the City of Dallas, State of Texas.
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PAR. 2. Respondent has been and is engaged in the mortgage
lending business.

PAR. 3. The acts and practices of respondent, as alleged in this
complaint, have been and are in or affecting commerce, as
"commerce" is defined in the FTC Act.

PAR. 4. Respondent, through a combination of oral representa-
tions, the language and design of its loan application form (Exhibit
I), the use of incomplete forms, and other means, has represented to
applicants in many instances that respondent would unconditionally
"lock-in" i.e., agree to hold constant, the mortgage interest rate and
number of discount points on Federal Housing Administration
("FHA") loans for a period of sixty days after the signing of the loan
application form.

PAR. 5. In truth and in fact, respondent in numerous instances
did not lock-in the mortgage interest rate or number of discount
points on FHA loans for consumers to whom it had made such
representations, imposing higher interest rates or more discount
points for these loans within the sixty-day period. Therefore,
respondent's representations as stated in paragraph four were, and
are, false and misleading.

PAR. 6. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in violation
of Section 5(a) of the Federal Trade Commission Act, 15 U.S.C.
45(a). Respondent may again employ these acts or practices in the
absence of the requested relief.



1064 FEDERAL TRADE COMMISSION DECISIONS

Complaint 116 FT.C.
EXHIBITI
@ Lomas & Netlewon Application for an FHA Mongage
(Except Section 235)
-
—_— — — EXHIBT 1
C-3462
TO: The Lomas & Nettiewon Company B146200
RE: LA Loan No: Buyenst
" Princioal Selientsy
Property
Inerest Rete % Tarr Yra.  Address
Datx

The uncersignea herety acolies 10 The Lomas & Nettieton Comoany ("LAN™ lor a cammitment 10 cicse the apove
Morigage Loan (hereinafier called “The SuDject l0aNn") In accoraance with tha t8rms ang SuDIeC! 10 e coralions

apoencea herelo ancbr sat 1orth Deicw:
1) The supject ioan shall be evioencad. secured ano closed by Laan Documants in form and of substance

saustactory 10 LAN.

2) The suoject ican snall be @n FHA Mongage (excent thass aans sudiect 1o Section 235) ana snail be n (ne
prncodl ameurt stated in (e relaled FHA Laan Agoroval.

3) Al the ciosing of the suDject loan, LAN will be paxd the following charges. foes or assessments:
0 an amourx equal lo 4 (the QISCOUMT Of pOINtS 15 DE CNArGea by LAN as a concrion 10 maxing
he suDject oan of the pNNCIDal amourn Of the suDject ban: ang
0 a warenousing of irterest Qifferential fee nthe amount of &
@ an onginauon fee squal 10 1% of the PNNCDAI AMOUNt Of INe SUD|eCT KKan: arg
M All costs of the supject I0aN INCAKLNG '™~ *0OMAISAI. Cleart fBDOMS. DPOIOGRADAS, tax Service COMITACT,
Ispecuon lees and Other SITWAr ChArges. INCIKLNG CIOSING COSTS. 38 My De DAMMIMed by agoncanie

requatons: and
v) Any pormon of the MOrigage INSUrAaNCe Dremum whch 8 N 10 be financea
4) The uncersigned reor7sems to L& e -~ arsiGhec. In Mang this aDoiCauon, is Acting as agert for the

Seilet ang on penait of the Buyer: ano the unoersIgNed agrees thal within five aays of LAN'S acceance
hereol. the unoersigNed will acvise the Buyer ang Seller of the ferms and conaions of the commment
encened Dy LAN's accepiance nereol incluaing Paragraon 3 above.

5) The geneal lerms and CONGINIONS ON the reverse T8 hemol &re x heren by and maoe
part nerect as fuity as if set 107t In full herem.
6 Ths . when and by an suthortzed otficer of LAN, wil become & vaid

cn-rmvmmdLLN DINGING ON the Daries Neretd In &CcCOMSANce with the terms hereot. The commutmer.
when thus vaidated. will be f0r he exciusive Denefit of the Buyer And My ot De assigned of ranstarred to

any other DOrTOwWEN.
It the loreqong Meets wilh yOUr ADDTOVAI. Diass evidencs yOur aCCEUlNCs by 8ning 1 (he space orovided beiow anc

return wo copues Neract 10 the uNoersgned.

walmmnunmummmmnm of LAN is 1o vary the
‘mnmtmldml. by oral repx ts and that no shall rety on any oral
1t such varies from the wntten terms of this document

reps

Thanvmplomnmwﬂmwnuolw1mofmum

Fern arme (f scxmcaces)

Acoroves ana Actecrss
The Lomas & Netbewon Camoany




LOMAS MORTGAGE U.S.A., INC. 1065
1062 Complaint

EXHIBITI

Commitmont of Tha Livnes H Sdotiintcan ooy EXHIBT I
General Terms and Cuncrtions C-3462
P . B146200

AL L300 e ANC N T DIEQN Y] OGN T TUrmaQ T WA Nave A ceree e T
TL Loan DOCUTENTY mmam M WL ALUDTTS S ENG I WLt YUY s e
© The orqinar MOrCIgE HT0 DIVAIMS © N8 OOFT L' TT0 OMa 8 eINesT YT

A CRARCAIS U P RA FaLiATLO CF # T RA LTI

w1 MOMGIQE v SyANCe aCY O IO

NIAR FHA MGrAD0 ST IG LATETE G T8 MOS0 ATe

v A U0 87 TN 0CUMeNtS VIINJTRAE O AN rAes fdl UM n oty osermon Ture et
ADCTTCI'E OF OCZ.ADE £ ™e eNECLve CTX ¢ o N0 KUC6C! GO a7 20 X ooy w0 4. LT
Worgage Mots mears ife NOIE N W CTCTI ATOLT Il 1IN SLeC LON evoenT; N
O INe Dvor AAmBg N e QNG ATACAION (VA8 12 N8 COBE O LN O o5 namime anl Le't
00€d O IAST ON INE B eSO COVEMED Dv e IT0GOINg aTacdlon
‘& FHA Wortgage means 3 MCNGaGe NGB secured v 1 MCILa00 IOVORMG fRd esBie MLV IV D Y Y adamu
OWeUING. DAYMeN: o which © eNNe; DIrGddy Of COTIICIEY IMSLIB0 DY 'C re0eT L MOSING AT "l oL " “==A7 |
Na1ond! mousing AC: -Except Secton 35, o Tle v ¢ ihe SOuSING AG & 1943 o wis e
DINING AT OTOrCaADe COTUTUIMAN KO FSUIANCE SSUCS Ty he FHA
1.04 YA Morigage means a MOMGage NOM Secured Oy 3 TONJAPE CORNNG 18 EST58 T VeS
OWeSiMG. DIYMIrT Of Wiich © e8! DAY O COTORIGNY Juaranieed Dy the voterare AQTnc!
Servicemens ReadasTmen ACH Of 1944 o Chager 37 or Tille 38 of the umed Staes Cooe

f

o

Y

PO )

T Interws| Rate
The interest 1ale ©n e AN 1 DB BVIORITEC Dy Me MOMGAge NOte SA3N D8 1he wHeres: 2ie sad T A e amior o ~2
JORQOUG ACONCATON., 1! AD EVOrk wal LAN D8 requimed 10 AUNC e LSt 0N il 10 AN SO0 ALSZMeN. IO DRSS SrAreS
He would CONTIMAE USUfY LNOEr M8 UG Of The SIA18 N whiCh e Sacury 3 orea
2.01 The ocxedn interest MW and Secount 0oiMTts Drovided for the NUMDer o1 &t INTicalae horae? (3 Fmiicsio
oruy If this iaen for which EDRUCALION I8 Mads (3 Sctuslly C086d Within U muTioor Gf Gays inicaiod. 3y mgrEng
loan LN la not repr or Q that ths loan socucation will Bo zopre=c and i
ApDrowed. closed witfun the number of CIvs indicated. LANS 20ents and empovecs are Act author=od t5 roorssent,
WRTEN! or promiss that UV K\ If BOCFOWed. will C}OAS within (Ne AuMDber of days INCiCSteC 2nd LAN Rarsdy m00rms
EDOlIcants that they Lhouid Not MYy UGON GNY MROEINISLONS OF SLITEMeN! WILCh DUITMS 13 3 MOrUTanl Ware™ o
promiss. The scuons of third parDes Such a3 the FHA/VA. pest cONUDI Comoaruss. ol burssul, eoproisers, Lo
varibers of Oeposlts and emMPIoYMent PrAYEID MOMQGEQe INSUTENCS COMPIMIL. &0 C0LNg
sttomeys) over whom (AN hes no control May celdy #pProval or closing of the ioan. LAN wili not bo racoona'®io kr vy
such celays or for refund of ises Baicd 1 tha nuMBdor of BaYS INdicaled ZDOYe DRI DOCIUIR OF &Y SUCLh coloye. LaN
will not Aave an OOlGaUSN 10 Drovide the locxedn raIe O GISCOUN( DOINIS et fOrtY N M3 aSCIKILEN eng £t =g
sxpiraton of the lockdn penod this sppication wil be Nandied &3 If the IOCS CIUON XX RO baan chamen,

!Z, LANY Option to Terminats Cammitment .
The Mazshum raie of iIerest DIMMITIA0 ID DO CAEITEC ON & VA MOMG208 B fomd trom me I Ume v Te VAL an ageney o e
Unted Suies gOowenment. in the every of § Change. Defween INo QL8 OF e £IOCING ASTACLON T e CU50 oY GG
SUCH MASMUM rite DeMMA) D Do CE/DEd ON 4 YA MOACage. the Caommnmen evioenced by WAN's acszrtarce cf e '=res

ATouCaloN, T LAN'S oouon. shal 0o N 470 Yo Sf1ECive ON 1Ko Gl Of BuCh Cage.

(4) General Provtsions
4Ct Reguistory Compliance: The sowest DaN. d funoed by LAN. will Ds CCTed 1N & MAMTEY CCATrent wih A ACTioimd

13wS ANG N ACCOMGANCE wilh A8 A0COCACH: Aes ANC TEQUILIONS O the FHA 2r0 Oher govermmera agences

a2 ™he v LAN'S O 18 OreQcTY; ESOLCANEN Bral €9 L D9 of DO
‘UNNET OrCe O eflect WNETS D SUORC! DIA 1§ COSE0 AND UNOBD 1N ACIOMENGY Wit 0 LMmS Nerec! DG D e R T Semu!
o

A The cormrmament evoenced by LAN'S acceounce Of he QNG AZCLCEION $hAY TN 4G 59 Of o Nurthe’ ovee

o oflec: on e ExxraLon C3le LT winan LeSS (he SLOMCT KN § CICH0 N ATCT/CANCE Wiifl L0g 10TRS Merect SCt o S.c™
3210 or

e terunaion. Ko any reason. o the FHAS autnonty I CONOUS SUSINESS Cf 19 U8 COMYMIMeTS of s a2

ceihcars of

Wl e WIMALio. KK 3fy reason. Of Me Governmart N3LCAal MCRgs de ASSocdions authorty SaT2Tee S0C. TS
SILKNG Dy QOvET YNt VISUMed O QUATMNeRC MCT3IPes Of

A1 AN S 80Cion D IATTWIE e COMTTVIMEN 1N FASOCTS8 10 3 CRANGCH i the MATTTUM Uesrec! i S=rmTise = S0
Crarged on 3 VA monzage
411 Propnewry Interest in Loan Documents Vesled In LAN: ™¢ Biver and ™o Seder anc me Acew ¢ Soxe? 5o
ON e DENQT NereCh ACLOMEDO ANC 35768 AL 31 COCL™E ZAI0N "' v (AN ‘N CONNBCICN we™ ™o 'S 2oaae s
‘Mo e ane CTOeMY O AN 40 S MO 13rsterdled 1O 3fv OMer NSS! Cf OAMY winOt LAN S a2ovecs wrmen coroar SASu
LN 1N resnonss 10 4MY wimen aues I N6 Buver SEM0T AN0 ACer: ! GroRBT CONSAT ©© a tnse’ of To LI
ACONCAION 0 any aher DMy INEN the 1BQASHIAG CA/MeS T DIy 10 LAN & 1T e soual B 2% © ™0 snacta amons

N6 e oan
44 Other,

Appiicate 10 & are Sommitmants Onvy

T 002 ANC 41l NE TEMTE 4N LONEAFS IO U AU AN e TG LTI e e O ' O e —eouGet

Lt it



1066 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 16 FT.C.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft complaint that the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and that,
if 1ssued by the Commission, would charge the respondent with
violations of the Federal Trade Commission Act, 15 U.S.C. 45 et
seq.; and

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondent of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission's Rules; and

The Commission having considered the matter and having
determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty ( 60 ) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Lomas Mortgage U.S.A., Inc. is a corporation
organized, existing and doing business by virtue of the laws of the
State of Connecticut, with its office and principal place of business
located at 1600 Viceroy, in the City of Dallas, State of Texas.

2. The Federal Trade Commission has jurisdiction over the
subject matter of this proceeding and over the respondent, and the
proceeding is in the public interest.
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ORDER

For purposes of this order, the term "mortgage loan" shall mean
a Federal Housing Administration ("FHA") consumer mortgage
loan or conventional consumer mortgage loan.

For purposes of this order, the term "lock-in" shall mean any
agreement, however designated, with an applicant for a mortgage
loan, to hold for any specified period of time a certain interest rate
and/or a certain number of discount points while the loan application
is being processed, whether or not the agreement is subject to addi-
tional conditions, provided, however, that this term shall not include
such agreements if made within ten (10) days of the scheduled
closing on the loan.

It is ordered, That respondent L.omas Mortgage U.S.A., Inc.
("respondent"), a corporation, its successors and assigns, and its of-
ficers, agents, representatives and employees, directly or through
any corporation, subsidiary, division, or other device, in connection
with the offering of any mortgage loan in or affecting commerce, as
"commerce" is defined in the Federal Trade Commission Act, 15
U.S.C. 41, et seq., shall cease and desist from representing orally or
in writing to any mortgage applicant, directly or by implication, that
any interest rate and/or number of points on a mortgage loan are
subject to a lock-in, unless that interest rate and number of points are
not subject to change during the period specified in the lock-in,
except as provided under Section II.

IL

A. It is further ordered, That whenever the interest rate and/or
number of points quoted to a mortgage loan applicant who has
informed respondent of the decision to lock-in are subject to change
during the lock-in period, respondent, its successors and assigns
shall clearly and conspicuously disclose in writing at the time the
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applicant applies for the commitment or lock-in that the interest rate
and/or number of points quoted are subject to change during the
lock-in period and shall also clearly and conspicuously disclose, in
writing, the conditions under which the interest rate and/or number
of points are subject to change, and shall require the applicant or
applicant's agent to sign respondent's copy of the disclosure of said
conditions. Said disclosure shall be contained on the front page of
any form that contains or describes the terms of the lock-in
agreement, shall be in bold face type at least as large as any other
type used on the form, and shall be separated from the rest of the
text so that it can be readily noticed.

B. Provided, however, that respondent will not be in violation
of this order if, in the case of an application for an FHA mortgage
loan with the interest rate and/or number of points, as well as other
terms, conditioned upon no change occurring in the maximum rate
of interest to be charged on a Veterans Administration guaranteed
mortgage loan, the written disclosure states:

Your FHA mortgage loan interest rate and/or number of points may change and
are NOT "LOCKED IN" to the extent that if the Veteran's Administration changes
the maximum interest rate that can be charged on VA loans, [lender], at its option,
may change the interest rates and or number of points being offered you.

In the event that an FHA loan is conditioned upon no changes
occurring in an index rate other than the Veteran's Administration
guaranteed mortgage loan rate, the written disclosure shall refer to
the applicable index rate instead of the Veteran's Administration
rate.

In the case of an application for a conventional mortgage loan
with the interest rate and/or number of points, as well as other terms,
conditioned upon no change occurring in the maximum rate of
interest to be charged on a Veterans Administration guaranteed
mortgage loan, the written disclosure shall state:

Your conventional mortgage loan interest rate and/or number of points may
change and are NOT "LOCKED IN" to the extent that if the Veteran's
Administration changes the maximum interest rate that can be charged on VA
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loans, [lender], at its option, may change the interest rates and/or number of points
being offered you.

In the event that a conventional loan is conditioned upon no
changes occurring in an index rate other than the Veterans Adminis-
tration guaranteed mortgage loan rate, the written disclosure shall
refer to the applicable index rate instead of the Veteran's Adminis-
tration rate.

MI.

It is further ordered, That whenever respondent, its successors
and assigns agree to a "lock-in" on an FHA or conventional mort-
gage loan and the subject loan closes during the period specified in
the loan application, the loan shall be provided upon the terms stated
in the application, unless the disclosures provided in Section II of
this order have been made, and a change in the maximum interest
rate charged by the Veteran's Administration, or any other appli-
cable index rate, occurs prior to closing. This paragraph shall not be
construed to impair the respondent's right to deny an application
based on the failure of the applicant to meet respondent’s credit
granting, criteria or the failure of any applicant or other parties to
provide information or services reasonably necessary for the loan to
be approved or closed within the period specified in the applicant’s
lock-in.

IV.

It is further ordered, That respondent shall deliver, on or before
the tenth day following the date this consent agreement is accepted
by the Commission and placed on the public record, to the Federal
Trade Commission, 6th Street and Pennsylvania Ave., N.W.,
Washington, D.C. a cashier's or certified check for $300,000, made
payable to the Federal Trade Commission, to be placed into an
interest-bearing escrow account designated by the Commission, in
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the name and under the control of the Commission's designated
agent.

In the event of any default on any obligation to make any
payment under this order, interest on the unpaid amount shall
accrue, from the date of default to the date of payment, as provided
by 28 U.S.C. 1961(a).

V.

It is further ordered, That the Commission may apply any or all
funds received from respondent pursuant to this order, and any
interest received thereon, to a consumer redress program for
consumers who applied to respondent for FHA loan financing, from
February 1 to May 1, 1987, and whose commitments or lock-ins
were terminated by respondent in April or May 1987 on the basis of
a purported right to terminate contained in respondent's loan
application materials, and who did not close a loan with respondent
or who closed a loan with respondent at terms less favorable than in
the lock-in agreement between respondent and the consumer.

Any funds as shall be required to administer a program of
consumer redress as described in Section V of this order shall be
taken from the sum provided by respondent in Section IV above.
Any funds not distributed by the Commission as redress or extended
to administer the consumer redress program shall be paid to the
United States Treasury.

The maximum award under this redress program shall be an
equal share of the amount set out in Section 1V, (less expenses to
administer the program), not to exceed $1,000.00 per applicant or
group of joint applicants who made a single loan application. The
Commission shall, consistent with the provisions otherwise set out
herein, have full discretion to: (1) review and approve the proce-
dures used to identify those consumers who meet the criteria for
redress; (2) determine the application of the criteria for participation
in any redress program and identify those consumers entitled to
relief in any redress program implemented pursuant to this order; (3)
determine the manner and timing of the sending to consumers of the
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forms attached hereto as Exhibits A-C; and (4) delegate any and all
tasks connected with such redress program to any individuals,
partnerships, or corporations of its choice and to pay the fees,
salaries and expenses incurred thereby from the payments made by
respondent pursuant to Section IV of this order. On a bi-weekly
basis, the Commission or its designated agent shall provide to
Lomas Mortgage a copy of each claim form (Exhibit B) received
from consumers requesting redress under the terms of this order.
Respondent shall have the right to contest the validity of any claim
submitted pursuant to the redress program and to provide
information concerning the invalidity of the claim within thirty (30)
days of receiving such claim form. The Commission shall decide
the validity of any such claim based on the information and evidence
provided and shall withhold payment of any challenged claim
pending determination of its validity by the Commission. Upon
payment of redress to any applicant, the Commission or its
designated agent shall deliver to Lomas Mortgage the release
( Exhibit C) signed by that applicant in connection with the redress
program. :

The following applicants shall not be eligible for any award
under this redress program:

1. Any applicant who does not submit a signed claim form and
release within ninety (90) days of receipt of said form and release;

2. Any applicant who has filed a claim pursuant to redress
programs administered by the states of Pennsylvania and Texas;

3. Any applicant who has been involved in completed litigation
with respondent concerning the termination of its loan commitments
in April 1987;

4. Any applicant who otherwise has previously executed
settlement agreements or a release with respondent in connection
with the termination of its loan commitments in April 1987,

5. Any applicant who has, by refinancing, renegotiation, or
otherwise, in the period April 15 through October 15, 1987,
achieved or obtained an FHA, VA, or conventional mortgage loan
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with the equivalent of the combination of interest rate and points
that were locked in with respondent as of April 13, 1987.

VL

It is further ordered, That, within sixty (60) days following the
date of service of this order, Lomas Mortgage shall provide the
Commission with a list of the name and last known address of each
FHA loan applicant and co-applicant who had a pending loan
application with a lock-in feature as of April 13, 1987, and a
separate list of all customers whom respondent believes fit under the
five criteria for ineligibility set out above in Section V. Respondent
shall derive the list of FHA loan applicants from computerized loan
applications records for loan applications which closed; and from
loan records maintained by respondent and which it can locate for
loan applications which did not close. In compiling this list of FHA
loan applicants for loans which did not close, respondent shall make
a good faith attempt to locate, in its file storage facilities in Dallas
and any where else such files are stored, the application files for
those applicants and shall provide the last known address and social
security number of both the applicant and co-applicant contained in
such application files and the address for which a loan was sought.

Within thirty (30) days of being provided such list, the Commis-
sion shall cause to be sent a notice by certified mail to the provided
address for FHA loan applicants with a lock-in feature pending as of
April 13, 1987. This notice shall consist of the forms attached
hereto as Exhibits A-C. All notifications shall contain on the enve-
lope the words "PLEASE FORWARD."

VIL

It is further ordered, That, for a period of ten (10) years from
service of this order, respondent, its successors and assigns, shall
maintain and upon request make available to the Federal Trade
Commission up-to-date copies of all mortgage forms in use at any
of its offices.
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VIIIL

It is further ordered, That respondent shall distribute a copy of
this order to all present and future loan officers and management
officials having supervisory responsibilities for administration, sales,
advertising or policy with respect to the subject matter of this order
in each of its subsidiaries and operating divisions dealing with
mortgage origination, and shall secure from each such individual a
signed statement acknowledging receipt of this order.

IX.

It is further ordered, That respondent, its successors and assigns
shall notify the Commission at least thirty ( 30 ) days prior to any
proposed change in respondent such as dissolution, assignment or
sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries, or any other change in
respondent which may affect compliance obligations arising out of
the order.

X.

It is further ordered, That respondent shall maintain and upon
request make available to the Federal Trade Commission all records
that will demonstrate compliance with the requirements of this
order.

XL

It is further ordered, That respondent shall, within sixty (60)
days after the date of service of this order, file with the
Commission a report, in writing, signed by the respondent and
setting forth in detail the manner and form of its compliance with
this order.
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EXHIBIT A

FTC vs. Lomas Consumer Refund Program
TO: FORMER MORTGAGE APPLICANTS OF LOMAS
NOTICE OF LITIGATION SETTLEMENT AND REFUND

This notice is to inform you that Lomas Mortgage U.S.A., formerly known
as The Lomas and Nettleton Company ("Lomas" or "L&N") has agreed to pay
consumer redress to settle Federal Trade Commission charges that Lomas
improperly canceled mortgage lock-ins and commitments in April 1987. In the
spring of 1987, Lomas used a mortgage application form that contained the
following paragraph on the back:

The maximum rate of interest permitted to be charged on a VA Mortgage is fixed
from time to time by the VA, an agency of the United States government. In the
event of a change, between the date of the forgoing application and the date of
closing, in such maximum rate permitted to be charged on a VA Mortgage, the
commitment evidenced by L&N's acceptance of the foregoing application, at
L&N's option, shall be null and void, effective on the data of such change.

On April 13, 1987, after the Veterans Administration raised the maximum
interest rate for VA loans, Lomas exercised the option described in the second
sentence of the paragraph above and canceled its pending commitments for FHA
loan applications. Your application was one which may have been subject to a
lock-in or commitment that was canceled.

Lomas has since learned that several individuals whose lock-ins or commit-
ments were canceled felt that Lomas did not fully explain to them that their
original application could be canceled as provided above, or felt misled about or
misunderstood the effect of the cancellation clause. Lomas values its reputation
and looks forward to a satisfactory resolution of any questions or complaints you
have. Based upon discussion with representatives of the Federal Trade Commis-
sion, Lomas has agreed to provide refunds to certain consumers who were affected
by the cancellation of their loan lock-in or commitment.

To be eligible for a refund, you must submit the enclosed claim form by
XXXXXXXXXXX, 199X . If your claim form is not received by XXXXXXX,
199X you will not receive a refund. Lomas has the right to challenge your
eligibility based upon its loan records.

The amount you may be eligible to receive as a refund depends on: 1) the
total number of customers qualifying for a refund and 2) the total amount actually
paid into a settlement fund by Lomas. Depending on the number of people who
qualify for a refund, you may receive as much as $1,000.00.

Lomas looks forward to a satisfactory resolution of your situation and thanks
you for your patience and cooperation.




LOMAS MORTGAGE U.S.A., INC. 1075

1062 Decision and Order
EXHIBIT B
FTC vs. Lomas Consumer Refund Program
CLAIM FORM

I believe that I am entitled to participate in the refund program provided by
the Federal Trade Commission ("FTC") agreement with Lomas Mortgage USA,
Inc., formerly known as The Lomas and Nettleton Company ("Lomas"), because
of the following:

1. Iapplied for a FHA loan to Lomas after February 1, 1987, and my lock-in or
commitment was pending on April 13, 1987.
2. 1 chose to execute a conditional commitment or "lock-in" agreement with
Lomas which provided for a rate of interest of and I agreed to pay
points.
3. I(circle one):
(a) closed a loan with Lomas; or
(b) closed a loan with another lender with whom I applied within ten (10)
days of canceling my Lomas application which later closed at a rate and
points higher than the rate and points at which I applied at Lomas; or
(c) was prevented from closing the loan I sought because of the conduct
of Lomas which I felt was unjustified.

4. Iclosed my loan at a rate of interest of and I agreed to pay
points. I am still making payments on my loan.
5. 1believe that [ was entitled to receive the interest rate of and pay

points because I was told I would receive such interest rate and

points or I understood from the agreement I signed with Lomas that I would
receive the stated interest rate and points, and I did not receive such interest
rate and points in my view due to the fault of Lomas. I did everything I was
required to do to close at the rate provided for in my original application with
Lomas.

6. If Iclosed a loan with another lender, I am attaching a copy of my HUD-1
Settlement Statement from the title company and a copy of my mortgage. If
I closed a loan with Lomas I need not attach such documents.

7. 1 am returning an executed release as attached which I understand will be
delivered to Lomas at the time a check is forwarded to me.

8. I understand that Lomas has the right to dispute my claim.

Claim No.
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Under penalty of perjury, I certify that the information provided above is true and
correct to the best of my knowledge.

Name Date

My current address is:

EXHIBITC
FTC vs. Lomas Refund Program
GENERAL RELEASE
The release, given by the undersigned person of the State of

to Lomas Mortgage U.S.A., Inc., formerly known as The
Lomas & Nettleton Company (hereinafter referred to as "Lomas™) .

WITNESSETH:

In consideration of the payment by Lomas of $10.00 and other good and
valuable consideration, receipt of which is hereby acknowledged, the undersigned
and their heirs and assign(s), hereby release(s), and forever discharge(s) Lomas
together with all of its past and present officers, agents, employees, insurers,
predecessors, successors and assigns of and from any and all claims, demands,
damages, causes of action or liabilities of any kind or nature whatsoever, whether
now or existing or hereafter and whether now known or unknown, arising from my
application for a FHA loan in the spring of 1987 and relating to the rate of interest
and/or points on that loan.

The undersigned acknowledge(s) that this release is given as part of the
compromise of the claim against Lomas and agrees that the payment made
hereunder is not to be construed as an admission of liability on the part of Lomas.
Date:

Name
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CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

Having found reason to believe that Lomas Mortgage U.S.A.,
Inc., violated Section 5 of the FTC Act based on its oral representa-
tions and other conduct in treating loan applications, I concur in the
Commission's decision to approve issuance of a final decision and
order pursuant to a consent agreement with Lomas. I do not reach
the question whether the loan application form (Exhibit I attached
to the complaint) within its four corners is deceptive and, therefore,
express no opinion on whether construction of the loan application
form under the FTC Act differs from the construction of the form by
the court in Goodbar v. The Lomas & Nettleton Co., No 88-1873,
1989 U.S. Dist. Lexis 6151 (E.D. La. May 25, 1989), holding, in
favor of Lomas, that the form is not deceptive under Louisiana law.
In my view, the proposed requirement that Lomas provide additional
written disclosures to loan applicants is appropriate fencing-in relief.



