FEDERAL TRADE COMMISSION DECISIONS

Findings, Opinions and Orders
IN THE MATTER OF
CPC INTERNATIONAL INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. b AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-8321. Complaint, Jan. 2, 1991—Decision, Jan. 2, 1991

This consent order prohibits, among other things, an advertiser, seller and distributor
of Mazola Corn Oil and Mazola Margarine from misrepresenting the effects of
such oil or margarine products on serum cholesterol levels, and from making
claims concerning such products’ ability to reduce the risk of developing heart
disease, or to reduce serum cholesterol levels, unless at the time such
representations are made, they are substantiated with competent and reliable
scientific evidence.

Appearances

For the Commission: Robert C. Cheek.

For the respondent: Irving Scher, Weil, Gotshal & Manges, New
York, N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that CPC
International Ine. (“CPC” or “respondent’”), a corporation, has
violated the provisions of the Federal Trade Commission Act, and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, alleges:

PArRAGRAPH 1. CPC is a Delaware corporation with its offices and
principal place of business at International Plaza, Englewood Cliffs,
New Jersey.

Par. 2. CPC has advertised, offered for sale, sold and distributed
Mazola Corn Oil and Mazola Margarine (collectively referred to as
“Mazola’’} and other “foods’” within the meaning of Section 12 of the
Federal Trade Commission Act.

Par. 3. CPC has disseminated or caused to be disseminated
advertisements for Mazola. These advertisements have been dissemi-
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nated by various means in or affecting commerce, including maga-
zines distributed across state lines, for the purpose of inducing
purchases of such foods by members of the public.

PAR. 4. The acts and practices of CPC alleged in this complaint have
been in or affecting commerce as ‘“commerce” is defined in the
Federal Trade Commission Act.

Par. 5. Typical of respondent’s advertisements, but not necessarily
inclusive thereof, are the advertisements attached hereto as Exhibits
A and B. Specifically, the aforesaid advertisements contain the
following statements and depictions:

(a) [A depiction of a raw chicken leg with skin and a fried chicken leg with skin]
Add Mazola, reduce cholesterol [in boldface headline]

[A depiction of a bottle of Mazola Corn Oil, a box of Mazola Margarine, and a can of
Mazola No-Stick]

Medical studies prove it! Not only are Mazola products cholesterol-free, but Mazola
corn oil and margarine also help reduce your existing serum cholesterol level. Yes,
reduce your cholesterol, Because the 100% pure corn oil in Mazola acts to help remove
cholesterol from your system.

Start using Mazola as part of your family’s healthy diet, and you can see significant
progress in as little as three weeks. And as you can see by the luscious fried chicken,
you don’t exactly have to suffer doing it.

So enjoy Mazola 100% corn oil, Mazola margarine and Mazola No-Stick cooking
spray to your heart’s content.

Adding Mazola is a great-tasting way to reduce your cholesterol. [Exhibit A]

(b) [A depiction of a man with what appears to be his granddaughter] “Mazola
does what? They said it could turn back my cholesterol. I didn’t believe it til my
level dropped 17%.” '

CHOLESTEROL PROFILE

BEFORE MAZOLA DIET: LEVEL 225
AFTER MAZOLA DIET: LEVEL 187

“I'm stubborn. It took me a while to start doing something about cholesterol. Like
listening to my doctor. He told me to start exercising and stick to a diet low in
saturated fat. But when he told me that clinical studies proved that by replacing some
of those saturated fats with Mazola* I could cut my cholesterol level even more, you
better believe I was skeptical.

“Until I tried it. In all kinds of salads and my wife’s great biscuits. I even went for a
fried chicken leg or two. (I know it’s O.K. to have foods fried with Mazola corn oil
sometimes. And not just 'cause Mazola has no cholesterol. But because the pure
Mazola corn oil helps get cholesterol down.)

“About a month or so of healthy diet with Mazola and my cholesterol went from
225 to 187. It backed off 17%. Which is great by me. 'Cause I've got too many good
things ahead of me—more good meals, more grandchildren....”

[A depiction of bottle of Mazola Corn Oil, a box of Mazola Margarine, and a can of
Mazola No-Stick] TOGETHER WE CAN BEAT CHOLESTEROL. [Exhibit B]
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PaR. 6. Through the use of the statements and depictions referred
to in paragraph five and others in advertisements and promotional
materials not specifically set forth herein, CPC has represented,
directly or by implication, that consumption of chicken legs fried in
Mazola will reduce serum cholesterol levels.

PaR. 7. In truth and in fact, consumption of chicken legs fried in
Mazola will not cause a reduction in serum cholesterol levels when
compared to foods containing no fat or cholesterol. Therefore, the
representation set forth in paragraph six was, and is, false and
misleading.

Par. 8. Through the use of the statements and depictions referred
to in paragraph five and others in advertisements and promotional
materials not specifically set forth herein, CPC has represented,
directly or by implication, that adding Mazola to the diet without other
dietary changes will cause a 17% reduction in serum cholesterol levels.

Par. 9. Through the use of statements and depictions referred to in
paragraph five, and other statements and depictions not specifically
set forth herein, CPC has represented, directly or by implication, that
at the time of making the representations set forth in paragraph six
and eight, CPC possessed and relied upon a reasonable basis for such
representations.

PAr. 10. In truth and in fact, at the time of making the
representations set forth in paragraphs six and eight, respondent did
not possess and rely upon a reasonable basis for such representations.
Therefore, CPC’s representation set forth in paragraph nine was, and
is, false and misleading.

PAR. 11. The acts and practices of CPC as alleged in this complaint
constitute unfair or deceptive acts or practices in or affecting
commerce and the making of false advertisements in violation of
Sections 5 and 12 of the Federal Trade Commission Act.

Commissioner Owen concurring in part and dissenting in part, and
Commissioner Starek not participating.
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EXHIBIT A
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Medical studies prove it! Not only are Mazola
products cholesterol-free. but Mazola corn oil and
margarine also help reduce your existing serum
cholesterol level. Yes. reduce your cholesterol.
Because the 100% pure corn oil in Mazola acts to
help remove cholesterol from your system.

Start using Mazola as part of your family’s
healthy diet. and you can see significant progress
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in as little as three weeks. And as you can see by
the luscious fried chicken. you don't exactly have

to suffer doing it.
So enjoy Mazola 100% corn oil. Mazola

margarine and Mazola No-Stick cooking spray
to vour heart’s content.

Adding Mazola is a great-tasting way o
reduce your cholesterol.

EXHIBIT
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EXHIBIT B

“Mazola"’ does what?
They said it could turn back my
1didn’t believe it til my level dr D

CHOLESTEROL PROFILE
EFOREMAZOLA
DIET LEVEL 225 -

“I'm stubborn. It took me a while to start doing something about cholesterol. L1
listening to my doctor. He told me to start exercising and stick to a diet low in satus
fat. But when he told me that clinical studies proved that by replacing some of those sat-
urated fats with Mazola* | could cut my cholesterol level even more, you better believe’!
was skeptical.

“Until ltried it. In all kinds of salads and my wife’s great biscuits. | even went for a
fried chicken leg or two. (I know 1t's O.K. Lo have foods fried with Mazola corn oil some-
times. And not just ‘cause Mazola has no cholesterol. But because the pure Mazola corn.
o1l helps get cholesterol down.)

“About a monthor so of a healthy dret with Mazola and my cholesterol went from
22510 187. it backed off 17%. Which 1s great by me. "Cause |'ve got too many good "
things ahead of me —more good meals. more grandchildren. And heck, who knows,

maybe evenanewtitle—. .
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Aect, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby makes the following jurisdictional findings and enters the
following order:

1. Respondent CPC International Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at International Plaza, in the City of Englewood Cliffs, State
of New Jersey.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

ORDER
1.

It 1s ordered, That respondent CPC International Inc., a corpora-
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tion, its successors and assigns, and its officers, representatives,
agents and employees, directly or through any corporation, subsidiary,
division or other device, in connection with the advertising, offering
for sale, sale or distribution of Mazola Corn Oil, Mazola Margarine or
any other edible oil or margarine product, in or affecting commerce, as
“commerce’ is defined in the Federal Trade Commission Act, do
forthwith cease and desist from misrepresenting, directly or by
implication:

(a) That consumption of chicken fried in any such oil or margarine
product will reduce serum cholesterol levels;

(b) That adding any such oil or margarine product to the diet
without other dietary changes will cause a 17% reduction in serum
cholesterol levels; or

(¢) The effect of any such oil or margarine product on cholesterol
levels.

IL.

It 1s further ordered, That respondent, its successors and assigns,
and its officers, representatives, agents and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the advertising, offering for sale, sale or distribution
of Mazola Corn Oil, Mazola Margarine or any other edible oil or
margarine product, in or affecting commerce, as ‘‘commerce” is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from representing, directly or by implication, that any such
product can or may reduce, or help reduce, the risk of developing or
otherwise affect heart disease, or that any such product can or may
reduce, or help reduce, or otherwise affect serum cholesterol levels,
unless at the time of making such representation respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates such representation. For any test, analysis,
research, study or other evidence to be “competent and reliable” for
purposes of this order, such test, analysis, research, study or other
evidence must be conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally accepted by
others in the profession to yield accurate and reliable results.

I11.

Nothing in this order shall prevent respondent from representing
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truthfully, for example, that any product covered by this order can be
part of or compatible with a diet low in saturated fats and cholesterol,
and that such diet can be used to reduce serum cholesterol or the risk
of heart disease.

Iv.

It is further ordered, That for three (3) years from the date that the
representations to which they pertain are last disseminated, respon-
dent shall maintain and upon request make available to the Federal
Trade Commission for inspection and copying:

A. All materials relied upon to substantiate any representation
covered by this order; and

B. All test reports, studies, surveys or other materials in its
possession or control that contradict, qualify or call into question such
representation or the basis upon which respondent relied for such
representation.

V.

It 1s further ordered, That respondent shall distribute a copy of this
order to each of its operating divisions and to each of its officers,
‘agents, representatives or employees engaged in the preparation and
placement of advertisements or other such sales materials covered by
this order.

VI

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
corporation such as a dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations under this order.

VII.

It 1s further ordered, That respondent shall, within sixty (60) days
after service of this order upon it, and at such other times as the
Commission may require, file with the Commission a report, in
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writing, setting forth in detail the manner and form in which it has
complied with this order.

Commissioner Owen concurring in part and dissenting in part, and
Commissioner Starek not participating.

STATEMENT OF COMMISSIONER DEBORAH K. OWEN
CONCURRING IN PART AND DISSENTING IN PART

In recent years, growing public awareness about the relationship of
diet to health has led to an increase in advertising claims regarding
the beneficial effects of various foods. I applaud Chairman Janet
Steiger’s policy initiatives in the area of health claims, and her
commitment to ensuring that consumer interest in health and
nutrition is met with truthful and non-deceptive advertising.! I fully
support the Chairman’s goal of pursuing a national advertising policy
that promotes clear guidance to advertisers—a goal that has been
widely supported by Congress, consumer groups, and state law
enforcement officials, as well as by the business and advertising
communities.

While a clear national advertising policy is an important priority, I
agree with Chairman Steiger that an equally important corollary is the
principle that truthful, non-deceptive claims should not be chilled.
Policies that discourage truthful, nondeceptive claims can prevent
dissemination of legitimate, beneficial information to a wide popula-
tion of consumers who might not otherwise receive it. For instance, a
landmark study of health claims in the cereal market by our Bureau of
Economics found that consumer awareness of the potential nutritional
benefits of fiber increased significantly as a result of advertising and
labeling claims about the relation of fiber to health.2 Because
consumers can gain significant nutritional information through
advertising, it is important that we prohibit only those claims that
sound evidence shows to be false or deceptive.

The Commission may charge a violation of the FTC Act when it has
“reason to believe” that a claim is false or deceptive and that a
proceeding to determine the existence of such a violation would be “to
the interest of the public.”?® Exactly what quantity and type of

! See Remarks of Chairman Janet D. Steiger before the American Advertising Federation Spring
Government Affairs Conference, March 6, 1990.

2 Ippolito and Mathios, Health Claims in Advertising and Labeling: A Study of the Cereal Market, Bureau
of Economics Staff Report, Federal Trade Commission, August 1989.

#15 U.S.C. 45(b).
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evidence is necessary for the Commission to have a ‘reason to
believe” has not been clearly articulated by the judiciary, and
therefore appears to be largely within the judgment of each individual
Commissioner. However, where the Commission’s complaint will not
be subject to a full adjudication of the facts, the Commission might
reasonably wish to base its charges on a higher quantum of evidence
when it agrees to accept a consent agreement, rather than just issuing
a complaint.

As a practical matter, consent orders make law. This is particularly
true among the cognoscenti who follow closely the Commission’s
decisions and look for trends and clues in every public document, in
order to advise persons subject to our jurisdiction. It is therefore
critical to the conscientious exercise of authority that the Commission
provide as much information as possible about the bases for these
decisions,? and that the Commission’s ultimate decision not be
primarily due to the willingness of private parties and their counsel, no
matter how competent or sophisticated they might be, to sign off.
Consent agreements, because they eliminate the significant costs,
adverse publicity, and other burdens of adjudication, can be motivated
by reasons other than guilt or innocence. As the Supreme Court noted
in FTC v. Standard Oil Co. of Cal.:®

The adjudicatory proceedings which follow the issuance of a complaint may last for
months or years. They result in substantial expense to the respondent and may
divert management personnel from their administrative and productive duties to the
corporation. 8

Thus, consent by the respondent to the issuance of an order should
not alone justify the Commission’s issuance of the complaint and
acceptance of the consent. The Commission should require evidence
based as much as possible on objective, empirical data, rather than
subjective beliefs, and should require evidence beyond what would
satisfy us in the decision to initially issue a complaint and commence
adjudicatory proceedings.

A greater degree of objective evidence is necessary in this sort of
case because of the nature of the implied claims at issue. I view

¥ For example, in the present case, the complaint asserts that the claims were made and that they were false
or deceptive, but the public is left guessing as to what in particular about the phrasing and presentation of the
advertisements, or in consumers’ perception thereof, was significant in the Commission's decision. This does
not provide clear guidance to the advertising community. The “‘Analysis to Aid Public Comment,” issued at the
time the consent agreement was first accepted for public comment, provides little additional enlightenment.

5449 U.S. 232 (1980).

b 1. at 246, n. 14.
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implied claims as ranging over a continuum from those, on one end,
that are almost express, to those on the other end, that are highly
vague and almost non-existent. When a potentially deceptive claim is
not clear on the face of an advertisement, the Commission prefers
extrinsic evidence to inform its judgment.” The quantum of evidence
demanded should be directly proportional to the level of vagueness—
the closer a claim is to the express end of the continuum, the less need
there may be for extrinsic evidence. In those instances, reliance on the
Commission’s expertise is more appropriate than in cases of vaguer
claims. As uncertainty rises over what implications are likely to be
drawn from advertisements, so too should the type and quantum of
evidence to establish a “‘reason to believe” and to accept a consent
agreement.

As a general rule, when there is a reasonable difference of opinion
concerning the existence of implied claims, I would require that the
Commission be provided with greater extrinsic evidence than was
originally apparent to me when this case was first presented. It simply
has not been clear to me, from a bare reading of the advertisements at
issue, that consumers would reasonably infer a deceptive message,
rather than a non-deceptive message, of which there are several. The
uncertainty over what inferences are reasonably drawn is illustrated
by a variety of interpretations within my own office and elsewhere.8

In considering whether to vote in favor of issuing this consent
agreement for public comment, I consulted a number of scholarly
references in the area of marketing and consumer research to seek
some quantum of extrinsic evidence that would be probative of the
existence of the allegedly deceptive claims. After reviewing various
articles in the areas of advertising interpretation, consumer behavior,
psycholinguistics and general marketing principles, particularly those
discussing the impact of headlines, I concluded that at least some
reasonable consumers could infer from each of the two Mazola

" Thompson Medical Co., 104 FTC 648, 789 (1984), a/7°d. 791 F.2d 189 (D.C. Cir. 1986), cert. denied, 107

S. Ct. 1289 (1987).
8 For instance, our former colleague, Commissioner Terry Calvani, concluded on the basis of the ads alone
that he did not have reason to believe that they violated Section 5:

Each of the two ads can be read in several ways. Most of these possible readings are supportable, that is,
we would not find them legally deceptive.... Staff, however, asserts that another reading is preferable, a
reading for which there is no substantiation.

Noting that “there is very little evidence that supports this interpretation,” and that “[sJome of the evidence
in fact contradicts that conclusion,” Commissioner Calvani concluded: “[A]ll agree that the limited direct
consumer research now available is methodologically unreliable, so that no strong conclusions can be drawn
from it, one way or the other.” Dissenting Statement of Commissioner Terry Calvani, No. §92-3176, at 1 &
n.3.
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advertisements the deceptive claims that are alleged in the Commis-
sion’s complaint.® Based on the evidence available at that point, in
both advertisements, it appeared reasonable to conclude that the
textual passages and images did not qualify the headlines with
sufficient clarity for certain reasonable readers. This encouraged me
to find reason to believe that the Commission should issue its
complaint in this matter, along with the proffered consent agreement,
for public comment. However, I indicated at that time that my final
decision would be based on the entire record, including any probative
evidence submitted during the comment period.

As anticipated, the public comments in this case proved particularly
helpful in the Commission’s efforts to articulate advertising guidelines
in this sensitive area and, in particular, with respect to how these
advertisements are reasonably interpreted. Based on these comments,
I have concluded that I cannot agree with paragraphs 5(a), 6, and 7 of
the complaint (including Appendix A), and paragraph I(a) of the
order. I therefore dissent from the final issuance of those portions of
the complaint and order. For the reasons explained below, however, I
concur in the remainder of both.

After carefully considering all of the public comments that were
submitted, I concluded that the outery from the scientific community
mandated a closer look at the two advertisements, because it provided
further evidence that non-deceptive messages may be discouraged, to
the detriment of consumers. For example, Dr. D. M. Hegsted,
Professor of Nutrition Emeritus of Harvard Medical Sehool,!? wrote
that he was concerned that the consent order ‘“‘might prevent
advertisers from saying that consumption of a polyunsaturated fat,
like corn oil, can lower serum cholesterol levels.”” 1! Professor Hegsted
further commented:

It is true, of course, that consumption of single foods can rarely be shown to have a
favorable effect upon serum cholesterol or anything else. The total diet must be
modified. Yet the total diet consists of individual foods and the desired diet can only

9 If consumers could reasonably infer several claims from an advertisement, one of which is deceptive, the
advertiser will be liable for the deceptive claim. Commission Policy Statement on Deception, incorporated in
Clifidale Associates, Inc.. 103 FTC 110, 178, citing. National Comm'n on Egg Nutrition, 88 FTC 89, 185
(1976), enforced in part, 570 F.2d 157 (7th Cir. 1977); Jay Norris Corp.. 91 FTC 751, 836 (1978), a/f’d, 598
F.2d 1244 (2d Cir. 1979). The deceptive claim need not be the majority interpretation. See, e.g.. Firestone Tire
& Rubber Co. v. FTC, 481 F.2d 246 (6th Cir. 1973), cert. denfed, 414 U.S. 1112 (1973): Rhodes Pharmacal
Co., fne., 49 FTC 263 (1952), afi’d as modified, 208 F.2d 382 (7th Cir. 1954), rer'd on other grounds. 348
U.S. 940 (1955) (remanded for reinstatement of Commission order).

9 Dr. Hegsted is widely recognized as one of the pioneers in the study of the effects of fats on serum
cholesterol.

"' Comment of D. M. Hegsted, July 24, 1990, File No. 892-3176.
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be achieved by the incremental, but favorable, contributions of the appropriate
individual foods and food products. The consumer must be able to identify those
foods which contribute to the desired diet. Most of this information comes from food
advertising. It will be a great mistake if the limitations on advertising are so severe
that the consumer cannot make appropriate food selections.!?

In light of these comments, and the others that were submitted, I
reevaluated both advertisements.

The “Chicken” Ad

In this advertisement, the headline stated, “Add Mazola, Reduce
Cholesterol.” These words must be read in conjunction with the
pictures that prominently accompany them. The imperative “Add
Mazola’” causes one to question, even if subconsciously, “Add Mazola
to what?” The answer must logically be, “to the raw chicken leg which
is pictured”—and not to anything not pictured. By adding Mazola to
the raw chicken leg and getting a fried chicken leg, consumers could
achieve a net reduction in serum cholesterol, over an alternative
preparation, for example, of microwaving the chicken leg without
Mazola. This is the type of information that is beneficial to consumers,
as emphasized by the scientists who commented.

In light of the lack of hard empirical evidence regarding consumer
interpretation of this particular advertisement, and the scholarly
criticism of a purely subjective determination that the advertisement is
deceptive,’® I believe that the Commission should lean toward
encouraging dissemination of the beneficial information. My conclu-
sion might be different if there were better extrinsic evidence that a

12 14, at 2. Other commenters from the scientific community made similar observations. See public comments
of: Dr. Peter D. Wood, Stanford Center for Research in Disease Prevention of the Stanford University School
of Medicine, August 15, 1990 (I am concerned that a result of the Proposed Consent Agreement, and similar
agreements that follow it, will be to divert the public's attention away from dietary means of cholesterol
control so that they are more likely to need or request cholesterol-lowering drugs.... There is, of course, a
considerable amount of epidemiological evidence suggesting that increased intake of polyunsaturated fat is
associated with lower cholesterol levels and rates of coronary heart disease.”); Dr. Jacqueline Dupont, Food
and Nutrition Science Consulting, August 13, 1990 (I am concerned that one of the possible outcomes of the
agreement could be that advertisers will lose the option to say that an oil containing polyunsaturated fatty
acids, like corn oil, can lower blood cholesterol levels.... Well designed scientific studies from the 1950’s and
continuing today show that the type of fat has a significant effect on serum cholesterol and that
polyunsaturated fatty acids have a cholesterol-lowering effect independent of replacement of saturated fatty
acids in the diet.”); Dr. James M. lacono, Agricultural Research Service, U.S. Dept. of Agriculture, July 10,
1990 (“[Plolyunsaturates are at least one-third, if not one-half as potent in lowering cholesterol as saturates
are in raising cholesterol.”); Dr. P. M. Kris-Etherton, College of Health and Human Development, the
Pennsylvania State University, August 9, 1990 (“[D]isease specific health claims on food labels and in food
advertisements have been effective in communicating important nutrition and other scientific information to
the public.”)

13 See Comment of Ivan L. Preston, Professor, School of Journalism and Mass Communication, University of
Wisconsin, June 25, 1990.
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reasonable number of consumers took the allegedly deceptive mes-
sage. However, although it is possible that some consumers might
infer a deceptive message, I believe this fact is too uncertain, and the
number of potentially deceived consumers is also too uncertain,! to
justify discouraging the truthful and beneficial information within the
advertisement.

The “Grandfather” Ad

Analysis of this advertisement proved more difficult due to the
many competing elements within it, but I find more than enough
evidence to conclude that there is reason to believe that the ad is likely
to mislead, based on two factors.

First, the overall effect of the headline in this advertisement is not
as ambiguous as in the ‘“chicken” ad. The headline explicitly refers
only to the role of Mazola in reducing cholesterol by 17%. Headlines of
this nature, which may not require the reader to look further, can have
a significant impact that may not be sufficiently qualified by
subsequent smaller-type disclaimers.’® Of course, this is not to
suggest that the Commission does not look at the whole ad, but
merely to emphasize that headlines should be used carefully.?®
Furthermore, my judgment that the headline may lead to the overall
deceptiveness of the advertisement is a close call because the
accompanying picture may somewhat convey the fact that exercise
also contributed to cholesterol reduction. The picture shows an older
man attired in sportswear, complete with headband and a raquetball
raquet in his hand. Also, the numbers representing the cholesterol
reduction are presented in terms of “Before Mazola Diet” and “After
Mazola Diet” (emphasis added), which indicates that a particular
‘“diet” may have been involved, not necessarily just the addition of
Mazola. Nevertheless, unlike the chicken ad, these particulars are not
needed to fill in any blanks left by the explicit 17% headline.

The second factor weighing in my decision is evidence that the 17%

M See supra note 9.

13 In a joint comment favoring the consent agreement, ten state Attorneys General mentioned David Ogilvy,
a noted advertising specialist, and his views regarding the significant impact of headlines on consumers.
Comment submitted by John K. Van De Kamp, Attorney General of California, on behalf of the Attorneys
General of the states of California, Florida, Iowa, lllinois, Massachusetts, Missouri, Minnesota, New York,
Texas and Wisconsin, August 20, 1990, citing D. OGILVY, OGILVY ON ADVERTISING 71 (1983). In fact,
this is one of the sources I also consulted in my original finding of a reason to believe that this ad was
potentially deceptive.

'8 In Thompson Medical, the Commission pointed to the “special significance of headlines” in finding a
particular advertisement deceptive because of the failure of a textual disclosure to adequately qualify the
headline. 104 FTC at 799.
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cholesterol reduction stated in the ad is not a representative loss. The
Commission has found that the failure to include information in an
advertisement to qualify an unrepresentative quantity is deceptive.!” I
have also relied on some empirical evidence for the assumption that
consumers will infer typicality from express quantitative statement. 8
In the present case, it is my understanding that the study on which the
17% figure was based does not support a conclusion that the average
or typical consumer would also be able to achieve a full 17% reduction
in serum cholesterol, and that the average reduction could be
significantly lower than 17%. For consumers who made no dietary
changes other than switching to Mazola (perhaps because they are
misled by the advertisement), the reduction could be even lower.

While I have reason to believe that, taken as a whole, this
advertisement is likely to mislead, it is easy to envision how with just a
few changes, the ad would not be deceptive. Thus, information
beneficial to consumers, as emphasized by the scientific community,
could still be disseminated at little extra cost to business. Further-
more, I want to make clear that, aside from the portions of the
Complaint and the Order from which I have dissented, I have accepted
the remaining portions in part because of the language of Part III of
the order and in particular, the inclusion of the phrase, ‘“‘for example.”
Part III states:

Nothing in this order shall prevent respondent from representing truthfully, for
example, that any product covered by this order can be part of or compatible with a
diet low in saturated fats and cholesterol, and that such diet can be used to reduce
serum cholesterol or the risk of heart disease.

The caveat, “for example,” means that the stated claim is not the only

17 See, e.g., Cliffdale Associates, Inc., 103 FTC 110, 173 (1984) (fuel savings claims by individuals in ads
were not typical); Porter & Dietsch, Inc. . FTC, 605 F.2d 294, 303 (7th Cir. 1979), cert. denied, 445 U.S. 950
(1980) (weight loss claims were far from typical); National Dynamics Corp., 82 FTC 488, 563-64 (1973)
(claims of prior earnings were extraordinary). In addition, the Commission's Guides Concerning Use of
Endorsements and Testimonials in Advertising, 16 CFR 255 (1990), state:

An advertisement employing an endorsement reflecting the experience of an individual or a group of
consumers on a central or key attribute of the product or service will be interpreted as representing that
the endorser's experience is representative of what consumers will generally achieve with the advertised
product in actual, albeit variable, conditions of use.

16 CFR 255.2(a).

¥ In one study comparing various potentially misleading advertisements with control advertisements,
researchers measured consumer beliefs gained from a magazine advertisement that stated that a banana has
“about 85 calories.” Apparently, only small bananas have 85 calories and the average banana has 101 calories.
The researchers found that a statistically significant number of consumers held false beliefs about the caloric
content of bananas after viewing the ad with the 85 calorie statement. Russo, Metcalf and Stephens,
Iddentifying Misleading Advertising, 8 J. OF CONSUMER RESEARCH 119, 124-25 (1981).
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type of claim that may be truthful under the order. Thus, truthful
claims about the ability of polyunsaturated fats, such as that found in
corn oil, to reduce serum cholesterol independent of the replacement
of saturated fats—the claim emphasized by the commenting scien-
tists—would also be allowed, as I read the order.

For this reason, I did not dissent from the inclusion of Paragraph
I(c) in the order. I interpret that provision to prohibit respondent, as it
states, “from misrepresenting ... the effect of [Mazola or other edible]
oil or margarine product on cholesterol levels.” (emphasis added).
Clearly, claims that misstate, rather than truthfully state, the actual
effect of an oil on cholesterol levels should be prohibited. Truthful
claims should be encouraged, as urged by the scientists who publicly
commented, and as supported by previous research by our Bureau of
Economices.
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IN THE MATTER OF
HAVERHILLS, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. b AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-2322. Complaint, Jan. 25, 1991—Decision, Jan. 25, 1991

This consent order prohibits, among other things, a California mail order company
and its owners from making certain misrepresentations and unsubstantiated
health and safety claims, in the sale of artificial tanning devices or any other
device, and from making unsubstantiated fuel economy claims, with respect to
any engine oil additive, automobile gasoline additive, or automobile retrofit
device. In addition, respondents would be required to distribute a copy of the
order to officers, employees, and representatives involved in sales or advertising.

Appearances

For the Commission; Joel C. Winston and C. Lee Peeler.

For the respondents: Gerardo Joffe, President, San Francisco, CA.
COMPLAINT

The Federal Trade Commission, having reason to believe that
Haverhills, a corporation, and Gerardo Joffe and Priscilla Joffe,
individually and as officers of Haverhills, hereinafter sometimes
referred to as respondents, have violated the provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,

alleges:

PArRAGRAPH 1. Respondent Haverhills is a California corporation,
with its office and principal place of business located at 131 Townsend
Street, San Francisco, California.

Respondents Gerardo Joffe and Priscilla Joffe are officers and
directors of the corporate respondent. They formulate, direct and
control the acts and practices of said corporate respondent. Gerardo
Joffe’s and Priscilla Joffe’s addresses are the same as that of
respondent Haverhills.

Par. 2. Respondents have advertised, offered for sale, sold and
distributed tanning devices for the artificial tanning of humans,
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including tabletop units and overhead canopy lamp systems, through
advertising in respondents’ catalog. These tanning devices are
marketed under the trade name Solar Gold Tanners. Solar Gold
Tanners are “devices” within the meaning of that term in Section 12
of the Federal Trade Commission Act.

Par. 3. Respondents have advertised, offered for sale, sold and
distributed a product known as the Fuel Magnetizer, which product is
advertised as a means of improving fuel economy in automobiles,
through advertising in respondents’ catalog. This product is an
automobile retrofit device as ‘“automobile retrofit device” is defined in
Section 511 of the Motor Vehicle Information and Cost Savings Act,
15 U.S.C. 2011.

PAR. 4. Respondents have disseminated or caused to be disseminat-
ed advertisements for Solar Gold Tanners and Fuel Magnetizers.
These advertisements have been disseminated by various means in or
affecting commerce, including catalogs distributed across state lines,
for the purpose of inducing purchases of such devices by members of
the public.

Par. 5. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as ‘“‘commerce” is
defined in the Federal Trade Commission Act.

PAR. 6. Typical of respondents’ advertisements, but not necessarily
all-inclusive thereof, are the attached Exhibits A and B. The aforesaid
advertisements contain the following statements or depictions:

1. “Too much exposure to the sun's rays dries and ages the skin prematurely,
leading to blotches, wrinkles—even skin cancer. Solar Gold Home Tanners help to
solve that problem.” (Exhibit A)

2. “Sunlight contains three types of ultraviolet radiation: UVA tans you. UVB tans,
but also burns. And UVC causes nothing but harm. These units produce 99.7% UVA,
only 0.83% UVB, and no UVC at all.” (Exhibit A)

3. The model in the advertisement is shown using the Solar Gold Facial Tanner and
Tanhing Canopy without wearing protective eyewear. (Exhibit A)

4. “Save up to 25% on your gas mileage with this ingenious device....You'll notice
better gas mileage right away because the Fuel Magnetizer changes the molecular
structure of fuel—negatively charged fuel and oxygen molecules attract for
combustion efficiency. Your fuel and money savings will pay for the Magnetizer in no
time at all.” (Exhibit B)

PaR. 7. Through the use of the statements and depictions referred
to in paragraph six, and others in advertisements not specifically set
forth herein, respondents have represented, directly or by implication,
that:
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1. Use of the Solar Gold Tanner does not pose a risk of the harmful
side effects associated with exposure to the sun’s radiation.

2. Use of the Solar Gold Tanner does not increase the risk of
developing skin cancer.

3. Use of the Solar Gold Tanner does not contribute to skin aging.

4. The sun emits UVC radiation that penetrates the earth’s
atmosphere and therefore causes the harmful side effects associated
with exposure to the sun’s radiation.

5. The Solar Gold Tanner can be used safely without protective
eyewear.

6. Under normal driving conditions, a typical driver can usually
obtain a fuel economy improvement of up to 25% when the Fuel
Magnetizer is installed in his or her automobile.

PAR. 8. In truth and in fact:

1. Use of the Solar Gold Tanner does pose a risk of the harmful side
effects associated with exposure to the sun’s radiation.

2. Use of the Solar Gold Tanner does increase the risk of developing
skin cancer.

3. Use of the Solar Gold Tanner does contribute to skin aging.

4. While the sun does emit UVC, these rays do not penetrate the
earth’s atmosphere and therefore do not cause the harmful side
effects associated with exposure to the sun’s radiation.

5. The Solar Gold Tanner cannot be used safely without protective
eyewear.

6. Under normal conditions, a typical driver cannot usually obtain a
fuel economy improvement of up to 25% when the Fuel Magnetizer is
installed in his or her automobile.

Therefore, the representations set forth in paragraph seven were, and
are, false and misleading.

PAR. 9. Through the use of the statements and depictions set forth
in paragraph six, and others not specifically set forth herein,
respondents have represented, directly or by implication, that at the
time respondents made the representations set forth in paragraph
seven, respondents possessed and relied upon a reasonable basis for
said representations.

Par. 10. In truth and in fact, at the time respondents made said
statements and depictions, respondents did not possess and rely upon
a reasonable basis for making the representations set forth in
paragraph seven. Therefore, respondents’ representation as set forth
in paragraph nine was, and is, false and misleading.
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Par. 11. In the advertising and sale of the Solar Gold Tanner,
respondents have failed to disclose that the use of the device poses the
risks of skin cancer, skin aging and eye injury, and that the use of the
device without protective eyewear poses a risk of eye damage. These
facts would be material to consumers in their purchase and use of the
Solar Gold Tanner. The failure to disclose these facts, in light of the
representations made as alleged in paragraph six was, and is, a
deceptive act or practice.

Par. 12. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce and the dissemination of false advertisements in
violation of Sections 5(a) and 12 of the Federal Trade Commission
Act.

Commissioner Starek was recorded as not participating.
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and 3 6" gusset guarantee plenty of toom
for your files, papers. spare ciothing Out-
side snap pockets hold your personal arti-
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grain Colombian cowhide with padded
handles, two-buckle closure and adjustable
28" matching shoulder strap 15" x 12w
x 6°d. @#1314. Biack Attache Case $99.95.
#1313, Natural Attaché Case $99.95.

EXHIBIT A

Euro Sideboard Table <«
liefi) An ingenious design for modern lving. This sleek
Euro-style s cabinet the conti

fiair for the dramatic in furniture. Roll it away from the
wall, pull the tabletop forward and fiip it open, and you
have 3 5071 x 35.5"w x 2837 table. it's made of Furopean
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of natural 3sh wood. Both cabinet and

table have hidden hinges, and the unit is
on smooth-rolling casters. A little quick and
easy assembly is all it requires. You will find 1t ideal
for these intimate dinner parties in your cozy apart-
ment. S#1170. $33500. Add’l. Frt. $40.00.

Chinese Exercise Spheres  a
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Create a golden tan in
just six 30-minute sessions.
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EXHIBIT B

- i ¢
FUEL MACNETIZER

NEED-A-LITE

MULTI-BAND RECEIVER

BROILRANGE

There’s always someplace around the house or the shop
where you could use a small. serviceable light. This is
the place for Meed-A-Lite. [t has a long-life intensity
bulb and mounts on most surfaces almost effortiessly—
just make sure the area is clean, then attach with its
pressure sensitrve tape backing. Measures 8" x 4" x 2°;
requires 3 “AA” batteries (not included).

8#4940. Need-A-Lite $9.95.

FUEL MAGNETIZER

Save up to 25% on your gas mileage with this ingenious
device. It attaches to your fuel line (as easily as putting
on a seat belt). Once in place it never needs to be
replaced. You'll notice better gas mileage right away
because the Fuef Magnetizer changes the molecular
structure of fuel—negatively charged fuel and oxygen
molecuies attract for combustion efficiency. Your fuel
and money savings will pay for the Magnetizer in no
time at all. m#4032. Fue! Magnetizer $39.95.

NIKKO ROBE

The fine hotels of the world are masters at caring for
your personal comiort. Wrap yourself in the Nikko
FRobe—named in Fonor of the great Japanese hotel
group. The Vikko for men and women is made from
super-absorbent. deep-pile terry (100% cotton! that
wears exceptionaily well and looks fresh even after many
washings. Wide collar and deep pockets for extra
comfort. [t's great for drying off without chills after
your bath. And per-ect for your daily beauty nitual.
shaving or loungirg about. Machine wash and dry.
Men’s and Women s tn one-size fits all
®#1686. Men's Nikko Robe $79.95.
B#1686. Ladies Nikko Robe §79.95.

Remember the old hotplate—you tried to do everything
on it. but were lucky to set water to Boil. The concept of
a multi-purpose appliance has come a long way. Now
there is BroilRange—the tabietop stove that does
everything. Broil your favorite T-bone. chops or a nice
piece of trout. Cook a casserole or stew. You can gni!
burgers and fry chicken. And even heat English muffins
and dinner rolis or warm leftovers. BroilRange has a
griller/broiler and a separate stove top cooking

element. There are two controls that offer a wide range
of temperature settings—{rom simmer/warm to
cook/broil. Made in the USA from precision-built. solid
800w tubular elements that assure even heat
distribution. 120V, AC only. Weighs 8 Ibs.: measures

14 x 9 x °. Perfect for a student because it can cook
quickly and cleans easily. Two year warranty.

=#4385. §79.95.

MULTI-BAND RECEIVER

Monitor emergencies, Tune in standard AM or FM
programs: or choose the TV audio from channels 2
through 13. Hear continuous U.S. Weather Bureau
forecasts. Listen in on police. fire. Civil Defense and
private mobile unit transmissions. Wenfurer brings you
the entire international shortwave spectrum. from 4 to
12MHz. Catch the fascinating chatter on ham radio. 40-
channel CB and aircraft communications. You can even
use the unit as a PA. system. Works on 120V house
current. 6 "D batteries (not included) or outside UC
source. Also comes in a cassette player model
8#1195. Mulu-Band Recerver $99.95.

®#1196. Muiti-Band with Cassette $129.95.

FOR FASTEST SERVICE. URDER

w2 (800) 882-3050

24 HOURS A DAY 7 DAYS 4 WHEA
- = r————

Ext:iblt B
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission’s Rules.

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Haverhills is a California corporation;

2. The above corporate respondent has its principal office and place
of business at 131 Townsend Street, San Francisco, California;

3. Gerardo Joffe and Priscilla Joffe are officers and directors of the
corporate respondent. They formulate, direct and control the acts and
practices of the corporate respondent, including the acts and practices
alleged in this complaint. Their principal office and place of business
are the same as that of the corporation;

4. The aforementioned respondents cooperate and act together in
carrying out the acts and practices alleged in this complaint;

5. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.
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ORDER
DEFINITIONS

For the purpose of this order, the following definition shall apply:

“Tanning device” means any product designed to incorporate one
or more ultraviolet lamps and intended for irradiation of any part of
the living human body by ultraviolet radiation to induce skin tanning.

“Health or safety representation’” means any general or specific,
oral or written representation that relates or refers to the mainte-
nance, preservation, or improvement of a consumer’s health or
physical safety.

L

It is ordered, That respondent Haverhills, a corporation, its
successors and assigns, and its officers and directors; and Gerardo
Joffe and Priscilla Joffe, individually and as officers of said corpora-
tion, and respondents’ agents, representatives and employees, directly
or through any corporation, subsidiary, division, independent contrac-
tor or other device, in connection with the advertising, offering for
sale, sale or distribution of any tanning device, in or affecting
commerce, as ‘“‘commerce’” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from misrepresenting, directly
or by implication, that:

A. Use of any such device does not pose a risk of the harmful side
effects associated with exposure to the sun’s radiation;

B. Use of any such device does not increase the risk of developing
skin cancer;

C. Use of any such device does not contribute to skin aging; and

D. The sun emits UVC radiation that penetrates the earth’s
atmosphere and therefore causes the harmful side effects associated
with exposure to the sun’s radiation.

II.

It 1is further ordered, That respondent Haverhills, a corporation, its
successors and assigns, and its officers and directors; and Gerardo
Joffe and Priscilla Joffe, individually and as officers of said corpora-
tion, and respondents’ agents, representatives and employees, directly
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or through any corporation, subsidiary, division, independent contrac-
tor or other device, in connection with the advertising, offering for
sale, sale or distribution of any tanning device, in or affecting
commerce, as ‘“‘commerce”’ is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from misrepresenting, directly
or by implication, that use of any such device without protective
eyewear is safe.

Provided that, for the purposes of this order, any advertisement or
promotional material depicting models using tanning devices without
appropriate protective eyewear will be deemed to be a representation
covered by this section, unless the advertisement or promotional
material clearly and conspicuously, and in close proximity to such
depiction, discloses (i) that protective eyewear is needed to prevent
eye injury, and (ii) if such promotional material depicts models
wearing what might appear to be ordinary sunglasses, that ordinary
sunglasses do not offer adequate protection.

I1I.

It is further ordered, That, for one (1) year after the date of service
of this order, respondent Haverhills, a corporation, its successors and
assigns, and its officers and directors; and Gerardo Joffe and Priscilla
Joffe, individually and as officers of said corporation, and respondents’
agents, representatives and employees, directly or through any
corporation, subsidiary, division, independent contractor or other
device, in connection with the advertising, offering for sale, sale or
distribution of any tanning device, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from failing to disclose in any advertise-
ment or any other promotional material the following statement:

NOTICE—Read the mandatory FDA warning label found on every
tanning machine for important information on potential eye injury,
skin cancer, skin aging and photosensitive reactions.

The above-required language shall be included in printed material
printed in a typeface and color that are clear and conspicuous; and
shall be included in any television, radio, film, video tape, or slide
promotional material either orally or visually in a manner designed to
ensure clarity and prominence. Nothing contrary to, inconsistent with,
or in mitigation of the above-required statement shall be used in any
advertising or promotional materials.
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IV.

It is further ordered, That, commencing one (1) year after the date
of service of this order, respondent Haverhills, a corporation, its
successors and assigns, and its officers and directors; and Gerardo
Joffe and Priscilla Joffe, individually and as officers of said corpora-
tion, and respondents’ agents, representatives and employees, directly
or through any corporation, subsidiary, division, independent contrac-
tor or other device, in connection with the advertising, offering for
sale, sale or distribution of any tanning device, in or affecting
commerce, as ‘“‘commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from representing, directly or
by implication, that the tanning device is safe or safer than any other
method of tanning, that the device has any health benefit, or that the
device may be safely used without wearing protective eyewear, unless
the following statement is disclosed as specified below:

NOTICE—Read the mandatory FDA warning label found on every
tanning machine for important information on potential eye injury,
skin cancer, skin aging and photosensitive reactions.

The above-required language shall be included in printed material
printed in a typeface and color that are clear and conspicuous; and
shall be included in any television, radio, film, video tape, or slide
promotional material either orally or visually in a manner designed to
ensure clarity and prominence. Nothing contrary to, inconsistent with,
or in mitigation of the above-required statement shall be used in any
advertising or promotional materials.

V.

It 1s further ordered, That respondent Haverhills, a corporation, its
successors and assigns, and its officers and directors; and Gerardo
Joffe and Priscilla Joffe, individually and as officers of said corpora-
tion, and respondents’ agents, representatives and employees, directly
or through any corporation, subsidiary, division, independent contrac-
tor or other device, in connection with the advertising, offering for
sale, sale, or distribution of any device, as “device” is defined in the
Federal Trade Commission Act, in or affecting commerce, as
“commerce” is defined in that Act, do forthwith cease and desist from
making, directly or by implication, any health or safety representa-
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tion, unless, at the time of such representation, respondents possess
and rely upon a reasonable basis for such representation, consisting of
reliable and competent scientific evidence that substantiates such
representation; provided, however, that to the extent such evidence
consists of scientific or professional tests, analyses, research, studies,
or any other evidence based on expertise of professionals in the
relevant area, such evidence shall be “competent and reliable” only if
those tests, analyses, research, studies, or other evidence are
conducted and evaluated in an objective manner by persons qualified
to do so, and using procedures generally accepted in the profession to
yield aceurate and reliable results.

VI

1t is further ordered, That respondent Haverhills, a corporation, its
successors and assigns, and its officers and directors; and Gerardo
Joffe and Priscilla Joffe, individually and as officers of said corpora-
tion, and respondents’ agents, representatives and employees, directly
or through any corporation, subsidiary, division, independent contrac-
tor or other device, in connection with the advertising, offering for
sale, sale, or distribution of the automobile retrofit device known as
the Fuel Magnetizer, or any other automobile retrofit device (as
“automobile retrofit device” is defined in Section 511 of the Motor
Vehicle Information and Cost Savings Act, 15 U.S.C. 2011) having
substantially similar properties, in or affecting commerce as ‘‘com-
merce” is defined in the Federal Trade Commission Act, cease and
desist from representing, directly, or by implication, that such retrofit
device will or may result in fuel economy improvement when installed
in an automobile, truck, recreational vehicle, or other motor vehicle.

VIL

It is further ordered, That respondent Haverhills, a corporation, its
successors and assigns, and its officers and directors; and Gerardo
Joffe and Priscilla Joffe, individually and as officers of said corpora-
tion, and respondents’ agents, representatives and employees, directly
or through any corporation, subsidiary, division, independent contrac-
tor or other device, in connection with the advertising, offering for
sale, sale, or distribution of any automobile gasoline additive, engine
oil additive, or automobile retrofit device (as ‘“‘automobile retrofit
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device” is defined in Section 511 of the Motor Vehicle Information and
Cost Savings Act, 15 U.S.C. 2011), in or affecting commerce as
“commerce’” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by implica-
tion, that such device will or may result in fuel economy improvement
when installed in an automobile, truck, recreational vehicle, or other
motor vehicle unless, and only to the extent, respondents possess and
rely upon a reasonable basis for such representation. This reasonable
basis shall consist of competent and reliable tests, such as:

a. Chassis dynamometer tests done according to procedures that
simulate typical urban and highway driving patterns, such as the then
current urban and highway driving test schedules established by the
Environmental Protection Agency; or

b. Track or road tests done according to procedures that simulate
urban and highway driving patterns, such as those established by the
Environmental Protection Agency.

A competent and reliable test means one conducted and evaluated in
an objective manner by persons qualified to do so using procedures
generally accepted in the profession to yield accurate and reliable
results.

Respondents shall, when using the results of any tests required by
this part, clearly and conspicuously disclose the limitations upon the
applicability of the results to any automobile, truck, recreational
vehicle, or other motor vehicle. Where the results of such tests are
used in connection with a representation of fuel economy improvement
expressed in miles per gallon (or liter), miles per tankful, or
percentage, or where the representation of the benefit is expressed as
a monetary saving in dollars or percentages, all advertising and other
sales promotional materials that contain the representation must also
clearly and conspicuously disclose the following disclaimer: “RE-
MINDER: Your actual saving may vary. It depends on the kind of
driving you do, how you drive and the condition of your car.”

VIIIL

It 1s further ordered, That respondents shall distribute a copy of
this order to each current officer, employee, agent and/or representa-
tive having sales, advertising or promotional responsibilities with
respect to the subject matter of this order and shall obtain from each
such person a signed statement acknowledging receipt of the order.
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IX.

It 1s further ordered, That for three (3) years from the date of the
last dissemination of each representation which is subject to this
order, respondents and their successors and assigns shall maintain
and upon request make available to the Federal Trade Commission for
inspection and copying:

a. All materials relied upon to substantiate any representation
covered by this order; and

b. All test reports, studies, surveys, or other materials in its
possession or control that contradict, qualify, or call into question such
representation or the basis upon which respondent relied for such
representation, including complaints from consumers.

X.

It is further ordered, That respondents and their successors and
assigns shall notify the Commission at least thirty (30) days prior to
any proposed change in the corporate respondent such as dissolution,
assignment or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in the corporation which may affect compliance obligations
arising under this order. Respondents shall require, as a condition
precedent to the closing of any sale or other disposition of all or a
substantial part of their assets, that the acquiring party file with the
Commission, prior to the closing of such sale or other disposition, a
written agreement to be bound by the provisions of the order.

XL

It is further ordered, That for a period of ten (10) years from the
date of service of this order, each of the individual respondents named
herein shall promptly notify the Commission in the event of the
discontinuance of his/her present business or employment and of each
affiliation with a new business or employment. Each such notice shall
include the individual respondent’s new business address and a
statement of the nature of the business or employment in which said
respondent is newly engaged as well as a description of said
respondent’s duties and responsibilities in connection with the
business or employment. The expiration of the notice provision of this
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paragraph shall not affect any other obligation arising under this
order.

XII.

It is further ordered, That respondents shall, within sixty (60) days
after service of this order upon it, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with this order.

Commissioner Starek was recorded as not participating.
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IN THE MATTER OF
MILES INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-8323. Complaint, Jan. 28, 1991—Decision, Jan. 28, 1991

This consent order prohibits, among other things, an Indiana corporation from
making any benefit claims relating to the consumption of any vitamin or mineral
supplement, and from making any representation concerning the need for, or
benefit from, consumption of any One-A-Day vitamin product, unless respondent
possesses competent and reliable scientific evidence to substantiate the represen-
tation.

Appearances

For the Commission: Brinley H. Williams and Mark D. Kindt.

For the respondent: James M. Johnstone, Wiley, Rein & Felding,
Washington, D.C. and Brian S. Schuster, Elkhart, IN.

COMPLAINT

The Federal Trade Commission, having reason to believe that Miles
Inc., a corporation (“respondent”), has violated the provisions of the
Federal Trade Commission Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, alleges:

PARAGRAPH 1. Respondent is an Indiana corporation, with its office
or principal place of business located at 1127 Myrtle Street, Elkhart,
Indiana.

Par. 2. Respondent has advertised, offered for sale, sold or
distributed vitamin and mineral supplements, including One-A-Day
Maximum Formula, One-A-Day Stressgard, One-A-Day Essential,
One-A-Day Plus Extra C, and One-A-Day Within (hereinafter referred
to collectively as ‘“One-A-Day”).

Par. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce.

PAR. 4. Respondent has disseminated or caused to be disseminated
advertisements for One-A-Day, a product subject to the provisions of
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Section 12 of the Federal Trade Commission Act, 15 U.S.C. 52. These
advertisements have been disseminated by various means in or
affecting commerce, including magazines distributed across state
lines, and radio and television broadcasts transmitted across state
lines, for the purpose of inducing the purchase of such product by
members of the public.

PaR. 5. Typical of respondent’s advertisements, but not necessarily
all-inclusive thereof, are the advertisements attached hereto as
Exhibits A through D. The aforesaid advertisements, and others,
contain the following statements and depictions:

(A) Today’s world can take a lot out of you. Defending your lungs against air
pollution requires vitamins A, E, and C. Daily stress can chip away at your B vitamins.
And rigorous physical training can actually knock essential minerals right out of your
system. That's why One-A-Day vitamins are uniquely formulated to help put back
what your world takes away. So eat a balanced diet and take One-A-Day, everyday.
Did you take your One-A-Day today? (Ewxhibit A.)

(B) Strenuous exercise can actually knock essential minerals right out of your
system. But One-A-Day vitamins are uniquely formulated to help put back what your
world takes away. Did you take your One-A-Day today? (Exhibit B.)

(C) 1 need that report on my desk in two hours. Two hours! The stress of living in
today’s world can take a lot out of you. Whaddya mean the flight’s cancelled? I have a
ten o'clock meeting. Your B vitamins, for example, are being chipped away by
everyday problems and pressures. But One-A-Day puts them back. One-A-Day
vitamins are uniquely formulated to put back what your stressful world takes away....
(Exhibit C.)

(D) With any rigorous physical exercise, your body can lose its supply of essential
minerals. But One-A-Day puts them back. (Exhibit D.)

PaR. 6. Through the use of the statements referred to in paragraph
five, and accompanying depictions and other statements and depic-
tions in advertisements and promotional materials not specifically set
forth herein, respondent has represented, directly or by implication,
that:

(A) Consumption of vitamins A, C and E in the form and amount
contained in One-A-Day protects human lungs against the adverse
effects caused by typical air pollution;

(B) The stress of daily living depletes vitamin B in the body so that
consumption of a daily vitamin supplement, such as One-A-Day, is
necessary or beneficial;

(C) Ordinary rigorous physical exercise depletes essential minerals
in the body so that consumption of a daily vitamin supplement, such as
One-A-Day, is necessary or beneficial.
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PaAR. 7. Through the use of the statements set forth in paragraph
five, and accompanying depictions and other statements and depie-
tions not specifically set forth herein, respondent has represented,
directly or by implication, that at the time it made the representations
set forth in paragraph six, respondent possessed and relied upon a
reasonable basis for each such representation.

PAR. 8. In truth and in fact, at the time respondent made the
representations set forth in paragraph six, it did not possess and rely
upon a reasonable basis for making each such representation.
Therefore, respondent’s representations as set forth in paragraph
seven were and are false and misleading.

Par. 9. The acts and practices of respondent as alleged in this
complaint constitute unfair and deceptive acts or practices in or
affecting commerce and the dissemination of false advertisements in
violation of Sections 5(a) and 12 of the Federal Trade Commission
Act.

Commissioner Starek did not participate.
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EXHIBIT A
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EXHIBIT B

OPEN ON WOMAN RUNNING IN
PLACE.

TO WOMEN IN AEROBICS CLASS.
“c 1989 MILES, INC.

CONSUMER HEALTH CARE
DIVISION.”

TO MAN LIFTING WEIGHTS.

CUT TO CU OF WOMAN ON
EXERCISE MACHINE.

TO CU HAND TAKING PRODUCT
FROM LOCKER.

CUT TO ONE-A-DAY ART CARD,
SLIDE LEFT.

TO ANIMATED LIST OF VITAMINS
ZIPPING ONTO SCREEN.

CUT TO MAN WALKING, HE HAS
JUST BEEN RUNNING.

SUPER: DID YOU TAKE YOUR
ONE-A-DAY TODAY?

MORTISE PRODUCT SECT.

(CLOSED CAPTIONED)

(MUSIC UP)
ANNCR (VO): Fact:

Strenuous exercise can SUPER:
actually knock

essential minerals

right out of your system.
But One-A-Day vitamins
are uniquely formulated

to help put back what your

world takes away.

Did you take your One-A-Day
today?

The stress of living in today’s world can take a lot out of you.

Whaddya mean, the flight's cancelled? I have a 10:00 meeting.

Your B vitamins, for example, are being chipped away by everyday
problems and pressures. But One-A-Day puts them back. One-A-Day
vitamins are uniquely formulated to help put back what your stressful

(ON PHONE) Listen, I need a tow truck. Yeah, my fan belt broke, and...

EXHIBIT C

MUSIC: (UNDER THROUGHOUT)

SFX: (OFFICE)

BOSS: I need that report on my desk in two hours. Two hours!

ANNCR:

SFX: (AIRPORT)

WOMAN:

ANNCR:

world takes away.

SFX: (TRAFFIC)

MAN:

ANNCR:  Did you take your One-A-Day today?
EXHIBIT D

MUSIC: (UNDER THROUGHOUT)
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SFX: (FOOTSTEPS RUNNING ON PAVEMENT)
ANNCR:  When you run...you lose.
SFX: (AEROBICS INSTRUCTOR BARKING COMMANDS)
ANNCR:  When you workout...you lose.
SFX: (PUNCHING OF SPEED BAG)
ANNCR:  When you train, hard and fast...you lose.
SFX: (ALL ABOVE SFX COMBINED)

ANNCR:  With any rigorous physical exercise, your body can lose its supply of
essential minerals.

MUSIC: (BUILDS TO REPLACE SFX)

ANNCR: But One-A-Day puts them back. One-A-Day vitamins are uniquely
formulated to help put back what your world takes away.

SFX: (GRUNT, THEN CLANG OF BARBELLS)

ANNCR: Did you take your One-A-Day today?

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Cleveland Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not constitute
an admission by respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent is a corporation organized, existing and doing
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business under and by virtue of the laws of the State of Indiana, with
its office and principal place of business located at 1127 Myrtle Street,
Post Office Box 40, Elkhart, Indiana.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

ORDER
1.

It 1s ordered, That respondent Miles Inc., a corporation, its
successors and assigns, and its officers, agents, representatives and
employees, directly or through any corporation, subsidiary, division or
other device, in connection with the advertising, offering for sale, sale
or distribution of vitamin and/or mineral supplements, do forthwith
cease and desist from representing, directly or by implication, that
consumption of any such product:

(A) Affords any protection or benefit to human lungs;

(B) Is necessary or beneficial in replacing any vitamin and/or
mineral lost through physical exercise;

(C) Is necessary or beneficial in replacing any vitamins and/or
minerals lost as a result of, or provides any benefit with regard to, the
stress of daily living;

unless, at the time such representation is made, respondent possesses
and relies upon a reasonable basis consisting of competent and reliable
scientific evidence to substantiate the representation; competent and
reliable scientific evidence shall mean those tests, analyses, research,
studies or other evidence, conducted and evaluated in an objective
manner by persons qualified to do so using procedures generally
accepted by others in the profession or science to yield accurate and
reliable results.

II.

It is further ordered, That respondent Miles Inc., a corporation, its
successors and assigns, and its officers, agents, representatives and
employees, directly or through any corporation, subsidiary, division or
other device, in connection with the advertising, offering for sale, sale
or distribution of One-A-Day brand vitamins, including specifically,



38 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 114 F.T.C.

but not limited to, One-A-Day Maximum Formula, One-A-Day
Stressgard, One-A-Day Essential, One-A-Day Plus Extra C, and One-
A-Day Within, do forthwith cease and desist from making any
representation, directly or by implication, concerning the need for or
benefits to be derived from consumption of such product unless, at the
time such representation is made, respondent possesses and relies
upon a reasonable basis consisting of competent and reliable scientific
evidence to substantiate the representation; competent and reliable
scientific evidence shall mean those tests, analyses, research, studies
or other evidence, conducted and evaluated in an objective manner by
persons qualified to do so using procedures generally accepted by
others in the profession or science to yield accurate and reliable
results.

11

It 1is further ordered, That, for three (3) years from the date that
the representations are last disseminated, respondent shall maintain
and upon request make available to the Commission for inspection and
copying:

(A) All materials relied upon to substantiate any claim or represen-
tation covered by this order; and

(B) All tests, reports, studies, surveys or other materials in its
possession or control that contradict, qualify or call into question such
representation or the basis upon which respondent relied for such
representation.

Iv.

It 1s further ordered, That respondent shall distribute a copy of this
order to each officer and other person responsible for the preparation
or review of advertising material for products subject to this order.

V.

It s further ordered, That respondent shall notify the Commission
at least thirty (80) days prior to the effective date of any proposed
change in the corporate respondent such as dissolution, assignment or
sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries, or any other change in the
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corporation which may affect compliance obligations arising out of
this order.

VL

It is further ordered, That respondent shall, within sixty (60) days
after service of this order, file with the Commission a report, in
writing, setting forth in detail the manner in which it has complied
with this order.

Commissioner Starek did not participate.
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IN THE MATTER OF
KRAFT, INC.

FINAL ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket 9208. Complaint, June 17, 1987—Final Order, Jan. 30, 1991

This final order prohibits, among other things, a Delaware corporation from
misrepresenting the calcium or any other nutrient content of any cheese,
substitute cheese, or imitation cheese product in the future, and prohibits any
such absolute or comparative nutrient or calcium-content claim that is not
substantiated by competent and reliable scientific evidence.

Appearances

For the Commission: Robert C. Cheek.

For the respondent: Hugh Latimer, Pepper, Hamilton & Scheetz,
Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that Kraft,
Inc., a corporation (“‘respondent”), has violated the provisions of the
Federal Trade Commission Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, alleges:

PARAGRAPH 1. Respondent is a Delaware corporation, with its office
or principal place of business located at Kraft Court, Glenview,
Illinois.

Par. 2. Respondent has advertised, offered for sale, sold and
distributed cheese and related cheese products including Kraft Singles
American Pasteurized Process Cheese Food (“Kraft Singles”).

PaR. 3. Respondent has disseminated or caused to be disseminated
advertisements for “Kraft Singles” and various other foods, as ‘“food”
is defined in Section 12 of the Federal Trade Commission Act. These
advertisements have been disseminated by various means in or
affecting commerce, including magazines distributed across state
lines, and radio and television broadcasts transmitted across state
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lines, for the purpose of inducing purchase of such foods by members
of the public.

PAr. 4. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce.

PAR. 5. Typical of respondent’s advertisements, but not necessarily
inclusive thereof, are the advertisements attached hereto as Exhibits
A through D. Specifically, the aforesaid advertisements and others
contain the following statements and depictions:

a. “How could I shortchange my shortstop? Kraft Singles have five ounces of milk
per slice; so I don’t have to. Because Kraft Singles give my kids great nutrition like
caleium and protein. Sure, I could buy imitation slices. But some use hardly any milk.
Could 1 shortchange my little shortstop? No way.” (Exhibit A);

b. “How could I hold back from my quarterback? Kraft Singles are made from five
ounces of milk per slice; so I never would. Sure I could buy imitation slices. But some
use hardly any milk, Kraft Singles are made from five ounces. Plus, my kids get great
nutrition like calcium to help their bones grow up strong. Hold back from my
quarterback? No way.” (Exhibit B);

¢. “Imitation slices hardly use any milk, but Kraft [Singles] has 5 ounces per slice, 5
ounces. So her little bones get calcium they need to grow ... Kraft Singles. More milk
makes them ... More milk makes them good.” (Exhibit C); and

d. “Imitation slices use hardly any milk. But, Kraft Singles are made from five
ounces per slice. So his bones get calcium they need to grow ... Kraft Singles. More
milk makes 'em good. Skimp on my superstar? No way.” (Exhibit D).

PARr. 6. Through the use of the statements and depictions referred
to in paragraph five, and other statements and depictions in
advertisements not specifically set forth herein, respondent has
materially represented, directly or by implication, that a slice of Kraft
Singles contains the same amount of calcium as five ounces of milk.

PaRr. 7. In truth and in fact, a slice of Kraft Singles does not contain
the same amount of calcium as five ounces of milk. Therefore, the
representation as set forth in paragraph six was and is false and
misleading.

PaRr. 8. Through the use of the statements and depictions referred
to in paragraph five (¢) and (d), and other statements and depictions
in advertisements, respondent has materially represented, directly or
by implication, that Kraft Singles contain more calcium than do most
Imitation cheese slices.

PAr. 9. In truth and in fact, Kraft Singles do not contain more
caleium than do most imitation cheese slices. Therefore the represen-
tation as set forth in paragraph eight was and is false and misleading.

Par. 10. Through the use of statements and depictions referred to
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in paragraph five, and other statements and depictions not specifically
set forth herein, respondent has represented, directly or by implica-
tion, that at the time of making the representations set forth in
paragraphs six and eight respondent possessed and relied upon a
reasonable basis for such representations.

Par. 11. In truth and in fact, at the time of making the
representations set forth in paragraphs six and eight, respondent did
not possess and rely upon a reasonable basis for making such
representations. Therefore, respondent’s representations set forth in
paragraph ten were and are false and misleading.

PAR. 12. The acts or practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Sections 5 and 12 of the Federal
Trade Commission Act.



AD
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EXHIBIT B
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EXHIBIT C
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EXHIBIT D

’

TELEVISION COMMERCIAL

| '] WALTER THOMPSON COMPANY

875 NORTH MICHICAN AVENUE CHICACO ILLINOIS 6061

EXHIBIT D

CODE NUMEER:  KRPS568) TITLE:  "Major League Material/Rev. I"
CLIENT: Kraft, Inc LENGTH: 130

PROCUCT : Process Singles STATUS: To Be Produced

LAL 11/18/85%

VIDED AUDIO

CY OF KID IN CATCHER'S MASK.

KID PULLS KRAFT SINGLE OQUT OF PACKAGE.

MILX POURS INTO GLASS. POUR STOPS.
GLASS IS ONLY PARTIALLY FILLED.

SUPIR: MILK AMOUNTS BASED QW CHEESE CONTENT.

MILK CONTINUES TO POLR.
FURTHER.
KID EATS A KRAFT SINGLES.

FILLS GLASS UP

DX OF KRAFT SINGLEIS LOGO.

MILX POURS INTO GLASS.
ONTO SINGLES PACKAGE.

GLASS ANIMATES

KID EATS PIECE OF CHEESE.

¢ 1985 Kraft, Inc.

CAD: You're looking at definite maicr
league material.

But not if we skimp on what he ea:s.
So when he gets behind the plate, we
give him KRAFT Singles.

Imitation slices use hardly any milx.
But Xraft Singies are made from five
ounces per slice.

So his bones get caicium they need

to grow.

He doesn't know what that big KRAFT

means. Glad I do.
SINGERS: KRAFT Singles. More milk

makes 'em good.

DAD: Skimp on my superstar? No way.

002699
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IntT1iaL DECISION By
Lewis F. PARKER, ADMINISTRATIVE LAW JUDGE
APrIL 3, 1989

1. HISTORY OF THE PROCEEDING

On June 17, 1987, the Commission issued a complaint charging that
Kraft, Inc. (“Kraft”) had violated Sections 5 and 12 of the Federal
Trade Commission Act (“FTC Act”). The complaint alleges that Kraft
has advertised and sold cheese and related cheese products including
Kraft Singles American Pasteurized Process Cheese Food (“Kraft
Singles””) and that the advertisements which have been disseminated
by various means in or affecting commerce materially represented,
directly or by implication (1) that a slice of Kraft Singles contains the
same amount of calcium as five ounces of milk (Paragraph 6); and (2)
that Kraft Singles contain more calcium than do most imitation cheese
slices (Paragraph 8). [2]

The complaint alleges that, in truth and in fact (1) a slice of Kraft
Singles does not contain the same amount of calcium as five ounces of
milk; and (2) Kraft Singles do not contain more caleium than do most
imitation cheese slices.

Sinee Kraft allegedly stated in its advertisements, either directly or
by implication, that it possessed and relied upon a reasonable basis for
the challenged representations when in fact it did not, the complaint
charges that those representations were and are false and misleading,
and constitute unfair or deceptive practices in or affecting commerce
in violation of Sections 5 and 12 of the FTC Act.

After extensive pretrial discovery, trial began on July 5, 1988. It
ended on November 17, 1988. The record was closed on November 29,
1988. The parties filed their proposed findings of fact and conclusions
of law on January 10, 1989. Answers were filed on February 10,
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1989. At my request, the Commission granted me an extension of
time to April 10, 1989 to file this decision.

This decision is based on the transcript of testimony, the exhibits
which I received in evidence, and the proposed findings of fact and
answers thereto filed by the parties. I have adopted several proposed
findings verbatim. Others have been adopted in substance. All other
findings are rejected either because they are not supported by the
record or because they are irrelevant.

1. FINDINGS OF FACT
A. Kraft’s Business Activities

1. Kraft is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware with its
offices and principal place of business located at Kraft Court,
Glenview, Illinois (Ans. 9 1).! [3]

2. Kraft is one of the nation’s largest food companies, with sales of
$8.7 billion and a net income of $413 million in 1986. Besides Kraft
Singles, the product involved in this case, Kraft manufactures such
food products as Philadelphia Brand Cream Cheese, Velveeta Pasteu-
rized Process Cheese Spread and Cracker Barrel Cheddar Cheese (CX
271, pp. 1, 6).

B. Interstate Commerce

3. The acts and practices of Kraft challenged in the complaint have
been in or have affected commerce during the time period referred to
in this decision (Ans. 9 4).

4. Kraft has disseminated, or caused to be disseminated, advertise-
ments for Kraft Singles and various other foods, as ‘“food” is defined
in Section 12 of the FTC Act. These advertisements have been
disseminated by various means in or affecting commerce, including
magazines distributed across state lines, and radio and television
broadcasts transmitted across state lines, for the purpose of inducing
purchases of these foods by members of the public (Ans. g 3).

! Abbreviations used in this decision are:
CX Commission Exhibit
RX Respondent’s Exhibit
Tr. Transcript page
CPF Complaint counsel's proposed findings
RPF Respondent’s proposed findings

Ans. Respondent’s answer Lo the complaint
F. Finding number in this decision.
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C. Kraft Singles

5. Kraft Singles are individually wrapped slices of pasteurized
process cheese food, and are subject to a Food and Drug Administra-
tion (“FDA”) “standard of identity” requiring a certain level of
mandatory ingredients and permitting specified optional ingredients
(Tr. 2250).

6. Kraft Singles are made from, among other ingredients, a blend of
cheddar or Swiss cheese, whey, skim milk, and whey protein
concentrate. A slice of Kraft Singles is approximately 67 to 68%
natural cheese and therefore exceeds the percentage of natural cheese
required by federal regulation (51%) for a pasteurized process cheese
food (21 CFR 183.173(a)(5); CX 329, p. 21; Tr. 607).

7. All of the calcium in Kraft Singles is derived from three dairy
sources: natural cheese, whey, and skim milk. The largest percentage
of the calcium comes from the natural cheese component (CX 329, pp.
26-27). There are two other products—imitation and substitute
cheese slices—which compete with Kraft Singles (CX 342, pp. 97-
100; CX 44A-C; CX 166). [4]

8. Unlike Kraft Singles, imitation cheese food slices are not subject
to an FDA standard of identity and can be any combination of
ingredients which resemble and can be substituted for pasteurized
process cheese food. Those presently on the market are made
predominantly from a combination of water, vegetable oil, flavoring
agents and fortifying ingredients (Tr. 2250-53; RX 125).

9. Imitation cheese food slices are, by FDA definition, “nutritionally
inferior” to pasteurized process cheese food slices such as Kraft
Singles although they may not, in fact, be so (F. 218). Nutritional
inferiority is defined as any reduction in the content of any “‘essential
nutrient,” of which calcium is one, that is present in a measurable
amount in the food being imitated (21 CFR 101.3(e}(1)(4); Tr. 2251;
RX 13A).

10. Substitute cheese food slices are those that resemble and can be
substituted for pasteurized process cheese food slices but are not
“nutritionally inferior” to those slices and are not required to be
labeled as an imitation (21 CFR 101.3(e); Tr. 2251-52; RX 13A).

11. Kraft Singles are sold in both 3/4 ounce and 2/3 ounce slices.
Fifty-five to sixty percent of Kraft Singles’ sales is 3/4 ounce slices,
with the remaining 40 to 45% being 2/3 ounce slices (CX 329, pp. 37-
38).

12. By Kraft’s own analysis, a 3/4 ounce slice of Kraft Singles
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contains 68.2% of the calcium of five ounces of whole milk (CX 100).
Since low-fat and skim milk have slightly more calcium than does
whole milk, a 8/4 ounce slice of Kraft Singles has less than 68.2% of
the calcium of five ounces of low-fat or skim milk (CX-327, pp. 156-
57; CX 100). The 2/3 ounce slice contains proportionally less calcium
than does the 8/4 ounce slice.

18. Kraft Singles are sold nationally and are the largest selling
product in the individually wrapped process slices category, which
includes imitation (also referred to as “analog”) slices, as well as
process cheese food slices like Kraft Singles (CX 44C). Kraft Singles’
sales are approximately 200 million pounds annually, or well over
$300 million (CX 44D; Tr. 1728). Approximately half of all American
households purchase Kraft Singles (Tr. 1723-24). [5]

D. Kraft’s Development Of The “Five Ounces Of Milk” Ads
1. Introduction

14. Most of the challenged ads were part of Kraft’s “five ounces of
milk” campaign. Prior to the development of these ads, Kraft Singles
were losing market share to the increasing number of low cost
imitation and substitute cheese food slices appearing on the market
(Tr. 1502-03, 1796).

15. Imitations and substitutes were being advertised as both less
expensive and more nutritious than dairy slices such as Kraft Singles.
Fisher’s Sandwich Mates slices, for example, were advertised in 1983
and 1984 as: '

Better than American cheese. Tastes like American cheese and melts the same. But
Sandwich Mate is more nutritious. More vitamins, more minerals, less fat. Made
with wholesome vegetable oil, and it costs less (RX 149A).

16. Most of the Sandwich Mate ads were print ads, none of which
mentioned that the product was made with vegetable oil. None of the
ads, television or print, stated that Sandwich Mate was a non-dairy
product (RX 149B; Tr. 1508-10, 1802-03).

17. Imitations and substitutes are priced significantly lower than
Kraft Singles because the dairy ingredients used to make Singles are
more expensive than the vegetable oil used to make imitations (Tr.
1727, 1754). These products are virtually identical to Kraft Singles in
appearance and are sold next to them in the supermarket (Tr. 1502-
03, 1796; CX 320, pp. 35-36).
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18. Kraft and its advertising agency, J. Walter Thompson (“JWT”),
developed the ““five ounces of milk” ads because they were concerned
that consumers were unaware that the price differential between
Singles and imitation and substitute slices was due to the fact that
Singles are a dairy product and imitation and substitute slices are not
dairy products. The intent of the ads was to educate consumers about
the difference in milk content between Singles and competing analog
slices (Tr. 1503-05, 1797; CX 817, p. 86; CX 320, pp. 35-36). [6]

2. “Shopping Dad” and “Tell Me When”

19. The first two “five ounces of milk” television ads were
“Shopping Dad” (CX 278Z-49 through Z-52) and “Tell Me When”
(CX 278Z-53 through Z-56). Both ads emphasized the difference in
dairy ingredients between Singles and imitation and substitute slices.
While some slices were made from a small amount of milk, the ads
stated, Kraft puts five ounces of milk into every slice.

20. “Shopping Dad” ran from January to April 1984 and in
February 1985, and “Tell Me When” ran from April 1984 to the
beginning of 1985 (CX 278Z-47; Tr. 1798, 1501). Neither “Shopping
Dad” nor “Tell Me When” mentioned calcium, and neither is a
challenged ad (CX 278Z-49 through Z-56).

3. “Things That Look Alike”

21. “Things That Look Alike” (CX 62V-Y), which is not a
challenged ad, was developed from the same creative strategy as
“Shopping Dad”” and “Tell Me When,” but specifically mentioned that
analog slices are made from vegetable oil and water rather than milk.
This ad was developed as a part of Kraft's competitive response to ads
for Fisher’s Sandwich Mate, a brand of substitute cheese slices (CX
202C; Tr. 1507-08, 1799-800, 1860, 1946-47). The strategy of the
ads was to convey the “benefit/promise” or “reason why” one should
purchase Kraft Singles: because they provide great cheese taste and
nutrition and are made from five ounces of milk while imitations use
less (Tr. 1495-98, 1792-93).

22. Like *“Shopping Dad” and “Tell Me When,” “Things That Look
Alike” compared the milk content of Singles and analog slices but did
not mention caleium (CX 62V-Y). “Things That Look Alike” was
broadeast in certain markets from December 1984 to May 1985 and
from July 1986 to the present (CX 62Z-2 through Z-3).
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E. The Challenged Ads
1. “Skimp”

23. The challenged ads were disseminated in a nationwide campaign
from early 1985 to mid-1987 (CX 62I; CX 331B, Stip. 4; CX 332G,
Stip. 45, 46). The campaign cost over $16 million in 1985 (CX 44; CX
212). In 1986, Kraft spent almost $15.5 million for Kraft Singles
advertising, and it planned to spend another [7] $15 million in 1987
(Id.). The ads ran on television, radio, and in print (CX 331). The
challenged ads fall into two groups: a series of broadcast and print ads
called the “Skimp Campaign” and broadcast and print ads entitled
“Class Picture/5 Ounce.”

24. The ads were first disseminated in February 1985, when the
broadcast ads entitled ‘“Skimp/Blue Eyes” (CX 62C, E-H) and
“Skimp/Brown Eyes” (CX 62L-P), began running on national and
local television networks (CX 621, T-U; CX 331A-C). These ads were
broadcast on national and regional television from February through
December 1985. “Skimp Blue Eyes, Rev. I’ (Revision I) and *“Skimp
Brown Eyes, Rev. I” were broadcast on national television from
January through March 1986 (CX 331B-C).

25. “Skimp/Brown Eyes” and “Skimp/Blue Eyes” were followed by
television ads entitled “Major League Material,” ‘“‘Daredevil,” and
“Smile.” Also beginning in February 1985, Kraft disseminated a
series of print ads entitled “Shortstop,” “Quarterback,” “Bunny,”
“Halfpint,” and “Guard.” Kraft referred to these broadcast and print
ads, and all of their variations, as the “Skimp Campaign” (Tr. 1501,
1560, 1589, 1792).

26. Although each of these television and print executions was
somewhat different, and most were disseminated with a number of
variations, the advertising claims challenged in this proceeding are
contained primarily in the following illustrative language:

Imitation slices use hardly any milk. But Kraft has five ounces per slice. Five
ounces. So her little bones get calcium they need to grow (CX 62C, “Skimp/Blue
Eyes™).

27. Calcium was mentioned in the ads as an example of the
nutrition provided Kraft by Singles because they are a dairy product.
Calcium was chosen because of apparent consumer interest in it, and
because other advertisers were promoting the caleium content of their
products at the time (Tr. 1513-14, 1611, 1806-07; CX 320, p. 42). For
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example, Tums antacids, breakfast cereals, orange juice, calcium
supplements and individually wrapped cheese slices were all being
promoted as good sources of calcium, in both television and print
media. Fisher’s Sandwich Mate was promoted as having ‘‘more
caleium” than American cheese, and Borden Lite-line was advertised
as having “all the protein and calcium of process cheese” (RX 127D,
H; Tr. 1512-13, 1807-08). [8]

28. Two changes were made in the text of the challenged ads during
the approximately two-and-one-half years that they were disseminat-
ed. In January 1986, the language “Kraft has five ounces per slice”
was changed to “Kraft is made from five ounces per slice” (e.g., CX
62Q). Also, in March 1987, near the end of the challenged campaign,
the disclosure that “one 3/4 ounce slice has 70% of the calcium of five
oz. of milk” was added as a superscript in the television advertise-
ments and as a footnote in the print advertisements (e.g., CX 275J; CX
627Z-55).

29. “Major League Material” (CX 278T) was broadcast on national
and regional television from October 1985 to January 1986 (CX 278Y;
CX 331C). “Major League Material, Rev. I’ (the first revision of that
ad) (CX 275H; CX 278W) was broadcast on national, regional and
local television from March 1986 through January 1987 (CX 278Y;
CX 331C). “Major League Material/Rev. III” (CX 275J) began airing
on national television in March 1987 and continued until June 1987
(CX 331G, Stip. 45).

30. “Daredevil” and “Smile” were each aired in both 15 and 30
second versions (CX 62Z-14, Z-16 [Daredevil’]; CX 62Z-19, Z-21
[“Smile”]). These ads were broadcast on national and local television
from November 1986 through February 1987 (CX 62Z-18, Z-23; CX
331D-E, Stip. 20, 22). “Daredevil, Rev. I (CX 275K-L) and “Smile,
Rev. I” (CX 275M-N) began airing on national television in March
1987 and continued until June 1987 (CX 331G, Stip. 45).

31. The “Skimp” campaign also included five print ads entitled
“Shortstop” (CX 62Z-33 through Z-36), “Quarterback” (CX 62Z-38
through Z-39), “Bunny” (CX 62Z-41 through Z-43), “Halfpint” (CX
627-45 through Z-46), and “Guard” (CX 62Z-48). These ads used
language similar to the Skimp television ads (F. 83, 99; Tr. 122-26).

32. “Shortstop” appeared in major national publications such as
Better Homes & Gardens, Good Housekeeping, McCalls, People, and
Parents from February 1985 through March 1987 (CX 62Z-37; CX
331E, Stip. 24).
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33. “Quarterback” appeared in major national publications such as
Family Circle, Good Housekeeping, Parents, and People from
September 1985 through February 1987 (CX 62Z-40; CX 331E, Stip.
27). i
34. “Bunny”’ appeared in major national publications such as Better
Homes & Gardens, Family Circle, Good Housekeeping, McCall’s,
Parents, People, and National Enguirer from June 1985 through
November 1986 (CX 62Z-44; CX 331F, Stip. 30). [9]

35. “Halfpint” appeared in major national publications such as
Better Homes & Gardens, Ladies Home Journal, Reader’'s Digest,
TV Guide and Southern Living from February through April 1987
(CX 62Z-47; CX 331F, Stip. 33).

36. “Guard” appeared in Woman’s Day in May 1987 (CX 62Z-48
through Z-49; CX 331F, Stip. 37).

37. Kraft also disseminated both broadcast and print versions of an
advertisement entitled “Class Picture/5 ounce” or ‘‘Class Picture/II”
(CX 62Z-10 through Z-11 (television); CX 62Z-55 (print)). These
advertisements were not part of the “Skimp” campaign (CX-2083Y;
Tr. 1589-90).

2. “Class Picture”

38. The “Class Picture” ads were developed from a different
creative strategy than the “Skimp” ads: that Kraft Singles are an
“excellent source of calcium.” The ads were not expressly compara-
tive, stating only that Kraft Singles were ‘“‘made from five ounces of
milk per slice. So they’re concentrated with calcium.” These ads did
not mention imitations or substitutes (Tr. 1519-20, 1847).

39. Kraft developed its calcium strategy from which the “Class
Picture” ads were created because of the continued consumer interest
in calcium and the increasing number of products, including competi-
tive analog cheese products, being advertised as good sources of
calcium. In February 1985 and June 1985 ads, Fisher’s Sandwich
Mate was promoted as having “more calcium (than American
cheese)” and “as much calcium as a 6 2/3 ounce glass of milk.” Fisher
also introduced a “‘calcium rich” cheese slice brand, with the claim
“more caleium than eight ounces of milk” on the label, just below a
picture of a pitcher filled with milk (CX 193B; RX 126A; Tr. 1519-20).

40. The “Class Picture/5 ounce” television ads aired on national
television from June 1986 through January 1987 (CX 62Z-13; CX
331D, Stip. 17). The “Class Picture/5 ounce” print ad appeared in
Family Circle in April 1987 (CX 62Z-55, Z-58; CX 331F, Stip. 35).
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41. Kraft also disseminated three radio ads, entitled “Splash” (CX
627Z-24), “Milk Chorus” (CX 62%Z-29), and “Moo” (CX 62Z-32),
containing language similar to the challenged television and print ads
in the “Skimp” campaign (Tr. 149-57).

42. “Splash” aired in Lexington, Louisville, Seattle and Tacoma
from March 1985 through October 1985 and in Nashville from
December 1986 through May 1987 [10] (CX 62Z-26; CX 331G, Stip.
40). “Milk Chorus’ aired in Lexington, Louisville, Seattle and Tacoma
from November 1984 through August 1985 (CX 62Z-29; CX 331G,
Stip. 42). “Moo” aired in Lexington, Louisville, Seattle and Tacoma
from November 1984 through November 1985 (CX 627Z-32; CX 331G,
Stip. 44).

F. The Messages Conveyed By The Challenged Ads
1. Interpretation Of The Ads’ Language

43. The complaint alleges that Kraft’s ads represented: (1) that a
slice of Kraft Singles contains the same amount of calcium as five
ounces of milk (the “milk equivalency claim’); (2) that Kraft Singles
contain more calcium than most imitation slices (the “‘imitation
superiority claim’); and (3) that Kraft had a reasonable basis for
those claims at the time they were made.

44. The challenged ads do not expressly make the alleged claims,
but complaint counsel argue that the following ads—as an example of
the challenged ads—can, without extrinsic evidence, be interpreted as
conveying those claims:

“Skimp/Brown Eyes”
Audio

Lady (VO): I thought of skimping. I admit it. But could you look in those big brown
eyes and skimp on her? So I buy KRAFT Singles. Imitation slices use hardly any
milk. But KRAFT has five ounces per slice. Five ounces. So her little bones get
calcium they need to grow.

No, she doesn’t know what that big KRAFT means. Good thing I do.
Singers: KRAFT Singles. More milk makes 'em . . . more milk makes 'em good.
Lady (VO): Skimp on her? Not me (CX 62L). [11]

“Shortstop”

How could I shortchange my shortstop?

KRAFT Singles have five ounces of milk per slice, so I don’t have to.
Because Kraft Singles give my kids great nutrition like calcium and protein. Sure, I
could buy imitation slices. But some use hardly any milk. Could I short change my
little shortstop? No way.

Kraft Singles. More milk makes 'em good.
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Copies of these and additional representative ads appear in Appendix
1 of complaint counsel’s proposed findings.

45. The “Skimp” ads state that: “Imitation slices use hardly any
milk. But Kraft has five ounces per slice. So her little bones get
caleium they need to grow.” The ads’ reference to the precise amount
of milk in a Kraft Single, and their reference to milk and calcium can
be interpreted as implying that a slice of Kraft Singles contains the
same amount of calcium as five ounces of milk, and that—because
there is no mention that calcium is lost in the processing of cheese—
the ads convey the milk equivalency claim.

46. Mariann Feldmann, a Kraft category manager who is responsi-
ble for the marketing of Kraft Singles (Tr. 1483), agreed that one
logical conclusion which consumers could make from these ads was
that a slice of Kraft Singles contains the same amount of calcium as
five ounces of milk (Tr. 1705).

47. The words in the “Skimp” ads, ‘“Imitation slices use hardly any
milk. But Kraft has five ounces per slice. So her little bones get
calcium they need to grow” can be interpreted, since they refer to
caleium and milk, and emphasize the amount of milk in a slice of Kraft
Singles, as implying that imitation slices which, they state, use hardly
any milk, contain less calcium than Kraft Singles. The ads do not
contradict this since they do not indicate that imitation slices may
contain caleium from sources other than milk. Again, Ms. Feldmann
agreed that the imitation superiority claim was one logical interpreta-
tion of the ads (Tr. 1706), as did Dr. Jacoby, one of complaint
counsel’s expert witnesses (Tr. 3685). [12]

2. Extrinsic Evidence
a. Complammt Counsel’s Experts

48. Dr. David Stewart, who testified about the Market Opinion
Research (“MOR”) copy test he designed for the Commission (F. 99),
has a Ph.D. in psychology, is a full professor of marketing at the
University of California (Tr. 1063), teaches several graduate and
undergraduate level marketing and consumer research courses (CX
274A-B), has authored or co-authored four books, three of which deal
with consumer behavior (Tr. 1071), has written scores of articles on
consumer research in peer-reviewed academic journals (Tr. 1072-73)
and has himself served as a peer reviewer for academic journals (Tr.
1069-70). Dr. Stewart was also employed for two years as the
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research manager for a major advertising agency where he was
personally involved in the design of about 100 consumer surveys (Tr.
1065-66).

49. Dr. John McDonald, who testified for complaint counsel about
the execution and analysis of the MOR copy test, is a vice president of
that company, a polling research firm which does survey research for
a variety of clients (Tr. 765-66, 771).

50. Dr. McDonald has a Ph.D. in business administration and has
worked for MOR since 1984. His responsibilities include the design of
research studies, questionnaire development, sample selection, over-
seeing project management, analyzing and interpreting data, and
preparing descriptive analyses of these studies (Tr. 766, 770-71).

51. Dr. McDonald is experienced in the design and execution of
consumer surveys which use mall intercept interviews and other
techniques for eliciting consumer responses. He is responsible for 50
to 70 consumer research projects annually at MOR. Approximately 15
to 20% of these consumer research surveys have involved advertising-
related issues (Tr. 771-72).

52. Dr. McDonald also has experience as an academic in the field of
marketing and marketing research. He was an assistant professor of
marketing at Arizona State University for two years, teaching courses
in marketing management and marketing communications. He was
also an assistant professor of marketing at Wayne State University
for two years, teaching various graduate and undergraduate level
courses in marketing, including consumer research, and he has
written a number of articles which have been published in peer
reviewed academic journals (Tr. 768-70). [13]

53. Dr. Deborah Maclnnis, who testified for complaint counsel
regarding the claims conveyed by the challenged advertisements, as
well as the design of consumer research surveys, is an assistant
professor of marketing at the University of Arizona (Tr. 48), teaching
courses in consumer behavior and in advertising and promotion
management (Tr. 48, 62).

54. Dr. Maclnnis has published numerous professional journal
articles as well as a book chapter addressing, inter alia, various
aspects of marketing, advertising and consumer research, and has
presented papers at numerous professional conferences. She has
written several papers, including her doctoral dissertation, that
address the effects of various aspects of advertising on consumer
comprehension, and she is currently working on a number of other
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projects that are directly related to how consumers process informa-
tion from advertising. Dr. Maclnnis is also experienced in developing
questionnaires for consumer research designed to study how consum-
ers process information from advertisements (Tr. 57-61). Her conclu-
sion as to the meaning of the challenged ads is based upon:

[A] considerable body of research which on its own provides valid information about
how consumers process information from advertisements that would lead us to quite
confidently conclude what kinds of inferences they are going to take away . ... (Tr.
272).

b. Expert Analysis Of The Challenged Ads
(1) The Milk Equivalency Claim
(a) The Television Ads

55. Dr. Maclnnis testified that the passage in the televised Skimp
campaign ads which conveys the milk equivalency claim is: “Imitation
slices use hardly any milk. But Kraft has five ounces per slice. So her
little bones get calcium they need to grow,” for if a slice of Kraft
Singles contains five ounces of milk, it is reasonable to expect it to
contain all of the ingredients, including all of the nutrients, of five
ounces of milk, including calcium, which the ad specifically names.
Since there is no indication in the ads that nutrients are lost in [14]
processing, the ads imply that a slice of Kraft Singles contains as
much calcium as the five ounces of milk from which it is made (Tr. 88,
119, 199; CX 62L).

56. Dr. Maclnnis pointed to several visual elements in the ads that
reinforce the milk equivalency claim. The juxtaposition of the glass
containing five ounces of milk with the package of Kraft Singles, at
the same time calcium is discussed, leads consumers to equate the
cheese with the glass of milk, and all of its nutritional benefits,
specifically calcium, the only nutrient mentioned in the ads (Tr. 89).

57. Changes which were made in the challenged ads did not, in Dr.
MacInnis’ opinion, eliminate the equivalency claim. Around January
1986, the word “has” in the phrase “Kraft has five ounces” was
replaced in some of the ads with the words “‘is made from” (e.g., CX
62Q), but the words “‘made from’ convey the same impression as the
word “has” (Tr. 91-92; see also CX 324, pp. 58-59).

58. Around March 1987, a superscript was added to some of the ads
stating that “one 8/4 ounce slice has 70% of the calcium of five ounces
of milk” (e.g., CX 275J-N), but Dr. Maclnnis testified that it did not
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correct the milk equivalency implication because, while the superscript
was played, there was a good deal of movement in the ad which would
distract the viewer from the disclosure, it was not on the screen long
enough for consumers to process the information it supposedly
conveyed, and its complicated quantitative message would be difficult
for consumers to process (Tr. 109-13). Dr. Maclnnis also referred to
consumer information research which indicates that even when
consumers are given adequate time to read an ad, its qualifications are
not effective in changing their beliefs (Tr. 109-10).

59. The “Class Picture/5 ounce” television ad states that “Kraft is
made from five ounces of milk. So they’re concentrated with caleium”
(CX 62Z-10 through Z-11). Dr. MacInnis’ analysis of the “Skimp” ads
and the superscript which was added later applies to the ‘“Class
Picture” ads and their superscript (Tr. 119-21).

(b) The Print And Radio Ads

60. Dr. Maclnnis testified that the challenged print ads (“Short-
stop” (CX 62Z-33 through Z-34); “Quarterback” (CX 62Z-32 through
7-39); “Halfpint” (CX 62Z-45 through Z-48); “Bunny” (CX 62Z-41
through Z-42)), which employed the same copy strategy as the
“Skimp”’ ads conveyed the same milk equivalency claim [15] (Tr. 127-
34, 141-42), as did the three challenged radio ads (‘“‘Splash,” “Milk
Chorus,” and “Moo” (CX 62Z-24, Z-27, 7-30)) because they
emphasize the five ounces of milk in Kraft Singles and establish a
causal connection between their milk and calcium content (Tr. 152-53,
156-57).

61. In some of the later print ads (CX 62Z-34, Z-45, Z-48), as in the
later television ads, Kraft changed the copy from “Kraft Singles have
five ounces of milk” to “Kraft Singles are made from five ounces of
milk,” and added the 70% disclosure in a small print footnote. As with
the television ads, Dr. MacInnis stated that these alterations did not
affect the communication of the milk equivalency eclaim (Tr. 130-31,
133-34).

(2) The Imitation Superiority Claim
(a) The Television Ads

62. The “Skimp” ads state, e.g., “I admit it. I thought of skimping.
But, could you look in those big brown eyes and skimp on her? So I
buy Kraft Singles. Imitation slices use hardly any milk. But Kraft has
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five ounces per slice. Five ounces. So her little bones get calcium they
need to grow” (CX 62L).

63. This language, according to Dr. Maclnnis, represents that
imitation slices are inferior to Kraft Singles and implies that because
they have “hardly any” milk, imitation slices have “hardly any”
caleium (Tr. 75-79) because of its ‘“pragmatic implication,” which
“automatically causes listeners to hear more than was actually
asserted in the ad” (Tr. 78).

64. The “Skimp” ads, as viewed by Dr. Maclnnis, contain visual
elements which interact with the script and reinforce the imitation
superiority claim. During the audio portion of this ad, a glass
containing very little milk—representing imitation cheese slices’ milk
content—is first shown. Then the glass is filled to the five ounce mark
to represent Kraft Singles’ milk content. The filling of the glass
corresponds with the audio reference ““[s]o her little bones get calcium
they need to grow” (Tr. 82-83).

65. The mention of “calcium” at this point in the ad encourages
consumers to think about milk in terms of calcium. The interaction of
these visual elements and the causal relationship established in the
ads between milk and calcium encourages the conclusion that calcium
content is directly related to milk content and that imitation slices, in
comparison [16] to Kraft Singles, must therefore have less calcium
(Tr. 82-83). This analysis applies to all of the challenged “Skimp”
television ads (Tr. 91-109, 115-17).

66. According to Dr. Maclnnis, the “Class Picture/5 ounce”
television ad (CX 62 Z-10 through Z-11) also implies that Kraft
Singles have more calcium than all competing cheese slices, including
imitation slices, for although the ad is not expressly comparative, the
passage ‘“Kraft is made from five ounces of milk per slice. So they’re
concentrated with calcium” implies that competitors’ produets are not
as concentrated with calcium (Tr. 117-19).

67. Dr. Maclnnis testified that ‘“Shopping Dad” and “Tell Me
When,” which are not challenged ads, and neither of which mentioned
calcium, were deceptive because consumers could imply a caleium
superiority claim from the milk comparison made in those ads (Tr.
346-49).

(b) The Print And Radio Ads

68. Dr. MacInnis applied her analysis of the “Skimp” ads to the
challenged print ads that employ the same copy strategy (CX 62Z-33
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through Z-34, Z-38 through 7Z-39, Z-41 through Z-42, Z-48) and
concluded that they convey the imitation superiority claim (Tr. 122-
34, 141-42) as do the challenged radio ads (CX 62%Z-24, Z-27, Z-30)
which emphasize that Kraft puts in five ounces of milk per slice, and
then establish the causal connection between the amount of milk in
Kraft Singles and the ‘“nutrition like caleium and protein” they
provide. This is followed by statements about the small amount of
milk in imitation slices and the tagline “more milk makes ’em good”
(Tr. 151).

69. Dr. Maclnnis testified that CX 62Z-55, the print version of the
“Class Picture/b ounce” advertisement, also implies that a slice of
Kraft Singles contains more calcium than competing slices through
essentially the same elements as the television version of this ad (CX
62Z-10 through Z-11; Tr. 117-20, 148).

70. Dr. Maclnnis’ interpretation of the ads assumes that, as to the
milk equivalency claim, consumers believe that none of the nutrients,
including caleium, in five ounces of milk are lost when it is processed
into cheese (Tr. 336). As to the imitation superiority claim, she
conceded that her interpretation of consumer beliefs assumes that
consumers also believe that imitation cheeses are not fortified with
calcium, and that they must therefore have less calcium than Kraft
Singles (Tr. 305-06), [17] and she testified that she could not rule out
the possibility that consumers know that imitation cheese slices
contain caleium by fortification (Tr. 317).

71. Dr. Stewart also analyzed the language of some of the
challenged ads and came to the conclusion that they could potentially
mislead some subset of consumers (Tr. 1078-85).

G. Kraft’s Knowledge That The Challenged Ads Conveyed The
Milk Equivalency And Imitation Superiority Claims

72. Kraft's legal department reviews all proposed ads prior to their
dissemination, and all ads that make nutritional references must also
be reviewed and substantiated by scientists in both Kraft’s research
and development department and its nutrition advisory board which is
staffed by outside nutrition experts (Tr. 1491, 1493-94, 1527-28).

73. Kraft uses two consumer survey organizations, ASI Market
Research (“ASI”) and Communication Workshop Incorporated
(“CWTI”), to copy-test its proposed ads. ‘“Class Picture/5 ounce” was
copy-tested by both ASI and CWI; “Skimp”’ was copy-tested only by
ASI (Tr. 1518, 1667-68, 1991; CX 324, pp. 44, 46).
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74. ASI is probably the leading supplier of copy testing services in
the nation, eonducting 1,000 to 1,200 copy tests every year for its
advertising clients, which include many of the top 50 national
advertisers (Tr. 2162). Although the test performed by ASI is a -
“recall” test, it is designed both to measure recall of an ad and to
determine the messages that consumers take from the ad (Tr. 2167-
69, 2203, 2236; CX 324, p. 44; CX 319, pp. 31-32).

75. ASI followed its standard procedure in copy testing the “Skimp”
ad: Potential respondents were contacted by telephone and asked a
few screening questions to determine if they qualified for the survey.
Survey participants were required to be women between the ages of
18 and 65 years old who were connected to the local cable television
system, not employed in the market research or advertising industry,
and who had not previously participated in an ASI survey (Tr. 2160;
RX 139; CX 323, pp. 19-20, 30, 33).

76. Those women who qualified for and agreed to participate were
asked to watch a 30 minute program on cable television that evening.
Participants were telephoned the following day and asked whether
they had actually watched the program. A total of 181 persons
qualified for the remainder of [18] the survey by having watched the
first 15 minutes of the program, when the “Skimp’’ ad was broadcast
(RX 7L; Tr. 2161; CX 323, pp. 19-21, 26-27, 29).

77. Those respondents who stated that they saw an ad for Singles,
either on their own or in response to an aided recall question, were
asked four unaided open-ended (F. 102) questions about what they
remembered from the ad (RX 7Z-15).

78. The verbatim responses to these questions were coded into
categories representing the ad messages being played back by
respondents (Tr. 216-68; RX 139; CX 323, pp. 69-70). ASI also
calculated a “related recall” score, which is the percentage of the
respondents who were determined, based upon their answers, to have
meaningfully recalled the “Skimp” ad 24 hours after viewing it. The
related recall score for “Skimp” was 29%, which slightly exceeded the
average percentage for food product advertising of 28% (Tr. 2167; CX
79J; CX 323, pp. 67-68, CX 324, p. 44).

79. ASI conducts a “refocus” interview for those clients who wish
to have additional questions asked after respondents view their ad a
second time. Respondents view the ad again by turning on their
television set and are immediately asked several questions (RX 55; Tr.
2174-75). The refocus portion of the interview is not designed to
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measure the message consumers take away from ads (Tr. 2177-78;
RX 5A-B; CX 323, pp. 39-40).

80. The verbatim responses from the ‘“Skimp” copy test were
reviewed by Mariann Feldmann, Kraft’s category manager for Singles
“before they became an issue,” after CSPI contacted Kraft (F. 88),
and “‘since the FTC issue has arisen.” Mr. Myron Lyskanycz of JWT
also reviewed them. Neither one believed, after their reviews, that
respondents to the ASI copy test took away the messages alleged in
the complaint (Tr. 1514-17, 1526-27, 1809).

81. Ms. Feldmann also testified that she found no evidence of
consumers taking away either alleged implication from ‘“Class
Picture/5 ounce” when she reviewed the ASI consumer verbatims
relating to this ad (Tr. 1525).

82. CWI followed its standard methodology when copy-testing the
“Class Picture/5 ounce” ad. It conducted a screening interview by
telephone for potential respondents. Those persons who qualified for
and agreed to participate in the survey were subsequently brought in
CWT’s test facility (CX 58B-G; CX 326, pp. 27-28). Each respondent
viewed the ad once in isolation, without additional “clutter” ads (RX
73; CX 326, pp. 28-29, 40). The respondents were then asked five
open-ended questions about what they remembered from the ad as
well as their thoughts upon viewing it (RX 8J, R-V). According to
Kraft’s [19] witnesses these—and not other open-ended, closed-ended
(F. 103) and scaled ‘““diagnostie” questions—were the only questions
that measured what messages respondents took away from the ad
(CX 58H-Z-5; CX 326, pp. 30-31, 54, 71-72, 100-05, 109-10; RX 73;
RX 141, pp. 36, 47, 50-51, 57-59; RX 148, pp. 34-35; Tr. 1540, 1544-
47, 1681-83, 1767-69, 1906-18, 1990, 1996-98, 2001-04, 2009,
2011-18, 2021-24, 2029, 2047-50, 2105-06, 2121).

83. Eight percent of the responses to the first four questions were
coded by CWI as responding “Kraft Singles contain more calcium
than other cheeses.” None said “Kraft Singles contain more calcium
than [or the same amount of calcium] as milk” (RX 128R).

84. However, Ms. Feldmann testified that her own analysis of the
verbatims revealed that none of them mentions imitations or any other
competing product, and she assigned one ambiguous verbatim as
arguably supporting the milk equivalency claim (Tr. 1761-63).

85. In response to the fifth question about the main idea of the ad,
15% were coded as responding that Kraft Singles contain “more
calcium.” None of the respondents was coded as saying “Kraft
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Singles contain more calcium than [or the same amount of calcium as]
milk” (RX 128Z-2).

86. In 19883, Kraft conducted consumer research to test various
advertising concepts, including the concept that Kraft Singles have
five ounces of milk, more than some other slices. Although these
concepts made no express reference to calcium, the test results
showed that they conveyed the belief that Kraft Singles contain
“extra calecium” (CX 2827Z-93). In 1984, as a result of this concept
testing, Kraft ran a national advertising campaign focusing on the
theme that Kraft Singles have five ounces of milk, while substitute
slices do not. While these ads did not expressly mention caleium and
have not been challenged in this proceeding (e.g., CX 278Z-50),
Kraft’s consumer research on them showed that some people stated
that a benefit of having five ounces of milk in an individually wrapped
cheese slice was “more calcium” (CX 132Z-5).

87. In February 1985, Kraft began the Skimp campaign, whose ads
are challenged here. The “Skimp” campaign was designed to
communicate the nutrition benefit of Kraft Singles by referring to
calcium as the key nutrition element (Tr. 1881-82, 1886-87; CX 122A;
CX 317, pp. 50-51; CX 322, p. 50; CX 44F).

88. In November 1985, the Center for Science in the Public Interest
(“CSPI'"), a consumer group, informed Kraft that it believed the
Skimp ads conveyed the message that a slice of Kraft Singles had the
same amount of caleium and other nutrients as five ounces of milk and
asked that those ads be changed (CX 683). [20] In January 1986, the
FTC initiated an investigation to determine, inter alia, if Kraft’s ads
conveyed the milk equivalency claim (see CX 166). In February 1986,
the California Attorney General’s office notified Kraft that it planned
to file suit against Kraft on the grounds, inter alic, that Kraft’s ads
made that same representation (CX 286).

89. In July 1986, in response to these actions, JWT, at Kraft’s
request, developed several copy alternatives that it believed would not
convey the milk equivalency claim (CX 45B-C; CX 322, pp. 45-48).
However, Kraft did not adopt any of those copy alternatives at that
time (e.g., CX 62).

90. A Kraft document dated March 1986 and entitled “Kraft
Singles Calcium Copy ASI/CWI Testing” “Class Picture” stated that
while the “Class Picture I 4(X) and Class Picture II"’ (502) ads were
intended to communicate that Kraft Singles are good tasting and a
good source of caleium, the latter ad “‘directly links calcium claim to
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five ounces of milk claim of the current national campaign” (CX 54C;
see also CX 8A).

91. Kraft intended that the Skimp campaign convey a superiority to
imitation slices message (CX 4K; CX 120; CX 122A). A JWT proposed
copy strategy states that the “copy will convince low-loyal users that
Kraft Singles deliver great cheese taste and have a high nutritional
value (good source of daily calcium needs), because they are made
with ‘6 o0z.’s of milk’ per slice (imitation slices use less)” (CX 48S).
Although he denied that this copy strategy was used to develop ads
which related calcium and imitation slices, the account director of
JWT’s Kraft Singles account testified that this proposed copy strategy
suggests advertising which compares calcium amounts between Kraft
Singles and imitation slices (Tr. 1888-89).

92. In an April 7, 1986 letter to the FTC, Kraft’s senior food and
drug counsel stated that ‘it would be reasonable to assume that
consumners would consider a product made from milk to be superior to
one labeled as an imitation;” however, he stated that the ASI test of
the “Skimp”’ ad “indicates very little direct comparison with imitation
products, and practically no specific mention of calcium” (CX 166J).

93. In January 1985, the ABC television network requested
substantiation for the “milk and calcium comparisons for Kraft
Singles and imitation slices.” JWT answered that the ‘“‘commercial
makes product comparisons regarding milk content only”” and told
ABC that Kraft Singles “contain more . . . calcium (120 mg.) per slice
than imitation slices” (CX 22A-B). Actually, the imitation slices JWT
was comparing to Kraft Singles—Cheez Twin and Sandwich Mate—
contain the same amount of, or more, calcium than Kraft Singles (CX
166Z-4 through Z-5; CX 95). [21]

94. ABC still would not clear the ad for broadcast and continued to
question whether the ‘“Skimp” ads made an implied comparison
between the calcium content of Kraft Singles and imitation cheese
slices (CX 24A). In an attempt to convince ABC to broadeast the
“Skimp” ads, JWT sent ABC further substantiation regarding the
nutritional inferiority of imitation cheese slices (CX 26A), which
consisted of two imitation brand labels which showed that those
brands had less calcium than Kraft Singles (CX 22A, D). JWT never
informed ABC that these two brands were not representative of the
imitation brands available to consumers (Tr. 1936). In fact, these two
imitation cheese slice brands comprise only a very small portion of the
imitation cheese products available to consumers, and most imitation
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cheese products have the same amount of calcium as a slice of Kraft
Singles (F. 235).

95. A January 29, 1985, “confidential” JWT legal memorandum
regarding the “Skimp” ad, written prior to any of the Skimp ads
being broadcast, stated that:

It is my feeling that the imitation slice people are going to be rather upset over this
spot, and I would not be shocked if Kraft were to receive a challenge on this one.

First, we should find out the facts concerning the precise calcium content in each
nationally or regionally distributed imitation slice product. It may be that some have
as much or more calcium per slice as Kraft Singles and that other have less. If some
others do have less this obviously is helpful (CX 283).

96. The creative strategy for the “Class Picture/5 ounce” ads stated
that they were intended to elicit the consumer reaction “that there
really is a difference between brands” (CX 203Y). Prior to running the
“Class Picture/5 ounce” ads, Kraft had copy test results for these ads
showing that consumers took a calcium superiority claim over other
individually wrapped cheese slices—which includes imitation slices.
The copy test, conducted by Communications Workshop, Ine. (“CWI")
for Kraft in early 1986 (F. 82), asked respondents if there was
anything ““said or shown in the ad that makes you think Kraft Singles
is different from other brands of individually wrapped cheese slices.”
Forty-five percent of respondents answering this [22] closed-ended
question said that what differentiated Kraft Singles was that they
contain more calcium than other individually wrapped cheese slices
(Tr. 1387; CX 57Z-32).

97. In the same copy test, 20% stated that Kraft Singles have more
calcium than all other brands of individually wrapped cheese slices,
and 48% stated that Kraft Singles have more calcium than most other
brands (CX 57Z-39). Thus, after being exposed to the ‘“Class
Picture/5 ounce” ad, 68% believed Kraft Singles have more calcium
than most other brands of cheese slices, including imitations (Tr. 171,
386-87).

98. The complaint alleges that Kraft’s ads misrepresent that Kraft
Singles have more calcium than “most” imitation slices (Complaint |
8). The copywriter of the “Skimp’ ads, the JWT account director and
the Kraft employee chiefly responsible for the advertising and
marketing of Kraft Singles all testified that the Skimp ads referred to
all imitation slices (CX 821, p. 82; CX 324, pp. 100-02; CX 320, p.
244; Tr. 1934-35).
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H. The MOR Copy Test
1. Introduction

99. A copy test measures the extent to which messages are
conveyed to consumers by an ad (Tr. 773). MOR conducted a copy
test, designed by Dr. Stewart, of three of the challenged ads (CX 196;
Tr. 1077). The broadcast ads tested were “Major League Material,
Revision I'" and “Major League Material, Revision IIL.” A print ad
entitled “Shortstop” was also tested (CX 196, App. D-E). Two control
ads were also tested: a broadcast ad “Taste of Cheese” and a print ad
with the headline: “I compare prices. So why do I spend a little more
for Kraft Singles.” The control ads were chosen by Dr. Stewart
because he did not believe that they communicated the challenged
claims (Tr. 1097).

2. The Execution of The Copy Test

100. The MOR copy test was executed in four geographically-
dispersed shopping malls using the “mall intercept” method (Tr. 777).
Shoppers were stopped by professional interviewers in the malls and
asked if they would be willing to answer some questions. If they
agreed, they were given a screener questionnaire which ensures that
the participants (“respondents”) met the demographic and other
requirements of the test (Tr. 782, 1092-93). [23]

101. If the respondent qualified, she was asked to go to an
interviewing room to participate in the test, was shown either a test or
a control ad and was then asked the questions on the main
questionnaire (CX 196, p. 1; Tr. 783-84). A total of 100 female
respondents were shown one of the three test ads or one of the two
control ads at four shopping malls (CX 196, p. 2).

102. The main questionnaire contained 14 questions, some having
subparts. Questions 1 through 38 were asked to ensure that the
respondent recalled seeing the ad in question (Tr. 786-87). Questions
4 and 5 were general open-ended questions, such as “What points
does the Kraft ad make about the product?”’ Open-ended questions are
undirected questions which respondents answer in any manner they
choose (Tr. 788). Questions 6 through 10 were open-ended questions
with some closed-ended aspects, which asked for respondents’
perceptions, if any, based on the ad, regarding nutrition, milk and the
calcium content of Kraft Singles (Tr. 1102; CX 196, App. B).
Respondents’ answers to questions 4 through 10 were recorded
verbatim (Tr. 795).
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103. The ad in question was then shown a second time, followed by
a series of closed-ended question (11 through 14). Closed-ended
question ask about specific topics and provide the respondent with a
finite number of response options, such as ‘‘yes” or “no,” or ‘“more,”
“same” or “less” (Tr. 1102, 799).

104. Questions 11 and 11A were designed to determine the
percentage of consumers who take the milk equivalency claim from
Kraft’s ads (Tr. 1111-13). Question 11 was a “filter” or “‘screener”
question. Only if respondents answered question 11 affirmatively were
they asked the next question (Tr. 1104-05; CX 196, App. 13).
Question 11 asked:

Does this ad say or suggest anything about the amount of caleium in a slice of Kraft
Singles compared to the amount of caleium in five ounces of milk? (CX 196, App. B).

105. If respondents answered ‘yes” to this question they were
asked question 11A (Tr. 1111-12):

Based on this ad, do you think that a slice of Kraft Singles has more calcium than five
ounees of milk, the same amount of calcium, or less calcium than five ounces of milk?
(CX 196, App. B). [24]

106. Questions 12 through 14 were designed to determine the
percentage of consumers who take the imitation superiority claim
from the ads (Tr. 1119-20). Question 12 asked respondents:

Does this ad compare Kraft Singles to imitation cheese slices? (CX 196, App. B
(emphasis in original)).

Like question 11, this question was a “filter” or “‘screener” question
which determined whether respondents saw a comparison in the ad
between Kraft Singles and imitation slices before they were asked the
next question (Tr. 1116-17; CX 196, App. B).

107. If respondents answered “no” to question 12, they were asked
Question 18, a second ““filter’” or ‘“‘screener’” guestion:

Does this ad make any direct comparisons between Kraft Singles and other cheese
slices? (CX 196, App. B (emphasis in original)).

Question 13 was asked to identify those respondents who saw a
comparison to other slices in the ad but did not understand the
reference to “imitation slices” (Tr. 1107).



KRAFT, INC. 69

40 Initial Decision

108. Only if respondents answered “yes” to question 12 or 13 were
they asked question 14 (Tr. 1119):

Based on this ad, do you think Kraft Singles have more calcium, the same amount of
calcium, or less calcium than those cheese slices they are being compared to? (CX 196,
App. B).

3. The Validity and Reliability Of The MOR Copy Test

109. Dr. Stewart chose the universe in the MOR copy test to reflect
the target market for Kraft Singles—in this case, mothers over the
age of 18, with children under the age of 18 living at home, who were
the principal food shoppers for their [25] household and who had
purchased cheese or cheese products in the last three months (CX 196,
App. A; Tr. 1094-97). This was a proper universe for the MOR copy
test (CX 324, pp. 50-51).

110. Survey questionnaires generally follow the ‘funnel ap-
proach”—beginning with general open-ended questions and asking
successively narrower questions, ending with specific closed-ended
questions (Tr. 3369, 3840-41), the process used in the MOR test (Tr.
802, 1102, 3841-42).

111. MOR showed the tested ad a second time to respondents before
asking the closed-ended questions, a methodology commonly used in
consumer studies of ad communication (Tr. 798, 1108, 1252, 3867,
2212-13, 2216-17; CX 58V-W). The reason that second exposures to
ads are given is that they may make respondents more attentive to the
ad, and increase the accuracy of the copy test results (Tr. 410, 8191,
3562, 3867-69; CX 416F).

112. The MOR copy test was pre-tested and, as a result, a few
minor procedural and questionnaire changes were made; a second,
briefer pre-test was also made which Dr. Stewart observed (Tr. 822-
24).

113. MOR conducted personal briefings of each field service
supervisor and interviewer to ensure that everyone understood the
testing procedure. A standard written briefing guide was used so that
each of the four field services received the same briefing (Tr. 778-80).
The MOR briefer stayed at each field service the first day and
observed that day’s interviews to ensure that the questionnaire was
executed properly (Tr. 778-81). Dr. McDonald testified that the in-
person briefing was specifically ‘“designed to increase the quality and
reduce error possibilities on the part of the field services” (Tr. 781).
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114. MOR’s coding department prepared coding categories, that is,
categories in which similar responses were grouped together, for the
responses to the open-ended questions. These categories were
reviewed by Dr. McDonald. The verbatim responses from all 500
questionnaires were then placed in the appropriate coding categories
by MOR’s coding department (CX 196, p. 7). All of these coding
decisions were reviewed independently by Dr. McDonald and his
senior analyst for accuracy (CX 196, pp. 7-8). Additionally, three of
the four field services which executed the MOR copy test called 10% of
the respondents to verify that they had been interviewed. All had
been. Finally, MOR did keypunch verification of the results of the
closed-ended questions (Tr. 830-32). [26]

4. MOR’s Use of Closed-Ended Questions

115. Kraft attacks the MOR test primarily because of what it sees is
the uncontrollable bias caused by questions 11A (which tests the milk
equivalency claim) and 14 (which tests the imitation superiority claim)
and the closed-ended questions leading up to them.?

116. The use of closed-ended questions in copy tests is common: all
of the copy test research Dr. McDonald has designed for MOR uses
such questions (Tr. 1026-27; see also Tr. 814, 1026, 1106, 3540,
3548-45). Dr. MacDonald also testified that one of Kraft’s expert
witness, Dr. Jacoby, has relied on closed-ended questions similar to
those in the MOR copy test (Tr. 1180-81). Respondents’ initial
attention level, their processing of the ad when they see it and their
inability to articulate a complete response are some reasons why
responses to open-ended questions do not necessarily reveal implied
claims (Tr. 1247, 3962).

117. Dr. Stewart testified:

[T]here is a substantial amount of literature, substantial number of studies which
show very clearly that open-ended questions are not useful for getting at very specific,
brand-based beliefs, whether created by an ad or on some other basis.

The only way to get that in—the literature is very explicit about this—the only way
to get it is to use closed-ended questions (Tr. 3962-63; see also Tr. 3165, 2435-36,
2536-317).

118. A well-recognized problem with closed-ended questions is the

2 Kraft also argues that MOR excluded respondents from its sample pool who should have been counted as
not receiving the alleged implications (RPF 71), but I agree with Dr. MacDonald’s conclusion that the number
of such respondents was not large enough to affect the results of the copy test (Tr. 79, 859-61, 904-07).
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“yea-saying” bias, the tendency of some people to respond to such
questions affirmatively (Tr. 807, 3850). [27]

119. Despite this problem, Dr. Stewart concluded that the closed-
ended questions (11-14) “are reliable, they are valid . . . the results
adequately controlled for any systematic response biases . . . the net
difference between the test respondents and the respondents exposed
to the control . . . ads gives us a very good reading of the level of
miscomprehension and the creation of decept[ive] beliefs, misleading
beliefs on the basis of exposure to the ad” (Tr. 3894-95; see Tr. 776,
1077).

120. While complaint counsel argues that the MOR closed-ended
questions did not create a yea-saying bias and were not leading (CPFs
177-78), Dr. Stewart exposed several MOR respondents to one of the
two controls ads—which do not make the challenged claims—to
measure the bias which may have been caused by the questions or
consumers’ prior exposure to the tested ad.

121. Consumer research workers accept that, regardless of the
design of a study, some consumers will respond to a particular
question in a manner unrelated to the ad they have just seen. For
example, respondents may have formed an opinion based on previous
exposure to the ad, or despite one’s best efforts, some of the questions
in a copy test might contain or prompt some form of bias, such as the
yea-saying response (Tr. 803-04, 3855).

122. In either case, those phenomena will be present in equal
proportion in both the test ad and the control ad respondents, because
they were randomly assigned to the two groups, and any biases would
be present in equal percentages in both groups. A control ad therefore
allows the researcher to eliminate the effects of such biases, whether
they are biases the respondent brings to the copy test or biases that
result from the questions (Tr. 803-04, 1260-61, 1284-85, 3931).

123. The number of responses in the control ad group for a
particular question are subtracted from the number of responses in
the test ad group to eliminate bias that might be responsible for some
of the responses to the closed-ended questions (Tr. 1105-06, 1111-13,
3855, 3873). For example, if 60% of the respondents saw the alleged
claim in the test ad and 20% saw it in the control ad (in which the
claim was not made), the percentage who received the claim from the
test ad is considered to be 40%.

124. Dr. Stewart suggested that this approach is conservative
because it assumes that all positive responses (i.e., responses
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indicating that the alleged claim was communicated) in the control
group are the result of some bias (Tr. 1285, 3855, 3873). In reality, he
stated, after an ad campaign of the duration and wide dissemination
of the Skimp campaign, it is reasonable to conclude that some of the
positive [28] control group responses were based on prior exposure to
the challenged ads, and thus are attributable to those ads. Because
this is not an absolute certainty, all positive control group responses
are subtracted from the positive test ad responses (Tr. 1183-85).

125. Once this subtraction is completed, the remainder is the
“minimum [number] of individuals who would take that particular
claim away from the ad” (Tr. 819-20, 1113). Any biases, such as the
yea-saying bias, the bias which may result from leading questions, the
bias which theoretically may result from the fact that all closed-ended
questions provide the respondent with some information, as well as
the fact that a respondent may answer the questions on the basis of
prior exposure to the test ads, will be controlled for and eliminated
from the results (Tr. 808-09, 1111-14).

5. The Appropriateness Of The Control Ads

126. Dr. Stewart testified that the control ads used in the MOR copy
test were appropriate because they were actual ads for the same
brand and product that had been disseminated and were thus designed
with a persuasive intent. In addition, the control ads did not contain
the elements believed likely to cause the alleged claims communicated
by the test ad (Tr. 1099, 3874-75). The broadeast control ad used by
MOR, “Taste of Cheese,” was the same ad used by Kraft in its ORC
copy test (F. 175) as its control ad although Dr. Heisler, who designed
the copy test, did not use the information from the control ad in his
analysis of the test results (CX 244C; CX 196, App. D; Tr. 2489-90).

6. The Results Of The MOR Copy Test
(a) “Major League Material, Rev. I”

127. Dr. Stewart analyzed the copy test results individually for each
ad and found that the percentage of respondents in the MOR copy test
who, after subtracting the positive control ad responses from the test
ad responses, agreed that the ads made the challenged claims ranged
from 23 to 53%, depending upon the ad and claim that were tested
(Tr. 1078).

128. Of the 100 respondents who saw ‘“Major League Material, Rev.
1,” 52 said, in response to question 11, that it made a comparison
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between the amount of calcium in five ounces [29] of milk and the
amount of calcium in a slice of Kraft Singles. Of those 52, 49
responding to question 11A said the ad represented that Kraft Singles
had the same amount as, or more calcium than five ounces of milk. Of
the seven of 100 respondents who said such a comparison was made in
the control ad, four said Kraft Singles had the same amount of
calcium as five ounces of milk (CX 196, p. 30). Thus, 49% of the test
ad sample saw the milk equivalency claim and only 4% did for the
control ad. When the positive control ad responses are subtracted from
the test ad responses, the difference is 45% (Tr. 1112-13).

129. As to question 14, 62 of the 100 respondents who viewed
“Major League Material, Rev. I"” said the ad communicates that Kraft
Singles have more calcium than the cheese slices they were compared
to. Twenty-seven of the 100 respondents who viewed the control ad
gave that response (CX 196, p. 383). The difference, after subtracting,
is 356% (Tr. 1119).

130. Subtracting control group responses from test group responses
to question 12A, which asked: “Based on this ad, how many brands of
imitation cheese slices do you think Kraft Singles are being compared
to?” reveals that 37% of the respondents believed that the comparison
in the ad was to all or most brands of imitation slices (CX 196, p. 32;
Tr. 1117-18).

131. The following data, presented in chart form, show the
percentage of respondents who saw the claims alleged in the
complaint in these test ads as compared to the control ads:

Comparison Is Imitation
Milk Equivalency To Most Imitations Superiority
Q 11A Q 12A Q 14
MLM, Rev. HI 57 74 66
Control Ad 4 29 27
Net Percentage
taking claim 53% 45% 39%
QB 47 55 53
Control Ad 0 22 30
Net Percentage
taking claim 47% 33% 23%

(See CX 196, pp. 48, 50-51, 81, 83-84; Tr. 1120-27). [30]
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132. In Dr. Stewart’s opinion, the results of the MOR closed-ended
questions, which are statistically significant, represent the minimum
number of persons who interpret the ads as making the challenged
claims, and they can be generalized to the population which shares the
demographic traits of the MOR sample (Tr. 1113, 1118-28, 1368).

(b) The Effect Of The Superscript

1383. In March 1987, Kraft added a printed superscript to “Major
League Material, Rev. III” which stated, in part, that “one 8/4 oz.
slice has 70% of the calcium of five ounces of milk” (CX 331C, G,
Stipulation 45). “Major League Material, Rev. I'” did not contain the
superseript. The MOR test reveals that, after subtracting control ad
responses, 45% of the respondents saw the milk equivalency claim in
“Major League Material, Rev. I while 53% saw it in “Major League
Material, Rev. III,” establishing that the superscript did not prevent
respondents from seeing the equivalency claim in the latter ad (see CX
196, pp. 55-67; Tr. 1166).

(c) Application Of The MOR Test Results
To The Rest Of The Challenged Ads

134. Because each of the ads in the Skimp campaign share similar
wording and visual elements, Dr. Stewart concluded that all of them
communicated the two alleged claims to the same number of
respondents as did the ads tested in the MOR study (Tr. 1147, 1154-
55); and, since the broadcast and print versions of the “Class
Picture/5 ounce” ads (CX 62Z-10 through Z-11, Z-55) have copy
similar to that of the test ads, he concluded that the *Class Picture/b
ounce” ads conveyed the milk equivalency claim to the same extent as
did the tested ads (Tr. 1156).

7. Kraft’s Challenges To The MOR Copy Test
(a) Introduction

185. Kraft challenges the MOR copy test for several reasons: [31]

a. MOR excluded qualified respondents from its sample pool (RPF 71-72).

b. Dr. Stewart did not show that the responses to the questions were not biased by
extraneous factors (RPF 73-85).

¢. The control procedures did not rule out the possibility that responses to questions
11-14 were due to extraneous factors (RPF 86-108).

d. Assuming that the control procedures ruled out the possibility of bias, the
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responses to the test ad do not show that a significant number of respondents saw the
alleged implications in the challenged ads (RPF 109-120).

136. The first complaint about the MOR copy test was discussed
and rejected above (F. 115).

(b) Bias

137. Both complaint counsel’s and Kraft's expert witnesses con-
firmed that the so-called ‘‘yea-saying” bias affects responses to
closed-ended questions (Tr. 2418, 3371-72, 3850), and it is probably
impossible to design questions which eliminate this bias.

138. Kraft argues, however, that the bias could have been
moderated by removing from questions 11 through 14 suggestions
that they should be answered affirmatively. Thus, Kraft argues that
the wording of question 11 (““Does this ad say or suggest anything
about the amount of calcium in a slice of Kraft Singles compared to
the amount of calcium in five ounces of milk?’) suggests that the
answer should be “‘yes,” and Dr. Jacoby, Kraft's expert, argued that
this question should explicitly offer respondents an opportunity to say
no by asking “Does or doesn’t this ad say or suggest . . . or don’t you
know?” (Tr. 3388).

139. Kraft claims that the bias in question 11 is demonstrated by
the large percentage of test group respondents who answered “no” or
“don’t know’’ to question 10 (73) which asked whether the ad said or
suggested “anything about the calcium in Kraft Singles” but then
answered yes to [32] question 11 (39, or 53%). The same inconsistency
appears in the comparison between those who answered “no” or
“don’t know” to question 10 but answered “more calcium” when
asked question 14 (RPF, Appendix A).

140. The biases in questions 12, 13, and 14 are demonstrated, says
Kraft, by the answers of the respondents in the control groups, for
although the control ad “Taste of Cheese” did not mention calcium,
imitations, or any other cheese slices, and made no comparisons to any
products, 91 (or 45%) of the 200 respondents in the control groups
answered ‘‘yes” to questions 12 or 13 (CX 196, data tables 24-25; Tr.
2091-92), while 57 of the 91 persons in the control group (63%) who
were asked question 14 said “more calcium” (CX 196, data table 25).3

3 Question 12: “Does this ad compare Kraft Singles to imitation cheese slices?"

Question 13: “Does this ad make any direct comparisons between Kraft Singles and other cheese slices?"

Question 14: Based on this ad, do you think Kraft Singles have more calcium, the same amount of calcium,
or less calcium than those cheese slices they are being compared to?” (CX 196, App. B).
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141. Kraft also argues that the biases in questions 11 through 14
are evident because Dr. Stewart considered, and rejected, variations
or lead-in questions which would have alleviated those biases (Tr.
1194-96, 1202-03, 1259-60, 1263). With respect to question 14, Drs.
Stewart and MacDonald agreed that it assumed that the comparison
seen in the ad was a caleium comparison (Tr. 925-26, 3961-62), and
Dr. Stewart considered but rejected asking a question which would
ask what kind of comparison they gave (Tr. 1194).

142. Finally, Kraft suggests that respondents may have answered
“more” or ‘“same amount” of calcium to question 11A and ‘“more
calcium’ in response to question 14 because of the ‘“halo effect,”
i.e.,the inclination, because of their good opinion of Kraft in general
and the negative connotation of the word “imitation,” to agree with
any positive statement about a Kraft product in a test question
regardless of the actual content of the ad (Tr. 2006-07, 2077, 2080,
2248, 2418, 2455, 3398, 3392, 3971, 1539-40; RX 146, pp. 151, 325;
RX 141, pp. 157-59). [33]

1438. There is no doubt that different questions, or additional lead-in
questions could have been posed in the MOR test, but it seems to me
that the disputes between its author, Dr. Stewart and its principal
critic, Dr. Jacoby, are typical of disputes between highly regarded and
well-qualified experts—a tendency to be minutely critical of the
options chosen by their opposite number.

144. For example, while Dr. Jacoby criticized questions 11 through
14 of the MOR test for not using the phrase “Does or doesn’t the ad
say or suggest . . . or don’t you know,” which, he said, would have
eliminated or lessened the yea-saying bias, Dr. Heisler, who also
testified for Kraft, agreed that question 11 did not suggest either a
yes or no answer (Tr. 2582-83). In fact, the “Does or doesn’t . . . or
don’t you know”” form of question is infrequent in copy testing because
it is cumbersome (Tr. 812-23, 1169, 2591, 3845, 3852). Dr. Jacoby
admitted he did not always use the format in surveys he has
conducted (Tr. 3528, 3547), and he did not use this form of question in
his “materiality” survey (F. 194).

145. Dr. Stewart testified that the yea-saying bias only exists
where respondents are unfamiliar with the product, where they have
to rely on long term memory or where the question asks them for their
opinion or an attitude. Factual questions, as in the MOR survey, do not
create a yea-saying bias, according to the literature (Tr. 3846-50).
Furthermore, the “yes” responses to questions 11-14 were no more
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frequent in lesser-educated respondents, as would have been expected
had the bias existed (Tr. 3849-50, 3950).

146. Nevertheless, the answers of viewers of the control ads to
some of the questions suggest that some bias is inherent in those
questions. Indeed, this is the reason why Dr. Stewart used a control ad
in the MOR copy test (Tr. 803-04, 3855).

(¢) The Control Ads

147. Kraft charges that Dr. Stewart’s use of the ‘“Taste of Cheese”
control ad violated a basic principle: that the number of variables
controlled for at a given time should be as few as possible. A control
ad adhering to this principle should contain as few differences from
the test ad as possible (RX 70, p. 176; Tr. 565-67, 2085, 2460, 3424-
25). Other Kraft Singles ads are claimed to be better potential controls
than the one chosen by Dr. Stewart because their use would have
reduced the number of differences between the test ads and the
control ad (CX 278Z-49 through Z-56; CX 26V-Y, Z-4 through Z-7).
[34]

148. Another criticism of the “Taste of Cheese” ad is that it does
not control for the ‘‘halo effect”” or the fact that respondents, because
of negative impressions of imitations, would agree with any negative
statement about them. The method used to control for these biases—a
“non-exposure ’’ control group which is not shown the test ad—could
have been used in the MOR study. (Tr. 283, 3408-09, 3428-30, 3570;
RX 141, p. 145).

149. Despite these criticisms, I find that Dr. Stewart’s rejection of
the control techniques advocated by Kraft did not substantially affect
the validity of the MOR copy test, since a non-exposure control would
not be practical in view of the limited number of consumers in the
universe who had not been previously exposed to the challenged ads
(Tr. 1212-13, 1393-99), for in 1985 alone, the Kraft Singles campaign
potentially reached 95% of the United States population nine times
(CX 34C).

150. As to a purged control ad-——which is created by removing a
small copy element (an element believed to be responsible for
conveying the message at issue)—given the test ads’ extensive prior
dissemination, respondents seeing a purged ad would answer on the
basis of their memory of the prior ad, defeating the purpose of the
control (Tr. 1219-23, 1231-32, 3874; see also Tr. 805-06). Moreover,
because of the multiple elements of the challenged ads that contribute
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to the communication of the alleged claims, the purged control ad
procedure would require a minimum of 1800 respondents to test one
broadcast and one print ad, an impractical procedure which is not used
in market research (Tr. 3588, 3878-79, 3881).

(d) Kraft's Analysis Of The MOR Results

151. Accepting, for the sake of argument, the validity of the MOR
copy test, Kraft’s analysis of the responses to the closed-ended
questions presents a radically different picture than does Dr. Stewart.

152. Kraft’s analysis begins with the argument that since questions
11A and 14 pose the questions that are in issue, only the responses to
those questions should be considered, and Kraft combines the
responses to the three test ads and compares them with the results of
the two control ads; thus, Kraft limits its analysis to 165 test group
respondents and nine control group respondents who were asked
question 114, and its analysis of question 14 is limited to the 246 test
group respondents and 91 control group respondents who were asked
that question (Tr. 2661-66, 3410-11, 3416-17, 3420-21, 3496-98; RX
154, 155). The responses of persons in the control group who were not
asked [35] questions 11A and 14 are not considered in this analysis
(Tr. 2090, 2661-66, 3410-12, 3416-17, 3420-21, 3496-98; RX’s 154-
55).

153. The result of this analysis of those respondents who were
asked questions 11A and 14 (which adds the responses of all those
persons in the test groups) is:

Question 11A

a. One hundred fifty-three (or 93%) of the 165 persons in all of the test groups
agreed with the “more calcium” or “‘same amount of caleium” options (CX 196, data
table 23).

b. Four (or 44%) of the nine persons in the control groups agreed with the “‘more
calcium” or “same amount of caleium” options (CX 196, data table 23).

¢. Since the sample size in the control group (9) is so small, there is a possible
margin or error of + 85-40%. With a margin of error of this magnitude, the maximum
percentage of “more calcium” and “same amount of calcium” responses in a control
group of sufficient size would be 84%. Subtracting this figure from the 93% “‘more” or
“same” responses of the test groups, the conclusion is that only 9% of the test group
responses are attributable to the control ad (RPF 118a-c).

Question 14

a. One hundred eighty-one (or 74%) of the 246 persons in all of the test groups
agreed with the “move calcium” response option (CX 196, data table 25).
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b. Fifty-seven (or 63%) of the 91 persons in the control groups agreed with the
“more calcium” [36] response option (CX 196, data table 25).

c. The test group responses, adjusted for the responses by the control groups (74%-
63%) lead to the conclusion that only 11% of the “more calcium” responses are due to
the test ads (RPF 119a-c).

154. When it considers the total number of respondents in the test
groups (300), Kraft concludes that only 5% of respondents answered
“more” or ‘“‘same amount of calcium” to question 11A, and only 8%*
agreed with the “more calcium” option in question 14 (RPF 120).

155. Kraft's analysis of the MOR copy test, while statistically
ingenious, does not use the typical method of dealing with so-called
“contingent questions.” Questions 11A and 14—which test whether
the challenged claims are conveyed—are examples of such questions:
those which are only asked of respondents who give an answer to a
prior screening question that demonstrates a basis for asking the
follow-up question (Tr. 1387, 3883).

156. Dr. Stewart testified that the responses to a contingent
question must be interpreted in light of the questions which led to
those responses and measured against the entire base of the people
exposed to the ad (Tr. 1146), and that ‘““that is the standard practice in
the research literature. There is [a] long literature on contingent
response questions and that is exactly the way it is done” (Tr. 3980).
Therefore, he analyzed the results of the MOR test by comparing the
number of positive responses to questions 11A and 14 with the total
number of respondents exposed to the ads (100 respondents per ad)
(Tr. 1130-33, 1286-87, 3979-80).

157. The research companies that Kraft uses analyze their data in
the same way (Tr. 1387-88, 1407, 2215; CX 58Z-3; CX 57Z-32), and
Dr. Heisler, one of Kraft’s expert witnesses, testified that:

If the issue that we are addressing is, of all of the people that saw this ad, how many
felt, took away such and such an impression, [37] and we had to filter people to get to
that point, then typically the appropriate population against which that percentage
should be applied is everybody that saw the ad as opposed to the number of people
that were asked the question (Heisler Tr. 2599-600).

158. Also, using the contingent question method, complaint counsel
demonstrates that Kraft’s analysis is faulty (Only the analysis of the

* Claimed in Kraft's proposed findings as 9% but, upon further analysis, reduced to 8% in Kraft's reply to
complaint counsel’s proposed findings.
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responses to question 11A is explained here; analysis of the responses
to question 14 yields similar results).

159. To determine the percentage of respondents who received the
alleged claims (for both control and test groups), Dr. Stewart
accounted for those respondents who did not see the relevant
comparison at all. For example, of the 300 respondents shown the test
ads, 165 said, in response to question 11, that they saw the calcium
comparison. Of that 165, 153 said in response to question 11A that
Kraft Singles has as much calcium as five ounces of milk. Thus, 153 of
the 300 respondents who viewed the ads (51%) received the milk
equivalency claim. Of the 200 respondents shown the control ads, only
nine saw the calcium comparison. Of those nine, four said Kraft
Singles had as much calcium as five ounces of milk. Accordingly, four
of the 200 respondents who viewed the control ad (2%) received the
milk equivalency claim. Subtracting the control ad percentage from
the test ad percentage yields a net of 49% who received this claim
from the test ads.

160. Kraft’s approach assumes that the communication of the milk
equivalency claim (to both the test and control groups) must be
calculated from the base of only those respondents who reported
seeing the calcium comparison in response to question 11 and were
therefore asked question 11A, rather than the base of all of the
respondents who viewed the ads; therefore, the number of control
group respondents who received the claim is four of nine (44%), rather
than four of 200 (2%).

161. This analysis is faulty because it ignores those respondents
who never saw any comparison in the first place and were therefore
not asked to quantify it, yet respondents who never saw a calcium
comparison between five ounces of milk and Kraft Singles should be
counted as not having received the milk equivalency claim, for that is
the purpose of the screened questions.

162. Since I conclude that Kraft's control group response percent-
age (44%) is incorrect (the actual response is 2%), I do not accept its
analysis using that figure (see also Complaint Counsel’s Reply to
Kraft’s proposed findings at pp. 59-62). [38]

163. For the above reasons, I reject Kraft's analysis of the MOR
copy test and agree with Dr. Stewart that the appropriate way to
analyze its results is to compare the number of positive responses to
questions 11A and 14 with the total number of respondents exposed to
each test ad (100 respondents per ad).
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(e) Conclusion

164. After analyzing the conflicting expert testimony, I find that
while the closed-ended questions in the MOR copy test may have lead
to some biased responses, any bias was revealed by the control ads
which were appropriate since they were actual ads which did not
contain the elements believed likely to cause the challenged claims
communicated by the test ads.

165. The results of the MOR copy test, which is a valid measure of
consumer attitudes in the universe represented by the test groups,
reveal that the test ads, as well as the other challenged ads which
contain the same elements as the test ads (F. 134) conveyed the
deceptive messages alleged in the complaint.

8. Verbatim Responses To The Copy Tests
(a) Introduction

166. Since Kraft and other major national advertisers use only
unaided open-ended questions to discover the message consumers take
away from their ads (Tr. 1548, 1564-65, 1986-87), Kraft believes that
the most reliable evidence of the messages which the challenged ads
contain is found in respondents’ answers to the open-ended questions
in the copy tests conducted by ASI, CWI, and ORC at Kraft’s request,
because such questions do not introduce the bias and suggestiveness
inherent in closed-ended questions (Tr. 1536-37, 1673, 1985, 1991,
2069, 2100-01, 2171-72, 2415-16, 2419-21, 3187-88; RX 156; RX
146, pp. 121, 170, 172, 174-75; RX 141, p. 60).

167. Complaint counsel does not agree that open-ended questions
provide a more reliable indication of consumer belief, but they claim
that the verbatim responses to the MOR open-ended question do
identify what issues consumers found important in the test ads (Tr.
1138). [39]

(b) The MOR Copy Test

168. Dr. Stewart testified that responses to MOR’s open-ended
questions disclose that calcium was one of the two or three most
salient points in the ads, confirming the reliability of the closed-ended
questions. Specifically, 28, 20, and 26% of the respondents who
viewed “Major League Material, Rev. 1,” Major League Material, Rev.
II1,” and “Quarterback” stated that those ads said something about
“more calecium,” while only 2% made that statement about the control
ads (Tr. 1140-41; CX 196, Data Summary Table).
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169. Dr. Leon Kaplan, a Ph.D. in consumer industrial psychology
from Purdue Community, and the founder of the Princeton Research
and Consulting Center (Tr. 3151, 3154) and Dr. James Heisler, who
earned a Ph.D. in psychology from Illinois Institute of Technology and
is a vice president of Opinion Research Corporation (Tr. 2411),
analyzed the results of the MOR verbatims and came to different
conclusions about their implications.

170. Dr. Heisler’s analysis of the MOR verbatims rejects such
statements as “more calecium” and “more milk, more calcium” as
ambiguous and not supporting the complaint allegations (Tr. 2469-
74), and he found that, applying his coding standard, only 5%, 2%, and
1% of the responses in the three test groups supported paragraph six
of the complaint (milk equivalency) and only 3%, 6%, and 5% of the
responses supported paragraph eight (imitation superiority) (Tr.
2466-68).

171. Dr. Kaplan coded the MOR verbatims independent of Dr.
Heisler and found that only 4%, 2%, and 3% of the respondents in the
three test groups saw the milk equivalency claim and that only 4%,
6%, and 4% saw the imitation superiority claim in the test ads (RX
85B; Tr. 3153-54, 3158-59).

(¢) The ASI And CWI Copy Tests

172. “Class Picture/5 ounce” was copy-tested by ASI and CWI; ASI
also copy-tested “Skimp.” The ASI test of “Skimp” was analyzed by
Mariann Feldmann of Kraft, and she testified that the number of
verbatims even arguably supporting the complaint allegations were so
low that correcting technical faults with the survey would make no
significant difference in supporting responses (Tr. 1760-61). Her
analysis rejects, as not supporting the complaint allegations, such
verbatim responses as “more milk, so more caleium’ because their
meaning is ambiguous (Tr. 1638-39). [40]

173. Ms. Feldmann, and other witness called by Kraft, testified that
the verbatim responses to the CWI “Class Picture” open-ended
questions revealed all of the messages conveyed by the test ads (Tr.
1537, 1673, 1985, 1991, 2069, 2100-01, 2171-72, 2415-16, 2419-21,
3187-88; RX 146, pp. 121, 170, 174-75; RX 141, p. 60).

174. Although CWI coded the 8% of responses to the first four
questions as responding “Kraft Singles contain more caleium than
other cheese” (RX 128R), Ms. Feldmann analyzed the responses at
trial and testified that none of them actually made that statement (Tr.
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1761-63; RX 128Z-179, Z-133 through Z-237). None of the respon-
dents in the CWI test said that Kraft Singles contain more caleium or
the same amount of calcium as milk (RX 128R).

(d) The ORC Copy Test

175. Prior to the filing of the complaint, Dr. Heisler of ORC was
retained by Kraft to conduct a consumer survey to determine what
messages consumers took away from the challenged ads (RX 47; Tr.
2422).

176. ORC tested three of the ads challenged in the complaint:
‘Major League Material,” Major League Material/Rev. I,”” and ‘“Major
League Material, Rev. III.”” “Taste of Cheese,” referred to by Dr.
Heisler as a “‘control” ad because it was not a challenged ad, was also
tested, but Dr. Heisler did not review or analyze the verbatim
responses to this ad (Tr. 2428-29).

177. ORC conducted personal interviews with 400 consumers who
fell within the target market for Kraft Singles (RX 47B-C), and
interviews were conducted in four cities (RX 47B-D).

178. The 400 women who qualified for and agreed to participate in
the survey were shown one of the four ads; each of the four ads was
shown to 100 respondents. The respondents were shown the ad in
isolation, without additional “clutter” ads (RX 47C; Tr. 2423). After
viewing the ad, respondents were asked the following six questions:

1. What is the subject of this advertisement? (PROBE: What is being advertised?)

2. What ideas do you think this advertisement is trying to get across? (PROBE:
What else? CONTINUE PROBING UNTIL RESPONDENT SAYS NOTHING ELSE.)
[41]

3. (IF NUTRITION NOT MENTIONED ABOVE) Does this advertisement say
anything about the nutritional content of Kraft Singles?

4. (IF NUTRITION MENTIONED IN 1 OR 2 OR “YES” IN 3) What does this
advertisement say about the nutritional content of Kraft Singles?

5. Does this advertisement make any comparisons with other products?

6. (IF “YES” ABOVE) What comparisons are made in the advertisement?

(RX 47P-Q).

179. At the insistence of respondent’s attorneys, Dr. Heisler went
beyond the unaided recall questions he typically asks to determine
consumer impressions of ad messages and asked Questions 3 through
6, which were biased against respondent and towards obtaining
responses supporting the implications raised by complaint counsel (RX
47E-F). Questions 3 through 6 were leading because they suggested
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that the ad might have said something about the nutritional content of
Singles or made a comparison with another product, which respon-
dents might not have taken away themselves. Dr. Heisler used the
more general terms of “nutrition” and “products,” rather than the
more specific “caleium” and “‘cheese products,” to lessen the bias of
these questions (Tr. 2445-46, 2581, 2171-72, 2005, 1617-18; RX 147,
pp. 285-86; RX 141, pp. 45-46, 144).

180. After reviewing the verbatim responses to all of the questions
for each respondent, Dr. Heisler categorized each of the 400
respondents into one of the following five groups:

Group #1—DMentioned that Kraft Singles contain as much calcium as milk.

Group #2—Mentioned that Kraft Singles contain more caleium than imitation
slices/other cheese slices.

Group #3—Mentioned only that Kraft Singles are as nutritious as milk/5 ounces of
milk.

Group #4—Mentioned only that Kraft Singles are more nutritious than other
cheese products. [42]

Group #5—Made other mentions, none pertaining to caleium content versus
milk/other cheeses nor nutritional equivalence versus milk/other
cheeses (RX 47D-E).

181. The results of Dr. Heisler’s analysis are summarized below:

“Major League “Major League “Major League
Material” Material/Rev. 1" Material/Rev. III”
Group 1 3 4 2
Group 2 7 3 9
Group 3 5 5 4
Group 4 3 4 13
Group 5 82 85 72
TOTAL 100 100 100

(RX 47E; 49A). According to these data, only 3%, 4%, and 2%—an
average of only 3%-—of the survey respondents took away from the
three challenged ads the implication that Singles contain as much
caleium as five ounces of milk. Only 7%, 3%, and 9%—an average of
only 6.3%—took away from these ads the implication that Singles
contain more calcium than imitation slices (RX 47E; RX 49A; Tr.
2427-30).

182. Dr. Heisler testified that only those respondents placed in
Groups 1 and 2 gave verbatim answers supportive of the allegations in
paragraphs 6 and 8, respectively, of the complaint; the verbatims of
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those respondents in Groups 3 and 4 do not support the complaint
allegations because their responses about “nutrition” provide no basis
for inferring a message about “calcium” (Tr. 2425-26, 2672-74; RX
47F-G).

183. Complaint counsel charges that the ORC copy test was flawed
because it never asked a question about the specific claims at issue in
this proceeding (Tr. 208, 334, 417, 1089-91), it did not properly
screen respondents (Tr. 1093), and because Dr. Heisler read the
verbatims in a narrow and arbitrary way.

184. Dr. Maclnnis recoded the ORC copy test relying upon the
“totality” of the answers to arrive at her coding determinations (Tr.
214-15; CX 285). Using this approach, she found that 11% of the
viewers of “Major League Material,” 10% of [43] the viewers of
“Major League Material, Rev. I,” and 13% of the viewers of “Major
League Material, Rev. III” were able to articulate that the ads made
the claim that a slice of Kraft Singles has more calcium than other
cheese slices (CX 285A-B).

185. Complaint counsel also criticizes the ASI and CWI copy tests
for methodological faults, especially the failure to probe respondents
to ensure that all of the messages conveyed by the ads had been
articulated (CPF 265-82).

(e) Conclusion

186. Complaint counsel’s criticisms of Kraft’s copy tests and Kraft’s
similar criticism of complaint counsel’s reflects the problem with open-
ended questions: the results depend upon the way the responses are
coded. A generous interpretation of verbatims, such as Dr. Stewart’s
of the MOR test, or Dr. MacIlnnis of the CWI test leads to the
conclusion that several respondents saw the challenged claim in the
test ads while a narrower, less generous approach, such as Kraft's
experts took, leads to the conclusion that only an insignificant number
of respondents saw those claims.

187. Given the wide disparity of interpretation of the same verbatim
responses, the only conclusion that can be drawn from these tests and
their interpretations is that they do not provide valid information
about the number of respondents who saw the alleged claims in the
challenged ads. The situation with respect to the responses to the
closed-ended questions in the MOR survey is different. These
responses provide a valid indication of the impressions conveyed by
the challenged ads.
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. The Materiality Of The Clavms Made By The Challenged Ads

1. The Presumption of Materiality

188. The challenged ads present calcium as desirable for good
nutrition, bone growth or healthy teeth and therefore make a
significant health claim (e.g., CX 62C: “So her little bones get calcium
they need to grow;” see also CX 62Z-10 relating to calcium
deficiency).

189. Kraft saw calcium as important to consumers when the
calcium claims in the Kraft Singles ads were made (Tr. 1840, 1844,
1882-84, 1574; CX’s 41C; CX 137F; CX 320, pp. 103, 212), and the
caleium claims were intended to induce consumers to [44] purchase
Kraft Singles (Tr. 1519, 1709, 1728). For example, a 1985 “‘creative
presentation” noted that the difference between Kraft Singles and
imitation brands is not clear to consumers, and stated that “[o]ur
current advertising addresses this situation by seeking to convince
consumers that Kraft Singles is worth its premium price because of
the superior nutritional value in its “5-0z. of milk in every slice” (CX
32B). Since calcium was the only nutritional reference in the Skimp
ads airing at this time, the advertising intended to capitalize on the
caleium content of Kraft Singles.

190. Evidence of the importance of calcium to consumers is also
revealed in Kraft’s materiality survey (Tr. 1172-74). Question 3 of the
survey asked respondents to rate the importance of nine factors,
including “a source of calcium,” in their decision to buy Kraft Singles
(RX 82, p. 20). Respondents were read response categories ranging
from “extremely important” to ‘“not at all important” (Id.). In
response to this question, over 71% rated ““a source of calcium” as an
“extremely” or ‘“‘very important” factor in their purchase decision.

191. Another indication that the claims in the challenged ads are
material is Kraft’s often-expressed belief that the challenged ads
induced consumers to purchase Kraft Singles (CX 6B; CX 35A; CX
320, pp. 214-15). When the ads were challenged by CSPI, Ms.
Feldmann stated that one reason why the ads should not be changed
was that “Singles business is growing for the first time in four years
due in large part to the copy” (CX 63B). In 1985, JWT placed a full
page ad in Advertising Age stating:

For Kraft, it [the Skimp campaign] was good news too. Because a 15% jump in
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advertising awareness translated into dramatic increases in sales and market share
(CX 337).

192. The fact that imitation slices cost about 40% less than Kraft
Singles also suggests that the ads convinced consumers that Kraft
Singles were superior to imitations (CX 324, p. 141).

193. Kraft argues that those who were involved in the advertising
of Kraft Singles would naturally exaggerate the importance of their
contribution to that product’s success, but even taking this phenome-
non into account, I conclude that the challenged ads contributed to the
success of Kraft Singles during the time they were disseminated and
that the claims that they made were material to consumers. [45]

2. Kraft's Materiality Survey

194. Despite the common-sense conclusion that ads which make
nutrition claims, which are disseminated over an extensive period of
time, and which help to increase sales, make claims which are
material to consumers, Kraft commissioned a materiality survey
which was conducted by Dr. Jacob Jacoby. Dr. Jacoby is a professor of
marketing and consumer behavior at New York University (Tr. 3338),
has been hired as a consumer research consultant by major corpora-
tions (Tr. 3341-42), and has written numerous peer-reviewed articles
and two books on consumer perceptions of advertising (Tr. 3344-45,
3351-54).

195. The survey was designed to determine the materiality of the
milk equivalency claim, that is, whether:

a. in general, calcium was claimed to be important by consumers in their decision to
purchase Kraft Singles slices, or;

b. whether the difference between 70% and 100% of the caleium in five ounces of
milk was material to consumers in that it would affect either their purchasing
behavior and/or the way in which they used Kraft Singles slices (RX 82D; Tr. 3464-
68).

196. Complaint counsel criticizes the study for not showing
consumers the challenged ads or telling them that Kraft had
represented that a slice of Kraft Singles contains the same amount of
caleium as five ounces of milk (CPF 308), but Dr. Jacoby testified that
the purpose of the study was not to determine the messages received
from the ads but to discover whether the difference between the
amount of calcium that Singles actually provide and the amount the
challenged ads convey that Singles have is so significant to consumers
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that they would act differently if they knew that Singles actually
provide only 70% of the calcium in five ounces of milk (Tr. 3463-68,
3474-15, 3610, 3706, 3708-09).

197. The universe used in this survey was defined as individuals 18
years of age or older who were the primary food shoppers in their
households, who had bought individually wrapped cheese slices in the
previous three months, had bought Singles in the previous year, and
watched at least one hour of television per week (RX 82H; Tr. 3464).
Although this universe [46] was not identical to the target market for
the challenged ads, 78.2% of the survey’s respondents reported having
seen a Singles ad during the previous year (RX 82Z-135). Because
respondents were required to have actually purchased Singles, the
survey focused on those people for whom the difference between
Singles’ actual calcium content and the calcium in five ounces of milk
would be meaningful in terms of purchase or usage behavior (Tr.
3658-59, 3468-70).

198. The consumers who participated in the survey were contacted
through the use of a random digit telephone dialing procedure. Those
who satisfied all of the criteria of the universe became part of the
survey sample and were asked the questions on the main question-
naire; those who did not meet the screening criteria were terminated
(RX 82I). The main questionnaire was administered to 200 people. As
a result of validation procedures conducted after the interviews, seven
people were removed from the sample. Consequently, the results of
the survey were based on a sample of 193 people (RX 82M, O).

199. In response to question 1a—*‘people buy cheese for a number
of different reasons. What are the reasons that you buy cheese? . . .
(Probe:) Why else?”’—only 4.7% of the respondents mentioned calcium
(RX 82Q, Z-64, Z-90). In response to question 1b—*“What are the
reasons for your buying individually wrapped cheese food slices?’—
not a single respondent mentioned calcium (RX 82R, Z-64, Z-102). In
response to question 1e—*“Now, I'd like you to think only about Kraft
Singles cheese food slices. Please tell me all the reasons that you can
think of as to why you buy Kraft Singles individually wrapped cheese
food slices? Any other reasons?’—only 1.6% of the respondents
mentioned calcium (RX 82T, Z-64, Z-112).

200. In response to question 2, which asked “if Kraft Singles do
contain, do not contain, or you don’t know if they contain” calcium
and six other nutrients, 24 respondents (12.4%) indicated that they did
not know if Kraft Singles contain calcium and one respondent (0.5%)
indicated that Singles do not contain calcium (RX 82Z-64; Z-117).
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201. The 168 respondents to question 2 who said that Kraft Singles
do contain calcium were then read a list of nine characteristics of
cheese (inter alia, taste, price, consistent quality, a trustworthy
manufacturer, caleium, Vitamin C) and asked whether each character-
istic was ‘“extremely important,” ‘“very important,” ‘‘somewhat
important,” or “not at all important” in their decision to purchase
Kraft Singles. For the 168 people who knew that Singles have
calcium, calcium was rated near the bottom of the list in importance;
only Vitamin C scored worse in both the “top box” and “top two box”
analyses (RX 82V, W, Z-65, Z-127, Z-128; Tr. 3475). Although most
of the [47] respondents did say that calcium was important to them,
they ranked virtually all of the other attributes more highly, thereby
showing, according to Dr. Jacoby, that caleium is, in fact, relatively
unimportant to their purchase of Singles (Tr. 3475). I reject his
conclusion (F. 190).

202. Seventeen of the 192 respondents indicated that calcium was
“not at all important” in their decision to purchase Singles (RX 827,
7-123). When the remaining 159 respondents were asked if they had
“any idea as to how much calcium is contained in one slice of Kraft
Singles,” 151 (95%) replied that they had no idea (RX 82Z-65, Z-129).

203. Question 5a explicitly informed respondents that “although
each slice of Kraft Singles is made from 5 ounces of whole milk, it
does not contain as much caleium as 5 ounces of milk. One slice of
Kraft Singles actually contains 70% of the calcium in 5 ounces of
milk” (Tr. 3477, 3708; RX 82Z-66). Respondents were then asked
whether the difference in the amount of calcium provided by Singles
and the amount provided by five ounces of milk mattered to them.
Specifically, they were asked whether they would ‘‘[c]ontinue buying
Kraft Singles slices even though each slice contains 70% of the
caleium in 5 ounces of milk” or would “stop buying Kraft Singles
slices because each slice doesn’t contain the same amount of calcium
as 5 ounces of milk.” To avoid order bias, these two response options
were reversed on half of the questionnaire (RX 82Z-66; Tr. 3478).

204. The 17 respondents who had indicated that calecium was “not
at all important” in their purchase of Singles and the one person who
said that Singles did not contain calcium were not asked question 5a.
Of the remaining 175 respondents, 168 (96.0%) replied that they
would continue to buy Singles while three persons (1.7%) indicated
that they would stop buying Singles, and four persons (2.3%) gave
other answers (RX 82Z, 7Z-130; Tr. 3474, 3476, 3479).
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205. The 172 respondents who indicated that they would not
discontinue their purchase of Singles were then asked if that
difference in the amount of calcium would affect their use of this
product, and, if so, how it would affect the way they use it. Only three
people (1.7%) indicated that the fact that Singles have 70%, not 100%,
of the calcium in five ounces of milk would affect their use of the
product (RX 82Z-1, Z-66, Z-131; Tr. 3480-81).

206. The results of the materiality survey are virtually identical for
respondents with children and respondents without children (RX 82Z-
130 through Z-131). [48]

207. There are significant faults in Dr. Jacoby's materiality survey.
First, the challenged ads promised (to consumers who saw the milk
equivalency claim) that Kraft Singles contained 100% of the calcium
of whole milk, but Dr. Jacoby’s test does not mention that the ads
made that claim, and therefore it did not provide a basis for a
conclusion as to the impact of the claim on consumer behavior (Tr.
3896, 3907-08).

208. The second problem with the test is that question 5a did not
provide respondents with all possible and reasonable response
categories—for example, that they would buy less Kraft Singles (Tr.
1175-76, 8911). Those who might have responded in this way were
not given that choice, and consequently might choose the alternative
response ‘‘continue to buy” which would not reflect their actual
response (Tr. 1176, 3911-12).

209. Furthermore, question 5a did not account for all of the ways in
which the milk equivalency claim could have been material. Consum-
ers might have chosen to eat the same amount of Kraft Singles but
drink more milk, or to substitute, but not completely, competing slices
that are less expensive or contain more calcium than Kraft Singles.

210. Dr. Jacoby testified that any alterations of consumer behavior
caused by the challenged claims other than the decision to stop
purchasing Kraft Singles, 1.e., the decision to reduce purchases, would
be captured in the verbatims or the responses to questions 5b and 5¢
(Tr. 3483-84, 3709-10), but this is only a hypothesis. Since question
5a of Dr. Jacoby’s materiality survey does not measure all possible
consumer responses, this question does not accurately reflect the
materiality of the milk equivalency claim to consumers. I find,
therefore, that the milk equivalency and caleium superiority claims
were material to consumers.
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J. The Truth Or Fualsity Of The Claims
1. The Milk Equivalency Claim

211. Kraft sells its Singles in slices of two sizes: 3/4 ounce (55-60%
of sales) and 2/3 ounce (40-45% of sales). Kraft has admitted that a
3/4 ounce slice of Kraft Singles has approximately 70% (68.2%) of the
calcium of five ounces of whole milk (Ans. 9 7; CX 100). Since the
caleium content of low-fat and skim milk is greater than that of whole
milk, a 3/4 ounce slice of Kraft Singles has less than 68.2% of the
calcium of five ounces of low-fat or skim milk (CX 327, pp. 156-57).
[49]

212. Because it is smaller, the 2/3 ounce slice contains less calcium
than the 3/4 ounce slice and 60% of the calcium of five ounces of
whole milk and less than 60% of the calcium of low-fat or skim milk.

2138. Thus, the claim that a slice of Kraft Singles contains the same
amount of calcium as five ounces of milk is false. This claim is an
objective product claim and carries with it a representation that Kraft
possessed and relied upon a reasonable basis for that claim (Conclu-
sion of Law, infra). Kraft knew when it disseminated the challenged
ads that its Kraft Singles slices do not contain as much calcium as five
ounces of milk (CX 100), and it introduced no substantiation to
support the milk equivalency claim. In fact, the head of Kraft’s
research department admitted that the claim, if made in the
advertising, is unsubstantiated (CX 327, pp. 92-93).

2. The Imitation Superiority Claim
(a) The Meaning Of “Imitation” Slices

214. The challenged ads compare Kraft Singles to “imitation slices”
and paragraph 8 of the complaint states that Kraft has represented in
those ads that “Kraft Singles contain more calcium than do most
imitation cheese slices.”

215. Under FDA regulations, imitation slices are distinguished from
substitutes. For example, imitation slices are “nutritionally inferior”
to the products for which they substitute, while ‘“‘substitute’ slices are
not. Imitation slices must be labeled “imitation,” while substitutes are
not required to be labeled “imitation” or “substitute” (Tr. 2251-53;
RX 13; 21 CFR 101.3(c)(1), (4); RX 125).

216. FDA regulations do not define “imitation slices,” but contain a
rather complicated definition of foods that must be labeled as
imitation: a food which resembles a natural counterpart but has less of
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at least one of several essential nutrients specified in the regulations
(21 CFR 101.3(e); Tr. 608); however while FDA regulations define
imitations as nutritionally inferior, since they can contain more of
other essential nutrients than their natural counterparts, they are not
necessarily less nutritious or healthful than a natural foog (Tr. 2269-
70). '

217. The term ‘“substitute food” is not defined in the FDA
regulations. However, in effect, a substitute food is one that imitates
its natural counterpart but need not be labeled an [50] imitation
because it does not have less of any of the specified essential nutrients
than its natural counterpart (21 CFR 101.3(e)(2); Tr. 608-09). A
substitute food is nutritionally equal to its natural counterpart.

218. A food may be labeled as imitation even if it is not nutritionally
inferior to its natural counterpart (Tr. 2275), so a slice that is labeled
as imitation may actually satisfy the definition of a substitute slice.
The deposition testimony of witnesses employed by other cheese
manufacturers established that several slices that are labeled as
imitation are, in fact, nutritionally equal to their natural counterparts
and could have been labeled as substitutes (CX 311, pp. 50, 53; CX
312, pp. 121, 122).

219. Although the complaint refers only to “imitation slices,” and
despite the FDA’s distinction between imitation and substitute, this
phrase should be interpreted as referring to all non-dairy slices, for
Kraft intended that its ads compare Kraft Singles to all non-dairy
slices.

220. For example, a letter from Kraft to the FTC prior to the
issuance of the complaint explaining that the Skimp ad campaign was
developed in response to competition from non-dairy slices referred to
these non-dairy slices as “sandwich slices,” “imitation pasteurized
process cheese food,” and “pasteurized cheese food substitutes” (CX
166).

221. Furthermore, Kraft claimed in the letter that consumers group
all slices into one category, and that the Skimp ads were intended to
compare Kraft Singles to the entire category of non-dairy slices:

The development of the “five ounce” Singles commercials must be reviewed in light
of a competitive product category consisting of standardized process cheese products
which have been marketed for approximately forty years and the relatively new, far
less expensive cheese substitute products . . .

Kraft marketing determined it was necessary to educate the consumer as to the
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basic difference between Singles and substitutes, that difference being that Singles is
a dairy product while substitutes are not . . . .

The five ounce campaign represents the second attempt to convey the dairy
message (CX 166D-E). [51]

222. The confusion which exists as to the difference between
imitation and substitute is evident, for Kraft, responding to a request
from complaint counsel for an estimate of the market share of
imitation slices, listed Borden’s Cheez-Twin and Fisher’s Sandwich
Mate, which under FDA regulations are substitutes rather than
imitations (CX 160A). In correspondence providing substantiation
data to television networks, Kraft and JWT often referred to these
substitute slices as imitation slices (e.g., CX 17B; CX 22A-C; CX 89B;
CX 121B, D). It is not surprising, then, that consumers are not aware
of the difference between the two kinds of non-dairy slices and that
“imitation slice” is interpreted by them as referring to all non-dairy
slices (see CX 324, p. 100; CX 79; CX 89A, CX 166G; Tr. 2812-23,
1502-08, 1796).

223. In conclusion, I find that Kraft did not intend its reference to
“imitation slices” in the challenged ads to be limited only to those
slices that are true imitations under FDA regulations, but to include
all non-dairy slices, both imitation and substitute.

(b) The Calcium Content of Kraft Singles v.
Most Imitation Slices

224. According to the package label, Kraft Singles contain 15% of
the United States RDA (Recommended Daily Allowance) of caleium
per ounce (CX 95). This 156% figure is confirmed by other Kraft
documents (see, e.g., CX 96D-E). The United States RDA of calcium is
1000 mg.; therefore, Kraft Singles contain approximately 150 mg. of
caleium per ounce. (21 CFR 101.9(c)(7)(iv); Tr. 598).

225. Tests of some Kraft Singles showed that they contained an
average of 165 mg. calcium per ounce, or 16.5% U.S. RDA (CX 97A-
H). However, since the calcium content of products such as Kraft
Singles is variable (CX 327, pp. 26-27; Tr. 7389-40, 2268-69), Dr.
Bursey, the head of Kraft's research department, testified that there
is no difference in calcium content even though test results might
show that one cheese slice has 165 mg. of calcium whereas another
has 140 mg.:

Q: 1 take it, though, that vou are not disturbed by the FDA regulations that . . . would
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indicate that both those amounts . . . could be rounded to 15% U.S. RDA or 150
milligrams per ounce? [52]

A: I'm not disturbed—no, I'm not disturbed by it. I mean methodology—I mean there
are a lot of variables built into those numbers, the absolute numbers, a lot of
variables; so no, I'm not disturbed by it (CX 327, p. 51).

226. Thus, even if all Kraft Singles contained 16.5% U.S. RDA of
calcium—as in the test referred to above—the variability of calcium in
cheese slices would not allow a conclusion that the difference between
that figure and the U.S. RDA of calcium in imitation slices is
significant.

227. Gary Willett, director of marketing for Borden, Inc., estimated
the market shares of the three largest manufacturers of imitation
slices. He testified that in 1985 Fisher had about 50-55% of this
market, Borden had 20% and Schreiber had 10%. In 1986, Fisher
again dominated with 55-60% of the market, while Borden accounted
for 20%, and Schreiber nearly 10%. Fisher was acquired by Borden in
late 1986. In 1987, Borden, including Fisher, had about 70% of this
market, and Schreiber had 7-10% (CX 311, pp. 43-49). Thus, for the
years relevant to this litigation, Fisher, Borden, and Schreiber
together sold a large majority—80 to 90%—of the imitation or non-
dairy slices.

228. During each of the relevant years 1985-1987, all of the non-
dairy slices sold by these companies contained at least 15% U.S. RDA
of calcium, the amount contained in Kraft Singles (CX 312, pp. 1-2;
CX 310, pp. 1-2).

229. From January 1, 1985, until the end of 1986, all imitation
slices sold by Fisher contained approximately either 20% or 256% of the
U.S. RDA of calcium per ounce. From the beginning of 1987 to date,
after Fisher was acquired by Borden, all imitation slices sold by Fisher
have contained 15% of the U.S. RDA of calcium (CX 310, pp. 1-2).

230. From January 1, 1985, to date, all Borden non-dairy slices
have contained 15% of the U.S. RDA of calcium per ounce (CX 310, p.
2). All of the 21 non-dairy slice labels Borden produced under
subpoena in this proceeding indicated a 15% or greater calcium
content (CX 171Z-84 through Z-109).

231. From January 1, 1985, to date, all of Schreiber Food’s non-
dairy slices have contained 22.5% of the U.S. RDA of calcium per
ounce (CX 312, pp. 1-2). Every one of the over 80 non-dairy labels
submitted by Schreiber under subpoena (including those from other
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companies) indicated a calcium content of 15% of the U.S. RDA or
more (CX 173M-Z-75). [53] ‘

232. The Kroger Company also manufactures non-dairy slices, all of
which contain at least 15% of the U.S. RDA of calcium per ounce (CX
313A-B). All of the non-dairy slice labels provided by Kroger pursuant
to subpoena indicated a calcium content of at least 15% of the U.S.
RDA per ounce (CX 169F-Z-6).

233. Kraft also manufactures non-dairy slices, all of which contain
at least 15% United States RDA of calcium per ounce. According to
their labels, all slices Kraft refers to as “‘imitation’” contain 20% of the
United States RDA of calcium per ounce. (Kraft asserts their calcium
content is 18.8% of the United States RDA per ounce, which Kraft
rounds upward to 20%) (CX 802-3). According to their labels, all slices
Kraft refers to as “‘substitute” contain 15% of the United States RDA
of caleium per ounce. (Kraft asserts that their actual caleium content
is 18.6% of the United States RDA per ounce) (CX 80Z-10).

234. Labels of non-dairy slices which Kraft supplied for the record
support the conclusion that most non-dairy slices contain 15% or more
of the U.S. RDA of calcium (CX 166B, D-F, L-Z-6). Of the 20 labels
that do not appear to be duplicates in this exhibit, only one lists a
calcium content less than 15% of the U.S. RDA per ounce, while seven
contain more than 15% (CX 166T). CX 80 includes 20 non-duplicate
legible labels. Of these, only six labels, CX 80T, U, V, W, Z, and Z-2,
show a calcium content less than 15% of the U.S. RDA per ounce. CX
81 includes over 50 non-duplicate labels. Of these, only one, CX 81Z-
27, indicates a calcium content less than 15% of the U.S. RDA per
ounce. RX 125 is a group of 14 labels for imitation slices, none of
which shows a calcium content less than 15% of the U.S. RDA per
ounce, while five show a greater calcium content (RX 125; Tr. 2280).

235. In conclusion, the companies that manufacture the vast
majority of the imitation slices sold in this country do not sell slices
that contain less than 15% of the United States RDA of calcium per
ounce and some contain more than this amount. Thus, the claim that
Kraft Singles contain more calcium than most imitation slices is false.

236. As with the milk equivalency claim, the challenged ads
represent that Kraft had a reasonable basis for its imitation
superiority claim. This representation is false. Kraft possessed no
substantiation for the imitation superiority claim at the time the ads
were first disseminated (CX 283) and offered none at trial. [54]
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K. The Bioavailability Of Calcium
1. Introduction

237. Although Kraft has not substantiated the claim that Kraft
Singles contain more calcium than most imitations, it presented
evidence which, it says, establishes that the dairy calcium in Kraft
Singles is more beneficial to the body because it is more bioavailable
than the non-dairy calcium in imitation slices.

238. Witnesses testifying on this issue were, for complaint counsel,
Dr. Robert Recker, professor of medicine at Creighton University,
who has been involved for the past 20 years in research into calcium
metabolism, calcium nutrition, bone disease, and bone physiology (Tr.
581-82, 3731; CX 162A). Dr. Recker, who is chief of the clinical
section of endocrinology, director of the metabolic research unit, and
head of the center for hard tissue research at Creighton, has
conducted extensive research on calcium bioavailability, and has been
involved in more than one thousand measurements in humans of the
bioavailability of calcium from various sources (Tr. 582-83, 3732; CX
162A).

239. Testifying for Kraft were:

a. Dr. Robert G. Bursey, a Ph.D. in human nutrition (Tr. 2286-87),
and the associate director of Kraft’s nutrition, and toxicology and
health laboratory (Tr. 2290-91). Research efforts of the laboratory
include inquiry into the metabolism of calcium (Tr. 2301).

b. Dr. George Briggs, a Ph.D., professor of nutrition, emeritus,
University of California (Tr. 2707), co-author of the most widely-used
textbook on nutrition in the country (Tr. 2708). Dr. Briggs has done
extensive research on calcium and dairy products (Tr. 2711).

c. Dr. David McCarron, head of the division of nephrology and
hypertension, Oregon Health Sciences University, Portland, Oregon
(Tr. 2839), a subdivision of which is the National Dairy Board
Institute for Nutrition and Cardiovascular Research (“Institute’).
This institute investigates the relationship between dietary factors
and the control of blood pressure, and is particularly interested in
studying the protective action of dietary calcium against heart disease
and blood pressure (Tr. 2843). [55]

2. Absorption v. Utilization

240. While Dr. Recker defined bioavailability as the amount of
calecium that is absorbed from the gastrointestinal tract into the
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bloodstream (Tr. 611-12), Kraft’s witnesses testified that absorption
of a nutrient into the gastrointestinal tract is the first step in a
complex process which leads ultimately to the utilization of the
nutrient to the body (Tr. 2854, 2302; CX 327, p. 116), and Dr. Robert
Heary, Dr. Recker’s colleague at Creighton University has concluded
that caleium bioavailability “‘involves more than just absorbability, and
assessment of only absorbability can be misleading” (RX 15B). Since
there is no evidence that calcium, once it is absorbed into the
bloodstream, is used any differently by the body depending upon its
source, there is no practical difference between these views on
bioavailability (Tr. 619).

3. The Expert Testimony

241. Two of Kraft's experts conceded that there are no studies
testing the relative bioavailability of the calcium in Kraft Singles and
imitation slices (Tr. 2772-73, 2940), but they argued that no single
test could ever establish that Kraft Singles are a better source of
calcium than imitation or substitute slices, and suggested, instead,
that the results of epidemiological studies and animal and human
tests, together with the use of deductive reasoning, establish that such
is the case (Tr. 2330, 2336-37, 2378-79, 2397-98, 2729, 2753, 2857-
58, 2940-41, 2944-45).

242. The application of deductive reasoning (the process of
deducing from something known or assumed; inference by reasoning
from generals to particulars) to existing scientific data in order to
reach conclusions concerning complex associations and relationships
on which specific data are not available is well accepted. The Surgeon
General’s recent report on nutrition and health states that “research
on the relationship of dietary excesses and imbalances to chronic
disease yields results that rarely provide . . . direct proof of causality,”
so that “[s]cientists must often draw inferences about the relation-
ships between dietary factors and disease from laboratory animal
studies or human metabolic and population studies that approach the
issues indirectly.” The Surgeon General’s Report on Nutrition and
Health, Suwmmary and Recommendations (1988) at 6-7. 1 agree,
however, with Dr. Recker that such inferences are unnecessary and
undesirable when it is possible, as it is here, to conduct a direct test of
the proposition at issue (Tr. 3798-3801, 624-25). [56]

243. Kraft’s nutrition experts testified that existing data provide
evidence that Kraft Singles are a better source of calcium than
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imitation slices. This data includes epidemiological studies, animal
studies, molecular studies, and human intervention studies conducted
by Dr. McCarron and his colleagues at the Institute (Tr. 2913-14,
2915, 2928, 3142, 2315, 2396-97; RX 145; CX 328, pp. 258-62, 275-
76).

244. Dr. Bursey’s conclusion that the dairy calcium in Kraft Singles
is better for the body than the calcium in imitations is based on his
study and research in the field of nutrition, and the research of others
that he is aware of through his familiarity with nutrition literature,
particularly the research and the data generated by Dr. McCarron and
his colleagues at the Institute showing the superiority of dairy calcium
over non-dairy calcium in its effects on blood pressure (Tr. 2328-29,
2930-31).

245. Dr. George Briggs, one of the nation’s pre-eminent nutrition-
ists, testified that on the basis of his decades of study in the field of
nutrition, his own research in that field, and the research of others, he
believes that a real dairy product is superior to an imitation product as
a source of calcium (Tr. 2723-24, 2729, 2737, 2772, 2830-32).

246. Dr. McCarron coneluded, based on the data available in 1984-
1985, that dairy calcium was superior to non-dairy calcium in its
effects on blood pressure, and more recent data developed by him and
his colleagues in studies by the Institute convinces him that his
conclusion is correct (Tr. 2860-71). These studies include:

247. RX 27, “The Calcium Deficiency Hypothesis of Hypertension,”
in which Dr. McCarron and his colleagues at the Institute examined
epidemiologic data, as well as findings from clinical studies, controlled
interventions and laboratory investigations, and verified that a dietary
deficiency of calcium exposed humans to increased risks of hyperten-
sion (Tr. 2885-86).

248. RX 25, “Dietary Calcium in Human Hypertension,” an
epidemiological study of normotensives (people with normal blood
pressure) and hypertensives in which both groups consumed approxi-
mately equal amounts of calcium from milk and from non-dairy
sources, but the hypertensives reported much lower consumption of
cheese, yogurt and ice cream (Tr. 2862-65; RX 25C).

249. RX 24, “Blood Pressure and Nutrient Intake in the United
States,” a study by the Institute which showed an inverse relationship
between dietary calcium intake and blood pressure (Tr. 2859-62). This
study used data compiled by the United [57] States government in the
early 1970’s (“HANES” data) and is considered by Dr. McCarron as
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reliable, not for one person, but for the large sample size actually used
in that survey (RX 24D; Tr. 2985-86).

250. Dr. McCarron also bases his conclusion on the results of the
following studies by other investigators (Tr. 2866, 2871):

251. Six out of seven studies of the HANES data which observed
the same inverse relationship between calcium and blood pressure (Tr.
2966-67, 2973-74, 2981; RX 27A; RX 153A-B). Other sources of
calcium have been examined in epidemiological studies but have not
demonstrated a correlation with blood pressure comparable to that
shown for dairy calecium (Tr. 3070-71).

252. RX 122, an epidemiological study by Dr. Dwayne Reed and his
colleagues in 1984 (“Diet, Blood Pressure and Multicollinearity’)
using data concerning 6,496 Hawaiian men compiled by the National
Institutes of Health which showed dairy calecium consumption inverse-
ly associated with blood pressure. Non-dairy calcium did not show this
correlation (Rx 122B, E; Tr. 2867, 3012).

253. RX 121 “Dietary Calcium and Magnesium and Hypertension: a
Prospective Study” an epidemiological survey of nearly 60,000 nurses
which identified calcium (which Dr. McCarron believes must be dairy
caleium) and magnesium intake as the nutritional factors that most
accurately predicted future development of hypertension over a four
year period (RX 121; Tr. 2872-74, 3017).

254. Epidemiological data showing the relationship between dietary
caleium and blood pressure, which is described by Dr. Harlan of the
NIH as the most consistent relationship ever identified between diet
and some form of heart disease (Tr. 3017-18).

255. Animal studies, which provide information that would not be
obtained from human clinical studies also suggest, according to
Kraft’s experts, the superiority of dairy over non-dairy calcium (Tr.
2338, 2727, 2881-82). These studies include:

256. RX 26 “Blood Pressure Development of the Spontaneously
Hypertensive Rat,” an Institute study showing calcium’s protective
effect on blood pressure to be dependent on at least one nutrient—
sodium—that naturally tracks with it in the human diet (RX 145, pp.
43-44; see also RX 23D).

257. Animal studies which indicate that in addition to their effect on
blood pressure, dietary calcium and sodium also interact to affect
other biological endpoints that track with [58] hypertension, and
support the inverse relationship observed in the HANES data between
dietary calcium intake and body weight (Tr. 2889-91; RX 24C, RX
30B-C; RX 31C).
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258. Data from subcellular research and animal studies of dietary
fat (Tr. 2319-20, 2321, 2394, 2731-32, 2856-57, 2919-22, 2946,
3037, 3104; RX 29).

259. RX 38 “Comparison of Dietary Fats and Calcium Levels on
Blood Pressure in the SHR,” in which spontaneously hypertensive rats
were fed fish oil, butter fat or corn oil and two different amounts of
calcium. Blood pressure levels were lowest with fish oil and highest
with corn oil for both levels of calcium consumption. Blood pressure
levels for the rats given butter fat were lower for those given corn oil
with comparable amounts of calcium (Tr. 3039-40, 3108, 3112).

260. Dr. McCarron also relies on clinical data developed by him and
his colleagues in human intervention studies at the Institute (RX 37)
which he believes shows that dairy caleium is better than non-dairy
sources of caleium for lowering blood pressure or preventing the
development of hypertension because it is effective for both men and
women, and does not cause adverse hormonal effects in either sex (Tr.
2911-12, 2942). This study has, however, not been peer reviewed (Tr.
2912-13, 3071).

261. Dr. McCarron testified that the conclusion reached by Drs.
Recker and Heaney in their 1985 calcium-bone remodeling study (RX
21, “The Effect of Milk Supplements on Calcium Metabolism, Bone
Metabolism and Caleium Balance”) is consistent with the data
reported in RX 37 (Tr. 2906-08, 3143-44).

262. According to Dr. Bursey, a calcium balance study conducted by
Dr. Herta Spencer and her colleagues (RX 123, “Calcium Bioavailabil-
ity Studies in Man”) using both dairy and non-dairy sources of
calcium also showed the superiority of the dairy sources; subjects
showed positive caleium balances for whole and skim milk but a
negative balance for calcium gluconate, even though a greater amount
of that non-dairy source of calecium had been consumed (RX 123; Tr.
2408). Dr. Bursey also testified that research conducted at the
University of Iowa Dental School suggests that the consumption of
Kraft Singles, as compared to consumption of imitations, reduces the
amount of caleium lost from tooth enamel after consumption of sugar,
and also allows more calcium to be deposited back into the enamel
during remineralization (Tr. 2324-26).

263. Kraft’s experts also rely on the fact that dairy products have a
unique nutrient mix for their conclusion that dairy caleium is superior
to non-dairy calcium. Drs. McCarron and Briggs testified that
fabricated foods do not replicate real [59] foods and do not contain the
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complex mix of nutrients which dairy products contain and which
contribute to calcium utilization (RX 19B; Tr. 2721-23, 3082).

264. Dr. Recker did not agree with the conclusion of Kraft’s experts
and testified that at a recent workshop involving 15 or 16 investiga-
tors who discussed bioavailability issues, the consensus was that the
data is not present which would show that dairy products were more
available than any other food source (Tr. 3735-36). This consensus is
reflected in the regulatory policy of the FDA. Under FDA regulations,
the 150 mg. of calcium in Kraft Singles is considered the same as 150
mg. of caleium in imitation slices (Tr. 2267). This is because the
nutritional experts responsible for these regulations consider the data
too incomplete and unspecific to make conclusions regarding any
potential differences in the bioavailability of nutrients, including
calcium, from different foods (Tr. 2267).

265. According to Dr. Recker, the deductions of Kraft’s experts of
superior bioavailability is based upon a small number of studies
published in peer-reviewed journals, an assortment of abstracts,
drafts of studies, and lay and semi-scientific studies none of which
demonstrate or even test that claim (Tr. 3937-40); his studies, which
are the only ones in evidence testing the bioavailability of calcium in
any specific foods, show that the bioavailability of calcium in most
foods tested is approximately the same (Tr. 612-14, 3742-43). RX 16,
a study of his which tested the bioavailability of calcium in various
foods, including dairy products, found no statistically significant
difference (Tr. 628-30, 3773).

266. To Dr. Recker, the relevance of the epidemiological studies to
the relative bioavailability of the calcium in Kraft Singles and in
imitation cheese slices is not readily apparent. These studies do not
address the issue of calcium bioavailability, much less the relative
bioavailability of calcium from Kraft Singles and from imitation
cheese slices (Tr. 670-71). Rather, they relate only to associations
between calcium and other nutrients and blood pressure. Blood
pressure is not an appropriate measure of bioavailability (Tr. 3755-
56).

267. Furthermore, the specific studies introduced by Kraft are
flawed. RX 24 is unreliable because the authors’ analysis of the data
and their conclusions regarding both calcium and sodium are
extremely controversial (see Tr. 2993), and have been criticized by
numerous members of the scientific community (Tr. 2967-68, 2970-
71, 2975-76, 2978-79, 2984; CX 342L; CX 343A-B; CX 345A-B, G;
CX 344D, G). [60]
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268. As to the rat studies, Dr. Recker believes that they do not serve
as a good model to test calcium bioavailability in humans (Tr. 643-44).
Furthermore, none of these studies compare the products at issue in
this case, or test the calcium from either Kraft Singles or imitation
cheese slices. With the exception of RX 28 and RX 33, none of these
studies compared different sources of calcium at all, and those that
involved feeding the animals calcium used only calcium carbonate (Tr.
3032, 3033-34, 3035, 3038, 3110).

269. RX 28 compared dairy sources with calcium carbonate, but
there is no evidence that Kraft Singles or imitation cheese slices derive
their caleium from caleium carbonate. In addition, Dr. Recker found
that the observed differences in bone weight in RX 28 were not
statistically significant (Tr. 675), and he concluded that RX 33 does
not support Kraft’s defense because it is a study of nutritional
equivalency, not bioavailability (Tr. 643).

270. Dr. Recker’s criticism of the other tests are well-founded: RX
29 and RX 38 are abstracts, not completed and published study
reports, and therefore do not constitute adequate or reliable scientific
evidence (Tr. 592, 632-33, 753-54, 3757-58). Blood pressure is not an
appropriate measure of calcium bioavailability because the relation-
ship between blood pressure and calcium intake is an unproven and
controversial hypothesis (Tr. 3755-56). Thus, RX 23 and RX 26 do not
prove anything about calcium bioavailability. As to RX 38, no evidence
was introduced to show that imitation cheese slices contain corn oil.
To the contrary, labels for imitation slices show that the products’ fat
source is soybean or cottonseed oil (RX 125; CX 166L-Z-6; CX 80; CX
81; CX 169, CX 171; CX 178). Dr. McCarron testified that all
vegetable oils are not the same, and that tests of specific vegetable
oils would be necessary to determine their blood pressure effects (Tr.
3113-14).

271. The human intervention studies offered by Kraft were
criticized by Dr. Recker because they did not address the relative
bioavailability of calcium in the products at issue in this case.

272. RX 123, an abstract “Calcium Bioavailability in Man,” tested
the calcium and phosphorous balance of subjects fed various dairy and
non-dairy natural foods containing caleium and two caleium salts:
calcium carbonate and calcium gluconate. Since no significant
differences in calcium balance during the subjects’ intake of the
various calcium sources were found, this study does not support
Kraft’s hypothesis (Tr. 629).
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273. RX 387 and CX 314 present data from Dr. McCarron’s
incomplete human intervention study which are irrelevant because
they do not test the products at issue in this case, and because [61]
blood pressure is not an appropriate measure of calcium bioavailability
(Tr. 83755-56). Finally, the study is an unfinished, ongoing project, is
not peer reviewed, and presents only interim results which may
change (Tr. 2912, 3040-42, 3071, 3055-56, 3753-54).

274. Kraft also introduced three human studies by Dr. Recker, but
he testified that they do not support Kraft's bioavailability defense:

275. RX 16, entitled “Calcium Absorbability From Milk Produets,
an Imitation Milk, and Calcium Carbonate,” compared the bioavail-
ability of the calcium in several different products, including a cheese,
milk, imitation milk, and calcium carbonate. Although it did not test
either Kraft Singles or imitation cheese slices, it is the only study
introduced by either party comparing the bioavailability of caleium
from dairy products and an imitation dairy product, and is therefore
the most relevant to the bioavailability issue in this case (Tr. 3773).
Dr. Recker found no significant difference in the bioavailability of the
calcium in the tested products (Tr. 629-31, 3771-72). Most important-
ly, the calcium in the dairy products was not more bioavailable than
the calecium in the imitation dairy product (Tr. 3772), and Dr. Recker
believes it provides an affirmative indication that there is no
difference in the bioavailability of the caleium from Kraft Singles and
imitation slices (Tr. 660-61, 3771-72).

276.In RX 11, Dr. Recker compared the bioavailability of calcium in
two natural foods—milk and spinach—and found the calcium in
spinach to be much less bioavailable than that in milk, but since RX 11
did not test Kraft Singles or imitation cheese slices, it provides no
information regarding the relative bioavailability of the calcium from
those foods (Tr. 657-58, 3743).

277. In RX 21, Dr. Recker and his colleague studied the improve-
ment in the calcium balance in a group of women when their calcium
intake was increased, primarily through milk consumption. Dr. Recker
concluded from this study, and from prior research, that calcium from
dairy products and from calcium supplements provides the same
advantages (Tr. 646-47).

278. Kraft also introduced several documents reviewing existing
data on nutrition and caleium but since they do not present data from
scientific studies, they do not constitute reliable scientific evidence of
Kraft’s claim (see Tr. 3027, 674, 661, 653, 644-45, 639-41, 659). [62]
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4. Conclusion

279. After analyzing all of the evidence offered by Kraft on the
issue of bioavailability, Dr. Recker concluded that none of the studies,
abstracts or articles support the claim that the calcium in Kraft
Singles is more bioavailable than the calcium in imitation cheeses (Tr.
693-94) and, after reviewing his analysis of those documents, I
conclude that he is correct: none of the documents relied on by Kraft
provide convineing evidence in support of its bioavailability defense.®
Furthermore, none of the documents submitted by Kraft as substanti-
ation prior to issuance of the complaint provide substantiation for the
superiority claim (Tr. 638-40, 653-54).

280. In any event, since Kraft's ads claimed that its Singles
contained more calcium than most imitation slices, and not that the
caleium in Singles was more bioavailable than the calcium in
imitations, the evidence which Kraft offered on this issue is not
relevant to the imitation superiority claim.

1II. CONCLUSIONS OF LAW

A. Kraft Disseminated The Challenged Advertisements
And The Advertisements Made False Claims

1. Introduction

Under Section 5 of the FTC Act, an advertisement is deceptive if it
contains a material representation or omission of fact that is likely to
mislead consumers acting reasonably under the circumstances.
Cliffdale Associates, Inc., 103 FTC 110, 164-65 (1984), appeal
dismissed sub nom., Koven v. FTC, No. 84-5337 (11th Cir. Oct. 10,
1984).

The advertisements challenged in this proceeding, which were
disseminated in and affected commerce (F. 4), were developed by
Kraft in response to the success of non-dairy imitation and substitute
cheese slices, and were not intended to convey express deceptive
claims about Kraft Singles to consumers [63] (F. 18); thus the issue
here is whether, despite Kraft’s intent, see Chrysler Corp. v. FTC,
561 F.2d 357, 363 n. 5 (D.C. Cir. 1977), the advertisements conveyed
to consumers, by implication, the representations alleged in the

> RX 27, a 1987 summary of available data conceded the tentative and unproven nature of Dr. McCarron's
blood pressure/calcium hypothesis when it stated that “[t]he consistency of these data must be considered in
deciding if the relationship between dietary calcium intake and blood pressuve is worth pursuing” (RX 274; see
also RX 24F).
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complaint. Thompson Medical Co., 104 FTC 648, 788 (1984), aff’d,
791 F.2d 189 (D.C. Cir. 1986), cert. denied, 107 S. Ct. 1289 (1987).

Whether implied claims—‘any claims that are not express,”
Thompson Medical, 104 FTC at 788—are deceptive may be deter-
mined by the Commission relying on its own expertise. Carter
Products, Inc. v. FTC, 823 F.2d 523, 528 (5th Cir. 1963); Thompson
Medical, 104 FTC at 789; Kroger Co., 98 FTC 639, 728 (1981);
Litton Industries, Inc., 97 FTC 1, 15-20 (1981), aff°d as modified,
676 F.2d 364 (9th Cir. 1982); Sears, Roebuck & Co., 95 FTC 406, 510
(1980); Ford Motor Co., 87 FTC 756, 794-95 (1976); Removatron,
FTC Docket No. 9200 (Slip. op., pp. 5-8).

Because the Commission wants to ensure that advertisers will not
be deterred from conveying useful, accurate information to consum-
ers, it will only “deem an advertisement to convey a claim if
consumers acting reasonably under the circumstances would interpret
the advertisement to contain that message.” Thompson Medical, 104
FTC at 788.

If the Commission is confident that the language of an ad contains
an implied claim, it will rely upon its own interpretation, and it has
often done so; otherwise, it looks to extrinsic evidence to confirm that
its reading of the ad is reasonable, and it prefers to use, and it gives
great weight to, methodologically sound survey evidence which
reveals what consumers actually thought upon reading or viewing the
ad in question; alternative or confirming extrinsic evidence which
“supplements rather than supplants the Commission’s expertise,”
Crown Central Petroleum Corp., 84 FTC 1493, 1540 (1974), aff’d
mem., 530 F.2d 1093 (D.C. Cir. 1976), includes adequately supported
conclusions as to consumer responses to advertising by marketing
experts. Thompson Medical, 104 FTC at 789-90, 794.

2. Analysis Of The Challenged Advertisements’ Language

The challenged ads state that Kraft Singles “have” or are ‘“made
from” five ounces of milk, followed by: “So her little bones get
calcium they need to grow” (F. 44, 57), and it is a justifiable inference
that reasonable consumers would take away the net impression of
milk equivalency from language which states, not just that Kraft
Singles are made from milk, but from a precise amount of milk, and
which relates calcium to the milk content of Kraft Singles. [64]

Most of the ads did not try to dispel the impression of milk
equivalency, and the few that attempted to could not have because of
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the confusing and inconspicuous nature of the disclaimer: “Milk
amounts based on cheese content. One ¥, ounce slice has 70% of the
caleium of five ounces of milk” (F. 58). See Giant Food, 61 FTC 326,
348 (1962); Policy Statement on Deceptive Acts and Practices
(“Deception Statement”), 103 FTC 180 (1984).

The language: “Imitation slices use hardly any milk. But Kraft has
five ounces per slice. Five ounces. So her little bones get calcium they
need to grow” (F. 44) together with the visual which shows a nearly
empty glass of milk on the sereen when imitation slices are discussed,
and which is then filled to the five ounce mark when Kraft Singles and
their calcium content are discussed, suggests that reasonable consum-
ers would take away the impression that Kraft Singles are superior to
imitation slices because they have five ounces of milk and the
equivalent amount of calcium whereas imitation slices, which use
hardly any milk, have less calcium, and I find that the interaction of
the various elements in the challenged ads just discussed, and ads
containing the same elements, are likely to give reasonable consumers
the net impression of milk equivalency and imitation superiority as
charged in the complaint. Thompson Medical, 104 FTC at 789, 793.

Dr. MacInnis’ linguistic analysis of the ads and Dr. Stewart’s expert
opinion support my conclusion that one reasonable interpretation of
the advertisements is that they convey the milk equivalency and
caleium superiority claims (F. 55-71), as does the testimony of Ms.
Feldmann with respect to both claims and Dr. Jacoby with respect to
the imitation superiority claim, both of whom agreed that these claims
were reasonable interpretations of the advertisement (F. 46-47).

I do not agree with complaint counsel that ABC’s problems with the
advertisements or the concerns of CSPI or the California Attorney
General’s office provide support for the argument that the challenged
claims were made. See Thompson Medical, 104 FTC at 797, n. 20
with respect to the adequacy of disclaimers:

The ALJ’s initial opinion also cites the views of CBS and the National Association of
Broadcasters (NAB) that the disclosures were inadequate as evidence that the
disclosures were so . . . . We agree with the ALJ's view at trial that this evidence
cannot be relied on to establish in the first instance whether or not the video supers
were adequate. As was argued by Thompson (Tr. 633-36), the [65] record does not
show the qualifications of the individuals at CBS and NAB who reached the
conelusion . . . the facts that were before these individuals, or the standards they
applied to the faets . . . .

Kraft argues that complaint counsel cannot rely on the advertising
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copy or expert analysis of it because any conclusion as to meaning is
speculative. It is true that Dr. Stewart characterized his opinion as to
the messages conveyed by the advertisements as “‘an educated guess”
and Dr. Maclnnis stated that testing was the only way one could find
out what an ad means (RPF 53), but Dr. MacInnis was much more
confident about her conclusion that Kraft claims (F. 54), and her
opinion and Dr. Stewart’s are, by virtue of their extensive experience
in consumer research, entitled to substantial respect.

Kraft also points out that the experts’ opinions are based upon the
assumption that consumers are not aware that the calcium in five
ounces of milk is reduced or lost during its processing and that they
are not aware that imitation cheese slices may be fortified with
calcium (F. 70).

Some knowledgeable consumers may be aware of these facts but
Commission deceptive advertising policy takes into account the range
of consumers who may be deceived by an ad,® and it is reasonable to
conclude that a significant number are not as knowledgeable as Kraft
assumes. Furthermore, Kraft’s assumption is not supported by any
convincing evidence.

In any event, other valid extrinsic evidence in addition to expert
analysis of the ads’ language establishes that the challenged mes-
sages which I and complaint counsel’s experts find in the challenged
ads were actually conveyed to consumers. [66]

3. The MOR Copy Test

Copy tests reveal which messages respondents saw in the advertise-
ments tested; however, the results can be relied upon only if they are
methodologically sound,” and it is not surprising that the parties
criticize their opponent’s tests and argue that, because of the way
they are structured, their results are invalid and unreliable.

All of the tests the parties rely upon were designed by persons who
have had extensive experience in the development and administration
of copy tests and who have definite opinions as to the proper way to
design them. My analysis of the record reveals, however, that the
differences of opinion, in most cases, are about matters which do not
significantly alter the results of the tests.

 Thompson Medical, 104 FTC at 789, n. T:

Advertisements do not necessarily convey one message to all persons. One subset of consumers reading an
ad may interpret it to contain a different message. Each interpretation is reasonable as long as the subset
making it is representative of the group of persons to whom the ad is addressed.
" That is, if they draw valid samples from the appropriate population, ask appropriate questions which
minimize bias, and their results are correctly analyzed. Thompson Medical, 104 FTC at 790.
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The significant issue which separates the parties is not the
methodological soundness of the tests, but the dispute as to whether
copy tests using open-ended questions and analyzing their verbatim
responses are better measures of what messages respondents took
from the challenged ads than are copy tests using closed-ended
questions. Kraft chooses the former; complaint counsel the latter.

While consumer-oriented businesses may rely on tests using open-
ended questions to determine what messages customers take away
from their ads (F. 166), the Commission has been skeptical about the
validity of such tests in litigation. ITT Continental Baking Co., 88
FTC 865, 977 (1973), modified, 532 F.2d 207 (2d Cir. 1976) (open-
ended questions such as: “What is the most important thing the

commercial told you about Wonder Bread?” . . . “were not designed
and would not be likely to elicit consumers’ perception of the latent or
implied messages contained in the advertising . . . .”)

Judge Hyun in Thompson Medical was even more critical of open-
ended questions:

[TThere is no way to test whether a consumer does or does not take a certain meaning
from an ad other than putting that direct question to the consumer and asking the
consumer to affirm or deny that the claim was made. 104 FTC at 697.

See also Sun Oil Co., 84 FTC 247, 259-60 (1974); Vidal Sassoon,
Inc. v. Bristol-Myers Co., 661 F.2d 272, 275-76 (2d Cir. 1961);
McNeilab, Inc. v. American Home Prods. Corp., 501 F. Supp. 517,
525-28 (S.D.N.Y. 1980); Tyco Indus. Inc. v. Lego Systems, Inc., 5
U.5.P.Q.2d 1023, 1028 (D.N.J. 1987), aff’d, 853 F.2d 921 (3d Cir.),
cert. dented, 109 S. Ct. 392 (1988).

The Commission’s endorsement of the results of closed-ended
questions® conforms with the practice in the field of marketing
research, where these questions are widely used to determine the
response to ads (F. 116). '

Closed-ended questions have one potential drawback: they may lead
a respondent to answer them on the basis of their language rather
than his perception of the tested ads. Kraft claims that this is the case
here, but while the questions in the MOR copy test might have been
worded differently and were suggestive in some cases, they were not

& Commission staff has relied on the results of open-ended questions in the past, see e.g.. California Milk
Producers Advisory Board. 94 FTC 429, 461 (1979), but recent cases such as Thompson Medical, where the
Commission rejected the results of such tests, reflects the relative utility of open-ended versus closed-ended
questions in the Commission's mind.
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leading because they did not force respondents to answer in a
particular way (F. 144).

The MOR closed-ended questions are similar to those in copy tests
relied on by the Commission in Thompson Medical, 104 FTC at 804:

Q2: Based on the commercial you just saw, does the product in the commerecial contain
aspirin?

Compare question 2 in Thompson Medical with MOR question 11:

Does this ad say or suggest anything about the amount of calcium in a slice of Kraft
Singles compared to the amount of calcium in five ounces of milk? (F. 104). [68]

Although this question and other questions in the MOR survey can
be answered yes or no, they do not suggest the answer which should
be given. See Thompson Medical, 104 FTC at 696 (I1.D.) and Sun O1l,
84 FTC at 260, in which consumers were asked if the challenged
advertisement made any of the following statements:

(6) When your gasoline is blended with the action of Sunoco 260 you will get all the
benefits of using the highest octane gasoline at any station anywhere.

{8) Gasolines blended with the action of Sunoco 260 are unusual because they
provide more power than you would get with other gasolines.

Kraft argues that MOR questions 11 and 12 which use the word
“compare” would lead respondents to agree that the advertisement
compared the amount of calcium in a slice of Kraft Singles to the
amount in five ounces of milk, or that they compared Kraft Singles to
imitation cheese slices, but similar questions were used and relied on
in McNeilab, 501 F. Supp. at 525:

From what you have seen or heard in the commercial, do you think that they were
attempting to compare Maximum Strength Anacin to the brand of pain reliever you,
yourself use most often?

The following question in McNeilab is comparable to question 14 of
the MOR copy test (F. 108):

Based only on what the commercial said, would Maximum Strength Anacin contain
more pain reliever, the same amount of pain reliever, or less pain reliever than the
brand you, yourself, currently use most often?

Considering the acceptance of closed-ended questions in Commis-
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sion and court cases and in market research, and comparing the
closed-ended questions used in the MOR test with those which [69]
were relied upon in other litigated matters, I reject Kraft’s argument
that the MOR results cannot be relied upon to determine the messages
which consumers took from the challenged advertisements.

Kraft also complains that the MOR test results are invalid because
the control advertisement used by Dr. Stewart did not account for and
eliminate external sources of bias, such as pre-existing beliefs about
Kraft Singles’ calcium content. Dr. Stewart testified that the control
ad which he chose was appropriate. I accept his opinion on this issue
and note that while it was not relied upon, ORC used the same
advertisement as a control in its copy test (F. 126). The Commission
recognizes that because of pre-existing bias, control advertisements
should be used in copy tests, but it has not required the use of non-
exposure control groups or purged test advertisements, as Kraft
urges. Thompson Medical, 104 FTC at 806 n. 31, 807-08, suggests
that a copy test may use various kinds of controls (“‘there are many
ways of reducing the yea-saying bias”). While Dr. Jacoby preferred a
different approach to the control of bias (F. 148), I find that Dr.
Stewart’s control was appropriate, and that the MOR test was
methodologically sound (F. 149-50).

After taking into account the responses of those who were exposed
to the control ad, the MOR closed-ended question reveals that the
challenged ads communicated deceptive claims to a significant
number of reasonable consumers (F. 127-31). Compare Thompson
Medical, 104 FTC at 805.

The ORC and ASI copy test results relied on by Kraft used open-
ended questions (F. 172, 178) and although the CWI test used some
closed-ended questions, Kraft relies only on the open-ended questions
in that test (F. 178). For the reasons discussed above, I find that none
of these tests provide a valid measure of the messages which
consumers took away from the challenged advertisements, and that
only the results of the MOR copy test are probative. See Thompson
Medical, 104 FTC at 805, where the Commission found that while the
answers to unaided recall questions supported respondent: “The
results from the aided recall questions . . . tell an entirely different
story.”

B. Kraft’s Claims Were False And Unsubstantiated

Kraft’s claims as to milk equivalency and calcium superiority were
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objective product claims and carried with them the representation that
it possessed and relied upon a reasonable basis for those claims.
Deception Statement, 103 FTC at 175, n. 5. (. . . most ads making
objective claims imply, and many expressly state, that an advertiser
has certain [70] specific grounds for the claim.””) The milk equivalency
and calcium superiority claims were false and Kraft offered no
convincing evidence supporting those claims (F. 211-13, 235-36).

C. Kraft’s False Claims Were Material To Consumers

A challenged representation must be material for deception to
occur. A material misrepresentation is one which is likely to affect a
consumer’s choice of or conduct regarding a product. Thompson
Medical, 104 FTC at 816; Deception Statement, 103 FTC at 182.

All express claims are presumptively material, and where there is
evidence that an advertiser intended to make an implied claim, the
Commission will infer materiality. Deception Statement, 103 FTC at
182. The challenged claims were not express, and Kraft did not intend
to convey the milk equivalency or imitation superiority claims, but
materiality may be presumed if the challenged ads made implied
claims concerning the “central characteristics of a product . . . such as
those relating to its purpose . . . [or] efficacy,” as well as those which
significantly involve health. Thompson Medical, 104 FTC at 816-17;
Deception Statement, 103 FTC at 182; Firestone Tire & Rubber Co.,
81 FTC 398, 456 (1972), aff’d, 481 F.2d 246 (6th Cir.), cert. denied,
414 U.S. 1112 (1978).

The implied claims in the challenged ads were created because
caleium was considered of importance to consumers and Kraft spent
about $15 million a year disseminating this message over a long
period of time (F. 23, 87, 90-91, 189).

Since the calcium claims in the challenged advertisements made
health claims of importance to consumers (F. 188), those claims were
material. The importance of these claims to consumers is further
reflected in the success of the advertising campaign, which contrib-
uted—even though to an unknown degree—to the increased sales of
Kraft Singles (F. 190). The conclusion that the ads successfully
convinced consumers of the importance of calcium is reasonable (F.
191). See Thompson Medical, 104 FTC at 816.

A claim is material if it was a factor in the decision to buy the
product or if it affected the consumers’ conduct regarding the product.
FTC v. Colgate-Palmolive Co., 380 U.S. 374, 386, 391-92 (1965);
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Deception Statement, 103 FTC at 182. Kraft’s materiality survey
limited respondents’ choices to “continue’” or “stop” buying and did
not test other ways in which consumer conduct might be affected by
the milk equivalency claim, that is, consumers might buy fewer Kraft
Singles, or they might [71] decrease their milk consumption in
reliance on the claim that Kraft Singles provide an equivalent amount
of calcium. See Leonard Porter, 88 FTC 546, 628 (1974), in which the
Commission criticized the ALJ’s assumption that ‘“the consumer has
only two behavioral options, to buy respondents’ products or to buy
the more expensive native products.”

In conclusion, I find that the challenged ads made material
representations to consumers, and I reject Kraft’s arguments that the
implied claims did not materially affect consumers’ behavior toward
Kraft Singles (F. 210).

D. The Proposed Order Is Too Broad

Complaint counsel argues that the deceptive claims in the chal-
lenged ads were serious violations of Section 5 of the FTC Act, and
were deliberate, justifying an order which requires Kraft to avoid
making false or unsubstantiated claims about the nutrient content of
any of its cheese and cheese-type products.

Kraft’s misrepresentations were not an isolated occurrence, Litton
Industries, Inc. v. FTC, 676 F.2d 364, 372 (9th Cir. 1982); Thompson
Medical, 104 FTC at 834, but, while they were material, Kraft did not
intend to make them; whether Kraft should have known that the milk
equivalency and imitation superiority claim could be inferred from the
language of the challenged ads is debatable, for while Kraft might
have suspected that the imitation superiority claim would be conveyed
to some subset of reasonable consumers (F. 96-97), the verbatim
results of Kraft’s copy tests—which the Commission itself has relied
on in the past, California Milk Producers, 94 FTC at 429 (1979)—
gave Kraft arguable support for its pre-complaint position that the ads
were not deceptive (F. 80, 175, 181). Even as coded by Dr. MacInnis,
the ORC copy test showed a borderline number of respondents taking
away the challenged claims from the ads (F. 184).

Absent the order sought by complaint counsel, Kraft could make
false and unsubstantiated nutrient content claims about its other
cheese products but the question is whether it will do so. I do not
believe it will, for the challenged claims were an unintentionally
deceptive response to significant competitive pressures and although
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they were ineffective, Kraft did respond to criticism of the ads by
adding a superscript to some of them (F. 28, 133). Furthermore, the
record does not reveal that Kraft has, in the past, been involved in the
deceptive advertising of its products. Removatron, Slip op. at 25.
Thus, I do not find here, as the Commission did in Thompson Medical,
[72] 104 FTC at 833, a persistent, long-term pattern of deceptive
advertising which evinces a ‘“massive, long-standing effort” to
persuade consumers.

Caution about the broad product order sought by complaint counsel
is also dictated by provisions in the proposed order which prohibit
Kraft from, e.g., ‘“Misrepresenting in any manner, directly or by
implication, the calcium content or amount, or the content or amount
of any other nutrient . . . .” While this, and similar provisions are
appropriate in this case and do not violate the Constitutional rights of
Kraft because they prohibit only deceptive advertising, Central
Hudson Gas & FElectric Corp. v. Public Service Comm™ of New
York, 447 U.S. 557, 562 n. 5 (1980); Virginia State Board of
Pharmacy v. Virginia Citizens Consumer Council Inc., 425 U.S.
748, 772 (1976); Sears, Roebuck & Co. v. FTC, 676 F.2d 385, 399
(9th Cir. 1982); Jay Norris, Inc. v. FTC, 598 F.2d 1244, 1251-52 (2d
Cir.), cert. denied, 444 U.S. 980 (1979); National Comm’n on Egg
Nutrition v. FTC, 570 F.2d 157, 162-63 (7th Cir. 1977), cert.
denied, 439 U.S. 821 (1978); Warner-Lambert Co. v. FTC, 562 F.2d
at 758, realism suggests that Kraft could be liable, in the future, for
implied claims which it never intended to make, and could not have
predicted it could be found to have made. For example, Dr. MacInnis
testified that “Shopping Dad” and “Tell Me When,” neither of which
mentioned calcium nor were challenged by the Commission, were
deceptive because consumers could imply a calcium superiority claim
in these ads (F. 20, 67). Apparently, some would (F. 86) but many
others would not. Kraft is, therefore, justifiably concerned that
unpredictable interpretations of its ads might be made if its
compliance with the order is challenged in future proceedings, and I
see no reason to burden Kraft unnecessarily by including products
unrelated to the issues in this case in the order which I enter.

Under the circumstances, I find that an order limited to false or
misleading claims about the amount or ecomparative amount of
calcium or any other nutrient in individually wrapped slices of
pasteurized process, imitation or substitute cheese products is
appropriate.
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Iv. SUMMARY

1. The Commission has jurisdiction over the acts and practices of
Kraft, Inc. which are challenged in the complaint under Sections 5 and
12 of the FTC Act.

2. Kraft, Inc.’s use of the false, misleading and deceptive statements
and representations set forth in my findings of fact and conclusions of
law were likely to mislead reasonable consumers into believing that
such statements and [73] representations were true and to induce
them to purchase Kraft Singles by reason of those mistaken beliefs.

3. The acts and practices of Kraft, Inc. set forth in my findings of
fact and conclusions of law were all to the prejudice and injury of the
public and constitute unfair and deceptive acts and practices in or
affecting commerce in violation of Sections 5 and 12 of the FTC Act.

4. The following order is justified:

V. ORDER
L.

It is ordered, That respondent Kraft, Inc., a corporation, its
successors and assigns, and its officers, agents, representatives and
employees, directly or through any corporation, subsidiary, division or
other device, in connection with the advertising, labeling, offering for
sale, sale or distribution of any individually wrapped slices of
pasteurized process, imitation or substitute cheese products, in or
affecting commerce, as ‘“‘commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

A. Misrepresenting in any manner, directly or by implication, the
calcium content or amount, or the content or amount of any other
nutrient of any such product.

B. Misrepresenting in any manner, directly or by implication, the
comparative caleium content or amount, or the comparative content or
amount of any other nutrient of any such product.

C. Representing in any manner, directly or by implication, the
caleium content or amount, or the content or amount of any other
nutrient of any such product, unless at the time of making such
representation respondent possesses and relies upon competent and
reliable scientific evidence that substantiates the representation.
“Competent and reliable scientific evidence” shall mean for purposes
of this order those tests, analyses, research, studies or other evidence
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conducted and evaluated in an [74] objective manner by persons
qualified to do so, using procedures generally accepted by others in the
profession or science to yield accurate and reliable results.

D. Representing in any manner, directly or by implication, the
comparative caleium content or amount, or the comparative content or
amount of any other nutrient of any such product, unless at the time
of making such representation respondent possesses and relies upon
competent and reliable scientific evidence that substantiates the
representation. “Competent and reliable scientific evidence” shall
mean for purposes of this order those tests, analyses, research, studies
or other evidence conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally accepted by
others in the profession or science to yield accurate and reliable
results.

II.

It is further ordered, That for three (3) years after the last date of
dissemination of the representation, respondent, or its successors and
assigns, shall maintain and upon request make available to the
Federal Trade Commission for inspection and copying copies of:

1. All materials that were relied upon by respondent in disseminat-
ing any representation covered by this order; and

2. All test reports, studies, surveys, demonstrations or other
evidence in its possession or control that contradict, qualify, or call
into question any representation that is covered by this order.

1.

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
respondent such as dissolution, assignment or sale [75] resulting in
the emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation which may
affect compliance obligations arising out of this order.

Iv.

It 1s further ordered, That respondent shall forthwith distribute a
copy of this order to each of its operating divisions and to all
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distributors of products manufactured or marketed by respondent
which are subject to this order.

V.

It is further ordered, That respondent shall, within sixty (60) days
after service of this order, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

OPINION OF THE COMMISSION

By OweN, Commissioner:
I. INTRODUCTION

Respondent Kraft, Ine. (“Kraft”) is one of the largest food products
companies in the United States. Kraft produces and markets a broad
line of cheese and dairy products under various brand names. One
such product is Kraft Singles American Pasteurized Process Cheese
Food (“Kraft Singles”), which consists of individual cellophane-
wrapped slices of pasteurized process cheese food sold in various
count packages. Kraft is charged with violating Sections 5 and 12 of
the Federal Trade Commission Act by materially misrepresenting the
calcium content and relative calcium benefit of Kraft Singles in a
series of nationally disseminated broadcast and print advertisements
that ran from early 1985 through mid-1987.!

The challenged advertisements are known as the “Skimp” and the
“Class Picture/5 ounce” (or “Class Picture/II”) ads, which were
developed as part of Kraft’s overall “Five Ounces of Milk” advertising
campaign. The “Five Ounces of Milk” strategy was developed in 1983
by Kraft and its advertising agency, J. Walter Thompson, to respond
to Kraft Singles’ market share loss to the increasing number of lower
cost non-dairy imitation and substitute slices that were appearing on

! References to the record are abbreviated as follows:

IDF  —initial decision finding

1D —initial decision

Tr. —transcript of testimony
CX  —complaint counsel’s exhibit
RX  —respondent’s exhibit.

RAB —respondent’s appeal brief

CAB —complaint counsel's answering and cross-appeal brief
RRAB —respondent's reply and answering brief

CRB —complaint counsel's reply brief
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the market. The latter were advertised as being both less expensive
and more nutritious [2] than dairy slices such as Kraft Singles.? IDF
14-18; CX 3, CX 44F. Most advertisements in the “Five Ounces of
Milk” campaign focused on the theme that a slice of Kraft Singles has
five ounces of milk as an ingredient, while imitation slices use very
little milk, or are made predominantly from vegetable oil and water.
See IDF 19, 21, 26; CX 276. One purpose of the campaign was to
educate consumers about the difference in milk content between Kraft
Singles and non-dairy slices because Kraft believed that consumers
were unaware that the price differential between these products was
attributable to differences in ingredient costs. IDF 18.

The “Skimp” ads ran nationally from February 1985 through June
1987, and featured the message that Kraft Singles have five ounces of
milk per slice, while imitation slices use “hardly any milk.” See IDF
23; CX 276. The “Skimp”’ ads differed from previous executions in the
“Five Ounces of Milk” campaign in that they were designed to
communicate the nutritional benefit of Kraft Singles by referring
expressly to caleium in the ad copy as [3] the key nutritional element.
IDF 23-37, 87; see CX 276C. Calcium was identified as an example of
the nutritional benefit provided by Kraft Singles in order to capitalize
on high consumer interest in calcium at the time, and to respond to the
increasing number of products, including competing slices, that were
being advertised as good sources of calcium. IDF 27.

The “Class Picture/5 ounce” television ads ran nationally from June
1986 through January 1987. IDF 40; see CX 276F. They reflected a
different creative strategy than the “Skimp” ads, and were intended
to communicate that Kraft Singles are an “excellent source of
caleium.” IDF 38; see IDF 39. Although the “Class Picture/5 ounce”

% Some background on the products involved is helpful to understanding the issues in this case. Pasteurized
process cheese foods, such as Kraft Singles, are subject to a Food and Drug Administration (“FDA") definition
and standard of identity that requires a certain minimum level of mandatory ingredients. and permits specitied
optional ingredients. 21 CFR 133.173. FDA regulations require that pasteurized process cheese food contain at
least 51 percent natural cheese. 21 CFR 133.173(a)(5). A slice of Kraft Singles contains about 67 to 68
percent natural cheese. IDF 6. Imitation slices can be any combination of ingredients that resembles and can
be substituted for pasteurized processed cheese food, but they must be labelled “imitation.” Id. Typically,
imitation slices are a combination of water, vegetable oil, flavoring agents and fortifying ingredients. IDF 8.
Imitation slices and substitute slices also compete in the individually wrapped process slices category. IDF 7.
Imitation slices are, by FDA definition, “nutritionally inferior” to pasteurized process cheese food slices like
Kraft Singles even though they may contain more of certain nutrients than their natural counterparts. IDF 9,
216, 218. “Nutritional inferiority” is defined by the FDA as any reduction in the content of any “‘essential
ingredient” that is present in a measurable amount in the food being imitated. 21 CFR 101.3(e)(4). Substitute
slices are cheese slices that do not meet the FDA standard of identity for pasteurized process cheese food
slices, but are not “nutritionally inferior” to those slices, and so are not required under federal law to be
labelled “‘imitation.” 21 CFR 101.3(e)(2). Although the complaint refers only to “imitation slices,” we
interpret this phrase to refer to both imitation and substitute cheese slices. See IDF 219.
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ads stated that Kraft Singles are made from five ounces of milk per
slice so they are ‘“‘concentrated with caleium,” these ads are not
expressly comparative in that they do not mention imitation or
substitute slices. IDF 38.

On June 17, 1987, the Commission issued a complaint alleging that
the aforementioned advertisements materially represented, directly or
by implication: (1) that a slice of Kraft Singles contains the same
amount of calcium as five ounces of milk (the “milk equivalency”
claim; Complaint | 6), and (2) that Kraft Singles contain more
calcium than do most imitation cheese slices (the “imitation superiori-
ty” claim; Complaint 9§ 8). The complaint alleges that neither of these
calcium claims is in fact true (Complaint 19 7, 9), and further alleges
that Kraft represented in its advertisements that it possessed and
relied upon a reasonable basis for the challenged representations,
when it did not (Complaint 99 10, 11). The complaint charges that
these representations were thus false and misleading in violation of
Sections 5 and 12 of the Federal Trade Commission Act. The matter
was assigned to Administrative Law Judge Lewis F. Parker for
hearing. The trial began on July 5, 1988, and ended on November 17,
1988. The record closed on November 29, 1988. The parties filed their
proposed findings of fact and conclusions of law on January 10, 1989,
and their answers on February 10, 1989. The initial decision and order
of the ALJ were filed on April 8, 1989.

The ALJ found Kraft liable for making both of the alleged calcium
claims in each of the challenged ad series. ID at 64-65, 69. He found
that the claims were material because they involved important health
concerns. ID at 70-71. He also found that the claims were objective
product claims, and that they were false and unsubstantiated. ID at
69-70. The ALJ’s order adopts the relief proposed by complaint
counsel in the notice order attached to the Commission’s complaint,
with the exception of the scope of product coverage. He concluded
that Kraft did not intend to make the misrepresentations, that there
was insufficient evidence of a persistent, long-term pattern of
deceptive advertising, and that [4] the order proposed by complaint
counsel would expose Kraft to liability in the future for “unpredictable
interpretations of its ads.” ID at 71-72. Accordingly, he rejected the
scope of product coverage proposed in the notice order, which would
have included “any product that is a cheese, related cheese product,
imitation cheese, or substitute cheese,” and limited his order to
“individually wrapped slices of pasteurized process, imitation or
substitute cheese products.” ID at 72.
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Kraft appeals from the ALJ’s initial decision and order. Kraft’s
principal arguments on appeal are that: (1) neither the ALJ nor, by
implication, the Commission can find the alleged implied claims in this
case based only on review and analysis of the challenged ads, but
must rely on extrinsic evidence; (2) the ALJ erred in finding that,
based on the extrinsic evidence in the record, consumers would take
the alleged implications from the challenged ads; (3) the ALJ erred in
concluding that the alleged caleium claims would have been material
to consumers; and (4) the entry of any order based on the ALIJ’s
underlying liability findings would prevent Kraft from engaging in
truthful informative advertising for covered products, and would thus
be an unconstitutional restraint on commercial speech. Complaint
counsel appeals the narrow scope of product coverage of the ALJ’s
order.

We affirm liability under Sections 5 and 12 of the FTC Act,?
although we differ with the initial decision in certain respects, as
discussed in this opinion. In particular, we agree that the milk
equivalency claim is conveyed by both the “Skimp” ads and the “Class
Picture/5 ounce” ads, but we conclude that the imitation superiority
claim is conveyed only by the “Skimp” ads. We generally agree with
the ALJ’s findings and conclusions to the extent they are consistent
with those set forth in this opinion, and, except as noted herein, adopt
them as our own. Based on our consideration of the record in this case
and the arguments of counsel for both parties, we grant complaint
counsel’s appeal. The order we adopt includes the broader provision
for product coverage as set forth in the notice order. [5]

Kraft does not appeal the ALJ’s findings that the alleged calcium
claims are false and unsubstantiated if they are in fact made in the
challenged ads. Accordingly, we adopt the ALJ’s findings and
conclusions on this issue. IDF 211-280; ID at 69-70. Thus, with
respect to the milk equivalency claim, we find that a ¥,-ounce slice of
Kraft Singles has 70 percent, not 100 percent, of the calcium of five
ounces of whole milk, by Kraft’s own analysis and admission.? With

415 U.S.C. 45 and 52. Section 5 of the FTC Act declares unfair or deceptive acts or practices unlawful.
Section 12 prohibits false advertising likely to induce the purchase of food, drugs, devices or cosmetics. Section
15 of the Act defines false advertising for purposes of Section 12 as advertising that is misleading in a material
respect. 15 U.S.C. 55. If an act or practice violates Section 12, it also violates Section 5. 15 U.S.C. 52(b).

* The calcium in Kraft Singles is derived from three dairy sources: natural cheese, whey, and skim milk, with
the largest percentage of calcium coming from the natural cheese component. IDF 7. Even though it takes five
ounces of milk to make the natural cheese contained in a 3/4-ounce slice of Kraft Singles, that slice contains
less than the amount of nutrients found in five ounces of milk due to whey losses associated with
cheesemaking and the dilution effect of other ingredients added to the cheese food. Answer § 7, CX 100; see
also IDF 12, 211, 212,



120 FEDERAL TRADE COMMISSION DECISIONS

Opinion 114 F.T.C.

respect to the imitation superiority claim, we find that Kraft Singles
contain, on average, 15 percent of the U.S. Recommended Daily
Allowance (“RDA”) of calcium per ounce,’ and that the vast majority
of imitation slices sold in the United States during the relevant time
period also contained 15 percent or more of the U.S. RDA of calcium
per ounce.® IDF 224, 234-35.

Our analysis of the issues on appeal is presented below.

. WERE THE CLAIMS MADE?
A. Legal Framework

The Commission will deem an advertisement to convey a claim if
consumers, acting reasonably under the circumstances, would [6]
interpret the advertisement to contain that message.” Thompson
Medical Co., 104 FTC 648, 788 (1984), aff’d, 791 F. 2d 189 (D.C. Cir.
1986), cert. denied, 479 U.S. 1086 (1987); Cliffdale Associates, Inc.,
108 FTC 110, 164-66 (1984); Federal Trade Commission Policy
Statement on Deception, appended to Cliffdale Associates, Inc., 103
FTC 176-77 (1984) [hereinafter “Deception Statement’’]. For analyt-
ic purposes, the Commission often distinguishes between express
claims and implied claims in evaluating what messages an ad can
reasonably be interpreted as containing. Express claims directly state
the representation at issue. Thompson Medical, 104 FTC at 788.
Implied claims are any claims that are not express. They range on a
continuum from claims that would be ‘“virtually synonymous with an
express claim through language that literally says one thing but
strongly suggests another to language which relatively few consumers
would interpret as making a particular representation.” Id. at 789.8

® The U.S. RDA for calcium is 1 gram, or 1000 milligrams (““mg."”). See 21 CFR 101.9(c}(7)(iv); Recker Tr.
597-98.

6 Respondent did not substantiate the assertion that Kraft Singles contain more calcium than most imitation
slices. However, respondent presented evidence at trial suggesting that the dairy calcium in Kraft Singles is
more beneficial to the body due to the greater ‘“bioavailability’” (i.e., the amount absorbed from the
gastrointestinal tract into the bloodstream) of dairy calcium relative to the non-dairy calcium in imitation
slices. IDF 237-278. The ALJ found that the evidence Kraft presented in support of its bioavailability claim
was not convincing. IDF 279. We agree.

¥ This standard is intended to ensure that the flow of useful and accurate product information conveyed to
consumers through advertising is not deterred. See Thompson Medical Co., 104 FTC 648, 788 (1984). We
note, for example, that a study conducted by the Commission’s Bureau of Economics on producer advertising
of the health benefits of fiber consumption in the ready-to-eat cereal market indicates that such advertising
was a particularly effective source of important health information to segments of the population not
previously reached by government and general information sources. See P. Ippolito & A. Mathios, Health
Claims in Advertising and Labeling: A Study of the Cereal Market, Bureau of Economics Staff Report,
Federal Trade Commission (August 1989).

8 Advertisements do not necessarily convey one message to all persons, and the same advertising elements
may be amenable to more than one reasonable interpretation. Each interpretation is reasonable as long as the
subset of consumers making it is representative of the group of consumers to whom the ad is addressed.

(footnote cont’d)
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Both express claims and implied claims can be deceptive. See, e.g.,
Removatron International Corp., 111 FTC 206, 292-95 (1988), aff’d,
884 F.2d 1489 (1st Cir. 1989). [7]

Advertisers can be liable for misleading consumers by innuendo as
well as by outright false statements. See Deception Statement, 103
FTC at 175 n. 4, 176-77; Cliffdale, 103 FTC at 170-71; Fedders
Corp. v. FTC, 529 F.2d 1398, 1402-03 (2d Cir.), cert. denied, 429
U.S. 818 (1976). Evidence of intent to deceive is not required to find
liability. See Chrysler Corp. v. FTC, 561 F.2d 357, 363 & n. 5 (D.C.
Cir. 1977).

The primary evidence of what claims an advertisement can convey
to reasonable consumers consists of the advertisement itself, While
express claims are necessarily self-evident from the ad, implied claims
may or may not be apparent. See Deception Statement, 103 FTC at
176. We are often able to conclude that an advertisement contains an
implied claim by evaluating the content of the ad and the circum-
stances surrounding it. Thompson Medical, 104 FTC at 789, 799;
Cliffdale, 103 FTC at 164; Deception Statement, 103 FTC at 176.
This technique is primarily useful in evaluating advertisements whose
language or depictions are clear enough to permit us to conclude with
confidence, after examining the interaction of all the constituent
elements, that they convey a particular implied claim to consumers
acting reasonably under the circumstances. Thompson Medical, 104
FTC at 789.

If, based on our initial review of the evidence from the advertise-
ment itself, we cannot conclude with confidence that an advertisement
can reasonably be read to contain a particular implied message, we
will not find the ad to have made the claim unless extrinsic evidence
allows us to conclude that such a reading of the ad is reasonable.
Thompson Medical, 104 FTC at 789; Bristol-Myers Co., 102 FTC 21,
319 (1988), aff’d, 738 F.2d 554 (2d Cir. 1984), cert. denied, 469 U.S.
1189 (1985). Such evidence can include reliable results from methodo-
logically sound consumer surveys. Thompson Medical, 104 FTC at
790. The Commission might also consider evidence respecting the
common usage of terms, as well as generally accepted principles
drawn from market research showing that consumers generally

Thompson Medical, 104 FTC at 789 n.7. An advertisement that reasonably can be interpreted in a misieading
way is deceptive, even though other, non-misleading interpretations may be equally possible. Id. at 789 n.7,
818; Bristol-Myers Co., 102 FTC 21, 320 (1983), a//"d. 738 F.2d 554 (2d Cir. 1984), cert. denied. 469 U.S.
1189 (1985). Advertisements may also contain a secondary message that tends to support or re-enforce the
primary message. The secondary message understood by reasonable consumers is actionable if deceptive even
though the primary message is accurate. Deception Statement, 103 FTC at 178 n.21.
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respond in a certain manner to advertisements that are presented in a
particular way. Id. The Commission can also consider the opinions of
expert witnesses in the proceeding as to how an advertisement might
reasonably be interpreted, if such opinions are adequately supported.
Id. at 790 & n.11.

In all instances, the Commission will carefully consider any extrinsic
evidence that is introduced, taking into account the quality and
reliability of the evidence. Deception Statement, 103 FTC at 176.
Whether looking at evidence from the ad itself, extrinsic evidence, or
both, the Commission considers the [8] overall, net impression made
by the advertisement in determining what messages may reasonably
be ascribed to it. Thompson Medical, 104 FTC at 790. An interpreta-
tion may be reasonable even though it is not shared by a majority of
consumers in the relevant class, or by particularly sophisticated
consumers. A material practice that misleads a significant minority of
reasonable consumers is deceptive. Deception Statement, 103 FTC at
177 n.20.

B. The Claims

The challenged “Skimp” and “Class Picture/5 ounce” ads do not
expressly state the alleged calcium claims, but complaint counsel
argues that the ads can reasonably be interpreted as conveying the
claims by implication. Kraft denies that its ads make either of the
representations specified in the complaint. We examine each of the
alleged claims to determine whether consumers acting reasonably
under the circumstances would interpret the challenged ads to have
made the alleged claims.

1. Milk Equivalency Claim
a. The “Skimp’ Ads

The following is characteristic ad copy taken from a television
commercial version of a “Skimp” ad:®

Lady (voice over): I admit it. I thought of skimping. Could you look into those big blue
eyes and skimp on her? So I buy KRAFT Singles. Imitation slices use hardly any milk.
But KRAFT has five ounces per slice. Five ounces. So her little bones get calcium they
need to grow. No, she doesn’t know what that big KRAFT means. Good thing I do.
Singers: KRAFT Singles. More milk makes 'em . . . more milk makes ’em good.

Lady (voice over): Skimp on her? No way.

% Each television and print execution was somewhat different, and most were disseminated with a number of

variations.
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See CX 62 C & Z-72 (television ad); CX 62 Z-33 (print ad) (reproduced
in Appendix A hereto); see also Complaint 9 5 and [9] Exhibits A-D;
IDF 26, 44. The visual portion corresponding to the statement
“imitation slices use hardly any milk’ shows a small amount of milk
being poured into the bottom of a glass. The audio continues, ‘“but
Kraft has five ounces per slice. Five ounces. So her little bones get
calcium they need to grow.” Simultaneously, milk continues to pour
into the glass, filling it up to the five ounce mark. The commercial also
shows milk pouring into a glass which then animates back onto a
package of Kraft Singles, the front label of which displays the phrase
“5 o0z. milk slice” inside the image of a glass. CX 95.

In January 1986, Kraft ran a revised version of the “Skimp” ads
which changed “Kraft has five ounces per slice” to “Kraft is made
from five ounces per slice.” IDF 28; see CX 276F, CX 106. In July
1986, J. Walter Thompson developed several additional copy alterna-
tives, which Kraft declined to adopt at that time. IDF 89. In March
1987, near the end of the “Skimp” campaign, Kraft made a further
change to the text of the ads, adding the disclosure “one %, ounce slice
has 70% of the calcium of five oz. of milk” as a superscript in the
television commercials and as a footnote in the print ads.?® IDF 28§;
CX 276I; see also CX 275B.

The ALJ found that the reference in the “Skimp” ad copy of the
precise amount of milk in a Kraft Single, together with the reference
to caleium, can be interpreted as implying that a slice of Kraft Singles
contains the same amount of calcium as five ounces of milk; because
there is no mention that calcium is in fact lost in the processing of
cheese, the “Skimp” ads convey the milk equivalency claim. IDF 45.
He concluded that reasonable consumers would take the net impres-
sion of milk equivalency from the language used and its interaction
with the various elements in the challenged ads. ID at 63-64. Finally,
he found that most of the ads did not try to dispel the impression of
milk equivalency, and that the few later ads that contained altered
copy (‘“‘has” rather than ““is made from”) or added a disclaimer (‘“‘one
%, ounce slice has 70% of the calcium of five ounces of milk”) were
ineffective due to the confusing and inconspicuous nature of these
modifications. ID at 64; see IDF 57-58, 133.

We agree that each ad in the “Skimp” series, viewed as a whole,
conveys an overall net impression that Kraft Singles contain the same

1% Respondent also claims that a third change was made to the “Skimp” ad copy, i.e.. the phrase “so her

little bones get calcium™ was allegedly changed to ““plus her little bones get calcium.” See RAB at 16 n.14.
There is, however, very little record evidence pertaining to this change.
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amount of calcium as five ounces of milk. [10] Several elements
reinforce this impression. The word “has,” and the repetition of the
precise amount of milk in a Kraft Singles—five ounces—followed by
express reference to a specific nutrient—calcium—Ilinked by the
causal word “so,” suggest that a slice of Kraft Singles contains as
much calcium as the five ounces of milk from which it is made. The
visual image of milk being poured into a glass up to a five-ounce
mark, which is then superimposed onto a package of Kraft Singles,
further reinforces the linkage between the specific amount of milk
ingredient in the product and the product’s calcium value, which is
mentioned in the audio portion of the television advertisement and in
the print ad copy. We agree that no element in the ads successfully
dispels this impression.

We also find that the later-added copy modifications and disclosures
were ineffective to dispel the net impression that Kraft Singles contain
the same amount of calcium as five ounces of milk. For example, the
superimposed caption in the television commercials appears briefly in
a middle frame in conjunction with another caption (“milk amounts
based on cheese content”), and conveys a complicated quantitative
message (‘“‘one ¥; ounce slice has 70% of the calcium of five ounces of
milk”). Generally recognized marketing principles suggest that, given
the distracting visual and audio elements and the brief appearance of
the complex superscript in the middle of the commerecial, it is unlikely
that the visual disclosure is effective as a corrective measure. See
Thompson Medical, 104 FTC at 797-98 & n. 22; Deception State-
ment, 103 FTC at 180. We conclude, based on our review of the
television and print versions of the “Skimp” ads themselves, that they
contain elements that are likely to cause reasonable consumers to
interpret the ads as claiming that Kraft Singles contain the same
amount of calcium as five ounces of milk.

Respondent asserts that the implied claims at issue in this case
involve “language which relatively few consumers would interpret as
making” the claims at issue, in contrast with the implied claims at
issue in Thompson Medical and Removatron, which were “virtually
synonymous” with express claims, and where it was “entirely
appropriate to find from a mere reading of the ad copy that consumers
were likely to take away those implications.” RAB at 19-20. Although
respondent attempts to contrast the Kraft ads with those at issue in
Thompson Medical and Removatron, we view the relevant ads as
more comparable than contrasting in that they all contain facially
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evident elements that indicate the existence of implied claims. For
example, in the “Aspercreme” ads, the visual image of two aspirins
being replaced by a tube of Aspercreme is similar to the visual
technique used in Kraft’s [11] “Skimp” ads in which a glass is shown
filling to the five-ounce mark with milk. As reinforced by these visual
images, the textual passages in the two advertising campaigns (e.g.,
“Kraft has five ounces...so her little bones get calcium” and ‘“with
amazing Aspercreme, you can get the strong relief of aspirin”), place
both ads in a very similar position; that is, they both contain implied
claims that are close to express.

In addition, the implied effect of some of the statements in the
“Skimp” ads was similar to the effect of some of the ads in
Removatron. Advertisements for the Removatron device stated that it
“works toward dehydrating and destroying the papilla, which is the
source of nourishment for the hair” and that “further hair growth is
prevented.” The natural implication from this statement—that
destroying the papilla prevents further hair growth—is that the hair
won’t grow back. Similarly, when the Kraft “Skimp” ads proclaimed
that a slice of Kraft Singles has or is made from five ounces of milk
“so her little bones get calcium” (emphasis added), the causal link of
the phrases naturally implied that a Kraft Single has the same amount
of calcium as five ounces of milk.

Because we find the evidence from the ads themselves to be
sufficiently clear, we find it unnecessary in this case to resort to
extrinsic evidence in order to conclude that the milk equivalency claim
is made by the “Skimp” ads.!! We reject [12] Kraft's argument that
the Commission cannot, as a matter of law, find the implied claims in
this case based on evidence from the challenged ads themselves, but
must rely on extrinsic evidence.!? RAB at 8, 5-6, 19-21; RRAB at 7-

! Respondent claims that the testimony of six of its witnesses and two of complaint counsel's experts
supports the contention that consumer survey evidence is required in this case to determine whether
consumers are likely to take the alleged implied caleium claims from the challenged ads. RAB at 20 & n. 18.
We read the testimony cited by Kraft to say that, as a general matter of methodology, reliable consumer
survey evidence is the preferred means of confirming what messages consumers actually take from
advertisements and quantifying the degree to which those messages are communicated. We do not find that
this testimony establishes that the claims in this case can only be found through consumer surveys, or that no
reasonable interpretation of the ads can be made based on evidence from the ads themselves. Where we cannot
conclude that an advertisement contains a particular implied message based on our review of evidence from
the ad itself, we will give great weight to reliable consumer survey evidence. Thompson Medical, 104 FTC at
789-90. In this case, we disagree with respondent’s overly rigid reading of the challenged ad copy, and find
that we do not need extrinsic evidence given the combination of misleading elements clearly present on the
face of the ads.

12 At oral argument, counsel for Kraft appeared to concede that it is the Commission’s province to determine
whether the existence of the implied claims at issue is subject to interpretation based on evidence from the ads
themselves. 12/7/89 Transcript of Oral Argument at 27-30.
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13. It is well settled that the Commission can determine whether a
claim is made in an advertisement without resorting to extrinsic
evidence even if the claim is implied. Removatron, 111 FTC at 291-96;
Thompson Medical, 104 FTC at 789; Cliffdale, 103 FTC at 166;
Bristol-Myers Co., 102 FTC 21, 319 (19883). See also American Home
Products Corp. v. FTC, 695 F.2d 681, 687 & n. 10 (3d Cir. 1982);
Carter Products, Inc. v. FTC, 323 F.2d 523, 528 (5th Cir. 1963). Nor
do we agree with Kraft that the First Amendment mandates that the
Commission rely on consumer survey evidence to find an implied claim
that we find evident from elements on the face of the ad itself. RAB at
3, 5-6, 19-21; RAB at 7-13. In discussing the extent of constitutional
protection accorded commercial speech, the Supreme Court clearly has
stated that:

[w]hen the possibility of deception is as self-evident as it is in this case, we need not
require the State to “conduct a survey of the . .. public before it [may] determine that
the [advertisement] had a tendency to mislead.”

Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 652-53
(1985), quoting FTC v. Colgate-Palmolive Co., 380 U.S. 374, 391-92
(1965).

We conclude that our review of the evidence from the “Skimp” ads
themselves is sufficient to establish that they contain the milk
equivalency message. However, because extrinsic evidence has also
been offered on this issue, we also considered that evidence. We find
that the weight of the probative extrinsic evidence is consistent with
our determination that the “Skimp” [13] ads convey the milk
equivalency claim to at least some groups of reasonable consumers. !?

[14]

13 This evidence includes. but is not limited to, the results of the Market Opinion Research (“MOR”)
consumer survey (CX 196), which measured consumer reaction to three challenged “Skimp” ads (two
television ads and one print ad), and which, after taking into account control group responses, indicate that
between 45 percent and 53 percent of survey respondents took the milk equivalency message from the ads in
response to closed-ended questions. IDF 99-171; ID 69; see IDF 48-52. The evidence also includes the opinion
of complaint counsel’s expert Dr. David Stewart, who designed and testified about the MOR survey, and whose
testimony, in our view, was adequately supported. See IDF 48, 71; see also Stewart Tr. 1081-82. Although we
agree with respondent that the design of the MOR survey questionnaire is not without flaws, and that
alternative or additional means could have been used to better minimize the potential for yea-saying bias
inherent in using a closed-ended question format, on balance, we find the MOR survey results to be of some
probative value.

We have also considered the extrinsic evidence cited by respondent to support a finding that the alleged
claims were not made in the ads. See RAB at 49-56; RRAB at 49-55. The consumer survey evidence consists
of: (1) results from copy tests conducted for Kraft in the ordinary course of business by ASI Market Research
(RX 7: CX 79), and for purposes of this proceeding by Opinion Research Corporation (RX 47); and (2) analyses
of the verbatim responses to the MOR survey’s open-ended questions by Kraft's experts, Dr. James Heisler
and Dr. Leon Kaplan (RX 83: RX 85); See RAB at 49 n. 41; see also IDF 738-78, 80, 169-172, 175-185. The

(footnote cont’d)
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b. The “Class Picture/5 ounce”’ Ads

The “Class Picture/5 ounce” ads were not part of the earlier
“Skimp” campaign, and were executed somewhat differently. The
visual elements depict a group of school children having their group
pictures taken. The following is characteristic ad copy taken from the
television commercial version of these ads:

Announcer (voice over): Can you see what’s missing in this picture? Well, a
government study says that half the school kids in America don’t get all the caleium
recommended for growing kids. That’s why KRAFT Singles are important. KRAFT is
made from five ounces of milk per slice. So they're concentrated with calcium.
Caleium the government recommends for strong bones and healthy teeth.
Photographer: Say Cheese!

Kids: Cheese!

Announcer (voice over): Say KRAFT Singles. "Cause kids love KRAFT Singles, right

down to their bones.

See CX 2751 & CX 62 Z-11 (television ad); CX 62 Z-55 (print ad)
(reproduced in Appendix B hereto); see also IDF 38. The *“Class [15]
Picture/5 ounce” ads were disseminated with a superscript that
states: “[o]ne ¥, ounce slice has 70% of the calcium of five ounces of
milk.” Id.; see also CX 62 Z-12, Z-13; CX 276F-G; CX 277D.
According to the ALJ, the copy elements that prompted his finding
of the milk equivalency claim in the “Skimp” ads were also present in
the “Class Picture/5 ounce’ ads. ID at 63; see IDF 57, 59-60, 134,
165. He concluded that ads containing those elements were likely to

ASI copy test results relied upon by Kraft in this proceeding derive from a survey methodology designed
primarily to measure ad memorability, and not ad communication. As a result, we find that the ASI survey
questions did not fully probe for all of the messages, including secondary messages, conveyed by the ads to
survey participants. See IDF 185. With respect to the survey conducted by Opinion Research Corporation
(“ORC"), we again find that the survey questions yielding the results upon which respondent relies were not
sufficiently directed to compensate for normal variations in consumers' ability to recall and articulate their
impressions on viewing the test ads, and thus did not fully elicit the messages, including secondary messages,
received. The ORC results may thus understate the number of survey participants that received the challenged
claims from the test ads. See IDF 183, 184. We have also considered. but are not persuaded by, the testimony,
including expert testimony, cited by Kraft in support of the proposition that the open-ended questions used in
the consumer surveys in question did elicit all of the messages taken by consumers. See RRAB at 47 n.43, 50
n.46, 51-52 & n.48, 53, 55; see also RAB at 54-55. Although there may well be instances where the only
reliable extrinsic evidence consists of responses to open-ended questions, that is not the case here. We
therefore find the extrinsic evidence cited by Kraft to be insufficiently probative to outweigh the record
evidence that is consistent with our reading of the “Skimp” ads. See Thompson Medical, 104 FTC at 805
(while results from unaided recall questions supported respondent’s position, results from aided recall
questions “tell an entirely different story™).

We disagree that our conclusion regarding the survey evidence relied upon by respondent in this case creates
“intolerable uncertainty for advertisers” who use this form of copy testing in the ordinary course of business.
RAB at 56. The quality of any consumer research offered as evidence will be evaluated in the totality of the
circumstances, including whether the advertiser was alerted to potentially misleading messages in its ads. See
Thompson Medical, 104 FTC at 835-36; discussion infra at Part V.
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give reasonable consumers the net impression of milk equivalency, and
that the superscript disclosure was ineffective to correct this net
impression. ID at 64. We agree that the ““Class Picture/5 ounce” ads
contain copy elements substantially similar to the “Skimp” ad
elements that convey the impression of milk equivalence. Those
elements include juxtaposition of the reference to the five ounces of
milk used to make Kraft Singles with the statement “so they're
concentrated with calcium,” a linkage that is reinforced by subsequent
repetition of the reference to calcium. We also find, for the reasons
discussed above in connection with the “Skimp” ads, that the
superscript disclaimer does not effectively correct the ad’s overall
impression. Considering all elements, we conclude that the “Class
Picture/5 ounce” ads convey a net impression that Kraft Singles
contain the same amount of calcium as five ounces of milk. While this
conclusion can be supported by evidence from the ads themselves, we
also find that this conclusion is consistent with the weight of the
probative extrinsic evidence in the record, including inferences
reasonably drawn from the same evidence that supports such a
conclusion with respeet to the “Skimp” ads.'* [16]

2. Imitation Superiority Claim
a. The “Skimp” Ads

In examining the “Skimp” ads with respect to the imitation
superiority claim, the ALJ considered such characteristic ad copy
language as:

Imitation slices use hardly any milk. But KRAFT has five ounces per slice. Five
ounces. So her little bones get caleium they need to grow.

He also considered the visual elements in the ad that reinforced the ad
copy message. The ALJ concluded that reasonable consumers would

4 See note 13, supia; IDF 134, 165. We have also considered the extrinsic evidence cited by respondent as
showing that the “Class Picture/5 ounce™ ads did not convey the milk equivalency claim. See RAB at 49 n.41,
54, 58-59; RRAB at 47 & n.43, 49, 51-52 & n.48. The consumer survev evidence consists of results from copy
tests conducted for Kraft in the ordinary course of business by ASI Market Research (Rx 8, RX 128; see IDF
73, 81, 172). and by Communication Workshop Incorporated (*CWI"') (RX 9, RX 128; see IDF 783, 82-85, 173-
74). Our conclusions with respect to the ASI survey results and the testimony cited by Kraft are discussed
above at note 13. With respect to the survey conducted by CWI, we conclude that the survey questions yielding
the results relied upon by Kraft in this proceeding did not probe survey participants sufficiently, under
conditions caleulated to correct for bias, to provide a reliable measure of the messages, including secondary
messages, received by reasonable consumers. See IDF 185. We therefore find the extrinsic evidence cited by
Kraft to be insufficiently probative to outweigh the record evidence that is consistent with our interpretation of
the *‘Class Picture/5 ounce’ ads.
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take away the net impression that Kraft Singles are superior to
imitation slices because they have five ounces of milk and the
equivalent amount of caleium, whereas imitation slices (which,
according to the ad, use hardly any milk) have less calcium. ID 64;
IDF 44, 47.

We agree. The imitation superiority message is raised by the
express reference to imitation slices in the audio and copy portions of
the ads and the use of comparative language (‘“hardly any,” “but”).
We find that the visual image of a glass containing very little milk
during the audio reference to imitation slices, followed by the image of
the glass being filled to the five-ounce mark while the corresponding
audio portion refers to Kraft Singles and states “‘so her little bones get
caleium they need to grow,” create a net impression that Kraft
Singles contain more calcium than most imitation slices. Since no
element in the ads effectively corrects this impression, we conclude
that the “Skimp’’ ads on their face contain elements that reasonable
consumers are likely to take as communicating an imitation superiori-
ty message. We also conclude that the weight of the probative
extrinsic evidence in the record is consistent with our conclusion that
one net impression conveyed to reasonable consumers by the “Skimp”’
ads is the imitation superiority claim.!s [17]

b. The “Class Picture/5 ounce’” Ads

While the Initial Decision can be read as holding that the “Class
Picture/5 ounce” ads also convey the imitation superiority claim, the
precise basis for the ALJ’s conclusion on this issue is not clear. His
general statement that:

ads containing the same elements . . . are likely to give reasonable consumers the net
impression of . . . imitation superiority as charged in the complaint

(ID at 64) is not dispositive. The imitation superiority claim cannot be
ascribed to the “Class Picture/5 ounce’ ads by relying on the presence
of elements found to convey that claim in the “Skimp” ads, because
the ALJ found that “[the ‘““Class Picture/5 ounce”] ads were not

'5 This evidence includes, but is not limited to, the MOR survey results which, taking into account control
group responses, indicate that between 23 percent and 39 percent of survey respondents took the imitation
superiority message from the challenged “Skimp” ad language in response to closed-ended questions (ID at
69; see IDF 161-163, 170-171; see also 1D at 69; IDF 92, 95, 184); and the opinion of marketing expert Dr.
Stewart (IDF 71; see Tr. 1081-82). We have considered the extrinsic evidence cited by Kraft in support of its
contention that the *“Skimp'" ads do not convey an imitation superiority claim, and conclude that this evidence
does not. outweigh the record evidence that is consistent with our reading of these ads. See discussion supra at
note 13.
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expressly comparative . . . . [due to the fact that they] did not mention
imitations or substitutes.” IDF 38; compare IDF 47. However, the
ALJ did conclude that:

other valid extrinsic evidence in addition to expert analysis of the ads’ language
establishes that the challenged messages which I and complaint counsel’s experts find
in the challenged ads were actually conveyed to consumers.

ID at 65.

The extrinsic evidence cited in the initial decision consists of certain
results from Kraft’s 1986 Communication Workshop Incorporated
(“CWI”) copy test (IDF 96), and the opinion of Dr. Deborah MacInnis,
one of complaint counsel’s marketing experts.!® IDF 66, 69. The
ALJ’s conelusion would not appear to rest on the CWI data, however,
because he separately concluded that none of Kraft’s copy tests,
including the CWI copy test, are [18] probative.!” ID at 69. And while
the ALJ found the opinion of Dr. Maclnnis generally to be entitled to
“substantial respect” (ID at 65), the initial decision does not indicate
what conclusion if any he drew from Dr. MacInnis’ opinion on this
specific issue.

We have reviewed the ““Class Picture/5 ounce” ads and are not able
to conclude with adequate confidence, by looking solely at the ads
themselves, that reasonable consumers would understand them to be
claiming that Kraft Singles contain more calcium than most imitation
or substitute slices. Such representative ad copy as:

KRAFT is made from five ounces of milk per slice. So they're concentrated with
calcium. Calecium the government recommends for strong bones and healthy teeth.

contains no explicit comparison between Kraft Singles and non-dairy
slices. Instead, the ads make claims only about the attributes of Kraft
Singles, and do not contrast these attributes with those of non-dairy
slices. Similarly, there are no visual cues that prompt a comparison
with other slices. Where an examination of the ads does not provide us
with sufficient information to determine whether reasonable consum-

16 No other expert witness besides Dr. Maclnnis stated an opinion that the *Class Picture/5 ounce” ads
conveyed the imitation superiority claim. Dr. Stewart, who designed the MOR copy test which tested three
“Skimp' ads, offered an opinion only as to the similarity in ad copy between the tested *“Skimp” ads and the
“Class Picture/5 ounce” ads as that pertained to the milk equivalency claim. IDF 134, 165; see Stewart Tr.
1155-56.

T While the ALJ found that reliance on the responses to closed-ended questions was appropriate (IDF 187),
and described the one CWI question cited in his findings on this issue as a “closed-ended question” (se¢ IDF
96), it is not clear that he intended to except the response to this one CWI question from his general conclusion
that Kraft's CWI copy test is not probative.
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ers take the implied message urged upon us by complaint counsel, we
will require extrinsic evidence before concluding that the ads convey
the alleged implication. See Thompson Medical, 104 FTC at 812;
Sterling Drug, Inc., 102 FTC 395, 756-57 (1983).

In this instance, we find the extrinsic record evidence insufficient to
support a conclusion that the imitation superiority claim is conveyed
by the “Class Picture/5 ounce” ads. Both complaint counsel and the
ALJ’s findings cite results taken from Kraft’s CWI copy test which
indicate that 45 percent of the [19] people surveyed took an imitation
superiority message.1® See CAB at 73-74; 12/7/89 Transcript of Oral
Argument at 48-49; IDF 96. However, we are unable to conclude that
this evidence is, on balance, reasonably reliable.!® We also are not
persuaded by complaint counsel’s marketing expert, and find her
opinion to be [20] inadequately supported with respect to this issue. 20
See Thompson Medical, 104 FTC 790 & n.11.

We therefore, conclude that the milk equivalency claim is conveyed

18 The CWI copy test surveyed forty participants in one city. CX 54 G-H; CX 36 B. Participants were asked if
there was anything “said or shown [in the ad] that makes you think KRAFT Singles is different from other
brands of individually wrapped cheese slices.” IDF 96, see CX 58 2-3. According the CWI's coding
methodology, 45 percent of the participants said that what differentiated Kraft Singles was that they contain
more caleium than other individually wrapped cheese slices. IDF 96; see CX 57 Z-32. Respondent argues that
the 45 percent figure is not an accurate reflection of the messages consumers took from the tested ad, and that
it overstates the actual response rate based on the underlying data. RAB 58 n. 45; see Simon Tr. 2035-36,
2039; RX 151; RX 128 Z133-72237; Simon Tr. 2116-18.

13 No measures were used in the CWI survey to correct for pre-existing or inherent survey bias. Compare
Thompson Medical, 104 FTC at 807-08 (control measures used with both aided and unaided recall questions to
minimize bias). The apparent 45 percent response rate suggesting that an imitation superiority message was
taken by survey participants may well be attributable to consumers’ prior exposure to the “*Skimp’ ads, which
did contain an explicit comparison to imitation slices, and which were disseminated extensively prior to the
“Class Picture/5 ounce” ads. See, e.g., CX 34C; CX 136R. We note that the control ads used in complaint
counsel’s Market Opinion Research (“MOR") survey also received relatively high response rates in support of
an imitation superiority message. See IDF 126, 131; CX 196, pp. 51, 84. The MOR survey results that we find
probative, however, are the net results derived from the test and control ads together. See notes 13 & 15,
supra, see also ID 69; IDF 127-31. :

20 Dr. Maclnnis interpreted the “Class Picture/5 ounce” ads as implying that Kraft Singles have more
calcium than competing cheese slices. IDF 66; Tr. 117-19. As the basis for her copy analysis, Dr. MacInnis
cited both “pragmatic implications” theory, which concerns linguistic constructions that automatically cause
listeners to hear more than what is directly asserted, and the corollary concept of “implied stur.”” Tr. 78, 81,
118-19. According to Dr. Maclnnis, by stating that Kraft Singles are concentrated with caleium, the
implication is that competing slices are not concentrated with caleium. Tr. 118-19. See also Tr. 163-64.
However, given the absence of any explicit comparative elements from the *Class Picture/5 ounce” ads, we
are unwilling to read an imitation superiority implication into these ads without better evidence that
reasonable consumers would be likely to take such a message. See, e.g., Bristol-Myers Co., 102 FTC 21, 326-
27 (1983). Dr. MacInnis cited the CWI copy test results, discussed above, as corroborating her analysis with
respect to the television commercial version of “Class Picture/5 ounce.” Tr. 119, 168-69; see Tr. 275, 329.
However, nothing in her testimony alleviates our concerns about the reliability of the CWI survey evidence,
and thus it does not provide her opinion with adequate support. Dr. MacInnis also referred to empirical
research supporting the general principle of “implied slur' in her analysis of the “Class Picture/5 ounce” ad
copy. See Tr. 80, 83-84, 139-40. However, in this case we find her broad references to such research to be an
insufficient basis on which to establish that application of this general principle is appropriate in this particular
instance. See Tr. 252-68, 275.
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by both the “Skimp” ads and the “Class Picture/5 ounce” ads, and
that the imitation superiority claim is conveyed only by the “Skimp”
ads.

C. Kraft’s First Amendment Arguments

In addition to the First Amendment arguments discussed earlier in
connection with the type of evidence required, respondent also
contends that complaint counsel’s theory of implied deception violates
its First Amendment rights because certain evidence presented in this
case would also classify as deceptive several other Kraft Singles ads
that were not challenged in this proceeding. Respondent argues that
the underlying findings of liability based on the record fail to
distinguish meaningfully between lawful and unlawful advertising,
thus violating First Amendment principles. RAB at 23, 31-32, 44-49;
RRAB at 18-22, 56-57. Specifically, Kraft cites to testimony by
complaint counsel’s expert, Dr. MacInnis, that two [21] unchallenged
ads (“Shopping Dad” and “Tell Me When”"), neither of which mention
calcium, are deceptive because consumers could infer a milk equiva-
lency claim from the reference to milk made in those ads. RRAB at
18-19: RAB at 23. Kraft also argues that results from complaint
counsel’s MOR copy test show that the unchallenged control ad used
(“Taste of Cheese”) conveys both of the implied calcium claims even
though it does not mention milk, calcium, or competing products, and
cites testimony by complaint counsel’s experts in support of this
argument. RAB at 25, 32; RRAB at 20-22. Finally, Kraft argues that
the ALJ’s apparent reliance on the testimony of Dr. MacInnis to find
that the noncomparative “Class Picture/5 ounce” ads convey the
imitation superiority claim similarly fails to distinguish meaningfully
between deceptive and non-deceptive advertising. IDF 66; see RAB at
22-23; RRAB at 19-20.

Respondent’s arguments, to the extent based on record evidence
relating to advertisements not challenged in this proceeding, are
without merit. It is no defense to a finding of deception in this case to
assert that unchallenged ads might also be deceptive. The Commission
is not obligated to challenge in a single proceeding all of the deceptive
practices in which a respondent may be engaged. See, e.g., Moog
Industries, Inc. v. FTC, 355 U.S. 411 (1958). Moreover, it would be
inappropriate to speculate on the likelihood that we would find the
unchallenged ads to which respondent refers to be deceptive, since a
full record on the potential of those ads to deceive has not been
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developed and is not now before us. Respondent’s argument that the
findings in this case relating to the challenged ‘““Class Picture/5
ounce” ads are unconstitutionally overbroad is also without merit in
light of our own findings and conclusions regarding liability with
respect to that ad, as discussed in the preceding section.

IIl. WERE THE CLAIMS LIKELY TO MISLEAD REASONABLE CONSUMERS?

The standard by which advertising is judged is whether it is likely to
mislead reasonable consumers; proof of actual deception is not
required. Cliffdale, 103 FTC at 165; Deception Statement, 103 FTC
at 176. In this case, having found that certain implied calcium claims
are conveyed by the challenged ads, and having adopted the ALJ’s
findings and conclusions that such claims are false and unsubstantiat-
ed, we also conclude that such claims are likely to mislead consumers
acting reasonably under the circumstances.

Despite respondent’s assertions (see RAB at 21-22 & n.21; RRAB at
16-18 & n.14), we agree with the ALJ that it is reasonable to presume
that a significant number of consumers are not aware that the calcium
in five ounces of milk is reduced or lost during the processing of Kraft
Singles, and that they are also not aware that imitation cheese slices
may be fortified with [22] calcium.?! ID at 65 & n. 6; see IDF 70. The
implied calcium claims in this case are credence claims because
consumers cannot readily determine by purchasing and consuming
Kraft Singles whether or not they are in fact providing the amount of
calcium benefit implicitly promised.?? Thompson Medical, 104 FTC at
834; American Home Products Corp., 98 FTC 136, 370 (1981), aff’d,
695 F. 2d 681 (8d Cir. 1982). Therefore, reasonable consumers would
not be aware of these facts.

IV. WERE THE CLAIMS MATERIAL?

The Commission will find an advertisement deceptive if there is a

2 In appropriate circumstances, the Commission can presume that consumers are likely to reach false
beliefs about a product because of an omission. Deception Statement, 103 FTC at 177. We also agree that the
record does not support respondent’s assertion that consumers generally would know that processed foods do
not contain all of the same nutrients in the same amounts as the ingredients from which they are made (ID at
65; see RRAB at 16-17), or that a significant number of consumers were aware at the time the ads were
disseminated that imitation cheese slices may be fortified with caleium (ID at 65 & n.6; IDF 70).

22 Nor do we find it reasonable to expect consumers to ascertain the accuracy of respondent’s calcium claims
by comparing the nutrient information provided on the labels of milk, Kraft Singles, and imitation and
substitute slices, even though it may be technically possible to do so. See American Home Products Corp., 98
FTC 136, 370 (1981), aff’d, 695 F. 2d 681, 688 (3d Cir. 1982) (disclosure on product label did not cure
deception in advertising). A comparison between the calcium content of Kraft Singles and milk would require
considerable calculation since the nutrient information on milk cartons is not based on a five ounce serving. See
CRB at 17 n. 16. Kraft's materiality survey shows that 98 percent of the survey participants did not know how
much calcium is contained in five ounces of milk. RX 82E, Z-2.
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claim or omission that is likely to mislead consumers acting reason-
ably under the circumstances, and the claim or omission is material.
Thompson Medical, 104 FTC at 816; Cliffdale, 1038 FTC at 164-165;
Deception Statement, 103 FTC at 175-76, 182-83. A ‘“material”
misrepresentation is one that involves information that is important to
consumers, and that is therefore likely to affect a consumer’s choice of
or conduct regarding a product. Proof of actual consumer injury is not
required. Cliffdale, 103 FTC at 166 n. 11; Deception Statement, 103
FTC at 183. The Commission presumes several types of claims to be
material: express claims; implied claims where there is evidence that
the seller intended to make the claim; and claims [23] or omissions
that significantly involve health, safety, or other areas with which
reasonable consumers would be concerned, e.g., those pertaining to a
product’s purpose, safety, efficacy, or cost. Thompson Medical, 104
FTC at 816-17; Deception Statement, 103 FTC at 182-83. In addition
to information that is presumptively material, the Commission may
also find materiality based on evidence that the claim or omission is
likely to be considered important by consumers. Deception Statement,
103 FTC at 183.

The ALJ concluded that the calcium claims in the challenged
advertisements are significant health claims and thus presumptively
material. IDF 188, 190; ID at 70. He also cited as probative, inter
alia, evidence that the calcium claims were intended to induce
consumers to purchase Kraft Singles, and that Kraft believed that the
challenged ad copy contributed in some degree to the increased sales
of the product. IDF 90-91, 189, 191-93; see also IDF 23, 27, 87. He
rejected survey evidence that Kraft introduced to rebut the materiality
of the claims, finding that the survey had not presented participants
with sufficient response options to reveal all of the ways in which the
implied claims at issue might affect consumer conduct with respect to
Kraft Singles or alternative products.?? IDF 194-210; ID at 70-71.

Respondent argues that the ALJ erred by basing his determination
on a presumption that calcium claims generally are material, rather
than explaining why the specific calcium claims at issue are material.
See RAB at 61-63; RRAB at 67-70. We agree that the ALJ did not
explicitly discuss why the “milk equivalency” and “imitation superior-
ity”” claims are independently material. Accordingly, we examine the

23 The ALJ found that another significant fault in the survey was its failure to tell survey respondents that
the ads made a claim of milk equivalency, thus providing no basis for a conclusion as to the impact of the claim
on consumer behavior. IDF 207.
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issue ourselves. We conclude that each of the implied calcium claims in
this case is material.

A. Materiality of Milk Equivalency Claim

We find that the milk equivalency claim is material. We agree with
the ALJ that the results of Kraft’s materiality survey confirm the
importance of calcium as a factor in consumers’ purchase decisions
with respect to the product. Of the survey participants, 71 percent
rated “‘a source of calcium” as an “‘extremely” or “very important”
factor in their decision to buy [24] Kraft Singles.24 IDF 190; see RX
82W. Other evidence shows that comparative information about the
calcium benefit of products would likely have been considered
particularly important to consumers with calcium deficiency concerns,
e.g., mothers with children, pregnant women, and postmenopausal
women. CX 41C; see also CX 78A; Recker Tr. 594-99, 726-30. For
example, a January 1985 Kraft consumer survey shows that 52
percent of women surveyed who were purchasers of American cheese
slices, and 40 percent of total survey respondents, reported significant
personal concern about getting enough calcium. CX 137F-H; CX 33A;
CX 303C.

The record shows that Kraft designed the challenged ads to
capitalize on consumers’ calcium deficiency concerns. See CX 32C.
The target audience for both the “Skimp” and ‘“Class Picture/5
ounce” ads was identified as female homemakers (aged 25-54) with
children. CX 6J; CX 129E. The “Class Picture” ad copy, in particular,
played upon the likely concerns of mothers with school-age children.
See CX 54C; CX 56A. A Kraft analysis conducted to substantiate
claims made in an earlier, unchallenged version of the “Class Picture”
ads points out that girls aged 9-11, for example, require an additional
92 mg. of calcium per day on average to reach their RDA of caleium.
Cx 177E; CX 178D. Based on Kraft’s analysis, we observe that the 60
mg. difference between the calcium content of five ounces of milk and
that of a ¥-ounce slice of Kraft Singles would account for most of the
additional calcium needs of girls in this age group if a five ounce glass
of milk were substituted for a slice of Kraft Singles daily. Accord
Recker Tr. 603-04; CX 327, p. 72. Inasmuch as the calcium
equivalency claim would be difficult for consumers to evaluate,
consumers would likely rely on the accuracy of the nutritional

2 About half of all American households purchase Kraft Singles, the largest selling product in the
individually wrapped process cheese food slices category. IDF 13.
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information implied in the ads. We therefore conclude that the
misleading milk equivalency claim was a health claim of importance to
reasonable consumers, particularly those [25] segments targeted by
the ads.? Deception Statement, 103 FTC at 182 n. 46; see Cliffdale,
103 FTC at 172, 173.

We find further evidence of materiality in certain conduct by Kraft
which suggests that Kraft itself considered that the challenged milk
equivalency ad copy helped to induce consumer purchases of Kraft
Singles. In October 1985, the Center for Science in the Public Interest
(“CSPI”), a consumer group, informed Kraft that it believed the
“Skimp’’ ads conveyed the message that a slice of Kraft Singles had
the same amount of calcium and other nutrients as five ounces of
milk, and asked that the ads be changed. IDF 88. The chief marketing
employee for Kraft Singles recommended that the “Skimp” ad copy
not be changed in response to CSPI’s complaint, stating as one reason
that “[t]he Singles business is growing for the first time in four years
due in large part to the copy.” CX 63B; see IDF 191. Kraft eventually
made a slight modification to the challenged “Skimp” ad copy, as
discussed earlier, but this change was not aired until January 1986.

In November 1985, an earlier, unchallenged version of the “Class
Picture” ads was introduced on a regional test basis to determine its
viability as an alternative to the “Five Ounces of Milk” strategy.? CX
50; CX 6N-P; CX 67A. This version, known as “Class Picture/4
times” (or “Class Picture/I”), states that “‘ounce for ounce, Kraft
Singles have over four times more calcium than milk,” which is a true
claim: one ounce of Kraft Singles has at least 4.7 times the calcium of
one ounce of milk. [26] CX 178C; CX 98. Subsequently, Kraft
developed a version of “Class Picture” which incorporated the “five
ounces of milk” message. See CX 6 Z-1. According to contempora-
neous Kraft documents, both versions of “Class Picture” were
intended to communicate that Kraft Singles are good tasting and a

% According to respondent, the testimony of two marketing experts that consumers would always state a
preference for a slice of Kraft Singles with 100 percent of the calcium of five ounces of milk over one with 70
percent, all other things being equal, says nothing about whether the difference between these amounts
actually matters to consumers. RRAB at 74; see Stewart Tr. 1176-78; Jacoby Tr. 3664. We find, however, that
in the circumstances of this case, an implicit 30 percent exaggeration of the calcium benefit in Kraft Singles is
sufficiently likely to have affected consumers’ choices with respect to the product to be considered material.
See Recker Tr. 603-04, 758: CX 827, p. 72.

26 A October 1985 “Creative Review” by J. Walter Thompson stated that “CSPI & competitive complaints
have repeatedly threatened long-term use of ‘5 oz. of milk’ claim.” CX 6Z. A 1986 “Creative Strategy” stated
that “[a]lternative strategy and copy is needed as a back-up to the currently contested advertising,” and
indicated that the regional test of “Class Picture/4 times” was to “‘determine viability of this ‘non-5 oz." copy
in the event that use of ‘5 oz.’ claim be discontinued.” CX 11 B, C, E.
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good source of calcium, but the “Class Picture II” (5 oz.) version
“[d]irectly links calcium claims to 5 oz. of milk claim of the current
national campaign.”?? IDF 90; see CX 36B; CX 56A.

In January and February 1986, respectively, the FTC and the
California Attorney General’s Office notified Kraft that investigations
had been initiated to determine, inter alia, whether Kraft’s ads
conveyed the milk equivalency claim. IDF 88; see CX 286, CX 166.
While copy tests conducted in late 1985 (on “4 times”) and early 1986
(on “5 ounce”) indicated that both versions of ‘“Class Picture” were
acceptable alternatives for meeting Kraft's marketing goals (see CX
36E), Kraft ultimately selected the “Class Picture/5 ounce” version
for national dissemination in June 1986, explaining that this was done
to avoid consumer confusion. Feldmann Tr. 1524; see CX 62 Z-9, Z-
13. Kraft also did not adopt any of several other versions of “Class
Picture/5 ounce” print and broadeast copy described in a J. Walter
Thompson memorandum as ‘“‘acceptable options which do not imply
nutritional equivalence,” even though there appeared to be some
recognition, reflected in contemporaneous Kraft documents, of a
possible “cause-effect relationship between ‘6 ox. milk’ and ‘calci-
um.”” CX 8A; see also CX 42; CX 84. We find it reasonable to infer
from Kraft’s persistence in using the challenged ad copy under these
circumstances, and in making only minor modifications, that Kraft
believed this copy contributed to consumer purchases of Kraft Singles.

B. Materiality of Imitation Superiority Claim

We also find that the imitation superiority claim is material. We
agree with the ALJ that there is evidence suggesting that Kraft
intended the “Skimp” campaign to convey an imitation superiority
message. 2 IDF 91, 189. We find this [27] evidence sufficient to allow

% A 1986 “Creative Strategy” stated as objectives: “[cJontinue to realize benefits of *5 oz. of milk’
advertising,” and “[m]aximize impact of ‘calcium/5 oz." message on a national basis.” CX 11C.
% For example, a December 3, 1984 Kraft Marketing Research “Post Completion Summary” states:

ACTIONS TAKEN (PLANNED) BASED ON RESEARCH: The 5 oz. of milk” theme will continue to
provide the primary support for Kraft Singles differentiation. The next phase creative development will

link the end benefits of taste and nutrition to the 5 oz. of milk comparative.

CX 120. A subsequent “Request for Marketing Research,” dated January 4, 1985, identifies as the objective of
the research on the new “Skimp” commercial:

Measure the breakthrough and communication of the taste, nutrition benefits linked to the 5 oz. of milk
reason why. The spot should communicate calcium as the key nutrition element, and more milk makes 'em
good as the summary line. Retention of 5 oz. of milk as a measure of superiority is also key.

CX 122A. A March 28, 1985 Kraft Singles “Creative Presentation™ states:

Kraft Singles is the premium-priced brand in the IWPS category. However, it is not clear to consumers
what the difference is between Kraft and private label or imitation brands.

(footnote cont’'d)
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us to presume the materiality of this claim.2® We also agree that
materiality is shown by evidence that the challenged ad copy led to
increased sales, and find that there is sufficient evidence to infer that
the imitation superiority message contributed to the increase in
consumer purchases of Kraft Singles at a time when that product was
priced about 40 percent higher than imitation slices. [28] See, e.g., IDF
190-192; Deception Statement, 103 FTC at 183 & n. 57; American
Home Products Corp., 98 FTC 136, 369-70 (1981), aff°d, 695 F. 2d
681 (3d Cir. 1982).

We have considered the results of Kraft’s materiality survey, and
agree with the ALJ’s findings that it is insufficiently probative to
rebut the evidence in support of the materiality of the milk
equivalency claim.3° IDF 194-210; see RX 82. In particular, we agree
that the limited response options offered to survey participants did not
adequately elicit all of the ways in which consumer conduct with
respect to the product might be affected by the implied claims at issue.
IDF 203, 205, 207-10.

V. SCOPE OF RELIEF

Having found that respondent’s ads convey material claims that are
false, unsubstantiated and likely to mislead consumers acting reason-
ably in the circumstances, we affirm the ALJ’s conclusion that these
ads violate Sections 5 and 12 of the Federal Trade Commission Act,
and issue the attached order. The order we adopt differs significantly
from the order entered by the ALJ in that we broaden coverage in
Part I from “individually wrapped slices of pasteurized process,
imitation or substitute cheese products” to “any product that is a
cheese, related cheese product, imitation cheese, or substitute

Our current advertising addresses this situation by seeking to convince consumers that Kraft Singles is
worth its premium price because of the superior nutritional value in its “5-o0z. of milk in every slice.”

CX 32B.
2 See Deception Statenent, 103 FTC at 182 & n. 51, citing American Home Products Corp., 98 FTC 136,

368-69 (1981):

The very fact that AHP sought to distinguish its products from aspirin strongly implies that knowledge of
the true ingredients of those products would be material to purchasers.

A comparative claim such as this one, which not only describes the contents of the advertised product but also
distinguishes that product from competing products, seems particularly likely to be material.

30 Respondent argues that its materiality survey also demonstrates that the imitation superiority claim is not
material because it shows that survey participants ranked calcium only seventh out of nine characteristics in
terms of importance to their decision to purchase Kraft Singles, and thus, that a caleium superiority claim
would not be material to consumers. RAB at 66, 69; RRAB at 77-78. We agree with the ALJ that the survey
results confirm the importance of calcium to consumers in their purchase decisions since over 71% of the
survey participants rated “a source of calcium' as an ‘“‘extremely” or “very important” factor in their
purchase decision. IDF 190.
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cheese,” as proposed in the Notice order.3! The final order prohibits
misrepresentations [29] about the absolute or comparative content of
calcium or any other nutrient in the covered products, and prohibits
any such nutrient content claim that is not substantiated by competent
and reliable scientific evidence. We are persuaded that an order
extending not only to Kraft Singles, but also to Kraft’s other cheeses
and cheese-related products, is warranted by the record in this case.
We disagree that the narrower order entered by the ALJ is sufficient.
We therefore grant complaint counsel’s appeal.

The ability of the Commission to issue orders containing such
fencing-in requirements is well established. See, e.g., F'TC v. Colgate-
Palmolive Co., 380 U.S. 374, 394-95 (1965); Sears, Roebuck & Co. v.
FTC, 676 F.2d 3885, 391-92 (9th Cir. 1982); Jay Norris, Inc. v. FTC,
598 F.2d 1244, 1250 (2d Cir.), cert. denied, 444 U.S. 980 (1979); ITT
Continental Baking Co., 532 F.2d 207, 223 (2d Cir. 1976); Litton
Industries, Inc., 97 FTC 1, 78-80 (1981), aff’d, 676 F.2d 364 (9th Cir.
1982). The Commission has wide latitude in fashioning appropriate
orders to prevent inventive respondents from pursuing a course of
conduct similar to that found to have been deceptive in the past. FTC
v. National Lead Co., 352 U.S. 419, 429 (1957); Jacob Siegel Co. .
FTC, 327 U.S. 608, 612-13 (1946). However, the Commission’s
discretion is subject to two constraints. First, to assure that the order
is understood by the violator, the order’s provisions must be
sufficiently clear and as precise as circumstances permit. FTC v.
Colgate-Palmolive Co., 380 U.S. at 393; American Home Products
Corp. v. FTC, 695 F. 2d 681, 705 (3d Cir. 1982). Second, there must
be a “‘reasonable relationship” between the remedy and the unlawful
conduct found to exist. F'TC v. Colgate-Palmolive Co., 380 U.S. at
394-95; Jacob Siegel Co. v. FTC, 327 U.S. at 6183; FTC v. Mandel
Bros., Inc., 359 U.S. 3885, 392 (1959); F'TC v. Ruberoid Co., 343 U.S.
470 (1952); Jay Norris, Inc. v. FTC, 598 F.2d at 1250-51; Avnet, Inc.
v. FTC, 511 F.2d 70, 79 (7th Cir. 1975). To ensure that any order
requirement bears a reasonable relationship to the unlawful conduct
found to exist, the Commission considers the deliberateness and
seriousness of the violation, the degree of transferability of the
violation to other products, and any history of prior violations.

3! The order we issue differs from the ALJ's order in the following other respects: In Parts 11, 111, and IV of
the order, we have made several language changes for clarification purposes. We have also modified the
language of Part IV to require Kraft to provide a copy of the order to each of its operating divisions, and to all
distributors of any products covered by the order, within thirty days after the order becomes final. Finally, Part
V of the order has been amended to require Kraft to file a compliance report with the Commission within sixty
days after the order becomes final, as well as at such other times as the Commission may require.
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Thompson Medical, 104 FTC at 833; see also Sears, Roebuck & Co. v.
FTC, 676 F.2d at 391-92; Litton Industries, Inc., 676 F.2d at 370-
71.

The ALJ found that while respondent’s misrepresentations were not
an isolated occurrence, they were an ‘‘unintentionally deceptive
response to significant competitive pressures.” As the record did not
evidence past deception, he concluded that there was no persistent,
long-term pattern of deceptive advertising. ID at 71-72. We disagree
with the ALJ’s analysis, and conclude that the violations in this case
were sufficiently serious and deliberate to warrant the broader
product coverage we adopt in the attached order. [30]

The seriousness of the violations in this case is evidenced by the size
and duration of Kraft’s misleading advertising campaign. The
challenged ads were widely disseminated in print and broadcast media
for two and one-half years at a cost of more than $15 million annually.
IDF 23, CX 34C; see also IDF 24-25, 29-36, 40-42; Thompson
Medical, 104 FTC at 833 & n. 79; American Home Products Corp.,
98 FTC 136, 401 (1981), aff’d, 695 F.2d 681, 707 (3d Cir. 1982). The
seriousness of the violation is also affected by the fact that consumers
could not readily judge the truth or falsity of the implied calcium
claims. Thompson Medical, 104 FTC 834.

Deliberateness is evidenced by Kraft’s persistence in running the
challenged ad copy despite repeated warnings from various outside
sources that the copy might be implicitly misleading. See Thompson
Medical, 104 FTC at 834-35. In early 1985, prior to airing the
“Skimp” commercials, the ABC television network requested substan-
tiation for the “milk and calcium comparisons for Kraft Singles and
imitation slices” that were conveyed in the “Skimp” script submitted
for broadcast clearance. IDF 93-94. The record shows that Kraft’s
response to ABC’s repeated requests for substantiation was inade-
quate and misleading (see IDF 93, 94, 235), and that a contempora-
neous J. Walter Thompson legal memorandum acknowledged a
possible imitation superiority claim and recommended that substantia-
tion efforts be undertaken. IDF 95; CX 283: see also CX 165A; CX
226. Additional warnings followed in October 1985 from the Center
for Science in the Public Interest, in January 1986 from the Federal
Trade Commission, and in February 1986 from the California
Attorney General’s Office. IDF 88. At the very least, this pattern of
warnings suggests that Kraft knew or should have known that more
investigation needed to be done to determine whether its ads were
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conveying misleading messages, notwithstanding Kraft’s initial inter-
nal assessment that they were not. Moreover, although respondent
was clearly aware of acceptable alternatives to the misleading ad
copy, it declined to adopt them.®2 See discussion supra at Part IV.

Respondent argues that it should be entitled to rely on its own
internal analyses of the results from its pre-dissemination consumer
surveys. Kraft claims that it reasonably believed, based on its internal
analyses, that the challenged ads conveyed [31] no deceptive
messages.3® RAB 56-59, 70-78; RRAB at 56-62; see ID 71; IDF 80,
81, 84. However, respondent received repeated warnings from outside
sources throughout the challenged ad campaigns, which should at
least have alerted it that further inquiry would be appropriate, e.g.,
copy testing designed to measure whether its ads conveyed the
deceptive claims that were alleged. See, e.g., Thompson Medical, 104
FTC at 835-36 & n.82. While Kraft did take some steps in response to
the allegations concerning the ads (see IDF 28), it made no attempt to
determine whether those steps effectively corrected any implicitly
deceptive messages. Feldmann Tr. 1710. See, e.g., Thompson Medi-
cal, 104 FTC at 836. We find that Kraft’s reliance on its internal
evaluation of its pre-dissemination copy test results was not sufficient
in the circumstances.

Finally, we find that the violations in this case are readily
transferable to other Kraft cheese products, given the general
similarity between Kraft Singles and the additional cheese produets
that would be covered under the final order.3! See Thompson Medical,
104 FTC at 836; American Howme Products, 98 FTC at 405.
Accordingly, this order will apply to “any product that is a cheese,

32 We reject, as a ground for limiting the scope of the order in this case, the ALJ's conclusion that “Kraft
could be liable in the future for implied claims which it never intended to make, and could not have predicted it
could be found to have made,"” as well as the evidentiary basis upon which that conclusion appears to rest. See
ID 72.

33 Neither the lack of intent nor the existence of good faith is a defense to a Section 5 violation; advertisers
are liable for materially misleading claims or omissions that their advertisements convey to reasonable
consumers, even if this is done inadvertently. See Chrysler Corp. v. FTC. 561 F.2d 357, 363 & n. 5 (D.C. Cir.
1977); Southwest Sunsites, Inc., 105 FTC 7, 164-65 (1985), a/1°d, 785 F.2d 1431 (9th Cir.), cert. denied, 479
U.S. 828 (1986).

3 Respondent’s other cheeses and cheese products include the Cracker Barrel brand cheeses, Philadelphia
Brand Cream Cheese, and Velveeta Pasteurized Process Cheese Spread. IDF 2. Respondent was on notice of
the potential scope of product coverage we now adopt through the Notice Order attached to the Commission’s
complaint, and was also aware, through complaint counsel’s proposed findings and briefs filed in this
proceeding, that the rationale underlying the ‘*‘ready transferability” argument is an asserted general
similarity among Kraft cheeses and cheese products. Respondent has therefore had numerous opportunities,
including at oral argument, to dispute the accuracy of this factual assertion, but has not provided any evidence
indicating a pertinent distinction that would justify excepting any of its cheeses or cheese products from the
order.
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related cheese product, imitation cheese, or substitute cheese.” We do
not find that the lack of a prior history of violations of this type
outweighs the factors in support of such product coverage. [32]

Respondent argues that any order entered in this case would chill
and thus unconstitutionally restrict nondeceptive commercial speech.
RAB at 70-78; RRAB at 56-62. We find these arguments to be
without merit. First Amendment protections do not extend to
commercial speech found to be false and deceptive. Peel v. Attorney
Registration & Disciplinary Commisston of Illinots, 110 S. Ct. 2281,
2287 (1990); Zauderer v. Office of Disciplinary Counsel, 471 U.S.
626, 638 (1985); Bolger v. Youngs Drug Products Corp., 463 U.S. 60,
68-69 (1983); In re R.M.J., 455 U.S. 191, 203 (1982); Central
Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of New York, 447
U.S. 557, 563-64 (1980); Virginia State Bd. of Pharmacy .
Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771-72
(1976). In this case, the only categories of commercial speech
prohibited under the order would be advertising that is either
expressly or implicitly false or deceptive, 1.e., unprotected speech that
the government is free to restrict. We find that the record in this case
establishes a reasonable fit between the violations found and the scope
of the order’s prohibitions.? See Board of Trustees of SUNY v. Foz,
109 S. Ct. 3028, 3033-35 (1989) (First Amendment does not require
use of “least restrictive means’ but merely requires that there be a
““fit’ between the legislature’s ends and the means chosen to
accomplish those ends.”)

V1. CONCLUSION

For the reasons set forth above, we affirm the Administrative Law
Judge’s finding of liability, and modify the initial decision as
described. An appropriate order is appended.

35 Also baseless is respondent’s concern over possible “‘astronomical” civil penalties for advertising claims
covered by the order that it could not have anticipated would be found misleading. RAB at 49, 71. In any
action to enforce the order, the Commission would have the burden of proving that the challenged
advertisement violates the order’s prohibitions. Furthermore, in considering the appropriate amount of civil
penalties on finding liability, a court could consider such factors as the willfulness of the violation and the good
or bad faith of the defendant advertiser. Whatever remaining uncertainty the respondent faces with respect to
its future conduct is no different from the uncertainty faced by any party under order. See FTC v. Colgate-
Palmolive Corp.. 380 U.S. 374, 393 (1965).
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APPENDIX A - “‘SKIMP”

[Selected television and print advertisements]

¢ J. WALTER THOMPSON COMPANY —
€75 NORTH MICHICAN AVENUE CHICACO. ILLINOIS 60611 ; @_ﬁ
TELEVISION COMMERCIAL
CODE NUMBER: KRPS4231 TITLE: “SKIMP/BLUE EYES"
CLIENT: kraft, Inc. LENGTH: :30
PRODUCT: Process Singles STATUS: AS PRODUCED
1/25/85 cal
VIDED AUDIO
CU OF LITTLE GIRL'S FACE. LADY(VO): I admit it. 1 thought of
CU OF GIRL PICKING UP PACKAGE OF KRAFT skimping. Could you look in those big
SINGLES.

blue eyes and skimp on her? So I buy

CU OF PITCHER POURING MILK INTO GLASS.
IT ONLY FILLS UP PARTLY. MILK CONTINUES , KRAFT Singles. Imitation Slices use

TO POUR. IT FILLS UP GLASS FARTHER.
hardly any milk. But KRAFT has five

SUPER:  MILK AMOUNTS BASZID ON CHEESE CONTENT| ounces per slice. Five ounces.
KID EATS SINGLES SLICE. ) So her 1ittle bones get calcium they nee

BI-PACK OF KRAFT PACKAGE & LITTLE GIRL EATING{ to grow. No, she doesn't know what

@ 1985 kraft, Inc. that big KRAFT means. Good thing I do.
DISS TO CU OF MILK POURING INTO GLASS WHICH SINGERS: KRAFT Singles. More milk make:
ANIMATES BACK INTO FrAFT PACKAGE. N

'em...more milk makes 'em good.

DISS TO KID WITH PACKAGE. . 1 LADY(VD):  Skimp on her? No way.

SUPER: MORE MILK MAKES 'EM GOOD.

Cx=62 C-9200

10754
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[KRAFT)) PROCESS SINGLES

"Skimp/Blue Eyes” :30

LADY (VO): | samit it. | thought of So | buy KRAFT Singles. Imitation Slices use hardly any milk.
skimping. Could you look in those
big blue eyes and skimp on her?

But KRAFT has five ounces per slica. So her litthe bones get caicium they No, she doesn’'t know what that by
Five ounces. need to grow. KRAFT means. Good thing | do.

SINGERS: KRAFT Singles. Mors more milk makes ‘em good. LADY {VO): Skimp on her? No way.
milk makes ‘sm...

CX=C2 Z-72- 10843
LTS

KRPSA231 MARCH, 1985
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More mllk makcs em good _

ERIFIST N boalioas l-nln«J-

Shortstop 143141

Better Homas & Cardens 2/85, 5/85
Family Circle 3/19
Cood Housskeeping 3/85

. McCalls 3/85

Redbook /B85
Parents 3/85
Southern Living 2/85, 5/85

. True Story 4/8%5

Vemen'a Nav &/2

145
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APPENDIX B - ““CLASS PICTURE/5 OUNCE” (“‘CLASS PICTURE/II")

[Selected television and print advertisements]

(SFX: MUSIC & KIDS TALKING,
UNDER)

ANNCR (VO): Can you see what's
missing in this picture?

don’t get all the calcium recommended
for growing kids.

Kium the government recommends
tor strong bones and heaithy teeth.

KRPSE510 FEBRUARY, 1987

P

Weil, 3 government

ROCESS SINGLES

‘Class Picture/IlI’ :30
(Five ounces Version)

study savs that half the school kids in America

That's why KRAFT Singies are so Kratt is made from five ounces of milk

imporwant.

per slice. So they're concentrated with
calcium,

SUPER: ASPART OF AWELL.:

BALANCED DIET.

PHOTOGRAPHER:
KiDS: Cheess!

SUPER: ONE3/4 OUNCE SLICE HAS
70% OF THE CALCIUM OF FIVE
OUNCES OF MILK. DEPICTION.

Say cheese! ANNCR (VO): Say KRAFT Singles.
‘Causs kids love KRAFT Singles, night

‘downgto their bones.

CX=Bzs L7265

J. WALTER THOMPSON COMPANY
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"] WALTER THOMPSON COMPANY

875 NORTH MICHICAN AVENUE CHICACO ILLINOIS 600611

TELEVISION COMMERCIAL

CODE NUMBER:  KRPS6510 TITLE: “CLASS PICTURE/I1"
CLIENT: Kraft, Inc. LENGTH: :30

PRODUCT: Process Singles STATUS: AS PRODUCED

kg 6/2/86

VIDEO AUDID

KIDS GETTING THEIR SCHOOL PICTURE TAKEN. ANNCR(VD): Can you see what's missing
in this picture?

Well, a government study says that half
the school kids in America don't get all
the calcium recommended for growing kids.
CU OF KRAFT SINGLES PACKAGE. That's why KRAFT Singles are important.
SUPER: AS PART OF A WELL-BALAKNCED DIET.

SUPER: ONE 3/4 DUNCE SLICE HAS 70% OF KRAFT is made from five ounces of miik
TRE CALCIUM OF FIVE OUNCES OF
MILK. DEPTCTION. per slice. So they're concentrated witn

calcium. Calcium the government recorrenrc

for strong bones and healthy teeth.

TWO SLICES PUT ON BREAD.
DISSOLVE TO KIDS. PHOTO IS TAKEN.

PHOTO OF KIDS IN FRAME WITH PACKAGE IN
FRONT. PHOTOGRAPHER: Say Cheese!

KIDS: Cheese!
ANRCR(VD): Say KRAFT Singles.
'Cause kids love KRAFT Singles, right

down to their bones.
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Half of these kids
have a deficiency no one can see.

1 ving SCHODL
MRS LVLE

50% of America’s children arent  new teeth grow in swong.
getting their recommended dietary Kraft Singles are an excellent
allonance of calcium. A gnemment source of calcium. In . Amfi Singles
stuch his uncovered some sunbng ficis. are made fm 2 ounce< of milk per 4 ounce
Halfof Americas chikdren hine diets i sbce. <0 they re concentraed nath citkivm'®

don't meet the calcium recommendaations Include Kireff Singles i o part of

ofthe US. Foud and Nutntion Board. vour children's neell-balinead diet. You'll

And thar's not aod. el etter knenving thea're gettimg
Beviiuse cikcium is esenual o cakiium recommended for

wur chiklren duning their gnmth
vedn. when bones and teeth are
developing rpidh: An adequate
cakium k«elTelps keep vour
child's bunes gnming straight
and sturdy: And helps make sure

stRmg bones i
and healtln tevth. S w
Kids love Kmt Singles,
right down 10 their bones.
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FINAL ORDER

This matter has been heard by the Commission upon the appeals of
respondent Kraft, Inc., and complaint counsel and upon briefs and oral
argument in support of and in opposition to the appeals. For the
reasons stated in the accompanying opinion, the Commission has
determined to affirm the initial decision of the Administrative Law
Judge, except as otherwise noted, and enter the following order.
Accordingly,

L

It 1is ordered, That respondent Kraft, Inc., a corporation, its
successors and assigns, and its officers, agents, representatives and
employees, directly or through any corporation, subsidiary, division or
other device, in connection with the advertising, labeling, offering for
sale, sale or distribution of any product that is a cheese, related cheese
product, imitation cheese, or substitute cheese, in or affecting
commerce, as ‘‘commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from:

A. Misrepresenting in any manner, directly or by implication, the
calcium content or amount, or the content or amount of any other
nutrient of any such product;

B. Misrepresenting in any manner, directly or by implication, the
comparative caleium content or amount, or the comparative content or
amount of any other nutrient of any such product;

C. Representing in any manner, directly or by implication, the
caleium content or amount, or the content or amount of any other
nutrient of any such product, unless at the time of making such
representation respondent possesses and relies upon competent and
reliable scientific evidence that substantiates the representation.
“Competent and reliable scientific evidence” shall mean, for purposes
of this order, those tests, analyses, research, studies or other evidence
conducted and evaluated in an objective manner by persons qualified
to do so, using procedures generally accepted by others in the
profession or science to yield accurate and reliable results; or

D. Representing in any manner, directly or by implication, the
comparative calcium content or amount, or the comparative content or
amount of any other nutrient of any such product, unless at the time
of making such representation respondent possesses and relies upon
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competent and reliable scientific evidence that substantiates the
representation. “Competent and reliable scientific evidence” shall
mean, for purposes of this order, those tests, analyses, research,
studies or other evidence conducted and evaluated in an objective
manner by persons qualified to do so, using procedures generally
accepted by others in the profession or science to yield accurate and
reliable results.

II.

It is further ordered, That for three (3) years after the last date of
dissemination of any representation concerning any product specified
in Part I of this order, respondent, or its successors and assigns, shall
maintain and upon request make available to the Federal Trade
Commission for inspection and copying copies of:

1. All materials that were relied upon by respondent in disseminat-
ing such representation; and

2. All test reports, studies, surveys, demonstrations or other
evidence in its possession or control that contradict, qualify, or call
into question such representation.

1II.

It 1s further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may affect
compliance obligations arising under this order.

IV.

It is further ordered, That respondent shall, within thirty (30) days
after this order becomes final, distribute a copy of this order to each of
its operating divisions, and to all distributors of any product
manufactured or marketed by respondent that is specified in Part I of
this order.

V.

It is further ordered, That respondent shall, within sixty (60) days
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after this order becomes final, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

Commissioner Starek not participating.



