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This consent order prohibits , among other things , Pacific Resources , Inc. (" PRI"
from acquiring, without prior Commission approval , any substantial Hawaiian

wholesale terminal from a competitor or from entering into any terminalling
agreement for more than fifty

pef( ent

of the capacity of such terminal.

Appearances
or the Commission:

For the respondent:
Dunn
Dunn

Arthur J. Nolan.
and

John Ilerfort

Crulcher New York City and
Crutcher Washington ,

Stuart D. Karle

Gibson

Phillip H. Rudolph Gibson
D.

COMPLAINT

The Federal Trade Commission , having reason to helieve that
respondent , Pacific Resources , Inc. (" PRI" ), a corporation subject to
the jurisdiction of the Federal Trade Commission , has entered into an
agreement with Shell Oil Company (" Shell" ), described in paragraph
5 herein , that , if consummated , would violate Section 7 of the Clayton
Act , as amended , 15 U. C. 18 , and Section 5 of the Federal Trade
Commission Act , 15 U. C. 45; that said agreement and the actions of
the respondent to implement that agreement constitute violations of
Section 5 of the FTC Act , 15 U. C. 45; and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest , hereby issues its complaint , stating its charges as

follows;
I. PACIFIC RESOURCES , INC.

1. Respondent PRI is a corporation organized and existing under
the laws of the State of Hawaii , with its principal place of husiness at
738 Bishop Street. Honolulu. Hawaii.
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2. PRI is , and at all times relevant herein has been , engaged in
commerce as " commerce " is defined in Section 1 of the Clayton Act
as amended , 15 U. C. 12 , and is a corporation whose business is in or
affecting commerce as " commerce " is defined in Section 4 of
Federal Trade Commission Act , as amended , 15 U. C. 44.

the

II. SHELL OIL COMPANY

3. Shell is a corporation organized and existing under the laws of
the State of Delaware , with its principal place of business located at
One Shell Plaza , Houston , Texas.
4. Shell is , and at all times relevant herein has been , engaged in
commerce as " commerce " is defined in Section 1 of the Clayton Act
C. 12 , and is a corporation whose business is in or
affecting commerce as " commerce " is defined in Section 4 of the
Federal Trade Commission Act , as amended , 15 U. C. 44.

as amended , 15 U.

Ill. THE ACQUISITION
5. On or about March 17 , 1987 , PRI entered into a purchase

agreement with Shell pursuant to which PRI agrced to purchase the
petroleum terminallng and distribution asscts and operations of Shell
in the State of Hawaii. The total valuc of the proposed transaction is
approximately $32 milion. On November 6 , the United States District
Court for the Western District of Washington preliminarily enjoined
the proposed transaction. On November 12 , 1987 , PRI and Shell
terminated the acquisition agreement and withdrew their Hart- ScottRodino filing.
IV. TRADE AND COMMERCE
A.

Relevanl Line of

6. Two relevant lines of commerce

Commerce
in which to analyze PRI's

acquisition of the Hawaiian assets of Shell Oil Company are the

distribution of gasoline and diesel fuel from terminals.
B.

Relevant Section of the Country

7. The relevant sections of the country are the individual islands of
Oahu , Maui , Hawaii , and Kauai in the State of Hawaii.
V. MARKET STRUCTURE

8. Distribution of gasoline and diesel fuel from terminals in each
relevant market is extremely concentrated , whether measured by
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Herfindahl- Hirschmann Indices (" HHI" ) or by two- firm and four- firm
concentration ratios.
VI. BARRIERS TO ENTRY

9. Entry into the relevant markets set out in paragraphs 6
herein , is very difficult.

and 7

VII. ACTUAL COMPETITION

10. PRI and Shell arc actual competitors in the distribution of
gasolinc from terminals on the island of Oahu. PRI and Shell

are

actual and potential competitors in the distribution of diesel from
terminals on the islands of Oahu and Hawaii.
VIII. POTENTIAL COMPETITION

11. PRI and Shell are potential competitors in the distribution of
gasoline from terminals on the islands of Hawaii , Maui and Kauai.
PRI and Shell are potential competitors in the distribution of diesel
from terminals on the islands of Maui and Kauai.
IX. EFFECT
12. Thecffect of the proposed acquisition ,

if consummated , may be

substantially to lessen competition in the product markets in relevant

sections of the country described above in paragraphs 6 and 7 in
violation of Section 7 of the Clayton Act , 15 U. C. 18 , and Section 5
of the Fcderal Trade Commission Act , 15 U. C. 45 , in the following
ways , among others:

a. eliminating actual competition between Shell and PRI;
b. eliminating potential competition between Shell and PRI;
c. crcating a dominant firm;
d. increasing the degree of vertical integration and thereby the
difficulty of entry; and
e. facilitating anticompetitive interdependent conduct , nonrivalrous
behavior , collusion , or parallel policies of mutual advantage.
All of the above increase the likelihood that firms in the market will

increase prices and dccrease the likelihood that they will decrease
prices both in the near future and in the long tcrm.

X. VIOLATION CHARGED

13. The acquisition agreement described in paragraph 5 herein

t'AGl1"H.
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constitutes a violation of Section 5 of thc Fcdcral Trade Commission
Act , as amended , 15 U. C. 45.
14. The proposed acquisition described in paragraph 5 herein would
if consummated , violate Section 7 of the Clayton Act as amended , 15
C. 18.

DECISION AND ORDER

The Commission having heretoforc issucd its complaint charging
respondcnt Pacific Resourccs , Inc. (" PRI" ) with violation of Section 5
of the Federal Tradc Commission Act , as amended , 15 U. C. 45 , and
Section 7 of the Clayton Act , as amended , 15 U.

C. 18 , and

respondent having been servcd with a copy of that complaint , together
relief; and

with a notice of contcmplated

Respondent PRI , their attorneys , and counsel for the Commission

having thereafter executed an agreement containing a conscnt order
an admission by PRI of all jurisdictional facts set forth in the
complaint , a statement that the signing of said agreement is for
settcment purposes only and does not constitute an admission that
the law has been violated as alleged in such complaint , and waivers
and other provisions as required by the Commission s Rulcs; and

The Secretary of the Commission having thereafter withdrawn this
matter from adjudication in accordance with Section 8. 25(c) of its
Rules; and

The Commission having considered the matter and having thereupon accepted the executed consent agreement and placed such

agreement on the public record for a period of sixty (60) days , now , in

further conformity with the proccdure prescribcd in Section 3. 25(f) of
its Rules , the Commission hereby makes the following jurisdictional
findings and enters the following order:

1. Respondent PRI is a corporation organized , existing, and doing

business under and by virtue of thc laws of the State of Hawaii with
principal offices at
n8
Bishop Strect , Honolulu , Hawaii.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent PRI , and the

proceeding is in the public interest.

PACIFIC RESOURCES ,
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had in the past two (2) years equipment to dispense smaller quantities
from the storage tanks into tank trucks. " Terminal" does not include

(i) an entire facility that has been closed and has not been used to
store petroleum products for at least two (2) years prior to

its

proposed acquisition by respondent or (ii) any part of a facility that is
used and has been used for the last two (2) years exclusively for the
storage of products other than petroleum products.

Terminalling means storing petroleum products at a terminal.
A party is " engaged in terminalling " if it stores petroleum product at
(i)

a facility that it
G)

owns or operates in whole or in part.

Terminalling agreement"

means any arrangement whereby

respondent (i) purchases or leases any part of a terminal , (ii) becomes
the operator of any part of a terminal , or (iii) contracts for the use of
any part of a terminal.
(k)
Throughp-ut agreement"
means any arrangement , other than a
terminalling agreement as defined in subparagraph (j) of this
paragraph , for receipt , storage and dispensing of petroleum products

at a terminal owned or operated by another person or firm.
II.
It
is
ordered That for a period commencing on the date this order
becomes final and continuing through March 31 , 1997 , respondent
shall cease and desist from acquiring, directly or indirectly, through
subsidiaries or otherwise , without prior approval of the Fedcral Trade
Commission , any part of the stock or share capital of any person or
firm engaged in terminalling, refining, or retail marketing in the State

of Hawaii , or any assets of , or interest in a refinery, terminal or
gasoline station in the State of Hawaii.

It is further ordered That for a period commencing on the date this
order becomes final respondent shall ccase and desist from entering
into , directly or indirectly, through subsidiaries or otherwise , without
the prior approval of the Fcderal Trade Commission , any terminalling
agreement in the State of Hawaii that takes effect before March 31
1997.
Provided , however That nothing in paragraph II of this order shall
require prior approval of the Federal Trade Commission for , or
prohibit respondent from:
(a) acquiring in a transaction (not part of a series of transactions

involving the acquisition for $375 000 or more of all or part of a
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tcrminal) a terminal the acquisition price of which is not more than
$375 000;

(b) acquiring any gasoline stations from any party who neither owns

nor operates all or part of a terminal on the island of the State of
Hawaii wherc such gasoline station or stations are located and has
neither owned nor operated a terminal on that island within two (2)
acquisition;
(c) acquiring from anyone party any of the following: (i) not more
than ten (10) gasolinc stations on the Island of Oahu; (ii) not more
than four (4) gasoline stations on the Island of Maui; (iii) not morc
than three (3) gasoline stations on the Island of Hawaii; (iv) not more
than two (2) gasoline stations on the Island of Kauai; (v) not more

years of the time of the proposed

than one (1) gasoline

station on the Island of Molokai;

petroleum products
capacity of a terminal , provided that the lease or contract does not
have the effect of cxcluding others from the use of 50 percent of the
petroleum products capacity of the terminal;
(e) making any leasc or contract for thc use of a terminal whcre
(d) leasing or contracting for the use of the

neither the owner nor operator of that terminal has owned within two

(2) years of the lease or contract any gasoline stations located on the
same island as thc terminal; or
(1) making any lease or contract for the use of a terminal where the
owner and the operator retains owncrship of at least the same numbcr
of gasoline stations that it owns on the same island as the terminal for
at least five (5) years after the lease or contract is consummated.

II.
One (1) year from the date this order becomes final and annually
thereafter , respondent shall file with the Commission a verified
written report of its compliance with this order , as well as a summary
of the date , parties , location , volumes , duration and terms of each
agreement respondent entered during the year concerning (i) any
acquisition or lease from another party of a gasoline station in the

, (ii) any acquisition of a terminal in the statc of
Hawaii , and (iii) any arrangcment that provides respondent with
state of Hawaii

of Hawaii not
owned or operated by respondent , including cxchange agreements

petroleum product storage at a terminal in the state

throughput agreements , leases or similar arrangements.

PACWIC
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IV.
Nothing in this order shall apply to , require Federal Trade

Commission prior approval for the exercise of, or otherwise limit the
respondent' s rights under any terminalling or other agreement in
effect prior to the date this order becomes final , or to any extension of

these rights if the assets , capacity, and throughput (as appropriate)
available to respondent do not increase as a result of such extension.

For the purpose of determining or securing compliance with this
order , and subject to any legally recognized privilege , upon written
request and on reasonable notice to respondent made to its principal
offices , respondent shall permit any duly authorized representatives of
the Commission:

1. Access ,

during office hours and in the presence of counsel , to

inspect and copy all books , ledgers , accounts , correspondence

memoranda and other records and documents in the possession

or

under the control of respondent relating to any matters contained in

this order; and

2. Upon five (5) days ' notice to respondent and without restraint or

interference from them ,

to interview

officers or employees

respondent , who may have counsel present , regarding such matters.
VI.
It

is

further ordered

That respondent shall notify the Commission

at least thirty (30) days prior to any proposed change in its corporate
arising out of this

structure that may affect compliance obligations
order including but not limited to dissolution ,

assignment or sale

resulting in the emergence of a successor corporation , the creation or

dissolution of subsidiaries or any other change.
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CONCURRING STATEMENT OF CHAIRMAN DANIEL OLIVER

In October 1987 the Commission filed an application for injunctive

relief to prevent Pacific Resources , Inc. from acquiring any of the
Hawaiian Petroleum distribution and marketing assets of Shell Oil
Company. I supported the Commission decision to authorize that
application. In

November 1987 a

federal district court enjoined

consummation of the acquisition , and the parties subsequently
announced that they had terminated their acquisition agreements.
Later in November 1987 the Commission voted to issue an

administrative complaint against Pacific Resources. I dissented from
that decision because Pacific Resources had abandoned its acquisition
effort , and I felt that additional litigation to secure additional relief
was not warranted. Fortunately, counsel for the complaint and for
Pacific Resources have been able to negotiate an order that represents
a good settement , and that is far preferable to the prospect of

additional litigation. I have therefore voted for final approval of the
proposed order.
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IN THE MATTER OF

NEW YORK STATE CHIROPRACTIC ASSOCIATION
CONSENT ORDER ,

ETC. ,

IN REGARD TO ALLEGED VIOLATION OF

SEC. 5 OF TIlE FEDERAL TRADE COMMISSION ACT

Docket 9210. Complaint ,

Sept.

987-Decision, Nov.

, 1988

This consent order prohibits , among other things , the New York State Chiropractic
Association from conspiring to coerce higher payments for chiropractors from
Group HeaJth Inc. , a third- party payer of health care benefits , through mass

departicipation.

Appearances
For the Commission:

For the respondent:

Jonathan B. Banks.

Whitc Plains , N. Y.
Simon Washington , D.

Lillian R. Villanova

Tom M. Schaumberg, Howrey

and

COMPLAINT

Pursuant to thc provisions of the Federal Trade Commission Act , as
amcnded (15 U. C. 41 et seg. ), and by virtue of the authority vested
in it by said Act , the Federal Trade Commission , having reason to
believe that the New York State Chiropractic Association has violated
the provisions of Section 5 of the Federal Trade Commission Act and

respect thereof would be in the public
interest , hereby issues this complaint , stating its charges as follows:

that a proceeding by it in

PARAGRAPH 1. Respondent

New York State Chiropractic Association
respondent" ) is a corporation formed pursuant to the laws of the

State of New York.

Respondent is a

voluntary association of

approximately 1800 chiropractors , who comprise a majority of the
chiropractors licensed to practice in New York. Its principal business
office is located at 215 Park Avenue South , Room 1813 , New York
New York.
PAR. 2. Respondent' s members are generally cngaged in thc
business of providing chiropractic services to patients for a fce. Except
to the extent that competition has been restrained as herein alleged

respondent' s members have been and are now in competition among

NEW YORK
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agrees not to require any payment from the patient (except for the
small co- payment GHI requires the patient to make under some
contracts).

PAR. 7. GHI competes with many other persons offering health
benefit programs. This competition involves prices

(i.

premiums),

services covered and many other factors of concern to individuals
seeking health insurance. Therefore , GHI seeks to minimize its costs
while also securing participation agreements with sufficient health
care providers , in terms of quantity, quality and other relevant factors

to attract subscribers to the GHI health benefit programs. According-

ly, GHI offers to chiropractors participation agreements with the
terms and conditions that GHI believes will minimize its costs while

still attracting enough chiropractors to make GHI health benefit
programs attractive to consumers. Absent collusion between or among
chiropractors , each chiropractor would decide individually whether to
enter into a participation agreement with GHI , and GHI and its

subscribers would enjoy the benefits

of competition

among the

chiropractors.
PAR. 8. In deciding the terms and conditions to offer chiropractors

in participation agreements , GHI has attempted to keep down the
price it pays for chiropractic services provided to its subscribers in at
least two ways. First , it has limited the dollar amount it will pay for
each diagnostic x-ray, initial consultation session and actual treatment
session. Second , it has limited the number of treatment sessions for
which it will provide payment , absent a specific showing by the
chiropractor that additional treatments are or were necessary and
appropriate.
PAR. 9. In 1984 respondent agreed with some of its members , and
some of its members agreed among themselves , that they would not

compete with each other , but would act as a united front to coerce an
increase in payments to participating chiropractors. Pursuant to that
agreement , respondent , acting as a combination of at least some of its
members , or in conspiracy with some of them or others , engaged in
the following specific actions , among others:

A. In December 1984 respondent threatened GHI with collective
action by its me,.bers if GHI did not accede to respondent' s demand
for increased payment levels for chiropractic services.

B. In January 1985 respondent took a survey of its members to
determine , among other things , whether those who participated in
GHI's program would support a concerted departicipation effort. The

- - ~~~~
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DECISION AND ORDER

The Commission having heretofore issued its complaint charging
the respondent named in the caption hereof with violation of Section 5
of the Federal Trade Commission Act , as amended , and the respondent having been served with a copy of that complaint , together with

relief; and
The respondent , its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondent of all the jurisdictional facts set forth

a notice of contemplated

in the complaint , a statement that the signing of said agreement is for

settement purposes only and does not constitute an admission

by

respondent that the law has been violated as alleged in such
complaint , and waivers and other provisions as required by the

Commission

s Rules; and

The Secretary of the Commission having thereafter withdrawn this
25(c) of its Rules; and
The Commission having considered the matter and having thereupon accepted the executed consent agreement and placed such
matter from adjudication in accordance with

agreement on the public record for a period of sixty (60) days , now in

further conformity with the procedure prescribed in Section 3. 25(f) of
its Rules , the Commission hereby makes the following jurisdictional
findings and enters the following order:

1. Respondent New York State Chiropractic Association is a
existing and doing business under and by

corporation organized ,

virtue of the laws of the State of New York ,

with its office and

principal place of business located at 215 Park Avenue South , in the

City of New York , State of New York.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding is
in the public

interest.
ORDER

It

is

ordered That for

purposes of this order the

following

definitions shall apply:
A.

NYSCA"

means New York State Chiropractic Association and
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its Board of Directors , House of Delegates , districts , committees

officers , representatives , agents , employees , successors and assigns.

Third- party payer means any person or entity that reimburses for , purchases , or pays for health care services provided to any
B.

other person , and includes , but is not limited to , health insurance

companies; prepaid hospital ,

medical or other health service plans

Shield and Blue Cross plans; health maintenance
organizations; preferred provider organizations; government health
benefits programs; administrators of self- insured health benefits
programs; and employers or other entities providing self- insured
such as Blue

health benefits programs.
C.

Chiropractor

means a person licensed to engage in the

practice of chiropractic.
D.

Participation ayreemenl"

means any existing or proposed

agreement in which a third- party payer agrees to pay a chiropractor
directly for the provision of chiropractic services , and the chiropractor
agrees in advance to accept such payment from the third- party payer
for the provision of such chiropractic services during the term of the
agreement.
II.
It
is further ordered That NYSCA , directly, indirectly, or through
any corporate or other device , in connection with the provision of

chiropractic services in or affecting commerce , as " commerce " is
defined in the Federal Trade Commission Act , shall forthwith cease
and desist from:

A. Entering into , attempting to enter into , organizing, implement-

ing, or continuing any agreement or

understanding, express or

implied , with any NYSCA member or among any NYSCA members , to
deal with any third- party payer on collectively determined terms by,
for example:

1. acting on behalf of any NYSCA member or members to negotiate

with any third- party payer; or
2. communicating that NYSCA members will refuse to enter into or
withdraw from any participation agreement , actual or proposed , if any
term or condition is not acceptable to NYSCA or to NYSCA members
collectively.
B. For a period of eight (8) years after the date the order is served

NEW YORK STATE CHIROPRACTIC ASSOUIATION
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NYSCA member on the desirability or
appropriateness of any participation agreement or of any term of any
participation agreement , actual or proposed , including, but not limited

providing advice to any

, comments on the desirability or appropriateness

of any such

agreement or term , or advice that any NYSCA member refuse to enter
into or withdraw from any participation agreement , actual or
proposed.
III.
It

is

further ordered

That NYSCA:

A. Mail a copy of this order to each of its members within thirty (30)
days of the date the order is served.
B. Publish this order in an issue of
NYSCA Newsletter
published no
later than sixty (60) days after the date the order is served in the

same type size normally used for articles which are published in
NYSCA Newsletter.
C. For a period of fivc (5) years after the datc the ordcr is served

provide each ncw NYSCA member with a copy of this order at

time the member is accepted

the

into membership.

IV.
It

is

further ordered

That NYSCA:

A. Shall file a written report with the Commission within ninety
(90) days of the date thc order is served ,

and annually for five (5)
years on thc anniversary of the date the order was served , and at such
other times as the Commission may by written notice to NYSCA
require , setting forth in detail the manner and form in which it has

complied and is complying with the order.
B. For a period of five (5) years after the date the order is served

maintain and make available to Commission staff , for inspection and
copying upon reasonable notice , records adequate to describe in detail
any action taken in connection with the activities covered by Parts II
and II of this order , including, but not limited to ,

all documents

gcnerated by NYSCA or that come into NYSCA' s possession , custody,
or control ,

regardless of source , that embody, discuss or refer to the

tcrms or conditions of any participation agreement.
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It
is further ordered That NYSCA shall notify the Commission at
least thirty (30) days prior to any proposed change to itself, such as

dissolution , assignment , or sale resulting in the emergence of a
successor corporation or association , or any other change which may

affect compliance with this order.
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IN THE MATTER OF

EUGENE M. ADDISON ,

M.

, ET AL.

CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C- 3243. Complaint ,

Nov.

1988- Decision, Nov.

1.5 , 1988

This consent order prohibits , among other things , certain physicians in Huntsvile
Texas from engaging in

anticompetitive activities to prevent or impair the

operation of health maintenance organizations (HMOs).

Appearances

Raymond L. Randall.

For the Commission:

For the respondents:

Durham, Parle
Huntsvile , Tx.

James Foster Andrews Houston , Tx. Davis
Schulze Huntsvile , Tx. and
Haney
Kraemer

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authority vested in it by said Act ,

the Federal

Trade Commission , having reason to believe that the individuals

named above (hereinafter " respondents ) have violated the provisions
of said Act and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest , hereby issues this
complaint stating its charges as follows:
PARAGRAPH 1. For the purposes of this complaint , the term

Huntsville area means the city of Huntsville , Texas , and the rest of
Walker County, Texas , the county within which Huntsville is located.

PAR. 2. The respondents are:
a. Eugene M. Addison , M.

1909 22nd Street ,

, a board- certified family practitioner

Huntsville , Texas.

b. B. Jack Atkins , M. , a board- certified obstetrician- gynecologist
2135 1- , Suite A , Huntsville , Texas.
c. Michael C. deBerardinis , M. , a board- certified urologist , 2950 I, Suite 9 , Huntsville , Texas.

d. Alvin Gebert ,

2135 1-

M.

, a board-certified obstetrician- gynecologist

, Suite B , Huntsville , Texas.

340

FEDERAL TRADE COMMISSION DECISIONS
111 F.

Complaint

e. James M. Hanna , M. , a board-certified dermatologist , 2950 I, Suite 3 , Huntsvile , Texas.
, a board-certified internist , 2950 1-

f. J. Stan Hines , M.

, Huntsvile ,

, Suite

Texas.

g. Michael Koehl ,

M.

, a board-certified pathologist , 2950 1-

Suite 7 ,

Huntsvile , Texas.
h. J. Darrel Martin , M. , a board-certified orthopaedic surgeon
2950 1- , Suite 5 , Huntsvile , Texas.
i. Charles W. Monday, Jr. , M. , a board-certificd gcneral surgeon
2950 1- , Suite 6 , Huntsvile , Texas.
j. William L. Nix , M. , a board- certified pediatrician , 2135 1Suite C , Huntsvile , Texas.
k. Glen Oliver , M.
, a board- certified ophthalmologist , 2950 1Suite 10 , Huntsville , Texas.

I. Howell Towler , M. , a board- certified otolaryngologist , 2950 I, Suite 1 , Huntsvile , Texas.
m. Paul Vilardi , M. , a board- ccrtified orthopaedic surgeon , 2950
, Suite 5 , Huntsvile , Texas.

n. Gene Wilson , M.
Suite 6 ,

Huntsvile ,

, a board-certified general surgeon , 2950 1Texas.

PAR. 3. Respondcnts are physicians liccnsed by the State of Texas

and practice medicine in Texas as sole practitioners at the addrcsses
shown in paragraph two. The respondents are engaged in the business
of providing medical and surgical services to patients for a fee. Except
to the extent that competition has been rcstrained as alleged herein

each respondent has been and is now in competition with
respondents and/or with other

the other

physicians.

PAR. 4. Each respondent' s general business practices , and thc acts
and practices described below , are in or affect commerce within the
meaning of Section 5( a)( 1) of the Federal Trade Commission Act , 15

C. 45(a)(I).
PAR. 5. The city of Huntsville , Texas , the county seat of Walker
County, is the county s only significant population center , containing
approximately 30 000 of the county s approximately 45 000 persons.

, on the
major interstate highway running between Houston and Dallas.

It is located approximately 70 miles northwest of Houston

PAR. 6. Huntsville Memorial Hospital (" the Hospital" ) is a 140- bed
hospital in Huntsvile , Texas , located at 3000 1- , Huntsville , Texas.
It is the only hospital in the Huntsvile arca. The next closest hospital
is in MontQ'omerv Countv in the

citv of Conroe. which has two

, "
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hospitals and is located about 30 miles southeast of Huntsville. There
is also a hospital located in Madisonville , which is approximately 32
miles northwest of Huntsvilc in Madison County. In 1984 , about 67
percent of Huntsville Memorial Hospital' s inpatient census was made

up of Huntsville area rcsidents.
PAR. 7. In January 1985 ,

there were 35 physicians in Huntsville
including
the 14 respondents. Of the 21 who are not respondents , approximately
11 were either general practitioners or family practice specialists
while the others were practicing in other medical and surgical
specialties. Thirteen nonrespondents were sole practitioners , while the
other eight were mcmbers of a group practice , the Family Practice &
Surgery Clinic , Inc. (" the Clinic
with active privileges on the medical staff of the Hospital ,

PAR. 8. The Clinic is a group practice that has been in existence

since at least 1982. It consisted solely of board-certified family

practice physicians until approximately July 1984 ,

when a board-

certified obstetrician- gynecologist (" OB- GYN" ) joined thc group. The
composition of the Clinic s membership has changed from time to
time. From July 1984 unti May 1986 , when the OB- GYN left the
Clinic , there were eight physicians at the Clinic. In August 1986 , one
of the family practice physicians left the Clinic. In September 1986 , a
general surgeon joined the Clinic.
PAR. 9. Prior to January 1985 , there were no health maintenance

organizations (" HMOs ) operating in the Huntsville area , and
virtually all services provided by Huntsvile area physicians were
provided on a fee- for- service basis. Few residents of the Huntsvile
area were members of an HMO , although some may have become
affiliated with an HMO operating in Conroe.
PAR. 10. In late 1984 , Sanus Texas Health Plan , Inc. (" Sanus ), an
HMO , decided to enter the Huntsville area market. Sanus is a " gate-

keeper " plan , under which a panel of primary- care physicians scrve as
for health care services for all the enrollees. Each
person enrolled in the HMO must initially go to one of the primarycare " gate- keeper " physicians when medical treatment is needed. If
the primary care physician detcrmincs that the enrollee needs to see a
specialist , he or she refers the enrollec to the appropriate specialist.
Ordinarily, the primary care physician refers enrollees to specialists
who have agreed to participate with the HMO participating
specialists. " Exccpt in case of emcrgcncics , the HMO is not obligated
to pay for health care services other than those provided or referred by
the primary care physician who serves as the " gate- keeper.
the " gate- keepers "
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Committee ). The Committee served as a vehicle for the respondents

activities to thwart the development of HMOs in the Huntsvile area.
PAR. 16. Beginning in January 1985 , during the one year before it
could begin operating, Sanus sought to convince at least some of the

specialists in Huntsvile to become participating specialists with its
plan. Throughout 1985 , there were sporadic contacts between Sanus
and the Committee , and between Sanus and some of the Committee

individual members. In December 1985 , just before Sanus would
become eligible to begin operations in the Huntsvile area , the Medical
Director of Sanus met with representatives of the Committee to

discuss the possibJe participation by the respondents. He attempted to
negotiate terms of participation , either formal or informal , that would

be acceptable to both Sanus and the specialists as a group. These
negotiations were unsuccessful , and in early February 1986 the

respondents , through a spokesman , notified Sanus ' Medical Director
by letter that the physicians on the Committee had " met

and. . .

decided to not participate with Sanus at this time.
PAR. 17. By March 1986 , the Clinic had entered into a contract to
serve as the primary care physicians and " gate- keeper " for another
HMO , Maxicare Texas , Inc. (" Maxicare ), that wished to begin

operating in the Huntsvile area.

PAR. 18. When respondents became aware that the Clinic had
entered into the agreement with Maxicare , some or an of the
respondents agreed that they would deal concertedly with Maxicare

and that they would jointly refuse to participate in it.
PAR. 19. Respondents attempted to restrict competition from the
HMO-affiliated Clinic and any physicians that the Clinic might recruit
by proposing revisions in the Hospital medical staff bylaws. On
September 16 , 1986 , respondents proposed extensive revisions in the

bylaws of the Hospital medical staff that would have , among other
things:

a. disqualified from eligibility for membership on the medical staff
at the Hospital any physician who was a member of a " multi- specialty
group practice " the definition of which included the Clinic , thereby
making Clinic physicians ineligible for medical staff membership and
the right to use the Hospital;
b. severely limited the influence of Clinic physicians in Hospital

affairs , such as the granting of medical staff privileges to new
applicants and the discipline and reconsideration of the medical staff

privileges of existing medical staff members ,

by excluding family

344

FEDERAL TRADE COMMISSION DECISIONS

Complaint

111 F.

practice specialists from the specialists who were eligible to be heads
of departments or " service chiefs " at the Hospital; and

c. given the respondents thc power to control access to the Hospital
by ncw physicians coming into the Huntsvile area by creating a
Community Development Committee " composed solely of the
service chiefs , whose function would be to determine whether there
was a " need" for the services of any physician who applied for
medical staff privileges at the Hospital. If in the opinion of the

Committee there was no " necd" for the applicant , the applicant would
not obtain privileges regardless of his or her education ,

skill ,

and

experience.
PAR. 20. The revisions proposed by respondents wcre approved by a

majority of the medical staff and , as required by medical staff bylaws
forwarded to the medical staff' s Executive Committee for review.
While the proposals were pending before the Executive Committec

the Hospital itsclf intervened and retained special counsel to review
the proposals. The special counsel recommended numerous changes
including thc deletion of the proposal listed in paragraph ninetcen "
above , indicating that " it is clear that thc doctors would like to deny

privileges for illegal , anticompetitive reasons. " Many of the other
proposed revisions were deletcd by the Executive Committee upon the
recommendation of thc special counsel , and of thc three proposals
mentioned in paragraph nineteen above , only proposal " b" was
actually adoptcd.

PAR. 21. Respondents ' conspiracy and acts taken in furtherance

thereof , have injured , or havc the tendency to inj)lre , consumers by,
among other ways:

a. lessening or restraining compctition among physicians

in the

Huntsvile area;
b. lessening or restraining competition between HMOs and other
third- party payers for subscribers in the Huntsville area by:

i. imposing on Sanus and Maxicare higher costs for medical services
available in a freely competitive market; and
ii. restraining the HMOs from expanding their geographic service
areas to the northern portion of the Huntsville area and beyond
because of the state regulatory requiremcnt that an HMO provide
hospital services within a specified number of miles from the enrollee
residencc; and
c. causing the cost to consumers of plans offered by third- party

than might have been

pavers to be higher than it would be in a fully competitive situation by:
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i. increasing premiums paid by consumers to third- party
imposing higher operating costs on the HMOs; and

payers by

ii. increasing the costs to consumers of obtaining specialty medical
services by often requiring patients who have enrolled in HMOs to

seek care outside the Huntsvile area.
PAR. 22. Respondents ' conspiracy and the acts taken in furtherance

thereof constitute unfair methods of competition in violation

of

Section 5 of the Federal Trade Commission Act, 15 U. C. 45. The
violations , or the effects thereof, are continuing and wil continue in
the absence of the relief requested.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of

certain acts and practices of the respondents named in the caption
hereof , and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and

which , if issued by the Commission , would charge respondents with
violation of the Federal Trade Commission Act; and
The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint , a statement that the signing of said agreement is
for settement purposes only and does not constitute an admission by

respondents that the law has been violated as alleged in such
complaint , and waivers and other provisions as required by the

Commission

s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the

procedures prescribed in Section 2. 34

of its Rules , the Commission

hereby issues its complaint , makes the

fOllowing jurisdictional

findings and enters the following order:

1. Respondents are physicians licensed and doing business under
and by virtue of the laws of the State of Texas , with their offices and
principal places of business located at the addresses listed below:
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, 1909 22nd Street , Huntsvile , Texas;
, Suite A , Huntsvile , Texas;

a. Eugene M. Addison , M.

, 2135 1-

b. B. Jack Atkins , M.

c. Michael C. deBerardinis , M.

, 2950 1-

, Suite 9 , Huntsville

Texas;
, Suite B , Huntsville , Texas;

, 2135 1-

d. Alvin Gebert , M.

e. James M. Hanna , M.
f. J. Stan Hines , M.

, Suite 3 ,

, 2950 1-

, Suite 2 , Huntsvile , Texas;

, 2950 1-

, Suite 7 , Huntsville , Texas;

, 2950 1-

g. Michael Koehl , M.

h. J. Darrel Martin , M.

, Suite 5 ,

, 2950 1-

i. Charles W. Monday, Jr. ,

, 2950 1-

M.

Huntsvile , Texas;

Huntsvile , Texas;
Suite 6 , Huntsvile

,

Texas;

j. Wiliam L. Nix ,

M.

, Suite C , Huntsville , Texas;

, 2135 1-

, Suite 10 , Huntsville , Texas;

, 2950 1-

k. Glen Oliver , M.

, Suite 1 ,

Huntsvile ,

I. Howell Towler , M.
m. Paul Vilardi , M.

, 2950 1-

, Suite 5 , Huntsville , Texas;

n. Gene Wilson , M.

, 2950 1-

, Suite 6 , Huntsvile , Texas.

, 2950 1-

Texas;

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public interest.
ORDER

For purposes of this order the following definitions shall apply:

Third-party payer means any person or entity that engages in
A.
the process of reimbursing, purchasing, or paying for health care
services provided to any other person. Third- party

are not limited to ,

payers include ,

but

health insurance companies; prepaid hospital

medical or other health service plans ,

such as Blue Shield and Blue

Cross plans; health maintenancc organizations (" HMOs ); preferred
provider organizations; government health bcnefits programs; administrators of self- insured health benefits programs; and employers or

other entities providing self- insured
B.

Respondent"

health benefits programs.

means each person named as a respondent in the

caption hereof , his employees

, agents and representatives.
II.

It ,:s ordered.

That each rcsDondent. directlv. indirectlv. or throu"h
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any corporate or other device ,

in connection with his activities in or

affecting commerce , as " commerce " is defined in Section 4 of the
Federal Trade Commission Act , do forthwith cease and desist from
organizing, entering into , continuing, cooperating in , or carrying out
any agreement or understanding, either express or implied , with any
physician:
A. To deal on collectively determined terms with any HMO or health
plan or program offered by any third- party payer;
B. To boycott or threaten to boycott , to refuse or threaten to refuse
to deal with , to withdraw or threaten to withdraw from participation
, or not to participate or threaten not to participate in , any HMO or

health plan or program offered by any third- party payer;
C. To exclude , deny, or delay any applicant from appointment to the
medical staff of Huntsville Memorial Hospital (" the Hospital" ) for the
reason , either in whole or in part , that such applicant practices to any
extent , or is associated in any way, with any HMO or other health
plan or program offered by any third- party payer; or
D. To change , or attempt to change , the bylaws of the medical staff
of the Hospital or the rules and regulations of the Hospital in such a
way as to reduce or eliminate the participation of any physician on the
medical staff of the Hospital in the governance of the medical staff or
Hospital or from holding any leadership position on the medical staff
of the Hospital ,

for the reason either in whole or in part that such

physician practices to any extent , or is associated in any way, with
any HMO or other health plan or program offered by any third- party
payer.

Provided ,

however that nothing in this order shall prohibit any

respondent from entering into any agreement with any physician with

whom the respondent

practices medicine in partnership or in a

professional corporation ,

or who is employed by the same person as

the respondent.

That each respondent file a written report
ninety days of the date the order is
served , and annually for five years on the anniversary of the date the
order was served , and at such other times as the Commission may by
A.

It

is

further ordered

with the Commission within

written notice to the respondent require , settng forth in detail the
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manner and form in which the respondent has complied and is
complying with the order.
further ordered That each respondent , for a period of five
years after the date the order is served, maintain and make available
B.

It

is

to Commission staff, for inspection and copying upon reasonable
notice , records adequate to describe in detail any action taken in
connection with the activities prohibited by Part II of this order

including, but not limited to, all communications generated by the
respondent or that come into the respondent' s possession, custody, or
control , from the Hospital, other physicians , or any third- party payer
that mention , discuss or refer to any HMO or any other program that
operates in whole or in part on other than a fee- for-service basis

offered by any third- party payer that is considering, attempting, or

actually doing business in the Huntsvile area ,

or any health care

facilty or provider in any way associated with such HMO or program.
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~~~

..-.

.,

Complaint

849

IN THE MATTER OF
INC. ,

WEST POINT- PEPPERELL ,

ET AL.

CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND
SEC. 7 OF THE CLAYTON ACT
Docket C- 3244. Complaint ,

Dec.

14,

1988- Decision , Dec.

14, 1988

This consent order requires, among other things , West Point- Pepperell

to divest

certain towel and sheet making facilties to The Bibb Co., and NTC subsidiary,

and prohibits West Point from making certain acquisitions in the towel and sheet

industries without prior Commission approval.

Appearances
Ernest A. Nagata.

For the Commission:

For the respondents:
John Izard , King
Spaulding,
Abbott B. Lipsky, Jr. , King

Steven A. Stack ,

Jr. ,

Dechert, Price

Spaulding,

Atlanta, Ga.

Washington , D. C.
Rhoads Philadelphia ,

and
Pa.

COMPLAINT

The Federal Trade Commission (" Commission ), having reason to
believe that respondents, West Point- PeppereJl , Inc. and The NTC
Group, Inc. , corporations , and Magnolia Partners , L.

, a partnership,

subject to the jurisdiction of the Commission , have entered into an
agreement , described in Paragraph 12 herein , that , if consummated
would violate the provisions of Section 7 of the Clayton Act , as
amended , 15 U. C. 18, and Section 5 of the Federal Trade
Commission Act, as amended , 15 U. C. 45; that said agreement and

the actions of respondents to implement that agreement constitute
violations of Section 5 of the Federal Trade Commission Act , as
amended , 15 U. C. 45; and it appearing to the Commission that a
proceeding in respect thereof would be in the public interest , the
Commission hereby issues its complaint , pursuant to Section 11 of the
Clayton Act , 15 V. C. 21 , and Section 5(b) of the Federal Trade
Commission Act, 15 U.

C. 45(b), stating its charges as follows:
I. DEFINITIONS

1. For purposes of this complaint , the foJlowing shall apply:

g.
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means West Point- Pepperell , Inc. , its predecessors
a.
West Point"
subsidiaries , divisions , groups and affiliates controlled by West Point
and their respective directors , officers , employees , agents and
representatives , and their successors and assigns.
b.
P. Stevens means J. P. Stevens & Co. , Inc. , its predecessors
subsidiaries , divisions , groups and affiliates controlled by J. P. Stevens
and their respective directors , officers , employees , agents and
representatives , and their successors and assigns.
means The NTC Group, Inc. , its predecessors , subsidiarc.
NTC"
ies , divisions , groups and affiliates controlled by NTC , and their
respective directors , officers , employees , agents and representatives
and their successors and assigns.
d.
Magnolia means Magnolia Partners , L. , its predecessors
divisions , groups and affiliates controlled by Magnolia , and their
respective directors , officers , employees , agents and representatives

and their successors and assigns.
e.
Acquisition means the transaction described , in whole or in
part , in paragraph 12 of this complaint.
f.
Terr fabric means cloth woven on terry looms.
Towel"
means finished terry fabric used for wiping or drying.
h.
Broadwovenfabric means cloth woven on looms of a width 92
inches or greater.
i.
Sheet"
means finished broadwoven fabric used as an article of
bedding, including pillowcases.

II. WEST POINT- PEPPERELL,

INC.

2. West Point is a corporation organized and existing under the laws
of the State of Georgia , with its principal place of business located at
400 W. 10th Street , P. O. Box 71 , West Point , Georgia.
3. West Point is one of the largest producers of towels and sheets in

the United States.
4. West Point had sales of approximately

$1.7 bilion in 1987.

5. West Point is , and at all times relevant herein has been , engaged

in commerce as " commerce "

is defined in Section 1 of the Clayton

C. 12 , and is a corporation whose business is
in or affects commerce as " commerce " is defined in Section 4 of the

Act , as amended , 15 U.

Federal Trade Commission Act , as amended ,

III. THE NTC GROUP ,

15 U.

C. 44.

INC.

6. NTC is a corporation organized and existing under the laws of
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the State of Delaware , with its principal executive offices and place of
business located at 111 W. 40th Street , New York , New York. NTC is
a holding company for The Bibb Company (" Bibb" ), a corporation
organized and existing under the laws of the State of Georgia , with its

principal executive offices located in Macon , Georgia.
7. NTC , through Bibb , manufacturers and sells sheets , pillowcases
bedspreads and comforters in the United States.
8. NTC' s net sales were approximately $202. 7 millon in 1987.

Bibb' s 1987 net sales were approximately $158 millon in 1987.

9. NTC is , and at all times relevant herein has been , engaged in
commerce as " commerce " is defined in Section 1 of the Clayton Act
as amended , 15 U. C. 12 , and is a corporation whose business is in or
affects commerce as " commerce " is defined
Federal Trade Commission Act , as amended ,
IV. MAGNOLIA PARTNERS ,

in Section 4 of the
15 U.

C. 44.

L.

10. Magnolia is a Delaware limited partnership of which the general
partner is STN Holdings , Inc. , a Delaware corporation and a whollyowned subsidiary of West Point , and of which the limited partner is
Bibb Sub , Inc. , a Delaware corporation and a wholly-owned subsidiary
of NTC.

11. Magnolia was formed to make a cash tender offer to acquire all
of the outstanding voting

securities of J. P.

Stevens.

V. THE ACQUISITION

12. On March 25 , 1988 , Magnolia commenced a cash tender offer
for the voting securities of J. P. Stevens. Pursuant to an agreement
dated March 24 1988 , and amended and restated on March 31 1988
between West Point and NTC , Magnolia , upon taking control of J.
Stevens ' voting securities , wil form a holding company for the

purpose of transferring certain J. P. Stevens assets to NTC. If the
acquisition is consummated as contemplated by the March 24 , 1988
agreement , as amended and restated on March 31 ,

1988 ,

the total

value of the tender offer transaction will be approximately $1.1
bilion.
VI. TRADE AND COMMERCE

13. For purposes of this complaint , relevant lines of commerce in

which to evaluate the effects of the acquisition are:
a. The manufacture , distribution , and sale of towels; and
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XI. VIOLATIONS CHARGED

22. In the absence of an adequate divestiture of certain J. P. Stevens
assets to NTC , the acquisition of J. P. Stevens voting securities by
Magnolia would , if consummated , violate Section 7 of the Clayton Act
as amended , 15 U.

C. 18 , and Section 5 of the Federal Trade

Commission Act , as amended , 15 U. C. 45.
23. The aforesaid acquisition agreement constitutes a violation of
Section 5 of the Federal Trade Commission Act , as amended , 15
C. 45.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of

certain acts and practices of the respondents named in the caption
hereof , and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and

which , if issued by the Commission , would charge respondents with
violation of Section 5 of the Federal Trade Commission Act and
Section 7 of the Clayton Act; and

The respondents , its attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint , a statement that the signing of
said agreement is for settement purposes only and does not constitute
an admission by respondents that the law has been violated as alleged
in such complaint , and waivers and other provisions as required by the
Commission s Rules; and
The Commission having thereafter considered the matter and

having determined that it had reason to believe that the respondents
have violated the said Acts , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , and having duly considered the

comments fied thereafter by interested persons pursuant to Section
34 of its Rules ,

now in further conformity

with the procedure

prescribed in Section 2. 34 of its Rules , the Commission hereby issues
its complaint , makes the following jurisdictional findings and enters
the following order:
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1. Respondent West Point- Pepperell , Inc. is a corporation organized
and existing under the laws of the State of Georgia , with its principal
place of business located 400 W. 10th Street , P. O. Box 71 , West Point
Georgia.
NTC is a corporation organized and existing under the laws of the
State of Delaware , with its principal executive offices and place

business at 111 W. 40th Street , New York , New York. NTC is a
holding company for The Bibb Company (" Bibb" ), a corporation
organized and existing under the laws of the State of Georgia , with its

principal executive offices located in Macon , Georgia.
Magnolia is a Delaware limited partnership of which the general
partner is STN Holdings , Inc. , a Delaware corporation and a whollyowned subsidiary of West Point- Pepperell , and of which the limited
partner is Bibb Sub , Inc. , a Delaware corporation and a wholly-owned
subsidiary of NTC.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public

interest.
ORDER

For purposes of this order ,

the following definitions shall apply:

(A)
West Point"
means West Point- Pepperell , Inc. , its predecessors , subsidiaries , divisions , groups and affiliates controlled by West
Point , and their respective directors , officers , employees , agents and
representatives , and their successors and assigns.
(B) "JP. Stevens means J. P. Stevens & Co. Inc. , its predecessors
subsidiaries , divisions , groups and affiliates controlled by J. P. Stevens
and their respective directors , officers , employees , agents and
representatives , and their successors and assigns.
(C) "NTC"
means The NTC Group, Inc. , its predecessors , subsidiaries , divisions , groups and affiliates controlled by NTC , and their
respective directors , officers , employees , agents and representatives

and their successors and assigns.
(D)
Magnolia means Magnolia Partners , L. , a limited partnership in which STN Holdings , Inc. , a subsidiary of West Point , is a
general partner , and Bibb Sub , Inc. , a company controlled by NTC , is
a limited Dartner. MaO'nolia is orO'anized under t.he laws of Delaware

C,.:l
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and it has its principal place of business located at 400 W. 10th Street
West Point ,

Georgia.

means Bibb Sub , Inc. , its predecessors , subsidiaries
divisions , groups and affiliates controlled by Bibb Sub , their respective
directors , officers , employees , agents and representatives , and their
(E)

Bibb Sub"

successors and assigns.
(F)

Sheet and Towel Assets

means

(l)(a) The Roanoke Plants Nos. 1 and 2 , Patterson Plant , Rosemary

Plant and Delta Finishing Plant No. , all of which are towel
manufacturing facilities located in Roanoke Rapids , North Carolina
Facilities ); Whitehorse Plants Nos. 1 and 2 , which are
sheet manufacturing facilities located in Greenville , South Carolina;
Brookneal Finishing and Cut and Sew Plant , which is a sheet finishing
plant located in Brookneal , Virginia; and (b) the assets described in
paragraph (2) of this definition F.
(2) All of J. P. Stevens ' assets , properties , business and goodwil
tangible and intangible , (i) located at the facilities described in
more
(i.
paragraph (1) of this definition F , (ii) primarily utilized
than 50% as determined in good faith by West Point and NTC) in the
(the " Roanoke

manufacture and sale of sheets and towels are intended to be included

within the scope of the sheet and towel assets ,
reflected on the balance sheet accounts of
without limitation , the following:

whether or not

J. P. Stevens , including,

(a) All machinery, fixtures , equipment , vehicles , furniture , tools and
all other tangible personal property;

(b) All customer lists , vendor lists ,

catalogs , sales promotion

literature , advertising materials , research material , technical information , management information systems , software , inventions , trade
secrets , technology, know- how , specifications , designs , drawings

processes and quality control data;
(c) Inventory;

(d) Accounts and notes receivable;
(e) Intellectual property rights , trademarks and trade names , other
than trademarks and trade names including the " P. Stevens" name;

(f) All right , title and interest in and to owned or leased real

property together with appurtenances ,

licenses and permits;
(g) All right , title and interest in and to the contracts entered into in
the ordinary course of business with customers (together with
associated bid and performance bonds), suppliers ,

sales representa-
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tives , distributors , agents, personal property lessors , personal property lessees, licensors , licensees , consignors and consignees;

(h) All rights under warranties and guarantees, express or implied;
(i) All books, records and files;
0) AU items of prepaid expense; and
(k) All known and unknown, liquidated or unliquidated , contingent
or fixed , rights or causes of action which J. P. Stevens has or may have
against any third party and all such rights which J. P.

Stevens has or

may have in or to any asset or property relating primarily to the sheet
and towel assets, excluding, however, all known or unknown,
liquidated or unliquidated, contingent or fixed , causes of action which

P. Stevens has or may have to the extent they arise out of or are
related to any liabilty, obligation or claim not to be assumed by NTC.
With respect to a class of similar assets (such as trucks), a fraction
of the use of which has been devoted to the sheet and towel assets
such fraction of such class (or as close an approximation to such
fraction as can be separately transferred) shall be included within the

sheet and towel assets.
(G)
Eligible Person means (1) any person or persons approved in
advance by the Commission or (2) Bibb Sub or another subsidiary of
provided,
however , that Bibb Sub or such other NTC subsidiary

NTC

acquires the sheet and towel assets pursuant to the agreement

between West Point and NTC dated March 24 , 1988 , as amended and

restated on March 31, 1988 or any amendment thereof that has the
prior approval of the Commission

provided

further that such prior

Commission approval shall not be required unless the amendment
provides for (1) the sale of less than all the sheet and towel assets, (2)
any additional conditions of closing, (3) any additional financing
arrangements between West Point and NTC , or (4) deletion or

modification of any covenant in paragraph 11 of such agreement.
Commission

(H)

means the Federal Trade Commission.

II.
It

is

ordered,

That:

(A) If respondents , individually or collectively, acquire a majority
(more than 50%) of the outstanding voting shares of J. P, Stevens
respondents West Point and Magnolia shall , within nine (9) months
from the date this order becomes final , divest, absolutely and in good
faith. the sheet and towel assets to an eligible person. The Agreement

'''''''''
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to Hold Separate shall continue in effect until such time as the sheet
and towei assets, and any additional assets

ordered to be divested

pursuant to Part VII of this order (" Part VII assets ), have been
divested, and respondents West Point and Magnolia shall comply with

all terms of said agreement. The purpose of the divestiture of the
sheet and towel assets and the Part VII assets is to ensure their
continuation as ongoing, viable assets and enterprises engaged in the
same business in which they are ,presently employed and to remedy
the lessening of competition alleged in the Commission

s complaint.

(B) If respondents collectively acquire less than a majority (50% or
less) of the outstanding voting shares of J, P. Stevens , respondents
shall divest on the New York Stock Exchange absolutely and in good
faith all their interest in such shares within six (6) months from the
date this order becomes final. Pending such divestiture, respondents
shall not , directly or indirectly, (i) exercise dominion or control over , or
otherwise seek to influence , the management , direction , or supervision
of the business of J. P, Stevens , (ii) seek or obtain representation of the
Board of Directors of J. P. Stevens, (lii) exercise any voting rights
attached to the shares , (iv) seek or obtain access to any confidential or
proprietary information of J. P. Stevens , or (v) take any action or omit
to take any action in a manner that would be incompatible with the
status of West Point as a passive

investor in J. P.

Stevens,

It is further ordered That , pending divestiture , respondents West
Point and Magnolia shall not make or permit any deterioration in the
value of the sheet and towel assets or any other assets ordered to be

divested pursuant to Part VII herein which may impair their present
capacity or marketabilty.

IV.

It is further ordered That the sheet and towel assets shall not be
divested , directly or indirectly, to anyone who is at the time of the
divestiture an offlcer , director , employee or agent of, or under the

controi, direction or influence of West Point or anyone who is not an
eligible person.
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is

further ordered

III F.

That:

(A) If respondents West Point and Magnolia have not divested the
sheet and towel assets within the nine month period , respondents shall
consent to the appointment by the Commission of a trustee to divest
the sheet and towel assets. In the event that the Commission brings

an action pursuant to Section 5(a)(l) of the Federal Trade Commission Act , 15 U. C. 45(a)(I), or any other statute enforced by the
Commission , respondents shall consent to the appointment of a
trustee in such action. The appointment of a trustee shall not preclude
the Commission from seeking civil penalties and other relief available
to it for any failure by West Point to comply with Parts II through XII
of this order.

(B) If a trustee is appointed by a court or the Commission pursuant
to Part V(A) of this order , respondents shall consent to the following
terms and conditions regarding the trustee s duties and responsibilities:
(1) The Commission shall select the trustee , subject to the consent

of West Point , which shall not be unreasonably withheld. The trustee
shall be a person with experience and expertise in acquisitions and
divestitures.

(2) The trustee shall have the power and authority to divest the
sheet and towel assets that have not been divested by respondents

West Point and Magnolia within the time period for divestiture in Part

II. The trustee shall have nine (9) months from the date of
appointment to accomplish the divestiture , which shall be subject to
Commission and , if the trustee is appointed
by a court , subject also to the prior approval of the court. If , however
at the end of the nine-month period the trustee has submitted a plan

the prior approval of the

of divestiture or believes that divestiture can be achieved
reasonable time , the divestiture period

Commission or by the court for a court-appointed trustee;
however ,

within a

may be extended by the
provided

that the Commission , or the court for a court-appointed

trustee , may only extend the divestiture period two (2) times.
(3) The trustee shall have full and complete access to the personnel
books , records and facilities of Magnolia , West Point ,

J. P.

Stevens

and the sheet and towel assets. Respondents West Point and Magnolia

shall develop such financial or other information as such trustee mav

"J...
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reasonably request and shaH cooperate with the trustee. Respondents

shall take no action

to

interfere with or impede the trustee

accomplishment of the divestiture.

(4) The power and authority of the trustee to divest shall be at the
most favorable price and terms available , but at no minimum price
consistent with the order s absolute and unconditional obligation to

divest and the purposes of the divestiture as stated in Part II.
(5) The trustee shall serve at the cost and expense of respondents
West Point and Magnolia on such reasonable and customary terms
and conditions as the Commission or a court may set , including the

employment of accountants ,

attorneys or other persons reasonably

necessary to carry out the trustee

s duties and responsibilties. The

trustee shall account for all monies derived from

the sale and aH

expenses incurred. After approval by the Commission or the court of
the account of the trustee , including fees for his or her services , all
remaining monies shall be paid to Magnolia and the trustee s power
shaH be terminated. The trustee

s compensation shaH be based at least

in significant part on a commission arrangement contingent on the
trustee s divesting the sheet and towel assets.
(6) Within sixty (60) days after appointment of the trustee and
subject to the approval of the Commission and , if the trustee was
appointed by a court , subject also to the prior approval of the court
respondents West Point and Magnolia shall execute a trust agreement

that transfers to the trustee all rights and powers necessary to permit

the trustee to effect the divestiture.
(7) If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed.

(8) The trustee shall report in writing to respondents and the

Commission every sixty (60) days concerning the trustee s efforts to
accomplish divestiture.
VI.
It

is

further ordered

That in the event that the Magnolia

partnership agreement requires NTC to consent to any action in order

to enable West Point to comply with its obligations under this order
NTC shall consent to such action.
VII.
It

is

further ordered

That , within ninety (90) days after this order
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becomes final , the Commission may order West Point , pursuant to the
terms of this order:

(A) (1) To divest such additional assets , as the Commission
determines wil ensure the divestiture of the sheet and towel assets as
ongoing, viable enterprises , engaged in the businesses in which these
sheet and towel assets are presently employed. Such additional J.
Stevens assets may include textile machinery, finishing equipment

cutting and sewing equipment and product names , designer names
trademarks and licenses therefor; and
(2) To sell yarn needed to balance the production from the sheet and
towel assets; to provide on a commission basis finishing and cut and

determines the
facilties included in the sheet and towel assets are insufficient for

sew services to the extent that the Commission

that purpose; and to

continue the availabilty of J. P.

Stevens

computer programs. All such sales shall be made and all such services
shall be provided for such term , not to exceed one (1) year after this
provided
that
divestiture is complete , as the Commission may see fit;
if NTC or its subsidiary has purchased the sheet and towel assets , no

divestiture of additional assets or provision of services pursuant to
Parts VII (A)(I) or VII (A)(2) wil be required without the agreement
of NTC.

(B) (1) To divest the J. P. Stevens Hanna- Pickett sheeting mil in
Rockingham , North Carolina , and , if the Commission determines it
necessary to make the Hanna- Pickett sheeting mil a viable and
salable economic unit , the J. P. Stevens Abbevile yarn plant in
Abbevile, South Carolina; and

(2) To divest anyone (1), two (2) or three (3) of the following
trademarks and designer licenses:

(i) Carlin trademark
(ii) the Ralph Lauren license
(iii) the Gloria Vanderbilt license
(iv) the Eileen West license

(v) the Perry Ells license , and

(vi) the Coller- Campbell license
provided however , that the commercial value of trademarks and
licenses ordered to be divested pursuant to this Part VII (B) plus the
commercial value of product names , designer names , trademarks and
licenses therefor ordered to be divested under Part VII (A) shall not
e"oeen t.he c. omhinen commercial value of the three most valuable
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trademarks and licenses listed in Part VII (B); for purposes of this
provision , relative " commercial value " shall be based on the sales of
sheet and towel products under each trademark , product name or
designer license during the fiscal year preceding the date on which

this order becomes final.
Divestitures under Part VII shali be made within nine (9) months of
the Commission s determination that such divestiture is necessary and
shall be made only to an acquirer or acquirers , and only in the manner

that shall receive the prior approval of the Commission. The purpose

of the divestiture of the Hanna- Pickett sheeting mil ,

and if so

ordered , the Abbevile yarn plant , is to ensure the continuation of the
Hanna- Pickett sheeting mili as an ongoing, viable enterprise engaged
in the same business in which it is presently employed and to remedy
the lessening of competition resulting from the acquisition as alleged
in the Commission s complaint. The purpose of the divestiture of
product names , designer names , trademarks and licenses therefor is to
remedy the lessening of competition resulting from the acquisition as
alleged in the Commission s complaint.
If the Part VII (B) assets have not been divested within the nine-

month period , respondents West Point and Magnolia shall consent to
the appointment of a trustee pursuant to the provisions contained in

Part V. The trustee shall have ali of the powers and duties and shall
act in all respects in accordance with the

terms and conditions

contained in Part V,

VII
It

is

further ordered

That any assets ordered

to be divested

pursuant to Part VII shali not be divested , directiy or indirectly, to

anyone who is at the time of the divestiture an officer , director
employee or agent of , or under the control , direction or influence of
West Point or anyone who is not an eligible person.
IX.
It

is

further ordered

That , for a period of ten (10) years from the

date this order becomes final , West Point shali cease and desist from

acquiring, without the prior approval of the Commission , directiy or
indirectly, through subsidiaries or otherwise , the whole or any part of
the stock , share capital , assets , any interest in or any interest of , any
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concern , corporate or non-corporate , engaged in the United States in
the business of manufacturing terry cloth , terry towels , sheets or
pillowcases;
provided however , that these prohibitions shall not relate
(i) to the construction of new facilities , (ii) to the acquisition of assets

outside of the United States , (iii) to thc acquisition of any interest in

or the whole or part of the stock or share capital of, any company
engaged in the manufacture , distribution or sale of sheets or towels
outsidc of the United States if such company has annual sales in the
United States of less than one percent of thc then current rcspective

total United States annual sales of sheets or towels , or (iv) to the

acquisition of used assets that West Point intends to relocate to
existing or new facilities for use in production of sheets and towels if
such used assets have production capacity of lcss than one percent of
the United States ' then current respective capacity for the production
of sheets or towels. Beginning one (1) year from the date this order

becomes final and annually thereaftcr for ninc (9) more years , West
Point shall file with the Commission verified writtcn reports of its
compliance with this part.

It isfurlher ordered That , within sixty (60) days from the date this
it has

order becomes final and every sixty (60) days thereafter unti

fully complied with Parts II and VII of this ordcr , respondents West

Point and Magnolia shall file reports in writing to the Commission
setting forth in detail thc manner and form in which they intend to
comply, are complying or have complied therewith.
All such reports shall include , in addition to such othcr information
and documentation as may hereafter be requested , (a) a specification
of the steps taken by such respondents to make public their desire to
divest the sheet and towel assets and the Part VII (B) assets , (b) a list

of all persons or organizations contacted about the sheet and towel
assets and the Part VII (B) assets , (c) a summary of all discussions
and negotiations together with the identity and addrcss of all
interested persons or organizations , and (d) copies of all reports

internal memoranda , offcrs , counteroffers , communications and correspondence concerning such divestiture.
XI.
It

is

further ordered

That ,

for the purpose of determining or
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securing compliance with this agreement

' subject to any legally

recognized privilege , and upon written request with reasonable notice

to West Point made to its principal offce , West Point shall permit any
duly authorized representative or representatives of the Commission:
Access during the office hours of West Point and J. P. Stevens , in
the presence of counsel ,

to inspect and copy all

books , ledgers

accounts , correspondence , memoranda and other records and docu-

ments in the possession or under the control of West Point or J.
Stevens relating to compliance with this order;
Upon five (5) days ' notice to West Point and without restraint or
interference from them , to interview officers or employees of West
Point or J. P. Stevens , who may have counsel present , regarding any
such matters.

Any information or documents furnished to or obtained by the
Commission from West Point or J. P. Stevens shall be accorded such
confidential treatment as is available pursuant to Sections 6(f) and 21
of the Federal Trade Commission Act , as amended.

XII.
It

is

further ordered That respondents West Point and Magnolia
prior to any

shall notify the Commission at least thirty (30) days

proposed change in the organization such as dissolution , assignment
or sale resulting in the emergence of a successor corporation , the
creation or dissolution of subsidiaries or any other change that may

affect compliance obligations arising out of this order.

, ("
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Complaint

IN THE MATTER OF

MONTGOMERY WARD & CO. ,

INC.

CONSENT ORDER , ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C- 321,5.

Complaint ,

Dec.

21,

1988- Decision, Dec.

This consent order prohibits , among other things ,

, 1988

a Chicago, Il. retailer frorn

misrepresenting service contract coverage and products ' need for maintenance,

adjustment , or servicing. The order also prohibits respondent from making any
claims about the durability of any product for which it selJs service contracts,
unless it has competent and reliable evidence that substantiates its claims.

Appearances
Lawrence Hodapp.

For the Commission:

Dovetta M. Rollins in- house counsel , Chicago

For the respondent:

COMPLAINT

The Federal Trade Commission , having reason to

believe that

respondent" ) has
Montgomery Ward & Co. , Inc. , a corporation
violated the provisions of the Federal Trade Commission Act , as
amended , 15 U.

C. 41

et seq.

and it appearing to the

that a proceeding by it in tespect
interest ,

Commission

thereof would be in the public

alleges:

PARAGRAPH 1. Montgomery Ward & Co. , Inc. (" Montgomery
Ward" ) is an Ilinois corporation. Montgomery Ward has its ptincipal

office or place of business located at One Montgomery Ward Plaza,
Chicago ,

Ilinois.

PAR. 2. Respondent is now and for some time past has been

engaged in the distribution , marketing, and sale of a variety of
consumer products.
PAR. 3. Respondent is now and for some time past has been

engaged in the marketing and sale of service

contracts for certain

consumer products , including, but not limited to , appliances , electronic
equipment , heating and air conditioning equipment , lawn and garden
equipment , and outboard motors.

lUUJ.";lUUJ.YU".I".I n.nn.u LX VV' I
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PAR. 4. The acts and

practices of respondent alleged in this

complaint have been in or affecting commerce.

PAR. 5. In the course and conduct of its business , respondent has
disseminated or caused to be disseminated to members of its sales
staff sales scripts , objection response pamphlets, and training materials pertaining to the sale and marketing of service contracts. In the
course and conduct of its business , respondent has required its sales
staff to incorporate in sales presentations to

consumers the state-

ments contained in such sales scripts , objection response pamphlets
and training materials.

PAR. 6. In the course and conduct of their employment with

respondent , sales staff employed by respondent have incorporated in
their sales presentations to consumers the statements contained in the
sales scripts , objections response pamphlets , and training materials
referred to in paragraph five above.

PART I

referred to in
necessarily all- inclusive

PAR. 7. Typical and ilustrative of the statements

paragraphs five and six above , but not

thereof ,

are the statements set forth below:

needs cleaning and
(a) " (J)uat like a Gar needs routine adjustments , your (product)
adjustments , too. .., This contract puts the responsibilty on us to keep it working for
you,

(b) " (A)ll complex equipment requires maintenance , adjustments or repair from
it is a fact that periodic services
(product),

time to time. ,., No matter what brand of

is required to keep it working properly,
(c)

Consumer Reports

recommends service contracts to all appliance owners,

PAR. 8. By such statements, respondent has represented , directly or

by implication ,

that:

(a) Each product for which the statement was made required
routine cleaning and adjustments by trained service

personnel.

(b) Each product for which the statement was made required
periodic maintenance ,

adjustments , repair or servicing by trained

service personnel.
(c)

Consumer Reports

recommended service contracts to all

appliance owners.
PAR. 9. In truth and in fact, contrary to the above representations:

(a) Each product for which the statement was made did not require

routine cleaning and adjustments by trained service

personnel.
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(b) Each product for which the statement was made did not require

periodic maintenance ,

adjustments , repair or servicing by trained

service personnel.
(c)

Consumer Reports

did not recommend service contracts to all

appliance owners.

Therefore , the representations quoted in paragraph eight above were
false and misleading.

PAlL 10. The use by respondent

of the aforesaid false and

misleading representations and the dissemination of such representa-

tions by respondent to consumers were likely to mislead consumers

into the erroneous belief that said representations were true and
complete , thereby inducing consumers to purchase respondent'
service contracts.

PAR. 11. The acts and practices of respondent as herein alleged are
all to the prejudice and injury of the public , and constitute unfair and

deceptive acts or practices in or affecting commerce ,
Section 5(a) of the Federal Trade Commission Act ,

in violation of

15 U.

C. 45(a).

PART II

PAR. 12. Typical and illustrative of the statements referred to in
necessarily all- inclusive

paragraphs five and six above , but not

thereof ,
(a) " Our

are the statements set forth below:
low cost Service Contract (on lawn and garden equipment) provides

routine maintenance which is not covered by your

guarantee. ... (including)
adjustments to carburetor , replacement of ignition parts and spark plugs (tune-ups) ...
Land) repairs necessary from improper use. ..

(b) " The guarantee (on sewing machines), of course , doesn t cover the day- ta- day
adjustments and the regular maintenance your machine wi! need. ... (O)ur service
contract (on sewing machines) .. expands your guarantee to cover.. all the regular

maintenance your machine might need.

PAR. 13. By such statements , respondent has represented , directly
or by implication , that:

(a) The service contract for lawn and garden equipment provided
routine maintenance including adjustments to the carburetor , replace-

ignition parts and spark
necessary from improper use.

ment of

plugs , tune-ups , and

repairs

(b) The service contract for sewing machines provided day- to- day
adjustments and all the regular maintenance the machine might need.
PAR. 14. In truth and in fact. contrarv t.o
t.he
ahove renresenbtinnR:

MONTGOMERY WARD & CO. , INC.
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(a) The service contract for each lawn and garden product for which

the statement was made did not provide

routine maintenance

including adjustments to the carburctor , replacement of ignition parts
and spark plugs , tune-ups , and repairs necessary from impropcr use.
(b) The scrvice contract for each sewing machine for which the
statement was made did not provide day- to- day adjustments and all
the rcgular maintenance the machine might need.

Therefore , the representations quoted in paragraph twelve above wcrc
false and misleading.

PAR. 15. The use by respondcnt of the aforesaid false and

misleading representations and lhe dissemination of such representations by respondent to consumers were likely to mislead consumers

into the erroneous belief that said represcntations were true and
complete , thereby inducing consumers to purchase respondent'
service contracts.

PAR. 16. The acts and practices of respondent as hercin alleged are
all to the prcjudice and injury of thc public , and constitute unfair and

deceptive acts or practices in or affecting commerce , in violation of
Section 5(a) of the Federal Trade Commission Act , 15 U.

C. 45(a).

PART II

PAR. 17. Typical and illustrative of the statemcnts referred to in
necessarily all- inclusive

paragraphs five and six above , but not

thereof ,

are the statements set forth below:

(a) " ut' s take a close look at today s ranges compared to the ones built 10 or 15
years ago. Although we pride ourseJves on the reliability of our ranges , because of the
added features , service can be more often needed now than then.
(b) " Let' s take a close look at today s (appliance) compared to the ones built 10

years ago. Although we pride ourselves on the reliability of our (appliance), because of
(appljall e) that were
the added features , service can be as necessary today as on the

,sic) built back then.
PAR. 18. By such statements ,

respondent has represented , directly

or by implication , that:

(a) Current models of ranges requircd more servicing than the
models built 10 or 15 yearS earlier.
(b) Current models of the appliance about which such statement
was made required as much servicing as predecessor models built 10
years earlier.
PAR. 19. Through the use of the statements refcrrcd to in
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pursuant to Section 2. 34 of its Rules , now in further conformity with
the procedure prescribed in Section 2. 34 of its Rules , the Commission
hereby issues its complaint , makes the

following jurisdictional

findings, and enters the following order:

(1) Montgomery Ward & Co. ,
corporation organized ,

Inc. (" Montgomery

Ward" )

is a

existing and doing business under and by

virtue of the laws of the state of Ilinois , with its principal office and
place of business located at One Montgomery Ward Plaza , Chicago

Ilinois.
(2) The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding is

in the public interest.
ORDER

That respondent Montgomery Ward & Co. , Inc. , its
successors and assigns, and its officers , representatives , agents , and
employees , acting directly or through any corporation , subsidiary,
division , or other device, in connection with the marketing or sale of
any service contract , in or affecting commerce , as " commerce " is
defined in the Federal Trade Commission Act , do forthwith cease and
desist from misrepresenting, directly or by implication:
It is ordered

(1) The necessity of maintenance , adjustments or servicing of any

product for which any service contract is sold or offered for sale;
(2) That any person or organization has endorsed the use , purchase

desirability, or necessity of any service contract; or
(3) The coverage by any service contract of routine maintenance

repairs occasioned by improper use of the product by any person , dayto- day servicing, cleaning, or adjustments.
For the purposes of this order , the term " service contract" shall mean
a contract in writing to perform , over a fixed period of time or for a
specified duration , any service relating to the maintenance or repair
(or both) of a product, which contract is sold to consumers for
separate consideration than the insured product.

II.

It is further ordered That respondent Montgomery Ward & Co.
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its successors and assigns , and its officers , representatives

agents ,

and employees ,

acting directly or through any corporation

subsidiary, division , or other device , in connection with the marketing

and sale of any service
commerce "

contract , in or affecting commerce . as

Commission Act , do
forthwith cease and desist from making any representation , directly or
by implication , about the durability or reliabilty of, the incidence of
is defined in the Federal Trade

malfunctions or defects in , or the incidence of repairs or servicing of
any product for which any service contract is sold or offered for sale
unless at the time of such representation respondent possesses and

relies upon competent and reliable evidcncc that substantiates such
representation. Evidence in thc forms of tests , experiments , analyses
research studies , or other evaluations shall be competent and reliable

only if they are conducted in an objective manner by persons qualified
to do so , using procedures generally accepted in the relevant
profcssions to yield accuratc , reliable , and reproduciblc results.

It is further ordered

That rcspondent and its successors and

assigns shall maintain for three (3) years after the date of the last

disscmination of the representation and upon rcquest make available
to the Federal Trade Commission for inspection and copying:

1. Copies of all materials relied upon by each representation subject
to this order; and

2. Copies of all materials relating to any tests ,

expcriments

analyses , research , studies , survcys , or expert opinions in the
possession of the respondcnt that may contradict , qualify, or call into
question any rcpresentation subject to this order.
IV.

It is further ordered That respondcnt shall notify the Commission
at least thirty (30) days prior to any proposed change in respondcnt
such as dissolution , assignment , or sale , resulting in the termination of
respondent and the creation of one or more successors , the creation or
dissolution of subsidiaries , or any other changc in the corporation that
may affect compliance obligations arising out of this order.

364

It isfurther ordered

Decision and Order

That respondent ,

within thirty (30) days ofthe

date of service of this order ,

shall distribute a copy of this order to
corporate and territorial operating divisions
officers or agents of respondent at store manager level or greater with

each of respondent' s

supervisory responsibility in connection with the marketing or sale of

any service contract and shall obtain from each such person a signed

statement acknowledging receipt of a copy of the order.
VI.

It is further ordered That within sixty (60) days after the date of
Commission a
report , in writing, setting forth in detail the manner and form in which

service of this order respondent shall fie with the

it has complied with this order.
Commissioner Machol not participating.
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IN THE MATTER OF

RONBY CORPORATION , ET AL.
Docket 8560. Show Cause Order,

January

26, 1989

SHOW CAUSE ORDER

Federal Trade Commission (" the Commission ) on March
, 1964 , issued its order to cease and desist (" 1964 order ) against

Whereas,

inter alia,

Fred Astaire Dance Studios Corporation ,

1 a national

licensor of Fred Astaire Dance Studios , and
Whereas the order requires Fred Astaire Dance Studios Corporation , its agents , representatives and employees , directly or through
any corporate or other device ,

to cease and desist from using certain

acts and practices to mislead , coerce or otherwise induce by unfair or

deceptive means the purchase of dancing instruction , and
Whereas Chester F. Casanave and Charles L. Casanave were at all
relevant times the corporate officers and principal stockhoiders of

Fred Astaire Dance Studios Corporation ,

and are now the corporate
officers and principal stockholders of Ronby Corporation , and
Whereas Ronby Corporation , with its principal place of business
located at 11945 Southwest 140th Terrace , Miami , Florida , is in the

business of licensing or franchising of the operation of dance studios
under the trade name Fred Astaire Dance Studios , and

Whereas counsel for the Federal Trade Commission allege that

Ronby Corporation is the successor or assign of Fred Astaire Dance
Studios Corporation , and Ronby Corporation , Chester F. Casanave

and Charles L. Casanave neither admit not deny the aliegation , and
Whereas the staff of the Commission has negotiated with Ronby
Corporation , Chester F. Casanave and Charies L. Casanave certain

additional measures for the protection of the consumers who become

students of Fred Astaire Dance Studios and Ronby Corporation
Chester F. Casanave and Charles 1. Casanave have agreed to the
modifications of the Commission s 1964 order to include such

additional measures, and
1 Five other respondents ,

one

orporation and four Individuals,

are also named in thl! 1964 order. The

corporation, Fred Astaire Dance Studio, Washington , D. , Inc" is no longer in existence. The four individuals,
Patrick W. Arabia , Eugene T. Valentine, L€a W. Peclet and George J. Strombos, are not parties to this
proceeding. Therefore , the modifications to the order proposed in thiB order to show cause are not applicable to
them.
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Whereas it is now the opinion of the Commission that the public

interest requires it to reopen and alter the 1964 order ,

in part

Now , therefore it is hereby ordered pursuant to Section 5(b) of the
Federal Trade Commission Act, 15 U. C. 45(b). and Section 3. 72(b)
of the Commission s Procedures and Rules of Practice , 16 C F R

72(b) (1988), that on or before the 30th day after service of this
notice upon them , respondents show cause , if any there be , why the
public interest does not require the Commission to reopen this
proceeding and alter the 1964 order , in part , as follows:

(1) By joining Ronby Corporation , a

corporation; Chester F.

Casanave and Charles L. Casanave as respondents herein;
(2) By restyling this matter hereinafter as the matter of Ronby
Corporation , et al.;

(3) By inserting a Roman numeral one (1) before the

It is ordered

preamble of the 1964 order;
It is ordered

(4) By substituting revised language in the

preamble of

the 1964 order , as provided below;

(5) By substituting revised language in numbered paragraphs 1. , 4.
, 6. ,

7. and 9. of the newly designated Part I of the order , as

provided below;

(6) By deleting paragraphs 3. and 8. thereof;

(7) By renumbering paragraphs 4. ,
paragraphs 3.

, 4. , 5. ,

5. , 6. ,

7. and 9. thereof as

6. and 7. , respectively; and

(8) By adding new Parts II ,
modified order wil read as

II , IV , V , VI and VII , so that thusly

follows:

MODIFIED ORDER

It is ordered

That respondents Ronby Corporation , a corporation

and Chester F. Casanave and Charles L. Casanave , individually, and
as officers of said corporation , their successors and assigns , and their
officers , agents , representatives , and employees , directly or through
any area franchisor , franchisee , or licensee , or any corporate or other
device , in connection with the solicitation , advertising or sale of any
dance instruction or dance instruction service in or affecting commerce , as " commerce " is defined in the Federal Trade Commission
Act , do forthwith cease and desist from:
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DEFINITIONS

For purposes of this contract the following definitions apply:
Total contract price shall mean the total cash price paid or to be paid by
the student or prospective student for the dance instruction or dance instruction

service which is the subject of the contract or written agreement.

Notice of cancellation shall be deemed to have been provided by a student

or prospective student by mailing or delivering

to the studio a written

notification cancellng the contract or written agreement.
Reasonable and fair service fee shal1 mean no more than 10% of the total

contract price for contracts of up to $1 000. For contracts over $1,000
reasonable and fair service fee " shall mean no more than $100 plus an
amount equal to 5% of thc contract price over $1

000. " Reasonable

and fair

" shall not exceed $250 in total.
Dance instruction service shall mean any service or a thing of value
including a contest or a competition , other than dance instruction , sold
organized , sponsored or promoted by any dance studio , or by its employee or
agent , including any person or organization associated or affiiated with the
franchise operation , franchisee , employee or agent.

service fee

STUDENT CANCELLATION AND REFUND RIGHT
You , the student , have the right to cancel this contract at any time by a notice

in writing mailed or delivered to the studio. If the studio refuses or fails to give
you the refund , or the studio doses , you should maiJ a copy of the cancelJation

notice to the area franchisor whose full name and address are
and to Ronby Corporation , the national licensor of the trade name Fred Astaire
Dance Studios , at 11945 Southwest 140th Terrace , Miami , Florida 33186. No
special format or notarization is necessary.

THIS CONTRACT IS INVALID IF THE FULL NAME AND ADDRESS OF
THE AREA FRANCHISOR ARE NOT PROVIDED.
If this agreement is cancelled within three business days , the studio will refund

within not more than (30) days all payments made

under the agreement.

After three business days , the studio wil only charge you for the danc

instruction and dance instruction service received under the agreement ,

or

prearranged but not attended before the day you cancel , plus a reasonable and
fair service fee , as defined above , and refund balance in three (3) equal monthJy
installments , within not more than ninety (90) days.

Provided ,

however that a departure from this exact language to

afford a greater right to a student than any right under this order , or
to correctly provide the name and address of the national licensor or
its equivalent , shall not be deemcd a violation of this requirement of
the order.
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a. Entering into a contract or other written agreement for any
dance instruction or dance instruction service unless the contract or
other written agreement contains the definitions , terms and conditions
recited in paragraph 1., above , in the exact language mandated by
said paragraph and unless the contract or written agreement discloses
clearly and conspicuously the rate charged per lesson for each type of
dance instruction selected and the length of each lesson;
b. Failng to refund a student or prospective student

who cancels

any contract or written agreement within three business days from
the date on which the contract or written agreement was executed all
payments made by the student or prospective student. Such refunds
shall be provided , and any evidence of indebtedness cancelled and

returned , within 30 days after receiving notice of cancellation.
c. Receiving, demanding, or retaining more than a pro rata portion
of the total contract price plus a reasonable and fair service fee where
a student or prospective student cancels any contract or written

agreement after three business

days from the date on which the

contract or written agreement was executed and within the term of

the said contract or written agreement; and failng to refund the
balance in three (3) equal monthly installments , within not more than
ninety (90) days after receiving notice of cancellation , or failng to

cancel that portion of the student' s or prospective student' s indeb-

tedness that exceeds the amount due;

The pro rata portion shall be calculated in the fOllowing manner:

(1) For the time period preceding notice of cancellation , total the
number of hours or lessons of dance instruction that were received , or
prearranged but not attended , by the student pursuant to the contract

written agreement
(2) Divide this number by the total number of hours or lessons of
dance instruction which are the subject of the contract or written
agreement
(3) Apply the resulting percentage against the total contract price.
(4) For contracts combining a course of dance instruction with
dance instruction services , separate prices for the dance instruction
and the dance instruction service portions must be designated and the

pro rata portion of the total contract price shall be the sum of the
separate pro rata obligations for the dance instruction portion and the

dance instruction service portion;
Provided. however.

that this modified order does not create any
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private right of action against Ronby Corporation , Chester F.

Casanave or Charles L. Casanave , by any student under any studcnt
contract.
d. Misrepresenting in any manner to any student or prospective
student any of the provisions of this consent order.
3. Failing to subject any promissory note , instrument or evidence of
indebtedness , givcn by a student pursuant to any contract for dancc
instruction or dance instruction services ,

to the student' s cancellation

and refund rights provided in paragraph 2. above , in such a manner
that such student rights are legally binding on any. third person who

may acquire any right under any such note , instrument or evidence or
indebtedness.
4. Attempting to obtain or obtaining from a student a waiver of the
student' s cancellation or refund right.

5. Failing to discontinue dealing with or terminate the use or
engagement of any area franchisor who (1) continues , after notice , to
engage in a course of conduct of acts or practices prohibited by this

modified order , or (2) fails to discontinue dealing with or terminate
the use of engagement of any franchisee or licensee who continues
after notice , to engage in a course of conduct of acts or practices
prohibited by this modified order;

Provided , however that Ronby Corporation and area franchisors may

effect such termination in accordance with applicable

law.

6. Failing to implement , within one hundred twenty (120) days from
the date of service of this order , a program of surveillance adequate to

reveal whether the business operation

of each

licensee or area

franchisor conforms to the requirements of the modified order ,

and
failing to maintain records of such surveillance program which shall
be made available for inspection and copying to the Commission , upon
reasonable notice and at reasonable times.

a. Failing to deliver a copy of this modified order to each present
with directions that each

and future area franchisor and franchisee ,

such person promulgate and enforce the terms of the modified order in
the operations of each studio , including the sales efforts of any

independent contractor engaged by the studio for the selling of dance

instruction or dance instruction service;
b. Failing to obtain from each person dcscribed in subsection 7.
above , a signed statement setting forth his or her intention to conform
his or her business practices to the requirements of this modified

order;
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c. Failing to notify the Commission of the name and address of any
person from whom respondent is unable to obtain such a signed
statement; and

d. Failing to kccp each such agreement for a period of five (5) years
after the termination of any such relationship; and failing to transmit
to the Commission or its designated staff complete and legible copies
of the same within fourteen (14) business days of receiving a request
for copies thereof;

II.
It
is further ordered That respondents Ronby Corporation , Chester
F. Casanave and Charles L. Casanave , shall report the discontinuance
of their present business or thcir affiliation with any other business

offering any dance instruction or service , such notice to include a
description of respondcnt's new business or employment; and should
either Chester F. Casanave or Charles L. Casanave create or become

affiliated in any way with any corporation ,

partnership or other

venture or business offering any dancc instruction or service , such a
corporation , partncrship, venture or business shall be bound by the
provisions of this modified order.

IV.
It

is

fitrther ordered

That respondent Ronby Corporation shall

notify the Commission at least thirty (30) days prior to any proposed
or contemplated reorganization , dissolution , assignment or sale
resulting in thc emergence of a successor corporation , the creating or
dissolution of a subsidiary or any other change in the corporate
structure of such corporatc rcspondent that may affect compliance
obligations arising out of this order.

It is fitrther ordered That respondents Chester F. Casanave and
Charles L. Casanavc each shall be relieved from any further obligation
under Parts I and II of this order upon completely ccasing his
involvemcnt with any dance instruction , or dance instruction service
including licensing or franchising of the same , until such time as he

resumes such activity in the future.

RONBY CORPORATION , ET AI.
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VI.

It is further ordered That respondents Ronby Corporation , Chester
within one hundred twenty

F. Casanave and Charles L. Casanave ,

(120) days after the date of service upon each of them of this order

shall file with the Commission a report in writing, settng forth in
detail the manner and form in which they have complied with this
order.
VII.
It

is

furlher ordered

That respondent Ronby Corporation shall file

or cause to be fied one (1) year after the date of service of this order a
further detailed report on measures undertaken to protect the prepaid
moneys of students.
Commissioner Strcnio dissenting.
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4. Having failed to make the required

disclosures , respondents ' advertising

practices violated the Truth in L€nding Act and pursuant to Section 108 thereof

respondents thereby violated the Federal Trade Commission Act.

Whereas the order states (82 FTC 1025 ,

1059):

It is further ordered That respondents Seekonk Freezer Meats , Inc. , a corporation
. . . and Lawrence Fontes , individuaJly and as an officer of said corporation. . . do
forthwith cease and desist from:
1. Stating in any advertisement the amount of the down payment required or that
no downpayment is required , the amount of any installment payment, the dollar
amount of any finance charge , the number of installments or the period of repayment
or that there is no charge for credit , unless there is also stated , in terminology
prescribed under. . . ReguJation Z

all of the following items - 0)

the cash price;

(ii) the amount of the downpayment required or that no downpayment is required , as
applicable; (iii) the number , amount , and due dates or period of repayments scheduled
to repay the indebtedness if the credit is extended; (iv) the annual percentage rate;
and (v) the deferred payment

price. 2

2. Making any disclosure not in accordance with the requirements of Section 226.
of Regulation.

Whereas pursuant to Section 103(y) of the TlLA , the violation of
any provision of Regulation Z constitutes a violation of the TlLA;
Whereas pursuant to Section 108(c) of the TlLA , the violation of
any provision of that Act constitutes a violation of the Federal Trade

Commission Act (FTC Act), 15 U. C. 45;
Whereas in enacting the credit advertising requirements , Congress
sought to prohibit misleading, deceptive and unfair
practices

(See

advertising

Section 102 of the TILA);

Whereas the decision against Seekonk Freezer Meats
et al.
dated
. March 15 , 1973 does not state expressly that disclosing one or more
credit terms identified by Regulation Z (such as the number of or
period of installment payments and the amount of installment
payments) without including all the credit terms required by Regulation Z in a consumer credit advertisement , in violation of Regulation Z
and the TlLA , constitutes an unfair or deceptive act or practice in
violation of Section 5(a) of the FTC Act;
Whereas The Commission has nonetheless held and publicized its
longstanding view that advertising one or more credit terms identified
1980 (Title VI of the Depository Institutions Deregulation and Monetary Control Act of 1980 , Pub. 1,- 96- - 221
94 Stat. 168) and revised Regulation Z (12 CF'R Pari 226), 46 Fed. Reg. 20R4R .

2 Under revised Regulation Z

CFR Section

226. 24(c).

, the fact that there is no charge for credit ,

See a/so supra

note 1.

3 This provision is now Section 226. 24

April I ,

1981).

no longel' requires disclosure.
See

of Regulation Z , 12 eFR Part 226. 24.

382

FEDERAL TRADE COMMISSION DECISIONS
Show Cause Order

11 I F. T.

by Regulation Z without including all the credit terms required by
Regulation Z in a consumer credit advertisement , in violation of

Regulation Z and the TlLA , is an unfair or deceptive act of practice in
violation of Section 5(a) of the FTC Act;
United
Whereas the Eighth Circuit Court of Appeals has ruled in
States v. Hopkins Dodge , Inc. 849 F. 2d 311 (8th Cir. 1988), that the

determination to state
Seelconk
expressly that credit advertising violations of Regulation Z and the
TlLA are unfair or deceptive acts or practices in violation of Section
5(a) ofthe FTC Act precludes use of the determination for purposes of
civil penalty enforcement actions pursuant to Section 5(m)(I)(B) of

failure of the Commission in its

the FTC Act;
Whereas it is now the opinion of the Commission that the public
interest requires it to rcopen this matter and consider altering its

opinion and order so as to clarify its determination to reflect its
longstanding view that stating one or more of the credit terms
identified by Regulation Z without stating all of the credit terms
required by Regulation Z in a consumer credit advertisement , in
violation of Regulation Z and the TlLA , constitutes an unfair or
deceptive act or practice in violation of Section 5(a) of the FTC Act.
Now , therefore it is hereby ordered pursuant to Section 5(b) of the
FTC Act , and Section 3. 72(b) of the Commission s Procedures and
Rules of Practice , that on or before the 30th day after s ervice of this
notice upon it , respondent Seekonk Freezer Meats , Inc. , and respondent Lawrence Fontes ,

individually and as officer

of the said

corporation , shall show cause , if any there be , why the public interest
does not require the Commission to reopen this proceeding and
consider altering its decision of 1973 , to determine that stating one or
morc of the credit terms identified by Regulation Z without stating all
the credit terms required by Regulation Z in a consumer credit
advertisement , in violation of Regulation Z and the TILA , constitutes
either an unfair act or practicc or an unfair and deceptive act or

practice , in violation of Section 5(a) of the FTC Act , in a manner such
as follows:

(1) By deleting the second paragraph after the caption " Final
Order " 82 FTC 1025 , 1059

, and substituting language such as

one of the following alternativc paragraphs:

The Commission having determined that this matter should not be placed on its own
docket for review and that the initial decision should become effective as provided in

Jor;KUNK mr;J.ZJ.R MEATS ,
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Section 3. 51(a) of the Commission s Rules of Practice , but having also determined
that advertising one or more of the credit terms identified by Regulation Z without
stating all the credit terms required by Regulation Z in a consumer credit
advertisement , in violation of Regulation Z and the Truth in Lending Act , constitutes
an unfair act or practice in violation of Section 5(a) of the Federal Trade Commission
Act
The Commission having determined that this matter should not be placed on its own

docket for review and that the initial decision should become effective as provided in
Section 3. 51(a) of the Commission s Rules of Practice , but having also determined
that advertising one or more of the credit terms identified by Regulation Z without
stating aU the credit terms required by Regulation Z in a consumer credit
advertisement , in violation of Regulation Z and the Truth in Lending Act , constitutes
an unfair and deceptive act or practice in violation of Section 5(a) of the Federal Trade
Commission Act

* * * * *
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3. Failing, in any advertisement , to make all the disclosures as required by Section
226. 10

of Regulation Z and in the manner prescribed therein. 2

Whereas pursuant to Scction 103(y) of the TlLA , the violation of
any provision of Regulation Z constitutes a violation of the TlLA;
Whereas pursuant to Section 108(c) of the TILA , the violation of
any provision of that Act constitutes a violation of the Fedcral Trade

Commission Act (FTC Act), 15 U. C. 45;
Whereas in enacting the credit advertising requirements , Congrcss

sought to prohibit misleading,
practices

(See

Whereas

deccptive and unfair

advertising

Scction 102 of the TIIA);
the decision against Reliable Mortgage Corporation

et at.

dated January 8 ,
interest rate in

1975 does not state exprcssly that advertising an
a consumer credit advertisement without specifying

the correlativc annual percentage rate , in violation of Rcgulation Z
and the TlLA , constitutes a deceptivc and unfair act or practice in
violation of Scction 5(a) of the FTC Act;
Whereas the Commission has nonetheless held and publicizcd its
longstanding view that stating an intercst rate in a consumer crcdit
advertisement without specifying the correlative annual percentage
rate for the financing, in violation of Regulation Z and the TILA , is an
unfair and deceptivc act or practice in violation of Section 5(a) of the
FTC Act;
United
Whereas the Eighth Circuit Court of Appeals has ruled in
States v. Hopkins Dodge , Inc. 849 F. 2d 311 (8th Cir. 1988), that the

failure of the Commission in its

Reliable

determination to state

expressly that credit advertising violations of Regulation Z and the
TlLA are unfair and deceptive acts or practices in violation of Scction
5(a) of the FTC Act precludes use of the determination for purposes of

civil penalty enforccment actions pursuant to Section 5(m)(I)(B) of
the FTC Act;
Whereas it is now the opinion of the Commission that the public
interest requircs it to reopen this mattcr and consider altering its said
dccision so as to clarify its determination to reflect its longstanding
view that stating an intercst rate in a consumer credit advertisement
without stating the annual percentage rate , in violation of Regulation
existing FTC orders are interpreted and enforced so as to impose no greater or different disclosure obligations
on crcditurn ondf'f order than are required of ereditors generally under the Truth in Lending Simplification and

Reform Act of 1980 (Title VI of the Depository Institutions Deregulation and Monetary Control Act of 19BO
Pub. L. 96- 221 94 StaL 168) and revised Regulation Z (12 CFR Part 226 , 46 Fed. J ('g. 20848 , April 1 , 1981).
2 This provision is now Section 226. 21 of Regulation Z , 12 CFR Part 226. 24.
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also constitutes an unfair and deceptive

act or

practice in violation of Section 5(a) of the FTC Act.
Now , therefore it is hereby ordered pursuant to Section 5(b) of the
FTC Act , and Section 3. 72(b) of the Commission s Procedures and
Rules of Practice , that on or before the 30th day after service of this

notice upon it ,

respondent Reliable Mortgage Corporation , and

respondent Edward Siegel , individually and as officer of the said

corporation , shall show causc , if any there be , why the public interest
docs not require the Commission to reopen this proceeding and

consider altering its dccision of 1975 , to determine that stating an
interest rate in a consumer credit advertisement without stating the
annual percentage rate , in violation of current Scction 226. 24(b) of
Regulation Z and the TILA , is an unfair and deceptive act or practicc
in violation of Section 5(a) of the FTC Act , in a manner such as
follows:

Final
(1) By deleting the second paragraph after the caption
, and substiuting language such as the

Order " 85 FTC 21 , 26following:

The Commission having determined that this matter should not be placed on its own
docket for review and that the initial decision should become effective as provided in
Section 3. 51(a) of the Commission s Rules of Practice , but having also determined

that advertising an interest rate without stating the annual percentage rate in a
consumer credit advertisement , in vio!ation of Regulation Z and the Truth in Lending
Act , constitutes an unfair and deceptive act or practice in violation of Seetion 5(a) of
the Federal Trade Commission Ad

" "

" "
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IN THE MATTER OF

GENERAL NUTRITION , INC.
CONSENT ORDER ,

ETC. ,

IN REGARD TO ALLEGED VIOLATION OF

SECS. 5 AND 12 OF THE mDERAL TRAm, COMMISSION ACT
Docket 9175 , Complaint

Mar. 20 ,

1984- Dec1:sion , Feb.

, 1989

This consent order requires , among other things , a Pittsburgh , Pa. corporation , that
manufactures and sells food supplements , to pay a total of $600 000 for research

and prohibits respondent from making false and unsubstantiated claims for
products. The order also requires respondent to divide the $600

000 equally

among certain organizations for research in nutrition , obesity, or physical fitness.

Appearances
Robert

For the Commission:

C.

Cheeks.

Robert V. Dunn in- house counsel , Pittsburgh
Lustigman New York City.
Robert Ullman , Bass , Ullman

For the respondent:
Pa. and

AMENDED COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authority vested in it by said Act , the Federal
Trade Commission ,

having reason to believe that General Nutrition
Incorporated , a corporation , hereinafter referred to as respondent , has
violated the provisions of said Act , and it appearing to the Commission

that a proceeding by it in respect thereof would be in the public
interest , hereby issues its amended complaint stating its charges in
that respect as follows:
PARAGRAPH 1. Respondent is a corporation organized , existing and
doing business under and by virtue of the laws of the Commonwealth

of Pennsylvania with its office and principal place of business located
at 921 Penn Avenue , Pittsburgh , Pennsylvania.
PAR. 2. Respondent is now and for some time in the past has been

engaged in the manufacturer , offering for sale ,

and sale of various

Challenge
Challenge Free Form Amino

nutritional supplements , such as " Healthy Greens

Growth and Training Vita- Pak

. An amended r.omplaint was issued by the Commission March J 1 ,

1988
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determine the full benefits of these nutritional factors. Although the final results are
not in , early reports indicate they play important roles in reducing the risk of cancer.
(6) " Can these 60 tablets with 6 vegetables and 5 nutrients help reduce the risk of
cancer?"
(7) " The National Cancer Institute asked the National Research Council (NRC) to
study the question of diet and cancer ... The committee "". recommended that we
increase the amounts of fruits , whole grain cereals and vegetables , especiaUy
vegetables rich in beta carotenes like cabbage , brussel sprouts , eauliflower , and

broccoli ... HEALTY GREENS combines cabbage , spinach , brussel sprouts , carrots
cauJiflower , and broccoli ... Healthy Greens is not a cancer cure , but there is good
sense in decreasing risks.
(8) " (T)he evidence is coming in , and it all points to Healthy Greens as being an
important ingredient to your well- being, and that of your family and friends.

(9) " rM)illons of people can now help safeguard their well- being with the greens

recommends we eat more of.
Important Government Study. Diet , Nutrition , and Cancer point the
way for you to reduce cancer.... Diet , Nutrition and Cancer , Committee on Diet
Nutrition , and Cancer , Assemb!y of Life Sciences , National Research Council.
National Academy Press , Washington , D. C. 1982.
B. In regard to " Challenge Growth and Training Vita- Pak" or " Challenge Free
Form Amino Acids
that the National Research Council
(10) " Vitally

(1) " STEROID FREE! Natura! Plan To Help YOU Achieve Maximum Muscle Mass
& Body Size!"
(2) " Challenge Is For All Serious Athletes Who Want A Steroid Alternative.
(3) " (The) ornithine and arginine (components are) ... often cal!ed Growth Hormone
Releasers; important to the creation of anabolic aetivity in the body.

(4) " (A) scientific plan for all serious athletes who are looking
alternative to the danger of steroids.

for a sensib!e

(5) " rA)du!t formulation of nutritional supplements constructed to help the athlete

get maximum muscle mass and body size.
(6) " The bigger you want to get , the faster you want to run , the better the fuel you
need. And when you re serious , you ll serious!y consider Challenge Growth and
Training Vita- Pak.

(7) " Ail

the strengths of steroid- none of the weaknesses.

C. In regard to " Life

Expander Growth Hormone Releaser

(1) " Weight Control & Reduction Without Dieting! . .. Burn Fat Away!" " Because

Growth Hormone Releaser works by attacking the fat in your body, it' s a totally
different , revolutionary method of weight control and redudion. You can eat
normally! You don t have to worry about special foods , caloric eounting, fad diets or
starving yourself. Growth Hormone Releaser does the work for you!" " Certain amino
acids- Ornithine , L- Arginine , and L- Tryptophane- have the ability to stimulate
body production of the Growth Hormone. By taking Growth Hormone Re!easer , you
supp!ement your body's intake of these three important amino acids. Together they
form a potent combination of ingredients whieh have been known to stimulate the

release of Growth Hormone that directs your body to burn fat for needed energy.
Obviously, a very desirabJe factor when you re trying to lose weight!"

UI'J I'I\.f\_ L 1 U1I\111\J1'1
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or promotional materials not specifically set forth herein , respondent
has represented , and now represents , directly or by implication , that:
Diet , Nutrition

A. The findings of the National Research Council's
and Cancer

Report support the claim that use of

" Healthy Greens

or food supplements of dehydrated vegetables such as " Healthy

Greens

" is associated with a reduction in the incidence of certain

cancers in humans.

B. Research indicates that Vitamin E plays an important role in
reducing the risk of cancer.

C. The use of " Healthy

Greens "

is associated with a reduction in the

incidence of certain cancers in humans.
D. Vitamin E plays an important role in reducing the risk of cancer.
E. Ornithine , arginine or trypotophane

, taken by mouth in the

dosages found in respondent' s products , will stimulate the body to
produce or release significantly greater amounts of human growth

hormone in users than in non-users.
F. Users of the " 24 Hour Diet Plan "

wil experience greater weight

loss during sleep than non-users.

G. Users of " Life Expander Growth Hormone Releaser " will have a
greater release of human growth hormone in the body than non-users.
H. Those " Life Expander" series nutritional supplements or other
foods containing ornithine ,

arginine , or tryptophane can extend or

prolong life or retard aging.

1. Users of the " Challenge Growth and Training Vita- Pak"

and

Challenge Free Form Amino Acids " wil achieve results similar to or
superior to the kind

generally believed by bodybuilders to he

achievable through the use of

anabolic steroids.

rapid or

substantial muscular development.

PAR. 8. In truth and in

fact:

A. The representation referred to in paragraph seven A is false for
the reason inter alia

that the findings of the

Diet , Nutr'ilion and

Report do not support the claim that the use of " Healthy
Greens " or food supplements of dehydrated vegetables such as
Cancer

Healthy Greens " is associated with a reduction in the incidence of

certain cancers in humans.
B. The representation referred to in paragraph seven B is false for
the reason inter alia that no research indicates that Vitamin E plays
an important role in reducing the risk of cancer.
C. The representation referred to in paragraph seven E is false for
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arginine or trypotophane , taken
products will not
stimulate the body to produce or release significantly greater amounts
of human growth hormone in users than in non- users.
D. The representation referred to in paragraph seven F is false for
the reason inleT alia that users of the " 24 Hour Diet Plan " wil not
the reason

that ornithine ,

by mouth in the dosages found in respondent' s

experience greater weight loss during slcep than non-users.

K The rcpresentation rcferred to in paragraph seven G is false for
the reason inter alia that uscrs of " Life Expander Growth Hormone
Rcleaser " wil not havc a greater release of human growth hormone in
the body than non- users.

F. The represcntation rcferred to in paragraph sevcn H is false for
the reason inler alia that those " Life

Expander " serics nutritional
supplement/foods containing ornithine , arginine , or tryptophane

cannot extend or prolong life or retard aging.
G. The represcntation referrcd to in paragraph seven I is false for
the rcason inter alia that users of the " Challenge Growth and
Training Vita- Pak" and " Challenge Frce Form Amino Acids " will not
achicve results similar to or superior to the kind gcnerally believcd by
bodybuilders to be achievable through the use of anabolic stcroids
rapid or substantial muscular development.

PAR. 9. Through the use inter alia of thc statements refcrrcd to in
paragraph six , and other rcpresentations contained in advcrtisements

or promotional materials not specifically set forth hcrein , respondent
has represented , directly or by implication , that it possesscd and relied
upon a reasonable basis for the represcntations set forth in paragraph
seven C through sevcn I , at the time the initial dissemination of the
representations and each subsequent dissemination.
PAR. 10. In truth and in fact , at the time of the initial dissemination
of thc representations and each subsequent dissemination , respondent

did not possess and rely upon a reasonable basis for making such
representations. Therefore , respondcnt' s making and dissemination of
said representations as allegcd ,

constituted and now conslitute unfair
and deceptive acts or practices.
PAR. 11. The use by respondent of the aforesaid statements

representations , acts , and practices , directly or by implication , and the
placement in the hands of others of the means and instrumentalities

by and through which others may havc used the aforesaid statements
rcpresentations , acts , and practices , havc had and now have the
e,macitv and tendency to mislead consumers into the crroneous and

" "

" "

"" ""

I'.
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mistaken belief that said statements and representations were and are
true and complete and to induce such persons to purchase " Healthy

Greens
Challenge Growth and Training Vita- Pak
Challenge
Free Form Amino Acids
Life Expander Growth Hormone Releas24 Hour Diet Plan
Arginine " and " Ornithine " by reason
of said erroneous and mistakcn belief.

PAR. 12. The aforesaid acts or practices
allcged as deceptive ,

of respondent , herein

were and are to the prejudice and injury of the

public and constituted and now constitute unfair and deceptive acts or
commerce and false advertisements in
violation of Sections 5 and 12 of the Federal Tradc Commission Act
practices in or affccting

as amended.

Commissioners Oliver and Azcuenaga were recorded as voting in
the negative.

'-----------
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They may help reduc!! your risk of developing it.

says the Na!iona, Research Council. Their report
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the American Cancer Society
Slales " It shOuld be made cleu
that tl'e weight of evidence suggests lt1at wl'al weea! during our

enhanc!! our natural defenses against cancer.
Additionally, research is continuing into the
benefits of reducing cancer risk. with regu!'ill use of

$1. 00 OFF

vitamins A , C. E. and selenium

with which Healthy Greens "
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fortified.

lifetime Stongly influences the

THE HEDGE AGAINST CANCER
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Decision and Order

DECISION AND ORDER

The Commission having heretofore issued its complaint charging

the respondent named in the caption hcreof with violation of Sections
5 and 12 of the Federal Trade Commission Act , as amended , and the
respondent having been served with a copy of that complaint , together
with a notice of contemplated relief; and
The respondent , its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondent of all the jurisdictional facts set forth
in the complaint , a statement that the signing of said agreement is for

settement purposes only and does not constitute an admission

by

respondent that the law has been violated as alleged in such

complaint , and waivers and other provisions as required by the
Commission s Rules; and
The Secretary of the Commission having thereafter withdrawn this
25(c) of its Rules; and
matter from adjudication in accordance with
The Commission having considered the matter and having thereupon accepted the executed consent agreement and placed such
agrecment on the public record for a period of sixty (60) days , now in
further conformity with the procedure prescribed in

25(f) of its

Rules , the Commission hereby makes the following jurisdictional
findings and enters thc following order:

1. Gcneral Nutrition , Inc. , is a corporation organized , existing and
doing business under and by virtue of the laws of the Commonwealth
of Pennsylvania , with its office and principal place of business located
at 921 Penn Avenue , in the City of Pittsburgh , Commonwealth of
Pennsylvania.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding is
in the public interest.
ORDER

It
is
ordered That respondent General Nutrition Incorporated , a
corporation , its successors and assigns , and its officers , agents
representatives , and employees , directly or through any corporation
subsidiary, division or other device , in connection with the manufac-

" "
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ture , advertising, labeling, packaging, offering for salc , sale , or
distribution of " Healthy Greens " or any substantially comparable
product , in or affecting commerce , as " commerce " is defined in the
Federal Trade Commission Act , do forthwith cease and desist from
representing, directly or by implication , contrary to fact , that any

finding of thc National Research Council ,

National Cancer Institute

American Cancer Society, or U. S. Government , or any finding
Diet , Nutrilion , and Cancer
contained in the Report entitled
supports the claim that use of such product is

associated with a

rcduction in incidence of any type of cancer.

II.
It is furthered ordered That respondent , its successors and assigns
and its officers , agents , representatives , and employees , directly or
through any corporation , subsidiary, division or other device , in

connection with the manufacture ,

advertising, labeling, packaging,

offering for sale , sale ,

or distribution of any product in or affecting
commerce , as " commerce " is defined in the Federal Trade Commission Act , do forthwith cease and desist from misrepresenting in any
manner , directly or by implication , thc purpose , content , sample
reliability, results or conclusions of any scientific test , research article
or any other scientific opinion or data , with respect to such product'

ability to cure , treat ,

prevent or reduce thc risk of developing any

disease in humans.

It

is

further ordered That respondent ,

its succcssors and assigns

and its officers , agents , representatives , and employees , directly or
through any corporation , subsidiary, division or other device , in
connection with the manufacture ,

advertising, labeling, packaging,
Growth and

offering for sale , sale , or distribution of " Challenge

Life
Challenge Free Form Amino Acids
Training Vita- Pak
"
Expander Growth Hormone Releaser " or " 24 Hour Diet Plan or

any other free form amino acid

nutrient supplement containing

arginine , ornithine , tryptophane or a combination thereof , in or
affecting commerce , as " commerce " is dcfined in the Federal Trade
Commission Act , do forthwith cease and desist from representing,
directly or by implication , that:
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A. Any such nutrient supplement will stimulate greater production

or release of human growth hormone in users than in non-users;
B. Any such nutrient supplement wil aid a user in achieving greater
or faster muscular development than a non-user or will aid a user in
achieving muscular dcvelopment similar to or superior to the kind
generally believed by bodybuilders to be achievablc through the use of

anabolic steroids
rapid or substantial muscular development;
C. Any such nutrient supplemcnt wil burn away fat or otherwise
alter human metabolism to use up or " burn " storcd fat , rather than
stored carbohydrates , or wil aid a user in attaining greater weight

loss during sleep than a non-user; or

D. Any such nutrient supplement will expand , extend , or prolong
life ,

or retard aging.

IV.
It

is

further ordered That respondent ,

its successors and assigns

and its officers , agents , representatives , and employees , directly or
through any corporation , subsidiary division or other device , do forthwith cease and desist from using the expression " Growth Hormone
Releaser " or other expressions of similar meaning as a brand name
or description for any product , unless such product stimulates the
body to produce , or the pituitary gland to release , significantly greater amounts of human growth hormone in users than in non-users
and , at the time of using such expression , respondent possesses and
relies upon rcliable and competent scientific evidence that substantiates the representation.
Reliable and competenl scientific evidence

shall mean for purposes of paragraphs IV and V of this order those
tests , analyses , research , studies , or other evidence conducted and
evaluated in an objective manner by persons qualified to do so , using
procedures generally accepted by others in the profession or science
to yield accurate and reliable results.

It

is

further ordered That respondent ,

its successors and assigns

and its officers , agents , representatives , and employees , directly or
through any corporation , subsidiary, division or other device , in
connection with the manufacture , advertising, labeling, packaging,
offering for sale ,

sale or distribution of any product in or affecting

414

FEDERAL TRADE COMMISSION DECISIONS

Decision and Order

111 F.

commerce , as " commerce " is defined in the Federal Trade Commission Act , do forthwith cease and desist from making any representation , directly or by implication:

A. Concerning such product' s

ability to cure , treat , prevent or

reduce the risk of developing any disease in humans;

B. That such product assists or enables a user to lose or control

weight or fat ,

or suppress appetite;

C. That such product expands , extends , or prolongs life or retards
aging; or

D. That such product aids a user in achieving greater or faster
muscular development than a non-user or aids a user in achieving
greater endurance , strength , power or stamina or shorter exercise

recovery or recuperation time than a non- user.

unless at the time of making such representation (V A- D above),
respondent possesses and relies upon reliable and competent scientific
evidence that substantiates the representation.

that respondent shall not be liable under this
representation contained on a package label or
package insert for a product that meets all of the following conditions:
Provided however

paragraph for any

1. The product is manufacturcd and distributed by a third party and

is not manufactured or distributed exclusively

for respondent;

2. The product is generally available at competing retail outlets;
3. Thc product is not
contain respondent' s

identified with respondent and does not

name or logo;

4. The product was not developed

or manufactured at the

instigation or with the assistance of respondent; and
5. The product representation is not otherwise advertised or

promoted by respondent.
VI.
It

is

further ordered

That respondent shall pay, in lieu of redress

the aggregatc sum of six hundred thousand dollars ($600

000. 00)

divided in thrce equal parts to the America Diabetes Association , Inc.
the American Cancer Society, Inc. , and the American Heart Associa-

tion. These funds shall be designated for the support of research or
fellowships in the fields of nutrition , obesity or physical fitness.
Respondcnt shall make payment in thrcc installments , each install-

ment to be divided equally among the recipients: the first installment

~~~ '-''

~~~
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in the amount of $300 000. 00 within 30 days of the date of service of
this order; the second in the amount of $200 000. 00 within one year
and 30 days of the date of servicc of this order; and , the third in the
amount of $100 000. 00 within two years and 30 days of the date of
service of this order. In the event any default in payment occurs and
continues for 10 days beyond the due date of payment and the giving
of notice of such default , the entire remaining amount shall then
become due and payable.

VII.

It is further ordered That for three (3) years after the last date of
dissemination of the representation , respondent , or its successors and
assigns , shall maintain and upon request make available to the
Federal Trade Commission for inspection and copying copies of:

1. All materials that were relicd upon by respondent in disseminat-

ing any representation covered by this ordcr; and
2. All tests , reports , studies , surveys , demonstrations or other
evidence in its possession or control that contradict , qualify, or call

into question any representation madc by respondent that is covered
by this order.

VlI
It isfurther ordered

that respondent shall notify the Commission at

least thirty (30) days prior to any proposed change in the respondent
such as dissolution , assignment , or sale resulting in the emergence of
a successor corporation ,

the creation or dissolution of subsidiaries or
corporation which may affect compliance

any other change in the

obligations arising out of this order.

IX.

It is further ordered That respondent shall , within sixty (60) days
after service of this order , file with the Commission a report , in
writing, setting forth in detail the manner and form in which it has
complied with this order.

It is further ordered That respondent shall forthwith distribute a
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copy of this order to each of its operating divisions and to all
distributors of products manufactured or marketed by respondent.

Commissioner Azcuenaga dissenting. Commissioner Machol was
recorded as not participating.
DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA
I dissent from the Commission s decision to accept a proposed

consent order with General Nutrition , Inc. (" GNC" ) because the order
leaves GNC free to sell products that it knows are deceptively labeled.
The proviso to Paragraph V of the consent order provides that GNC

would not necessarily be liable for unsubstantiated claims appearing
on the labels of the products sold at its stores even if it was clear that
the company had actual knowledge that those claims were unsubstantiated. I believe that the order should hold GNC liable if it knows that
the packaging of these products contains unsubstantiated claims.
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Decision

IN THE MATTER OF

DETROIT AUTO DEALERS ASSOCIATION , INC , ET AL.
FINAL ORDER , OPINION , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket

Dee. 20 ,

9189 Complaint

This final order requires ,

1984-"

among other things ,

nal Order,

Feb.

, 1.98.9

the Detroit , Mich. area automobile

dealerships to remain open a minimum of 64 hours a week for one year and to
post conspicuously their hours of operation. The order prohibits a!! of the
respondents from conspiring in any way to fix hours of operation , and requires
the associations to amend their bylaws , rules , and regulations to eliminate any
provision inconsistent with any provision of this order.
11
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