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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Boise Cascade Cor-
poration, hereinafter sometimes referred to as respondent, has violat-
ed the provisions of Section 5 of the Federal Trade Commission Act
and Section 2(f) of the Clayton Act, as amended, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

PArAGRAPH 1. Respondent Boise Cascade is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of Delaware with its principal offices located at One Jeffer-
son Square, Boise, Idaho.

PARr. 2. Respondent Boise Cascade is now, and for many years has
been, engaged in the operation of an integrated forest products com-
pany. The respondent, among other activities, distributes office sup-
plies, stationery, printing paper, coarse paper and office furniture
through its distribution centers across the United States.
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PAR. 3. In the course and conduct of its business, respondent Boise
Cascade has been and is now engaged in commerce, as “commerce”
is defined in the Clayton Act. In the course of that commerce, Boise
Cascade has been and is now purchasing office product supplies for
resale within the United States from suppliers also engaged in com-
~ merce, as “commerce” is defined in the Clayton Act.

In connection with such transactions, Boise Cascade is now, and has
been, in active competition with other corporations, partnerships,
firms and individuals also engaged in the purchase for resale and the
resale of office product supplies of like grade and quality which are
purchased from the same or competitive suppliers. [2]

The aforesaid suppliers are located in the various States of the
United States, and respondent Boise Cascade and such suppliers
cause the products when purchased by said respondent to be trans-
ported from the place of manufacture or purchase to Boise Cascade’s
retail stores or warehouses located in the same state and various
other States of the United States.

Par. 4. In the course and conduct of its business in commerce,
respondent Boise Cascade has knowingly induced or received from
some of the aforesaid suppliers discriminatory prices, discounts, al-
lowances, or terms and conditions of sale favorable to respondent in
the commodity purchase transactions described.

For example, respondent resells office product supplies at both the
wholesale and retail levels but receives a wholesale discount on all
office product supplies it purchases from certain suppliers. These
wholesale discounts, however, are not available to all competitors of
respondent who sell these products at the retail level.

Par. 5. The favorable discriminatory prices, discounts, allowances,
or terms and conditions of sale were not granted by said suppliers to
all of respondent’s competitors nor received by all of respondent’s
competitors in connection with the like or similar purchase transac-
tions of commodities of like grade and quality so purchased for con-
sumption, use or resale.

Par. 6. When respondent induced or received the discriminatory
net prices from its suppliers, as alleged, respondent knew or should
have known that such discriminatory net prices constituted discrimi-
nations in price prohibited by Section 2(a) of the Clayton Act, as
amended.

PaRr. 7. The effect of the knowing inducement or receipt by respond-
ent of the discrimination in price, as above alleged, has been or may
be substantially to lessen, injure, destroy, or prevent competition
between suppliers of office products granting such discriminations
and other suppliers of such products who do not grant or allow such
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discriminations, or between respondent and its competitors not re-
ceiving or securing such discriminations.

PAR. 8. The acts and practices of Boise Cascade herein alleged are
in violation of Section 5 of the Federal Trade Commission Act and
Section 2(f) of the Clayton Act, as amended. The acts and practices of
respondent, as herein alleged, are continuing and will continue in the
absence of the relief herein requested.

STATEMENT OF COMMISSIONER PAUL RAND DIXON™*

In voting in favor of the order directing the ALJ to consider evi-
dence as relevant because it bears upon the function and service
defense set out in Doubleday & Co., 52 F.T.C. 169 (1955), I want to
make it clear that I believe a unanimous Commission was correct
when it explicitly repudiated Doubleday in FTC v. Mueller Co., 60
F.T.C. 120 (1962), aff'd, 323 F.2d 44 (7th Cir. 1963). Doubleday, unlike
Mueller, does not comport with the language, history or precedent of
the Robinson-Patman Act, and should not be revived. In addition, I do
not believe that amendments or modifications to the Robinson-Pat-
man Act should emanate from the Commission or commentators no
matter how certain they are that the Act is inconsistent with current
economic doctrine.

Nonetheless, I do not believe that it is appropriate in these circum-
stances for me to deny to other Commissioners the opportunity to
review and analyze evidence that they may find relevant in their
consideration of the case.

Inote that from my review of the investigatory record I have reason
to believe that there is sufficient evidence to find a violation as
charged under the Doubleday standard as well as under Mueller.

DISSENTING STATEMENT OF COMMISSIONER DAVID A. CLANTON**

The majority of the Commission today issues a complaint proceed-
ing on two mutually exclusive, inconsistent theories of violation of the
Robinson-Patman Act. On the facts presented, I cannot support this
approach.

The first theory, viz., that Boise Cascade has violated the rule set
forth in FTC v. Mueller Co., 60 F.T.C. 120 (1962), aff'd, 323 F.2d 44 (7th
Cir. 1963), utilizes, in my view, an unsound, inequitable doctrine. It
does not appropriately take account of the value of the services ren-
dered by Boise as a dual distributor, and so leads to a result which is

* Commissioner 1961-1981.
** Commissioner 1976-1983.
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at odds with the ideals underlying the Act. Accordingly, I could not
support a complaint premised on this theory.

" The second theory, based upon our decision in Doubleday & Co., 52
F.T.C. 169 (1955), does examine whether the discounts received by
Boise are reasonably related to the services provided by that firm in
connection with its sales to end users. Regrettably, because of our
preoccupation with Mueller, sufficient evidence has not been devel-
oped at this time to enable me to determine whether there is reason
to believe that Boise is being overcompensated by its suppliers. Since
the mere existence of price differentials does not make out a prima
facie case of violation under the Doubleday theory, I am unable to
support issuance of the complaint under this approach without fur-
ther investigation.

DISSENTING STATEMENT OF COMMISSIONER ROBERT PITOFSKY”*

The Commission today has issued an extremely unwise Robinson-
Patman complaint. I would not ordinarily dissent from the issuance
of a complaint (and certainly not at such length), but this one has such
a profound anticompetitive potential that it ought not to go by with-
out comment.

Let me emphasize that this is not the kind of quarrel over the
advisability of Robinson-Patman enforcement that has split the Com-
mission in the past. That statute should be enforced by this agency,
and I am convinced that sensible cases can be initiated—addressing
real issues of injury to competition. I can’t believe, however, that a
solution to the problem of non-enforcement is this misguided effort.

In the remarks that follow, I don’t mean to downplay the difficult
policy questions involved in Robinson-Patman enforcement. As is
often the case, this division among Commissioners occurs because of
the tension between the philosophies of the Sherman Act and the
Robinson-Patman Act—a conflict created by Congress and left un-
resolved on the FTC’s doorstep many years ago. That kind of issue
generates honest differences that in turn reflect deeply held points of
view.

This complaint involves the office supply industry and focuses on
the legality of discounts to Boise Cascade, a [2] so-called dual distribu-
tor. Before examining the legality of that discount, a bird’s eye view
of the industry might help.1

All agree that the office supply industry is highly competitive. At

* Commissioner 1978-1981.
1 To the extent this Dissenting Statement makes preliminary factual assertions regarding the office supply
industry or Boise, it is based on my understanding of the facts developed by staff during the pre-complaint

investigation. When the initial decision in this matter comes to the Commission I will, of course, base my decision
solely on the record developed at trial.
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the manufacturing level there is extreme deconcentration with some
2900 relatively small companies manufacturing a product line or two
(for example, pencils, pens, manila folders, staplers, chairs, etc.).
Some of these manufacturers sell directly to large corporate users but
most sell through about 6000 intermediate distributors.

While there is a wide variety of intermediate distributors and chan-
nels of distribution, we can simplify this discussion by limiting consid-
eration to three categories of distributors:

Contract Stationers. These are relatively large dealers who buy
from manufacturers at between 50 and 65% off list and sell directly .
and only to large users. :

Dealers. These are much smaller distributors who usually buy from
manufacturers at no better than 40% off list, or from intermediate
wholesalers (see immediately below) at a price that is roughly the
equivalent of 30 or 40% off list. [3]

Wholesalers. This is the category that includes the respondent,
Boise Cascade. Boise is a large national wholesaler and buys from
manufacturers at 50-65% off list. Unlike contract stationers which
frequently buy at the same price, Boise not only sells to large commer-
cial users but also to dealers at roughly a 20 to 30% markup. It is
because Boise, unlike contract stationers, is a “dual distributor” that
Robinson-Patman questions arise.

Section 2(f) of the Robinson-Patman Act says it’s illegal for a compa-
ny “knowingly to induce or receive a discrimination in price” which
is prohibited in other parts of the statute. Where’s the discrimination
here? No one has suggested there is anything illegal about Boise
getting 50 to 65% and the dealers only 40% on those transactions
where Boise sells to the dealers. That’s a legitimate “functional dis-
count” which compensates Boise for services performed in the sale of
manufacturers’ products; for example, maintaining an inventory, car-
rying a full line, distributing catalogs, delivering to dealers on re-
quest, etc. Functional discounts are justified on the theory that there
can be no injury to competition if they are available to all similar
types of sellers in roughly equal amounts.

Problems arise, however, when a company like Boise not only sells
to intermediate dealers but sells to large commercial users in competi-
tion with those dealers. On those sales, [4] Boise will have received 50
to 66% and the dealers only 40%. Arguably, that’s a discrimination
in price between competing sellers that leads to an injury to competi-
tion, and therefore Section 2(a) of the Robinson-Patman Act is violat-
ed; arguably, Boise knowingly received that illegal discount and hence
violated 2(f). Boise’s explanation is that it is not being favored over its
dealer customers; rather, the extra 10 to 25% only compensates Boise
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for special services it provides which are not furnished by the dealers.
These are the same wholesale services for which it can legally be
compensated when it sells to dealers. In statutory terms, Boise says
there can’t be any injury to competition even when it sells to users
if the greater discount only pays for the better services it provides.

In the 1950’s and 1960’s, two contradictory rules of law were devel-
oped to deal with this kind of problem. One was the so-called Mueller
rule (named after the Commission’s 1962 decision in FTC v. Mueller
Co., 60 F.T.C. 120 (1962); aff’d. 323 F.2d 44 (7 Cir. 1963)). That rule
essentially holds that it is never a defense for a dual distributor to
justify a discount in excess of the discount available to dealers with
whom it competes by pointing out that the discount is only compensa-
tion for valuable services it performs in selling the manufacturer’s
product. It is a rigid per se rule which prevents the issue of “just
compensation” from being put to [5] proof:2 If there is a justification
for Mueller, it is that any services that the dual distributor performs
are valuable not only to the manufacturer but to the dual distributor
as well. Since it’s difficult to apportion these values, the Mueller
solution is to allow no compensation defense.

Before Mueller was decided, the Doubleday rule was the law (named
after a 1955 Commission decision, Doubleday & Co., 52 F.T.C. 169
(1955)) Doubleday accepted the principle that there could be no injury
to competition and hence no violation of the Robinson-Patman Act if
the additional discount paid to the dual distributor did no more than
roughly compensate the dual distributor for the useful services it
provided. In Doubleday, the Commission found that the extra dis-
count was not justified and found a violation—showing the weakness
of any argument that an absolute per se rule is necessary to have any
effective enforcement. The heart of Doubleday is to recognize that
money paid to a dual distributor could be a discriminatory allowance
because the dual distributor is a power buyer or could be fair compen-
sation for valuable services, and it puts that issue to proof. [6]

In my view, the Mueller rule is anticompetitive, anticonsumer and
anti-efficient. In addition, in a fine display of what can be accom-
plished with a bad rule of law, it’s probably anti-small business as
well.

1. Competitive Considerations. If Boise sold only to wholesalers or
sold only to users (as contract stationers do), it is clear that there could
be no violation of the Robinson-Patman Act; it is the dual distribution

2 Technically, Boise could justify receipt of favorable discounts if they were equal to or no more than cost savings
enjoyed by its suppliers as a result of dealing with Boise. See 15 U.S.C. 13(a) (1970) and United States v. Bordon
Co., 370 U.S. 460, 468 (1962). But since Boise’s suppliers don’t engage in wholesaling, there is no “cost saving” to
the supplier and hence no cost justification defense—even though the services Boise performs are highly desirable
to both suppliers and customers from a business point of view.
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function that creates the problem. But it is well established that dual
distribution is pro-competitive. It introduces new competition at both
levels at which the dual distributor operates, disrupts possible consen-
sual patterns of price uniformity, and causes or encourages discount-
ing. That sort of competition has always been regarded as desirable
from the point of view of the Sherman Act.

If Boise cannot be compensated by its suppliers for expenses in-
curred in selling the suppliers’ products, one possibility is that it will
retreat into the wholesale line and like contract stationers, sell only
to direct users. Another possibility is that it will discontinue sales to
users and sell only to dealers. Either way, competition is diminished.
In the past, Mueller supporters have occasionally granted that such
anticompetitive consequences would occur, but have claimed that a
per se rule is desirable because losses in competition that may result
from that policy [7] were anticipated and recognized by Congress
when it enacted the Robinson-Patman Act.

In recent years, there has been increasing recognition of the neces-
sity to reconcile the Sherman Act’s demand for competition with the
Robinson-Patman Act’s legitimate concern that small business not be
done in by powerful rivals who are in a position to coerce lower prices
from manufacturers. If there were any doubt whether the philosophy
of reconciling Robinson-Patman and Sherman Act principles should
prevail, a clear answer should have been provided by the Supreme
Court in its A&P decision last year (where, incidentally, it threw out
an earlier 2(f) case brought by this agency). The Court said:

In the Automated Canteen case, the Court warned against interpretations of the Robin-
son-Patman Act, which “extend beyond the prohibitions of the Act and, in so doing,
help give rise to a price uniformity and rigidity in open conflict with the purposes of
other antitrust legislation.” 343 U.S. 63. Imposition of 2(f) liability on the petitioner in
this case would lead to just such price uniformity and rigidity.

The Doubleday approach which allows distributors to be compen-
sated, but not over-compensated, for services allows that reconcilia-
tion; the Mueller rule seems to me a classic example of an R-P
approach in “open conflict with the purposes of other antitrust legis-
lation.”’s [8]

2. Anti-consumer Aspects. One thing is fairly sure if a Commission
majority prevails in its effort to resuscitate Mueller—that is, users
will pay more for pencils, pens, staples, and so forth. This could be
true because, as indicated above, competition will be reduced when
dual distributors are forced to choose among different lines of distri-

3 The Department of Justice apparently felt the same way in 1968 when it filed an amicus brief in the Supreme
Court opposing the Commission’s Mueller annroach. see Puralator Praducte Ine n FTC 380 TTQ 1045 (1QAR)
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bution. Another possibility is that dual distributors will continue to

operate on both levels, but when denied a discount from manufactur-

ers on sales to users, will find it necessary to raise price to users. The

money charged to users will then go into the pockets of manufacturers

who are prevented by law from paying a functional discount.
Alfred Kahn discussed this very issue in 1954:

The denial to combined wholesaler-retailers of the buying prices to which their per-
formances of wholesaling functions entitles them remains an unquestionably rigid,
anti-competitive—indeed discriminatory—solution.

See Dirlam and Kahn, Fair Competition: The Law and Economics of
Antitrust Policy: (1954) at 251.

3. Anti-efficiency Concerns. The Mueller rule is also undesirable
because of the powerful way it undermines the ability of businessmen
(including small businessmen) to do business in an efficient way.

The present complaint is as clear an example of this as one could
find. Remember that this is an industry in which thousands of small
manufacturers tend to make a single line or two of products. As a
result, there are no [9] manufacturers who have the economic incen-
tive to go into the business of wholesaling their own products since the
central feature of wholesaling is the availability of a wide line of
supplies.

Boise and other dual distributors have introduced into the industry
the idea of building large computerized wholesale establishments
which simultaneously can serve the needs of small dealers and com-
mercial users. But under Mueller once a dealer becomes a dual dis-
tributor, any preferential discount on sales made in competition with
its own customer-dealers will be illegal. Obviously, dual distribution
will be discouraged. This is true no matter how valuable to the manu-
facturer the service performed by the dual distributor, no matter how
efficient it is to have an integration of functions within a single dis-
tributor (or to have the distributor rather than the manufacturer do
it), and no matter how valuable and desirable the arrangement is to
the consumer.

4. Small Business Impact. The idea of a Mueller rule is to protect
small businesses against dual distributor competition—an approach
which Commissioner Dixon rightly points out has been viewed in the
past as consistent with the purpose of the Robinson-Patman Act. The
irony is that its application may end up hurting small businesses
more than a less rigid approach. [10]

This effect occurs because many small dealers enter cooperative
ventures which jointly purchase inventory and provide some of the
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same wholesale functions offered by firms like Boise. But if an inflexi-
ble Mueller rule is applied, those small businessmen, who already
know enough to protect their own competitive interests, will be de-
nied a discount compensating them for the costs of their wholesaling
if they both sell to and compete with other dealers. See Calvani,
Functional Discounts Under the Robinson-Patman Act, 17 Boston
Coll. Ind. and Comm. L. Rev. 543, 555 (1976).

The Commission here is proceeding, at least at this point, on a
Mueller theory. To cushion the shock of resort to this approach, an
order has simultaneously been issued which will permit Boise to in-
troduce the kind of evidence, described above, that would be relevant
only under a Doubleday standard.4 .

To say the least, that unusual approach—indicating that the case
may be tried under two thoroughly inconsistent theories—will in-
troduce great uncertainty into the law. Businessmen, for a considera-
ble period of time, will not know whether to run their businesses (and
keep records) as if [11] Mueller or Doubleday were the law. The ap-
proach is particularly unfair to Boise, the respondent in this case. It
knows that it can’t win this case under Mueller (no favored dual
distributor could); it asserts it can win the case under Doubleday. It
therefore must take the risk of an expensive defense, knowing that it
may find after several years that a majority of the Commission still
thinks that all the evidence it introduces is irrelevant under the
Mueller standard. This confusing approach might be justified if there
were any reason to believe that the Commission would be in a better
position after a trial to choose between the Mueller and Doubleday
standards. But that just isn’t so. The whole point of a Mueller rule is
to make discounts to dual distributors absolutely illegal, regardless of
services performed to earn them, and the pros and cons of that ap-
proach are as apparent now as they will ever be. Thus, in an area
where the Commission would serve all its constituencies by clarifying
the law, it manages here to do the opposite.

It’s fashionable these days to be in favor of deregulation—that is,
to oppose excessive and unjustified government regulation of price
and entry as a substitute for the operation of competitive forces. But
over-regulation comes in many guises. It’s one thing to try to protect,
under the Robinson-Patman Act, small businessmen from power sell-
ers and power buyers; it’s another thing to resuscitate [12] a rule that
discourages dual distribution—thereby raising entry barriers at the
may this case has been investigated and presented to the Commission, I can’t tell whether a

complaint based on Doubleday would be proper. Accordingly, lacking reason to believe a violation has occurred
on a valid Doubleday approach, I must vote against the complaint.
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wholesale or dealer level—by denying to those affected by the rule the
opportunity to argue that there has been no injury to competition.

The Commission’s separate order, directing the Administrative
Law Judge to admit evidence on the question of injury to competition,
does imply that at least some Commissioners may eventually move
away from the Mueller per se approach. However, for the reasons I've
indicated, I believe it is preferable to accomplish that result now in
a clear and direct fashion. In my view, this complaint should never
have been issued and an advisory opinion clarifying the Commission’s
views on the Mueller and Doubleday rules should have been promptly
published.

STATEMENT OF COMMISSIONER DIXON IN RESPONSE TO
MOTION FOR RECUSAL

I cannot agree with respondent Boise Cascade Corporation, Inc.
(“Boise”) that my statement issued concurrently with the issuance of
the complaint demonstrates prejudgment by me of the merits of this
case.

The statement challenged by Boise was issued to make clear the
basis on which I voted to issue the complaint. While a majority of the
Commission agreed to issue a complaint against Boise, Commission-
ers disagreed on the appropriate legal standard to be applied to the
investigatory record in order to determine whether there was *“reason
to believe” that a violation of law had occurred. One poss1ble legal
standard would make available the “function and service” defense as
set out in Doubleday & Co., 52 F.T.C. 169 (1955). An alternative stan-
dard was the one set forth in Mueller Co., 60 F.T.C. 120 (1962), aff’d.,
323 F.2d 44 (7th Cir. 1963). This conflict was made clear to respondent
by my statement, by statements of Commissioners Pitofsky and Clan-
ton, and by an order of the Commission requiring the ALJ “to enter
[2] findings sufficient for disposition of the proceeding under both the
Mueller and Doubleday rubrics.”

As respondent Boise recognizes, a Commissioner must have “reason
to believe” that the facts disclosed in the investigatory record indicate
a violation of law before he or she may vote for the issuance of a
complaint. My review of the record persuaded me that there was
“reason to believe” that a violation of law had occurred whether
judged by the Doubleday or the Mueller standard, and my statement
says no more than this:

from my review of the investigatory record I have reason to believe that there is
sufficient evidence to find a violation as charged under the Doubleday standard as well
as under Mueller.
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Respondent argues that my statement goes “much further” than an
expression of the statutory standard to be met in issuing a complaint,
and characterizes it as showing “that he [Dixon] has weighed the
evidence and concluded even before any trial that Boise is guilty
regardless of whether the evidence is examined under either the
Mueller or the Doubleday standard.”

This recasting of my words quoted above is entirely gratuitous. If
I did not have “reason to believe” that a violation of law could be
found from the evidence presented to the Commission prior to issu-
ance of its complaint, I would have had no legal basis to vote for a
complaint. Since the law requires me to have “reason to believe” that
a violation of law may be found before I can vote to challenge it, I
cannot see how the recitation of that fact can amount to prejudgment,
and, indeed, I have not prejudged this case. If I am called upon to
adjudicate the merits of this matter, [3] my judgment will be based
solely upon the trial record compiled by the litigants. The Commission
has frequently dismissed cases for failure of proof after originally
finding “reason to believe” that a violation has occurred. Since I fail
to discern how a reasonable person reading my statement could con-
clude that I have prejudged the merits of this case, I will not recuse
myself from this matter.

Finally, I note that complaint counsel argue that this matter is not
properly before the Commission in the absence of a certification by
the ALJ. However, since disqualification is a question uniquely with-
in the province of the Commissioner at whom the motion to disqualify
is directed, I have addressed the merits of respondent’s motion, and
believe it is appropriate for it to be raised before the Commission.

January 30, 1981
INITIAL DECISION BY
Lewis F. PARKER, ADMINISTRATIVE LAw JUDGE
FeBRUARY 14, 1984
I. HisTorY OF THE PROCEEDING

On April 23, 1980, the Commission, with Commissioner Pitofsky
dissenting, issued a complaint charging that Boise Cascade Corpora-
tion (“Boise”) had violated Section 2(f) of the Robinson-Patman Act
and Section 5 of the Federal Trade Commission Act. The complaint
alleges that Boise distributes office supplies, stationery, printing pa-
per, coarse paper, and office furniture through distribution centers
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located throughout the United States. The complaint further alleges

.that Boise has been and is engaged in commerce, as “commerce” is
defined in the Clayton Act and that in the course of that commerce,
it purchases office product supplies for resale within the United
States from suppliers who are also engaged in commerce. [2]

The complaint claims that Boise competes with other businesses
which are engaged in the purchase and resale of office products of like
grade and quality which are bought from the same or competitive
suppliers, and it charges that Boise, in the course of its business, has
knowingly induced or received from some of its office product suppli-
ers discriminatory prices, discounts, allowances, or terms and condi-
tions of sale which were not granted by its suppliers on sales of goods
of like grade and quality to all of its competitors; it further states that
Boise should have known that the prices it induced or received con-
stituted price discriminations prohibited by Section 2(a) of the Clay-
ton Act, as amended.

" Finally, the complaint alleges that Boise’s knowing inducement or
receipt of the price discriminations has been or may be substantially
to lessen, injure, destroy, or prevent competition between suppliers of
office products or between Boise and its competitors.

As an example of the violation alleged, the complaint states that
Boise resells office product supplies at both the wholesale and retail
level, but receives a wholesale discount on all products purchased
from certain suppliers. These discounts are allegedly not available to
all of Boise’s competitors who sell the products at the retail level.

Boise’s alleged dual function—i.e., sales at the wholesale and retail
levels of goods it purchases at wholesale discounts—prompted the
Commission to direct me, in an order accompanying the complaint, to
admit evidence of the services and functions performed by Boise on
goods it purchases for resale at the retail level, and after considering
Mueller Co., 60 F.T.C. 120 (1962), affd, 323 F.2d 44 (7th Cir. 1963), cert
denied, 377 U.S. 923 (1964) and Doubleday & Co., 52 F.T.C. 169 (1955),
to decide the materiality of such evidence. The Commission also or-
dered me to “enter findings sufficient for disposition of the proceeding
under both the Mueller and Doubleday rubrics.”

Because it received a stay in this proceeding from a federal district
court, Boise, was not required to file its answer until November 3,
1980, an answer which essentially denied all of the charges in the
complaint and interposed fourteen separate defenses.

After extensive and time-consuming discovery, evidentiary hear-
ings began on April 13, 1982. The hearings concluded on April 27,
1983. Because of a complicated dispute over the application of the
attorney-client and work product privileges to a Boise document and
the testimony of one of its former employees, the record was not closed
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until August 17, 1983. The parties filed their proposed findings of fact,
conclusions of law and proposed orders on September 16, 1983. An-
swers were filed on November 14, 1983. [3]

At my request, the Commission granted me an extension of time to
February 27, 1984 to file this initial decision.

This decision is based on the transcript of testimony, the exhibits
which I received in evidence, and the proposed findings of fact and
answers thereto filed by the parties. I have adopted several of the
proposed findings verbatim. Others have been accepted in substance.
All other findings are rejected either because they are not supported
by the record or because they are irrelevant.

II. FinpINGS OF Facr

A. Boise’s Business Activities

1. Boise is an integrated forest products company which is orga-
nized, exists and does business under the laws of the State of Delaware
and whose headquarters is located in Boise, Idaho. It is engaged prin-
cipally in the manufacture, distribution and sale of paper, packaging,
office products, wood products, and building materials (Ans.; CX
17B).1 Its total sales for 1980 exceeded $3 billion, of which more than
$853 million were attributable to its packaging and office products
business. The Office Products Division’s total net sales in 1980 were
[I.C.] (CX’s 30, 17Z-28). '

2. The headquarters of Boise’s Office Products Division is located in
Itasca, Illinois, and it operates through distribution centers located in
twenty-seven cities (CX 48D).

3. Boise entered the business of distributing office products through
the acquisition of Associated Stationers Company and Honolulu
Paper Company in 1964 (Tr. 116-17; CX 672, p. 10). Since the acquisi-
tion of Associated Stationers, Boise has expanded to the nationwide
distribution of office products [4] primarily by acquiring other office
products distributors (Tr. 5074-76; CX 672, pp. 10, 56).

4. Boise’s Office Products Division is decentralized in its operation
(Tr. 5070). Each distribution center is a profit center, responsible for

t Abbreviations used in this decision are:

CX — Commission Exhibit

RX - Respondent’s Exhibit.

Tr. - Transcript page. .

CPF - Complaint counsel’s proposed findings.
CRB - Complaint counsel’s reply brief.
RPF - Respondent's proposed findings.
RRB - Respondent’s reply brief.
Ans. - Boise’s answer to the complaint.

F. — Finding in this decision.
IC. - See in camera findings.
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tactical planning, inventory management, purchasing for its needs,
warehousing, sales and customer service (CX’s 48D, 34R). Strategic
planning, merchandising and catalog production, the negotiation of
discounts from manufacturers, data processing and computer opera-
tions, financial accounting, and credit management are handled by
the Itasca headquarters (CX’s 48D, 34R, 973, p. 150).

5. Boise operates as a dual distributor, selling both to office products
dealers and end-users. Based only on its wholesale sales (i.e., sales to
dealers), Boise is one of the two largest wholesalers in the country (Tr.
4913). Boise is the largest office products distributor in the industry
(Tr. 4548, 5127; RX 501; CX 45G).

6. Although “office products” may be defined as stationery, office
supplies, office furniture, office equipment, office machines, and relat-
ed items (CX 352, p. 4), the term is used in this decision to include
stationery, supplies, and furniture, but not equipment and machines.

B. Participants In The Office Products Industry
1. Manufacturers

7. Office products are produced by more than 1,000 manufacturers
(Tr. 962-64, 1220-21, 1669, 5069, 1832, 4788) who sell their goods to
both wholesalers and dealers (Tr. 766, 1523, 2856, 2228-29). Some
manufacturers also sell directly to end-users but this practice is not
particularly prevalent in the office products industry (Tr. 766, 879,
1116, 1582, 2739, 3178, 3240, 3555; CX 702, pp. 74-75).

2. Manufacturers’ Prices

8. Price in the office products industry is usually expressed as a
discount off manufacturer’s suggested list price (Tr. 6592). The dis-
count may take the form of a chain discount, for example, 50-20%.
Assuming a manufacturer’s suggested list price of $1.00, a 50-20%
discount means a 50% discount is first taken, leaving 50 cents. Then
a 20% discount is taken from the fifty cents, leaving forty cents as the
selling price (Tr. 817, 2730). [5]

a. Quantity And Volume Discounts

9. Manufacturers often offer some form of quantity pricing whereby
an order for a larger quantity of a product or group of products is
priced lower on a per unit basis than an order for a smaller quantity
(F.’s 114, 168, 260, 293-96, 298, 343).

10. Some manufacturers offer only quantity discounts whereby any
customer buying a given quantity receives the same price (Tr. 6713-
14, 6625-26, 6640); other manufacturers offer volume discounts
whereby dealers who buy more than a certain volume on an annual
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basis will receive a larger discount than other dealers (F.’s 172, 225,
227, 229).

b. Wholesale Discounts

11. Manufacturers also offer wholesale discounts along with quanti-
ty or annual volume discounts. This is a common practice, according
to Mr. Clay Barth who was employed from 1956 to 1982 by Rediform
and who held management positions with that company in marketing
and operations (Tr. 758-60). He testified:

Q. Mr. Barth, did you say that the 50/20 discount that you extended to wholesalers
is a functional discount?

A. Yes.

Q. In your opinion, is it a trade practice to give a wholesale functional discount to
wholesalers?

A. 1t is a trade practice which is very general and very broad; it is not ours only, in
other words (Tr. 833).

12. Other knowledgeable industry members confirmed the wide-
spread existence of wholesale functional discounts in the office
products industry. Mr. Hal Webb, who had been President or Chair-
man of the Board of Master Products for twenty-three years (Tr.
1885), stated that such discounts are common (Tr. 1979-80), as did Mr.
Jones of Kardex (Tr. 1596). Mr. Bernard Seltzer, who has been Execu-
tive Vice President of the Wholesale Stationers’ Association for over
eleven years, guessed that about half of the 200 manufacturer mem-
bers of WSA give such discounts (Tr. 6587-88, 6593-95). Mr. Philip
Rhodes, who has been in the industry over forty years and is Chair-
man of the Board and Chief Executive Officer of one of the five nation-
al [6] wholesalers, S.P. Richards, testified that in his estimation 60 to
70% of vendors selling to his company gave it a wholesale functional
discount, and that more than 60 to 70% of his company’s total pur-
chases were from vendors giving such a discount (Tr. 6803, 6806,
6814-15). In fact, Mr. Rhodes believes that in the past decade the
number of manufacturers offering a wholesale functional discount
has increased (Tr. 6817).

13. Dr. Kenneth Elzinga, a professor of economics at the University
of Virginia, who testified as an expert witness for Boise, reached a
different conclusion after reviewing the record in this case. He testi-
fied that the pricing of the six manufacturers complaint counsel chose
to illustrate price discriminations favoring Boise is not representative
of pricing in the office products industry. In his opinion, “most manu-
facturers . . . sell on what might be called a quantity or volume
discount basis, not on a functional discount basis” (Tr. 6097). I disa-
gree, for I believe that the experience of industry members who testi-



76 Initial Decision

fied in this case outweighs that of Dr. Elzinga who had no knowledge
of the industry before he was hired by Boise (Tr. 6134-35).

14. Since a wholesaler purchasing from a manufacturer who gives
wholesale functional discounts pays a lower price than a dealer buy-
ing similar quantities (Tr. 6813; CX 974, pp. 99-100), this discount is
attractive to a wholesaler such as Boise, as is apparent from the
stipulated testimony of Mr. Gerald Twietmeyer, who worked in a
management capacity for Boise from 1968 to 1978 (Tr. 6739-42):

As an employee of Boise Cascade in 1978, I supervised and participated in a study
which showed that Boise received a substantial dollar amount of trade or wholesale
functional discounts from various office products vendors and those discountsexceeded
the discounts Boise would receive if those vendors did not classify Boise as a wholesaler
but instead treated Boise as a dealer or contract stationer.

The results of this study were consistent with the understanding I had of the dis-
counts Boise received from such vendors based on my experience in the industry and
with Boise (Stipulation of the Parties dated August 15, 1983; Order Receiving Stipula-
tion into Evidence and Denying Boise Cascade’s Request for In Camera Treatment
dated August 17, 1983). [7]

¢. Bid Discounts

15. In some cases, end-users who need large quantities of office
products will ask for bid pricing from manufacturers which is differ-
ent than prices that are normally offered (Tr. 1170-71, 879, 1028-29,
2293, 1974; CX 975, p. 41).

16. Sales through bids do not constitute a large portion of office
product manufacturers’ sales. Representatives of manufacturers who
testified in this proceeding estimated that such sales ranged from less
than 1% to 8% of total sales (Tr. 1028-29, 1636, 1171, 2851, 1975).

17. Some manufacturers’ bid discounts may be equal to their nor-
mal wholesale functional discounts (Tr. 1171); some are greater than
the dealer discount but less than the wholesale functional discount
(Tr. 816, 879-80). Some manufacturers may limit bid prices to govern-
ment purchases (Tr. 1170-71, 879, 1028). ,

18. Manufacturers offer the same bid discount to all customers
requesting prices for a particular bid (Tr. 2851, 2294).

19. Some dealer witnesses testified that their purchases at special
bid prices were a small portion of their total purchases (Tr. 3206, 3878,
3487, 707-08, 2564, 2662-65).

d. Promotional Discounts

20. Manufacturers also offer promotional discounts to their custom-
ers in addition to quantity or functional discounts and special bid
prices. These promotional discounts may be in the form of additional
year-end discounts, credits, the payment of cash to purchasers or their
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salesmen, extensions of time in which to pay, and extensions of the
application of price increases (Tr. 1202, 2403-04, 2856-57, 146263,
2370-73, 2316-19, 3070-71, 1707, 3578-82, 2137-39, 2110-12, 3850
52, 710-11, 746-47, 2130, 4630, 5036-37, 6632, 4445-48, 3879). In some
cases, these discounts are not reflected on manufacturer’s invoices
(Tr. 2110-12, 2139).

21. Although one manufacturer’s testimony suggests that wholesal-
ers might not be able to use all the promotional discounts offered to
dealers (Tr. 2317-18), others testified that they offer the same promo-
tion to all customers (Tr. 1202, 2404). Concerning promotions, Clay
Barth, who has worked for Rediform Office Products since its creation
in 1956 (Tr. 758), stated: [8]

When we go to market through retail and wholesale we deliberately try not to give
advantage one way. We don’t tilt the thing. It would be stupid to try to do something
with a retailer and not let the wholesaler do it when we let the wholesaler sell to the
retailer (Tr. 912).

22. In one case, wholesalers were given an advantage over dealers.
B&P’s “one buy-in and one buy-out” promotion provided wholesalers
with an additional 5% discount on any group of products the whole-
saler might select. B&P did not restrict the number of these promo-
tions a wholesaler could have. A wholesaler could have had it twelve
times a year if it wished (Tr. 2856-57).

3. Wholesalers
a. Industry Definition Of Wholesaler

23. A wholesaler is generally defined in the office products industry
as a buyer for resale to dealers (CX 974, pp. 10-11).

24. The National Office Products Association’s by-laws define
wholesaler members as:

Firms that buy stationery, office supplies, office furniture, and equipment and related
items on their own account for resale to retailers in the course of which they warehouse
the merchandise; promote the sale of the merchandise; service the retailer and advise
him on his retail merchandising and buying program . . . (CX 352, p. 5).

25. Under the by-laws of the Wholesale Stationers’ Association,
wholesale sales are sales made to retailers or dealers for resale to
other customers (Tr. 6610; CX 2002D).

b. Volume Of Sales

26. According to an estimate by Boise, the wholesale sales (sales to
dealers) of the five so-called national who'lesalers‘in 1979 were: [9]
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Boise $138,000,000 -
United Stationers $132,000,000
S.P. Richards $103,000,000
Champion $ 91,000,000
Zellerbach $ 80,000,000
(CX: 51Z-34)

27. Most wholesalers, however, are small, privately-owned busi-
nesses with annual volumes of under $10 million (CX 2004A).

c. Geographic Areas Served

28. Although most wholesalers are small, privately-owned busi-
nesses, there are five wholesalers that operate in numerous locations:
United Stationers, Boise, S.P. Richards, Champion and Zellerbach
(Tr. 4914). Each of these so-called national wholesalers is not in every
city, but they account for approximately 60% of the total volume of
wholesale sales (Tr. 4914-15; CX 51Z-34).

d. Catalogs

29. National wholesalers publish catalogs which are sold to dealers
(Tr. 2493-94, 3550). Most local wholesalers do not produce a catalog
(Tr. 5127). Wholesalers’ catalogs vary as to the number of items de-
picted. For example, United Stationers’ catalog has 20,000 items
while Boise’s catalog has about 8,500 items (Tr. 4607-08, 5561; CX 62).

e. Wholesalers’ Competition With Manufacturers And
Their Knowledge Of Manufacturers’ Prices

30. Wholesalers view manufacturers as competitors for dealers’
business (CX 977, p. 89), and they are therefore interested in the
prices at which manufacturers sell to dealers. Mr. Philip Rhodes,
Chairman of the Board and Chief Executive Officer of S.P. Richards,
a wholesaler, testified that his firm was interested in vendors’ pricing
to dealers “because we like to be competitive. We like to be able to sell
at a price where we would be competitive and obtain a share of that
business” (Tr. 6806).

31. Robert Sherman, President of L.D. Sherman, a San Francisco
wholesaler, testified that the wholesale functional discount is vital
because if he buys at a price equal to the [10] price at which dealers
do, he will not be competitive on his resale of the product to dealers
(Tr. 6583). )

32. Everett Patterson, who is general manager of a dealer in Massa-
chusetts, had worked as a merchandise manager for Champion Office
Products, a wholesaler, and he placed orders with manufacturers, -
dealt with the local salesmen, and maintained the local pricer (i.e.,
price list) (Tr. 6540). Mr. Patterson testified that it was essential for
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him to know what the dealer pricing was from the manufacturer
because the wholesaler’s salesmen have to know the price their dealer
customers could obtain the goods for if they bought directly from the
manufacturer (Tr. 6540-41).

33. Bernard Seltzer, Executive Vice President of the Wholesaler
Stationers’ Association, explained that officers of WSA have en-
couraged manufacturers to give wholesalers a wholesale functional
discount because they have to compete with manufacturers for sales
to dealers. Volume discounts are not substitutes for wholesale func-
tional discounts because, according to Mr. Seltzer “not every whole-
saler is able to buy in large volume. WSA and the industry has very
many small wholesalers whose volume would not justify a large dis-
count, but who perform a function that justifies a discount” (Tr. 6596).

34. Although dealers may not know the pricing practices of particu-
lar manufacturers, they know that wholesalers receive better prices
than dealers (Tr. 3637-38, 7242, 4307-08, 2172; CX 702, p. 17).

35. In explaining why he viewed Boise differently than his other
competitors, Louis Applebaum, Executive Vice President of A. Pomer-
antz & Co., a large Philadelphia dealer, testified:

Boise’s prices generally, in our opinion, are lower because they are buying products at
lower prices than we are.

Q. Do you have an opinion as to why that would be?

A. It is my opinion that they are using their wholesale discounts, wholesale function-
al discounts in the costing of the products in competing with us (Tr. 1341-42).

36. In the mid-1970’s, Boise received complaints from several deal-
ers who objected to its competition with them (Tr. 5093-96). The
primary industry trade association, the National Office Products As-
sociation (“NOPA”), also received complaints from dealers in the
early to mid-1970’s about Boise’s dual distribution; they argued that
they could not purchase from [11] manufacturers at prices as low as
Boise and that Boise was selling to their end-user customers at prices
the dealers could not compete with. A copy of the complaints was
given to Boise (Tr. 1798; CX’s 105, 438A, 439B).

37. Robert Welnhofer is Vice President, Corporate Development,
for United Stationers, a national wholesaler. He was General Manag-
er of Boise’s Office Products Division from 1965-1967 and 1970-1977,
and from 1967-1970 had a number of other management positions
with Boise (CX 672, pp. 5-8). Mr. Welnhofer testified that Boise regu-
larly discussed their pricing policies with manufacturers “because
one of our objectives is to become knowledgeable about the industry
and how products are bought and sold” (CX 672, pp. 125-26).

38. Mr. Welnhofer noted that some wholesalers even designate on
their own price lists to dealers the price the dealer will pay if the
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dealer buys from the manufacturer instead of the wholesaler. The
wholesaler does this to show the dealer that he can buy at as good a
price from the wholesaler as from the manufacturer; to do this, the
wholesaler has to know the manufacturer’s prices to the dealer (CX
672, pp. 125-27).

39. George Harig, who is employed by Boise at its headquarters and
deals with manufacturers, told the management of Dennis Office
Supply, a Boston dealer, that, after its acquisition by Boise, Dennis
would be entitled to wholesale discounts which Dennis did not obtain
as a dealer, and that as a result there would be lower cost of goods sold
and more profit (Tr. 6560-61).

40. Craig Hajduk is a Boise Product Manager who is responsible for
binders, the loose-leaf section, all writing instruments, word process-
ing, data processing, attaches, art supplies and drafting (CX 971, p. 7).
He testified that one of the ways certain manufacturers encourage the
sale of their products through wholesalers is to charge a lower price
to wholesalers than to dealers, and that this would be a positive factor
for Boise in deciding whether to take on the vendor’s line (CX 971, pp.
102-03). In further explaining how manufacturers have pricing that
encourages wholesalers, Mr. Hajduk stated:

[Tf the pricing structure as presented to someone like myself, where the pricing struc-
ture for a dealer versus wholesale and where Boise’s pricing in that realm would be,
if there is a large difference, it obviously would be more advantageous for us to take
on a line where we feel confident we can get a lot of dollars and a lot of potential sales
versus a line where pricing to the dealer is the same as the pricing to us (CX 971, pp.
106-07). [12]

41.In addition to considering the size of a manufacturer’s wholesale
functional discount in deciding whether to carry a line, Mr. Hajduk
considers the manufacturer’s price to the dealer in setting Boise’s
wholesale price to dealers. This is because it would be undesirable for
Boise’s price to dealers to be significantly higher than the manufac-
turer’s price to dealers. This is especially true on popular lines or
items (CX 971, pp. 72-76).

42. “Buyers Guides,” which are used by buyers in each of Boise’s
distribution centers, are sent to them from its Itasca headquarters
(CX’s 973, p. 37; 974, pp. 21-23). These guides disclose both Boise’s
buying terms and the manufacturers’ published selling policies to
dealers (CX’s 116-20, 158-59, 181-83, 219-22, 267, 321). The pricing
information in the guides is provided, usually by telephone, by the
manufacturer (CX 971, p. 8). Information on dealers’ prices was elimi-
nated from the guides in about 1982 (Tr. 4824).
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4. Dealers

a. Industry Definition Of Dealers

43. As used in the office products industry, a dealer is a firm or
individual that purchases office supplies, furniture, equipment and
related items for resale to users (Tr. 1547, 2204, 775, 1095-96; CX’s
352, p. 5; 974, pp. 10-11).

44, The term “contract stationer,” while having no generally ac-
cepted meaning in the office products industry, is sometimes used to
refer to large dealers, but it also may mean any dealer that has
contracts with customers (Tr. 5071-72, 6508). Because small and
medium sized dealers have contracts with large industrial customers,
the term contract stationers may also apply to them (Tr. 5071-72).

b. Dealers’ And Manufacturers’ Use Of Wholesalers

45. Dealers purchase substantial amounts of office products from
wholesalers for resale to their own customers (Tr. 3799, 3355, 3028,
3660, 3540-41, 4212, 2492, 651, 2034, 4074, 3421-22, 2427, 3136; CX
702, pp. 119-20).

46. Dealers recognize that wholesalers such as Boise provide valua-
ble services to them, such as a broad inventory, which allows dealers
to operate without carrying in their own inventory products their
customers need (Tr. 715-16, 4076, 4811-12, 2462-63; CX’s 702, p. 123;
974, pp. 88-89; 672, pp. 164-67), [13] faster delivery than from manu-
facturers, and improvement in cash flow (Tr. 2034-35, 2973, 3322-23,
3300, 3660, 3541; CX 702, p. 122). Without wholesalers, either the
dealers or manufacturers would have to maintain more inventory,
which would increase their costs (Tr. 715-16, 1681-82, 4076, 481112,
2462-63; CX’s 974, pp. 88-89; 672; pp. 164-67). Wholesalers also help
set up new dealers, aid manufacturers in introducing new products
and provide services which, if they did not exist, manufacturers would
have to provide (Tr. 2356, 1587, 1272-73, 2340, 1229-31, 1674-88,
1694-96).

¢. The Increase In The Number of Dealers

47. There are some 8,000 office products dealers in the United
States, and according to data compiled by Dr. Elzinga from the Na-
tional Office Products Association and American Business Lists, there
has been a steady increase in the number of dealers from 1976-1982
both nationwide and in the states where complaint counsel’s dealer
witnesses are located (RX 801-03; CX 2302-03).
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C. Boise’s Office Products Division
1. Boise’s Entry Into Office Products

48. Boise entered the office products industry in 1964 through the
acquisition of Associated Stationers Company, a wholesaler that oper-
ated retail stores under the name of Horder, and the Honolulu Paper
Company, an office products dealer with retail stores (Tr. 5116-17;CX
672, pp. 10, 88).

49. Subsequently, Boise entered new areas by acquiring office
product dealers or wholesalers (Tr. 5075-76, 5554, 4934-35, 3980-81,
3034-35, 4435-36, 2914-15, 5154; CX 977, pp. 26-27).

50. When Boise purchased Dennis Office Supply in Boston, a dealer,
it became acquainted with the prices at which Dennis bought. In fact,
Dennis bought directly from the manufacturers involved in this case
(Tr. 4443-45; CX 970, p. 124).

2. The Location Of Boise’s Distribution Centers

51. Boise has distribution centers located in twenty-seven cities and
ships office products into all fifty states (CX 48D; F. 59). The eight
distribution centers that are involved in this case make sales in the
following geographic areas: [14]

Boston (Burlington): East New York, Massachusetts, Maine, Ver-
mont, New Hampshire, Rhode Island, Central and Northern Con-
necticut.

Moonachie, New Jersey (New York): New York metropolitan area.

Philadelphia (Pennsauken, New Jersey): Southern New Jersey, East-
ern Pennsylvania, Delaware, parts of Maryland and Washington,
D.C.

Phoenix: Northern Arizona.

Portland: Oregon, Western Idaho.

Salt Lake City: Utah, Eastern Idaho, Western Wyoming.

San Francisco (Brisbane): Northern California, Northern Nevada.

Seattle: Alaska, Washington, Northern Idaho, Western Montana (Tr
4435-36, 5678, 5680, 5626; CX’s 630C, 975, p. 24; 65C).

3. The Division’s Sales Volume

52. Boise’s Office Products Division’s combined wholesale and reta:
sales make it the largest distributor of office products in the Unite -
States (Tr. 5127, 4548; CX 45G; RX 501).

53. Considering only its sales to dealers, Boise is one of the tv
largest wholesalers in the United States (Tr. 4913).

54. For 1976, Boise’s total net sales to users (including sales throu;
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Boise’s retail stores and sales to commercial accounts) and to resellers
were:

Sales to Users [1.C.]
Sales to Resellers {L.C.]
Other Revenues [1.C.]
Total Net Sales [L.C.]
(CX 18). .

55. For 1977, Boise’s total net sales to users (including sales through
Boise’s retail stores and sales to commercial accounts) and to resellers
were: [15]

Sales to Users [L.C}

Sales to Resellers [1.C]

Other Revenues [1.C}]

Total Net Sales [1.C}
(CX 21).

56. For 1978, Boise’s total net sales to users (including sales through
Boise’s retail stores and sales to commercial accounts) and to resellers
were: )

Sales to Users [1.C.]

Sales to Resellers [I.C.]

Catalogs/Marketing Aids {l.C.]

Total Net Sales [l.C.]
(CX 24).

57. For 1979, Boise’s total net sales to users (including sales through
Boise’s retail stores and sales to commercial accounts) and to resellers
were:

Sales to Users A {i.C.]

Sales to Resellers fi.C.]

Catalogs/Marketing Aids {1.C.]

Total Net Sales ' {1.C}"
X 27).

58. For 1980, Boise’s total net sales to users (including sales through
'oise’s retail stores and sales to commercial accounts) and to resellers
ere;

Sales to Users - [iCl
Sales to Resellers [1.C]
Catalogs/Marketing Aids ft.C1
Total Net Sales {L.C]

X 30).
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4. The Distribution Centers’ Sales Volume

59. Some Boise distribution centers do not currently solicit end-user
accounts. These are: Tampa, Miami, [16] Jacksonville, Atlanta, Nash-
ville, Charlotte, Cincinnati, Cleveland, Indianapolis, Milwaukee, Min-
neapolis, Houston and Denver. Those that currently solicit end-users
are: Honolulu, Seattle, Portland, San Francisco, Los Angeles, Tucson,
Phoenix, Salt Lake City, Chicago, Dallas, Boston, New York, Phila-
delphia and Detroit (Tr. 5074-75).

60. Annual sales of office products for the eight Boise locations
focused on in this case were:

1976 1977 1978 1979 1980

- Boston [ I.C. |
New York [ I.C. |
Philadelphia [ 1.C. |
Phoenix [ I.C. ]
Portland [ I.C. ]
Salt Lake City [ L.C. |
San Francisco [ I.C. ]
Seattle [ 1.C. ]
(CX 630D-E).

61. The 1980 dollar and percent breakdown of sales to dealers and
users for the eight distribution centers being focused on in this case
was:

Sales to Dealers Sales to Users Total Sales

San Francisco [ I.C. 1
Seattle [ I.C. 1
Portland [ 1.C. ]
Salt Lake City [ 1.C. ]
Phoenix [ 1.C. ]
Philadelphia [ 1.C. ]
New York [ I.C. ]
Boston [ I.C. ]
(CX 630E).

5. Boise’s Dual Distribution Strategy

62. Boise has always sold both for resale (to dealers) and direct (to
commercial accounts). This policy originated through Boise’s acquisi-
tion policy in the 1964-1966 period (CX 44A).

63. Boise’s marketing strategy has been to make dual distribution
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a viable marketing concept. Boise’s 1977-1981 Business Plan noted
that although Boise “has always encountered a [17] negative dealer
attitude towards its selling direct,” both its “direct and wholesale
business are important; it is impractical to withdraw from either” (CX
44H).

64. Some distribution centers do not actively solicit commercial
accounts because, according to Boise’s 1977 Manager’s Year-End Re-
view of Operations: ‘

It is beginning to be understood internally that while the Division is a dual operator,
we may also maintain pure wholesale operations based on: 1) inadequate industrial
potential in the community, and 2) ability to grow and meet our [Return of Investment]
objectives as a wholesaler (CX 37D).

6. Source Of Products

65. Boise carried products from about 250 vendors in its 1982 cata-
log (Tr. 4839); however, it purchased some products from about 1,800
vendors (Tr. 4784-85).

66. Boise’s Itasca headquarters makes the decision as to which
manufacturers’ lines are to be carried in Boise’s catalog and negoti-
ates with the manufacturers (CX’s 48D; 34R; 973; pp. 150-51; 2077, pp.
8-9).

67. Boise distribution centers are responsible for their own invento-
ry. The purchasing department at each location places its orders
directly with the manufacturer, who in turn ships the goods directly
to the individual location that placed the order (CX’s 975, pp. 34, 36;
973, pp. 30, 32; 48D). Correction of any billing errors associated with
its orders from manufacturers are negotiated by each Boise location,
not by the central office in Itasca (CX’s 975, pp. 36-37; 973, pp. 32-35).

68. In deciding on which manufacturers it should purchase from,
Boise considers market acceptance and quality of the product, manu-
facturer service, price as compared with that of other manufacturers,
potential profitability, and whether the manufacturer gives a whole-
sale functional discount (Tr. 4795-96, 4836-37; CX’s 672, pp. 5-8,
148-49; 2077, p. 11; 1022, 51R, 970, pp. 23-24; 971, pp. 106-07).

69. The market acceptance of some products sometimes dictates
that Boise purchase them even though it might prefer to drop them
(CX’s 2077, pp. 21-24, 44-48; 976, pp. 66-67; 971, pp. 63-64). [18]

7. The Distribution Centers’ Inventory

70. The wholesale-commercial mix of customers served by a distri-
bution center and its size are two factors that affect what percent of
the items in Boise’s catalog each distribution center stocks (CX 970,
pp. 46-47). Boise locations that are primarily wholesale, serving the
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dealer market, are required to stock all the catalog items (Tr. 4839;
CX 971, pp. 66-67). The distribution centers with stronger commercial
sales stock only as much of the catalog as they deem” necessary (Tr.
4839; CX 971, pp. 66-67). These centers thus operate more like dealers
than wholesalers (See also F. 71).

71.'In stocking inventory, Boise’s fill-rate goal is 90% for commer-
cial accounts and 85% for dealer accounts. The lower fill-rate goal for
dealer accounts exists because (Tr. 4580; CX’s 976, pp. 135-36; 974, pp.
84-85; 917-46, 64Z-13): '

The dealer customer tends to purchase within a much wider spectrum of items con-
tained in the industry. Our branch operations for the dealer need to, therefore, stock
more in terms of quantities and types of items related to our catalog than our commer-
cial operations (CX 970, pp. 45-46).

72. On October 26, 1978, the number of items stocked by the loca-
tions focused on in this case were:

Boston (BOS) [.C]
Pennsauken (PEN) [.C.]
Moonachie (NYC) [I.C.]
Salt Lake City (SLC) [l.C.]
San Francisco (SFO) [I.C.]
Seattle (SEA) [I.C.]
Portland (PRT) [I.C]
Phoenix (PHX) [L.C]

(CX’s 972, pp. 58-61; 84H, F, G, 973, p. 118; 80F-H).

73. The warehouse space of the distribution centers focused on
ranges from 28,000 sq. ft. in Salt Lake City (CX 973, p. 13) to 120,000
sq. ft. in Seattle (Tr. 5509).

74. The number of inventory turns in 1979 for Boise’s distribution
centers focused on in this case was: [19]

Philadelphia - 49
New York - 38
Boston - 28
San Francisco - 55
Seattle : - 52
Portiand - 51
Salt Lake City - 4.1
Phoenix -3.2

The average turn for the Division was 4.6 (CX 51Z-16).
75. In 1980, for the Office Products Division as a whole, of the
$138,563,478 of commercial sales, $21,349,186 or 15.4% were drop-
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shipped directly from the factory to the customer, the remaining
84.6% being sold out of warehouse inventory (CX 30).

8. The Distribution Centers’ Sales Forces

76. Separate sales forces call on Boise’s dealer and commercial
accounts. The dealer-account salespeople are paid a salary plus bonus;
the commercial-account salespeople are on commission (CX’s 970, pp.
15-16; 976, pp. 29-30).

77. In 1976, the Pennsauken location had five sales representatives
for commercial accounts and four handling dealer accounts (CX 69U).
Around 1978, Pennsauken increased its commercial-account sales
force. Now Pennsauken has seven outside salespeople who call exclu-
sively on commercial accounts in its sales office in Washington, D.C.
(Tr. 5784-85).

78. In 1982, the Boston distribution center had one salesperson
calling on dealers, and seven calling on commercial accounts (Tr.
4582-83).

79. Boise’s Salt Lake City location has four outside sales representa-
tives and they handle commercial accounts exclusively (Tr. 5003-04).

80. In 1978, the Seattle distribution center had nineteen commer-
cial sales representatives and two dealer salespeople (CX 90Z-23).

81. The Portland location had one dealer sales representative and
nine salespeople for commercial accounts in 1980 (CX 96D). In 1982,
the commercial sales force had increased to eleven but the dealer
sales force remained at one (Tr. 5389-90).

82. The San Francisco location has eighteen sales representatives
calling on commercial accounts and four representatives calling on -
dealers (Tr. 5646-47). [20]

9. Boise’s Services To Commercial Accounts

83. To attract business from commercial accounts, Boise distribu-
tion centers offer them attractive prices and various services. Some
accounts are given better prices on frequently ordered items than are
normally offered in Boise’s price lists (Tr. 4869-70, 5044, 5693; CX’s
60, 1368A-E; RX 216A-N).

84. In some cases, Boise uses pricing as a competitive weapon. In the
1979 Phoenix Marketing Plan, a competitive analysis of Wist Supply
and Equipment Company (CX 84A-B, Z-6-Z-10) said that Wist has
“the best service of anyone in the valley” and “our salespeople say the
only way we have been able to take away their accounts are through
lower pricing” (CX 84Z-9). To be more effective against Wist, Boise
planned to: ‘

Key on all larger accounts served by this competitor.
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Offer a more competitive price to the larger accounts.

Offer a larger inventory selection to the larger accounts (CX 84Z-10). '

85. Boise employees who testified in this case stated that it offers
more and better services than competing dealers (Tr. 5402, 5243, 5174,
5575) and that they emphasize these services when they sell to com-
mercial accounts (Tr. 4635-36, 4582, 5175; CX 972, p. 43). Some ac-
counts have switched to Boise because of the services it offers (Tr.
5253-54, 5201-02, 5635).

86. The importance of service, as well as price, was summarized by
Nathan Parrish, director of administrative services for Nike, Inc. (Tr.
5440), who explained what factors he considered in choosing Boise as
a primary supplier for Nike: '

I think generally we look at what the cost to us in doing business with the supplier is.
A part of that, obviously, is the price of the products that they charge us, but also a
more important part, too, is the level of service they provide to us. That is all a part
of what we identify as the cost of doing business with a supplier or the cost directly to
us for what he furnishes (Tr. 5444). [21]

10. Boise’s Net Profits

87. Net profit is the net income that is arrived at by deducting all
operating and administrative expenses from the gross profit (Tr.
4341). For the period 1976 to 1979, the net profit before taxes as a
percent of sales for Boise has steadily increased:

1976 1977 1978 1979
' 1.C. , ]

(CX 51Z-12).

Boise’s 1979-1983 Business Plan revealed that its return on sales was
comparable to the leading industrial stationers in the industry (CX
48H).

D. The Prices Charged By Six Office Product Manufacturers
To Boise And Competing Office Products Dealers
And Boise’s Knowledge Of Those Prices

1. Introduction

88. To prove the complaint’s allegation that Boise violated Section
2(D) of the Robinson-Patman Act by knowingly inducing or receiving
discriminations in price from its suppliers that are prohibited by
Section 2(a) of the Act, complaint counsel called twenty-one dealers
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and presented evidence of the prices charged to Boise and those deal-
ers by six manufacturers.

2. Price Charts And Boise’s Objections To Them

89. Complaint counsel offered, and I received in evidence, six charts
(CX’s 1-6) which summarize entries on invoices which reflect the
discounts granted by six manufacturers of office products to Boise and
to selected competing dealers; however, the invoices were not offered
through a witness and Boise claims that they should not have been
admitted because there was no evidence presented as to how the
charts were prepared or whether the prices were representative of the
prices charged to dealers. Boise also objects that only the chart for
Boorum and Pease and that part of the Sheaffer Eaton chart relating
to Duo-Tang products show invoice prices (RPF’s 263, 265). [22]

90. In addition, Boise points out, and complaint counsel concede,
that they did not, as Dr. Elzinga testified, “draw a random sample of
invoices between the manufacturer and commercial stationers and a
random sample of invoices between the manufacturer and the dual
distributor. . . .” (Tr. 6283).

91. Boise also refers to some instances in which it discovered dealer
invoice entries containing discounts equal to or greater than it re-
ceived (RPF’s 266-69), it argues that items which are priced on the
basis of volume should not have been excluded from the charts (RPF
270) and its claims that the charts omit proof of sale of the products
(RPF’s 271-74). Other objections are that the charts do not establish
that the purchases were reasonably contemporaneous (RPF’s 275-76),
that the goods sold were of like grade and quality (RPF 277) or that
the discounts and prices listed included all of the discounts offered by
the manufacturers (RPF 278).

92. Boise’s major objection to the charts seems to be that they were
not offered through a witness. A witness would have been superfluous
after the extensive pre-trial discovery Boise had, for it was given
copies of all six manufacturers’ invoices, and complaint counsel’s
charts were corrected when errors were discovered. Sample invoices
were also received in evidence so that the chart entries could be
understood, and a representative from each of the manufacturers
testified and was cross-examined by Boise’s attorneys.

93. Boise’s other objections are not well-founded. The Robinson-
Patman Act does not require random selection of manufacturers or
their invoices. Many invoices do not show price because the manufac-
turers’ net prices are computed by applying a standard discount from
suggested list price. The difference in discounts as between Boise and
a competing dealer is thus as revealing and as probative of a price
difference as are actual invoiced net prices. The charts do not analyze
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the manufacturers’ volume prices because these prices are not chal- ‘
lenged by complaint counsel (CRB, p. 6).

94. Contrary to Boise’s claim, invoiced prices (or discounts) do re-
veal the price which a customer paid for a manufacturer’s products:

JUDGE PARKER: What does the invoice mean? That the product was shipped?

THE WITNESS: That is a bill, an invoice rendered.

JUDGE PARKER: It means the product was actually shipped to the customer? [23]

THE WITNESS: Yes, sir, from that we expect a payment from that piece of paper
(Tr. 1266).

Mr. Williams of Bates also confirmed the obvious:

Q. Here is another strange question for you: I am compelled to ask you this, so forgive
me. In the normal course of business what happens when a customer receives an
invoice? Does the customer pay the amount on the invoice to Bates?

A. Yes (Tr. 2289-90).

95. After extensive discovery, Boise was able to find a few instances
in which manufacturers may have favored the selected dealers over
Boise or may have charged Boise and a dealer the same price (RPF’s
266-69), but this occurred on less than a dozen invoices (CRB, Pp.
36-37); complaint counsel have established, on the other hand, that
in thousands of cases in 1979,2 Boise was consistently favored over the
selected dealers on goods of like grade and quality. The only possible
conclusion is that the charts accurately reflect the prices charged, or
discounts given, by the six manufacturers to Boise and the selected
dealers in 1979. -

3. The Selected Dealers Compete With Boise

96. For each of the following dealers, all of whom are listed in the
price charts, Boise admits that: (1) it solicited end-user accounts which
at the same time were being served in whole or in part by the dealer;
(2) it obtained end-user accounts which were served before in whole
or in part by the dealer; and (3) it sold office supplies in competition
with the dealer:

. Union Office Supply, Boston, Mass. .
- G.E. Stimpson Co., Worcester, Mass.

Monroe-Narcus Stationers, Brighton, Mass.
David Appel, Paterson, N.J. [24]
A. Pomerantz & Co., Philadelphia, Pa. .
Yorkship Business Supply, Cherry Hill, N.J.
Hugh A. George Co., Wilmington, Del.
George D. Hanby Co., Wilmington, Del.

2 There are over 5,800 entries on CX’s 1-6. Over 4,500 of them reflect sales where both the sale to Boise and
the compared sale to a competing dealer crossed state lines (CX's 1-6).
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Andrews Office Products, Washington, D.C.
Associated Ruggles, Seattle, Wash.

John L. Bird Co., Seattle, Wash.

The Stationers, Tacoma, Wash.
. Trick & Murray, Seattle, Wash.

Dean Mark, Fremont, Cal. ;
Gilbert-Clarke, San Francisco, Cal.

Curtis Lindsay, Inc., Santa Clara, Cal.

Charlie Helwig, Inc., Portland, Ore.

Kilham Stationery & Printing, Portland, Ore.
Klip Stationers, Portland, Ore.

Kelly Co., Salt Lake City, Utah

Mid-West Office Furniture and Suppliers, Salt Lake City, Utah
Weber Office Supply, Salt Lake City, Utah
Wist Supply and Equipment Co., Phoenix, Ariz.

(CX 431S-Z-3, Requests 132-34, 136-55, 159-61, 163-82, 186-88, 190—
209; Order Ruling on Complaint Counsel’s Motion to Determine the
Sufficiency of Boise Cascade’s Answers to Requests for Admissions,
April 12, 1982).

97. Twenty of the dealers who testified indicated who they consid-
ered to be their primary competitors. (Weber Office Supply was not
asked to do so.) The dealers generally listed two to six competitors and
nineteen of the twenty included Boise among the competitors they
named (Kilham testified it competed with all dealers, including Boise,
but did not categorize which ones were primary competitors) (Tr.
3662, 3664-65, 3144, 4081, 3424-25, 3556, 3240, 3359, 3327, 3897, 4217,
3034, 3980, 2605-06, 656, 1341, 2533-34, 2037, 2431, 2913; CX 702,
Exhibit 3, p. 5).

98. The Boise distribution center managers named each of the deal-
ers who testified as competitors, with the exception of Union, The
Stationers and Gilbert-Clarke (Tr. 5611, 496263, 4577; CX’s 977, pp.
89-90; 972, pp. 77, 91; 976, p. 145; 974, pp. 105-06; 973, pp. 20-21; 975,
pp. 11-13).

99. The Boise distribution centers’ Marketing Plans analyze major
competitors. Among the dealers analyzed in those plans are Curtis
Lindsay (CX 99F), Pomerantz (CX 70Z-3-Z-7), G.E. Stimpson (CX’s
15Z-3-7-8, 714Z-7-7-11), Ruggles (CX’s 90U, 91Z-2), Trick & Murray
(CX’s 90Z-6, 91M), Wist (CX 85V), Mid-West (CX 79F), Kelly (CX 79F),
and Weber (CX 79G).

100. Boise distribution centers’ Marketing Plans list Key Target
Accounts. The current supplier of the target account is included on
the form. Among the dealers who were current suppliers of key target
accounts are Klip (CX 95Z-10), Pomerantz [25] (CX 70Z-60), Andrews
(CX 70Z-61), Monroe (CX 75Z-18-Z-21), Kelly (CX’s 80Z-26, Z-30,
7-31, 7-34, 817-36-Z-37), Weber (CX’s 80Z-30. Z-33. 81Z-36. Z-39).
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- Wist (CX 85Z-11), Trick & Murray (CX’s 90Z-29, 91Z-54), and Ruggles
(CX 91Z-54).

4. Rediform Office Products
“a. Description

101. Rediform Office Products (“Rediform”) is a division of Moore
Business Forms, Inc. and has been located in Paramus, New Jersey,
for thirteen or fourteen years (Tr. 756-57). It sells stock business
forms, related business forms, and recordkeeping devices (Tr. 757).

102. Rediform’s sales were approximately $18 million in 1979 and
$23 million in 1981 (Tr. 762, 764). In 1979, 48% of its sales were to
retail dealers and 52% were to wholesalers (Tr. 766).

b. Products

103. Rediform classifies its stock business forms in nine groups
which correspond to the business functions for which they are used:
purchasing, receiving, stockkeeping, production, selling, delivery,
billing, collecting and disbursing (Tr. 768, 1019; CX 400, p. 3).

104. Rediform’s business forms come in several types. For instance,
a Rediform Speediset is a complete set of forms with copies and carbon
held together in a single unit by a firmly posted perforated stub which
is for one-time use. Another example is book forms, which have num-
bered sets of forms in a book with reusable carbon for copies (Tr.
768-69; CX 400, p. 4).

105. Rediform also sells form-handling equipment and autographic
registers. Each of these constitutes less than 1% of its sales (Tr. 800~

01).

106. Recordplate is another major line produced by Rediform which
includes recordkeeping diaries, appointment books and loose-leaf
products (Tr. 757-58).

107. There are no differences between the products sold by Redi-
form to Boise and those sold to dealers. They are packaged the same
way, sold under the same label, and used for the same purpose (Tr.
769-73, 787-88, 845-46, 855). [26]

¢. Sales In Commerce

108. Rediform produces Recordplate products in a manufacturing
facility in El Monte, California, and it operates three distribution
facilities located in Paramus, New Jersey; St. Louis, Missouri; and Los
Angeles, California. These distribution centers house inventory and
ship orders to customers (Tr. 833, 855).

109. The Paramus distribution facility serves the eastern United
States from Cleveland east, including New Jersey, Pennsylvania and
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Massachusetts. The Los Angeles facility serves the eleven western
states, including California, Washington, Oregon, Arizona and Utah
(Tr. 883-86).

110. Rediform’s distribution centers obtain business forms from
factories operated by Moore in the United States (Tr. 885). They gen-
erally order from Moore plants four times a year, or more often for
fast-moving goods (Tr. 894-96).

111. In 1979, Rediform’s Paramus distribution center obtained
stock business forms from Moore plants at the following locations:
Elmira, New York; Lewisburg, Pennsylvania; Rochester, Indiana;
Marion, Kentucky; and Honesdale, Pennsylvania (Tr. 886-87).

112. In 1979, the Los Angeles distribution center of Rediform ob-
tained Speedisets from Moore plants in Salem, Oregon; Logan, Utah;
Lewisburg, Pennsylvania; and Rochester, Indiana (Tr. 891; CX 410A).

113. In 1979, Rediform’s distribution centers obtained Recordplate
products from the plant in El Monte, California (Tr. 885-86, 855).

d. Sales Policy

114. The suggested list prices published by Rediform reflect differ-
ent prices for different quantities. The higher the quantity, the lower
the price per unit (Tr. 792-93, 820-21; CX’s 225, 203).

115. Retail dealers have received a 50% discount off suggested list
price on Rediform business forms since 1956 (Tr. 790-91, 793-94,
798-99, 803-04, 807, 828; CX’s 197, 206-10).

116. Wholesalers have received a 50-20% discount off suggested list
price on Rediform business forms since about the late 1950’s (Tr.
816-17, 820-21, 827-28; CX’s 204-05, 196). Boise and its predecessor
have received this 50-20% discount on [27] Rediform business forms
since the late 1950’s or early 1960’s (Tr. 843-44).

117. Retail dealers have received a 50% discount off suggested list
price from Rediform on Recordplate since September 26, 1977 (Tr.
808-09; CX 214-18), while Boise has received a 50-20% discount from
Rediform on these products since late 1977 (Tr. 817-18, 843-44).

118. Rediform pays the freight for all wholesalers and dealers, ex-
cept on purchases of certain minor products in which case the custom-
er pays the freight (Tr. 907).

119. Rediform’s payment terms have always been the same for all
customers (Tr. 908).

e. Examples Of Discriminatory Sales
(1) Billing Forms

120. CX 4 identifies billing forms sold to dealers and competing
Boise distribution centers by Rediform (CX 4A, Amended L, M, N,
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Revised Z-5, Z-6, Z-7, Amended Z-18, Z-19, Z-24, Z-25, Revised Z-
38). The billing forms are identified by descriptions of discrete subsets
of the billing forms line which have similar characteristics. For in-
stance, “Invoice Books, 5% X-77%” are identified (CX 4A, Amended
L, M, N, Revised Z-5, Z-7, Z-24, Z-25, Revised Z-38). There are four
invoice books meeting that description. All of them have the same
format. They differ only in the number of copies per numbered form
(CX’s 400, p. 2; 225J, 203, p. 10). Another example is “Speediset In-
voices, Ruled, 8% X 11” (CX 4A, Amended L, M, Z-6, Z-7, Z-24, Z-25).
There are two speedisets meeting this description, differing only as to
the number of copies per set (CX’s 400, p. 56; 255J, 203, p. 10).

121. During 1979, Stimpson, Monroe-Narcus, Pomerantz, Yorkship,
Hanby, Ruggles, John L. Bird, The Stationers, Trick & Murray, Dean
Mark, Gilbert-Clarke, Curtis Lindsay, Kilham, and Wist purchased
billing forms of one or more of the following types from Rediform at
a discount of 50%:

Invoice books, 52 X 77

Invoice books, 7 X 8%z

Invoice books, 82 X 11

Credit memo books

Speedipak invoices, ruled, 8%2 X 7
Speedipak invoices, ruled, 8%2 X 11
Speedipak invoices, unruled, 8%2 X 7
Speediset invoices, ruled, 82 X 7
Speediset invoices, ruled, 8%z x 11 [28]
Speediset invoices, unruled, 8%2 X 7
Speediset invoices, unruled, 8%2 X 11

(CX 4A, Amended L, M, N, Revised Z-5, Z-6, Z-7, Amended Z-18,
Z-19, Revised Z-38).

122. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 121 purchased the same types of billing
forms as did those dealers at a discount of 50-20% (CX 4A, Amended
L, M, Revised Z-5, Z-6, Amended Z-18, Z-24, Revised Z-38).

(2) Producing Forms

123. CX 4 identifies producing forms sold to dealers and competing
Boise distribution centers (CX 4J, K, Z-3, Z-3.1, Z—-4, Revised Z-16,
7-17, Z-17.1, Z-46). The producing forms are unique in many in-
stances, for example, weekly time tickets; Speediset, Speedimemo,
unruled 8% X 7; and Speediset, Rediletter, unruled 8% X .7 (CX 4J,
K, Z-3.1, Z-4, Revised Z-16, Z-17.1). Each of these products comes in
only one version (CX’s 225D, 203, pp. 4, 5, 14; 225E, N). Other produc-
ing forms are identified by descriptions of discrete subsets of the
producing-forms line that have similar characteristics, such as
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“Speedisets, Speedimemo, Ruled 8% X 7” (CX 4Z-3.1, Z-4, Revised
7-16, Z-17, Z-17.1). This product comes in four versions which differ
only in format and as to whether the copies are made with carbon
paper or carbonless paper (CX’s 400, pp. 21-22; 225E, 203, p. 5).

124. During 1979, Pomerantz, Yorkship, Hugh George, George
Hanby, Andrews, Ruggles, John L. Bird, The Stationers, Trick &
Murray, Dean Mark, Gilbert-Clarke, Curtis Lindsay, and Appel pur-
chased producing forms of one or more of the following types from
Rediform at a discount of 50%:

Weekly time tickets

Speediset, Speedimemo, ruled 5%2 X 812
Speediset, Speedimemo, ruled, 8%z x 7
Speediset, Speedimemo, unruled 8%2 X 7
Speediset, Speedimemo, ruled 8% x 11
Speediset, Rediletter, ruled 82 X 7
Speediset, Rediletter, unruled 8%2 X 7
Auto repair inspection report

Auto repair orders, 82 X 812
Speedicopy pads, 8%2 X 11

Envelopes, double-window

(CX 4J, K, Z-3, Z-3.1, Z-4, Revised Z-16, Z-17, Z-17.1, 7Z-46). [29]

125. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 124 purchased the same types of producing
forms as did those dealers at a discount of 50-20% (CX 4dJ, Z-3, Z-3.1,
Z-16, 7-46).

(3) Selling Forms

126. CX 4 identifies selling forms sold to dealers and competing
Boise distribution centers (CX 4D, E, F, Amended Q, Amended R, S,
T, Z-10, Z-11, Z-12, Z-27, 7-28, 7Z-29, 7Z-40, Z-41, Z-49). The selling
forms are identified by descriptions of discrete subsets of the selling-
forms line which have similar characteristics. For instance, “Sales
Books, 3% X 638,” is listed (CX 4D, F, Amended Q, Amended R, S, T,
7-10, Z-11, Z-27, Z-29, 7-40, Z-49). This product comes in two ver-
sions, duplicate and triplicate (CX’s 400, p. 34; 225G, 203, p. 7).

127. During 1979, Stimpson, Monroe-Narcus, Yorkship, Hugh A.
George, George D. Hanby, Andrews, Ruggles, John L. Bird, The Sta-
tioners and Trick & Murray purchased selling forms of one or more
of the following types from Rediform at a discount of 50%:

Sales books, 3% X 6

Sales books, 3% X 6%
Sales books, 4% X 6%
Sales books, 414 X 7%
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Sales books, 52 X 778

Sales form books

Salesman'’s order book, 4% X 6%
Salesman’s order book, 52 X 7%
Salesman’s. order book, 82 X 11
Continuous register sales forms
Speediset, sales forms, 52 X 8%z

(CX 4D, E, F, Amended Q, Amended R, S, T, Z-10, Z-11, Z-12, Z-40,
7Z-41).

128. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 127 purchased the same types of selling
~ forms as did those dealers at a discount of 50-20% (CX 4D, Amended
Q, Amended R, Z-10, Z-11, Z-40, Z-41).

(4) Delivery Forms

129. CX 4 identifies delivery forms sold to dealers and competing
Boise distribution centers by Rediform (CX 4B, Revised [30] C,
Amended O, P, Z-8, Z-9, Z-20, 7-21, 7-26, 7-34, 7-39, Z-48). The
delivery forms are identified by descriptions of discrete subsets of the
delivery-forms line. For instance, “Speediset Short Form, B/L” is
listed (CX 4B, Revised C, Amended O-P, Z-8-Z-9, Z-20-Z-21, Z-26,
Z-48). This product comes in two versions, triplicate and quadrupli-
cate (CX’s 400, p. 50; 2251, 203, p. 9).

130. During 1979, Stimpson, Monroe-Narcus, Pomerantz, George D.
Hanby, Yorkship and Wist purchased delivery forms of one or more
of the following types from Rediform at a discount of 50%:

Speediset short form, b/1
Speedipak short form, b/1
Call notice

Packing slips

Driver's daily log

Delivery receipts

Railroad b/1

Speediset motor carrier, b/1
Meter check

Speediset Canadian Customs Inventory
Driver’s daily log

(CX 4B, Revised C, Amended O, P. Z-8-Z-9, Z-20-Z-21, 7Z-26, 7-34,
Z-39, 7-48). ,

131. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 130 purchased the same types of delivery
forms as did those dealers at a discount of 50-20% (CX 4B, Amended
0, Z-8, -9, Z-20, Z-26, Z-34, 7-39, Z-48).
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(56) Purchasing Forms

132. CX 4 identifies purchasing forms sold to dealers and competing
Boise distribution centers (CX 4G, H, I, Amended U, Amended V, W,
X, Z-13-7Z-15, 722, Z-23, 7Z-30-Z-31, Z-42-7Z-43, 7Z-50). The purchas-
ing forms are identified by descriptions of discrete subsets of the
purchasing-forms line which have similar characteristics. For in-
stance, “Material Requisitions” is listed (CX 4G, I, Amended U, W,
7-13-7Z-14). This product comes in two versions, duplicate and tripli-
cate (CX’s 400, p. 5; 225B, 203, p. 2). '

133. During 1979, Union, Stimpson, Monroe-Narcus, Pomerantz,
Hugh A. George, Hanby, Ruggles, Trick & Murray, Dean Mark, Gil-
" bert-Clarke, Curtis Lindsay, Wist and Appel purchased purchasing
forms of one or more of the following types from Rediform at a dis-
count of 50%: [31]

Material requisitions

Purchasing requisitions

Parts/material requisitions

Purchase orders, 4% X 6%

Purchase orders, 5v2 X 7%

Purchase orders, 82 X 11

Speedisets, ruled purchase orders, 8%2 X 7
Speedisets, ruled purchase orders, 8%2 X 11
Speedisets, unruled purchase orders, 82 X 7
Speedisets, unruled purchase orders, 8v2 X 11
Speedisets, requests for quotation

(CX 4G, H, I, Amended U, Amended V, W, X, Z-13-Z-15, Z-22-7-23,
7-42-7-43, 7-50).

134. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 133 purchased the same types of purchas-
ing forms as did those dealers at a discount of 50-20% (CX 4G, Amend-
ed U, Amended V, Z-13-Z-14, Z-22, Z-30, Z-42, Z-50).

(6) Collecting Forms

135. CX 4 identifies collecting forms sold to dealers and competing
Boise distribution centers. The collecting forms identified are “money
receipts 4 on a page” (CX 4Z-32, Z-35, Z—44). The receipts come in five
versions and vary as to size, format and number of copies (CX’s 225K,
400, pp. 59, 61). '

136. During 1979, Helwig, Kilham, Kelly, Mid-West, Weber and
Wist purchased “money receipts 4 on a page” at a discount of 50% (CX
47-32, 7-35, 7-44).

137. During 1979, Boise’s distribution centers which competed with
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the dealers identified in F. 136 also purchased “money receipts 4 on
a page” at a discount of 50-20% (CX 4Z-32, Z-35, 7—44).

138. During 1979, the dealers identified in F.’s 121, 124, 127, 130,
133, 136 paid Rediform 25% more3 for stock business forms than did
the Boise distribution centers with which those dealers competed (F.’s
120-37). [32]

(7) Recordplate

139. CX 4 identifies products in the Recordplate line sold to dealers
and competing Boise distribution centers (CX 4, Amended Y, Z-1-7Z-2,
7-33, 7-36-7-37, Z-45, Revised Z-51). The products are unique in
many instances, for example, address forms, 2}4 X 5; address forms,
215 X 3%; address-o-ref forms, 25 X 5; address-o-ref forms, 2% X
3%; and faint-ruled sheets, 8 X 5 (CX 4, Amended Y, Z-1-Z-2, Z-33,
7-36-Z-37, Z-45). Each of these products comes in only one version,
excluding differences in color (CX’s 192J, pp. 3, 8; 223B, 224B). Other
Recordplate products are identified by descriptions of discrete subsets
of the Recordplate line which have very similar characteristics. For
instance, “Bookset, Address, #653” is listed (CX 4, Amended Y, Z-1-Z
-2, Revised Z-51). This product comes in three versions, which differ
in ring capacity and in color (CX’s 192J, p. 1; 223A, 224A).

140. During 1979, Pomerantz, Yorkship, Andrews, Klip, Kelly, We-
ber, Wist, and Appel purchased Recordplate products of one or more
of the following types from Rediform at a discount of 50%:

Address forms, 212 X 5
Address forms, 212 X 37
Address-O-Ref forms, 22 X 5
Address-O-Ref forms, 2¥2 X 3%
Faint-ruled sheets, 8 X 5
Bookset, address, #653
Bookset, address, #613
Bookset, telephone

Sales follow-up

(CX 4, Amended Y, Z-1-Z-2, Z-33, Z-36).

141. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 140 purchased the same types of Record-
plate products as did those dealers at a discount of 50-20% (CX 4,
Amended Y, Z-1, Z-33, Z-36, Z—45, Z-51).

142. During 1979, Pomerantz, Yorkship, Andrews, Klip, Kelly, We-
ber, Wist and Appel paid Rediform 25% more for Recordplate

3 For example, if a product had a suggested list price of $1.00, Boise received a 50-20% discount, thereby paying

40 cents (F. 8). The dealer received a 50% discount, thereby paying 50 cents. The difference of 10 cents, divided
by 40 cents, equals 25%.
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products than the Boise distribution center with which each dealer
competed (F.’s 139-41).

f. Volume Of Boise’s Purchases From Rediform

143. Rediform’s sales in 1979 to selected Boise distribution centers
of Rediform products and Recordplate were: [33]

Rediform
Products Recordplate Total
Boston $ 5,595 $ 1,584 $ 7,179
Atlanta 22,725 7,664 30,389
Charlotte 15,580 2,098 17,678
Jacksonville 12,505 1,759 14,264
Miami 35,523 3,564 39,087
Moonachie 2,194 377 2,571
Pennsauken » 33,161 3,640 36,810
Tampa 21,650 2,331 23,981
Cincinnati 54,298 5,992 60,290
Cleveland 30,172 147 30,319
Detroit 25,296 3,570 28,866
Dorsey-Dallas 11,385 2,075 13,460
Dorsey-Houston 10,299 1,269 11,568
ltasca 123,186 19,528 142,714
Milwaukee 45,403 4,042 49,445
Nashville 28,552 2,356 30,908
St. Paul 70,994 5,759 76,753
Denver 49,125 5,036 54,161
Los Angeles 27,951 6,434 34,385
Portland 20,683 1,627 22,310
Seattle 45,644 3,953 49,597
Brisbane 21,479 3,175 24,654
Phoenix 14,194 1,229 15,423

(CX 194). 4
144. In 1979, Boise distribution centers purchased approximately
$718,402 of products from Rediform distribution facilities located in
states different from those in which the Boise distribution centers
were located (New Jersey, St. Louis, Los Angeles) (F.’s 108, 143).
145. Boise’s total purchases from Rediform in the years indicated
were:

1976 $446,746 1978 $724,173
1977 $641,457 1979 $913,501

(CX 630G).
146. Boise is one of Rediform’s largest customers (Tr. 765-66). [34]
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g. Boise’s Possession Of Price Information

147. Rediform sends schedules reflecting retail dealer discounts to
wholesale customers (Tr. 795, 798, 800, 803-04, 807, 809). It sent retail
dealer discount schedules to Boise because it is customary to provide
wholesale customers with information concerning retail dealer dis-
counts. This is done because wholesalers sell to retailers and it is
helpful to the wholesaler to know the discounts at which dealers can
buy from manufacturers (Tr. 795-96).

148. Boise’s files contained Rediform’s retail dealer discount
schedules for business forms dated July 1, 1977 to October 6, 1980.
These schedules reflected the 50% dealer discount (CX’s 206-10,
438A, 439B).

149. Boise’s files contained retail dealer discount schedules for Re-
cordplate dated from September 26, 1977 to October 6, 1980. These
schedules reflected the 50% dealer discount (Tr. 808-09; CX’s 438A,
439B, 214-18).

150. Boise’s Buyers’ Guides dated November 11, 1977, March 22,
1978, April 6, 1979, and September 2, 1980 show that Rediform’s
published discount to dealers was 50% (CX’s 219-22, 438A, 439B).

151. Rediform sent an announcement to wholesalers of Recordplate
that on September 26, 1977, the discount on Rediform and Record-
plate lines would be the same, a 50-20% discount for wholesalers and
 a 50% discount for retail dealers. Boise had a copy of this announce-
ment in its file (Tr. 824; CX’s 230, 438A, 439B).

152. Boise had in its files a copy of a 1979 letter from Rediform
which stated that its discount on Recordplate products to dealers was
50% (CX’s 237, 438A, 439B).-

153. Dennis Office Supply, acquired by Boise in 1978, had purchased
products from Rediform at a discount of 50%. Boise’s Boston distribu-
tion center buys at a discount of 50-20% (Tr. 830-31).

5. Sheaffer Eaton

a. Description

154. Sheaffer Eaton is a division of Textron (CX’s 269Z-27, 270Z~
24). Textron is located in Providence, Rhode Island. Sheaffer Eaton
has been located in Pittsfield, Massachusetts, since 1976 (Tr. 1058—
59). [35]

155. Within the Sheaffer Eaton Division of Textron, Sheaffer manu-
facturers writing instruments and Eaton includes the Duo-Tang line,
At-A-Glance record books, Berkshire typewriter papers, and social
stationery, among others (Tr. 1059).

156. In 1981, Sheaffer Eaton’s sales of Duo-Tang were approximate-
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ly $33 million and sales of At-A-Glance were approximately $25 mil-
lion (Tr. 1091).

b. Products

157. Duo-Tang is a line of paper carriers which includes a number
of variations of portfolios and covers for binding papers (Tr. 1080-81;
CX 290A).

158. At-A-Glance is a record-book line which includes dated and
nondated products. The dated portion of the line has three basic
- formats, Day At-A-Glance, Week At-A-Glance, and Month At-A-
Glance. The dated portion of the line for the most part “is simply a
proliferation of those formats into different configurations and sizes
... (Tr. 1066). The At-A-Glance books come in pocket and desk sizes
(CX’s 269B, 270B).

159. The nondated portion of the line includes telephone address
books, auto record books, expense books and similar items (T'r. 1066).

160. The At-A-Glance line is sold to wholesalers and dealers. There
are no differences between the items in the line which are sold to
wholesalers and to dealers. They are packaged the same way and sold
under the same label (Tr. 1074-76).

161. Duo-Tang products are sold to both wholesalers and dealers.
There are no differences in the Duo-Tang products which are sold to
wholesalers and to dealers (Tr. 1083-84).

162. The Duo-Tang and At-A-Glance products sold to Boise are not
specifically manufactured for Boise. They are stock items (Tr. 1155).

c. Sales In Commerce

163. Duo-Tang products have been produced in Paw-Paw, Michigan
since approximately 1945. Products are shipped directly to customers
from Paw-Paw (Tr. 1079).

164. At-A-Glance products have been produced in Pittsfield, Massa-
chusetts since 1947. At-A-Glance products are shipped directly from
Pittsfield to the customer. No distribution centers are used (Tr 1066—
67). [36]

d. Sales Policy

165. Sheaffer Eaton has had a 50% discount for dealers on At-A-
Glance for twenty-five years (Tr. 1102-03, 1058). ,

166. Sheaffer Eaton has given a 50-10% discount on At-A-Glance
products to contract stationers since 1974 or 1975 (Tr. 1108, 1141-42;
CX 262A).

167. Sheaffer Eaton has given a 50-20% discount to wholesalers on
At-A-Glance since approximately 1974 or 1975 (Tr. 1126, 1112-13; CX
971 AN
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168. Sheaffer Eaton has given a 50% discount on Duo-Tang
products to dealer customers since 1968 (Tr. 1092, 1099). On purchases
of 2,500 to 4,999 units of Duo-Tang, dealers receive a discount of
50-5%. On purchases of 5,000 units or more, dealers receive a dis-
count of 50-10% (Tr. 1128-29; CX’s 244A; 289; 291A; 293A, 296A).

169. Sheaffer Eaton has given contract stationers a 50-10% dis-
count on Duo-Tang since 1968 (Tr. 1107, 1128, 1130-32, 1136; CX’s
2448, 245E).

170. Sheaffer Eaton has given wholesalers a 50-20% discount on
Duo-Tang since 1968 (Tr. 1125, 1131, 1135; CX’s 244B, 245A, 297). This
discount was inherited from a predecessor company, Ellingsworth (Tr.
1125-26, 1138; CX 672, p. 146).

171. Sheaffer Eaton classifies Boise as a wholesaler for purchases
of At-A-Glance and Duo-Tang products, and Boise has received a 50—
20% discount from Sheaffer Eaton as long as James Golden, a twenty-
five year employee of Sheaffer Eaton, has known Boise (Tr. 1128,
1058).

172. In order for a customer to qualify as a contract stationer, it
must have bought $5,000 net of combined Duo-Tang, At-A-Glance and
Berkshire products the preceding year. The customer must also buy
in large quantities and bid for large consumer office supply needs.
Before a contract stationer discount was extended by Sheaffer Eaton,
the customer had to have a completed qualification sheet approved by
regional and national management of the division (Tr. 1104-05; CX
259E, F).

173.1In 1979, freight terms were the same for all customers purchas-
ing Duo-Tang products. Sheaffer Eaton would pay freight on orders
of $400 or more (Tr. 1132; CX 244A-C).

174. In 1979, Sheaffer Eaton paid freight on purchases of $2,000 or
more of At-A-Glance products by wholesalers; otherwise [37] the
wholesaler paid freight (Tr. 1113; CX 271A). In 1979, dealers and
contract stationers received free freight on orders of $1,600 or more.
On orders of $500 to $1,599.99 dealers and contract stationers re-
ceived partial freight and free shipment to New York City. On orders
of less than $500, dealers and contract stationers paid freight (Tr.
1142; CX’s 262-63).

175. Sheaffer Eaton offered the same payment terms to all purchas-
ers of Duo-Tang and At-A-Glance products (Tr. 1129-31, 1143; CX
244A-C). ' '
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e. Examples Of Discriminatory Sales
' (1) Duo-Tang

176. CX 5 identifies Duo-Tang products by Duo-Tang stock numbers
which identify products sold by Sheaffer Eaton (Tr. 1081-83; CX 290A
-K). Some of the stock-numbered products come in various colors (CX
290A-K), while others come in only one color (e.g., stock numbers
65558, 555630, 55540, 50525) (CX’s 290D-G, 5S, V, Z-5, Z-11, Z-20).

177. During 1979, the dealers listed below paid Sheaffer Eaton
more, by the median percentages indicated, for Duo-Tang products
than the Boise distribution centers with which they competed:

Union 12.5%
Yorkship 12.5%
Hugh George 25.0%
Andrews 12.5%
Pomerantz 12.5%
Curtis Lindsay 12.5%
Kiip 12.5%
The Stationers 24.7%
Ruggles 25.0%
Appel 12.5%

(CX 5A-C, S-V, Z-3-Z-5, 7-11, 7-20).

178. During 1979, Boise’s distribution centers competing with the
dealers identified in F. 177 paid Sheaffer Eaton lower prices for Duo-
Tang products identical to those purchased by the [38] dealers4 except
possibly for differences in color (CX 5A-C, S-V, Z-3-7Z-5, Z-11, Z-20).

(2) At-A-Glance

179. CX 5 identifies products in Sheaffer Eaton’s At-A-Glance line
that are sold to dealers and competing Boise distribution centers (CX
5D-L, Amended M-N, Revised O-R, W, X-Y, Z-1-Z-2, Z-6-Z-10,
Z-12-7-14, Amended Revised Z-15, Amended Z-16-Z-19; Tr. 1074-
76). The At-A-Glance products are identified by descriptions of dis-
crete subsets of that group of products (CX 269B-J). Although in-
dividual items may vary in size, format, color and cover material, they
perform the same function for the consumer (Tr. 1313, 1309; CX
269C-T).

180. For example, the pocket week appointment books which are
listed (CX 5D, G, I, J, W, X, Amended Z-12, Z-14) are primarily pocket
diaries or notebooks for arranging appointments. Sheaffer Eaton
makes them with different covers, inserts, formats, sizes, and with or
without auxiliary inserts such as memo pads and telephone and ad-

4 In these cases, the charts reveal that both Boise and competing dealers purchased products with the same stock
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dress lists. They also come in four or five colors. Regardless of these
variations, they basically serve the same function for the consumer
(Tr. 1307, 1309; CX 269E-G).

181. Desk week appointment books which are listed (CX 5E, G-L K, -
W, Y, Amended Z-12, Amended Revised Z-15) are appointment books
for desk use (Tr. 1310-11). The desk week appointment books vary in
covers, insert formats, colors, sizes and auxiliary inserts such as tele-
phone and address lists (CX 269H—J). Regardless of these variations,
the desk week appointment books serve the same function for the
consumer (Tr. 1312).

182. During 1979, Pomerantz, Yorkship, Hugh A. George, George D.
Hanby, Andrews, Curtis Lindsay, Trick & Murray and Appel pur-
chased dated At-A-Glance products of one or more of the following
" types from Sheaffer Eaton at discounts of 50% to 50-10%:

Pocket week appointment books

Pocket 2-Week appointment books

Pocket month appointment books

Desk day appointment books

Desk week appointment books

Desk month appointment books

Professional appointment books - desk day [39]
Professional appointment books - desk week
Academic/fiscal appointment books - desk week
Planning calendars

Leather appointment books

Refills/dated record books

(CX 5D-L, Amended M, W-Y, Z-6, Z-7, Amended Z-12-Z-14, Amend-
ed Revised Z-15, Amended Z-16-Z-17).

183. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 182 purchased the same types of dated
At-A-Glance books and refills as did those dealers at a discount of
50-20% (CX 5D-G, W-X, Z-6, Amended Z-12-7-14).

184. During 1979, Pomerantz, Yorkship, Hugh A. George, George D.
Hanby, Andrews, Curtis Lindsay, Trick & Murray and Appel paid
Sheaffer Eaton 12.5% to 25% more for dated At-A-Glance products
than the Boise distribution centers with which they competed (F.’s
179-83).

185. CX 5 identifies nondated products in Sheaffer Eaton’s At-A-
Glance line that are sold to dealers and competing Boise distribution
centers (CX 5N, Revised O-R, Revised Z-1-Z-2, Z-8-Z-10, Z-18-Z~
19). The nondated products are identified by descriptions of discrete
subsets of that group of products that have similar characteristics (CX
269V-Z-6). For instance, pocket telephone/address books are listed
(CX 5N, Revised O, Q, Z-1, Z-8-Z-9, Z-18-Z-19). The pocket tele-
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phone/address books come in eight stock number models. They vary
in size, capacity, and covers. All serve as record books for names,
addresses and telephone numbers (CX 269Z-3-Z—4).

186. During 1979, for nondated At-A-Glance record books and re-
fills, Pomerantz, George D. Hanby, Curtis Lindsay, The Stationers,
Trick & Murray and Appel purchased four or more of the following
types from Sheaffer Eaton at discounts of 50% or 50-10%:

Pocket telephone/address books
Desk telephone/address books
Auto expense books

Expense and tax books

Guest register books

Desk week appointment books
Refilis: Telephone/address
Refills: Memo pad

Refills: Expense and tax

(CX 5N, Revised O-R, Z-1-Z-2, Z-8-7-10, Z-18-7Z-19). [40]

187. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 186 purchased the same types of nondated
At-A-Glance books and refills as did those dealers at a discount of
50-20% (CX 5N, Revised O, Z-1, Z-8-7Z-9, Z-18).

188. During 1979, Pomerantz, George D. Hanby, Curtis Lindsay,
The Stationers, Trick & Murray and Appel paid Sheaffer Eaton 12.5%
to 25% more for nondated At-A-Glance books and refills than the
Boise distribution centers with which they competed (F.’s 185-87).

f. Volume Of Boise’s Purchases From Sheaffer Eaton

189. Sheaffer Eaton’s sales of At-A-Glance to Boise’s distribution
centers in 1978 and 1979 were:

At-A-Glance Sales 1979 1978
Itasca, lllinois $ 85,700 $ 71,573
Seattle, Washington 22,473 14,097
Cincinnati, Ohio 19,380 14,908
Warren, Michigan 21,367 20,232
Milwaukee, Wisconsin 7,552 7,880
St. Paul, Minnesota 22,222 21,446
Brisbane, California 4,286 1,796
Pennsauken, New Jersey 21,576 23,485
Compton, California 18,466 7,919 .
Brooklyn Heights, Ohio 0 7,659
Atlanta, Georgia 14,355 15,209
Denver, Colorado 9,991 7,515
Portland, Oregon 0 3,151
Houston, Texas ‘ 9,868 6,806

Nashville, Tennessee 0 8,639
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Tampa, Florida 7,116 4,872
Charlotte, North Carolina 6,590 6,353
Miami, Florida 16,334 17,509
Moonachie, New Jersey 7,278 5,784
Burlington, Massachusetts 1,656 573
Dallas, Texas 12,604 30,514
Jacksonville, Florida 8,233 9,806
Phoenix, Arizona 188 -0
(CX 279).

190. Boise’s total purchases of At-A-Glance products from Sheaffer
Eaton were $307,726 in 1978 and $336,854 in 1979 (CX 279). [41]

191. Sheaffer Eaton’s 1979 sales of Duo-Tang to the Boise distribu-
tion centers listed below were:

Boston, Massachusetts $21,038
Phoenix, Arizona 5,016
Portland, Oregon 33,252
Brisbane, California 70,056
Seattle, Washington 49,735
Pennsauken, New Jersey 49,611
Moonachie, New Jersey 22,017
Salt Lake City, Utah 4,753
(CX 249B).

192. Boise’s total purchases of Duo-Tang products from Sheaffer
Eaton in 1979 were $1,039,197 (CX 2070A).

193. Boise is one of Sheaffer Eaton’s ten largest customers (Tr.
1265).

g. Boise’s Possession Of Price Information

194. Sheaffer Eaton has given dealers a 50% discount on At-A-
Glance for twenty-five years. This discount is common knowledge to
wholesalers and dealers in the industry (Tr. 1102-04).

195. Boise had in its files documents reflecting dealer discounts
extended by Sheaffer Eaton on Duo-Tang products dated January 17,
1977, July 3, 1978, March 19, 1979, August 15, 1979, and February 1,
1980 (CX’s 289, 284, 286-87, 291, 293, 296, 438A, 439B).

196. Dennis Office Supply, acquired by Boise in 1978, had received
a discount of 50% from Sheaffer Eaton on At-A-Glance and Duo-Tang
products (Tr. 1159; CX 246B-L, N-P).

197. Robert Welnhofer, former General Manager of Boise’s Office
Products Division, knew that Sheaffer Eaton offered wholesale dis-
counts on At-A-Glance dated products and Duo-Tang products (CX
672, p. 146). [42]
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6. Kardex Systems, Inc.
a. Identity And Business

198. Kardex Systems, Inc. (“Kardex”) is located in Marietta, Ohio
(Tr. 1555). Victor Systems and Equipment is a division of Kardex
which sells office products (Tr. 1520).

199. Kardex’s fiscal year starts September 1 and ends August 31,
In the fiscal year ending 1981, Victor’s sales were approximately $13
million. In the preceding year, sales were approximately $11.5 million
(Tr. 1521-22).

200. In the fiscal year ending August 31, 1980, approximately 37%
of Victor’s sales were to dealers and 63% were to wholesalers (Ttr.
1523). .

201. Victor has sold visible recordkeeping equipment and insulated
files for approximately thirty years. During that time, Victor has had
several corporate parents. In September 1978, Victor was divested by
Sperry Univac and became “Kardex”5 (Tr. 1529, 1531-32).

b. Products

202. Victor sells a visible recordkeeping line which is divided into
three parts: card forms, visible record systems and visible reference
equipment (Tr. 1530-31; CX’s 325A, 326A, 327A).

203. Card forms are designed to hold information. They come in
various sizes and have different applications (CX 327A-P; Tr. 1545).
Card forms are used in conjunction with Victor’s visible record sys-
tems and visible reference equipment (CX’s 326D, 325D).

204. The common elements of the visible record system are card -
forms, visible pockets, visible signals, and pocket holders (CX 326D).

205. Cards are inserted into pockets and pockets serve as a device
for holding the cards (Tr. 1545, 1549). Pocket size varies with the size
of the card held (CX 326D).

206. Signals are small plastic clips which are affixed to the leading
edge of a pocket to indicate certain information [43] without requiring
the unleaving of the pocket (Tr. 1552; CX 326D). Signals come in
various sizes and colors (CX 326“0”).

207. The pockets are inserted into pocket holding devices which
include cabinet slides or drawers, books units and panels (Tr. 1549; CX
326°0").

208. A book unit is a portable visible equipment device containing
two panels in book form. Panels contain a series of cards in shingled
fashion (Tr. 1543). Book units and panels come in a variety of sizes and
capacities for holding pockets (CX 326J, M).

209. A cabinet is a complete unit containing a number of drawers

5 The names Victor and Kardex are used interchangeably hereafter.
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or slides which house cards in shingled form (Tr. 1544). Cabinets vary
in the number of drawers and sizes of cards housed (CX 326F).

210. A section is an individual component of a cabinet containing
one slide or drawer (Tr. 1550; CX 326H). Sections vary in size and
capacity (CX 326H). A top is a section placed on top of a group of
sections stacked on one another so it becomes a finished unit (Tr. 1553;
CX 326H). A bottom section begins the stack (CX 326H).

211. Visible reference equipment consists of four basic elements:
forms, frames, frame holding devices and bases (CX 325D).

212. Forms for reference equipment include strips, inserts, and
cards (CX 325D).

213. Inserts are perforated pieces of material upon which informa-
tion is placed for insertion in frames (Tr. 1546-47). Before insertion,
the inserts are placed in a plastic sleeve called a “tube” (Tr. 1554).
Tubes and inserts come in various sizes (CX 325I-K).

214. Strips are similar to inserts and are also inserted into frames
(T'r. 1551). Information is typed on the strip for storage on the frame.
Strips come in various sizes and colors (CX 325H).

215. Frames are devices designed to hold forms, and come in various
sizes (CX 325D, F). Frames of a given height will fit all frame holding
devices within the product lines (CX 325D).

216. Frame holding devices include, among others, desk stands (CX
325F). Desk stands vary as to the number of frames and the height
of frames they accommodate (CX 325F).

217. Bases are tables upon which stands are placed (CX 325D, G).
Bases come in several sizes and in two colors (CX 325G). [44]

218. Recordex is a portable piece of recordkeeping equipment (T'r.
1549). Recordex is a record folder which utilizes the pocket approach
to information storage (CX 326L).

219. Victor encourages the purchase of the products in its visible
line as a system rather than as individual items (CX 1023B).

220. Insulated files are file cabinets designed to protect either paper
or other flammable material in the event of fire (Tr. 1555).

221. The products involved in this case are sold by Victor to both
wholesalers and dealers. There are no differences in the products sold
to wholesalers and dealers. They are sold under the same trade name
and packaged the same way (Tr. 1542-55).

222. Boise buys stock items that are sold to other customers, includ-
ing dealers; they are not specially produced for Boise (Tr. 1616).

¢. Sales In Commerce

223. Kardex produces its visible recordkeeping line in Reno, Ohio,
and its insulated file line in Marietta, Ohio. Other than its facilities
in these locations, Kardex does not use any distribution facilities.
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Since approximately 1975, products have been shipped directly from
the manufacturing facilities to customers (Tr. 15556-56).

d. Sales Policy

224. Victor has given dealers a discount of 40% off list price on
visible equipment and supplies since November 15, 1974 (Tr. 1563,
1568-69; CX’s 305H, 304H, 328G, 307D).

225. During 1979, a dealer that agreed to buy $5,000 worth of visible
equipment in a year received a 50% discount as a “key dealer” of
visible equipment (Tr. 1572-73).

226. Wholesalers have received a discount of 50-10% on visible
equipment and supplies since at least January 1979 (Tr. 1579, 1520;
CX’s 310B, 333D).

227. Prior to September 1, 1979, Victor offered discounts off the
suggested list prices of insulated files. A discount of 40% was given
unless the customer committed to purchase a certain number of files
per year. If the customer committed to buy a certain number of files,
the size of the discount was predicated [45] on the number of units to
which the customer committed. The latter discount was known as a
contract discount (Tr. 1590-91).

228. On September 1, 1979, Victor eliminated contract pricing on
insulated files and changed to a discount similar to that used for
visible equipment. On insulated files, Victor gave dealers a discount
of 40-5%, key dealers 50%, and wholesalers 50-10% (Tr. 1593; CX’s
310B, 307D, 333D).

229. In order to qualify as a key dealer of insulated files, a customer
had to buy $15,000 a year of insulated files (Tr. 1597; CX 310B).

230. Boise has received a discount of 50-10% on visible equipment
since January of 1979 and on insulated files since September 1, 1979
(Tr. 1579, 1616-17).

231. From July 1, 1978 to September 1, 1979, freight was prepaid
for all customers on orders of $100 net (Tr. 1756-57; CX 328C). After
September 1, 1979, freight was prepaid for all customers on orders of
visible equipment of $100 net or more and on orders of insulated files
of $700 net or more (Tr. 1754-56; CX’s 307A-B, 333C).

232. Victor’s payment terms on visible and insulated products in
1979 were “1%, 15 days, net 30 days” for dealers, and “1%, 10th prox.,
net 30 days” for wholesalers (CX’s 328C, 307A, 333A). This allowed
wholesalers a few more days than dealers to avail themselves of the
cash discount (Tr. 1611-12).

e. Examples Of Discriminatory Sales

233. During 1979, Yorkship, Hanby, Ruggles, The Stationers, Trick
& Murray, Mid-West, Weber, Curtis Lindsay, Charlie Helwig, Kilham
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and Klip purchased one or more of the following types of visible
equipment and supplies from Kardex at a discount of 40%: bases, book
units, bottoms, cabinets, cards, desk stands, frames, inserts, pockets,
Recordex, sections, signals, strips and tops (Tr. 4156-61; CX’s 6C-D,
F-G, Revised H-J, L-R, T-W, 440A, 444B-C, 445B-C).

234. During 1979, Union, Stimpson, Kelly and Pomerantz pur-
chased one or more of the following types of visible equipment and
supplies from Kardex at discounts of 40% or 50%: bases, book units,
bottoms, cabinets, cards, frames, inserts, panels, pockets, Recordex,
sections, strips and tops (Tr. 4156-61; CX’s 6A-F, L-M, 440A, 444B-C,
445B-C).

235. During 1979, Boise’s distribution centers which competed with
the dealers identified in F.’s 233 and 234 purchased the same types
of visible equipment and supplies from Kardex as did those dealers at
a discount of 55% (i.e., 50-10%) [46] (Tr. 4156-61; CX’s 6A-D, G,
Revised H, L, P-Q, T-U, 440A, 444B-C, 445B-C).

236. During 1979, Yorkship, Hanby, Ruggles, The Stationers, Tmck
& Murray, Mid-West, Weber, Curtis Lindsay, Charlie Helwig, Kilham
and Klip paid Kardex one-third more for visible equipment and sup-
plies than did the Boise distribution centers with which they compet-
ed (F.’s 233, 235).

. 237. During 1979, Union, Stimpson, Kelly and Pomerantz paid Kar-
dex 11% to 33% more for visible equipment and supplies than did the
Boise distribution centers with which they competed (F. 234-35).

f. Volume Of Boise’s Purchases From Kardex

238. In the fiscal year ending August 31, 1980, Kardex’s sales to
Boise distribution centers were:

Phoenix, Arizona $ 19,235
Tucson, Arizona 10,590
Brisbane, California 65,633
Compton, California 58,473
Denver, Colorado 47,406
Jacksonville, Florida 35,296
Miami, Florida 54,574
- Tampa, Florida 42,066
- Atlanta, Georgia 57,827
ltasca, lllinois 184,614
Burlington, Massachusetts 5,658
Warren, Michigan 29,104
St. Paul, Minnesota ' 44,682
Moonachie, New Jersey 11,029
Pennsauken, New Jersey 41,684
Charlotte, North Carolina 23,389
Brooklyn Heights, Ohio 23,565

Cincinnati, Ohio 48,631
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Portland, Oregon ‘ 50,365
Nashville, Tennessee 23,510
Garland, Texas 38,195
Houston, Texas ) 51,984
Salt Lake City, Utah 2,206
Milwaukee, Wisconsin 28,186
Seattle, Washington 61,059

(CX 320A-B).
239. Boise’s total purchases of office products from Kardex in the
years indicated were: [47]

1976 $ 694,722

1977 . 753,815
1978 943,587
1979 1,062,222
1980 1,319,864
(CX 630G).

240. Boise is Kardex’s largest customer (Tr. 1528).
g. Boise’s Possession Of Price Information

241. Boise had a copy of Victor’s dealer terms and discounts, dated
July 1, 1978, in its files. This document stated that dealers received
a 40% discount on visible equlpment and supplies (CX’s 328A, G,
438A, 439B).

242. Victor did not take any measure to conceal its key dealer
discount. In fact, its sales representative had a mandate to circulate
the information (Tr. 1698).

243. Boise had prepared a Buyers Guide dated October 8, 1979,
which reflected Victor’s dealer and key dealer discounts (CX’s 321A-
B, 438A, 439B). _

244. In a letter to Chris Milikin of Boise dated August 2, 1979,
Victor announced its intention to adopt a wholesale functional dis-
count of 50-10% on insulated files on September 1, 1979. The letter
stated: “For the first time, you will have available a complete Whole-
saler functional discount program” (Tr. 1598-99, 1622-24; CX’s 330,
438A, 439B).

245. The 50-10% discount Victor gives to wholesalers on insulated
files and visible equipment is considered a functional discount by
Arthur Jones, Vice President of Marketing of Kardex. It is not avail-
able to dealers (Tr. 1599). According to Mr. Jones, informed people in
the industry knew that a wholesale functional discount was not avail-
able to dealers (Tr. 1624).
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7. Boorum & Pease Company
a. Description

246. Boorum & Pease Company (“B&P”) has been in existence for
over 134 years (CX 150, p. 2). Since 1975 or 1976, it has been located
in Elizabeth, New Jersey (Tr. 2709). [48]

247. B&P’s fiscal year runs from May 1st to April 30th. In the fiscal
year ending April 30, 1980, its sales were approximately $70 million
(Tr. 2714).

248. B&P sells data processing binders, microfilm housing ring-
books, catalog binders, sheet holders, presentation binders, ringbook
sheets and indexes, binders for personal and business records, visible
binders, post binders, sheets and indexes, columnar sheets, pads and
accounting forms, bound books, columnar, account, cash and trial
balance business records for special purposes, and marking devices
(CX’s 146-47).

249. In the fiscal year ending April 30, 1979, B&P made approxi-
mately 52% to 53% of its sales to wholesalers. In the following fiscal
year, sales to wholesalers accounted for 55% of its sales (Tr. 2856).

b. Products

250. B&P sold identical products to Boise distribution centers and
dealers with whom they competed during its fiscal year that ended
April 30, 1980 (F.’s 251-52, 271; CX 2).

951. CX 2 summarizes some of the information contained in in-
voices to Boise and competing dealers (Tr. 2825-30; CX 427A-Z-28).
The same B&P product number on an invoice to Boise and a compet-
ing dealer indicates that both customers purchased an identical
product (Tr. 2831-32).

252. The products listed below are examples of B&P products listed
in CX 2; each product number is accompanied by a short description
of the product:

40652 Plastic Sorter (CX’s 2 Revised A,
150, p. 65, 427A-B)

S3562ML Stiff Ring Binder (CX's 2E, 150, p. 26,
427E, H)

S2556 Canvas Ring Binder (CX’s 2, Revised |,
150, p. 27, 427J, P, R)

0621 1/2 SPG Stiff Vinyl Ring Binder (CX’s 20, 150, p. 28,
427S-T)

0122SPGR Stiff Vinyl Ring Binder (CX’s 2W, 150, p. 29,
427U-V)

N3114 Data Binder (CX’s 2Z-1, 150, p. 18,

’ 427W, Y) [49]
6559 Bound Memorandum Book (CX's 2Z-1A, 150, p. 102,

4277-1-2-2)



128 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 107 F.T.C.
1002 Ledger Binder (CX's 2Z-2, 150, p. 82,
. 427Z-8, Z-7)
2146U Nylon Post Binder Index (CX's 2Z-2.1, 150, p. 24,
, 427Z-8-Z-9)
8821 Accountant Work Sheet Pads  (CX’s 2Z-8, 150, p. 92,
427Z-10-Z2-11)
216150 Bound Columnar Book (Tr. 2840-44; CX’s 2Z-10,
. 150, p. 98, 428)
40655 Pressboard Sorter (CX’s 2Z-11, 150, p. 65,
427Z-17-Z-18)
40654 Pressboard Sorter (CX's 2Z-11, 150, p. 65,
427Z-19-7Z-20)
212-30 . Microfiche Jackets (CX's 22-13, 150, p. 1,
427Z-21-2-22)
S03523ML Stiff Ring Binder (CX's 2Z-17, 150, p. 26,
427726, Z-28) :
X188 Numbering Machine (Tr. 2847; CX 2Z-6)

c. Sales In Commerce

253. B&P has had distribution centers located in Elizabeth, New
Jersey, Kankakee, Illinois, Atlanta, Georgia, and Los Angeles, Cali-
fornia since 1975 (Tr. 2834).

254. B&P’s distribution centers serve certain geographic areas. The
service area of B&P’s Elizabeth location includes Boston, Massachu-
setts; Pennsauken and Moonachie, New Jersey; Philadelphia, Penn-
sylvania; and Washington, D.C. The service area of B&P’s Los Angeles
facility includes Seattle, Washington; Phoenix, Arizona; and San
Francisco, California. Salt Lake City, Utah is served by either B&P’s
Los Angeles or Kankakee, Illinois, distribution center (Tr. 3836-37).

255. Shipments to customers go through the distribution centers
except in emergency situations when shipments may be direct from
a B&P production facility (Tr. 2835-36).

256. B&P produces its products at facilities in Syracuse and Brook-
lyn, New York; Elizabeth, New Jersey; Kankakee, Illinois; and Los
Angeles, California (Tr. 2837-38). [50]

257. B&P’s distribution center in Los Angeles produces heat seal
products. Heat seal is a manufacturing process for vinyl ring binders.
No other products were made by B&P in California. Products that are
not heat sealed were necessarily produced outside of California (Tr.
2838, 2847-48).

258. Products identified in CX 2 as sold to Boise’s Moonachie and
Pennsauken distribution centers and compared to purchases by Appel
and Yorkship, respectively, were produced outside the State of New
Jersey (Tr. 2860-65). !

259. Products identified in CX 2 as sold to Boise’s San Francisco
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distribution center and to Curtis Lindsay and Gilbert-Clarke, with the
exception of heat seal products, were produced outside the State of
California (Tr. 2840-50; CX 2Z-2.1, Z-3-Z-8, Revised Z-9-Z-10).

d. Sales Policy

260. The suggested list prices published by B&P reflect different
prices for different quantities. The higher the quantity is, the lower
the price per unit (Tr. 2724-26; CX 172).

261. B&P has given dealers a discount of 50% at least since 1962.
The discount is applied to the suggested list price of the quantity
purchased (Tr. 2729; CX’s 156, 145).

262. Since at least 1962, B&P has given a discount of 50-10% to
contract stationers, those accounts with an initial annual volume of
$35,000 and subsequent annual volumes of $50,000 to $75,000. The
discount is applied to the suggested list price of the quantity pur-
chased (Tr. 2730-33; CX’s 156, 145).

263. Wholesalers receive a discount of 50-10-5% off the lowest
suggested list price regardless of quantity purchased (Tr. 2734). This
discount has existed for twenty years, and Boise has received it for
almost twenty years (Tr. 2709, 2734). '

264. B&P also has a net pricer for wholesalers on some products.
The net pricer is known as the WQPL. A WQPL price is generally
lower than a price calculated with a 50-10-5% discount from suggest-
ed list (Tr. 2745). B&P did not require wholesalers to buy any special
quantity to receive its WQPL price; wholesalers only had to buy B&P’s
products in the standard pack (Tr. 2749), just like all of its customers
(CX’s 146, p. 2; 147, p. 2). :

265. Dealers and contract stationers paid freight on purchases from
B&P, except when shipments were sent to certain geographic areas
called “free delivery zones” (Tr. 2736; CX 156). [51]

266. B&P paid freight for wholesalers on purchases of 5,000 lbs. or
more and on shipments to free delivery zones. On other purchases,
wholesalers paid for freight (Tr. 2736; CX 156).

267. B&P’s free delivery zones included the counties of Bergen,
Essex, Union, Hudson, Passaic and Middlesex, New Jersey, and the
cities of San Francisco and San Jose, California; Seattle, Washington;
and Portland, Oregon (CX 419A-B).

268. Payment terms offered to dealers and contract stationers were
identical. Wholesalers received an extra fifty or sixty days to pay (Tr.
2738-39; CX 156).

e. Examples Of Discriminatory Sales

269. CX 2 identifies sales of identical products to Boise distribution
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centers and to dealers competing with those centers. All sales oc-
curred within the fiscal year ending April 30, 1980 (Tr. 2714; CX 2).

270. During B&P’s fiscal year ending April 30, 1980, the dealers
listed below paid B&P more by the median percentages indicated than
the Boise distribution centers with which they competed when pur-
chasing identical products from B&P:

Stimpson 5.8%
Monroe-Narcus 5.9%
Pomerantz 5.3%
Yorkship 17.0%
Hugh A. George 23.8%
George D. Hanby 7.7%
Andrews 7.6%
Ruggles 17.0%
Bird 21.1%
The Stationers 22.5%
Trick & Murray 17.0%
Gilbert-Clarke 8.5%
Curtis Lindsay 17.0%
Kelly 5.8%
Mid-West 28.5%
Wist 17.3%
Appel 25.1%

(Tr. 2825-34; CX’s 2, 427A-7-28).

271. During B&P’s fiscal year ending April 30, 1980, Boise’s distri-
bution centers competing with the dealers identified in F. 270 paid
B&P lower prices for products identical to those purchased by the
dealers (Tr. 2825-34; CX’s 2, 427A-7-28). [52]

f. Volume Of Boise’s Purchases From B&P

272. B&P’s sales to Boise’s distribution centers were:

Year Ending Year Ending

4/30/80 4/30/79
Salt Lake City $ 26,137 $ 22,264
Phoenix 8,544 2,770
Boston 18,216 8,173
Moonachie 167,476 115,498
Portland 242,283 190,676
Seattle 569,672 488,311
Pennsauken 231,745 243,096
San Francisco 457,735 363,934

(Tr. 2715——17, 2720; CX 426B, D-E, H, J, M, O, R).
273. The Seattle, Salt Lake City, Phoenix, and Boston distribution
centers of Boise purchased from B&P’s distribution facilities located
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in states different from those in which the four Boise distribution
centers were located. In the fiscal year ending April 30, 1980, the total
purchases of these four distribution centers was approximately
$622,569 (F.’s 253-54, 272).

274. Boise’s total purchases of office products from B&P in the years
indicated were:

1976 $4,141,717

1977 $4,978,933

1978 $5,396,276

1979 $6,265,349

1980 $6,734,912
(CX 630G).

275. Boise was B&P’s largest customer in the fiscal year ending
April 30, 1980 (Tr. 2714).

g. Boise’s Possession Of Price Information

276. A 50% discount to dealers is a standard discount in the indus-
try (Tr. 2729). [563] ,

277. A discount of 50-10% to contract stationers is well established
amongst B&P and its competitors (Tr. 2732).

278. According to Robert Looney, who worked for B&P for twenty
years and was its Vice President and General Sales Manager from
1972 through 1981: “It wasn’t difficult to communicate the [B&P]
discounts because everyone knew them, and if you didn’t, you didn’t
belong in the business” (Tr. 2870-71, 2709).

279. Robert Welnhofer, former General Manager of Boise’s Office
Products Division, testified that B&P and its primary competitors had
discounts of 50% for dealers, 50-10% for select dealers who bought
in large volume, and approximately 50-10-5% for customers classi-
fied as wholesalers (CX 672, pp. 129, 143-44). _

280. B&P sent prenotifications of price increases to wholesalers
which included a printout, 941-1-AQ showing prices at 50% off list,
50-10% off list, and prices offered to wholesalers. The prenotification
also included a printout, 941-1-Z, showing B&P prices at 50% off list
(Tr. 2753, 2755-57, 2760-68; CX’s 162, 174Z-14, Z-18). Boise received
a price increase prenotification dated January 18, 1978, and it also
received a printout 941-1-AQ dated December 28, 1979 (CX’s 162,
174, 438A, 439B).

281. Boise’s Buyers’ Guides concerning B&P refer to dealer price
lists (CX’s 158A, 159A).

282. B&P formulated a promotional plan called the Merchandise
Assistance Plan which was presented to the NOPA convention in the
fall of 1978. Promotional materials were distributed to B&P’s custom-
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ers, including wholesalers, in 1978. The promotional material con-
tained list prices and prices showing a 50% discount to dealers. Boise
received this promotional material (Tr. 2779-81; CX’s 164C-I, 438A,
439B).

8. Bates Manufacturing Company
a. Identity And Business

283. Bates Manufacturing Company (“Bates”) has been located in
Hackettstown, New Jersey, since 1921 (Tr. 2184).

284. In 1981, Bates had consolidated sales of approximately $19
million. In 1979, sales were approximately $17 million (Tr. 2189-90).
[54]

285. In 1979, Bates made more than half of its sales to dealers and
approximately 45% of its sales to wholesalers (Tr. 2228-29).

286. Bates produces a numbering machine line, a stapler line, a
ruler line, a list finder line, a rotary file line, and an eyeleter line (Tr.
2186; CX 129R).

b. Products

287. In 1979, Bates offered five stock numbering machine models
for sale (CX’s 126A, 418A). Each Bates stock numbering machine
model comes in five to seven variations. Models vary as to the number
of wheels of engraved characters and the type style of the characters
(CX’s 1264, 418A).

288. In 1979, Bates offered numbering machine ink and inked pads
in five colors (CX 126E). Inked pads fit into numbering machines to
ink the wheels. Numbering machine ink is placed on the pads used
in the machines (Tr. 2266-67).

289. Bates offered eleven list finder models in 1979 (CX 126F-G).
Each Bates list finder model comes in two to five variations with the
exception of the Model A, which comes in one version. Models vary
only in color and trim (CX 126F-G). All Bates list finders serve the
same function, which is to act as a repository for telephone numbers
and addresses (Tr. 4835; CX 129N-0).

290. An eyeleter is a device that punctures paper and puts a small
round brass eyelet in the paper which binds it together. Bates made
only two types of eyeleters in 1979 (Tr. 2268; CX 126E). Bates sold
eyelets in three sizes in 1979 (CX 126E).

291. There is no difference in the quality of list finders, list finder
refills, stock numbering machines, numbering machine ink, inked
pads, eyeleters and eyelets that are sold by Bates to dealers and
wholesalers, including Boise (Tr. 2251-52, 2254-55, 2264-69).
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¢. Sales In Commerce

292. Bates produces its products in Hackettstown, New Jersey, ex-
cept for two telephone list finders that are produced in Japan, and
ships those products directly from Hackettstown to its customers (Tr.
2189). [55] '

d. Sales Policy

293. From March 21, 1977 to July 1, 1980, Bates gave the following
discounts off list prices of all list finders to dealers purchasing the
quantities indicated: :

1-35 40%
36-71 40-5%
72-143 40-10%

144 or more 50%

(Tr. 2203-04, 2206; CX’s 125A, G, 126A, G, 130A, G, 131A, G, 132A,
H, 418A, G).

294. From March 21, 1977 to July 1, 1980, Bates gave the following
discounts off list prices of all list finder refills to dealers purchasing
the quantities indicated:

12-71 40%
72 or more 50%

(Tr. 2204, 2206; CX’s 125G, 126G, 130G, 131G, 132H, 418G).

295. From March 21, 1977 to July 1, 1980, Bates gave the following
discounts off list prices of all stock numbering machines to dealers
purchasing the quantities indicated:

1 30%
2-11 33&1/3%
12-35 3381/3-5%
36 or more 40%

(Tr. 2204, 2206; CX’s 125A, 126A, 130A, 131A, 132A, 418A).

296. From March 21, 1977 to July 1, 1980, Bates gave the following
discounts off list prices of all numbering machine ink to dealers pur-
chasing the quantities indicated:

1 dozen 1 oz. or
2 0z. bottles 40%

2 dozen 1 oz. or
2 oz. bottles
and quarts - 50% [56]
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(Tr. 2204, 2206; CX’s 125E, 126E, 130E, 131E, 132E, 418E).

297. From March 21, 1977 to July 1, 1980, Bates gave dealers a
discount of 50% off the list prices of all numbering machine inked
pads (Tr. 2204, 2206; CX’s 125E, 126E, 130E, 131E, 132E, 418E).

298. From March 21, 1977 to July 1, 1980, Bates gave the following
discounts off list prices of all eyeleters to dealers purchasing the
quantities indicated:

1-5 40%
6-11 40-5%
12-35 40-10%
36 or more 50%

(Tr. 2204, 2206; CX’s 125E, 126E, 130E, 131E, 132E, 418E).

299. From March 21, 1977 to July 1, 1980, Bates gave dealers a
discount of 40% off the list prices of all eyelets (Tr. 2204, 2206; CX’s
125E, 126E, 130E, 131E, 132E, 418E).

300. Bates gave wholesalers the discounts indicated on the products
listed below:

list finders 50-10%
list finder refills 50-10%
stock numbering machines 40-5%
numbering machine ink 50-10%
numbering machine inked pads 50-10%
eyeleters 50%
eyelets 50-10%

(Tr. 2215, 2217; CX 128A).

301. Bates also extended the equivalent of its wholesale discount to
certain large contract stationers, such as New Jersey Office Supply,
Eastman’s, M.S. Ginn, Publix and Ivan Allen (Tr. 2216, 2226). None
of the dealers selected for this case received the equivalent of Bates’
wholesale discount (CX 1).

302. Bates has had its wholesale discounts since the 1940’s (Tr.
2324), and Boise has been receiving that discount from Bates as long
as it has been a customer (Tr. 2218).

303. Bates did not apply equal freight terms to dealers and whole-
salers. Wholesalers received free freight on orders of 500 [57] lbs. or
more to locations in California, Oregon, and Washington, and on
orders of 200 lbs. or more elsewhere. Otherwise, a wholesaler paid for
freight on an order. Dealers always paid freight (Tr. 2276-78).

304. All of Bates’ customers were offered the same payment terms
(Tr. 2219-20).
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e. Examples Of Discriminatory Sales
(1) List Finders

305. During 1979, the dealers listed below purchased one to nine of
the same model list finders as the Boise distribution centers with
which they competed at the discounts indicated:

Union 50% ‘

G.E. Stimpson 40-10%, and 50%
Monroe-Narcus 40-5%, 40-10%, and 50%
Pomerantz 40%, 40-5%, 40-10%, and 50%
Hugh A. George 40% and 40-10%

George Hanby 40-5%

Andrews 40-10% and 50%

Dean Mark 50-5%

Klip 50%

Mid-West 40%, 40-5%, 40-10%, and 50%

(Tr. 4156-61; CX’s 1B-D, P-R, Z-3, Z-9-7-10, Z-17, 440A, 444B-C,
445B-C).

306. During 1979, Boise’s distribution centers competing with deal-
ers identified in F. 305 purchased Bates list finders at a discount of
50-10% (Tr. 4156-61; CX’s 1A-B, N-P, Z-1-Z-2, Z-8-Z-9, Z-16-Z-17,
440A, 444B-C, 445B-C).

307. During 1979, Union, G.E. Stimpson, Monroe-Narcus, Pomer-

- antz, Hugh A. George, George Hanby, Andrews, Dean Mark, Klip and
Mid-West paid Bates from 5.5% to 33% more for list finders than the
Boise distribution centers with which they competed (F.’s 305-06).

(2) List Finder Refills

308. During 1979, the dealers listed below purchased three or more
identical types of list finder refills as the Boise distribution centers
with which they competed at the discounts indicated: [58]

Union 50%

G.E. Stimpson 40% and 50%
Monroe-Narcus 40% and 50%
Pomerantz 40%

Hugh A. George 40%

Andrews 50%

Dean Mark 50-5%

Klip ) 40% and 50%
Mid-West 40% and 50%

(Tr.4156-61; CX’s 1E-F, S-T, Z-5, Z-11, Z-18, 440A, 444B—C, 445B—C).
309. During 1979, Boise’s distribution centers that competed with
the dealers identified in F. 308 purchased Bates list finder refills at
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a discount of 50-10% (Tr. 4156-61; CX’s 1E, S, Z—4, Z-11, Z-18, 440A,
444B-C, 445B-C).

310. During 1979, Union, G.E. Stimpson, Monroe-Narcus, Pomer-
antz, Hugh A. George, Andrews, Dean Mark, Klip and Mid-West paid
Bates from 5.5% to 33% more for list finder refills than the Boise
distribution centers with which they competed (F.’s 308-09).

(3) Stock Numbering Machines

311. During 1979, the dealers listed below purchased one to three
of the same model stock numbering machines as the Boise distribu-
tion centers with which they competed at the discounts indicated:

Union - 33% and 40%

G.E. Stimpson 40%

Monroe-Narcus 30% and 33%
Pomerantz 40%

Hugh A. George 30% and 33%
Andrews 33-5%

Klip 30% and 33%

Dean Mark 30%

Trick & Murray 33-5% and 33-5-5%
Wist 33%

(Tr. 4156-61; CX’s 1G-H, U-V, Z-6, Z-12, Z-14, 7-20, 440A, 444B-C,
445B-C). A

312. During 1979, Boise’s distribution centers that competed with
the dealers identified in F. 311 purchased stock [59] numbering ma-
chines at a discount of 40-5% (Tr. 4156-61; CX’s 1G, U, Z-6, Z-12,
Z-14, 7-20, 440A, 444B-C, 445B-C).

313. During 1979, Union, G.E. Stimpson, Monroe-Narcus, Pomer-
antz, Hugh A. George, Andrews, Dean Mark, Klip, Trick & Murray,
and Wist paid Bates from 5.3% to 22.8% more for stock numbering
machines than the Boise distribution centers with which they compet-
ed (F.’s 311-12). : ‘

(4) Inked Pads

314. During 1979, the following dealers purchases, at a discount of
50%, inked pads of the same color as the Boise distribution centers
with which they competed: Union, G.E. Stimpson, Monroe-Narcus,
Pomerantz, Hugh A. George, George D. Hanby, Andrews, Dean Mark,
Klip, Trick & Murray, and Mid-West (Tr. 4156-61; CX’s 11-J, W-X,
Z-1, 2-13, Z-15, 7-19, 440A, 444B-C, 445B-C).

315. During 1979, Boise’s distribution centers that competed with
the dealers identified in F. 314 purchased inked pads at a discount of
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50-10% or 50-10-5% (Tr. 4156-61; CX’s 1G, I, W, Z-7, Z-13, Z-15,
Z-19, 440A, 444B-C, 445B-C).

316. During 1979, Union, G.E. Stimpson, Monroe-Narcus, Pomer-
- antz, Hugh A. George, George Hanby, Andrews, Dean Mark, Klip,
Trick & Murray and Mid-West paid Bates from 11.1% to 17% more
for inked pads than the Boise distribution centers with which they
competed (F.’s 314-15).

(6) Numbering Machine Ink

317. During 1979, Union, Monroe-Narcus and G.E. Stimpson pur-
chased, at discounts of 40% and 50%, numbering machine ink, which
Boise’s Boston distribution center also purchased (Tr. 4156-61; CX’s
1K, 440A, 444B-C, 445B-C).

318. During 1979, Boise’s Boston distribution center purchased
numbering machine ink at a discount of 50-10% (Tr. 4156-61; CX’s
1K, 440A, 444B-C, 445B-C).

319. During 1979, Union, Monroe-Narcus and G.E. Stimpson paid
Bates from 11.1% to 33.3% more for numbering machine ink than the
Boise distribution center with which they competed (F'.’s 317-18). [60]

(6) Eyelets

320. During 1979, Union, G.E. Stimpson, Pomerantz and Andrews
purchased, at a discount of 40%, the same size eyelets as the Boise
distribution centers with which they competed (Tr. 4156-61; CX’s 1M,
Y, 440A, 444B-C, 445B-C, 126E).

321. During 1979, the Boise distribution centers competing with the
dealers identified in F. 320 purchased eyelets at a discount of 50-10%
(Tr. 4156-61; CX’s 1M, Y, 440A, 444B-C, 445B-C).

322. During 1979, Union, G.E. Stimpson, Pomerantz and Andrews
paid Bates 33.3% more for eyelets than the Boise distribution centers
with which they competed (F.’s 320-21).

f. Volume Of Boise’s Purchases From Bates

323. In 1979, Bates’ sales to individual Boise distribution centers
were:

Location 1979 Sales
Rancho Dominquez, CA (Los Angeles) $ 27,161.39
Portland, OR 18,816.85
Seattle, WA 56,706.43
Phoenix, AZ 6,063.24
Tucson, AZ 5,300.12
Denver, CO 30,446.37
Salt Lake City, UT 3,667.65

Atlanta, GA 23,250.49
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Hialeah, FL

Tampa, FL

Miami, FL

Jacksonville, FL
Nashville, TN

Garland, TX

Houston, TX

Charlotte, NC

Brisbane, CA (San Francisco)
Burlington, MA (Boston)
Pennsauken, NJ
Moonachie, NJ

St. Paul, MN

Cincinnati, OH

Warren, Mi

Brooklyn Heights, OH
Milwaukee, WI

Itasca, IL (Chicago)

(CX 456A). [61]
324. Boise’s total purchases of office products from Bates in the
years indicated were:

1976
1977
1978
1979
1980

(CX 630G).

$402,432
460,896
598,900
665,158
626,801

107 F.T.C.

17,807.88
16,967.73
9,710.18
26,576.57
11,837.19
57,507.53
20,329.34
22,455.74
7,030.99
26,298.23
10,034.61
32,735.97
31,121.57
23,186.08
17,698.75
21,437.94
115,408.25

325. Boise is one of Bates’ larger customers (Tr. 2190).

g. Boise’s Possession Of Price Information

326. Bates’ dealer price lists contain trade discounts which are
given to dealers. Dealer price lists are sent to all customers of Bates,
including wholesalers (Tr. 2204). Bates’ dealer price lists dated March
21,1977, August 16, 1977, April 17, 1978, December 28, 1978, and J uly
1, 1980, were contained in Boise’s files (CX’s 125-26, 130-32, 438A,

439B).

- 327. Bates’ personnel also proposed that Boise catalog Bates’ steel
rule line; they discussed this with Craig Hajduk of Boise and at one
point mentioned that Boise’s cost would be lower than dealers’ costs
would be whenever dealers purchased directly from Bates (CX 971, pp.

50-51).
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9. Master Products Manufacturing Co.
a. Description

328. Master Products Manufacturing Co. (“Master Products”) has
been located in Los Angeles, California, for over forty years (Tr. 1885).

329. In 1979, Master Products made about $3.6 million in sales to
the office products industry. In 1981, sales were slightly over $4 mil-
lion (Tr. 1890).

b. Products

330. Products sold by Master Products fall into four basic catego-
ries: visible sectional filing equipment, index guides, paper punches, .
and sales cases (Tr. 1885-86). [62]

331. Visible sectional filing is Master Products’ main line; it is used
for filing loose-leaf material (Tr. 1887, 1893). The heart of the visible
sectional filing system is the base which is a receptacle for the inser-
tion of sections. Sections are designed to hold loose-leaf paper or small
catalogs (Tr. 1941).

332. Master Products also produces cabinets which are the same
thing as bases except they can accommodate more sections than bases
(Tr. 1949; CX 184C-D, H).

333. Sections are of three basic types: ring, multi-post, and bar. Ring
and post sections are designed to hold loose-leaf material. Bar sections
are used to accommodate bound references such as catalogs that can-
not be conveniently punched with holes (Tr. 1954-55, 1958, 1967-68;
CX 184F). :

334. Ring sections are produced in one-inch capacity and double
capacity. Six models of each capacity are produced. They vary in the
number of rings—from two to seven—and the spacing of the rings (CX
184F-G). The multi-post sections are also produced in two types, one-
inch single capacity and a double capacity. Fourteen models of each
capacity are produced. They vary in the number of posts, post diame-
ter, and spacing of posts (CX’s 184G, 187A). Bar sections are produced
in two.versions, one single capacity and one double capacity (CX
184F). Sections are interchangeable with all of Master Products’ sec-
tional filing equipment (CX 184F, P).

335. Bases sold by Master Products vary in the number of sections
they hold and their reading angle (CX 184C, H). Some bases allow for -
the addition of extensions which increase the capacity of the base (Tr.
1966; CX 184C). Extensions come in only two versions, each having a
different reading angle (CX 184C, H).

336. Master Products also produces accessories for its visible sec-
tional filing equipment, for instance, turntables which permit the
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filing equipment to be swivelled 360 degrees (Tr. 1967). Turntables
come in only one version (CX 184E).

337. The indexing Master Products sells was designed as an integral
part of the visible sectional filing and is primarily purchased by cus-
tomers for use with visible sectional filing (Tr. 1891).

338. Indexing sold by Master Products comes in two types: slip-lok
tabs and alphabetical perma-seal tabs. A tab is a metal device riveted
to an index guide which is made either of vinyl or pressed paper.
Slip-lok tabs allow the.user to type information on a piece of paper
which is placed in the window of the tab for indexing purposes. Slip-
lok tabs vary in window size. Alphabetical perma-seal tabs are perma-
nently sealed with letters [63] of the alphabet appearing in them.
Models vary as to the number of divisions of the alphabet (Tr. 1962—
63; CX 184K, L).

339. Master Products produces several types of paper punches. Gen-
erally, each type is designated by a series number, such as “25 series,”
“33 series,” “1,000 series,” or “5,000 series.” With the exception of the
“33 series” punch which comes in only one version, punch series vary
as to the number of punch heads and the shape of the punch head (CX
184T-Y, Z-1). A punch head is the mechanism which is activated to
punch holes in paper (Tr. 1963). Punch heads come in various diame-
ters and shape (CX 1847-2).

340. Master Products produces sales binders which also utilize the
sections used in its visible filing equipment (Tr. 1891; CX 184B), ex-
cept for the compression binder which holds loose-leaf paper by a
compression method as opposed to using post or ring sections (Tr.
1969). Master Products’ “Streamliner” cases are also sales binders
(Tr. 1916). Sales binders vary in size depending on the number of
sections they accommodate (CX 184Q, P, S). v

341. There are no differences in the products Master Products sells
to both dealers and wholesalers, including Boise (Tr. 1934-35, 1953,
1955, 1962-69).

c. Sales In Commerce

342. Master Products manufactures its products in Los Angeles,
California; it has not operated any separate distribution facilities for
forty years. Products are shipped directly from its plant in Los An-
geles to the customer (Tr. 1898-99).

d. Sales Policy

343. Master Products gives dealers the discounts off list price in-
dicated on the following product groups:

visible sectional filing 40%
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indexing 40%
punches: 1tob 40%
6 to 23 40-10%
24 to 71 50%
72 to 143 50-5%
144 or more 60%
punch parts 40%
sdles binders: 1 to 29 40%

30 or more 40-5% [64]

The discounts have not changed for twenty-three years (Tr. 1903; CX’s
189, 176).

344. Master Products also has a “master stationery” or “MS” cus-
tomer classification. There are seven to twenty customers in this
class. Master Products gives MS customers the discount off list price
indicated on the following product groups:

visible sectional filing - 50%
indexing 50%
punches: 1to72 50%

72 or more 60%
punch parts (when ordered with punches) 60%
punch parts (when ordered alone) 50%
sales binders 50%

These discounts have been in effect for twenty-three years with minor
changes (Tr. 1920-23; CX 424).

345. Master Products gives some customers a wholesale functional
discount. These customers are designated “MSW’s” for internal pur-
poses (Tr. 1914-15). All MSW’s resell to dealers with the possible
. exception of one or two who buy for resale to the computer industry
(Tr. 1918). Master Products gives MSW’s the discounts indicated on
the following product groups:

visible sectional filing 55%
indexing 55%
punches 60%
punch parts (when ordered with punches) 60%
punch parts (when ordered alone) - 50%
sales binders 50%

These discounts have been the same for approximately forty years
(Tr. 1915-16; CX 175).

346. Master Products has classified Boise as an MSW for discount
purposes for at least the last ten years (Tr. 1981-85).

347. During 1979, Master Products’ freight terms were the same for
all customers. Customers paid freight from Los Angeles or from a
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Chicago basing point, whichever cost was lower (Tr. 1933-34). An
_exception to this policy was for orders of 100 Ibs. or more for which
Master would pay freight up to 11% of the invoice (CX 189). [65]
348. Master Products’ payment terms are the same for all custom-
ers (Tr. 1934).

e. Examples Of Discriminatory Sales
(1) Visible Sectional Filing

349. During 1979, G.E. Stimpson, Ruggles, John L. Bird, The Sta-
tioners, Trick & Murray, Kelly, Mid-West, Weber, Wist, and Helwig
purchased visible sectional filing of one or more of the following types
from Master Products at a discount of 40%: bases, cabinets, exten-
sions, turntables, ring sections, multi-post sections, and bar sections
(Tr. 4156-61; CX’s 3A-B, E-I, P-Q, U-V, Z-2, 440A, 444B-C, 445B-C).

350. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 349 purchased the same types of bases,
cabinets, extensions, turntables, ring sections, multi-post sections,
and bar sections as did those dealers at a discount of 55% (Tr. 4156-61;
CX’s 3A-B, E-G, P, U-V, Z-2, 440A, 444B-C, 445B-C).

351. During 1979, G.E. Stimpson, Ruggles, John L. Bird, The Sta-
tioners, Trick & Murray, Kelly, Mid-West, Weber, Wist, and Helwig
paid Master Products one-third more for visible sectional filing equip-
ment than the Boise distribution centers with which they competed
(F.’s 349-50).

(2) Tabs

352. During 1979, G.E. Stimpson, Ruggles, John L. Bird, The Sta-
tioners, Trick & Murray, Kelly, Mid-West and Wist purchased slip-lok
tabs or slip-lok tabs and alphabetical perma-seal tabs from Master
Products at a discount of 40% (Tr. 4156-61; CX’s 3C, J-K, R, W, 440A,
444B-C, 445B-C).

353. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 352 purchased the same types of slip-lok
tabs and alphabetical perma-seal tabs from Master Products as did
those dealers at a discount of 55% (Tr. 4156-61; CX’s 3C, J, R, W,
440A, 444B-C, 445B-C).

354. During 1979, G.E. Stimpson, Ruggles, John L. Bird, The Sta-
tioners, Trick & Murray, Kelly, Mid-West, and Wist paid Master
Products one-third more for tabs than the Boise distribution centers
with which they competed (F.’s 352-53). [66]
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(3) Punches

355. During 1979, G.E. Stimpson, Ruggles, John L. Bird, The Sta-
tioners, Trick & Murray, Mid-West, Weber, Wist, Charlie Helwig,
Kilham, and Klip purchased three-hole punches of one or more of the
following series from Master Products at a 40% to 50% discount: 25
series, 33 series, 1,000 series, and 5,000 series (Tr. 4156-61; CX’s 3D,
L-M, Revised N, S-T, X-Y, Z-3-7Z—4, 440A, 444B-C, 445B-C).

356. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 355 also purchased 25 series, 33 series,
1,000 series and 5,000 series three-hole punches from Master Products
at a discount of 60% (Tr. 4156-61; CX’s 3D, L-M, Revised N, S, X,
Z-3-7-4, 440A, 444B-C, 445B-C).

357. During 1979, G.E. Stimpson, Ruggles, John L. Bird, The Sta-
tioners, Trick & Murray, Mid-West, Weber, Wist, Charlie Helwig,
Kilham, and Klip paid Master Products from 25% to 50% more for
three-hole punches than the Boise distribution centers with which
they competed (F.’s 355-56).

(4) Compression Binders

358. During 1979, Trick & Murray and Wist purchased sales or
compression binders from Master Products at a discount of 40% (Tr.
4156-61; CX’s 30”, Z-1, 440A, 444B-C, 445B-C).

359. During 1979, Boise’s distribution centers which competed with
the dealers identified in F. 358 purchased the same types of products
from Master Products as did those dealers at a 50% to 556% discount
(Tr. 4156-61; CX’s 3“0”, Z-1, 440A, 444B-C, 445B-C).

360. During 1979, Trick & Murray and Wist paid Master Products
20% to 33% more for sales and compression binders than the Boise
distribution centers with which they competed (F.’s 358-59).

f. Volume Of Boise’s Purchases From Master Products

361. Master Products sold to all Boise distribution centers in 1979
(Tr. 1893). Its sales to selected distribution centers of Boise were: [67]

Boston $ 8,471.98
Moonachie 5,457.90
Pennsauken 23,865.28
Phoenix 5,179.27
Salt Lake City 1,424.07
Seattle 72,859.80
Portland 20,026.21
 San Francisco 11,247.98

(Tr. 1896-97).
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362. Boise’s total purchases of office products from Master Products
in the years indicated were:

1976 $ 341,123

1977 429,678

1978 574,688

1979 628,163

1980 722,343
(CX 630G).

g. Boise’s Possession Of Price Information

363. Boise had in its files a copy of Master Products’ trade price list,
effective February 1979, which contained discounts extended to deal-
ers (Tr. 1904; CX’s 189, 438A, 439B).

364. Boise’s Buyers’ Guides dated November 11, 1977, May 16, 1978,
and January 1, 1980, reflected Master Products’ published discounts
to dealers (CX’s 181A, 182-83). v

365. Hal Webb has been employed by Master Products for twenty-
three years and is Chairman of its Board of Directors (Tr. 1885). In his
opinion, major wholesalers knew the discounts at which Master
Products sold to dealers (Tr. 1980). There are few secrets concerning
prices available to dealers, according to him (Tr. 1980-81).

366. Prior to about 1972, Master Products did not classify certain
Boise distribution centers as MSW customers and did not extend the
wholesale functional discount to those distribution centers. During
that period, those distribution centers purchased at the dealer dis-
count (Tr. 1981-85; CX 672, pp. 138-39). [68]

10. Boise Knew Or Should Have Known The Prices
Which The Six Manufacturers Charged Dealers

367. The six manufacturers have, for many years, sold to a group
of customers which they have classified as wholesalers and to whom
they have granted wholesale functional discounts. This group in-
cludes Boise (F.’s 489-95) which was aware that these manufacturers
granted it a wholesale functional discount. In fact, Boise’s proposed
findings concede that the six manufacturers’ “initial discounts which
are then deducted from the list price to arrive at the purchaser’s
invoice line price” are functional discounts (RPF 109). Furthermore,
Mr. Twietmeyer’s stipulation states (F. 14): :

As an employee of Boise Cascade in 1978, I supervised and participated in a study
which showed that Boise received a substantial dollar amount of trade or wholesale
functional discounts. . . .
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368. Boise was also aware, from calls which its salespersons made
on accounts which were solicited as well by dealers, that it competed
with dealers (F.’s 98-100) and the evidence obtained from its files, as
well as complaints received from dealers, reveals that it knew the six
manufacturers granted it a greater discount than they did to dealers
(F.’s 36, 42, 147-53, 194-97, 241-45, 276-82, 326-27, 363-66). Even if
this conclusive evidence had not existed, it is inconceivable that Boise,
which resells to dealers, would be unaware of the prices which manu-
facturers charge dealers, for other wholesalers who testified ex-
pressed keen interest in and awareness of dealer prices (F.’s 30-33),
as did Boise employees (F.’s 37-41).

369. Finally, Boise has acquired dealers, one of which, Dennis, pur--
chased at the dealer price before its acquisition. Boise had access to
Dennis’ records and must have been aware of the prices at which
manufacturers were selling to dealers (F. 39). ’

370. Boise’s answer to all of this evidence is that the six manufactur-
ers, and others, do not sell at published prices, but at prices which are
generally the same regardless of the functional status of its custom-
ers. :

371. The detailed charts presented by complaint counsel which
reveal continuous and significant discriminations favoring Boise over
its dealer competitors simply do not square with the claim that off-list
discounts are rampant, but Boise ignores the evidence of the charts.
[69]

372. Boise argues, instead, that it does not “know” that manufactur-
ers adhere to published prices and that the charts—even though they
may show a clear pattern of discrimination—are not as significant as
the belief of its employees that there is no discriminatory pricing in
this industry. Thus, Boise relies on the testimony of persons such as
Mr. Welnhofer, a former general manager of its Office Products Divi-
sion, who stated that “pricing in this industry is a jungle” and that
he didn’t know whether “they [manufacturers] sell everything at the
prices that they publish” (CX 672, pp. 122-23), and Mr. Bazant,
Product Planning and Development Manager of Boise’s Office
Products Division, who argued that the six manufacturer’s policies
“allow the dealer and Boise Cascade to buy at approximately the same
cost.” This conclusion was based on additional discounts which are
given such as “promotional monies, free goods, spiffs to the house
sales people, contract pricing,” etc. which could affect the published
price by 25% or more (Tr. 4770-73).

373. I do not-accept this belief as probative of Boise’s lack of knowl-
edge for it is based on a self:serving, and undocumented, view of the
industry. If these management officials truly believed that their com-
pany enjoyed no better pricing than dealers, then they should have
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advised their superiors to settle this matter. Instead, Boise has insist-
ed upon the right to receive wholesale functional discounts when it
competes with dealers, a right whose importance Boise has recognized
(F. 63). Thus, I do not credit the testimony of Mr. Welnhofer and Mr.
Bazant; the true state of Boise’s knowledge is revealed, I believe, in
Mr. Twietmeyer’s stipulated testimony:

Boise received a substantial dollar amount of trade or wholesale functional discounts
from various office products vendors and those discounts exceeded the discounts Boise
would receive if those vendors did not classify Boise as a wholesaler but instead treated
Boise as a dealer or contract stationer (F. 14). )

374. Boise’s other arguments on this point involve either irrelevan-
cies or rely on shaky interpretations of record evidence. For example,
the claim that all manufacturers sell significant product lines on a
purely volume basis (RPF 110-11), while true (CRB, p. 5) has nothing
to do with the functional discounts at issue here.

375. Similarly, while some manufacturers may give contract sta-
tioners discounts equal to their wholesale functional discounts (RPF’s
49, 113-14), only one of the six involved in this case does (Bates) and
only to a small number of its some 1,200 active accounts (Tr. 2210,
2221, 2224, 2226). [70]

376. Dealers do receive special bid discounts (RPF’s 50, 128-29,
250-58), but there is no evidence that they have either received lower
prices than Boise on a significant volume of their purchasesé or that
they have consistently used bid-priced merchandise in their regular
sales.

377. Boise also argues that dealers’ prices are negotiated and that
they can buy at the same price as Boise from unpublished price lists
(RPF’s 51-59, 104-06). This assertion is simply not supported by the
record evidence cited. An example of Boise’s liberal interpretation of
the record is RPF 52, where it is claimed that Mr. Crompton of Hugh
A. George testified that he buys “generally at an unpublished price;”
it is clear, however, that the words “unpublished price” refer merely
to the fact that he—like Boise and all other industry members—
purchases at the manufacturers’ list prices less a discount (Tr. 693
94). There is simply no way that anyone familiar with industry pric-
ing could state that this language supports the claim that Hugh A.
George enjoyed unpublished prices.

378. Complaint counsel’s reply brief extensively analyzes and con-
vincingly refutes Boise’s claim that dealers enjoy the same prices it
does, but I will not repeat all of their arguments. A few examples

6 Manufacturers’ bid sales are a very small portion of their total sales (F.’s 16, 19).
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suffice to show that Boise’s reading of the record is too expansive to
be relied upon.

379. Thus, while Mr. Cleary, sales manager of Boise’s Boston distri-
bution center, and a former assistant sales manager at Monroe, one
of the selected dealers, testified that, in general, Boise’s and Monroe’s
purchase prices were identical, he referred only to the prices of five
manufacturers (Tr. 4622-23) of the several hundred who sold to
Monroe (Tr. 2462). Furthermore, it is unclear whether the prices he
reviewed were in connection with bids or the manufacturers’ regular
pricing (Tr. 4622); in addition, Mr. Cleary conceded that he did not do
a systematic study of the prices paid by Monroe and Boise (Tr. 4623).

380. Boise also relies heavily on the testimony of Mr. Rodman, the
general manager of its Boston distribution center, and the former
president of Dennis Office Supply. Mr. Rodman stated that after re-
viewing Dennis’ and Boise’s prices from manufacturers “what stuck
out in my mind are that Dennis Office Supply, on some of the items,
was getting lower prices than Boise Cascade was” (Tr. 4456).

381. Complaint counsel spend seventeen pages of their reply brief
commenting on this and other testimony of Mr. Rodman; [71] after
analyzing their argument, I agree with them that his testimony does
not support the conclusion that Boise and Dennis often enjoyed the
same prices or that Boise paid higher prices than Dennis. For exam-
ple, he testified that he became aware that Dennis was buying ACCO
products at lower prices than Boise because of a conversation with Mr.
Twietmeyer (Tr. 4461), but Mr. Twietmeyer had no recollection of
such a discussion (Tr. 6744). Furthermore, specific ACCO pricing
which he referred to (Tr. 4559-60) was denied by an ACCO representa-
tive who reviewed its sales from October 1977 through March 31, 1979
to Dennis and Boise. She testified that “It’s not possible” that his
testimony regarding ACCOQ’s prices was accurate (Tr. 6709-10). A
representative from Swingline also testified, after analyzing the ap-
propriate files (Tr. 6621), that Mr. Rodman’s recollection of its prices
to Dennis was “mistaken” (Tr. 6624). Other instances of Mr. Rodman’s
inaccurate testimony are detailed in complaint counsel’s reply brief
(CRB, pp. 142-54)—so many, in fact, that I find that none of his
testimony regarding the availability of discounts is credible.

382. Boise also relies on prices offered by one of the selected dealers,
John L. Bird, to the Metropolitan Bus Company of Seattle (RX 246)
to prove that manufacturers sold to Bird at lower prices than to Boise.
These manufacturer’s prices are arrived at by backward calculations
from Bird’s and Boise’s offering prices using unwarranted assump-
tions about markups (CRB, p. 25). I will not accept calculated prices
of such dubious ancestry as support for the sweeping conclusion that
Boise is not a favored purchaser.



148 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 107 F.T.C.

383. In conclusion, the only reliable evidence of prices which were
charged to Boise and the selected dealers is contained in the charts
(CX’s 1-6). Boise’s attempt to inject uncertainty about the manufac-
turers’ pricing in support of its claim of lack of knowledge is rejected
because it is based on inaccurate and misleading testimony and un-
warranted assumptions derived from that testimony. I therefore find
that the charts accurately reflect the discriminatory prices at which
the manufacturers sold office products to Boise and selected dealers,
and I find that Boise knew or should have known the prices at which
it and the selected dealers purchased those manufacturers’ products.

E. Dealer Injury
1. Accounts Lost To Boise By Dealers

384. Twenty-one of the twenty-three selected dealers testified that
they have lost accounts to Boise in recent years. In some cases, all of
the business of an account was lost; in others, only part of its business
was transferred to Boise distribution centers. The accounts were lost
either [72] because of Boise’s lower prices, better service, or a combi-
nation of these factors (Tr. 657-59, 1342, 2038-39, 2432, 2498-501,
2607-09, 2915-21, 3035, 3145, 3241, 3327-28, 3359-60, 3425, 3429,
3434-35, 3557, 366570, 3804-06, 3812-13, 3815-16, 3897-900, 3981-
85, 3989-94, 4081-82, 4218). Details of some of the lost accounts are
given in the following findings.

385. In 1980, Delaware Trust Co. in Wilmington moved its $100,000
annual office supply account which had been shared equally by Hugh
A. George Co., George D. Hanby Co., and H&H Stationers, to Boise’s
Pennsauken distribution center (Tr. 5824-26). The decision to change
suppliers was based on a computerized stock control program offered
by Boise which was not available from the three former suppliers (Tr.
5829-32).

386. A. Pomerantz, a large office products dealer in Philadelphia,
lost the Bell Telephone of Pennsylvania bid in 1980 to Boise. Pomer-
antz had been one of many dealers that had been supplying Bell
Telephone of Pennsylvania. Its annual sales to Bell before 1980 were
$30,000 to $40,000. Sales in 1982 were less than $5,000 to $6,000 (Tr.
1343-46; CX 560A-B).

387. Capitol Milk Producers is an account which Andrews Office
Supply in Washington, D.C., lost to Boise based on price. Andrews’
pricing to Capitol Milk Producers was 20% off manufacturers’ list.
Boise priced Capitol Milk at 38% off manufacturers’ list. Mark Cash-
man, General Manager of Andrews, testified that he was told person-
ally that the 38% discount applied to “any quantity, any order” (Tr.
2609-10).






