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IN THE MATTER

BIOPRACTIC GROUP , INC.
ETC. , IN REGARD TO ALLEGED VIOLATIONS OF SEC. 5
AND 12 OF THE FEDERAL TRADE COMMISSION ACT

CONSENT ORDER ,

Docket C- 3148.

Complaint ,

Dec.

7984- Decision , Dec.

, 1984

This consent order requires a Riegelsville , Pa. corporation , among other things , to cease

representing that any new drug or device provides relief from the inflammation
and joint stiffness associated with arthritis and other musculoskeletal ailments
unless such claims are substantiated by competent and reliable evidence. The
Order also bars the company from making unsubstantiated claims that any drug
or device has been praised as an effective treatment for arthritis and similar
ailments by doctors , medical centers and athletic teams; or that any such product
has been reported to be an important breakthrough in pain management in newspaper and magazine articles or on TV or radio. The company is additionally required to maintain records substantiating product claims , and to provide all
personnel involved in the preparation of advertising and promotional materials
with a copy of the Order.

Appearances
For the Commission:

For the respondent:

William Haynes

and

Nancy Warder

Pro se.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Biopractic Group,
Inc. (Biopractic), a corporation , hereinafter sometimes referred to as
respondent , has violated the provisions of said Act , and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest , hereby issues its complaint stating its charges
in that respect as follows:

PARAGRAPH. 1. Respondent

Biopractic is a corporation with its of-

fice and principal place of business located at 328 Easton Road, Riegels vi lie , Pennsylvania.
PAR. 2. Respondent is now and has been engaged in the manufacturing, advertising, offering for sale , sale and distribution of Therapeutic
Mineral Ice. In connection with the manufacture and marketing of
Therapeutic Mineral Ice, respondent is now and has been engaged in
the dissemination ,

publication, and distribution of advertisements
and promotional material for the purpose of promoting the sale of
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Therapeutic Mineral Ice for human use. As advertised , Therapeutic
Mineral Ice.is a " drug " within the meaning of Section 12 of the
Federal Trade Commission Act.
PAR. 3. Respondent causes Therapeutic Mineral Ice when sold to be

transported from its place of business in various states to purchasers
located in other states. Respondent maintains , and at all times mentioned herein has had , a substantial course of trade in or affecting
commerce , as II commerce is defined in the Federal Trade Commission Act.
PAR. 4. In the course and conduct of its business , and at all times

mentioned herein , respondent has been and now is in substantial
competition in or affecting commerce with corporations , firms , and
individuals engaged in the manufacture or marketing of health care
products.
PAR. 5. In the course and conduct of its business , respondent has
disseminated and caused the dissemination of certain advertisements
and promotional materials for Therapeutic Mineral Ice , such as the
advertising material attached hereto as Exhibit A , through the United States mail and by various means in or affecting commerce , as
commerce " is defined in the Federal Trade Commission Act.
PAR. 6. Through the use of the advertisements and promotional

materials referred to in Paragraph Five , and others not specifically
set forth herein , respondent represented , and now represents , directly
or by implication , that:

a. Therapeutic Mineral Ice has been praised as an effective treatment for arthritis and other musculoskeletal ailments by medical
doctors , leading medical centers , professional athletic teams, and the

United States and Russian Olympic track teams; and
b. Therapeutic Mineral Ice has been reported to be an important
new breakthrough in pain management in news reports of the Associated Press and in news stories in the
and

National Enquirer, Globe

Star.
PAR. 7. In truth and in

fact:

a. Therapeutic Mineral Ice has not been praised as an effective

treatment for arthritis and other musculoskeletal ailments by medical doctors , leading medical centers, professional athletic teams , and
the United States and Russian Olympic track teams; and
b. Therapeutic Mineral Ice has not been reported to be an impor-

tant new breakthrough in pain management in news reports of the
Associated Press and in news stories in the
National Enquirer, Globe
Star.
Therefore , the representations set forth in Paragraph Six were and
are false , deceptive , misleading, and unfair , and the advertisements
and
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and promotional materials referred to in Paragraph Five were and
are misleading in material respects ,

and have constituted and now

constitute false advertisements.
PAR. 8. Through the use of the advertisements and promotional

materials referred to in Paragraph Five and others not specifically set
forth herein , respondent represented , and now represents , directly or
by implication , that:

a. Therapeutic Mineral Ice wil provide relief from the inflammation and joint stiffness that characterizes arthritis and other musculoskeletal ailments; and
b. Therapeutic Mineral Ice stimulates the beta-endorphins present
in the human body.
PAR. 9. Through the use of the advertisements and promotional

materials referred to in Paragraph Five , respondent has represented
and now represents directly or by implication that , at the time the
representations set forth in Paragraph Eight were made , it possessed

and relied upon a reasonable basis for those representations.
PAR. 10. In truth and in fact , respondent did not , at the time the
representations set forth in Paragraph Eight were made , possess and
rely upon a reasonable basis for those representations. Therefore , the
representation set forth in Paragraph Nine was and is unfair and
deceptive.
PAR. 11. The use by respondent of the aforesaid unfair

and decep-

tive representations and the dissemination of the aforesaid false advertisements and promotional materials has had , and now has , the
capacity and tendency to mislead members of the consuming public

into the erroneous and mistaken beliefthat said representations were
and are true and has induced , or is likely to induce , directly or indirectly, the purchase of Therapeutic Mineral Ice.
PAR. 12. The facts and practices of respondent , as herein alleged

including the dissemination of the aforesaid false advertisements and
promotional materials, were and are all to the prejudice and injury
of the public and of respondent' s competitors and constituted , and
now constitute, unfair methods of competition in or affecting com-

merce , and unfair and deceptive acts or practices in or affecting com-

merce in violation of Sections

5 and 12 of the Federal Trade

Commission Act , as amended.
Commissioner Bailey voted in the negative. Commissioner Az-

cuenaga abstained.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption

hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the

Commission for its consideration and

which , if issued by the Commission , would charge respondent with

violation of the Federal Trade Commission Act; and
The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint , a statement that the signing of said agreement is

for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-

plaint , and waivers and other provisions as required by the Commission s Rules; and
The Commission having thereafter considered the matter and hav-

ing determined that it had reason to believe that the respondent has
violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules, the Commission
hereby issues its complaint , makes the following jurisdictional findings and enters the following order:

1. Respondent is a corporation organized, existing and doing business under and by virtue ofthe laws ofthe State of Pennsylvania , with
its offce and principal place of business located at 328 Easton Road,
in the city of Riegelsvile, State of Pennsylvania.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It is ordered That respondent Biopractic Group, Inc., a corporation
its successors , assigns , offcers , representatives , agents , and em-

ployees , directly or through any corporation, subsidiary, division or
other device, in connection with the advertising, offering for sale , sale
or distribution of any " drug " or " device, " as those terms are defined
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in the Federal Trade Commission Act , in or affecting commerce , as
commerce " is defined in the Federal Trade Commission Act , do

forthwith cease and desist from representing that such product

a. Provides relief from the inflammation and joint stiffness that
characterizes arthritis and other musculoskeletal ailments;
b. Stimulates the beta-endorphins present in the human body;
c. Has been praised as an effective treatment for arthritis and other

musculoskeletal ailments by medical doctors, leading medical centers , professional athletic teams , or Olympic teams; or
d. Has been reported to be a breakthrough in pain management in
articles in newspapers, magazines , or in television or radio news reports;
unless at the time of the dissemination of such representation re-

spondent possesses and relies upon adequate substantiation for such
representation, including, for the representations described in sub-

parts a and b , competent and reliable scientific or medical evidence
in the form of at least two independently conducted, well-controlled,
double- blinded clinical studies that conform to acceptable designs and

protocols, are conducted by persons who are qualified by training and
experience to conduct such studies, and substantiate the reprsentations made by the respondent.

Provided, however with respect to any

such representation set forth in subparts a and b above for over- thecounter drugs ,

if the Food and Drug Administration publishes any
tentative or final standard which establishes conditions under which
a product is safe and effective, then , in lieu of the two double-blinded
clinical studies , respondent may possess and rely upon such standard
(until such standard is superseded) if it substantiates the representation.

It is further ordered That respondent maintain, for at least three
(3) years beyond the last dissemination of any advertisement or promotional material covered by this order , complete business records
demonstrating compliance with this order. Such records shall include
but not be limited to, copies of and dissemination schedules for all
advertisements and promotional materials; and documents that substantiate or that contradict or qualify any claim made in advertising,

promoting or selling any product covered by this order.

BIOPRACTIC GROUP , INC.
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It is further ordered That respondent notify the Commission at
least thirty (30) days prior to the effective date of any proposed change
in Biopractic Group, Inc. , such as dissolution , assignment or sale
resulting in the emergence of a successor corporation , the creation or
dissolution of subsidiaries or any other change in the corporation
which may affect compliance obligations arising out of the order.

It is further ordered That the respondent shall forthwith distribute
a copy ofthis order to each of its operating divisions , and to all present
and future personnel , agents , or representatives who are engaged in
the preparation and dissemination of advertisements and promotional materials and that the respondent shall secure from each such

person a signed statement acknowledging receipt of the order.

It is further ordered That the respondent shall ,

within sixty (60)

days after this order becomes final , fie with the Commission a report
in writing, setting forth in detail the manner and form in which it has
complied with this order.
Commissioner Bailey voted in the negative. Commissioner Az-

cuenaga abstained.
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IN THE MATTER OF

BAT INDUSTRIES, LTD. , ET AL.
DISMISSAL ORDER , ETC. , IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND
SEC. 7 OF 'I' HE CLAYTON ACT
Docket

9135.

Complaint ,

1980-Final Order,

May

Dec.

17, 1984

This Order affrms the Initial Decision oftbe Administrative Law Judge and dismisses
the FTC complaint alleging that acquisition of Appleton Papers , Inc. , the leading
S. producer of chemical carbonless paper CCCPJ by B.A.T Industries , Ltd.

RA.T" ) had violated Sec. 7 of the Clayton Act and Sec. 5 of the FTCA , by
eliminating the potential for competition between the two companies in the U.
ecp market. For reasons set forth in its Opinion , the Commission held that the
record showed no " clear proof' that B.A. T would have entered the U . 8. CCP
market independently had it not acquired Appleton.

Appearances
For the Commission:

Steven A. Newborn, John V Lacci, Sandra

Wilkofand Daniel J Yakoubian.
David Schechter in- house counsel Jay Topkis
For the respondents:
Daniel J Beller, Eric M. Freedman and Daniel Victor, Paul, Weiss
Garrison New York City.
Rifkin, Wharton

COMPLAINT

The Federal Trade Commission , having reason to believe that RA.T
Industries , Ltd. (" BAT" ), and Appleton Papers , Inc. ("Appleton ), respondents herein , have violated Section 7 of the Clayton Act , as
amended (15 U. C. 18) and Section 5 of the Federal Trade Commission Act , as amended (15 U.8. C. 45) through the acquisition by BAT

of the assets of the Appleton Papers Division of NCR Corporation
("NCR" ), and that a proceeding in respect thereof would be in the
public interest , hereby issues its Complaint , pursuant to Section 11 of
C. 21) and Section 5(b) of the Federal Trade
Commission Act (15 U. C. 45)), stating its charges as follows:

the Clayton Act (15 U.

I. DEFINITIONS

1. For purposes of this Complaint , the following definition wil apply:

ehpmiml carbonless DaDer

CCP" ) is any product which uses a

ll.
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chemical imaging system to transfer an image from one sheet of a
multipart business form to another when pressure is applied to the
top sheet.

II. BAT

2. BAT is a United Kingdom company having its registered offce
in London , England.
3. BAT is a multinational holding company with interests in paper
tobacco , cosmetics and retailing. BAT' s holdings in the United States

include Brown and Williamson Tobacco Company, Gimbel Brothers
Saks Fifth Avenue and Germaine Montei!.
4. In 1978 , BAT had sales in excess of6 676 000 000 pounds sterling
(or approximately $13. 0 bilion) and had total assets of approximately
$7 bilion. In 1977 , BAT ranked as the 43rd largest industrial company in the world and the 11th largest industrial company outside the
United States.

5. The Wiggins Teape Group, Ltd. (" Wiggins Teape ), a whollyowned subsidiary of BAT , is the largest manufacturer of fine and

specialty papers in the United Kingdom and is the largest exporter
in value , of paper products from the United Kingdom , It operates
mils in the United Kingdom and several other countries. In 1978 , (2)
Wiggins Teape had sales of approximately 461 000 000 pounds sterling (or approximately $920 million.
6. " Idem " brand CCP is Wiggins Teape s

most important paper

product and its highest profit generator. Wiggins Teape is the second
largest producer of CCP (in terms of tonnage) in the world. In 1977

Wiggins Teape accounted for approximately 45% of CCP production
in the United Kingdom and Europe with over $200 million in sales.
Prior to BAT' s acquisition of Appleton , Wiggins Teape did not

produce or sell CCP in the United States.
7. At all times relevant herein , BAT sold and shipped its products
throughout the United States and was a corporation engaged in com-

merce as commerce is defined in the Clayton Act , as amended , and
was a corporation whose business was in or affecting commerce within the meaning of the Federal Trade Commission Act , as amended.
III. APPLETON

8. Appleton is a Delaware corporation having its principal offce
and place of business in Appleton , Wisconsin.
9. Appleton , formerly the Appleton Papers Division of NCR , is a
major producer ofCCP and coated papers used in the graphic arts and
publishing industry. In 1977 , Appleton accounted for $271 milion in
sales.
10. Appleton is the world' s largest producer of

CCl (in terms of
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tonnage) and presently has approximately 55% of U. S. domestic sales.
Appleton is also the major licensor of CCP technology in the world.

In 1977 Appleton had $171 million in sales of CCP.
11. NCR is a Maryland corporation having its principal offce and
place of business in Dayton , Ohio. NCR produces and sells , among
other products , computers and other business machines and systems.
In 1977 , NCR had approximately $1.625 bilion in sales and $2.

bilion in total assets.
12. At all times relevant herein , Appleton sold and shipped its
products throughout the United States and was a corporation en-

gaged in commerce as commerce is defined in the Clayton Act , as
amended, and was a corporation whose business was in or affecting
commerce within the meaning of the Federal Trade Commission Act
as amended.
IV. THE ACQUISITION

13. On or about June 30 , 1978 , BAT , through its wholly-owned
indirect subsidiary, Lentheric , Inc. (since renamed Appleton Papers
Inc. ), purchased from NCR the Appleton Papers Division for a purchase price of $280 milion. As a result of the acquisition , BAT acquired the assets of Appleton and the patents held by NCR relating
to the manufacture ofCCP , and control over the licenses issued under
such patents.
V. TRADE AND COMMERCE
A.

Relevant Market

14. The relevant product market is the manufacture and sale of
CCP. (3)

15. The relevant geographic market in the United States as a whole.
B.

Market Structure

16. In 1978 , U. S. industry sales of CCP totaled approximately $250
million.
17. The U. S. CCP market is a highly concentrated industry with a
four- firm concentration ratio of approximately 96%. The top two
firms , Appleton and Mead, accounted for 86% of industry sales in
1977. Only five firms produced CCP in the United States in 1977 , and
only four of those firms produced CCP other than for their own consumption.

18. The barriers to entry into the production and sale of CCP are
extremely high.

19. The production ofCCP is a highly technical field that is protect-

B.A.
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ed by U. S. patents of Appleton and other domestic carbonless produc-

ers,

20. The high technology requirements of the CCP market constitute
substantial barriers to entry into the industry. The manufacture of

CCP requires encapsulation technology, sophisticated coating technology, and manufacturing know- how. It is extremely diffcult to develop a commercially acceptable CCP technology. Such development
is an expensive undertaking and can take anywhere from 3 to 10
years to complete. The new entrant also runs the substantial risk that
its attempts to develop a viable technology wil be unsuccessful.
21. The new entrant into the CCP market must make a substantial
coating and other

capital investment for specialized encapsulation ,

equipment.
C.

BAT Was A Significant Actual Potential Entrant Into
The US. CCP Market

22. Objective factors demonstrate that at the time of the acquisition
BAT was an actual potential entrant into the production and sale of

CCP in the United States.
23. From the late 1950' s until BAT' s acquisition of Appleton, Wiggins Teape (which was acquired by BAT in 1972) manufactured CCP
under license from NCR. Wiggins Teape was one ofthe first manufacturers of CCP , and was the only NCR licensee outside the United
States that was permitted to use NCR' s encapsulation technology.
The license gave BAT the exclusive right to manufacture CCP under
NCR' s patents and know- how worldwide , except for the United States
Canada and Japan , and the nonexclusive right to sell CCP worldwide

except for the United States and Canada. The license also provided for
a continuous , complete and timely exchange between NCR and BAT

of all information constituting carbonless know- how and all other
information helpful in the development , manufacture or sale ofCCP.
24. On or about June 1 , 1977 , BAT gave NCR notice of termination
ofthe aforesaid license ,

effective July 1 , 1980. Thus , alter July 1 , 1980
BAT would have been free of the license provisions which restricted

it from manufacturing or sellng CCP in the United States. The right
to use unpatented know- how would have survived the termination of
the license.

25. The size ofthe U. S. CCP market , its high growth in comparison
to other paper products, and its considerable profit potential provided
substantial incentives for BAT' s entry into the U. S. market. (4)
26. BAT , by reason of its size and financiaJ resources , its indepen-

dent carbonless technology, and its expertise in the production and
sale of CCP , was capable , at the time of the acquisition , of entering
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CCP market in the near future by means other than the

acquisition of Appleton.

27. Feasible means existed by which BAT could have entered the
S. CCP market ,

including the establishment of manufacturing

facilities in the United States , joint ventures or licensing relationships with U. S. firms not already in the CCP market , acquisition of
a toehold firm ,

or export of CCP into the U.
28. Due to BAT' s financial resources , its CCP technology and marketing expertise , and the concentrated nature of the U. S. CCP mar-

ket , it is likely that BAT would have entered the production or sale
ofCCP in the United States through means other than the acquisition
of Appleton, and that such entry would have exerted a procompetitive

effect on the market and preserved the potential for the significant
future deconcentration of the industry.
D.

BAT Is One Of The Few Most Likely Entrants Into The Market

29. The CCP industry is a highly technical industry which requires
that a new entrant develop a sophisticated capsule technology and
substantial production expertise before the entrant can establish a

position in the market.
30. BAT' s longstanding license with NCR provided BAT with the

most extensive knowledge of a total CCP technology in the world
excluding Appleton.
31. BAT' s substantial expertise in

CCP technology and its large

technical staff had allowed BAT to develop elements of its own carbonless technology and to achieve technological independence from
NCR , as well as to develop substantial production expertise.
32. NCR' s other CCP Jicensees had not been given access to a total
carbonless paper technology and are dependent on their licensor (now

BAT) for technical assistance , especially with respect to a supply of
one of the most diffcult aspects of CCP produc-

carbonless capsules ,

tion.
33. Because ofthe difIculty, expense and risk involved in develop-

ing CCP technology, the expense of constructing manufacturing facilities , and the scale requirements of efIcient production , few firms , if
any, other than BAT , are likely to enter the production ofCCP for sale

to others in the United States.
VI. EFFECTS

34. The effects of the acquisition of Appleton by BAT may be substantially to lessen competition or to tend to create a monopoly in the
production and sale ofCCP throughout the United States in violation
of Section 7 of the Clayton Act , as amended (15 U. C. 18), and the
effects of the acquisition may be unreasonably to restrain trade and

-- --
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to hinder competition unduly in the production and sale ofCCP in the
United States thereby constituting a restraint oftrade and an unfair
act and practice and an unfair method of competition in or affecting
commerce in violation of Section 5 of the Federal Trade Commission
Act , as amended (15 U. C. 45), in the following ways among others:
(a) Substantial potential competition between BAT and Appleton
and between BAT and other producers of CCP in the United States
wil be eliminated; (5)

(b) The potential for substantial deconcentration of the U. S. CCP

market as a result of BAT' s likely alternative entry into the U.

market wil be eliminated;
(c) The competitive benefits of internal expansion and innovation

by BAT may be eliminated;
(d) The already high barriers to entry into the U. S. CCP market may

be heightened or increased;
(e) The dominant position of Appleton in the U. S. CCP market may
be further strengthened by virtue of BAT' s financial resources , and
its substantial technological and production expertise with respect to
CCP; and
(f) Customers of CCP and ultimate consumers ofthat

product may
be denied the benefits of free and open competition in the market.
VII. VIOLATIONS CHARGED

35. The acquisition of Appleton by BAT constitutes a violation of
Section 7 ofthe Clayton Act, as amended (15 U.8. C. 18) and of Section
5 of the Federal Trade Commission Act , as amended (15 U.

C. 45).

INITIAL DECISION BY

MORTON NEEDELMAN , ADMINISTRATIVE LAW JUDGE
NOVEMBER 21 ,

1983

STATEMENT OF THE CASE

The complaint in this proceeding was issued on May 13 , 1980. It
Industries , Limited (" B.A. )1 (2) and Appleton
Papers , Inc. (" Appleton ), respondents herein , have violated Section
charges that B.A. T

7 of the Clayton Act and Section 5 of the Federal Trade Commission
Act by reason of B.A. s acquisition of Appleton in 1978.
j On July 8 1981

the olfcja1 Dame of respondent B.

T was ckmged to

Industries

PLC

Transcript 8905.
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the relevant product market is the

manufacture and sale of chemical carbonless paper (" CCP" ), a coated

paper used to make multi-part business forms in which images are
transferred by a chemical reaction from top to middle to bottom
sheets through the application of manual or mechanical pressure.
The United States as a whole is the alleged relevant geographic market.

The complaint charges that at the time of the acquisition , B.A.
through its Wiggins Teape Group, Ltd. subsidiary (" Wiggins Teape
or " WT" ), a paper manufacturer with headquarters in the United
Kingdom , was the largest producer ofCCP outside ofthe U. S. Appleton was said to be the largest manufacturer of CCP within the U.s.
There is no allegation in the complaint that Appleton and WT were
competitors in the U.S. before the acquisition. Nor is any charge made
that WT was perceived as a potential entrant on the edge of the U.
CCP market. The complaint is grounded solely on the theory that
B.A. T (or WT) was a significant " actual" potential entrant into the
S. market. In support of this theory the complaint alleges , in summary form , the following: (3)
. The U. S. CCP market was concentrated at the time ofthe acquisition , and there were high entry barriers into this market.
. Objective factors demonstrate that WT had the capability and

incentive to enter the United States CCP market.
. Feasible means existed by which WT could have entered the U.

CCP market , including establishment of new manufacturing facilities, a joint venture or licensing relationship with U. S. firms , acquisition of a toehold firm , or export of CCP to the U.
. It was likely that WT would have pursued one ofthe alternative
means of entry had it not acquired Appleton.
. WT was one of the few most likely entrants into the U. S. CCP

market.
. The eRect of the Appleton acquisition was anticompetitive in that
deconcentration of the U. S. CCP market as a result of WT' s
alternative entry was eliminated ,

likely

entry barriers may have been

heightened , and Appleton s dominance of the U. S. CCP market was
heightened.
Respondents ' answer , dated July 25 , 1980, denies the allegations of
the complaint relating to definition ofthe (4) relevant product market
(respondents argue for a market consisting of all papers used to make
multi- part business forms) as well as the elements ofthe actual potential theory outlined above.
The answer also rai e8 the affrmati YC defense of laches and questions the Commi&;ion s jn pcrgoo.a jUl"isdict.otl
i!S weJ! as the Commission s subject ilOitter jurisdiction
over
A.T's acql!i8ition of" l;.s- firm- None

over B-AT

of" thcRe affnnative defenses were pressed during the he;lring8 or in the post. hearing

briefs
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In the prehearing stage both sides were allowed extensive discov-

ery, requests for admissions and interrogatories were answered, and
stipulations were fied. Upon completion ofthe discovery stage, hearings were held for the purpose of ruling on objections and to receive
into evidence documents which did not require supporting testimony.
The case- in-chief began on February 16 , 1982 , and was completed on
February 25 ,

1982. The defense case was presented between March 22

1982 , and July 9 , 1982. A hearing for the receipt of rebuttal evidence
was held on January 25 , 1983. Surrebuttal evidence was received on

1983. The record , which was closed on February 25
150 transcript pages and 1 337 trial (5) exhibits.
During the hearings all counsel were given full opportunity to be

February 24 ,

1983 3 consists of 9

heard and to cross-examine the witnesses.

Proposed findings offact and briefs were filed by both sides on May
1983. Answering briefs were fied on June 17 ,

were fied on July 8 ,

1983 , and responses

1983.

After reviewing all the evidence as well as proposed findings and
briefs submitted by the parties , and based on the entire record, including my observation ofthe demeanor of witnesses, I make the following

findings of fact:' (6)
J The unusually long gap between the opening ufthe hearings and the closing of the record is attributable to
the adjournIlcnL granted during the defense case and before the start of complaint counsel' s rehuttal. These delays
were occasioned by the extensive preparation underwkfm by both sides in creating, and attempting either to
discredit or to defend , the economic " models " which are treated in Findings 102 to 120.
, Proposed findings not adopted in the form proposed Or in substance are rejected , as either not supported by

theentirerccord orasinvolvingirnmaterialorirrelevantmatters.

The following abbreviations are used throughout in citing to tbe record: " CX" or " CPX" (complaint counsel'
exhibit or physical exhibit): " RX" or " RPX" (respondents' exhibit or physical exhibit). Testimony is cikd by name
of witness , followed by I.mnsnipt page as in " Sheehy 3465- " AI J Exhibit 1 , preceding the ex' s and ALJ Exhibit
, preceedingthe RX' , are indices of all documentary exhibits which give description , source , status , date received
or rejected, transcript reference , and in camera status
Because ofthe higl,ly sensitive cost data relied upon by both sides , especialJy in the economic " models " discussed
in camera. It should be noted,
in the Findings , a large volume of material , both exhibits and testimony, was placed
however , that the Omnibus In Camera Order issued on Fehruary 25 , 1982 which governs all in carnera exhibit.

and testimony provides as follows:

It should be clearly understood that nothing contained in this Order in any way jimits the public use ofthis
material in decisions written by the Administrative Law Judge , the Commission , or reviewing courts. While
I have no intention of making unnecessary disclosures , whether or not to publish in my Initial Decision all
or part oCthe material contained in in camera exhibit. must be left solely to the discretion of the Administrative Law Judge , and I must re.'erve the right to exercise this discretion without consulting any party or third
party.
The Omnibus In Camera Order al.'o provides that in camera status shall be removed three years after the date
on which the record was closed, that is , on February 25 , 1986 In camera exhibits are indicated by use of italics
as in RX .15MThe appearances of the witnesses were as follows.

Name

GarMcMuI1en
MitcheH Business Forms , Inc.

Calle

Tr. Pages

Complaint
Counsel

241- 421

(FonnPrnterJ
(footJotecoIlt'
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(footnote conlioucdfrom previou5 page,
Name

Called By

Tr. Pages
422- 652

Smith
Duplex Products lnc.
(Fonn!! Printer)

655- tl64

Robert II. Reeves
Standard Register Co.
(Forma Printer)

865- 1107

Smith
Mead Corp.

(CCPManufadurer)
orgeO. Langhli

1108- 1196(71

NashuaCQrp.
(CCPManufacturcr)
Joseph R. Ker haw

1198- 1340

Nashua Corp.

(CCPManufacturer)

1341- 1642

IrnHorowitz
Univ. ofFlorida
(Retained Economic Bxpert)
Thomas A. Roth

C-"

1643- 1802

SCMAlledgry
BusincBsSY8tcms

(FonnAPrinter)
JohnJ. Hangen

Appleton
(President)

PatrickG.

Best

Respondents
re.

1803- 2355

resp

2356- 2827

resp.

2828- 3404
6547- 6982
6983-8028

reflp

:105- :1600

resp.

3601- 3778

resp

3779- 3917

resp.

3918- 4052

reel'.

4053- 4146(8J

resp.

4147. 4220

resp.

4221- 4294

resp.

4295- 4486

WigginsTI!Hpe

(Chairman & Managing Dirccwr)

VeraM. ElIiott
WigJ;nB Teape
Winance & Planning C""rdiuutor

retired Dec. 1981, and retained to
assist respondents in this litigation)
Patrick Sh
B.AT.
(Deputy Chairman)

PaBcal. Ricketts

B.AT.
(DirectQr and General Couns,,!)

JOBcphF. Ramey
3M Corp.

(CCPManufacturer)
RobertG. Hummell
Burrughs Corp.

(FoniPrnter)
Robert A. Sh.ade

Shade Information Systems, Inc

(FonTsPrnt.r)
Maxwell A. Clampitt

ClampittPllperCo.
(Paper Merchant)
Wiliam G. Eichner
Reynolds & Reynolds Co.

(FonTsPrinter)
Richard D. Mustari
UARCO, Inc.
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FINDINGS OF FACT

Identity Of Respondents And The Challenged Acquisition
1. B.A.T , the 28th largest industrial company outside of the United

States , is a diversified , publicJy- held, United Kingdom limited firm,
with its headquarters located in London , England.
2. In fiscal 1977 , B.A. T had sales of approximately $11 bilion and
assets of $6 bilion. 6 About 53% of its assets were deployed in the
tobacco business , 19% in retailing, 10% in paper , 2% in cosmetics
and 16% in miscellaneous activities. 7

Operating profis in 1977 were

$827 million.
3. Geographically, 29% of B.A. s fiscal 1977 sales were derived
from the U. S. and Canada , 14% from the U. , 23% from Europe

23% from Latin America, 6% from Asia, 4% from Africa, and 1
from Australia." (10)
Name

TheodoreOimitriou

Called By

Tr_

Pag

reap

4487- 457a

PeterPohJy
Heekman Pap€T Co
(Paper Merchant)

reap.

4574- 4648

RobertW Brogee

reap.

4649- 4791

reap

4792-4959
5740- 5967

reap.

4960- 5056

reap.

5057- 5249

reap.

5250- 5739

reap.

5968- 6546

reap.

7381- 8686
8967- 9150(9)

WalJace Busiol!ss l"orma , Ioc

(FornsPrnter)

Systemedia Group, NCR Corp.
(Forms Printer)

Peter H. Smolka

Hums , Doane , Swecker & Mathis
(IwwinedPatentAttorney)
WiliamC. Anderson

Dlake , Mofitt & Towne , Ine
(Paper Merchantj

LynnSushito. Topel
Lexecon Inc.

(Retained Statistician)
DouaJd Cummings
WiggifUTcBPC

(BusincssStrategist)
WilliamJ. Haumol
New York Bod Princeton Universitics

(Retained Economic Expert)

RobertHictptls
Appleton
(ABsiBtantComptroller)
oS Complaint tI("uj Answcr TI2; RX 39Jl.
6 RX' s 637G , K

7 RX 637K
17G
RX (j37K.
RX'
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s U. S. holdings inc1ude Appleton (paper), Brown
(tobacco), Gimbels , Marshall Field , and Saks Fifth
Avenue (retailing), Germaine Monteil and Yardley (cosmetics).o
4. Presently, B.

and Williamson

Sales in the U. S. and Canada were approximately $3 bilion in fiscal
1977.1 The U. S. holdings ofRA.T are administered through Batus
Inc. , a Delaware corporation which is responsible for initiating and
carrying out U. S. strategies and policies for RA. T.1
5. Since 1970 , RA.T has owned the Wiggins Teape Group, Ltd.
("WT" ), a U. K. firm which has engaged in paper merchandising and

manufacturing since 1756. 13 WT' s sales in 1978 were approximately
$920 milion. 14

WT produces and sells its

products (a variety of spe-

cialty, writing, and industrial papers) primarily in Europe. In addition , it owns paper merchants in Japan , Hong Kong, Singapore,
Malaysia , the Phillipines , and Indonesia , and it has paper mills or
coating facilities in Australia, India , Argentina , and South Africa.1
(11)

6. WT' s line of coated papers inc1udes the " Idem " brand ofCCP. In
1977 , WT sold 85 000 metric tons of " Idem ; it was the largest produc-

er of CCP in the U. K. and Europe (about 45% ofthe total sales), and
it was second only to Appleton among the world' s CCP producers.1

7. After serving for two years as the European contract coater for
NCR (Appleton s parent company and the U. S. inventor ofCCP) WT
began the production of CCP for its own account in 1956. From 1956
until May 5 , 1978 , (the date of the Appleton acquisition challenged
herein) WT continued its production ofCCP under a series oflicenses
from NCR. These licenses limited WT to the manufacture and sale of
CP
(i. CCP made pursuant to the NCR technology) within Europe
and designated areas outside of the U. S. By the terms of the licenses
WT had access to NCR' s patents , technology, and know- how; more-

over , in the actual operation of the licensing arrangement , WT and
Appleton were in c10se contact about the technological problems

which inevitably arise during the course of CCP manufacture.1'
8. WT has never produced or sold CCP in the U. S.1 (12)
9. NCR Corporation , a Maryland corporation with its headquarters
in Dayton , Ohio, is primarily engaged in the manufacture of computers , offce machines , and related products. In addition , through its
LD ex 274B(li2).

LJ RX'

637G

,,- Sheehy 3421
1:1 Best 2376.
I. Compl'dint

lJd An wer

I, Complaint and Answer 1 5; Be l 2377 , 2383 , 239316 Finding 90; ex' s 82E, T17 Hangen 1924 218: ex l1X
I! Complaint and Answer TI 6; Best 2413

tl. l

H'l1.UQ1.I1C.u

LI11..

.11 tlu.
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Systemedia Division , NCR produces business forms.!" NCR' s

sales

were approximately $2. 3 bilion in 1977.
10. From experimentation begun in 1938 , NCR eventually developed a commercially marketable CCP in 1954. In 1954 and 1955 , it

contracted out the manufacture of the product to several coaters
including Appleton Coated Paper Company, a Wisconsin paper coating firm , Mead Corporation , a major integrated paper company, and
, the U. K. paper firm. NCR acquired Appleton in 1970 , and in 1971
merged it with another former CCP contract coater and paper produc, Combined Paper Mils

Co. to form Appleton Papers , Inc. as its CCP

manufacturing and selling arm. In 1973 ,

Appleton Papers ,

Inc.

became the Appleton Papers Division of NCR.

11. At the time of the subject acquisition in 1978 , NCR' s Appleton
Papers Division had facilities for the manufacture and distribution of
CCP in Appleton , Wis. (paper coating), Combined Locks , Wis. (pulp
making, paper making, paper coating), Roaring (13) Spring, Pa. (pulp

making, paper making, paper coating), Harrisburg, Pa. (warehousing
and paper cutting), and Portage, Wis. (capsule production). 22 From its
coating facilities in Wisconsin and Pennsylvania , Appleton shipped to
customers located throughout the U.s.

12. In 1978 , the Appleton division of NCR produced approximately
213 000 tons ofCCP , from which it realized revenues in excess of$236

milion. "

At the time ofthe subject acquisition in 1978 ,

Appleton was

by far the largest producer ofCCP in the U. , accounting for approxi-

mately 60% of the CCP resale market.
13. On or about May 5 1978 , RA. T and NCR entered into an agree-

ment in principle for the acquisition by RA.T of all the assets of
NCR' s Appleton Papers Division including plants , equipment , pat-

ents , and unpatented know- how. On June 30 , 1978 , the acquisition
was consummated at a cost of $299 milion. (14) After the acquisition

Appleton Papers Division became Appleton Papers , Inc. an incorporated Delaware subsidiary of Batus.
14. With the acquisition of Appleton , RA. T became the world'
largest producer of CCP , accounting for over 40% of world-wide pro-

duction.
19 Dragee 4651- 52; RX' s 496Z- 78, 5SSD
2( ex 274B(F); RX 588Z-19
21 Hangen 1812-14; ex' s 2A , 82H , 274C(flO)

22 CX'
1SA- Z-12; RX' s 16W2. Complaint and Answer 11 12; ex 274F( 26).

2' ex' 2747 23- Z-24

(rSO)

z: Finding 49; ex 329A
26 Ricketts 3642; CX' s lA-Z-235 ,

274C(nI2j, 274D(11!l5
, 18). The acquisition was made through a Batus
subsidiary, Lentheric , Inc , whose name was changed to Appleton Papers , Inc- after the acquisition
27 ex 82T.

~~~~ .
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Commerce
15. At all times relevant to this proceeding, B.A. T and Appleton

were engaged in commerce, as e' commerce " is defined in the Clayton
Act , as amended , and the Federal Trade Commission Act, as amen-

ded.

Relevant Product Market
16. CCP is a complex coated paper used to make multi- part business
forms which record information on several sheets of paper simultaneously, thus facilitating the transmission of data to customers and
throughout a business organization. 29 (15)
17. The typical CCP business form is made up of a set of three
sheets: a top sheet coated on the back (" CB" ), a middle sheet coated
on both front and back (" CFB" ), and a bottom sheet with a coated
front ("CF" ). Two- part sets omit the CFB sheet. If the business form
consists of more than three parts , all of the additional intermediate
sheets are CFB.

18. CCP is activated when the pressure applied to the CB sheet
ruptures the microscopic capsules which are coated on the back ofthis
top sheet , thereby releasing a color former. An image is created as the
color former reacts chemically with the resin-based or clay- based
coreactant which is coated on the front of the CFB sheet. Simulta-

neously, the pressure applied to the CB sheet ruptures the microscop-

ic capsules on the back of the CFB sheet , causing an image to be
formed on the coreactant-coated CF sheet.! The process may be ilustrated as follows: (16)

23 Complaint and Aoswer n12; ex'

ex' s 2fj2A-

274B. F(n12

, 261

!18

1:1 CX' 2fi2Z- , Z274D- E(' 119)
'1 McMu!len 307 , 1'. C. Smith 914 , Langlais 1117- 18, 1120- 21; ex' !; 262Z-26 , 274D E(' j19). A product clo ejy
in the lext, but currently of minor commercialsignilicance, i so- called " self-contained
related to th," CCP dCRcribed
hcet of paper with tl-w n 111l that pressure
eCI', " It combines both color funner and color developer within one

,,_,.n,

-------
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'.par
Capsule eo.tins

Jactact eo.tinS
'aper
Capsule Cotlaa

-B'
lac tan t Coa t ing

Paper

Source:

RX 314H

19. In addition to CCP , multi- part business forms are commonly
made from bond paper (known in the industry as " forms bond" ) interleaved with carbonized tissue. Since the carbonized tissues are discarded after use , the product (a combination of forms bond and
carbonized tissue) is known as one time carbon paper or " OTC. " When
pressure is applied to the top sheet of the OTC set , an image is transferred mechanically (not chemically as in CCP) from the back of each

interleaved sheet of carbonized tissue to the front of each adjacent
sheet of bond paper. 32

(17)

20. While both CCP and OTC are used to make multi-part business
forms , there is clustered around CCP a technology, a pricing structure , an industry-wide perception of competitive realities, as well as
specialized customers and some unique applications , which constitute
a viable relevant market for the purpose of gauging the effect of the
subject acquisition (Findings 21-34).
21. Appleton and other U. S. CCP producers treat the manufacture

and sale of CCP as a separate market in planning business strategy
(including expansion of productive capacity) and in assessing their
!1 w. Smith 500; ex' s 2627 12- Z-23- For purposes oflhis initial decision , I have treated together , as apparenlly
the forms and eCl' industries do , GTC and mechanical transfer paper. MHchanicaJ transfer paper (not a significant
fador in the multi. part forms industry) uses in place of carbon interleafa bOfJd paper coated with carbon material.
.wcMulJen 315-16 , W. Smith 435 , Roth 1671

,"
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competitive strength. Similarly, RA.T analyzed the Appleton acquisition in the context of a market consisting only of CCP competitors

and concluded that " Appleton dominates this market."
22. CCP manufacture is an extremely diffcult form of paper coating. If the CCP production is integrated into paper making, the coating takes place after a bond of paper or " web" has been produced.
Alternatively, rolls of base paper produced elsewhere are coated by
the CCP manufacturer. With respect to the diffculty of this coating
operation , the entire record fully supports the opinion ofWT managers who believe that CCP " is (18) easily the most complex product
which is made in high volume in the paper industry. "35 While complexities (for example , maintaining the quality of the base paper and
perfecting the coreactant) exist throughout the CCP manufacturing
process , the most diffcult problems arise from the costing of the CB
sides which involves the microencapsulation of dyes and solvents and

the subsequent coating of the base paper with these delicate capsules.

23. The microencapsulation and coating of capsules , which is at the
heart of CCP technology, requires unique facilities , custom- designed
equipment , and specialized raw materials (19) produced under proprietary arrangements with chemical companies.

24. CCP manufacture also requires the support of an especially

rigorous level of quality control and testing, as well as an extensive
and continuous research effort. These requirements ofCCP , which are
unique in the paper industry, demand that specially trained manufacturing, technical ,

and research personnel be employed.
25. The extraordinary demands ofCCP manufacture would be wasted if expensive CCP capability were used for a less demanding product
IJ r. c.

Smith 891-- , 980-81 , Kershaw 1220-21 , 1227- , 1308-09; ex' s 7B , lOF.
, 33.J Z-11- Z-14 , 34, , 41C
48IJ, P, 87W 91Q- , IOON- , 173C 184Z-2212B- C, 22GB
14 ex f!2I- See alsoex' s 2M- , 47C

, !7II-

29V, Z-16, 32M, V

18BA-

, 209A-

, 2ID

"ex :J6A

'" Langlais 1130- 31; ex' s 12Z-9- Z-12 , 13V-

, 262Z-3l- -40; RX' s 2931. Jl4G. At the heart ofCCP technology

the creation ofdisHe'-" cCipsules for isolating the colur forming components from the color developers until pressure or
impact breaks th capsules , releasing the dyea and allowing them to react and to form an image.

Tht' capsules range in size from roughly:3 microns to 15 microns , depending upon the specific (CCP) system.
(A microm is equal to 0_ 000001 meters or "pproximately 0. 0001 jnches) By way of comparison , a single capsuJe

would be one hundred times sm;iller than th" period ;it the end of this sentence
(CX 2622- 27)
11 PoCo Smith 870-71 , 878 , 880 -81; ex' s 10F- K, 13V, 10OfI, 254:l8- :l2571'- Q, 274E- F(nnO-n 25); RX'
262A3/\ EllioU2907; eX' slOF- K, V- , 27J, 65 , 68N , 100M , 101F , 126G , 274Z-:J.5(TIS3); RX' s262L.. N. Appleton s research

staff consists of over 80 technicians (CX' s

126J-K)

propriet3ry f,quipmcnr for carbonless paper. "

and ils research facilities represent " a major investment in
2V. Appleton has had as manY;iS 50 CCP
1'. The technical requirements of CCP go beyond the

ex 1261.. See alsoCX

research prujecLs und",rway at the same time. ex' s

126"

factory and laboratory- Technic,,1 service representatives arc trained to work with forms manuJ'octurers on the

intricacies orccp printing F- e. Smit.h 896-97; CX' s 2" , 3M, !OV.

31Z-

, p,
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such as OTC.

Thus there is no reliable evidence that CCP equipment

is used for OTC manufacture. 'o (20)

26. CCP paper is sold in rolls to printers of multi- part

business

forms who use CCP to make either stock (standard) or custom (individualized) forms , and either unit sets (forms designed to be filled
out individually as they are torn from a glued stub) or continuous

forms (containing perforations enabling many forms to be filled out
sequentially; for example, as the paper is fed continuously through a
computer or specialized printed.
27. The main other channel of CCP distribution is through sheet
sales which flow from CCP manufacturer to paper merchants who
resell to commercial printers (so-called " quick printers ) or to company in- plant printing facilities for use in making up unit sets.

28. The sheets produced by CCP manufacturers , which represent
about 30% of all CCP production , and is higher- priced than CCP rolls
are non-substitutable products. The customers for CCP sheets-the
aforementioned tt quick printers " and in- plant printing operationsare for all practical purposes (21) precluded from turning to OTC even
if the price ofCCP were to be raised substantially in relation to OTC.43
29. The multi- part forms printers who purchase CCP in rolls (in
contrast to sheet sales to merchants for resale to " quick printers ) can
use either OTC or CCP to make forms suitable for most applications.
This functional overlap, however , has no eliminated the price differential which has existed between CCP and the combined ingredients

(mainly bond paper and tissue) used by the forms manufacturers
themselves to make OTC. '5

(22)

30. The premium paid for CCP over OTC persists because forms
printers place a high value on neatness and cleanliness , considerations which carry forward into the forms market itself where CCP
39 ex
See

35Z-- 12 See a/so
C, Smith 874-

C. Smith 88H

, 880; ex 254Z-9. There is nu evidence that GTC equipment ha been successfully
C. Smith 871 , Langlais 1132-34, Ker haw 1225-26 , H"ngen 2087-

converted to CCP production. See
"McMullen
104--6 Roth 1659-

Poh!y 4594- 95; eX' s 138D- , 262H...
for the manufacture of teletype rolls and other smalJer rolls. ex 38W

'2 ex 3SW. There are presently over 100, 000

in-plant

printers P. e.

Large

roJJs are also Bold to converters

Smith 1002

.3 McMullen 320-21 , Reeves 681, 825-26 c. Smith 898-99 , 985-86 , Kershaw 1204 , 1223
, 1231 . Roth 1668-70
Clampitt 4207- , Pohly 4602 , 1606 , Anderson 5013; CX' s 16Z-- , 22 , 297.- 31Z- 7, 33Z- 7. 2JQA- Z-16 , 492M. In

to use OTC , the sheet printer would have to cut the carbon paper into the size appropriate for the order
interleave the carbon with the form paper , glue the form together , and perforate the glued form for later removal
of ll'e carbon. This process has been rejected since it is labur" intensive , time- consuming, aDd requires special
equipment. McMullen 300- , 320; ex' 66M, 2!3C
14 Hummell 3945 , Shade 4062 , Clampitt 1159 , Muslari 4399. In samto applications , however
, CCP has taken over
to the virtual exclusion. of OTC. For example , unattended printers , such as those used in automated tellers and
teletype machines , have been designed to use only cep. ecp is the dominant multi- part material uiled in minicomputers. CCP is the preferred material in restaurants, hotels , and hospitals where deanJiness is a consideration. ecp
is also preferred in businesses in which security is a major consideration. McMullen 312-20 , W . Smith 440-7
5.5B-9 , Roth 166:r-6 Hangen 1964- , Rimley 3883 , Hummell 3942-14; CX' s 18" , 2GB. The recurd , however
does not reve..! what percentage of total eCl' production is represented by these applications
'5 McMullen 341.-2 , W Smith 465 , Reeves 675; cX' s 38I , 41L , 70 , 79A- Z-l1. In 1982, the difference between
ecp costs and OTe costs to the forms printer was between 20% to 30% W. Smith 464- 65 , Reeves 675
order
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forms are traditionally priced higher and independently of OTC
fonDs. In a word , the forms printer.s and their customers (the forms
users) are willing to pay a higher price for CCP in order to avoid the

smudging and inconvenience associated with either carbonized tissues or bond paper with a carbon backing.
31. The ability of CCP manufacturers to maintain this premium
and yet switch a significant number of customers from the more
widely-used OTC does not turn on small changes in the price of either
of the two products. H. F. Rance , the father ofWT' s CCP business and
a seasoned follower of trends in the U. S. market and elsewhere

observed: (23)
In my experience the amount ofthe price differential has little effect upon the penetraIn other words , a price difIerential of
about 30%, baJanced against the quality benefits ofCCCP and allowing for the other
tion rate provided it is between 15% and 50%.

subordinate constraining factors , determines the penetration rate at a figure of 1 % per

annum , and this penetration rate is nDt significantly reduced even if the price differential is doubled; nor is it significantly increased even if the price differential is halved.

32. Further contributing to the lack of price sensitivity between
OTC and CCP , is the fact that once a decision to use a CCP form has
been made , customers ofthe forms manufacturers rarely switch back
to OTC on the basis of changes in the price spread between the two
products. (24)
33. Given the leverage which they have over sheet users who realis-

tically cannot turn to a substitute, and the perception ofCCP custom(i.

ers generally

forms printers and forms users) that CCP is the

technologically superior product which legitimately commands a substantial premium , in the day- to- day operations of CCP manufacturers , pricing decisions are not made on the basis ofOTC prices , and the
prices of the two products do not move in tandem.5O
'Ii McMuJlen 312-

ex' s 12H

, 327 , 3S5-56 ,

W. Smith 465-6 , Reeves 644 , 675-

, 1119- 21.

Kenhaw 1242 , Eichner 4275-76:

, Z-28 6"6M.

1 Rance s career was described as follows by one of n'sponuents ' attorneys

Dr. Rance served WT for over forty years , some twenty of them as a director At the time of his retirement
on January 31 , 1975 , he was in charge orall ofWT' s strategic phmning and research Junctions, During his
tenure at the company, he had acquired technical expertise in carbonless paper and had conduded all ofWT's
license negotiations with the NCR corporation. Accordingly, when he retired , at a time of considerable
uncertainty in \N' s r,,a1.ionship with NCR, WT took steps to ensure that Dr, Rance s knowledge and experi",m:e would remain at. iL disposal (affdavit of Paul S. Shrank attached to Respond,mts ' Opposition to In
Camera Bxamination of Certain Documents, 8/31/81).

See

u/su Best 2378 79

The steps taken by WT to retain Dr. R..nce s knowledge included a series of consl,ltancy agreemenl. and use of
his service
a behind.the- scenes expert in this litigat.ion
.8 CX 12Z-25. See alsoHOl"owitz

135. 56, 1516- , 1522- , 1599.
, 335 , 337- 18, 354. , W, Smith 468 , 644 , Reeves 821- , Kershaw 1230 , Roth 1770- 71.
Clampitt 4209 , Mustari 4485 , Anrlerson 5038. Thus , even in times of recession, users do not switch from CCI' to
OTe on any significant scale. ex 12Z-25
sn W. Smith 466-- , Reeves 827 , P, C. Smith 891- , 905 , 994 , KerBhaw i220- , 1227- , 1231. Ramey 3879-80;
ex' s llA. , 127 , 11F- , 43A , 44C , 91Z-20 , 217A- C. Simil"rly, there is no mlationship between the price
charged by prinl.ers ror CCI' forms find the price charged for OTe form . McMullen 356 , W. Smith 466 , Reeves

\9 McMul1en 331-
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34. No weight can be given to the econometric analysis of Ap-

pleton s own elasticity, the CCP industry s elasticity, and the crosselasticity between CCP and OTC , which was prepared for litigation by
respondents ' retained expert , Dr. Wiliam J. (25) Baumol. Baumol's
entire exercise , as summarized in RX 562 , is grounded on the assumption that CCP buyers make decisions about whether to switch to other
suppliers of CCP , or to switch between CCP and OTC , in a period

ranging from four to six months after a price change is announced.
BaumoJ , who had no expertise in the CCP industry ("I am not qualified to report what the industry does )51 admitted that he knew of no
evidentiary support for his " lag " hypothesis and he conceded that his
study was useless if his assumption was in error. 52 As it happens, the
only support for this " lag " assumption is Baumol's own bootstrap
argument that without it his studies produce Il statistical nonsense. "53
But no Appleton or B. T offcial (or any other CCP executive) testified about the existence ofa four to six month !I lag " in actual practice.
Moreover , in a pre- litigation report on the f'Jasibility of a study of
Appleton s own elasticities in which a similar four month lag was (26)
applied 54 Appleton executives were warned of the bias and limitations inherent in the econometric approach to elasticities. 55 This earlier research (whose reliability was no more firmly established on the

record than Baumol's study) reached the conclusion that Appleton
own elasticity was 1.1 which would indicate that Appleton could raise
prices with little risk to itself.' In contrast , Baumol' s construct produced a cross-elasticity coeffcient of 4. 19 and an Appleton own elas-

ticity of16. 11. These results , which even came as a surprise to Baumol
I can literally say that I have never for any firm found an elasticity
higher than this , even for individual gasoline stations " suggest
that the underlying data lends itself too easily to adversarial gerrymandering. This is corroborated by the fact that using Baumol's own
819- , f,ichrwr 4275- The fact that s vcral wit.nesses test.ified that " if' or " when " ecl' and aTe were priced at
the same level , even more users would switch to CCP (Reeves 748 , Roth 1691 , Kershaw 1297- , Hummell 3945- 46)
tens uS little about the pricing-discretion enjoyed by CCP manufacturers who , in fact , have historieal1y pricf,d their
product above and independently orOTC while achieving a growth rate which far exceeds the growth ofOTC. ex.
28G29.' . Z-6, 31'
, Z-4 , 32Q, 33E
38Z-32 , S8N , 191M- , 209Q. For the period 1972 to 1979 , the average
annual g!.
owth for CCP was 17% while forms bond grew at 9% , and carbonizing tissue grew at a rate of 4%. ex
60,
-'I Baumol 6291.See a/svR"umol 6404 ,

M0952 Baumol6157 58 6292- 9:-1 6:'140 , 6:-I45- 4(i

5J Baumol 6342. The record suggests at least two other reasons why the study would produce " statisticaJ
nonsense " besides the insertion or removal of arbitrary " lags, " The proxies used by Baumol for bol.h CCP and OTC
are quesl.ioanhle (. "" Baurnol 6165-66 , 6176-77 , 6190 , 6192-93) find there is strong evidence of a muJbcoJinearity
prohlem traceab1c to the identity of Mead and Appletoll prices find the clear record proof that custumers in fact
do not switch CCP suppliers on the b"sis of price (seeTr. 6042, agreemellt ofrespondcnts ' counsel , and BaumoJ
6039-42 6046-47 620203 620609)
L ex' s 372A-

\, ex 372G
"Ii Baumo16367 See alsoex' s 417 , 454A- E for "nuther Applelon pre- litigMjon est.imate of own eJasticity
which
ranged from 1.32 to 2.

\7 Baumol 5999

" "
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annual regressions, complaint counsel's econometrician produced exhibits showing a cross-elasticity coeffcient of - 01. Moreover , by
applying various monthly " lags
, 1, 2 , 3 months (27J which are
as plausible on the basis of this record as Baumol' s four to six month

lag, the same data used by Baumol produces own elasticity and crosselasticity coeffcients which are not statistically difierent from zero.
In sum , because the validity of Baumol's econometric study was not
established on the record , and because his testimony was largely
based on the study, I have not relied on any of the opinions expressed
by this witness.

Relevant Geographic Market

35. The relevant geographic market in which to evaluate RA.T'
acquisition of Appleton is the United States as a whole."o

Concentration In The Us. CCP Market

36. The first U. S. company to challenge NCR as a CCP producer was
3M Corp. which entered the market in 1962 with a self-contained form
of CCP sold under the brand name " Action 100. Action 100" has
achieved limited acceptance. 6! Beginning in 1966 , 3M entered into the

manufacture of standard , transfer- type CCP , first with the use of
contract coaters and then through the purchase in 1971 of a coating
plant in Nekossa, (28J Wis. , which had formerly done contract coating
, which is not integrated into paper making, lost money
for NCR.
from its entry in 1962 until 1974.
Since then , its profits have ave-

raged about 6% before taxes. 64

CCP is an infinitesimal

segment of

3M' s overall business 65 and it is not aggressively promoted by 3M.

37. The next entrant into the U.S. CCP market was Nashua , a firm
generally engaged in paper coating and converting. Nashua embarked on CCP development in 1965 with a clay- based CCF system
which it began selling five years later with limited commercial success. 67 Subsequently, it converted to a resin-based CF sheet. Nashua
is not integrated into paper making and presently most of its CF is
58 ex' s 432 , 450. See alsoCX 433 for a mt'OISllre of the cross-elast.city ofOTC and CCP using Baumol' s
Rhow a range of values between .44 to 114

data It

,., B"umoI6318-19 , 6331--4 , 6337-38.
GO ex 2741"0: 29)
61 Rlimey 3792- , 379H

Ramey 3794- 95
GJ RX 609.
&! RX 609. 3M turned a profit by concentrating on sheetldes

no profit on roll sales. Ramey 3824-

during a 1974 short.age. To this day, 3M has made

, 3832

0; Ramey 3889.
(, RetJve 711- 12, Rolh 1675
6' Langlais 1117 , 1135 , 1193 , Kershllw 1202
68 Langlais 1128; RX 223. The conver jon was made over a two- year

period,

but could have been accompli8hcd

more quickly if the project had been assigned a higher priority Langlai 1129

VU.L.LU.LU , U.LlJ. .L.L FlU.
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coated by James River Company. 69 Nashua makes the other compo-

nents of its CCP product in its (29) Merrimack , New Hampshire
facility. 7o Nashua cannot match either Appleton or Mead in the quality of finished product or the effciency of its production. 7! Nashua
commitment to CCP has been half- hearted at best. During most of
the period 1976-1982 ,

Nashua s CCP business has shown deep los-

ses.
38. Mead ,

an integrated paper company with internal access to
trees , pulp, and paper , began its production of CCP as a contract
coater for NCR in 1954. 74 In 1971 , Mead was given a license by NCR
to manufacture CCP for its own account. Mead paid royalties to NCR

for the use of NCR' s patents and technology from 1971 through
1978.7 Mead has also licensed patented technology from Fuji , a Japanese CCP producer. 76 Mead' s CCP operation is successful and highly
profitable.
39. Champion International , a large paper company, entered the
S. CCP market in 1969 with its own technology. Although (30) it is
fully integrated into paper manufacturing and has substantial financial and marketing resources , Champion was unable to overcome the
technical problems of CCP production. 78 Throughout its existence as
a CCP producer , Champion was plagued by quality problems , and

because its product was not commercially accepted , Champion left the
CCP market in 1976.
40. Boise Cascade, another large integrated paper

company, ob-

tained a license from Nashua in 1975 to produce and sell CCP west
of the Mississippi.
Under Nashua s unpatented , proprietary technology, Boise began manufacturing CCP in 1978 but a west coast

paper strike interrupted production soon after it began. The strike
was followed by a series of quality problems and Boise did not resume

production until 1980. Boise only produces CCP rolls for sale to the
west coast multi-part forms printers.
41. In addiion to the

CCP manufacturers described above who

manufacture for resale , Moore Business Forms , a Canadian firm
which is by far the largest producer of business forms in the world
has integrated backward into CCP production. Moore , (31) which has
69 Kershaw 1213; RX

304Z.

70 Kershaw 1213
7' W. Smith 469 , Reeves 711; ex' s

12Y.

7") Kershaw 1251-52
73 RX

756R

7. PC Smith 94G-4 . Hangen 1813
IP, C. Smith 1089- 90.
C. Smith 108977 P. c. Smith 1082-87.

'RRamey 3876.
79 CX' s 57C 66X 255Z-44

8( Hangen 1902; CX 66Y;RX' s 512A- , S65B.
Bl Reeves 710; ex 29Z254Z-29: RX' J2JZ-

134
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about 30% ofthe U. S. business forms market and is almost five times
the size of its closest U. S. competitor , developed a CCP product in the
1960' s using a clay- based CF. Moore s CF is currently made by
James River , Great Northern Nekossa , and Fraser , integrated paper
companies. 83 In addition , CCP has been produced for Moore by Appleton as a contract coater. In this segment of its business , Appleton uses
Moore s own CCP formulation. 84 Moore produces some of its CCP
requirements in its own plants.

42. Moore does not resell any CCP in the U.s. Its internal production (both in- house as well as the CCP obtained from contract coaters)
is used exclusively in the manufacture of multi-part business forms.
43. Mead, which as indicated in Finding 49 is the second largest
producer of CCP for resale , has been attempting to develop a CCP
system (called " OP AS" ) which would allow forms (32) printers to coat

bond paper thcmselves cither on or ofl"the printing press. s' The sys-

tem was designed for the low end ofthe CCP market."8 Its technologi-

cal feasibility has not been proven 89

with the result that the

has met with practically no commercial success, 90

system

and WT has been

advised that " OPAS"

has limited potentia!.9l
44. Like Mead , Frye (" a very small outfit" ) has been experimenting

since 1978 with the development of a non-encapsulated CCF coating
system which could be used for in-house coating by forms printers.
As it presently formulated , the Frye system has severe technological

limitations and has received minimum acceptance; 93 in fact , it has
been licensed to only one forms printer , Shade Information System

which uses (33) the Frye system on specialized presses to make lowquality stock tab forms.

Actionprint " 3M' s on- press CCP system provides forms printers with pre-coated CB sheets and CF materials. 95 The system has
limited applications ("spot" coating), has been plagued with technical
difIculties, and has been so unsuccessfuJ that 3M has discontinued all
45. "

ann the expenditure of$3 millon
lill has technical probl,m1s (CX 2650), and its jn- hou e produced ecl'
confined to u e in the luwer- cnd forms applieations- ex' s 2557 20- Z-21

82 W. Smith 551-

, Reeveo;670- 71; ex 330X, Aller ten yearsofwork (CX 1031),

a year on developmenl (CX 15V), Moore

"ex 553X
M ex 255Z-

1;, RX 354(;.
or. ex' s 3K, 50G. )iX'

354F-

very " P"ct ofOl-AS is controlled by Mead , and its use simply increa

\fead' s market

hare- W. Smith 482

:)5
PC. Smith 1079 , Horowitz 16:1480 ex 4C. For tbf' cale

problem prf'senl.ed by this applic tjon see W Smith 480- 81

B9 W Smith 478 , 481. 611- 12. 62427, 640 . Roth 1687 90, Eichner 4256- 57; ex 16Z39
'JJ W. Smith 6:)9 , Reeves 702 , !toth 1693 , Dirnitrioll 4508 , 45:11- 35: ex' s 16Z -:-19, 3HB , 533X.

'II ex 14Z 9
81 ex !GZ- 4; RX' /:20Z 9, 1288, ii68
H;j Reeves 721 , Langlais 1181. Kershaw 12:J5 ,

Roth 1676 7
- 7;

ex' s 264H , 277H

. Shade 4124- 28- Th"re is evidenc(, thllt.the Frye system is no longer j,,,ing offered to other printers because

of cn offsetting and im..gp stability problems- ex'
9r, RX' s 16IA- , 1fJ2A-D, 598A.

404G. 406
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promotion to the point that the product has virtually been withdrawn
from the market.

46. With the exception of Moore , the in- house CCP coating experi-

ments of all other forms manufacturers have not met with discernible
success. 97

(34)

47. In calculating market shares in the CCP market , it is proper to
exclude Moore s in- house production. Moore is not regarded as a com-

petitor by the CCP producers for resale. Patrick Best , the chairman
of WT , gave the following persuasive testimony on this point:
Q. Why should you make a distinction between resale and for in- house

use?

A. I think there is all the difference in the world. The person who is making carbon-

less paper for their own purposes and printing themselves such that to them it is a
1 mean , they are doing their own coating, not their own
paper making, but it is integrated as between coating and the printing of C8rbonless
forms, is in a very difterent position to Wiggins- Teape or Mead or any ofthe family of
totally integrated process ,

carbon less papers producers thai I was addressing myself to , because we are competingin the open market with each other for sales to printers and merchants and so on. The
in- house user , like Moore , is in a very different situation.
Q. You don t really considcr Moore a competitor of yours , do you?
A. No.

Best' s perception of competitive realities is fully consistent with the

record facts respecting the role of Moore in the CCP marketplace.
Moore has never sold CCP to forms printers (35) and has no intention
of doing so; Moore s internal production ofCCP has had no discernible
price- limiting effect on Appleton; and Moore itself remains largely

dependent on the CCP manufacturers for its own supply of the
product.""
48. There is no real dispute about the high level of concentration
in the U. S.

CCP resale market. In their answer to interrogatories,
respondents said that they " will not dispute that in 1977 Appleton
accounted for approximately 53% of domestic CCP sales and approxi-

mately 56% of domestic CCP production. IOO Respondents further
said they " will not dispute that in 1977 the two leading producers of
CCP , Appleton and Mead , accounted lor approximately 82% of all
fi I\Ic:oullen. 369- , Reeves 70S , Roth 1700; ex' s :lSD , 264H
q-; ex 15Z- 4. At the time oft.),c trial , for e"ample , Burroughs had still not developed a cummercially proven en
ee alsoCX
101C. Wallace hild largely ahandoned its deveJupuu",t ofstundarrl ecl'
t8.ge with an alternative method Dimitriuu 4539--0.
(Dimitriou 4516- , 4535) and is only iTJl.he experimental
VARCO too , WGIS no longer attempting to dew'lop its own cep system. \1ustari 4402. 03. Duplex had discontinueD
311 efforts to produce CCP in- I,ow,e. W. Smith 477 183. Allied/Egry has exhausted all avenues of in- house coating
Roth 1773-74. This rost!'r ofCCP failures includes NCR' s own Systemedia Division , a forms printer which by tlw
eement for the sale of Appldon was given a hcens!' to manufacture ecp for in- house
1.' Jms of the 1\' CR-BA. T ag,.
us!' after 1981. The license Wi'S conllned , however , to know- how in existencf';l the time of the aC!Juisition. Hangen
technology. Hummell 4006;

1986- 87.
"" Best 2659- 60. S,' ulso Horowitz 1386 and ex'
.", Findings 42 , 62. 81
IL)O ex 274FlnSl).

.'2l!

:J3Z- 14 for Appleton s recognition of a resale markel

'"
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domestic CCP sales and approximately 81 % of domestic CCP produc-

tion.

101 In a

meeting of the key Appleton executives on February 8

1980 , the CCP market was described as follows:
Appleton Papers has about a 58% share of the carbonless market. As many of you
realize-Mead is our No. 1 competitor. Its share ofthe market: about 30%. 3M is our
No. 2 competitor. And Nashua is No. 3. Their combined share: About 10%. The No.
competitor would have been Boise Cascade , but as of this month , it had not yet resumed

carbonless production following its strike. (36) It was at 1 %. Frye and other in- plant
coater programs represent . 5

of a percent.102

49. Complaint counsel's proposed universe and market shares , as
shown in Table 1 below , are consistent with respondents ' own admissions as outlined in Finding 48103 and give an adequately reliabJe

picture of the CCP resale market:
Table 1

S. Producers Share 01 CCP Resale Market In Percent Of Total Tons
1975

Total Tons
Appleton
Mead

219 500
57.
23.

1976

254 000
60.
26.

1977
277
61.
26.

000 104

1979

1978

334 000
64.
25.

359 000
64.
25.

1980
389, 000
62.
26.
5.7
4.4

11.

Nashua
Boise
Champion
Frye

Source: CX 329A (37)

50. Concentration ratios among the top 2 , top 4 , and top 8 firms in
(see

the CCP resale market

Table 1) are shown beJow:
Table 2

Leading Firm Concentration In CCP Resale Market

Top 2 firms
Top 4 firms
Top 8 firms

1975

1976

1977

1978

1979

1980

80.
98.
100.

86.
99.
100.

87.
100.
100.

89.
100.
100.

89.
99.
100.

88.
98.
100.

Source: Table 1 105
WI CX'

274F- G(132).

"" CX'

34J 220B. According to Appleton s own r.,cords , its 1977 share ufthe res,d" market was 61.6%. ex 219

See alsoCX

to the attribution to
Appletorl as a contract coater of CCP produced for Moor and the jnclu jon of exports
HI; The dollar vallIe of ecp sales was approximately $300 milliun in 1977- RX 16G.
'"' Respondeotci production " market , which reflects tJ,e internal production of Monre , and attributes to Moore
0111 CCP produced for it hy Appleton as a contract coater , shows Appletun with 48. 7% ofthc market and a 4. firm
(f"ntnn!J. ron!'
H1J The dj crepancy between T",ble 1 and estimates appearing in Finding 48 are traceabl

-_.

tl. I\,

l.JUU.LLH""OJ,
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51. Using the Herfindahl-Hirschman Index of concentration , which
shows the sum of the squares of all firms listed in Table 1 , concentration is as follows: ((18)
Table 3

Herfindahl. Hirschman Index (HHI) Of Concentration In CCP Resale Market
1975

3946

HHI

1976

4374

1977

1978

1979

1980

4484

4789

4778

4573

Source: Table 1

Competition In The u.s. CCP Market
52. Given the high level of concentration in the CCP market , whether calculated by traditional concentration ratios or HHI , respondents

have the burden to produce rebuttal evidence showing that the market has been performing competitively. The persuasive evidence in
the record is all to the contrary (Findings 53- 63).

53. The CCP market has a high technological entry barrier as indicated in Findings 16- , 22- 24, 36-1 , 43--6 , 74 , 86 , 91.
54. In Appleton s own view, its dominant position in the tightly
barricaded CCP industry can be used to lead the industry to higher
prices. Planning ahead to 1981 ,

an Appleton offcial observed in

1976Price leadership is a phrase which has been used to indieate the ability bestowed upon
the " strong one " -or leader of an industry. NCR Paper (Appleton s brand nameJ is the
leader (391 and the strongest in total sales and product design. . . . It is our forecast
NCR Paper Sales can lead the chemical carbonless industry to a higher price level by
remaining the leader. 106

55. Appleton announces its price changes lour to six weeks in advance for the very purpose of giving its few competitors time to get
in to line . 107
concentration ratio of 95. :1% at the time ofthr acquisition RX 251. The 1978 HHI in respondcnL ' version of the
market was 4336. Complliint counsel' s production market, which attributes to Appleton all CCP produced for
19BO while Moore s own produc.
Moore , shows Appleton s market share declining from 61.0% in 1978 to 51.0% in
tion grew from 48% to J5. 0% during the same period. Concentr!!tiolJ ratios in complaint cOL\nsel' s production

market are as follows
1978

1979

1980

Top 2

84.

Top 4

954%

76.
94.

Top 8

1000%
4336

73.
92.
100.
3357

HHI

1000%
3680

(CX 329B)
We ex 2!.BC. See alwCX' 91R , 532.J- K. Asp!lrt ofiL evaluation of the AppJctol1 acquisition , WT cited the need
lo maintairJ a 50% market share " To ensure st!lbiJty and reaJ market \eader hip. " RX I6Z-1,
107 ex 44C;

see also Md1ulJen 343
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- 56. The Appleton price changes are planned long in advance as part

of its annual budgeting process and have been put into effect even
when immediate market conditions suggest a contrary strategy.!08 To

ilustrate , Appleton has raised its prices recently in the face of a deep
recession and falling raw material

costs. 109

57. Most price changes (and there have been relatively few in the
history ofthe CCP industry) have been initiated by (40) Appleton.!l0
Occasionally, Mead has taken the lead.!!! Nashua and 3M consistently follow Appleton s and Mead' s pricing, 11 and thus for all practical

purposes , there is no price competition in the U. S. CCP market1J3
58. Concessions from list prices are rarely given in the CCP industry. 1J4
59. While CCP producers compete in quality, even when it was faced

with a serious quality problem , Appleton s

policy is to resist price

cutting. 115
60. Appleton s discretionary power over the price of CCP is not
restrained by the demand elasticity of the product. Thus , pricing

decisions are made on the assumption that small (41) increases in the
price of CCP wil have little effect on the quantity sold1J6
61. Appleton s operating profit margins, in the words of its own
offcials , are " extraordinarily high by paper industry standards. 117
Appleton is more profitable than most of the paper industry;1JB in
fact , between 1972 and 1980 , Appleton consistently earned profits on
its carbonless paper in excess of the profits earned by the 500 largest
firms in the U. S. as measured by return on shareholders ' equity.!!9
62. Moore began in- house coating because Appleton s prices were

inordinately high;!20 there is no evidence , however , that Moore s efforts have had dampering effect on Appleton s pricing discretion.!"
(42)

63. The history of the CCP industry has been marked by frequent
IIorowit 1624- ZS; ex 454A.
iW McMullen 34:-- . Reeves 68G- , Horowitz 1404 , 1407 , 1636 , Hoth l678--0.
ItO ;-icMullcn , 343 , Kershaw 1228 , Roth 1677 , Anderson 4997- 98; ex' s 42B , 254Z-1 , 2592- 13, 449AIIJ Rp.iOVeg 682-83 , Ker haw 1228
ILL Ken;hiJw 1229 , 1258 , Hanger! 2208, RHney :J879-80 , Mustari 4473H:' McMulJen 342 , Reeves 682- , Ker hllw 1228- , Roth 1673-75, 1680 , Dimitriou 4561; eX'
11' Reeves 687 , Roth 167. , 1678 , Hangen 2208 , Mu.'tari 4473- 74; ex 448

29Z

33" 0.'

2220- 23; CX' 284B, , 309C.
Horowitz 13f,3- , 1387-88.
See a./so
111 RX J79C. SeeCX' s 183Z, ZZr
528C; RX 726B for evidence of stability of Applelon s grog\; pro!it
(hetween26, 5% and 290%) from 1974 to 1980.
SeeCX' s 469,471
LI" Horowitz t405, App!etu!1 1981- 191-5 flvp ye,nplan projects swble profits. ex 32Zi'. Me..d, too, h;,rJ J'eulizerJ
dle!Jt profit from itg eel' b'Jsiness, ex 188('
It.\ Sed-langen 2208 ,

I'" ex' s 417 , 454A- E.

I"" Horowit7.

1406 1575; eX'

15U 27G

I For example, ,-t the lime oft!!" trial
i!1 this

ff"tter , bond p'-per w'-s selling at 10% to t5% off list. There was
no corresponding: ofl list selling in CCP: ill fact , eCl' producers had recenlly raised list prices. M MuJJen 343--5
R.,eves 685- 86, One form printer tesliliqJ th"t t.he treat of in- house cOflting " l1re)y should" cxerl pregsure 011
Appleton and :vcad t.o reduce prices (1,. Smith 627- 28) but within on" month of calling the threat. of :V1oore
See r1s"Horowjt 1397.
in- house produdion to Appldon s attent.ion. the price ofCCP went. up W, Smith 637.

~~~~~ ''''.'

""

~~~
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periods of shortages during which supply had to be allocated.!'2 During the deep recession of recent years the industry has been in a state
in
the face of this condition , however , prices
of over-capacity.1 Even
have remained firm. 124
B.A. T' s And WT's

Interest in the Us. CCP Market

64. Because of its political stability, vigorous growth and high profits in industries familiar to B.A. , and the absence of bars to foreign

investment or profit remittance ,

the U.s. generally is considered a

prime geographic area for B.A. T investments as shown by its aggressive U. S. acquisition and expansion policies.!'5 In fiscal 1977 , for ex-

ample , B.A. T (43) reported capital expenditures in the U.s. of
approximately $77 million , which was 32% of its total capital expenditures for that year , and more than its outlay in any other country or
area including the U. K. or Europe. 126

65. B.A.

s paper-making subsidiary, WT , had special reasons for

looking to the U. S.

CCP market. About 90% of all CCP production is

centered in the North America, Japan and Europe. 127 The North

American market (essential1y the U. ) accounts for approximately
45% of the world' s tonnage , and is one and a half times larger than
the European CCP market. While WT was dominant in Europe !29
by 1978 it saw a threat to that domination from Japanese exports. !30
Japan , on the other hand , was efIectively foreclosed to any outside
competition!3! As an international company, this left the U. S. as the
only fertile field for expansion of its CCP business which clearly
constituted WT' s main growth potentia!.132

(44)

66. Consistent with B.A.T' s general interest in the U. S.

search for ways to expand its CCP sales ,

and WT'

WT fol1owed a policy of

surveillance of the U. S. CCP market with the result that it had ac-

cumulated detailed knowledge about the opportunities and needs of
the market.33 Specifically, WT knew that not only was the U. S. CCP
market huge in absolute terms , but it was expected to grow. Estimates
made for WT prior to and after the acquisition placed CCP growth at
about 15% annually for the next several years , a significantly higher
, cX' s 2M, 4F . 167 , 71A . 124A , F , 209E- , 254Z5 , 2- , 259"
See note 137 infra.
' :\cMullen 343- , Reeves 685- , Rot.h 167:J- , 1678- , Hangen 2209- 10 See a/soCX 91R for statement
of Appleton policy " to avoid precipit"ling pI ice warS during times ofexccRs apacily'"
, ex 49C, B.A.T does not canvass an unlimited number of potential investments to sr.c l tlw most profitable
it concentnlt.CR On opportunit.;cR in familiar fields. ex 12Be
RX637H
7 ex

18D RX' s 16E , T.

o RX loT
"" RX 16E
1"0 ex 12F

IJI RX 16F
"I" ex 192B; RX' s 16F."'" ex' s 12A 15221 , 139A. , 140A-

, 14M-
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growth rate than the U. S. paper market generally or the overall forms
industry. l34 WT ajso knew the U.s. CCP market was growing faster
than markets in other geographic areas)35

67. That there were high profits to be made in the U. S. CCP market
was also apparent to WT in the late 1970' s)36 (45)
68. WT planners also knew that throughout the 1970' , the carbon-

less industry had experienced periods of shortage and by 1981 new
capacity would be needed. l37
69. WT recognized that the U. S. CCP market had a limited number
of competitors and high barriers which for all practical purposes
insulated the industry from entry by all except Appleton licensees)38
70. The opportunities in the U. S. CCP market clearly aroused the
interest of WT planners to the point that just prior to the Appleton

acquisition WT took a preliminary step toward independent entry.
This action occurred during the negotiations between WT and NCR

over the 1972 license which was scheduled to be terminated in 1980
unless an extension was agreed upon in 1978. By the terms of this
license , WT could not manufacture or sell in the U.s. CCP manufactured pursuant to the NCR technology. On May 19, 1977 , WT informed Appleton that it (46) intended to terminate the license on July
, 1980 , but noted that both parties had agreed to continue a dialogue
about extending the existing arrangement. "19 On September 7 , 1977
WT offcials proposed that the license be extended for five years , but
with the addition of an amendment allowing for WT' s use of any and
all NCR technoogy in the manufacture and sale of CCP worldwide
including the U. S. after June 30 , 1980)40 On September 12 , 1977

NCR offcials agreed to this proposal on payment of a 1 % royaltylll
WT replied that it would pay no more than 1/2%. 142 At about the
same time , however , WT executives became aware of the possible
IJ' ex' s 12K- , 18" , 471 , S3B , 58A, 96A , 128B, 2090, 221K , 257Z-27, Z- 62; RX' g 16E 591C, F. See
g acquisition of Appleton was considered " a resounding expreSBion
a/soRest 2790-91 , Sheehy 3560. Indeed , B,
of confidence OD the part of one of the world' s biggest companies , in the long term future of the whole eecp
business. .." ex 14Z- 4. For long term projections of the continued growth of CCP by Appleton and otherssee
ex' s 4A , 100 , 20A , 21V , 31"O" 38Z-32-Z-13 , 121X , 19lD 340N 530D , 533Q R. T.
135 ex' s 36fI, 82V. There is some evidence that WT pla,mer!! were attracted to the U. S. ecl' market as a base

ofolher
for 801J!'8
Europe. CX' s 29
J3/ RX' s 16E , I

WT product. in the U, S. and as a site where lower grade CCP could be made for shipment to
47F , 49C. 82"

, 128D , 137B , 151A , 226B , 229B , 257Z-95-Z-96

IJ7 CX' s 16Z-36 , Z-9 , 98A. SeeCX' 83D- , U for a 1975 projection by WT planners of over-capacity until 1980
at which time Appleton and Mead might not be able to meet the market demands of the 1980' s. See alsoex 154C

for a similar Appleton projection for 1980-1981 While the recent deep recession has put the CCP imhmtry into
an over-capacity position (Reeves 807 , 816 , P. c. Smith 963-4 , Kershaw 1218-19 , Hangen 1843; CX 56A; RX'
4967
524A), respondents themselves do not regard the tniOsient risk of economic downturn or temporary
overcapacity as deterrents to expansion. CX' 48F, 207G- 209E; RX' s 591.! Z-. See alsoCX' 330B , 419"
1'" Sheehy 3561; ex 142.; see also CX

48D.
1"'RX' s232AJ4Q CX' s 117A- B This proposal did not originate in September 1977. As early as February 1976 , WT executives

had planned to ask for " Freedom of sale anywhere in the world" as part oftbe license renegotiations. ex 1188

,,: ex 1178
"2 RX 2348

, -- , -- ---.

_..
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u_-

Initial Decision

852

availability of Appleton through acquisition,"3 and on October 10
1977 , the chairman and managing director of WT passed on to other
key executives the following cautionary note:
not

. . . it would be desirable for WT

to have negotiated U.S. manufacturing or selling

rights under a new agreement with NCR before acquisition , since this would weaken
the argument that the aequisition of Appleton is (47) WT' s only practicable entry into
the U.

S. market.

After this warning was received, the idea of amending the license to
allow for independent entry was not pursued further.1'5 Eventually,

the question of the license renewal became moot when the acquisition
agreement was reached on May 5 , 1978.
71. During the hearings there was testimony from WT and Appleton offcials that the September 7 1977 , proposal to amend the license
to allow for WT entry into the U. S. market was intended by WT and
perceived by Appleton as a bargaining strategem aimed at reducing
royalties.1 There are no contemporaneous documents , however , at

either WT or Appleton which dismiss the WT demand for access to the
U.s. market as a ploy. To the contrary, Thomas Busch , the vice president of Appleton at the time said without reservation that " Wiggins

Teape would like access to the North America continent but did not
give details.

147

WT's Ability To Overcome Barriers And Disincentives To Entry

Into The u.s. CCP Market
72. Notwithstanding the attractiveness of the profits and

the

growth potential ofthe U. S. market , there were in 1978 a (48) number

of conditions which made entry diffcult. As Appleton s executive vice
president for development and research observedIn operating terms the complexity of each aspect of the business and their combined
strength amounts to a formidable deterrent to new entrants.14f1

The seriousness ofthe barriers and whether WT was uniquely situated to overcome such disincentives to entry are treated in Findings

73-85.
73. By 1972 , the key NCR CCP patents covering the encapsulation
!O3 As Chairman Best of WT put it: U the renegot.iation of the 1972 agreemcnt was , in fact , overtaken by thc
opportunities which we took during the negotiations Lo opcn up the subject with KCR of thcir potential interest

in seJling IAppletonJ " CX 257Z-27.
14' CX 4711

, Cummings 5709.
..6 Hangen 1945 , Best 2552 , 2689,., ex 114B See alslJ
CX

!OA CX 48D.

120A.

, 2697

!\-
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process had expired. 149

Nevertheless

104 F.

, there still existed at least an

appearance of a patent maze which might deter entry.!50 A WT planning offcer made the following assessment ofthe patent problem just

months after the Appleton acquisition:
We recognize their (Appleton s) strength lies in the sheer volume of patents they hold:
of 1, he order of150 representing 50% ofCP related products in the USA , for instance;
with new ones being continually added; for example , this number has held constant
since 1974 as old patents have expired and new ones have been obtained; even though

many appear to offer dubious protection , they all (49) add up to an inhibiting influence
on the rate at which CP teehnology can spread in terms of new entrants to the CP
business and the general diffculties existing producers have to contend with in developing new materials and processes that are free of patent infringement.

74. Ifthe patent threat was composed ofa large measure of illusion
and some substance , the same cannot be said of mastery of the technology and know- how ofCCP production.!52 The record proof is overwhelming that the

technical problems inherent

in CCP
of color

manufacture--specially the microencapsulation and coating

formers- requires years of extraordinary efiort with no guarantee
that at the end of this long lead- time

a quality product will be pro-

duced at an acceptable cost. (50)
75. WT' s confidence in its CCP technology was boundless. It conceded little to Appleton s expertise , and it believed that it shared equally
with Appleton the claim to being " the world' s leading technologists
in this rCCPJ field. !54

76. WT had available at least two possible ways of applying its vast

CCP experience and thereby overcoming the technological and knowhow barrier as well as whatever patent problems may have existed.
First , it could have obtained from NCR an extension ofthe licensing
agreement which could have given WT the right to use in the U.
Appleton patents and all of Appleton s unpatented know- how relating
to the manufacture of a resin-based CCP.!55
,.,9 Hangen 18J4; ex' s 12X1(," SeePSmith 10fi4- , T.angl"is 11:10
,1 ex 34:lA. A J977 GlSSe SIIent by II. F- Rance ronclurlenl.hil Appleton had already exploited its patent position

far beyu!li i\. legalljfe. ;In,! that. by 19RD patents would not bp. a major delerrent to entry. ex 194E
To illustrate th comfJlexity of the eCI' technology, two Jap,mese CCP producers , J\Jjo and Mitsubishi , who
were not required tu t"ke uut patent licenses (NCR did nul have pateJl( proteclioJl in Japan) nevertheless did su
in order tu acquirc Appleton know- how , CummiJlgs 5427 . 28.

See

alsoCX' s 12Z-11-

12 for evideJlce that a license

for questionable patents may be t"ken in ordcr to mcet the real need for knuw- how
"! Inteml1tionall'aper , which eventlwlly l1baJldoncd its efiorts to produce CCP, spent five years attempting to
dcvdop a CF formulation , the aspcct ofCCP technology which is easicst to master, It then estimated t.hat even
with a vi..ble CF furmulation , it. would take four to six years more to master the remaining technulogy but that
additional technical problems could mean an evcn longer lead time, ex' 66Z- 26. 28.Champion failcd to produce
an acceptahlc CCI' despitc the expenditur(' of$8 mil!ion to S10 milJion on development ex 101A. It t.onk Moon,
ten years to perfect its capsule technology "t a devclopnwnt cost of 53 million perSee
yearinding

41 and CX'

14F, 257L105B , 1141\- , 1160 , 257N , 258Q; RX' s 17-1A105 (Appctldix A at W), A propel' inf( cncc to be dr"wtJ from the olfer oftbis Ij"ens" (.,. ""Finding 70).
is that by 1977 , I\CR' s evaluution of its own and WT's LcchnoloriY had led t.o the (:onclusiol1 lImt, WT could not be

,' ex 12HB. . See ,,1.-vCX' s

li6 SeeCX
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Respondents ' argument that entry into the U. S. with a resin-based
technology would have placed WT in the position of a raw (51) begin-

ner , feeling its way with an unfamiliar product , is not supported by
the record. It is inconceivable that the conversion from clay to resin
could constitute an entry barrier to the combined expertise ofthe two

leading CCP technologists whose 30 year open-door technological exchange would have continued under NCR' s proffer of a license to
manufacture in the U. S.!56 As it happens , the difference between
clay- based and resin-based applies mainly to the CF coating, the easier aspect of CCP technology.!57 With respect to the CB coating, the
technology of clay- based and resin- based starts from a common
base !58 and historically the switch from clay to resin has been well
within the technological capability of experienced CCP firms.!59 (52)
77. As an alternative to a licensing agreement with Appleton , WT
could have attempted to use its own independent " Idem " technology
which was grounded in a clay- based CF reactant. Beginning in the
early 1970' , the technology of the two firms diverged (Appleton

switched to resin-based CF , while WT continued with clay- based), !60
and the British firm began to develop technological independence. By
1978 , WT was convinced that its independent technology had progressed to the point that the " Idem " brand of CCP could be produced
in 1980 without infringing NCR patents.!6! Appleton offcials concurred in this agreement of WT' s capability.!62 (53)
78. It is not clear , however , that a clay- based " Idem " could be made
in a cost-effective manner and sold profitably in the U. S. While WT'
Idem " is superior in quality and less vulnerable to attacks on toxicological , ecological , and environmental grounds than Appleton
kept out oflhe CB- through the assertion ofa dubious patent bloek , and that the most Ul0t NCR could rCOisonably
expect was the poyment ofa 1% royahy See Hangen 1885 for a similar line of reasoning which preceded the grant

ofalicensCloMeadin1971.
",; For evidence of the prartiC;lHy unlimited access which WT had to Appleton technolugy
see ex' s 47B , 105
(Appendix A at M , W), 255S- . 2575- 1'; RX' s 6A- , 12A'51 l'. c. Smith 9JD- ll. Langlais 1124, 1139- , 115n , Hangen 2269 , HummeJJ 4041 , Brogee 4746; ex'
s IOSB
255Z-3 , 492C There is also evidence U",t resin CF is easier to master than clay CF.
See Langlais 1158 , 11(;7
If,' H ngen 2062 - , l3est 2714, WT' s development of an independent capsule technology beg,m wit.h t.he acquisi.
tion Df ;-';CR' s l3oreharnwood, England plant (Best 2711- 12) which essentially duplicated Appl lon s own Dayton

capsllleplant, IIangen2:l5:J
J5H SeeLanglais 1153. Appleton and Mead switclled Irom clay to resin- Mitsubishi and Jujo , Appleton s .Jup nese
jjcense( , produce both a clay and Ii r,, in CCP, Langlais 1129, Hangen 2066 , Cummings 5429.
Iii" WT had not movcd to a re in system because of the cost of imporling resin and the persistenl
horlage of

ruw materials, ex'

127
, 116D , 257S- , Z- 50; RX' s 37D , 7513 A prepared- far- litigation memoranduIT (fX 402A- Z 164)
by a patent attDrney, Peter Smolka , i simply a lawyer s atJempt to dredge up eVl ry cOllc"ivable palent probJem
1"1 CX' 36B , 82L-

that might f:1ce fin enlnmt with a clay- baRcd product. The Smolka memorandum is f r removed from every- day
busine s realities in which patent 1awYCrH and technician lind ways to alter formul tions a they skirt specir,("
patents and :Jvoidpuriou inliingement suit (SeeSmolka 5851 , 5896- 5900 , 5908, 5910- 11; ex' s 12Z-11- Z-12; see
also Hangen 1921 for evidence that Moore was abJe to produce a cl"yed CCP without infringing flnyont"s
pfltent ), .Yor,-ov"' , Appleton ib,,f S"'-TIS to be quite prepared to sdt.l" patent claim against alleged infringer
wl,o might have "bims of their own to ;JHSel"t
agilinst AppJeton (.w,,'IIangen 19HJ- H:J) a policy which would be
pertinent in the ca e ofWT since it has ilccumulated a portfoJio ofU_ S- p"lent - CX' 274Z 16- 17(146). . ce "Iso
ex 2001\

l'i1 CX' s 254Z47 , 255X
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NCR" paper !63 it is a superiority which may only be obtainable at

a higher cost than the U.s. market is willng to pay.!64 Respondents
also point to the evidence of some buyer reluctance to accept a claybased product in the U. S.!65 In making this argument , respondents of
course nicely overlook their alleged apprehension over the dire consequences for Appleton (or WT as a hypothetical independent entrant)

resulting from Moore s integration into (54) manufacturing, although
Moore s integration happens to be with a clay- based product.!66 In any

event , the issue of clay versus resin need not be resolved here since
complaint counsel' s expert conceded that entry with " Idem " as it is
formulated in the U. K. would not have been competitive !6' and the
economic model of entry, which is at the heart of complaint counsel'
case , is premised on WT entry with a resin-based CF subject to the
payment of a 1% royalty to Appleton.
79. Entry into the U. S. CCP market not only requires a substantial
capital outlay in absolute terms , but the outlay is at considerable risk
depending upon the stage of the potential entrant's technological
advancement. Champion is reported to have spent between $8 millon
and $10 milion on CCP research and development alone with nothing
but losses to show for the effort. In addition to the continuing costs
associated with research and development , the production of CCP
requires extensive physical facilities--mulsion plant , coaters , converting equipment , warehouse facilities-which were estimated to
approximate $50 milion in 1979 for a facility capable of producing
about 60 000 tons of CCP. These capital outlays are at risk, too, since

they represent sunk costs that (55) cannot easily be recovered because
the equipment is so specialized it cannot be converted economically
to other uses.!68
80. B.
s financial strength was such that its offcials believed
that it was probably one ofthe few paper companies in the world that
could afford NCR' s $300 million asking price for Appleton. By the
same token , the more modest form of entry posited by complaint

counsel ($44 million for a greenfield coating plant

see

Finding 113)

was well within the financial reach of many firms.
81. Respondents argue that an important disincentive to indepen"0 Cummjng-s 5408: ex' 13Z- 256Z-12, 257Z-11265A
'64 Be t 2405- , Elliott : 085 . 3394- 95; ex 14S See "!SQcot\ccilion of complaint. cuuosel at Tr. 6895-96 ("
Idem
. iR apparently not t.he product that the l' B. buyers a!"e wiHing to pay more money for. . "
165 This reluctance , huwever , may (Jot be deeply ingrainedince it stems partially from Appleton
s own inferior
day. based CCPwhich was discontinu",d in J973 (Roth 1759- 60) and partially frum the use of Attapulgite day which
has bccn repl'dccd by Stilton clay from Japan. ex' s 12Z- Z -10. Given W1" s reputation for producing a day ecp
which is superior to Appleton s resin paper , it i reasonable to assume thelt any existing prejudic" against clay.
based would not have been an insurmountable barrier. As for the incompatiblity ofclOlY and resin , this can hardly
amount to a serious deterrent since even the resin CCP' s of different
S. manufacturers Iore not intermixed ag
a mJe. W. Smith 474 , Hangen IB70 . IIlImmeJJ 4011\- . Clampitt 4215 , Eichner 4270166 Langlais 1124
LO" Horowitz 1607--8
Spe Findings 25,

J 13; CX JOIA.
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dent entry was the prospect of in- house coating by forms printers.
Respondents , however , have not explained how the seriousness ofthis

been a disincentive for an investment of
less than $50 milion (that is , for de novo entry as assumed in comthreat in 1978 would have

plaint counsel' s economic models) but did not discourage the expendi-

ture of $300 million to purchase Appleton. Moreover , the record
plainly reveals that in 1977 and later , after addressing the issue of
in- house coating, Appleton and WT oflcials were sanguine about the
prospects of the CCP manufacturers despite the threat ofthe (56) loss
of some of Moore s business. Respondents ' managers were informed
that because of scale considerations and developmental costs , inhouse coating would be confined essentially to Moore, and Moore

conversion to CCP from its historic attachment to OTC (even ifit were
to be accomplished through in- house coating) should be encouraged
since it would boost CCP sales generally.!69
82. Respondents also argue that any de novo entrant in 1978 would
have been discouraged by the threat to CCP growth posed by such
technological advances as non- impact printers , U intelligent" copiers
computer output on microfilm , and electronic information storage
which eliminate entirely the use of multi- part business forms. This

alleged threat to CCP from technological advances was assessed by
Appleton itself in 1976 and later and was largely dismissed as management predicted (57) vigorous growth for the industry. In fact
Appleton management believed that technological innovations would
have no appreciable impact on CCP , or may well prove to be a positive

factor in increasing growth '70 a view shared by WT advisers and
planners. 171
83. A potential entrant into the U. S. CCP market would have to

come to grips with the question of whether to have an integrated
paper supply. How this issue impacts on manufacturing costs and
profits of a new entrant is treated at length in Findings 103- 110. Even

apart from the cost factor , some CCP customers prefer to deal with
a manufacturer who has an assured (namely, its own) source of paper I72 The record indicates, however , that assured sources of paper
'69 ex' s 12Z-23 , 14Z-11- Z-12 , 39D , 471, 48E SOG, 209E. For evidence of Moore s heavy investment in OTC Her

ex' s 140K- L. Respondents' assessment of the significance of MonTe s entry was shared by Nashua (Kershaw 1238)
but a 1977 report to Mead by the Boston Consulting Group predicted a low rate of growth due tu backward
integration. RX 496"
Bltl seeRX
591lfor
respondenL ' 1981 statement that. " Feasibility offurther inroads by

fonns manufacturers may be questionable, " Moore stil considers itself an important CCP customer since its
production ofcarbonle!l paper is not adequate to meet its requirements for carbonle!!s paper now or in the near
future, " RX 354H. ln 1978, Moore s future projections showed that it wil have to purchase 65% ofiw carbonless
requirements. RX 354H
,)u CX' s 20D 29Z-9

38Z-291Z- Z-2 156A , 255Z-36 , 532D , 533L.
,), Sheehy 3560; ex' s 12Z- 33for evidence that
, 13Z. , 14Z- , 151.- , I8R , 82L, See a/soW. Smith 483CCP growth will continue as a resuJt of such applications as minicomputers and distributed data processing
. Reeves 719- , Roth 1756-7 , Clampitt 418t , Mustari 4365-6 , Dimitriou 4517 , Pohly 4616.But seeMcMullen
366 , W. Smith 473600.

'" ".
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are readily availableI73 (58)

- 84. Putting together a paper merchant distribution system from
scratch would have been a major problem for a new entrant. Because
ofthe high cost of inventory, established merchants are generally not
receptive to the notion of carrying more than one brand ofCCP I74 and

they may be reluctant to switch to a new entrant even if a discount
is offered.1 Respondents make no claim , however , that Appleton and
Mead have tied up every paper merchant. Moreover , considering the
importance and profitability ofCCP , as well as the uneven reputation
for quality of some existing manufacturers , WT could have broken
into the market by distributing through merchants who are not opposed to " dual- lining, " or who have indicated a willingness to switch
suppliers because of quality concerns

, or who either

had not

carried CCP previously or had carried the product once before and
had subsequently discontinued distribution.1 (59) Whether such a
group of merchants would have grown into a viable distribution network would have depended upon WT' s success in producing a quality
product and marketing that product aggressively, attributes which
WT had demonstrated convincingly in Europe and elsewherel77 Simi-

larly, while it would not have been easy to take the business of the
forms printers away from the entrenched CCP manufacturers 178
there is evidence that large CCP users would welcome a new manufac-

turer who could offer a quality product and serve as a reliable and
geographically covenient alternative source of supply. l79 If the new
entrant sold a quality product below market price , this would be an
added attraction

180

but

see Finding 116 for the feasibility of entry into

this tight oligopoly by use of price-cutting. (60)

85. Much is made by respondents about WT' s alleged lack oftechnical personnel for U. S. entry. 18I While the technology is elusive , there

is no proof of a shortage of technicians. To the contrary, the record
indicates a ready pool of personnel which could be pulled together

from former WT technicians who were dropped as an economy measI'" ex' s 21Z--

48J 1861I- 209J , 330D See al uP. C. Smith 1061
Ker hflw 1249- , Ram",y 3831 , Pohly 4622- , 4628-29 , Ander on 4968-69; ex 278J; RX
measure ofthis rductance may itselfbea function ofthe current market structure in which a merchanl

'4 P. C. Smith 1101 ,
J13HSorne

much to lose if the dominaol finn is alienated. Thus, the fact. that one would have to " hoot " long- time App!eton
loyalist Clampitt before he would even consider trying a new line (Clampitt 4181) suggesl. that the eagerness to
plea8e aD essentiaJ supplier h,, supplanted a reasoned wllccrn for quality and price competition
I?C,Chunpiu 4184 , Pahly 4630 , Anderson 5031.
Pli For evidence of the avajl"bility of merchants for one or more ofrhese reasons
$eeW. Smith 472 ,

591-

I'.

, 1104-05 , Kershaw 1209- 11, Hangen 2219 , 2223. 2244 , Clampitt 4206-7 l'ohly 4616-17 , Ander$on
5006; CX' s 203 , 259Z-16-Z-17 , 279B , 284B- C. 286 , 288.A- , E- , 307B , :109C- , 314B, 340H.- S; RX' s 480A- 103.
17 Best 2730 32. Kershaw 1242; ex' s 47C , 136A , 2577 :15- Z-36
Reeves 757- 51j, Roth 1748-49 , IIurnme1l3994 , Brogee 4675
17" W Smith 470- , 591. 92 , 596 , Reev%687 , 814 , Mustari 4469; CX' s 254Z-31- 32; H.X' s 480B,8, Z- 5. Z-9- Z 10,
Smith 1057-

Z 12 , Z-80 , 7.--84

LBll W. Smith 470-47: , Reeves 687 , 712-

VoL II fi 217

" '-"0" o

, Kersh"w 1.124 , Roth 1747-

, Ramey 3852

ichnp.r 4263-66; RPXF

ti. A.T INUUt)TKJE , LTlJ. , K1' J\L.
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Initial Decision

852

ure , existing 3M personnel who are underutilized , and Mead or Appleton employees who might want to get in on the ground floor ofa new
CCP operation.!82

Other Alleged Potentiat Entrants

86. It is manifest that mastery ofthe coating technology has operated in the past to limit the field of potential entrants into the U. S. CCP
market. As Chairman Best ofWT put it " only the NCR licensees had
made real progress on the world scene (save possibly Fuji with Sarrio/
DRG). There had to be a reason. "!83 The obvious reason is that a
licensing (61) arrangement with NCR gives the licensee the experience, the technological capability, and the know- how which are required before entry can even be contemplated. That a prior

relationship with Appleton is a clear advantage in overcoming the
technological entry barrier is illustrated by the fact that of the U.s.
paper companies , only Mead, after 17 years of experience with the
process and an intimate working relationship with Appleton , was able
to achieve a clear success.!84 The importance of the relationship with
Appleton is further demonstrated by the history of Boise , a major
paper company and a licensee of Nashua. Boise s success after nearly

five years of development is by no means assured as it continues to
be plagued by technological diffculties. 185 Champion , a large and

well-respected paper company, was a failure because oftechnological
problems!86
Both Crown Zellerbach and International Paper Company, giants
in the paper industry, considered the possiblity of entering the U.

CCP market and eventually rejected it. Both (62) have excellent distribution networks, are fully integrated , and have extensive coating
experience. Crown worked at CCP development over a ten year period
before deciding that technology barriers were too diffcult for it to

Paper has made an 'I irreversible " decision
not to enter the CCP field)88 International Paper believed that development of technology from scratch would take many years and carovercome. 187 International

ried with it a high risk of patent infringement and no guarantee of
C. Smith 1063 , Langlais 117. , RafI"'Y :!H33 34 Also , the exit of Champion left a group ofCCP technicians
who might have welcomed an opportunity to t.ake another crack at. t.he problems orccp production; this time

howev , with one of t.lle world' s best CCI' technologists
100 CX 142.1. See alsoBest 2478, Thomas Busch , Applet.on s Executive Vicp. Prc ident for research and deveJopment wrot.ein 1979: " The characteritic ofthl' carbunless business worldwide are
uch t.hat.
it ofTers;ln opportunit.y
for growth to rp.lativf'ly fpw paper companies. By paper making st.andards , t.he number of competitors is small,
CX 18D
1M RX 2831'. See a/soCX 254Z'H5 See Finding 40 and CX 212C
J"' See Finding 39
J87 CX' S 199A , 254Z-

'CX 208A.
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a successful product.1

The fact that Great Northern Nekoosa , Fraz-

, James River Corp. and Georgia- Pacific Corp. coat CF for Moore
and Nashua does . not show that they are even close to perfecting the
infinitely more diffcult CB technology. 190 Indeed , the President of
Appleton acknowledges that paper companies are not likely potential

entrants. 191
87. Appleton s

Japanese CCP licensees-Jujo and Mitsubishi-are

legally barred by the terms of a 1977 (63) licensing agreement from
entering the U. S. at least until 1985.1

88. Fuji , another Japanese producer , manufactures CCP pursuant
to an agreement with Mead , which provides that Mead has the exclu-

sive right to manufacture and sell CCP in the U. S.

using the Fuji

technology.193
89. The status ofthe fourth Japanese producer , Kanzaki , is unclear.

Although there is evidence that this firm is barred from sellng in the

S. because it licenses the Fuji technology and is subject to the

Fuji- Mead restriction !9' it has sent samples of CCP to U. S. firms.1
The record, however , (64) contains no proof of actual Kanzaki sales
of CCP in the U.8.196

90. As shown in Table 4 below , at the time of the Appleton acquisi-

tion , apart from WT , all other European producers

had achieved

limited success even in their own home market.
Table 4

Share of European Market By European Producers and Exporters in 1977
European Producers
45.4
Sarrio
DRG
Feldmuhle

4.7

Zanders
Reed

3.4

Binda

Pelikan
66Z 28.
I'", Langlais 1139--0
'"1 ex 254Z-54.
'"" ex

Hangen 1894- , Best 2663-4 , Cummings 5435-7; ex' s 257Z-f1Z--89. There is oothing in t.he record that
suggests that in 1985 the Jap,lIwse firms wil request , or morc importantly that respondents will grant , the boon

which \\f was given in 1977- an

opportunity to enter the UB. with Appleton technology.

SeeCX 255Z-

There is evidence that the Japanese firms produce an excdlent resin- based product using advanced coating
techniques , but whethp.r they could enter without a licence is doubtful since in 1977 Fuji and MiLsubishi , unlike
SeeCX'
'1."1', decided to renew their licenses thus indicating- a continued dependence on Appleton
(Appendix A at L), ll C, 120B , 258Z, 29 , Z-'6-Z-7 , 272L.
)93 CX' 341A.
RX' 633A-35S.
'"' P. C. Smith 1071
'"" Reeves
850-1,
''I SeeCX25Y!

Mustari 4379 ,

AnderHon 4965-6: RX' s

194A-

54B , 59C , 105

-- - - ~~~
-- ~~~
- - , --

.u.

, --

" H'L-''
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European Producers %
Ahlstrom

Imports from Japan

13.

Imports from U.

Others

Source: CX 54D'97

91. There is no substance to respondents ' argument that entry potential should be afforded to firms listed in Table 4 or (65) to other
European producers who have not even registered a discernible market share. Sarrio and DRG , WT' s principal European competitors at
the time of the Appleton acquisition , are apparently barred from
entry because they are Fuji licensees and subject to the Fuji-Mead
198 As for the others, the record suggests
sound reasons for their modest European accomplishments and there
is nothing in the record to indicate that U. S. entry would serve to cure
the defects of these insignificant producers. To ilustrate , Pelikan
does not have a research or development program.'99 Feldmuhle purchases a technologically unsophisticated CB emulsion from BASF. 2oO
And Kores , another firm nominated by respondents as a potential
entrant , made CCP with a chemical process which was described by
a visiting U. S. forms printer as requiring " an expl08ion proof environment , and our printing plants are no place to have that kind oftechnology, so I had to rule that out right away because of that. 201 (66)
92. There is no reliable evidence that Moore or any other business
form printer has shown any interest in producing CCP for the U.
resale market. 202
93. There is no reliable evidence that chemical companies have

entry restriction into the U.

mastered the technology of CCP production or are capable of doing
80. 203

Temporal Factors
94. Given its already established high level of technological compe-

tence , it is reasonable to infer that had B.A. T not acquired Appleton
and assuming further that de novo entry was economically attractive
independent entry could have been accomplished by WT between
1980 and 1982. On June 1 , 1977 , BAT notified NCR of its intention

to terminate the licensing agreement which meant that this restraint
on WT' s entry after July 1 , 1980 , would have been removed. 204 That
July 1 , 1980 , is reasonable as the target date for actual entry draws
m In 1981 ,

European market shares were: WT 39%, Jujo 9% , Feldmuhle 8%. Cummings 5477- 78.

19' ex' s 16Z-50 , 257Z-88 , 258U; RX. s 633-35.

' ex 258Z-13
200 ex

257Z-6

20L Rolh 1702.See ahoCX
2W SppFinding 42
Sel'Langlais 1115,

20. ex' s 258Z- 59-

257Z- f!7

1149-

,:

;"
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additional support from WT' s request ofNCR (which was granted but
not pursued further because of the impending Appleton (67) acquisition) that instead of terminating the license , it be allowed to continue

the NCR license but with the right to manufacture and sell in the U.
beginning on July 1

1980. 205

95. Not only is the date of entry reasonably predictable (that is,
assuming it was economically feasible) but successful206

entry at any

point in the forseeable future would be competitively beneficial , given
the tight oligopolistic structure of the U. S. CCP market and the unlikelihood that CCP (68) will soon become obsolete as a result of new
technologies. Since the early 1970' s

and the entry of Mead, the CCP

industry has assumed its present shape , and the long-range projections of Appleton , WT , and others indicate that it is likely to remain
a highly concentrated market with few potential entrants on the
horizon. 207
Pro- Competitive

Impact Of Alternative Entry

96. Appleton itself recognized that new competition from abroad
would have to be met competitively on quality and price in the
marketplace. 20" Similarly, B.A. '! knew that Appleton s (69) ability to
impose price leadership and " stability " on the CCP market was a
function of its 50% market share , and that this " efIective influence
could be eroded by any significant loss of market share. 209 Clearly,
successful ncw entry would not only increase consumer choice but
would make collusive behavior by Mead and Appleton less likely. 2l0
LU51"inuing 70. While July 1 , 198D . is" reasonable mrg:et date , respond.mts . rer:ordB suggest that it wuuld take
12JZ- 4SChairmll!
Bf'st'
two to fuur ycar5 to plan and construct a new coating opr'raUoo. ex' 159A. 241H;RX
(i. 1978 to 1984 see Best 2500- 11) wa," do!!" on the spur- ofthe- mOIwmt for litigation (lnd
e"limate of six years
is the producl of a presumed j,u,k of information which would be truly remarkabk for any firm which has beep
in the ecl' hu ines for even" short period of time owd fur a lirm like WT , which hilS h"d " nellrly aO- year
relationship with Appleton and had deveJop,:d inlimale knowledgl' of U. S. costs and requirements (see H., ex'
12A- 15Z- 21. 475, 171A- Z-8; RX' s 459A- 46:lF, 592A- F), Best s estimate can only be viewed as an exaggeratioo
heyondbeJid".
"'" The issue ofsu((es flll ent.ry preseots a temporal elellHmt of its own bet:au e ofthe interval between the date
of the evidence showing the violation , and the time when ao entry decision would have to be made should
divestiture be ordered, While every ill1l, it.rust case must deal wit.h t.he problem ofstilleness (and the Commission
hils w'-rrwd ag"im;t. any tendencies t.o " up- date " already too voluminous re(ords ee Koppers Company, Inc. , 77
C.1675 , 1677 n, 4 (1970)), t.he t.ime factor is somewhat aggravated here because of the nature ofgow. rnment
case which rests essentialJy on ''1 et:onornic modeJ or entry reflecting 1978 data These data mayor may not. he
Le" vioJation
valid for t.he purpose ofdelermining whether il violat.ion occurred-

g-rounded un what B.

T wouJd

have do\w in 1978 had the ,, q\1isit.ion been bjocKed But a divestit.ure of Appldon can be justified now only if
econumic modelin undert"ken from a 1'08 perRpective rem;lins presently valid , "t least to the extent that. t.he
major factu"l ClSSlHrlpt.ions respecting volunll' . prices , and cost.s haw not changed so that independent entry ",hid,
may have been f"ilsihle in 1978 is still feRsibJp.loday, There is evidence t.hatat least oneufthe componentsuf
complaint counsel.s

mudeisshould be adjusted to reflp.c1 more recenl cost. experienc" (s,,,'Finding 1l4) and there

was SOme l.estimutlY lhaL in lhe !. ecenl !'tate of over- co'p",. :ity, a new enlrant may h;Jvp. diffculty reClching the
volume l"ve!s projected in complaint counsel' s models. See Reeves 816, Ramey :J8 4- The lesson to be drawn from
all tbi8 i t.hat itJ actLJal competition cases grounded on eco!1omic models , the case must be tried on a expedited
basis , h,ndly the lod"slar foHowed by either side in this litigation
''l ex' s 12Z, GIR 53A; RX' S HiK2. Z- 'J7
'''" ex lOOQ, Even Boi8e s mori'-st entry on the West Co"st. has instilled a small rJenwnl of(' ompebtiup. McMullon
2213- 14, ex' 3JQ, 252C.
359 , Jlangen 1904'''''RX 16Z1O II "r",,,

1 ;(1a \ 1

n.. . U'UULJ.L.LHDLJ , LH"". , D.L n. .L.
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97. WT' s own experience demonstrates the pro-competitive impact

of new entry. Notwithstanding WT' s

huge market share in Europe

the entry of Japanese firms since 1972 has instiled price and quality
competition. 211
98. There is no evidence that the B.A.T acquisition of Appleton has
had any pro-competitive effects. Undoubtedly, B. T brought WT'
historic enthusiasm for CCP to the U. S. market at a time when NCR'
main interests were focused elsewhere. 212 This enthusiasm has mani-

fested itself in the construction of new facilities and the updating of
0Id. J.1 (70) But the CCP resale market remains essentially as it was
before: Appleton dominates , Mead lags far behind , and no other producer is a significant factor.

The Economic Feasibility Of Allernate Entry By WT

99. Respondents argue that in the so- called " Cummings Study " it
had been determined conclusively prior to this litigation that absent
the Appleton acquisition , WT had no other means of feasible entry
into the U. S. CCP market. The study specifically rejects de novo entry
or acquisition of 3M or Nashua. The Cummings Study, however , is not

an objective analysis of entry and it proves nothing about the economic feasibility of alternatives, a question which is barely touched on in
the report.214

Donald Cummings, a WT business strategist , prepared the study

early 1977 at the request of Patrick Best , WT chairman. Best admitted that the study was a " brief for the (71) acquisition 2!5 which was
prepared to basically justify an application to our shareholders of
B.A. T and to substantiate that (the Appleton) acquisition strategy. 2!"

Moreover , the report was prepared with one eye cocked toward U.s.
antitrust considerations. The report itself acknowledges that the antitrust laws may be a problem 217 and Cummings was aware of the

antitrust implications of alternate entry before the report was completed.
100. Respondents '

oflcials testified, in substance, that they never
Appleton acquisi-

seriously considered de novo entry prior to the
"J) Best 21\05 , 21\OR

m ex' s R2P- Q,

l11Z- :l7 ,

Z- 74-

75.

m Reevc RO.'- 06: CX. s 258Z- 103- Z- 105: RX 397,
I" The study cun be said to congider the feasibility of de novo entry unly if cntry is equated with an as unllce

wc could
hare (" I he c"pflcity already installed is such th:1t ther!' is little hope
that
profitably invest in a greenfield site and buy rnarkctshare on , say, aten year t.irne!'Drizon inan atternptto wr!'sl
P market leadership Ii. um Appleton: nOr i it. likely we could oust .\ead a !luIIb!'r two: at best , therefore , WT
would be a poor third with 15% mi1xirnLJm market share after Appleton and Mead' s combinl,d RO%" RX 161')
ufa dominant m,uket

wCX

257Z- 62
Lo ex' s 257Z-61ex 82P

I" Cummings 5701 02,

5707 (18 See ,"s" ex

239B.
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tion. 2!9 This testimony cannot be assigned any weight since obviously

corporate executives have every incentive to dismiss alternative
forms of entry once the government raises a question about an acquisition. Moreover , the testimony is not convincing because during the
1977 license negotiations with NCR some high offcials at WT must
have thought about the desirability of independent manufacture in
the U. S. for why else ask for North American rights. Prior to 1977
there would have been little cause to discuss any form of U. S. (72)
entry since WT was effectively barred from doing so by the terms of
the licensing agreement. 220 Besides , since the main issue in this case

is whether alternative entry was economically feasible , respondents

hardly aid their cause by saying that alternative entry was not consid-

ered. If the Appleton acquisition were found to be illegal , then pre-

sumably B.A. T and WT executives would do what any rational

businessman would be expected to do-onsider whether there is an
economically feasible alternative.

101. Equally inconclusive on the issue of feasibility of entry is the
advice of Ramey of 3M who testified that he would have counseled WT
not to enter the U. S. CCP market de novo or by toehold. 22! Considering the limited success which 3M has had , the pessimism of this

witness is not surprising but hardly apposite to the entry ofWT which
would have the key advantage 3M lacked-access to the Appleton
technology. 222 (73)
Complaint Counsel's

Economic Models

102. Complaint counsel's argument in favor of the economic feasibility of alternate entry rests on the models prepared for litigation by
their retained expert , Dr. Ira Horowitz , a University of Florida econometrician. These financial models use a discounted cash flow analysis

("DCF" )223

to

product internal rates of return (" IRR" ) that Horowitz

T might have earned by greenfield entry had respondents been denied the Appleton acquisition. The base model , CX 260

believes B.

(in three dif1erent scenarios identified as CX' s 260A- C) was drawn up

by Horowitz from certain stated assumptions and from record facts
known or presumably available to B.A. T

at the end of 1977 or the

beginning of 1978. The model proceeds from the basic premise that
L9 Best 2717 ,

Elliott 2851 52 , Sheehy 3434, Rickett5 :J671-

, Cummings 5414

See .r.. stut.,-rncnt nfWT former Chairman Bennett (" ::orth America is the largest world market for paper
and WT is excluded from this area for carhonless paper by the terms of the present NCR license, " ex 47B)
11 Harney 3849
uz Several forms printer8 ;lnd the former head of Mead' s CCP business wuuld have advised WT to stay out of
UII

th" C. S, ecp market Thi "civicc is based on predictions about the impact on the industry of in. house coating and
, Mu tari 4395- , Brogee 4717- 19). " thre"'L
which wer" discounted by respondents ' own executives in 1978 when they predieted long.nmge growth for the CCP
industrySee Finrlings 8182
''" Tbe discOlmterj cash flow is the fin,me;,,j technique for evaluating a Jong- terrn project that t.akes into account
the present valuc of all expected net "'ISh n,,,eipts , rliscounU;d by t.he marginal cost of capitaL Horowitz 1446 48
technological developments (P- C Smith 1015-31 , Hummell 3994-
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WT would have entered the U. S. market with resin- based CCP (essen-

tially Appleton s technology for which Appleton would be paid on 1
royalty) produced in a non- integrated operation, that is, without an
internal source of base paper. All crucial factual assumptions made
by Horowitz are discussed in Findings 103- 117. (74)
During the defense case, Vera Elliott , a recently retired WT planning oflcer , gave testimony challenging the Horowitz assumptions
and Robert Heitpas, the assistant comptroller of Appleton , prepared
models which were designed to show that the results would have been

changed drastically if Horowitz had applied different facts. A counterattack on Heitpas ' models, which was mounted in rebuttal by David
Commission s Bureau of
of the
accountant
Painter chief supervising
,
used
still
other
factual
premises
to revise the basic HoroCompetition
witz models and to construct alternate scenarios to the Heiptas mod-

els. During the surrebuttal case the Painter models were answered by
more Heitpas models. In addition , Ellott constructed a separate series of models (discussed in Finding 119) which were based on an
entirely different set of/acts than the Horowitz- Painter- Heitpas models.

103. That the bottom line of all the models (the IRR' s

with or

without debt) is extremely sensitive to even small differences in the
perspectives and assumptions of the advocate who makes the fact
selection , can be illustrated by reference to the crucial issue of manu/acturing costs (and the related issue of " other expenses ) to be assigned to the prospective new entrant. As shown in Table 5 below , the

investment decision of the prospective new entrant might well turn
expenses " elements alone
othcr
on how the manufacturing cost and
are skewed: (75)
Table 5
Effect On IRR' s

Model 1

Model

Of Manufacturing Cost Cost And " Other Expenses "

Mfg.

Other
Expenses

IRR

Cost

CiS % of

w/o

IRR
with

Source &

Per Ton

Net Rev.

Debt

Debt

Proponent

Selling
Price
Per Ton

$1232

S 875

1232

Variations

1044

Model

1232

974.

Model

1232

998.

12.

14.

17.

12.

10.

12.

CX 260A
(Horowitz)224
RPXE

12.

Vol. VI at
H00144
(Heitpas)225
ex. s 47 4A(Painter)226
RX 752A
(Heitpas)227 (76)

(footnotes appclIr on next page)
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104. As iJlustrated in Table 5 , the Horowitz- Painter models show
manufacturing costs that result in generaJly favorable IRR' (but see
Finding 118 for a discussion of respondents hurdle rates ), while
Heitpas ' models inevitably produce costs which would tend to discourage entry). Summarized below (Findings 105- 110) are the contentions
of both sides and a review of the record evidence on the pivotal issue

of manufacturing cost and the related issue of n other expenses
105. The manufacturing cost used by Horowitz in Modell of Table
$875 (or 69% of the seJling price of

$1270-

Appleton s price

before a 3% discount)-was derived by extrap01ation from Appleton
own experience. While recognizing that Appleton had the faciaJly
plausible advantage of an integrated source of base paper , Horowitz
reasoned that this benefit would be offset by the hypothetical en-

trant' s use of state-of the- art technology in its new coating operation.

From the presumed trade-off between integration and technology,
Horowitz concluded that the new entrant' s manufacturing costs
that is , consistent with Appleton
actual experience , which ranged from a low of65. 3% in 1973 to a high
of 73. 5% in 1980 , the new entrant would have a manufacturing cost
equa1 to 69% of its sales revenues. 228 (77)
would approximate Appleton

Apart from the statement of his conclusions , the record is sketchy
as to how Horowitz went about quantifying the benefit to Appleton
from integration , or how he solved the even more elusive problem of

determining how much of that advantage wiJl be neutralized by a
technologicaJly advanced new entrant who only engages in coating.
While Horowitz s expertise in financial planning and stochastic modeling was unchallenged , his expertise in CCP manufacture is recently

n, IIorowil:z prepared three models. In addition to the result.:; shown in Model 1 ofTilble 5 (ha "d On Appleton
price of$1270 les " 3% discount), tl", JRR' s without deht. werP. 15, 7% without a 3% dicicount in selling price (CX
260C) ,md a 7.8% w;lh a 3% discount in gc)!ing price and a manufacturing cost. of $975 ex26GB

"" Wilh or without. debl , with price discounts and wirhoLJl diseounts , ami will, varioLJs WHY.' of det.ermining cust
of manufacturing, Heiptas built over 40 models , all of which show IOS8PS or "ntry- col1r"ging TRR's. RPXE. Vol
VIII; RX' g 714A- E. Model 2 in Table 5 keeps all of Horowitz s assumpt.ion.' const.ant except. for a variatiOn in
manufacturing cost which was calculated as shnwn in Finding 107 and note
infra. :vast of the other models
done by Heitpas int.roduce sharp departures from t.he Horowitz mor)"ls, including t.m u.'e of proxies (selected sheets
and rolls or rolb only) to determine selling price and manufacturing costs , as well as significant changes in projected
volume , maintenance capital, start- up costs, and distribution expenses See RPXF. , Vols. I- V. The proxies arc
especiaJJy suspect since they eliminate without adequate justilication many of the most. profitable items in the
Appleron line. Heitpas 7399- 7402 , 7407 , 7991 8020 , 8054- 57; see ex' s 38D , 3 3e" The modeEng game can be played with endless permut.at.ions , to wit: t.I,e 10_ % IRR uecomes 10. 5% with a
luwer tax rate , 9. 8% with straight line depreciation , 10. 6% or 10. 9% with low.,r working capital , 12. 2% with nu
price cut , 9. 1% with base paper pen !ty ofS105/ton and 1.1,
0% if the new entrant's plant is 5% more effcient than

s plants ex' s tl74Dm Respond,mt.s ' "ari"t.ions on tlH moves reported in note 226 , Sllpl. aal'pear

Applet.on

answen,J during surrebuttiJI by ex 557
'o Hortwitz 1433 , 1441-

, 1116 , 1471-

, 1480 91 , 1498-

, 1583

in RX

752A-Bwhich in turn , were

,,

?,.g..
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acquired and comes about solely from his reading ofthe record. 229
the basis ofthis record , however , there can be no presumption in favor
of Horowitz s integration- technology trade-offs or his premise that
a non- integrated coating operation is an economically sound choice
for a new entrant to make. 23o For not only does the testimony of
industry members reject the non- integrated entry mode, but most of

the pre-complaint documents which touch on the (78) subject are in
accord with this testimony. 231 Moreover , thcre is no evidence whatsoever that WT investigated the profitability of non- integrated entry or
that it had any other basis for assuming its profitability. To the con-

trary, WT offcials believed that their success in the European CCP
market was directly related to the integrated nature of their operation, 232

That integration is an important factor in eflcient CCP production
is also clearly reflected in the views ofInternational Paper OP) which
studied the possibility of entering the CCP business in 1975- 1976. IP
concluded that non- integrated CCP facilities could not be cost-competitive. Thus (79) in one study, an IP offcial stated that " vertical
integration , where pulp mill , paper mill , coating and converting are
at one location ,

would produce the most economical product. "233

In

another study, IP observed that " Vertical integration is the critical
cost factor. 234 IP also noted that " Appleton has been the industry
leader in carbonless , but Mead , with full integration and the lowest
cost facilities, is rapidly gaining a strong competitive position; 3M and
Nashua without control of their base stock supply, will not be competitive in the longer term 235 IP believed that merely coating CCP

was not profitable or only marginally profitable , and predicted that
the CCP " business in the future will be served by flilly- integrated
producers who can control and achieve profits on base stock produc-

See, e. Horowitz 1556 58
;!" Whether Or not a new integrated CCP producer could succc sfully competp. against Appleton and Mead haR
tJotbeen def\nitively resolved in thisreco,d Respondents ' evidence relating toan integrl1tedoperation showsth at
(HIding the co t ofa paper machine ($125 million to S150 million) to the Horowitz model (with its eCl' volume of
000 tons) would havr. resulted in steady los!;e - RX' 706-- 712, Whilp complaint counsel quarrcl with this estimate
ofthr. co tofa paper machine (nul s""P, C, Smith 970 , Hangen 2052- , Best 2478- , Elliott 2874 , Hietpas 84:c!8--!
and ex 160N , for higher estimatp.R and RX' s 479C- D (115) for complaint counsel' s conces ion that " the cost of

constructing a fully integrat."rI carbonless paper plant. would be approximat.ely $200- 250 miJJion . ' ') it is

notnworthy t.hat there is no evidence which shows that even t.he highly profitable ecl' indust.ry would alJow fm
an adequate return on inve tmen! in a costly new jntegratp.d operation unless it is a Hllned rhat a jgnificant.
voJume (at least double t.he 67 000 tonH in t.he Horowitz- Painter modds) coujd be wrested away from Appleton and
Mead
See. e. Ricketts 367274
Jl SeeCX' s 171. 52A- , 912-- , 10m , I 84A- 83; RX' s 115" , 179C , 286A-- 309/- n2A- C. 31M While from
tin'" to timp questions have been rai pd at. AppJcton about the advant.age of integration(sI'e . eg, CX' s 186Hmispiaced- Appleton in point. ,)1' fact is
241H , 330D , 465), complaint counsel' s heavy reliance on these incid('nt
substantially int.egrat.ed , and because complaint. counsel's models arf' hased on Appleton s operations (hut without
int.cl-'YMion) t.he t"chnical problem of determining the value of such intcgTation is not. materially advanced by
generali ,-d discus5inns ,1hout integration as an abst.,action
Il Elliott 2867- 118
"J RX
w RX

m HX'

30,
31213

3MZ- l?.

. .'" .p-
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tion 36 The reason for this was that " fully integrated producers
enjoy significant cost advantages resulting from a lower cost of base
stock , less hand1ing and packaging and the potential reuse of waste
generated. 237 The objective for IP , ifit were to acquire Appleton , 3M
or Nashua , would be to " supply their base stock requirements to offset
their product marginal profitability; " this would require IP to " inte-

grate (80) their operations into IP as soon as feasible to achieve the
economies of integrated paper production and coating facilities. 238
Nashua , Mead and 3M share Appleton s and IP' s view that paper
making capability is important to success in the CCP business. Nashua believes it is at a competitive disadvantage in the CCP business
because its " facilities are not vertically integrated causing them to be
non-competitive price wise. " 239 Mead would not invest money in CCP
coating equipment which was not part of a totally integrated facility
that included the production of base paper and a substantial propor-

tion of pulp. Not only does integration reduce costs , but according to
Mead it also gives the CCP producer better control over the quality
of its finished product.21o 3M'

s Ramey identified the cause of his

company s lack of success in CCP as follows:
think that the situation , the nonintegrated producers , namely, Nashua and 3M
are in very low profitability as a direct result of not being fully integrated. 241 1:81)

. . . we arc dependent upon other companies for the base part of the product-the
paper-and we have to pay the market price for paper. We do not get that profit on
the papermaking. We do not get the profit on the pulp- making, so we are paying one

or two companies a profit and then we are trying to make a profit in an industry that
really does not have room for , you know , three profit centers , I do not think. 242

Horowitz s choice of the non- integrated entry mode is especially
puzzling for a presumed WT entry since WT' s CCP operations in
Europe use internally produced paper. 213 WT' s commitment to paper
making is shown also by its plans for a European " third site " which

also contemplated an integrated facility. 24'
106. Even assuming that the integration advantage is not nearly as
decisive as the evidence above indicates , it was never explained by
Horowitz how the new entrant would overcome even a lesser advantage through technologically advanced coating. For notwithstanding
" RX
237 RX

3(NiA

23S RX

301Z-

2:' 1 RX

312A. Se a!soCX' s tOlB , 184Z- 44- Z-45; RX' s115"

308F
309L 317A,

all23
C Smith 92\- , 1093-94.
Secul.w,.1Jfi
Ramt:y 3844--5, See alRo Ramey 3908 10.

211 RGlm"y 34fH

" Be l 2384

. CX'

160A. E. 268A- B.

See also Elliott 2867 -68 , Ricketts 3675

.120;

RPX F , Vol. I at 29 , 34 , Vol. VI
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Appleton s flawed performance as a paper maker 245 its coating capability, including the effciencies (82) traceable to coating on its paper
machines , is unsurpassed. 246 And despite the near 30 year relationship with Appleton , WT's European operation has never matched the

effciency of Appleton ,

or for that matter of Appleton

s Japanese

licensees. 247 Horowitz made no attempt to address these particular
subtleties in his integration-technology trade-off, and his opinion
respecting the transferability of Appleton s effciencies to the new

entrant represents little more than an educated

guess in an area

precision.
107. Heitpas, totally rejecting the notion of the offset of integration
by improved effciencies , would include in the new entrant' s manufacsome

which requires

turing costs a substantial base paper penalty. Heitpas reasoned that
if Appleton s experience is to be used it is necessary to deduct the
benefit which Appleton derives from having about 70% of its base
paper produced internally. 248 The various penalties used by Heitpas
(all of which produce (83) entry- discouraging IRR' s), were developed
from Appleton business records existing prior to Jitigation including
Appleton s November 1978 , projections of the penalty used in planning for a Harrisburg expansion ($151.37 per ton applied to Model 2
of Table 5)249 and the actual experience of the Appleton , Wisconsin
plant for the year 1977 (a penalty of $113.

250 per ton

, inflated to

1981 values , adjusted to reflect Appleton s level of integration , and

used in Model 4 of Table 5).
108. Complaint counsel's answer to the Heitpas base paper penalty
calculations was to have Painter modify the Horowitz model by including a penalty, but one that was substantially smaller than any

imposed by Heitpas. This was done by first having Painter adopt
Appleton s

actual 1977 manufacturing costs , thereby raising the

manufacturing cost from $875 to $902. Painter then added an $85
base paper penalty, and after applying a yearly inflation factor of 5%
and adjusting for a 70% (84) integration level (Appleton s level of
"ex' s 38Z- , 41C

66Z-0

184Z-65; RX'

, 304Z 'J. Since 1978 , Appleton has mudified and somewhat

improved iL-; paper making cap"hility. ex' s .15Z-8- 1();RX' IJ8Z--49, Z-62- 65, 119Z- , Z-59-7 . 1202 46
7.--55-Z-60.
2." ex' s 3D 171A- Z-B 177A; RX' s 38F, .114X 460C Appleton s Harrisburg facilily is the most modern coating
plant in thp. world. Heiptas 8112See also Kershaw 1:-101-03 ,

1326 for the opinion of a Nashua executive who
recognized the importance ofback. integ:riition but believed th"t Appletoll s It.chnologically advanced coating and
ashu..
distribution network were even mort' important advantages which Applclon had over
2.1 RX' s 38F , 1:C , 80H , 84F , 459A- , -160A- R, 592A-

.i Heitpas 7392.
2.9 CX 168E: RPXE, Vol. VI at H00142. The Harrisburg CAR (Capital Authorization Reguest) projected a penalty

of$177. 04 for base paper acquired on a completely bought. in basis during the period Octol"'r 1980 to September
1981. Heitpas 7844--5; ex 462C'To renect Appleton s anticipated level of integration (projected in Appleton s 1978
in 1981), the $177. 04 penalty was multiplied by . 855 to read, $151.37
long range plan to approx:jmate85-1/2%
Heitpas 7567- 68; ex 168B Adding this penalty, Heitpas then arrived at a manufacturing cost as a percentage of

sales of 822% (RPXE , Vol. VI at HOOI42) which was applied to Horowitz s non- discounted selling price of$1270
($1232 plus $38) to reach the manun":turing cost of$1044 shown in Model 2 of Table 5
2J.) Derived from RX 7S() an adjustpd version of ex 459B.

",,"

),
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integration in 1977), he raised the manufacturing cost from $902 to
$974. 34 as shown in Model 3 of Table 5. Painter further assumed that
if the new entrant is to be charged with a base paper penalty as a
non- integrated producer , it must not be charged with Appleton s expenses attributable to base paper production; accordingly, the " other

expenses " category was reduced by the 3% reduction from Modell
which appears in Model 3 of Table 5. 251
109. Although Table 5 illustrates the extreme sensitivity of the
IRR' s to changes in the manufacturing cost element alone, the adjustment made by Painter to reach an $85 penalty can hardly be described as a precise calibration commensurate with the delicacy ofthe
issue. It is instead a rough estimate , undefended by Painter as a

witness but advanced by complaint counsel as more reasonable than
respondents ' figure of $113. 50. As complaint counsel would have it
the penalty must be less than $113. 50 (they ignore the evidence of a
much higher base paper penalties which appear in the record)252 and
probably close to $85 because of doubts which were raised during the
cross-examination of Heitpas about the way in which the benefit had
been calculated in respondents ' pre- litigation business (85) records.
Even assuming, however , that respondents '

business records are

somewhat less than totally reliable for establishing the exact amount
ofthe base paper penalty, nowhere do complaint counsel explain how
any alleged imperfections in respondents '

business records operate
either to (1) negate the other record evidence indicative of a substantial handicap for a non- integrated producer , or (2) allow for a reasoned
choice between $113. 50 and $85 or some other figures, higher or
lower , which could spell the difIerence between attractive and unattractive IRR' s for a hypothetical non- integrated entrant. That the
record evidence does not compel rejection of the $113. 50 figure (or
some higher figure) taken from respondents ' business records , or ac-

ceptance of the $85 figure which Painter put together , may be ilustrated by the following points pressed by complaint counsel in their
attack on the validity of RX

750 the source of respondents ' $113.

base paper penalty:

(a) Complaint counsel claim that respondents '
showing a penalty of $113. 50 (RX

750)

business records

may reflect a (86) small and

unreprcsentative portion ofthe base paper used by respondents '

Ap-

pleton , Wisconsin plant , with the result that it may fail to take into

account internally produced base paper having significantly higher
"t,1 CX'

71A
note 24

"'pm
See al.",CX 501E which SflOWS that in September 198!, ;I penalty of$184, 90 (S85750
$612. 60 tu prod,,,:c) was projected in connection with a proposal to bujld" new paper machine ami Heitpa
8617- 18 which shows" pen,dty of If\3_ G6 when RX 75(Jis extended to 1981. Hall the assumptions urtbe Painte!
adjuslnwnlarekeptconstant(jm:1Lluinga3%I' edLJctionin olherexpenses and the hase penalty added tu Model
:l ofT"ble 5 is $150 instend of :185 or $IJ35() , the IRH' become 6. 3 without debt and 7.0 with debt. RX 75;!A
See.

to buy,

T INDU TJWcS , LTD. , Kf AL.
852

Initial

'JI

Decision

record allows on this point is (1) that respondfrom business records (annu750
ents derived the base penalty in RX
(i. base
al gross profit reports) comparing the cost of raw base stock

costS. 253

But all that the

stock which is later used for coating in contrast to the base paper
component ofCCP which is made on the paper machine) produced by
the Locks and Spring paper mills and shipped for coating to respondents ' Appleton , Wisconsin plant , with the cost to the same plant of
bought- in base;254 (2) most ofthe raw internal base stock coated by all
Appleton plants was, in fact , produced by the Locks paper mill;255 (3)
there were times when (87) the Locks paper mill was more effcient
than the Spring paper mil , at other times the effciencies were reversed , and most of the time they were roughly equivalent; 256 and (4)
RX

750

excludes base papers with respondents virtually never

bought on the outside as well as small quantities of base papers which
were always bought on the outside for use in specialty CCP applications. 257 How either of these omissions impact on calculation of the
new entrant' s base paper penalty was not explored on the record.
(b) Complaint counsel also say that RX

to " MCP"

750

gives too much weight

(CCP produced by Appleton as a contract coater ICJr Moore)

which may have a higher penalty than base paper used in Appleton
750

production of CCP for resale. There is no claim made that RX

inaccurately reflects the base paper cost for " MCP " and if the new
entrants ' manufacturing costs are to be modeled on the Appleton
part of Appleton s experience is not warof this
experience, exclusion
ranted.
(c) According to complaint counsel , the sales value assigned to base
paper by respondents for the purpose of calculating the penalty in RX
750

may overstate the price that (88) WT as an entrant would have
Appleton

paid an outside supplier. There is evidence that in 1981 ,

Harrisburg pJant was able to purchase base from Fraser Paper at a

lower price than the Appleton , Wisconsin plar: paid for the same

paper when purchased Irom the Brown Company. '58 Complaint counsel argue that in assessing the size of the non- integrated

entrant'

penalty, the lower prices available from Fraser must be factored in.
But complaint counsel has not explained on what basis it can be
2'" Complaint counsel argue that as AppJeton b co t of producing base paper increabe thig reduceb tho penalty
which is caJculated as the di!Tcrl'Tlce between cost of bought- in base and cost of internally produced base- By
concentrating on Appleton s paper- producing deficiencies , complaint counsel nicely draw attention away from tlw
fact that the new entrant will have to buy paper and compete again IwthMead and Appleton , Mead having thp.
advantage ofbuperb internal paper making capability while Appleton has the advantOlgl's which arise from even
SeeCX 342
mediocre paper making capabilit.y when combirwd with an effcient roating t.echnique, 489A , 488A, 482A, 4R3A- Z-35 , 484A" IIeit.pas 7754 55 7854 8299- 8302; ex' s 32,1A, 490A- 2L Complaint coun t'I' s criticism of the liSP. of the Appleton plant is especii'lly que lionOlbk in light
of Horowit.z s reliance on U1e ame informat.ion. Horowit.z 1442
, CX' s 483E
. 514- 47.
15 CX' s 323C , 482C , 483F. , 484D , 489D , 49\C- , 519K 5211- , 538"
m lIeitpas 74157938", CX' 538" , 53gB

';;.,

(' '(

898

FEDERAL TRADE COMMISSION DECISIONS

Initial Decision

104 F.TC.

assumed that the new entrant would be a more perspicacious buyer
of base paper than Appleton. Appleton buys from two suppliers because it cannot obtain the full range of colors , widths , weights, and
grades from either one. 259 If WT were to make the full range of CCP
grades and colors then presumably it , too , would have had to buy from
a second supplier. In any event , the price differential between Brown

and Fraser was not nearly as sharp nor as persistent as complaint
counsel suggest. 260

(dJ Another possibility raised by complaint counsel is that the base
paper penalty calculated by respondents is flawed by reason offailure
to take into account freight savings that WT , as a new entrant located
close to base paper suppliers, might have over the Appleton , Wisconsin plant. It is fair to (89) assume that WT would have chosen the most
advantageous plant location- that is , like Appleton s Harrisburg

plant near enough to paper suppliers so as to gain all the freight
saving which a Harrisburg enjoys over a Wisconsin plant in the pur-

chase of base paper from Maine paper mills, and yet close to the

eastern CCP customers who represent the heart of the market. 261 But
strangely enough , complaint counsel totally ignore the fact that respondents ' business records project large base paper penalties for

their
Harrisburg plant.62
(eJ The quantification ofthe base paper penalty is not advanced by

still other nagging doubts which complaint counsel raise about the
reliability of respondents ' business records and (90) the penalties
For example , complaint counsel point to Apple750.
reported in RX
ton s 1977- 1980 " Long- Range Plan 263 and the 1978 " Five Year
750
Plan 264 which are allegedly at odds with the base penalties in RX
because the plans show decreasing reliance on external purchases of
base paper in ODe instance and increasing reliance in another without
substantial changes in gross profit margins. Such broad-gauged predictions are of no use whatsoever in determining the size ofthe penalty which even complaint counsel now concede must be inserted into
the entry mode1.
If",
"i

Heitpas 7981SecCX' 540D , 5111\; RX 2441.
Sr"CX 1241'. See a/soCX 281B for Appleton statement of the diSiJdvOintage " or our multiple mHnufacluring

anri shipping !ocations
t"' SPf' note 249 ,upra and Finding 107. Neit.her side explored in detail thc applicability of the Harrisburg
expansion to the entry question Cumpl;linl couns,, suggest but have nut vigorously pressed the argument that
thH projections for respondents ' Harrisburg exp,HlHion (a 14% Del' on the assumption of bought. in ba e paper , ex
168H bllt ",,,Ieitpas 7538 39 8144 45 for evidence of disappointing actual performance at Harrisburg) may have
some bearing on tJ,. profitahility ofthc hypothesized new entmnr.. Although the Harrisburg expansioD is similar
to the eDtry model e" bOl.h are two mater operations hut Harrisburg also performs " finishing " on CCP produced
at Appl( LOn s Roaring Spring plant , ex 489Z1l) there '-re differences: Harrisburg was conceived of as part oft.he
established Appleton oper'-tion which had the effect of reducing " other " expenses (Hietpas 7573-- 75) and adding
benejJt. (imITwdiat.e access to Applet.on s existing dem'-nd. lung production runs, and pn",ding of fixed cu t. uver
a larger tunnage , Hangen 1841, Heitpas 7585-- 76(1) which do not apply to the new entrant

263 RX 1112')rr

Ix,

,-

ii. A;l
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(f) Finally, contrary to the argument of complaint counsel , the penalty calculations ofRX 750cannot be rejected (and presumably Paints figure accepted) because a penalty of $113 indicates a profit on
paper making which is much higher than the profits realized by other
paper companies. The base paper benefit (which is the source of the
base paper penalty in RX

750)

is not a measure of the profits Apple-

ton could earn by selling its base stock. It is instead an assessment of
the contribution to Appleton s profits from in- house production measured by the difference between Appleton s cost of manufacturing
base stock and the weighted average price of Appleton s purchases of
base stock. 265 Thus , while complaint (91) counsel argue that Appleton s base paper benefit is high when compared with the profits of
other paper companies , they ignore the fact that Appleton s costs for

manufacturing base stock do not include a charge to itself for expenses-such as freight and packaging-that Appleton would incur if
it, like other paper companies, actually sold the base stock as a finished product in the open market.
110. Complaint counsel do not maintain that the " other expenses

element of their models in Table 5 has been determined any more
precisely than " manufacturing cost." Horowitz s figure (12. 5% of net
revenue before a 1% reduction for royalty expense) approximates
Appleton s actual. experience. 266 However , when Painter inserted a

base paper penalty into the Horowitz model , he took a 3% reductionfrom 12. 5% in Modell of Table 5 to 9. 5% in Model 3-on the grounds
that a change from Appleton s integrated operation to the new entrant's non- integrated mode might result in savings in the " other
expenses " category. The savings were to flow, for example , from the
prospect that the WT finance department offcials would not have to
check pulp prices, the chief executive ofWT would not have to develop
long-range plans relating to paper making, the WT engineering department would not have to plan the proper loading of paper (92)
machines, and the warehousing expenses attributable to paper making would be eliminated.
Whether any of these predicted savings would approach 3% of net
revenue is sheer conjecture. An equally plausible line of speculation
might lead to the conclusion that WT as a new entrant may have a
difJerent set of " other expenses " which could conceivably exceed 3%.
What the record shows on this point is that " other expenses " ("other
distribution costs " and " department expenses " in Appleton s financial statements) comprise freight , shipping, finished goods warehousing, operations services, marketing, It R&D " finance , and the
"'Heiipas7767
&I HOTowit7. 1434-

, l480-
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expenses of the president's oflce. 267 The last three-marketing, finance , and the president' s oflcc- clearly relate to Appleton s total
business , not to specifics such as the manufacture of paper , and these
expenses are not likely to be reduced by merely substituting the
purchase of paper for in- house
warehousing are concerned ,

production. 2GB Insofar as freight and

these charges (or at least the bulk of

them) relate to the finished CCP product. Whether a roll of CCP is

made with internally- produced or purchased base, it still must be
coated , and after it is coated , it must stil be shipped. Thus it incurs
a freight charge and would do so for WT' s plant just as (93) it does for

Appleton 2G9 And whether coating of CCP takes place on a paper
machine (as in the case of Appleton) or off the paper machine (as in
the case of the hypothesized unintegrated new entrant) the category
that is , industrial relations , fringe ben
called " operations services
efits , freight planning and distribution planning-is not likely to
change. 27o
Furthermore , it is by no means certain that the differences between
a non- integrated new entrant and integrated Appleton necessarily

favor one over the other with respect to the total amount of " other
expenses. " For example, instead of checking purchase prices for raw
materials related to paper making, the WT finance department would
have to check base stock purchase prices. 27 Instead of planning the
loading of the paper machines and assisting in the development of

standard cost information for paper machines , the WT engineering
department would have had to plan the loading of coating machinery

and assess its standard costS. 272 The " R&D" component of " other
expenses " would still be substantial , especially considering the new
entrant's need to adopt a resin- based technology. And presumably,
personnel in the offce of the new entrant' s chief (94) executive would
have to plan for the future as carefully as the Appleton planners.

Moreover , as a non- integrated new entrant, WT may have to engage
in other activities that are not reflected in Appleton s current level
of " other expenses. " WT wouJd have to recruit and train new personnel , a cost subsumed under " other expenses. " WT would have to
devote " R&D" resources and manpower to developing new suppliers

of raw materials, particularly resin. FinalJy, in an attempt to gain
sales for the new entrant WT might have had to advertise and promote its CCP product much more heaviJy than Appleton , thereby
.", ex 18:J7.2"" HeiLpos7779"W Hcitpas 7797-

llejtpa 9052.
11 Heitp"s8604-m B"itp;1 8330-

, 8604- 0(;.

~~~~~
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incurring greater costs in the marketing component of the " other
expenses "

category.

components ofthe Horowitz models-all largely
adopted in the Painter models-involve various degrees of stil additional controversy (Findings 112- 117). 273 (95)
Ill. Several other

112. In the Horowitz model WT would be expected to achieve in its

first year of U.s. operation (1981) 15% of the projected incremental
growth in U.s. CCP sales for the period 1977 to 1981-that is , 15% of
the growth from 279 000 tons to 452 000 tons or sales of 26 000 tons
by 1981. 274 Thereafter , WT would obtain 15% of the incremental

growth each year until 1987 when volume would reach 67 000 tons,
the projected capacity. The model then assumes that WT sales would
remain constant until (96) 1995 , the end of the useful life of the
facility. 275 In other words , the Horowitz model assumes that WT

would have obtained a 5. 8% share of total industry sales in its first
year of operation , and that its share would gradually increase to a
maximum of 9. 0% in 1986.
The Horowitz volume assumptions are reasonable. Since they are
based on a percentage of incremental sales only, they do not take into
account the possibility that WT could take some business away from
73 The base models (CX' s 2fiOA- C) cover the period 1977 to 1995. In- the firHt year of actml1 production (198J)
the model lIppe!Jrsas follows:
(2)

(3)

(4)

Industry
Projected
Volume

Projected
Volume

Start-

(ODOrous)

(OOOtonB)

Capital
Outlay
($miJioJ\s)

(51

Investment

.52

Costs
($millQnH)

Credit
($miliaoB)

(9)
New Revenue

(0)

($ 44 mil!on)
for years

1978- 80)
(7)

(6)

IA)

Set-

c...

Distribution
Network

NetPricel

MfgCOBt!

Ton

Ton = 875

1% RoyaJty

Mfg. Cost

ilion

($actuaJ)

($actuaJ)

($ millions)

($mi1ions)

1232

875

31.1

22.

(12)

(13)

(14)
Tota.l

($lrniJlon
in 1980)

(1)
Other
Expensesat
12. 'j%ofNR
llion8)

Profit
Pre. Tax

Post- Tax

Working
Capita!

$milio ns)

($mi!lo

($miJio lls)

1.98

6.41

(17)

(18)

Coatand

Net Cash Flow
Without
Debt

With

($miJJons)

($m.iIJiona)

($m

(16)

(15)

Additional
Working
Capital
miJlio lls)
6041

Depreciation
Included in

::185

Debt

lli

Source: CX 260A.

,," Horowitz 1420- 22 The industry projection comes directly from Vii' s
S. CCP market converted to short tons- ex 82Z. ."" c,.- 1 'LR5

own 1977 estimates of grwth of the
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industry leaders. Moreover , the modest total market share projected
by Horowitz (5. 8% to 9. 0%) should be contrasted to estimates made
by RA.T planners who predicted that a share as high as 15% was a
possibility for a greenfield operation,26 and the actual experience of
Mead which went from a 15% market share in the first year of inde
pendent operations to 25% within seven years. 277 Mead' s success
however , is only partially germane to a possible greenfield entry by
WT. On the one hand , WT , like Mead , had a long prior history ofCCP
manufacture (Mead as an NCR contract coater, WT as a contract
coater and independent foreign producer) and both were parties to

NCR licensing agreements which gave them (97) intimate access to
Appleton technology and production know- how. There are, on the

other hand , sharp differences between WT and Mead: Mead had 17
years experience in making CCP for the U. S. market, it had an established nation-wide distribution system , and it entered the market at
a time when there was only one substantial supplier. 278
113. The $44 milion appearing under " Capitol Outlay " (Column 3

of CX 260 for the years prior to 1981) is the assumed cost over three
years for the construction of a non- integrated

CCP operation with a

000 tons. Of this total , $42 milion is WT' s own 1977
estimate for such a plant , while $2 milion represents the cost of a
capsule plant as estimated by Appleton in connection with a proposed
expansion of its Harrisburg facility. 279 There is some evidel)ce that
the cost would be slightly higher if state-of- the-art equipment such as
were
used. 280
tandem " coatefs
capacity of 67

114. The start-up costs estimated by Horowitz (Column 4 ofCX 260)
a figure derived from (98)Appleton s esti-

were $1 milion per coater ,

mate for its proposed Harrisburg expansion. 28l Appleton s estimate

however, has proven to be wrong. Start-up costs at Harrisburg have
been $14. 9

millon spread over nine years, with the bulk ofthe charge
occurring in the early years. 282 In addition, Horowitz did not assess
the new facility with a maintenance charge which may amount to as
much as $3 milion over the life of the project. 283
115. Since he had no data reflecting the cost of setting up a distribu(i. cost of conducting market studies; recruiting, training, and hiring salesmen; enlisting paper merchants and other initial

tion network

one- time-only

expenses), Horowitz arbitrarily assigned to this func-

JbCX 82F.
21' See Finding 49.
27M P.C. Smith 943--44

279 Horowitz 1422- 24; ex' s 822- 86.
See Horowitz 1573- , Hangen 2187 , 2345.
231 Horowitz 1424- 25; ex' s 167H , 168A
Heitpas 7538-7559; RPXE , VoL v. at H00128- With start-up expen:;es reflecti!1g the actual Harrisburg
experience 8nd " other expenses " at 12- , the IRR' s in Model 3 of Table 5 become 6. 2 without debt and 6. 7 with
debt. RX 752B.

28') Elliott 3042, HiP.pas 7531.

'"

BAT INDUSTRIES , LTD. , E'l AL.
852

Initial

Decision

tion $1 million (Column 6 of CX 260). 284 This figure does not include
costs attributable to ongoing distribution operations which are shown
under the " other expenses " heading. Whether such a modest investment in a distribution network would produce the 26 000 (99) tons of
CCP sales called for in the first year of the Horowitz model is speculative. 285
116. The net price per ton used by Horowitz (Column 7 of CX 260)
was Appleton s actual sales price in 1977 adjusted for a 5% inflation

rate , the same inflation factor projected by both WT and Appleton in
1977. 286 Horowitz then followed two different scenarios: in CX 260A
and CX 260B , he assumed that WT as a new entrant would sell CCP

at 3% less than the projected Appleton prices; in CX 260C , he assumed that WT would enter at the same prices as the projected Apple-

ton prices. 2B'

On this record , however , it is doubtful that any

appreciable volume could be obtained on the basis of a 3% reduction 2BB or that Appleton and Mead would allow any significant market share to be eroded through an unanswered price cut. 289
117. Horowitz s method of calculating straight- line depreciation

was in error. While he correctly added (in Column 16 of the model)
$2. 93

million each year (a $44 milion capital expenditure depreciated

over 15 years) he failed to include an (100) equivalent amount in

manufacturing costs (Column 8 of the model) because of a faulty
assumption respecting the applicability of Appleton costs to a new
entrant having a far lower volume of production than Appleton. 29o

When corrected the IRR' s shown in Modell of Table 5 are reduced
by 1%. Painter sought to regain the 1 % by switching to accelerated
depreciation. Accelerated depreciation , however , is not used by either
Appleton or B.A. T in assessing the profitability of proposed investments. 291

Respondents Hurdle " Rates
118. Painter s adjustment of manufacturing costs and " other expenses " produces an IRR of 10. 2% without debt as shown in Model 3
of Table 5. Complaint counsel then argue than an IRR of 10. 2% would

induce de novo entry since the Appleton acquisition was made on the
basis of an estimated discounted cash flow over 15 years of 10. 5%. 292

While 10. 5% may be adequate inducement for acquiring a relatively
M Horowitz 1427.
See , e. I!.. Elliott 3049-6 Horowitz 1417- , 1428.
mHorow;tz 1470 , J506
Ramey 3835 , 3853
",j Horowitz 1586-87 , Ker h"w 1320.
2l'1 Hietpa 7497- 7505
2', ex' 32Z- 74, 124Q, WON. 168B , T; RX' u1E , 62Z 34.
2'' ex 98C bul seea/soCX 137B where B. f described the expected return on the Applelon acquisition as "

minimum acceptable "

no(. outstandingJy attractive.

and .'

SeE alsoRX 28
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risk- free , profitable , and dominant (101) firm, 293 there is no evidence
that it is equally attractive for a greenfield venture involving consid-

erable uncertainty. The record indicates that RA.T. has required at
least a 15% IRR for a greenfield investment in the paper industry. '9'
Respondents ' Greenfield Models

119. The greenfield models prepared by Vera ElJiott for respondents ' defense case cannot be used any more confidently than the
Painter- Horowitz models. 295 The Elliott models (all of which show
losses or entry-discouraging IHR' s) are unreliable for the following
reasons:
(a)
Product mix.
ElJiott' s models are based on a product mix consisting of just seven items (CB 15# rolJs , CB 15# (102) sheets , CFB 17#
rolJs , CFB 17# sheets , CFB 14# rolls , CF 15# rolls, CF 15# sheets)
which were at the low-end of Appleton s rankings calculated on the

basis of gross profi as a percentage of sales. Thus Elliott excluded
from her model , without adequate explanation , ten products which
in 1977 were more profitable than the most profitable item in her
product mix. 2""
(b)

Technology.

Elliott proceeded from the premise that WT would
with any technological innovations which were not

not enter the U. S.

already in use by WT' s European operations in 1977/1978. This assumption effectively denied the hypothetical entrant such state-of
the-art techniques as tandem coating (except in RX
701),
high solids
capsule coating, and CB and CFB coating on the paper machine for

the Elliott models which included back- integration into paper making. 297 Elliott' s rejection of these advanced processes (all originated
(103) by Appleton and available to WT under the license profIered in
1977)'98 seems to be an odd starting point for a planning document
especially in the light of RA.T' s corporate policy of seeking out the
most advanced technology for non- paper
(i. cigarette)'"" expansions
c'I,1 n"st

183- ,'1, Sheehy :!4:2
2"' RX 7581-1. Fu! t!w purpose u!"determining t.he attrartive!",ss of an inv€stment. 1L\. 'I luoks first to the DCF

wit.hout debt. ObviousJy nUt' s could be wildly manipL1Iated by r,brmging the equity to debt ratio
\;, The E:JJiolt g-reenfieJd modeJOi include RX 277. (SingJe Coater for Cloy- based CCP), RX 278(Th)',,, CDiJt,TS for
Clay- based CCP), RX 27.' (Two CUiiteJ's and llase/CF Machine Fm' Cby- based CCPJ RX 542 (Two Co"l.ers and
!3aOic/CF M",chine FUI. Res;n- b"sed CCPI RX' s 593 , 594(TwD CoaLe" & Base/CF Machim' With C"rtain Etlciencieg
\dded For Clay- based CCPI. RX
701 (Two Coat.ers I-' or Clay-Rased CCP), RX
702 (Two Tandem Coaterg Fa)
;Iily- based CCPi RX 705js 11 revised version of RX 279which con. ects Elliott'" earlicr t.estimony respecting puJp
rlCHS

"" ex 483F. This ddirien"y jul.hH Eiliolt models. as well as the qUHstiunable I-J"xie used in lIw Heitpas mode!Oi
renat", 225 .\uprrd, sugg"st tk,t t.h(' qlJe tiolJ of product. mix mUSl be carefuJl r rl'solvpd jt) \Cnstructing a modeJ
a two "uat"r operat.ioll wJ.ich would not. be able to produce the entire range of products turned out. by much
ger App!dolJ The HOl"owit1.-piJint.er models simply gloss uver the entire qllesliul1 as they proceed from I.he
lion that the Appleton f' xp"rience wdl imfJJy be replkf1ted by tlw new entrant
, ElJiol! 2866- , 2873 , 2911- , 3076- , :JJ7Y32W,
38. 39, 6787 , 6801--2.
Elliott 3077 , 3180 , ;)235: CX 196F
'" Sheelly 3578, 3596-

),
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and WT' s plans to include new technology in its own European opera-

tion. auD By excluding advanced technologies , the Elliott models may
have inflated capital costs Cat a higher machine speed even one coater
may have met the targeted volume), raw material costs , freight costs
energy costs, production yields , machine downtime , broke (waste),
and employee costs. 30!
Performance.
Even apart from the exclusion of new technology,
(c)
Elliott' s handling ofthe performance of the new entrant' s mill in her

models is unpersuasive. 3D2 (104)
(d)
Costs.
Elliott used the capital costs (and the related depreciation
costs and interest costs) experienced by WT in 1977 during expansions
in Belgium and at its South Wales facility in the U. K. as well as costs
used in 1980 for a proposed European expansion (the so-called " third
site 3u3 There is substantial evidence that some of the capital costs
(and related depreciation and interest costs) would have been lower
if U. S. costs rather than European costs had been used. 3D4 Similarly,

Elliott' s figure for " mil capital" (normal capital expenditures necessary tl to keep a paper machine or a paper mill up to scratch" )305 were
based on WT' s European (105) experience which may not accurately
reflect the more relevant U.s. experience. aD6 The costs Elliott as-

signed to base paper 3D7

raise still

other doubts about the usefulness of

her models , as do her highly questionable employee costS. 30"
'11(1Elliott

67HI 82; ex' s 36A- , 192G , 376D , 377;\ 399A- C, 455A- 456C; RXPXG at B3206H.1A, 13302733A
Smith 916, EJlioll6731 , 67:4, fi36-38 , 6746- , f;749- , 6754- , ex' s 40, , 4:mA
JVc in creating her first sel of greenfield modcJs iRX' 277- 791. Elliott used the performarj(:!' of WT"H Belgian
"11 Sf' eYe.

operation. hardly an appropriate dwice for iI hypothetic,,) new U.s- entrant consid",ring (a) Lhe Belgium mills

UHe

;) much larger percentage of Jjghtweighl base paper (which impucls OIJ speed ami broke , ex 14R) thal1 the L'
ent.rant (Elliotl3095 , (718); (b) the Belgian mill produce more sheets (which aJso impactsan broke) than the US
entrant (RX 279:&-1);

(c) Belgian productiun runs arc shorter than 1JB. runs resulting in increased broke and mOn'

downtime (Elliott 31611. 70 , 6757); and (d) WT"s B, lgian operation was ineffcient (Elliott 3069; CX' :161 379 3RRF
389U- O.. and even improvements in Bele;um efrciency undertaken in 1978 were ignorcd by EJ1iott Elliott
30693113-11 32293210--41 326433031n bter models (RX' s

593, 594). EJJialt used the 1980 eiIcjenc;es of WT's planned expansion to a planned

European " third s;te. " but she djd not adopt the advanced technologies described in Finding 119(b)
mel Elliott. 3100 , 3104- . 3107--8, 3110- 11- Cnaccountably, howewr , Elliott switches to Appl"ton s 20% working

capital figure instead of WT' 15%. EJJiott 3188.
"'1 For example. in the Elliott mode! , the cost per ton ofa Aingle coateI' is $1, 114 ($49 mijJjon divided by 11 000
tons). RX' 277FR. EjJiatt herself: in evaluating the Appleton ar quisition had indicat.ed that the cost of.. US CCl'
coating plant is $6:16 per ton. Elliott 7101;
a/"oCX
see
82Z'uc, Elliott 2972- 7:!
!n;i Compare

Elliott 3320 and ex 375 with Hietpas 81.')9 SeeCX
62.

82Z -8- 2-9 f()r a

mill

capital expenditure for

aH of Appleton of$2 million as contrasted with EjJjott' s$2. 7 million per year for an integmted t.wo- coat.er operation
See alsoElliatl,
3156

1l, El1iotr. used 1975 ba e paper costs inflated by a 12. 6%

f cLor instead of adual 1977 co which were lower
Elliott 6586 , 6589- 911n addition, by using Appleton s freight costA (EJlott 2999- ::QOO) she made no iJlJowance
for freight saving on shipmen1s to an east caiJst plant where t.he new ef1lrant would pre5\JmablySee
locate.
Elliott
See

3342.

1"1 1n her bas" models ,

Elliott chaq,es the new entrant with 914 empluyees , 27 mol''' than \VT's plOposed

European " third site " aJthough the productivit.y of US. worker:; is great.er than their Europenn cO\1nterp,l!- , and
the liB work week and work year i. Jonger. Elliott. ::! 19- 23 EJliott ..Iso Rtt.rihuted to the new ent.rant 77 R&D

personnel although Appleton uses onJy 85 in a much larger operation. ElJolt 33.

'"

",.

906

FEDERAL TRADE COMMISSION DICCISIONS

Initial Decision

104 F.

Other Forms Of Entry
120. As an alternative to Horowitz s base model in which the greenfield entrant coats the CF , CB , and CFB components ofCCP , Painter
constructed a model (CX' s 476A- , F- H) which has the new entrant
buying all of its outside base paper , contracting out for the manufacture of CF and then reselling the CF at no profit , or only selling CB
and CFB , under the assumption that the forms printer would buy CF

support for the
proposition that CF could be purchased from an outside supplier and
resold at a break- even price. Indeed , the experience of Nashua , which
does purchase its CF from an outside supplier , is to the contrary.
Nashua s actual experience shows that it sustains large losses on its
CF sales nearly 20% in 1981.310 As a result , Nashua s carbonless
division usually operates at a loss. Although Nashua s experience is
the best " model" for this hypothesis , respondents tested it further in
an economic model based on Nashua s actual costs of purchasing rolls
ofCF superimposed on Appleton s operating effciencies. Such a plant
projects losses on CF and a low overall IRR of 6%.311
121. Complaint counsel also argue that B. T could have entered
the U. S. CCP market through a joint venture. Although (107) therc
from a paper (106) company. 3D9 There is no record

is a fragment in the record suggesting that WT considered (and reject-

ed) the possibility of such a joint venture with International
1976 312 and even allowing

Paper in

that this evidence is entitled to greater

weight than the post-complaint testimony ofB.A. T offcials concerning
their general distaste for joint
ventures 313 the economic feasibili-

ty of such a project was not established on the record and is entirely
speculative. 314
122. Another alternative advanced by complaint counsel is the posII'" ex' s 175A-C is an " adjustment " oCone of 1. he HeitpiJ base models appearing in RPX Eo Vol. 1. In addition
to the " wash.' sale afCf' , U", model can be had with diffen'nt inflation ratios. various forms ofdeprecial.ion, several
adjuslments of " other expenses, " a wide choice uffinanciaJ packages , and a/together in 16 diflerent " sceoarios "
CX'

476D -

-'In RX'

753A- P Seea/saRX .117A(" on rolJ sales than' is not roOm fur a C1' base paper manu/ac!.urer and th"o

a converter like Na hlJ" on CB and eFH to take two proJiL aod compete with :\CR and Mead whu are fully
intec:rated"
HJ RX

751J,CX
556 js complaint counsel' s ,mswer wjth diIferer. assumptions about " ot.her expense, " workjng
capital, freight savings , and pbnl emciencie . Most of complaint counsd' s criticism of respondents j\;Jshuf!
:Vodd" (RX 751.1) revolve
ound endle s speculation as to how Nashu;" treats " other expenses " and calculates
working capjtaL" AHlhaL was e tablishcd on the record is that RX 751.lrequires a srnalJ adjustment for failure
to take into acCOUtH volume rebates 00 purchases ofCr CX' s 56JA-

RX' s 44AIU Best 25,16-

, 2584-85 , S!lP,"hy 3451- , Ricketts 3605- 06. 3690.
"' ComplQint coum"l did not carry out even a rudimentary analy
of the profit bijjty OfSllCh a venture. And
wllile respondents ' mode! arC! joint vpnlure (RX' 172A- CJ is sll ped jnce it derjve from t.he Elliott models
(see
Finding 119), the attracr.iv(,rwss ora 50/50 joint venture (in which costs and profils
haredare
equaJly)

cannol be

tronger than the results shown in Table 5. As for a joim vent.ure in which a UB. paper company would join
its paper milking capability with WT' s coating nbility, it was not
hown on the record that .'uch a venlure would
any

intercst. 11'1 or that a papl-r company wOllld wilJingJy share profits with a coater , given lhe evidence in the record
thaI. papet. making IH:COIUlls for as ITlKh
s two- thirds of the profits derived from CCP production See Hangen
2044 , Best 25R..;

Initial Decision

852

sibility ofWT entry into the U. S. through one oftwo toehold acquisi-

tions-Nashua or 3M-although there is no evidence

whatsoever that

considered acquiring the CCP (108) assets of either firm. 315
Since neither Nashua or 3M is lacking in financial resources, the
relative failure ofthese firms as CCP producers must be attributed to
B.A. T

either lack of an integrated paper supply or an ineffcient technology
or both. 316 A WT acquisition would not have provided a paper supply;
therefore , the base paper penalties which attach to Horowitz s greenfield models would have applied with at least equal force had either
unintegrated toehold been acquired. Furthermore , given the impor-

tance which the CCP industry assigns to the design of cost effcient
plants 317 it was never explained by complaint counsel why WT would
have been attracted to CCP manufacturers who not only lacked paper
making capability (the most effcient mode of manufacture), but also
were operating coating facilities which had never matched Appleton
quality or Appleton s effciency. Of course , it is anyone s guess whether 3M' s or Nashua s unintegrated coating operations could have been
up- graded to the point where they would have returned a profit suffcient to have attracted WT. 318 As it happens , others who have exam-

ined the prospect of acquiring (109)

Nashua or 3M (both were

apparently available from time to time)319

have rejected the idea ,

a

judgment concurred in by 3M' s own management.

123. Still another form of entry advanced by complaint counsel is
for WT to license its technology to a U.s. firm. Although there is some
evidence that the licensing option was raised

321 the record indicates

that the return would have been too minimal for WT to risk creating
a potential new competitor who might be attracted to WT' s main

market in Europe. 322
124. Complaint counsel have abandoned the allegation in the com-

plaint that WT could have entered the U.s. CCP market by exporting
CCP from Europe. 323 (110)
!I, See Best 2440 , Cummings 5414- The Cummings Report, without going into detail , reje ted Nashua , 3M , Clnd
Boise as too small for W' to build on- Cummings 5414; RX 16G- In addition , Boise and !\asbua won t.hought to
be producing CCP under a technology which WT considered to be inferior. RX 16G
3)0 See Findings 36 , 37 , 105- See a/so Best. 2727- , Sheehy 3443- , Cummings 5266-67.
JI1

SeeCX 5332-21
There is evidence that both firms have inelIcient. equipment and plants. Kp.f.haw 1251-

, 1301-02 , Ramey

3903- Respondent. constructed models for litigation which purport. to show that the addition of new machines and
coater to either 3M or Nashua would have produced negative rRR' . Cummings 5311 , 5341; RX' 474C, 475C
The p. models ,If extensions uftllP Elliott mudels (Cummings 558083 5625-26) and were )lOt. relied upon for the
reasons stated in Finding 119
oW CX' s 82"
, 23f!A. As Kershaw of Nashua put it " 1 suppose anything is for Srlle at a price " Kershaw 1334.
"2" Ramey 3812- 20. See "Iso Kershaw 1315 for a less than enthusiastic endorsement of the attractiveness of

Nashua

l ex' s 240A, 243 , 245 , 365 , 366: RX' s 36E , 37C , M.
, Sheehy 3448-49 , Ricketts 3692- , Cummings 5355 , 5405; RX 37C
m Tr. 3400: RX 479C(' llOH) All the recurd evidence indicates that export ofCCP from the C. K. to the US. i,;

;m Best 2557-

not economically feasible SeeCX

54A: RX' s 79A 276'A-

!;,.
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DISCUSSION

RA.T , through its Wiggins- Teape (WT) subsidiary, is the world'
second largest manufacturer of CCP , a complex coated paper used to

make multi-part business forms. WT does not sell CCP in the U.
Appleton , a division of NCR , is the world leader and the largest U.s.
T acquires Appleton from NCR. Does
the B.
T acquisition of Appleton violate Section 7 ofthe Clayton Act
by reason of the actual potential competition doctrine?
The actual potential doctrine postulates that in oligopolistic markets , Section 7 may be violated when the opportunity for injecting
producer of CCP. In 1978 , B.

deconcentration or other procompetitive benefits through future de
novo or toehold entry is eliminated as a result of a leading firm

acquisition by a potential entrant. There is no issue in this case ofthe
perceived potential competition doctrine , the second branch of the
potential competition hypothesis. Under the perceived potential theory, present competition in a concentrated market is said to be adversely affected when the discretion- tempering impact of a firm on the
fringe and perceived to be a potential independent entrant is eliminated through the acquisition of a
(111J
leading company in the targeted market.
United States u. Marine Bancorporation 418 U. S. 602

624- 25

(1974).24

In contrast to the perceived theory, the actual potential doctrine

assumes that the acquiring firm exerts no competitive influence on

the targeted market prior to the merger , but competition would have
been heightened had the acquirer entered by alternate means. Al-

though the Supreme Court has twice reserved ruling directly on the
validity of the actual potential theory,
United States u. Marine Bancorporation , Inc. 418 U. S. 602 , 625 , 639 (1974),
United States u. Falstaff Brewing Corp. 410 U. S. 526 , 537 (1973), 325 the Commission has
emphatically endorsed it. The circuit courts, on the other hand , have
for the most part not dwelled on the validity of the theory, 326 grappling instead with the adequacy ofthe record facts required under the

various elements ofthe doctrine as articulated by the Supreme Court
and the Commission; that is , the competitiveness ofthe targeted market , the number of potential entrants , the capacity, interest , and
economic (112J incentive for entering de novo or by toehold , and the
j Not only j the perceived putential theory absent from the complaint , but there was no proof offered under
Qnytheory that C.s, ecl' PnJUUCCI.S identified
Bill

djctum in FTC

IJ. Pmcter

WT

as an imminent entrant

G(un/;/" Cu_ 386 U.s 56R , 575 (1967) ("TfProrter had actually entered

Clorox sdomi",ml posit.ion w0l11d hiJvebeen ended and conceotratiun ufthe industry reduced"
" A clear' e!ldur eme1l for the theury. however , appears inMercan.tile Texas Corp V_
, f1(wrd ofG""ern()r dr.
638
2d 1255 , 1265 (5th Cir. 1981) (" We lwlievc that t.he rloctrirw has logical for e "IJd i conSOllant with lhe
IRnrYll'''''' "" ,1 ",, v " r,h... rbvl. "n Ad"
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likelihood that successful alternate entry would have occurred in the
reasonably near future with the result that deconcentration or other
significant pro- competitive

65 F.

Products,

Ecko

effects would have been achieved.

347 F. 2d

aff'd,

C. 1163 (1964),

745 (7th Cir. 1965);

British Oxygen Co. 86 F.
86 F.TC. 518 , 580 n. 5 (1975);
reu d and remand sub nom. BOC Int l v. FTC, 557 F. 2d

Budd Co.
1241 (1975),

24

modified as tv
, 1174 (1979),
Brunswick Corp. 94 F.
96 F. C. 151 (1980),
aff'd as modified sub nom. Yamaha Motor

(2d Cir. 1977);
relief,

Co. v. FTC,

657 F. 2d

(1982); Heublein,
C. 464 (1981),

971 (8th Cir. 1981)

cert. denied,

456 U. S. 915

Tenneco, Inc., 98
rev d on other grounds 689 F. 2d 346 (2d Cir. 1982).

Inc. , et al.

In the absence of a

96 F.

C. 385 (1980);

definitive statement to the contrary by the

Supreme Court , I am bound by the Commission s clear holding as to
the validity of the actual potential doctrine.

As I have indicated in the Findings , CCP production for resale is a
tightly blockaded oligopoly which easily qualifies as a market ripe for
application ofthe actual potential doctrine as articulated by the Com-

mission. On the threshold issue of market definition , in its recent
synthesis of its views the Commission has emphasized that irrespective ofthe criteria (113) used (cross-e1asticities or " less direct market
indicia ),327 the purpose of market analysis (consistent with the objec-

tive of preventing or eliminating structural conditions which are conducive to collusion or tacit interdependent conduct) is to determine

whether related products or services place a significant constraint
on the ability of the merging firms to raise prices , limit supply or
lower quality. "328 In a word , (114) OTC is not a significant constraint
on CCP prices , supply, or quality. The two products are priced diflerTh('!\e .'

s rIirp.ct market indicia " include:

the persistence of sizeable price dispmitiesfor equivalent amou ntsofdifTerent pJ"oducts; the presence of
suffciently distinctive characteristics which render a product suitable only fur" speciiJlizcd use; the preference ora number uf purcbil

Wl10 traditionally w\c only a particular kind of pruduct for a diRtinct use; or

lhejudgmem ofpurchaBers or seller
to whdhl'r products art' in fact competitive In "ddition , where firm"
uch evidencp. may
routinely
tudy the business deci ion5 of other firm , iIJcluding thejr pricing decjsiun
reflect a singlp. product market
Statt'mentufFederaJ Trad,' CommiRsion Cuncerning Horizontal Mergers (JUIJt' 14 , 1982), reprinted
Junp. 16 , 1982)).
Rep. (CCH) Nu. 54fi at H4 (spe"ial supplemenr to 2 Trade Reg. Rep. (CCH) \1 4225 (.

inTrade

Reg.

1Ilso the focus ofrnarkp.l definition
Ibid. The cun traiIJts on the ability of the mergitjg firm to raise price
in the Justice Departmenl' Merger Guidelines wl,ich provide lhat " the Department will hypothe ize II p,.icE'
increllse offivc percent and ask how many buyers would be likely to
hifl to the othp.r products within one year
Tn evalu;Jtjngsuhstitutability the Dr,partment wiJl conside!:
(1) Evidence ofbuyt'r s perct'ptioIJs tl1;Jt the product art' or are not substitutes , particul"rly iflhost' huyer
have shilled purcbiJses betwcr,,, t.he products in response to changes in rellltivt' prit:, or other competitive
variables;
(2) Similarities or difrerence between the pruduct in cu

tomary uSllge,

design, physical cumposition and

other technical characteristics
(;1) Similarities or differences in the price movements of tl,e product over ;I period of years; and
(4) Evidence of' ellers ' perceptions lh t the produdS are or arc not
titute . particularly if husiness
decisions have been based un those perceptions

S. D"pl of Jl!stice , :."rg"r Guid,'lines , Srct.ion ITA (, June
"t fi88!- S (Aug. 9 , 1982) Ihereimlfl"r " Mi'ger Guiddines

14, 1982),

reprinted in2

de Reg. Rep. (CCJI) 14502

;,.
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ently from one another with CCP enjoying a persistent premium of
15% or more over OTC. The reliable evidence on cross"elasticities
shows that small changes in the size ofthis premium has no impact
whatever on the demand for either product. The premium persists
because in certain applications CCP is a non-substitutable product
while in others there is a marked preference based on convenience
and cleanliness. Thus in their everyday business decisions relating to
price , increases in productive capacity, or quality, CCP manufacturers look to what other CCP manufactures are likely to do and these
decisions are not (115) constrained by OTC considerations. Moreover

there is no supply-side flexibility between the two products since OTC
manufacturing facilities cannot be converted to CCP , and CCP facilities cannot be switched profitably to OTC manufacture.
That the CCP resale market is highly concentrated is not in dispute. 329 Furthermore , respondents have not come close to showing
that this market is performing competitively; to the contrary, the

reliable evidence points to a concentrated , extremely anti-competitive
oligopoly, sorely in need of a successful new entrant.
As for the other elements of the actual competition doctrine , there
are the related issues of incentives and (116) disincentives to entry
and whether WT enjoyed a unique advantage in overcoming the most

significant barrier. The incentives are obvious: in 1978 , when presumably a decision would have been made about entering de novo had the

Appleton acquisition been denied, the U.

CCP industry was in the

midst of a period of sharp growth and high profits. Both conditions
were expected to continue. Respondents , however , claim that the path

leading to attractive financial returns in the U. S. market was strewn
with problems- patents , technology, paper supply, distribution , personnel , and many others. While there may be some substance to some
of the problems , there is nothing in the case law which suggests that
alternative entry will be regarded as feasible only if respondent had
before it a problem- free path to success. What complaint counsel must
prove is that with respect to entry-blocking barriers (not all " problems ) WT enjoyed unique advantages which made entry feasible and
likely to succeed.
" Concentration in the ecl' market , whether Moore s in- hou e production is included or not , far exceeds the
rJm shold TIIlI ofl800 which is likely to provoke a Justice Department challenge ofa potential competition merger
Merger Guidelines , Section IV A3(a1.;: Tradfl Reg. Rep. (CCH) 11 4504 at 6881- 16. Although the inLp.rrml production
of Moore s is presumptively part af"he overall market according to the :\crger Guidelin . Sectiun IIB3 , ;: Trade
H.eg-. Rep. (CCH) II 4502 at 6881. 9 , in calculating concentration ratios and market shares , the Merger Guidelines
would geem to exclude ecl' produced in- hollSp. by Moore
ince " the Deputment wiH include onJy those sales JikeJy

to be made or capacity likcly to be uBcd in the geographic market in respunse tu a smaH but significant and
non- transitory increase in price. " Merger Guidelines , Section llD ,

2 Trade Reg, Rep, (CCH)I

4502 at6BBI- 11. Then,

nu evidence that Moure has responded to any price increase by seHing in the open market or that it has any
intention to engage in such competition in the fut, ure so as 10 " frustrate an eOort by the sellers ufthe relevant
product to exercise market power '. Merger Guidelines , Section IIB3 not.e 20 , 2 Tr",de Reg. Rep (CCH) n 4502 at
6BB1-
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From my reading of the record , it is plain that mastery of the
diffcult capsule coating technology with a cost-effcient manufacturing process represents a significant barrier to entry into the U. S. CCP
market.33o With respect to this barrier , (117) the record shows that in
1978 WT offcials had supreme confidence in their ability to make
CCP using their own clay- based technology. Moreover , on the basis of
almost a 30- year relationship with Appleton , and with a license to
manufacture in the U. S. with the NCR technology which Appleton

was willng to grant , it is likely that WT could have overcome the
differences between clay and resin and produced a high- quality, resinbased CCP for the U. S. market. These advantages alone immediately
separate WT from the entire class of potential entrants nominated by
respondents who either lack the technological know- how or are legally barred from using the technology in the U. S. and thus cannot be
considered as serious potential candidates. 33! However , the non- integrated mode of entry advanced by complaint counsel's expert , Dr.
Horowitz , has the effect of not only eliminating any presumption that
WT could have matched the effciencies of Appleton or Mead , but it
also raises serious doubts about even attempting entry notwithstanding WT' s mastery of the technology. (118)
On the question of the feasibility of alternate entry, after calculating the pluses and minuses (for example , the lure of participation in
the world' s largest and most profitahle CCP market weighed against

the problems of switching to a resin- based CF and setting up a distribution system) it is reasonable to infer that because the incentives

were so palpable , and the disincentives were not so overwhelmingly
discouraging, that WT would have looked at the bottom line-that

is

would alternate entry have been profitable? The burden of producing
evidence on this issue lies with complaint counsel who must prove
that WT' s examination of entry alternatives would have revealed that
it could have entered the U.s. CCP market through some economically attractive means other than the Appleton acquisition.

In evaluating the evidence on alternate entry, I agree at the outset
with complaint counsel that the issue is not resolved by the so-called
Cummings Report" which shows that de novo entry or a toehold
acquisition were specifically rejected in 1978 when the attractiveness

of the Appleton acquisition was being aggressively advocated by WT
corporate planners. The Cummings Report was a brief in favor of thE
Appleton acquisition. Moreover , it was prepared with knowledge tha'
330 For recognitioll of specialized manufacturing and tedmoJogicaJ
67 (lOth Cjr, l:er/. den.ied 410 U,S.

Copper Corp. v. FTC, 467 F.2d

Mfg. Cu. 430 F.Supp. 729 (D. Md. 1976)
"3, See Merger Guidelines, Section IV A3(c.

experience as an entry barrier see
930 (1974);United

Kennec(

States u . Black and Dedi

2 Trade Reg. Rep- (CCH) II 4504 at 6881- 16. (" Other

things bei

equaJ. the Dep 'rtrnent j" increasingly likely to chllJlenge a rnlJrger l\ the number of other similar!y situated fir
decreases below thrtoe and as the extent of the entry advantage over non.advaotaged firm increases.
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the issue of alternate forms of entry has antitrust consequences , and
it is fairly predictable (as one court has noted) that- (U9)
. . . once the legal issues are known to astute corporate counsel, future facts as to

corporate intent can be expected to be shaped under careful legal guidance to negate
any inference that a corporation intended to enter any particular market which it later
enters by merger.
Nor is the entry issue disposed of by testimony of respondents

offcials to the effect that under no circumstances would B.A. T have
entered the U. S. market except by the Appleton acquisition. It is so
patently in respondents ' self- interest to present such testimony that
its utility is sharply limited. "333 Besides , the views of company offcials about the desirability of leading- firm acquisition and the unat-

tractiveness of de novo entry reflects a management perspective
respecting competition which has little relevance to the antitrust

issue at hand. Thus to WT , acquisition of Appleton and maintenance
of Appleton s 50% or more market share against any erosion was
desirable to " ensure stability and real market leadership. 334 In other
words , clearly ifWT had its way, it would prefer to enter the U. S. CCP

market in a mode which does not upset the competitive status quo.
The issue here is what (120) would have happened if WT had not had
its way because of the antitrust laws of the United States. Or as the
district court observed in
Phillips Petroleum:
... entry by acquisition is almost always more attractive to management than independent entry. An acquisition enables a company to quickly capture the acquired company s share ofthe market. Risk is minimized. Moreover , the competitive force ofthe
acquired company, which would be present if the acquiring company entered unilaterally, is eliminat.ed. It win t.hus be in a company s self-interest to present subjective
evidence of a lack of any intent to enter the market unilaterally. . 335

By the same token , the alternate entry issue is not resolved by a
,howing that Appleton and Mead have experienced a level of growth
md profits suffcient to attract the interest of WT. It is one thing for
l firm to be interested in a market , but until that interest manifests
:selfin an investment decision , the only proper inference to be drawn
: that had the acquisition route been blocked , B.A. T would have made
1 evaluation ofthe profitability of another form of entry. Complaint
'unsel concede this point more or less since they concentrated their
forts during the hearings on constructing and demolishing various
! Brodl€y.

Oligopoly Pow,. Under the Shama" rmd Clayton

L. Rev, 285. :J57- 58
COiJi. UnJ)

AI' I. - From Economic Theory 10 Legal Policy,
(1967),q1wted ill United States
Ir PhiL/'f''' Pelruleu", Company.
367 F-Sl!PP- 1226 , J238

United SI'Ites u. Fulstu.ffRrewlug C(Jrp_

RX 162367 F.SlJpp at 12.

4JO

S 526

565 (1973j (concurring opinion ofMr, Justice M;jr hal1.

.. -' , -

y,
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economic models--xpert estimates of potential profit based upon
assessment of risks , costs , and rate of return under various hypotheti-

cal conditions-which were created (121) specifically for this liigation in an attempt by the government to prove the feasibility of de
novo entry and by respondents to prove the impracticality of this
option.

The approach taken by complaint counsel is supported by the emphasis which the Commission , the courts , and other authorities have
placed on objective facts relating to the feasibility of alternate

entry

such as thc actual experience of other firms 336 the existence of any

special cost advantages or disadvantages to the new entrant 337 and
whether entry is attractive in the sense that expected profits are
likely to survive the output expansion represented by the production
ofthe new firm. 338 As it happens , in a seminal article on the subject
a leading antitrust scholar seems to have anticipated the very " modeling " approach taken by complaint counsel by suggesting an inquiry

into the prospects for future profi- that is , having experts predict
what the range of profit would have been if independent entry has
been attempted , and whether (122) the predicted profit level would
have induced independent entry. 339
In short , there is ample precedent in Commission and court cases
as well as respected academic support for the proposition that eco-

nomic models grounded on objective facts alone may serve as a surrogate for the feasibility of alternate entry. Stil to be resolved , however
is the question of whether the models constructed by complaint coun-

sel for this case can be used with a reasonable degree of confidence
to predict an entry decision. Or to put
it somewhat differently, it must
be determined whether the record contains a model whose assumptions and factual (123) predicates have withstood the adversarial process to the point that it represents convincing evidence that it was in
RA.T' s economic self- interest to attempt a greenfield entry. Since the
IJ.; lfl'/lMein lnc.. 96 F. C. 385 , 588 (1980)
HI Tenneco. fnc. Ii, FTC689 F.2d 346 , 354 (2d

Cir. J982).

j;lg 5 p, AreeJa and D. T\1rT. er, Anlilm.-I Law 1: 1121c2 at 109 (980)

Joint Ventures Under The AI!lilTI-,1 I-ows: Some Reflections Oil tiu' Significance o(P,mn- Olin. 82
1028- 29 (1969) However , another hig)lly respected scholar has warned (with remarkable
prcs ience) that the profit modeling ClpproHch wjB open the door to evidentiary cunflid and uWlJHJigeable compkxity in litigation as " c(Jmpeting experts escillflte t.he subtlety orthe ilnalysis, " BroJj, PIJtential Cvmpl'lilion
Under the Merger Grddelines. 71 CaL L Rev. :n6 at .'91 (1983). Professor Bradley s own approach to potentia)
competition , w)lich is ba ed upon gf!ogr!lphic !lnd product prDxirnity
(ibid. and BrodJey, Pvtpnliul Competition
Pitofsky,

Harv. L. Rev. 1007 ,

Mergers' A Sime/ura) Synth.esis 87 Yale LJ, 1 (J977)), has been rejected by tiw Commission with concurring
statement by thcn Commissioner Piwfsky Statement oft)l! Federal Trade Commission RegarJinf, Stilff Recorn
mend"tion of Adv,JDce Notice of Proposed Hulcmaking- on Potontial. Competition Mergers (19fi9- 1983 T!'JI1fer
Binderj T!'Jd" Reg. Rep. (CCH)

119 at 55 943 (October 7 , WHO). Subsequently, the modeling npproacJJ milY have

,,(7b:.. Corp- u , Hourd o(Cou. o( Fed Res. 649
2d 1026 , 1047 (5tJ! CiL 1981)
but win, the "dded caveat lhat the pJainti(f must offer " a persua ive rationiJle
" showing that basf'd upon an
allalysi of comparative profitability the acquiring firm wnuld prefer entry into t.he t;Jrgeted m rk!' over othe!
il)ve%mentopportllnities

received sume support f,-m Republic
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burden rests with complaint counsel , this means that their entire case
depends on the validity of the Horowitz- Painter models.
There are several reasons why the government' s models do not
inspire confidence. To begin with , the reliability ofthe models initially rested on Horowitz s supposition that the non- integrated new entrant (WT) would simply trade effciencies with integrated Appleton
with the result that manufacturing costs of one could be borrowed by
the other for the purpose of creating a model. One searches the record
however , in vain for solid support for this facile trade-off, and appar-

ently not sure themselves that divestiture can rest on such a slender
reed , complaint counsel next attempted to build into their model a
non- integration penalty of $85 accompanied by a substantial reduction in " other expenses. " For these crucial adjustments , however
there was no testimony at all, complaint counsel relying instead on
their adroitness in raising questions about the accuracy of much higher penalties which appear in respondents ' pre- litigation business

records. But even complaint counsels ' consummate skill in cross-examination did not produce evidence which proves that a $85 penalty

is clearly right or a $113 penalty

(one of several higher penalties

which (124) appear in respondents ' business records) is clearly wrong.

What it did produce is additional doubt about the usefulness of models
which are patchwork affairs that pick and choose selectively from
another firm s experience when on its face the experience ofintegrated Appleton may not be germane to the hypothetical non-integrated
new entrant. 340 And although it may be possible to make corrective
adjustments when the costs of one firm are engrafted onto those of a
markedly different firm , the adjustments were not made here with a
level of precision that convinces me that the form of U. S. entry posited
by Horowitz-a 67 000 ton non- integrated coating operation

would

have been profitable enough to attract B.A.

It should be understood that I am not holding complaint counsel to
an elevated standard of proof which exceeds the " reasonable probability " test for judging the likelihood of independent entry. 34l Certainly,
'1" Complaint counsel might have attempted to improve on HHitpas ' and F.UlOlt' S performances
(see note 225
and Finding 119). and with the support of an nngiocering study and uxpert testimony respecting proullct

Silpra.

mix and Co t5, perhaps they could have constructed an acceptable model ofa non- integrated CCP producer. Instead
they held Horowitz and Pilinler borrow selectively from integrated Appleton s experience , but they drew the line
at using Appleton s pre- litigation assessment of the pl'naIty wldeh ari
wherJ b8Sr. p8per is brought in. Thi cruci,,!
void in the record wa nr.ver adequately RUed

111 United States u. Penn- Olin Chemical CO. 378

S. 158 175- 76 (1964). CompJaint cOllosel devot" wosiderabJe
two other articuJatioo of the quantum of proof required in potentia! ca r.sProfes orTurner s " clear proof" that de IJOVO entry would have beet" " certain " (Turner Cong!omerute Merger".",,"Section
,,/"he Clayton Jkt 78 HMv. L. Rev. 1313 , 1384 , 1386 (1965)) and the Fourth Clrcuit' uneql,ivoc!1l proor'
that an acquiring firm actually would have entered de novo.
FTC v. Atluntie Richfield Co"549 F. 2d 289 , 294 (4lh

efforl in their briefs
to aI-tacking

Cir. 1977). Complaint counsel argue that thesr.
t"ndards may hiJve been superceded by later authorily(see, e.g.

HUC Int ! Ltd Ii, FTC 557 F. 2d 24, 28 (2d Cir. 1977);
Mercantile Texas Corp. v. Board of(;ovenwrs, clc. 638 F2d
1255 1268 (5th Cir. 1981)) indicating either a growth in confidence or a decline in apprehension over predicting

what businessmen will do in the future if the acquisilioD is overtufOed or would have done in the past had the
aC(juisilion been blocked. Allhough r aln not as certain CiS compl"int counsel th"t in this stage of its development

tl.
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the government is not being (125) asked to create doubt-free economic
models which absolutely assure entry. What I am saying is that when
a record contains no convincing industry testimony in support of
entry in the form of a non- integrated coating operation , or evidence
of a past history of successful entry in the mode hypothesized by the
government or contemporaneous internal documents from respondents ' own fies establishing that a particular investment course was
investigated and found to be attractive , and instead complaint counsel
stake their claim exclusively on a model constructed for litigation , the
bottom- line profitability of (126) that model must be so clearly estabthe
compels
lished and so convincingly defended that it rationally

conclusion that had the acquisition route been blocked it would have
been clearly in the respondents ' economic self- interest to invest de
novo in a non- integrated 67 000 ton coating operation in the U. S. CCP

market. As it happens , putting the models aside , the record evidence

indicates that the mode of entry advanced by complaint counsel'
expert would have been a departure from what the industry generally

regards as the most effcient form of CCP manufacture. As for the

reliability of the models , they are simply too speculative and uncertain with respect to the cost of manufacturing to be used to predict
a course of business behavior which is not otherwise supported on the
record by either contemporaneous documents, or by a track record of
success , or by industry opinion as to the likelihood of success. Finally,
even if all doubts about the Painter- Horowitz model were resolved in
complaint counsel' s favor , there is nothing in the record which proves
that B.A. T would invest in a U. S. greenfield CCP facility (hardly a
risk- free venture) in anticipation of a 10% lRR , the bottom line of
complaint counsel's ultimate model.

The complaint should be dismissed for failure of proof. (127)

CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction over respondents
and the subject matter of this complaint.
2. On or about June 30 1978 , respondent B. T acquired all of the
assets of respondent Appleton from NCR Corporation.
af"ly discard any potential compet.ition criteria not explicitly repudiated by thf' Sllprcmc Court . I bavc
pruceeded on thp. premise that the government wouJd have prevailed bad it proven that there was availahle t.o
B.A. T a form of entry which wa o demon trabJy profitable that it could not rationally be rejected by a finn
jntere ted in the targeted market. r believe that thi approach is cunsistent with the formula sugge led by Mr.
Justice .\ar hall in his concurring opinion Falslo(f,410
S. at 568 (" in a case where the objective evidence
in

one can

strongly fi.1VOrS entry

de novo

n(JVrJ by
firm which asks us to believe that it does not intend todeenter

asks us to believe thilt it does not intend to act in its own economic seJf;interest"

implication
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3. At all times relevant to this proceeding, B. T and Appleton were
engaged in Commerce within the meaning of the Clayton Act.
4. For the purpose of assessing the legality ofthe acquisition under
Section 7 of the Clayton Act , the relevant line of commerce is the
manufacture of CCP for resale.
5. The United States is the appropriate geographic market.
6. The U. S. CCP market is highly concentrated , blockaded by a
technological entry barrier , dominated by Appleton , and undoubtedly
would benefit from the pro-competitive effects of successful new entry.

T (through its WT subsidiary) never sold CCP in the U.

7. B.

however , because of its technological capability and prior (128) relationship with Appleton , it was the most likely potential entrant into
the otherwise blockaded U.s. CCP market.
8. Although WT had an interest and an incentive in evaluating the
feasibility of U. S. entry, the model of entry advanced by complaint
counsel does not constitute reliable , probative , and substantial evidence that it would have been in WT' s economic self- interest to enter
by means of a non- integrated

greenfield coating operation.

9. There was a failure of proof that WT would have entered by
toehold acquisition , joint venture , export , or through a licensing arrangement.
Accordingly, the following order should be issued:
ORDER

The complaint is dismissed.
OPINION OF THE COMMISSION

By DOUGLAS Commissioner:

The 1980 complaint in this matter alleges that B.A.T Industries
Ltd. ("B.A.T" )land Appleton Papers , Inc. ("Appleton ) violated Section 7 of the Clayton Act , 15 US. C. 18 , and Section 5 of the Federal
'After the complaint was filed, BAT changcd its offcial name to RAT Industries I'LC. IV at 1 IJThe following "bbrcviations are used in this opinion

initial d"r.ision page number
initial decisiun findin number

IDF
Tr.

lranscriptoftestimony page number
- complaint

CAB
CRB
CI'F
CHIRAB

counsel's exhibit number

- compbint counsel's appeal brief

counsel's reply brief
complaint counsel's pruposed finding of fact number
complainl counscl's reply finding of fact number
respondent' s "xhibit number
respondent' s answering brief

- complaint

-

"...

.L.
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Trade Commission Act , 15 U. C. 45 , when B.A. T acquired the assets

CNCR"

ofthe Appleton Papers Division ofNCR Corporation

in 1978.

More precisely, the complaint alleges that the acquisition might sub-

stantially lessen competition or tend to create a monopoly, and unreasonably restrain trade and hinder competition , in the manufacture
and sale of chemical carbonless paper (" CCP" ) in the United States.
At the time of the acquisition , B.
s Wiggins Teape (2) Group, Ltd.
subsidiary CWiggins ) was the largest CCP producer outside the
United States, and Appleton was the largest CCP producer within the

United States. ID at 2. The complaint does

not allege either that

Wiggins competed with Appleton in the United States market or that
Wiggins was perceived to be a potential entrant into that market at
the time of the acquisition. Instead ,

it alleges that Wiggins was a

significant " actual potential entrant" into the United States market

because (1) the market was highly concentrated and protected by
extremely high entry barriers; (2) Wiggins was one of only a few firms

that possessed the capability and incentive to enter the market, and
would probably have entered the market by other means if it had not

acquired Appleton; (3) feasible alternative forms of entry existed

including establishing manufacturing facilties in the United States
establishing joint ventures or licensing relationships with firms not
already in the CCP market , acquiring a toehold firm , or exporting
CCP into the United States; and (4) the Appleton acquisition eliminated the prospective deconcentration of the United States market from
an alternative form of entry, heightened Appleton s dominance of and

entry barriers into that market , and may have eliminated the competitive benefits of internal expansion and innovation by B.A. T.

(3)

The Administrative Law Judge in this matter dismissed the complaint. In their appeal from that decision , complaint counsel argue
that the initial decision should be reversed , and that B.A. T should be
ordered (1) to divest Appleton completely, 3 or (2) to divide Appleton
CGP
operations, either by retaining one plant
and selling the other or b-: selling both plants to different purchasers
acceptable to the Commission. CAB at 5 , 52- 53. B. T and Appleton
into two freestanding

argue in response that the complaint should be dismissed.

This case raises important questions relating to the contours of the
actual potential competition doctrine. For the reasons detailed below
including in particular the absence of clear proof that B.A. T would

have entered the United States CCP market independently had it not
2 cCP is a coated paper used to milke multipart bl.siness farms. A typical CCP form consists of three sheets: a
top sheet with a dwmjcalJy coated back (" CB" ); a middje sheet chemically coated on both front and bClck (" CFB"
and Ii bottom sheet with a chemjcHJjy coated front (" CF" ). Mochanical Dr manual preSSIJre applied to the top
h()et
begins a chemical reaction that transfers image.' from the top sheet to lower
heets- IDF J6-18
I PUrsl.ant to the proposed divestiture , B.A. T would be permitted to reserve the right to manufacture and sell

ecp jn the United States,

using the Appleton patents and knowhow (as improved since the acquisiliOll)

j;'
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been able to acquire Appleton , the Commission has determined that
the allegations of a violation ofthe actual potential competition doc-

trine have not been sustained, and that the complaint must therefore
be dismissed. (5)
L INTRODUCTION

B.A.T , the twenty-eighth largest industrial firm outside ofthe United States ,

is chartered in the United Kingdom and has its headquar-

ters in London , England. IDF 1. In fiscal 1977 , B.A. T

controlled assets

valued at $6 billon , and earned $827 milion in operating profits on
sales valued at $11 billion. IDF 2. Its United States holdings , adminis-

tered through Batus, Inc., a Delaware corporation , include Appleton
(paper), Brown and Wiliamson (tobacco), Gimbels , Marshal Field , and
Saks Fifth Avenue (retailing), and Germaine Monteil and Yardley
(cosmetics). In fiscal 1977 , B.A. s sales in the United States and
Canada totalled $3 bilion. IDF 4. B.A. T has owned Wiggins , a United
Kingdom paper manufacturing and merchandising firm , since 1970;
Wiggins ' sales approximated $920 milion in 1978. IDF 5. In 1977
Wiggins sold 85 000 metric tons of " Idem " its brand of CCP , repre"
senting 45 percent of total CCP sales in the United Kingdom and

Europe and making Wiggins the second largest CCP producer in the
world. IDF 6. From 1956 through 1978 , Wiggins produced CCP under
a series oflicenses from NCR Corporation that gave it access to NCR'
patents , technology, and knowhow but limited its CCP sales to Europe
and other designated areas outside the United States. IDF 7.
NCR Corporation , headquartered in Dayton , Ohio , is primarily engaged in the manufacture of computers , offce machines and related
products , and business forms. Its sales amounted to approximately
$2. 3 bilion in 1977. IDF 9. In 1954 , NCR developed a commercially
marketable CCP; it contracted out the (6) manufacture ofthe product
for over a decade to the Appleton Coated Paper Company and other
firms. In 1971 , after acquiring Appleton , NCR combined Appleton
with another CCP producer to form Appleton Papers , Inc. as its CCP
manufacturing and selling arm. In 1973 , Appleton became the Appleton Papers Division of NCR. IDF 10. In 1978 , Appleton produced
213 000 tons ofCCP , valued at more than $236 million , making it the
largest CCP producer in the world, accounting for approximately 60
percent of CCP sales in the United States alone. IDF 12.
On June 30 , 1978 , BAT acquired Appleton from NCR for $299
milion. With that acquisition , B. A.T became the world' s largest CCP
producer , accoUloting for over 40 percent of world-wide production.
IDF 13- 14.

g,

/),

.,

/). ".

),
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II. THE ACTUAL POTENTIAL COMPETITION DOCTRINE
A.

Economic Principles

potential competition doctrine represents a rather
The
actual
peculiar theory of competitive injury that can best be explained by
perceiuedpotential

first comparing and contrasting it with the

compe-

tition doctrine , and then developing relevant economic principles to
govern its application. The perceived potential competition doctrine
postulates that the prospect of entry may pressure firms in oligopolis-

tic markets to behave more competitively than they might otherwise'
The perception that entry will occur if prices are raised to supracompetitive levels may in fact produce a competitive (7) equilibrium

regardless of other structural or behavioral characteristics. In this
situation , the removal of a perceived prospective entrant through
merger or acquisition may weaken the restraint on raising prices and
current
competition or tend to create a
therefore substantially lessen
monopoly within the meaning of Section 7 of the Clayton Act.
potential competition doctrine postulates
By contrast , the actual
that a merger or acquisition may prevent the relevant market from

as competitive as it might otherwise become. 6 The theory

becoming

not

postulates a market of oligopolistic firms that currently does

perform competitively, at least in part because the market incum-

bents do not perceive any particular firm to be a prospective entrant
that constrains their pricing discretion. The theory nevertheless postulates that at least one firm outside the market actually does possess
the financial and productive capability, interest and incentive to
enter successfully. If that firm then acquires or merges with an incumbent firm , instead of entering the market itself, the market wil
become
as competitive as it would have become had
theoretically not
the outside firm simply entered independently, by (8) means of
novo

entry, a toehold acquisition, or in some other alternative fash-

ion. 7 In short , the actual potential competition doctrine focuses upon
, E.

p, Areeda and D. Tunler, V

An/ilmsl Law: An A'Il/YBis Of Anti/rust Principles And Their Application

69(\980)
g., United Siaies Marine Bancorporotion 41R U, S. 602 , 639- 40 (1974); United States u. Falstaff BrewinR
Mercantile Te::ws Curl'. v. Board of
Corp. 4.10 U.s 526 , 535 P. 13 (973);id. at ,'559- 60 (Mar hal1 J" cOPcl.rring),
BOC In/analinn"l Lid v, rre 557
Governors oflhe Federal Reserve System. 638 F.2d 1255 1204 (5t!, Cir. 1981);
2d 24 , 26 (2d Cjr. 1977)
6 Areeda and TurntJr, !;upranote
Macon/ile Te:uLS Corpsee flOC International LId

, at 69.

Board ofGovernnrsofthe Fcderal Reserv Sygtem
FTC.

638

2d 1255, 1264 15th
Cir.

1981);

557 F.2d at 26

Precisely defining a " toehold" ar.quisitiotl is ofcoursediffcuJt.

See, e. , BOC International , Ltd. lI. F1'

557

at 26 n. 3 and cases and commentary cited therf in. The Commission has previuus!y taken the position that the
acquisition uf a firm accounting for ten perc ml or less of siJles ;(1 a given market should be presumed to be a
The Budd Co. 86 F.
procompetjtive toehold acquisition E.rr. Bea/rice Foods Co"fiG FTC 1 , 66 n. 8 (1975);
518 582- -83 (1975). The Dcpartm nt of Justice has determined that it wilJ Dot challenge acquisitions under the

actual or perceived potentja! cumpetition dOdrines jfthe acquired firm controls fivl! percent or less of production
DT saItos in the t;Jrget nHITktot.

'/uMice Department Merger Guideli"es(June

Trade Reg. Rep. SpeciaJ Supplement (,June 14 , 1984) ('lJOJ Guidelines

, 1984),

reprilled in46 Ant.itrust

&

at 5-.

(footnote cont'd)
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injury because a currently noncompetitive industry will not become as competitive as it migJit have as a consequence ofthe merger or acquisition at issue. This characteristic limits
the doctrine s applicability considerably. As the Second Circuit has
the prospect of

future

indicated, the doctrine
rests on specuJation about the future conduct and competitive impact ofa firm currently outside the market and perhaps intending to remain so. Even irthe likelihood of a
firm s entry is a probability, as distinguished from an " ephemeral possibility, " . . . its

potential entry does not promote existing competition , since at most it may become a
competitor

in futuro/;!

By contrast ,
upon the prospect of

(9J

the perceived potential competition doctrine focuses
current

injury to a state of competition that

already exists.
The actual potential competition doctrine rests upon firmest
ground when it is virtually certain that , but for the merger or acquisition , the prospective entrant would have entered the market involved
on an independent basis in the near future. As the Second Circuit has

indicated:
If there is no showing that the acquiring firm would have entered the market but for

the acquisition-and if the acquiring firm is exerting no present influence on the
market as a perceived potential entrant , as is concededly the case here-then jt cannot
be said that the effect of the acquisition " may be substantially to lessen competition
Clayton Act Section 7 15 V. C. Section 18. In such situations , to the contrary, " there
may even be a competitive gain to the extent that (the acquiring firm) strengthens the
market position of the acquired firm.

If independent entry into the relevant market is unlikely to occur
then the acquisition or merger that actually occurs will almost cer-

tainly have no effect on future competitive conditions. Therefore , the
likelihood of injury to future competition from the merger or acquisition falls as the likelihood that the outside firm would have actually
entered independently falls.

The economically sensible application of the actual potential competition doctrine requires the existence of a number of other necessary conditions as well. First , the relevant (IOJ product and
geographic markets must be both concentrated and performing poor-

ly; that is , they must be oligopolistic and characterized by prices
Hereinafter de rlDlioentry,
entry by rn"an5 of" t.oe- d "CqllisittOll , and other forms of emry dUlt are alt.emiltives to entry through merger with or the acquisition ofa substantia! incumbent firm , wil1 be referred to roUeclivIClyas indepcndententry.
United Slale!; v- Siemens Corp- 621 F.2d 499 , 504 (2d Cir- 19801 (citation omitted)
BOC Iniernat;onal Ud. v. FTC 557 F.2d at 27"- quoting Uniled Stntes Ii- Falstaff Bn!winli Corp. 410 D.
t 561 (Marshall , J. , eoncurring)

'"

);
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substantially in excess of marginal cost. 1O Second , barriers to entry
must be substantial; however , entry cannot be completely blockaded
or the loss of a potential entrant through an acquisition win be of no

consequence. ll Third, only a few firms must be capable of entry, so
that the loss of a single firm as a prospective entrant may in fact
injure prospective competition.1

When an the necessary conditions listed above exist , independent

entry may yield more competitive benefits than the acquisition of a
leading firm in the target market by an actual potential competitor.
However , applying the actual potential competition doctrine too vig-

orously may insulate ineffcient leading firms in noncompetitive markets with substantial barriers to entry from the threat of potential
takeovers, without inducing the desired alternative outcome of independent entry. For example, consider an oligopolistic market where

entry is very diffcult , perhaps due to problems associated with mastering a complex technology, and only a few outside firms (using the
same or a similar technology) are capable of recognizing competitive

sloth or technical ineffciency in incumbents. In these circumstances
ousting current management through an acquisition (ll) might very
well improve competitive conditions, but might nevertheless be deterred by overly zealous application ofthe actual potential competi-

tion doctrine. In short , while the doctrine is theoretically sensible , it
must be applied with considerable care, lest it create more competi-

tive problems than it solves.
The evidentiary problems associated with the actual potential com-

petition doctrine present almost as many diffculties as its theoretical
foundation. The theory presumes that incumbent firms in the target

market do not consider the acquiring firm to be a likely potential
independent entrant. Because incumbent firms presumably understand industry conditions quite well , however , that creates a strong
presumption that the acquiring firm is in fact
nota
potential independent entrant.13 Incumbent firm perceptions presumably incorporate
all publicly available information. Therefore , the best information for
establishing that the acquiring firm is in fact a likely actual potential
entrant ordinarily win
notbe
available to incumbent firms. Ifpublicly

available information gives incumbent firms the impression that the

acquiring firm is unlikely to enter independently, then it seems likely
that the acquiring firm wil reach a similar conclusion and not attempt to enter independently. (12)
1'1 See

Arced;! and Tumer

supra

note 4,

at 76-80 , 88

" IJ. al85-8B.
at 70-7l; Bradley,.
Po/enlial Competition U!'der the Merl'er Gllidelines 71 Cal. L.J. 377 , 378 (1983).
IJ Tn perceiuedpotenti::t
competition cases, courts have anaJogousJy reljed upon t.he perceplions or incumbent
finns to deterrnirw wheLher or not a pot.ential entrant conslrains incumbent beJmvior.
See Tenneco ,

689 Y2d 346 , 358 (2d Cjr- 1982.

Mfg Co.

430 F.supp. 729 ,

Inc. D, FTC.
Un ired Slnte.' v. Siemens Corp. 621 F.2d at 508;United Slates v. Blacfl Decker

769- 73 (D. ;"jd, 1976)

:\.

FEDERAL TRADE COMMISSION DECISIONS

Opinion

104 F.

The best evidence that a firm is an actual potential entrant there-

fore wil ordinarily consist of internal , non-public information , such
as capital budgets or expansion plans , that makes it clear that the
firm would have entered the target market independently had it not

been for the merger or acquisition.

The credibilty of this sort of

subjective " evidence should be heightened by the fact that its existence conflcts with the litigation interests ofthe acquiring firm.!' As
Areeda and Turner point out:
The only clearly credible (subjectiveJ evidence (relating to pre-merger entry intentions)
is that which is contrary to a firm s litigation interest-q. The clearest example would
be subjective evidence by a firm defending a merger of its affrmative intention to enter

independently a market actually entered by merger. I5 (13J

It wil often be diffcult to secure such evidence. Nevertheless , ifthe
firm s intention to enter independently has become suffciently con-

crete to warrant the preparation of capital budgets and other actual
steps toward entry, that intention will ordinarily be memorialized in
one documentary form or another. The credibility of subjective evi-

dence that the firm would have entered independently but for the
acquisition must of course outweigh the credibility of conflicting publicly available information.
B.

Legal Principles

The Supreme Court has twice reserved judgment on whether an
actual potential competition merger may violate Section 7 of the
Clayton Act.!6 However , two lower courts have concluded that such
a merger or acquisition may violate Section 7 in some circumstances.!' The Federal Trade Commission has reached the same conclusion , stating that
a potential entrant's acquisition of a leading firm in a concentrated target market may
14 Subjective evidence purpart.uJy establishing t.he opposite conclusion mUSl be evaluated carefl,l!y. An outside

firm defending a merger or acquisition has a strong incentive to deny that jt would have entered independently
if the merger or acquisjtion had been prevented- As Areeda and Turner point out, testimony " in the COUTse of
liiigaLion is the least rejjabJe " but firms that ::mticipate the possibility of merger or acquisition are aJso Jikely 1.0
keep internal document" discussing independent entry as negative as possible " until the moment oradual positive
steps lowilrd ent. " Arced" and Turner silpranote
, at 103-04 citing United States u. Falslarr Brewing Corp.
410 U. S. at 568- (;9 (MarshHU , J. concurr,ng)
Srlme courts have oevcrthdess f:oosidercd this sort of evidence , at
least when objective evidence "Iso makes it doubtful t.wt independent entry would have occurred.
Idat
104 citing
UnitedSlalecs
Penn- Olin Chemical CO.,246 Supp. 917 , 931- 31 (D, Del. 1965),
arrd byon ",/luJ,lIydiuided ('ourl
189 t..s. :J08 (1967) Hod

United States u. Wachouio Corp. 313 F.8upp. 632, 636 (W.

10 Areeda aud Turner supmnot.e4 at 10416 United Stdes v. Marine Brlncorporution,418

S. 602, 625 , 639 (1974);

C. 1970)

United Stutes v. FalstalfBrewing Corp,

10 U. S. 526 , 537 (1973)

Yrjmano MOlor Co. , Lid. u. FTC.
657 F. 2d 971 , 977- 79 (8th Cir. 1(81),
cerl. denied 456 VB. 915 (1982);United
Iates u. l'hillps Petroleum Co. 367 F.Supp. 1226 , 1232- 34 (CD. Cal. 1973),arrd merl. 118 S 906 (1974). The
,cond Circuit hason three occasions declined to conclude tbatan actual potential competilion merger may violate
ction 7 of the Clayton Ad,1'ellflem, 1nc. v. PTC,
689 F. 2d 346 , 352 , 355 (2d Cir. 19H2);
United Stales u. Siemens
Hp. 621 F.2d 499 , 504 , 506 (2d Cir. 1980);
BOC 1ntenwtionalf, td. v. PTC 557 F.2d 24, 28 (2d Cir, J(77).

,"
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but for the acquisition , the
have entered the target market independently, or through
a " toehold" acquisition of a firm lacking a significant share of that market.l

violate Section 7 of the Clayton Act if it is likely that ,
(14)

acquiring firm would

Establishing liability through the actual potential competition doctrine requires establishing four separate facts. First , the Commission
must establish that the relevant product and geographic markets are
concentrated. The precise degree of concentration required has not
been conclusively established. However , the Supreme Court has in-

dicated that a high degree of concentration establishes " prima facie
case that the. . . market (is) a candidate for the potential competition
(15) doctrine. 2o For example , in Marine Bancorporation the Court
indicated that the fact that three firms controlled 92 percent of the

showing. 2l The Court has
prima facie
case can be overcome by evidence
also indicated that the
which
can be unreliable indicators of
that the concentration data
actual market behavior " do not " accurately depict the economic
prima facie

relevant market made such a

characteristics of the (relevantJ market.
The Commission has concluded that considerably lower degrees of
concentration can satisfy the concentration requirement of the doctrine: (16)

Four- firm market shares in the range 01'50 pcrcent are suiIeient to raise concern over
the loss of potential competition.
\8 Grand Uni"" CO,,
Tenneco Inc, 98 F,

occurd
18, 1983), at 22 708 (citations omitted);
Heublein , Inc., 96
d on other grlJw,L" 689 F. 2d 316 (2rJ Cir, 1982):

Trade Reg. Rep. (CCH) ' 122 0,,0 (. July

C 461 , 577 n. 3 (1981).reu

C. 385 , 583 n. 22 (1980);Brunswick Corp.. 94 F. C 1171 1267 n. 25 (1979),modified as to reliet:96 T.c 151
cer!. denied 456 US
657 F.2d 971 (8th Cir. 1981),
(1980). afrd (1S modified sub '10m. Yamaha Motor Co. l). FTC.

915(1982)

'9 United Slutes v, Morine Ranr:rporalion 418 L. S at fi.10-31; Tenneco, Inc. t). FTC 689 F.2r! 346 , 352-53 (2d
rorp. v. Board of Governors Of The Federal Reser!!e System 638 F.2d at 1266--(i7;
United States v. Siemens Corp. 621 F. 2d at 505; Grand Union Co. 22, 050 at 22 709; Heublein , 1m: 96 F.T. C. ;It

Cir. 1982);Mermnlile Texa.s

to both actual and perceived potentia! competi581; Brunswick Corp" 91 F. C. at 1269. This requirement applies
tion C8 es. United Slates II. Mllrine Bancorporalion 418 U.s at 630-31. Areed" and Turner argue that 8 market
may be presumed to be non- compp.titive " when the ame four firms I,ave accounted for seventy- five percent of
the k'lr et market (or sixty- five percent, when the oi hl. firm concentratioIJ ratio is ninety percent) for five years
prior to the merger , unless " concentr;ltion has been declining and will probably decline below the specified ratios.

Areeda and Turner

supra

note 4,

"t 70

United Stales v. Murine Bancorporalion , Inc. 418 US. at 631; accord , Republic of 'l'exu. Corp. v. Bourd of
Governors of Federal Reserve System 649 F. 2d 1026 , 1045-46 (5th Cir. 1981) (four- firm ratio of 72.4 percent
2()

Mercantile Texas Corp. v. Board of GO!!ernOrSOf The Fedeml Reser!!e
ratios of 86. j percp.nt and 73. 8 percent in two relevant markets suf1cient);
Decker Mfg. Co..130 FBupp. 729 , 748-49 , 755 (D. Md. 1976) (four- firm ratio of more th:m
Unitl'd States v. Blad,
Grund Union Co. 122, 050 at 22 711: Tenneco , Inc. 98 FT. C. 464 , 577 , 583-4 (1981), rell
75 percent uffcient);
orl other ground."689 F. 2d 346 , 352(2d Cir 1982) (court. of appeals concluded that four- firm ratio in excess of 90
percent , and two- firm ration in excess of 77 percent , suffcient)
21 United Slutps v. Marine Banr.orporation 418 L".
S. at 6:302d at 506; United
2d at 353; United Slates v. Siemens Corp. 621
Id. at 631; (lC''(d , Tenneco , Inc. v. J.Tc.689
415 F.supp. 637 , 643 , 645 (C. D. Cal. 1976),United States v. FIlIs/aff Brewing Corp. 3R.
States v. Hltghes Tr)(l Co"
primu facie case):
suffcip.nt to establish
System.

firm
638 F.2d at 1267 (four-

FBupp. 1020 , 1022- 23 (D.Rl. 1974), oilremand from 410 U.s. 526 (1973).
1 Tenneco , Inc. 98 F.T..
firm
C. at 584; acr:ord, Hel,blein , Inc. 96 F. C at 584- 85 (four-

concentration of 47.
, 574- 77 (1975) (four. firm
The Bendix Corp. 77 F. C. 731 , 826 (1970) (four- firm
ratio of 56 percent. 61 percent prior to tlJe merger suffr.p.nt);
2d 534 (6th Cir. 1971)
concentration ratio ofRO. 8 percent suffcient),rev d und remanded on other grmmds.450

pp.rcent , two- firm concentration ratio of 41. 9 percent suffcient);Bltdd Co. 86 F. T.C. .

);
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However , the Commission has indicated more recently that the
strength ofthe presumption , and the strength of the evidence needed
to overcome it , vary directly with the degree of market concentration.
In
Grand Union the Commission concluded that four- firm concentra-

tion ratios ranging from 49 percent to 72 percent in the thirteen
markets under consideration were suffcient to trigger additional
analysis , but that the respondents succeeded in rebutting the pre-

sumption in most of those markets. The Justice Department has
indicated that it is ordinarily unlikely to challenge potential competition mergers , whether actual or perceived , unless the HerfindahlHirschman Index in the acquired firm s market exceeds 1800. As a
necessary corollary, the market must be characterized by significant
barriers to entry. The Justice Department has concluded that barriers
should be as high as in horizontal merger (l7J cases , in which the
relevant question is whether a " small but significant and nontransito" price increase would attract new entry.
In addition to estab1ishing that the target market is concentrated
the Commission must second establish that independent entry would
result in

a substantial likelihood of ultimately producing dcC'oncentration oflthe target) market

or other significant procompetitive efIects.

(18)

Third , the acquiring firm must be one of only a few equally likely
actual potential entrants , since eliminating one of many potential
entrants could not be expected to eliminate substantial future competition.
Fourth and finally, the Commission must establish that the acquirde novo

ing firm would have entered the market independently, either

or by making a toehold acquisition , if it had not acquired the target
Grund Union Co.. '-22 050
t 22 712 , 22 714- The Commission also noted the greater reliability of HerfindahlHirschman Indexes , relative to concentration ratios , as a ba.'is for a ses.ing conclCntration levels.
711. The
Jd. at

pOirtieshavepruvidedbothconcentrationmelisuresinthiscase.
20 DOJ Guidelines. Silpranote 7,
2" Jdat
, 8-

at S 9

" United States u. Marine flanco/poTation, 418 U. S. at 633;
flnmswick CfJrp. 91

C. 1171, 1269 (1979),

a(rd w; modified Sil/'

accord , Tenner:o. lne. v. FTC 689 F.2d at 352
nom. Yuma"" Motor Co. . Ltd. v. FTC 55? F.

971 977- 78 (8th Cir. 1981),("ert. denied 456 U.S. 915 (1982);Republic of Texas Corp. v. Board ofCrwen",rs of
Federal Reserve System 649 F. 2d at 1047;Mercantile Texas Corp. v. Board ofCovemors of Federal Reser!!e System
638 F.2d

at 1270 (not enough to Hhow that entry will " shake things up ; must show " lasting impact BUC
Interrwtirmu.l Ltd v. FTC 557 F. 2d "t 27- 28; Grand Union Co. 122 050 at 22 709; Ife'lblein , Inc.. 96 F.T. C. "t 584
Areeda and Turner would , absfont " cle;lr evidence to the contrary, " presume " a significant procompelitive effect
from "lterrw.
tive methuds of entry " if the acquired firm " is a significant competitive factor in the market- with
10 percent or mure uf s;lle or ;I substantial and sl.""dily exp;lnding sh"re " Areeda and Turner upra note 4 , "t
,A E.!i, Rep"""c of Te:LI. .

Corp. v. Board of Governors of Fedeml Reser"e System.
649 F.2d at 1047; Men:antile

Tex. Corp. v. Board ofCovernors of Fed,'ml Reserve System,
638 F.2d at 1267; FTC"
2d 289 , 3UO (4th Cir. 1977);
United .c.'ta/e. v. Firb. t

1980); United States v. Rl",

Decl,er Mfg. Ca.

Tool Co. 415 F. Supp. 637 , 646 (CD

llla/ional Slate Bancorporation

430 F.Supp. 729 ,

771- 72

Atlantic Richfield Co. , 549

499 F.Supp. 793 ,

814 (DN.

States v. HUlihes
Ca!. 1976); Gmnd Union Co. 1122 050 at 22 709; Jlellblein . Im' 96
C 385

58B-9 (1980); Areedll and Tunwr. sllpraoote 4 ;lt 70-

(D. Md. 1976); United

-_. ,--

",'
!"

j;

);

);
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firm. 29 Establishing this factor requires showing that the acquiring
firm possessed the !I capabilities , economic incentives , and interest to

enter the target market " and that entry by a means other than the
acquisition would have (19) been feasible. 3D

It also

requires establish-

ing that independent entry would have occurred within the near

future. 3! Not surprisingly, this fourth issue has proven to be the most
diffcult to resolve in actual potential competition cases.

In his article on conglomerate mergers , Donald F. Turner argued
that clear proof that entry would have occurred should be required:
only
alleged anticompetitive consequence of a merger is the elimination of
what would have been a new entrant in a tight oligopoly, there must , in order to support
prohibition , be clear proof that the firm would in fact have entered- an admiUedly rare
case , and one bound to become even less frequent if this rule were adopted.3
(WJhen the

The Fourth Circuit has adopted this position , concluding that the
Commission must present " clear proof" that the firm would have
entered the market but for the acquisition , and that " little (20) evide nooo
entry.
dence is required to prove that there would not be
if

The Second Circuit has similarly concluded that

the actual poten-

tial competition doctrine is a viable doctrine, then the Commission
must adduce clear proof that entry would occur. 34 The Fifth Circuit
although holding that independent entry must be at least " reasonably
probable " has required proof of a Il persuasive rationale " that the
acquiring firm would prefer independent entry " over other opportuni-

ties for expansion or investment. 35 Among the Circuit Courts of

actual or perceived- if the " entry advantages " of the outside firm (or comparable advantage ) are po sessed by
three or more other firms,DOJ Guidelines , supra note 7 , at 3- 9; an.ord Areeda and Turner supra note 4 , at 70
potential
96
C. at 584. In perceived
United States v. MarineBanmrporation, 418 S- at633; Heublein, 1'1,,contrast , it may not be necessary to establish that the OIcquiring firm would have entered
independently; tbe key question is whether incumbent firms believe that the acquiring firm may enter United

, hy
competition COises

Stales v. Falstaff Brewing Corp- 410 D. S at 533-34.
94 F. C, at 1269.
, B unswi('k Co
Grand Union Coo 122 050 at 22 709; an'
31 BOC International Lid IJ- FTC 557 F.2d at 28-30 (" the near future
Mercantile Texas Corp. IJ- Board of
RepublicofTex.as
Governors 6i18 2d at 1271- 72 (independent entry ghould be expected within two or three years);
2d 1026 , 1047 (5th Cir, 1981) (within a specified
C,, p- v. Board of Governors of the Federal Reserve SYS/I'n 649

range of months or years
Turner Conglomerate Mergers u.nd Section of the Clayton Aet 78 HOIrV- L. Rev. 1313 , 1384 (1965)- Turner
notes that the case against the merger would be strengthened if the acquiring firm were a rem;;nizedpotential
entnmt , so that itCIr enlly influences the behavior of incumbent firms; that is , that it is a perceiuedpotential
entrant ratber than simply an ae/uulpotential entrant More recently, Areeda and Turner have taken the pOflition
that one should require a showing that the acquiring firm " would probably have entered the market within a
reasonable period of time ; to establish that t.hey would require " proof that (1) the firm has tbe requisite economic
capabilities for subst.antial rle novo entry OInd (2) such entry is economically attractive to it. " Areeda anrl Turner
sltpranote
3:1 FTC

, at 70

v- Ai/antic Richfield Co. 549 F.2d 289 , 294 -- 95 (4th Cir- 1977).
31 Afler iniLially adopting the " reOisonable probability " standard, the Second Circuit has now recognized its
Inc. v. FTC 689 F.2d 346 , 352 (2d Cir, 1982)
Uniled
through toehold acquisition
499 , 506-7 (2d Cir. 1980) (" at least a ' reasonable probOlhility ' that the acquiring

problems and endorsed the " clear

proof' standard inst.oadTenneco ,

dp nOuOOr
would likely have entered the mOirket. in the near future either

Stutes v- Sieme".' C"rp_ 621 F, 2d

firm would enter the rnarkel . and preferOibly
clear
v. FTC.

557 F.2d 24 , 28-

proofthat entry would occur .

BOC Internllti,,,al Ltd

29 (2d Cir. 1977) (" reasonOlhle probability

Republic of Tems Corp, u, Bourd of Governors ofFedeml Reserve System,649 F.2d 1026 1047 (5th Cir- 1981);
Res"rve System 638 F.2d 1255 , 1265 , 1268-fi9 (5th Cir

Mercantile Tex.s Corp v. Board of Governors of F'ederQl

1981).

),
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Appeal , only the Eighth Circuit has actually sustained liability under

Section 7 under the theory that the respondent was an actual potential entrant into the relevant market. It determined that the respond-

ent " probably

would have entered

the relevant market

independently were it not for the formation of the joint venture at
In short , the Second and Fourth Circuits have (21) adopted the
clear proof' standard , the Fifth Circuit has adopted a variant ofthe

issue. 36

persuasive rationale
(i.
reasonable probability " standard
which , in practice, is very close to the " clear proof" standard , and the

Eighth Circuit has adopted the " reasonable probability " standard.
Our review ofthe legal and economic bases for the actual potential
competition doctrine has persuaded us that clear proof that independent entry would have occurred but for the merger or acquisition
should be required to establish that a firm is an actual potential
competitor. The actual potential competition doctrine focuses upon
future rather than current competitive conditions. Therefore , even if

all the conditions of the doctrine are currently satisfied , there is no
guarantee that these conditions will persist until the future time at
which independent entry might occur. The likelihood of injury to
future competition may therefore not be particularly great even if
independent entry but for the merger or acquisition is a virtual certainty. The likelihood of injury will fall substantially if independent
entry is only reasonably probable. Moreover , as the Second , Fourth
and Fifth Circuits have all recognized , the " reasonable probability
standard is quite ambiguous. The diffculties that the courts have had
in identifying the evidence that will show that independent entry is
reasonably probable confirm the correctness of that view. For these
reasons, we therefore adopt the " clear proof' standard.
Determining whether the acquiring firm is an actual potential enof its financial and managerial
trant requires a detailed examination
capabilities and interests , and its (22) incentive to enter the target
market in some fashion other than by acquiring a substantial incum-

bent firm in that market." Much of the evidence relating to capabilities , interests, and incentives can be objective. 38 For example
1" Yamaha Mot!!T Cu. . lAd. v. FTC.657 F.2d 971, 977- 79 (8th Cir. 19tH),cerl. denied, 456 VB. 915 (1982)
, United Sla/"5 v. MUTlne flancorporation 418 V. S 602 , 624- 25 (1974);Tenneco , inc v FTC 689 F.
crrt. denied 456 VB 915 (l982);
657 F.2d 971 , 978 - 79 (!'U, (;;r. 1981).
at 353-55; Yamaha Molar Co- v. FTC,
17 81'1', e.

Cir, 1981); United
Decker Mt , CO. 430 F.5upp
729 756- 60 (D. Md. 1976);United States u. PhillipH Petroleum CO. 367 F.8upp. 1226 , 1239- 51 (C. D. Cal. 1973),alrd
mem. 41B US. 906; Grand Union Co. 1122.D50"t22 7I1; Tenneco , Inc., 98 TC 464, 586-03 (1981); rev d'H! other
lIeublein. Inc. 96 F. C 385 , 584-88 (1980).But see Sun Newspapers, Inc. v.
ground 689 2d 346 (2d Cir. 1982);
Omaha World- Herold Co. 1983-2 Trade Cas. (CCH) 1'65 522 (D. Neb. modified on olher grounds and o.(rd per
curiam 713 1".
2d 428 (8t.h Cir. 1983) (court entered prelimin;iry injunction prohibiting proposed acquisition by one
638 F.2d 1255 , 1268- 70 (5th
Men:"ntile Tex. Corp. v. Board of G,,,ernors ,,(Fed. Reserve Sys..

621
Stales Ii. .'., iemens COl'p.,

F'2rl199 ,

506-08 (2d Cir. 1980);
United Stales v. Black

firm ofa pot.ential competitor wit.hout detailed examjnation)
" Areeda and Turner define " objective " evidence in antitru t c"sp. to he circumstant.ial evidence , cunsisting
l;irgely of observable ecunumic data such as a market's prufit.ability or t.he previous behavior ofa firm. By contrast
t.hcy define " subjective " evidence to include, for example , Slb . ements by omcer ofa finn rclev;int. to the likelihood
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evidence as to the financial resources of the acquiring firm is relevant
capacity
to enter independently. Similarly, evidence that the firm has acquired firms in related product or geograph-

to determining its

ic markets may help to establish its

interest

in entering the market

question.

in

Finally, evidence that independent entry likely would be substantially more profitable than alternative entry modes may help to establish the acquiring firm incentiueto
enter (23) independently. 39 The
Fifth Circuit Court of Appeals has concluded that a firm should be
considered to possess such an incentive
(i)fthe expected profits from independently entering (the relevant market) are marked-

ly higher than those expected from other opportunities. . ,

The best evidence concerning the incentives of the acquiring firm to
enter independently, however , is likely to be subjective; that is , how
did the firm evaluate its independent entry prospects? Did it find
them to be suffciently attractive to warrant preparing concrete capital investment plans? Did its corporate management approve those
plans? As we noted above, the most probative evidence to reach this
not
available to incumfinding ordinarily would be evidence that is
bent firms. Moreover , simply establishing an incentive to enter by
acquiring a large incumbent firm is not suffcient. The Commission
must establish that the respondent intended to enter
independently

(24) because entry in that fashion rather than through a more sub-

stantial merger or acquisition ordinarily entails greater risks and
higher costS.

The quality of subjective evidence on this issue is crucially impor-

tant. Internal management studies prepared contemporaneously
with or prior to the acquisition represent the best evidence , because
they provide the best guide to discerning whether or not the corporation involved actually contemplated some form of independent entry
during the relevant time period. For example , a directive from corporate management to prepare a capital acquisition plan , and to begin
making the capital expenditures needed for independent entry, would
that it wouJd enter independently. SeeAreeda and Turner

supra

note 4 , at 103-114;

Corp. v. Boord of Governorso( Federal Reserve System 638 F.2d al1269.
J9 See, e. , United Stote. v Morine BancorpoTution 418 U.S. at 640 , 642;

Co-

378IJS.

accord, e-g.. Mercon/ilt, TeIos

United Stoles v. Perin- Olin Chemical

158, 175(19(;4)

Mercantile Texas Corp- v. Board orGovemors o( Federal Reserve System 638 F. 2d 1255 , 1269 (5th Cir. 1981);
accord, Rep11blic ofl'exas CO/po v. BoardofGouemoTsofF'ederal ReserueSystem 649 2d at 1047. The Fifth Circuit
hag iI1dicated tllat such (I profitability Mudy should con. ider the profit levels enjoyed by incumbent firms , any
competitive advantages or disadvantages that the acquiring firm as an iDdepeDdent entrant would confront (such
as the costs of entry). and the prof1t.bility of alternative iDvestmentopportunities.
Mercantile Tera.
s Corp. v. Boord
o(GouemoTs of Federal Reserve Sy. tf!m 638 F.2d at 1269
" Tenneco , Inc u. FTC 689 F. 2d at. 353- 55; Grand Union Co.
050 at 22 715 16; Douglfls, Risk In Thf? Equity
Murkets:An Empirical Apprai.w.l O(Market EfficielLy. Yale Economic Essays (Spring, 1969); Areeda and TurDer,
supra

Dote 4. at. 108
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be strongly probative. 42

This type of study may often be diffcult to
,
the
consequences
of that problem are substantially
secure. However
outweighed by the danger of relying upon the uncertain conclusions
of financial studies or other material prepared in contemplation of
litigation. Relying primarily upon such studies would place the Commission in the undesirable (25) position of substituting its business
acumen for that of the acquiring firm , and of ignoring the apparent
conclusion of the acquiring firm at the time of the acquisition that

both the acquisition and other alternative investments would be more
profitable and otherwise sensible than independent entry.

Determining whether a firm had in fact decided to enter independently, and would have done so but for the merger or acquisition at
issue , is no easy matter because an entry effort requiring substantial
expenditures will ordinarily require the approval of several progressively higher levels of corporate management before it can be considered to have been approved. The Penn- Olin joint venture case

provides a usefill example. Pennsalt Chemicals Corporation and Olin
Mathieson Chemical Corporation formed a joint venture (Penn-Olin
Chemical Company) for the production and sale of sodium chlorate in
the southeastern United States. The Justice Department challenged

the formation of that joint venture. The district court extensively
considered the procedures by which each of the two corporations

decided whether or not to undertake capital investments. '" It noted
that in the case of Olin, for example , each division annually presented
capital expenditure proposals to (26) corporate staff; the staff then
evaluated these proposals. The ones they recommended were in turn
forwarded to the " Capital Appropriation Requirements Committee;
any proposals they in turn recommended were then forwarded to the
president for signature. Capital expenditures greater than $25 000
had to be approved finally by the Board of Directors. "

In its 1959

report the Chemicals Division had recommended the construction of
a chlorate plant , but that recommendation had been rejected by senior management , who ultimately decided to enter into the joint venSee , e. , Mercantile Texas Corp. Il. Boord of"Couernors of Federal Reserve Sysll'n 638 F. 2d at 1269 (" Internal
offce memoranda could furnish II su!Tdent basis for inferring intent (to Imler indep",ndent!yJ"), By contra.'!.
financiaJ studies prepared by an acquiring flcm it) contemp!ation of Utigation are likelye5s
to u!lefuJ
be

because
of their presumed recot,"Titiull that interest in independent entry may strengthen the antitrust eflsc against an
acquisition- However , such studies may r. erlainly be used to corroborate or disput.e t.he conclusions that one may

draw from internal pre- acquisitiun studies
13 United Siaies (1.

Penn- Oli"

Chemical Coo 246 F.Supp.

Supreme
dj. miS8ed the complaint , bul on appeal the

917 (D Del. 1965). The distrid court had initiaHy
Court vacated the judgment ami remanded with the directive

that the di5t.rict court should determine whether II was reasonably probable that " ithcr one of the corporatiUI15

would have entered the market. by building a plant, while the other would have remained a significant potential
competitor. Uniled Siales Ii. Penn. Olin Chemical Cu 217 F-Supp. 110 (D. Del. 1963).rev d and remanded. 378
17.5. l5B,

17576 (1964).

1 United Siaies. v. Pfnn- Olin

Ch,'mir:l Co" 246 F.Supp-

at. 919- 20.

,"

929

BAT INDUSTRIES , LTD. , ET AL.
Opinion

852
ture instead. 45

The evidence that

the Division proposal had been carefully considered internally and then rejected helped to lead the district court to conclude that Olin would not have entered
independently.

Recent Commission cases provide additional guidance as to the
sorts of evidence that can be relied upon to determine whether indethe Commis-

Brunswick Corp.,

pendent entry would have occurred. In

clear " that Yamaha
would have entered the United States outboard motor market " ifthe
joint venture (with Brunswick) had been unavailable to it." 17 The
Commission noted that Yamaha had tried to enter the United States
market twice before the creation of(27) the joint venture. 48 Moreover,
Yamaha had developed extensive plans for the production of several
different outboard motors designed expressly for export to the United
States , and planned to begin production of at least one of these motors
in January, 1973 , only two months after the joint venture ultimately
became effective. '9 In short , as the Commission indicated Yamaha
had concrete plans to enter the market by 1973 , abandoned only when
the joint venture alternative arose. "50 Furthermore , Yamaha possessed the capability to enter successfully; it planned production of a
full line of high quality low and high horsepower motors , and its
management was experienced both in producing and marketing outboard motors , and in marketing motorcycles and snowmobiles in the
United States. 51 The Court of Appeals sustained these conclusions.
case (addressing Tenneco s acquisition of
By contrast , the Tenneco
sion concluded that the record was " unusually

Monroe) provides an ilustration of

the sort of evidence that wil

not

suffce to show that an acquiring firm (28) would have entered inde-

pendently. 53 The Court noted that Tenneco had both the interest and

the incentive to enter the market for replacement shock absorbers
given (1) the complementarity between its exhaust system products
line and shock absorbers identified in internal company documents;
(2) Tenneco s acquisition of a small manufacturer with a patent on a

new shock absorber design; (3) Tenneco s " adequate financial resources; " and (4) Tenneco s active consideration of entry throughout
'51d. at92: 24.
ld. at 926-27;

see also United Slaies v. Siemens Corp. 621 F. 2d

296- 97 and 1". 9
.7 Brunswick Corp.

at 508;FTC

/J.

At/with' Richfield 549 F- 2d at

94 F- e. at 1269.

'"ld.
4" Mat 1208-

15 (Initial Decision). 1262

Id. at 1269. Of course, the fact that Yamaha uj(imateJy chosp. to participate joint
in a entry effort supports
de r!(ut)
entry, at least with the help of another firm , to be economically attractive
the conclusion that it found

Tbat support is of conn;e not available when , as here , thp. ultimate decision was instead to acquire an incumbtmt
firm

5'Id.at1269- 71.

51 Yamaha Motor Co. ,
53 Tenneco, 1m.'. v. FTC,

Ltd. v. FTC,657 F.2d
689 F.2d

at 978-79

346 (2d Cir. 1982).
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However , the Court noted that Tendespite high profia-

neco had decided not to enter during that period ,

bilty in the target market , because it anticipated inadequate

earnings during the first few years following entry. The Court found
no evidence to support the Commission s conclusion that Tenneco
would

have entered the market later (in 1977 ,

when it acquired

Monroe) when market earnings were much lower. 55 The Court also
noted that Tenneco had unsuccessfully negotiated to make a toehold
acquisition in the market.

These cases suggest that establishing a likelihood of independent

entry but for the merger or acquisition

at issue requires proof of

concrete internal plans for independent entry that have been at least
tacitly approved at the governing levels of corporate management.
Internal plans that have not been approved at that (29) level cannot
be relied upon , regardless of how enthusiastically they promote independent entry, because they cannot be characterized as the concrete
plans of the corporation itself.
III. THE APPLICATION OF THESE PRINCIPLES TO THIS CASE
A.

Relevant Markets

A merger or acquisition that threatens actual potential competition
product
extension merger , in which
one firm acquires another firm sellng related or complementary products , or because it is a
geographic
extension merger , which involves
may do so either because it is a

firms sellng the same products in difIerent geographic areas. 57 As
these characterizations suggest , product and geographic market definitions are crucially important to determining whether a particular
merger or acquisition is simply horizontal and therefore governed by
an actual competition theory, or instead subject to a potential competition theory. For example , consider two merging firms that produce
the same product , one solely within the United States , and the other
solely within the United Kingdom. lfthe relevant geographic market
includes both the United States and the United Kingdom , then the
two firms are horizontal competitors. If, on the other hand , the United
States and the United Kingdom are separate geographic markets
then liability can be established only by considering, absent the merg, the potential for competition between the two firms. (30)
\'IrLat:153.
,.1

ill 354

1d.

:;7 See United States v. Atlantic Richfield CQ-

Bartlell v. United States, 401
(CCH)

050 (July 18, 1983).

297 FBu.pp. 1061 ,

1069 (S,

N.Y. 1969), a(fd memo sub nom.

S. 986 (1971) (geographic market extension);
Grrmd

fj"i(Jn CO.

:1 Trade Reg. Rep

" ("
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1. Relevant Geographic Market

The ALJ and the parties agree that the United States represents
the relevant geographic market in this case. IDF 35; CAB at 7. The
record evidence supports that conclusion.

2. Relevent Product Market
Multi- part business forms (" MPBF" ) are pre- printed documents
used to record business data on several sheets of paper simultaneously. They are made almost exclusively from CCP or from bond paper
interleaved with carbonized tissue; the latter product is known as
OTC" ) because the carbonized tissues are disone- time-carbon
carded after a single use. IDF 16-19 and n. 32. However , the record

indicates that CCP should be treated as the relevant product market
in this case, separate and distinct from OTC.
As the Commission has previously indicated , reliable measures of

supply and demand elasticities provide the most accurate estimates
of relevant markets. Unfortunately, the econometric evidence in the
record on this issue-an analysis of Appleton s own elasticity, the
CCP industry s elasticity, and the cross-elasticity of demand between
CCP and OTC prepared for B.A. T by Dr. Wil1am Baumol- is not as
useful as it might have been. To conduct his analysis , Baumol assumed that CCP buyers decide whether to switch between CCP and
OTC between four and six months after a price change is announced.

However , the record does not contain any evidence to support that
assumption. IDF 34. (31) Moreover , if lags of zero , one, two , or three

months are assumed instead , Baumol's data generate cross-elasticities that are not significantly different (in the statistical sense) from
zero. Complaint counsel's econometrician , Dr. Ira Horowitz, used Baumol' s

annual regressions to produce a cross-elasticity coeffcient of

, and he testified that there was no significant cross price elasticity between CCP and OTC.

These estimates are consistent with a

number of prelitigation estimates of Appleton s own elasticitywhich should exceed cross price elasticity with more distant products

such as OTC-and of cross price elasticity that were similarly not

statistically significantly different from zero so Given these conflicting estimates and the problems with Baumol' s lag assumptions , his
estimate that the cross-elasticity of demand between CCP and OTC is

19 cannot be accepted. Respondents have not attempted to rehabilitate the Baumol models on appeal.
In the absence of adequate elasticity measurements, the Commis-

sion has indicated that a number of surrogates can be considered. On
050 at 22 702
Continental Baking Co 1122 188 at 23 OA5; Grand Union Cn.
59 Horowitz , Tr. 1518; IDF 34 citinRCX 432 , 433 , 450.
rJ See Baumol,
Tr. 614749 6365-70 , 6497; lDF 34; ex 372; ex 417: ex 450; ex 454

SB IT'F
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the demand side, the crucial question is whether a small change in the
price of CCP would generate a significant and like-signed change in
the quantity of OTC demanded , and vice- (32)versa. 61 Approximately

70 percent of CCP production is sold in rolls to MPBF printers who
use it to make both unit sets (which can be torn individually from a
glued stub) and continuous forms (which are perforated , so that many
forms can be filled out sequentially). IDF 26. These printers can use
either CCP or OTC in most applications. However , a substantially and
persistently higher price for CCP than for OTC (20 to 30 percent
higher in 1982J-attributable largely to the greater cleanliness and

convenience associated with CCP- indicates

that a small price

change for either product would be unlikely to induce MPBF printers
to switch to the other product.62

The remaining 30 percent of CCP production is sold in the form of

sheets rather than rolls to paper merchants , who sell the sheets in
turn to commercial printers or to company in- plant printing facilities.

These buyers cannot switch from CCP to OTC because interleaving
carbon sheets and form paper and gluing them together are laborintensive , time-consuming, and require special equipment. IDF 27and n.43. In conjunction with the other evidence noted above ,

this

factor indicates that the cross-elasticity of demand between CCP and
OTC is quite low. (33)

On the suppJy side, the key question is whether a small change in
the price of CCP would generate a significant and opposite-signed
change in the quantity ofOTC supplied , and vice-versa. 63 The record
supports the conclusion of Wiggins managers that CCP " is easily the
most complex product which is made in high volume in the paper

industry. " IDF 22. Manufacturing CCP requires unique facilties, custom- designed equipment , specialized raw materials , specially trained
personnel , extensive research efforts , and rigorous quality control

and testing procedures. IDF 22- 24. These highly specialized and expensive facilities cannot economically be used to produce OTC , and
there is no evidence that OTC manufacturing facilities can be used to
produce CCP. IDF 25 and n.40. In short , the cross-elasticity of supply
between CCP and OTC also appears to be quite low.

Record evidence concerning industry perceptions confirms the
foregoing conclusions. B.A. T

analyzed the Appleton acquisition by
creating CCP production alone as the relevant market , and Appleton
md other U. S. producers treat CCP as a separate market in develop61 11'1'

Contlnrmlal 8a/'/nfj CO,

:3 Trade Reg. Rep. (CCH)

, 188 (. July

25 , 1984), at 23 086

29- 33. Dr. I-I. F' R,mre , the " father " ofWjggin ' ecl' bu:;jne s, oh

11.54

erveJ that evell with a thirty percent
her price , ecp could stil! increase its sales relative to OTC sales by roughly one percent per year. IDF 31; ex
Z-25. Dllring the 1972- 1979 period, ecp sales grew at an average annual rate of 17% , while forms bond and
IDF

.boDil.ing ti sl.e grew at tHtes of only 9% fH1d 4% rlJspediv€ly. IDF 33 n, 50.
ITT C(mtinental BakinN Ca- ':22, 188 al 2::1
087

- -

, -

---
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ing business strategy and " assessing their competitive strength. " IDF
21. CCP production therefore appears to be the relevant product mar-

ket.
B.

Concentration Levels

The United States CCP market is highly concentrated. Respondents
admit that in 1977 ,

Appleton alone accounted for 53 percent of domes-

tic CCP sales and 56 percent of domestic CCP (34) production; Appleton and Mead , the second largest domestic producer , together

accounted for 82 percent of domestic CCP sales and 81 percent of
domestic CCP production; and 3M and Nashua together accounted for

only 10 percent of the market. IDF 48. The Herfindahl-Hirschman
Index ("HHI" ) in the United States CCP market ranged from 3946 to

4789 between 1975 and 1980. That figure is of course far above the
1800 HHI level that the Justice Department has chosen to rely upon
in actual potential competition cases. B4 As the following tables indi-

cate , these market values remained relatively constant during the
1975- 1980 period: (35)
United States Producers '

- u

Table 1
Share of CCP Resale Market in Percent of Total T00565

1975 1976 1977 1978 1979 1980

Tota! Tons
Appleton
Mead

500 254, 000 277 00066

219
57.
23.
11.

Nashua

334 000 359 000

9.0
0 4.
8. 3
6.
9
6.
30 4.
3
4.
5
0 . 4.0 1.

5.7
4.4

0 1.

Boise
Champion
Frye

389, 000

0 60.
61.0 64 0 64. 0 62.
0 26.0 26. 0 25. 0 25. 0 26.

0 .3 .

Table 2
leading Firm Concentration in CCP Resale Market (Percent)67

Top 2 Firms

Top 4 firms
Top 8 firms

1975

1976

1977

1978

1979

1980

80.
98.
100.

86.
99.
100.

87.
100.
100.

89.
100.
100.

89.
99.
100.

88.
98.
100.

0" The Justice Department will probably f)(Jt chaJJenge actual or perceived potential competition mergers or
acquisitions unless the UBI in the acquired firm s market excep.ds 1800.Do.J Guide/ine:;, supra note 7, at 86S lDF 49 cil!n!iCX 329A. Although lhe 1977 hare for Appleton, Mead , 3M and Nlishua differ slightly from
those to which respondents admitted, the ALJ concJuded
admissions

hat these data were consistent with respondents

md provide " an adequ.awJy reliable picture of the CCP resale market :' IDF 49

Go In 1977 , these sales were wort!) flppruximatloJy $300 millon. IDF 49 fJ. I04 cilingRX 166
m IDF 50

"-"
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Table 3
Index (HHI) of Concentration in CCP Resale Market6a

1975

1976

1977

1978

1979

1980

3946

4374

4484

4789

4778

4573 (36)

These data do not include the substantial quantities of CCP that
the world' s largest forms printer , produced solely
for its own internal consumption. In 1981 , Moore produced 105 000
Moore Corporation ,

tons ofCCP for its own use, making it the second largest domestic CCP

manufacturer when both production for resale and captive production are included. Captive production should ordinarily be treated as
part of the relevant product market in merger cases when , as the
Justice Department has suggested , a " small but significant and nontransitory " price increase is likely to induce vertically integrated
firms to increase production ofthe relevant product , either for outside
sales or to increase their own downstream sales. 69 The record evidence on the issue in this case is mixed. On the one hand , Moore is
the only forms manufacturer that has thus far been able to develop
an economically viable in-house CCP coating process. IDF 46 and n. 97.
Moreover , Moore has never sold CCP to forms printers and apparently does not intend to do so. IDF 42 , 47. Consistent with these facts, the

chairman of Wiggins testified that production for resale and production for in- house use were very different situations , and that he did
not consider Moore to be a competitor of Wiggins. IDF 47. On the

other hand , Moore s in- house CCP production may nevertheless constrain CCP resale prices to some degree. Ifbuyers from Appleton or
other resale manufacturers cannot secure prices that are competitive
relative (37) to Moore s internal costs , their downstream sales of bus
ness forms in competition with Moore wil suffer. We therefore cannot
conclude , unlike the ALJ , that Moore s captive CCP production
should definitely not be included in the relevant product market.
However , it is not necessary to resolve the captive production issue in
this case. Even if Moore s internal production were included, and all

of the CCP that Appleton produces for Moore were attributed to
Moore rather than to Appleton , at the time of the acquisition Appleton stil accounted for 48. 7 percent of the market; the four-firm con;entration ratio was 95. 3 percent; and the Herfindahl- Hirschman
ndex was 4336.

(38)

68 IDF 51.
69

DOJ Guiddines, supro note 7 , at &-.

70 IDF 50 n. 105

251 (in camer(/, ex 329B. Record evidence other than the foregoing dota does not
dtingRX
(ude inference that the concentration requ.irement Dr the actual potentiaJ competition doctrine
9 been satisfied.
SeeIDF
54-60 , 63 for a discussion ofthat evidencc- We disagree with one element of the ALJ'
)raisal , however- The ALJ cites Appleton s high accounting profits relative to those of most of the paper industry
vidcnce of po Of competitivlJ performance- IDF 61. However , accounting profits may diwrg'- quiw significantly

Jut the prima

(footno!:..
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C.

Barriers to Entry

The record evidence indicates that the costs associated with and
time required for entry into the United States CCP market are substantial. It is extremely diffcult to manufacture CCP , and the ALJ
chronicles the consequently limited or completely failed entry efforts
ofa number oflarge firms. IDF 36-37 , 39-40 , 44-

, 74 n. 153.

The ALJ

concluded that developing a viable CCP manufacturing process " requires years of extraordinary effort with no guarantee that at the end
ofthis long lead- time a quality product wil be produced at an acceptaIDF 72. For example , Champion spent an esble cost." IDF 74;
see
timated $8 milion-$10 milion on CCP research and development, but
could not enter successfully. IDF 79. Required capital expenditures

are large in an absolute sense; in 1979 , a facility capable of producing
000 tons annually (with emulsion plant , coaters, converting equipment , and warehouse facilities, but
without
a base paper facility)
would have cost $50 million to construct. IDF 79. Moreover , because
CCP equipment is highly specialized and cannot be converted to other

uses economically, much of the investment in such facilities represents a sunk cost. IDF 79. Furthermore , a prospective new entrant

into the United States CCP market must develop a distribution system. Because of high inventory costs, some established merchants wil
not carry more than one brand of CCP, and others wil not want to

risk alienating Appleton , the dominant liml in the United States

market , by switching to another brand or beginning to carry more
than one brand. IDF 84. Finally, because developing the process (39)
is so diffcult , only Mead and Wiggins-firms that have entered into
licensing arrangements with NCR and therefore have secured the
fruits of NCR' s and Appleton s experience , technological capability,
and know- how-have been able to develop economically viable CCP

manufacturing processes .'! In 1972, the key NCR patents covering
the encapsulation process-in which dyes and solvents are encapsuled for later application to the base paper--xpired. IDF 73. Nevertheless , Appleton continued to hold a variety of valid patents on a

number of related manufacturing processes , and as some patents
expired it obtained new ones. Even though many of these latter patents offered only " dubious protection " they nevertheless continued to
from real economic profits , and their utility for evaluating competitive performance is therefore
On the Misuse of Accounting Rates of Relurn to Infer Monopoly Profits 73 Amer82(1983)
Fisher and McGowan,

jimitedSee. e.

ECOD- Rev

For a disCl!fISioD of the signiikaoce DfstructuraJ , behavioral , and performance factors in evaluating the state

of competition in a given market and th(' likelihood that a caBusive stmtegy could succeed , BeeClark Pricr Fixin
Withoul Collusion.. An Antitrust Analysis Or Facilitating Pmct;ccs After Ethyl Corp. 1983 Wis. 1. Rev. 887
891-906 (1983).
71 IDF 10. 69 and 11- 138 86-7 , dtingSheehy, Tr. 3561 , ex 142. , ex 48D (in camero).
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inhibit entry into the United States CCP market to some degree. IDF
73.

Number of Firms Capable uf Entry
As the foregoing discussion suggests , the diffculty of mastering the
coating technology and the prospect of running afoul of one or more
Appleton patents substantially limited the number of prospective
D.

entrants into the United States CCP market at the time ofthe Appleton acquisition. IDF 86. Respondents argue that a number of paper
companies were " as likely " as B. T to enter independently at that
time. RAB at 55 58. However , among U. S. paper companies, which

can of course supply base paper internally, only Mead had successfully enter , and that followed a close seventeen year relationship with
Appleton. Several other large paper companies , including Boise Cascade , Champion , and (40) Crown Zellerbach , had been unable to acquire more than very small shares of the U. S. market.7 Appleton
two Japanese CCP licensees-Jujo and Mitsubishi-were barred from

entering until 1985 at the earliest under the terms ofa 1977 licensing
agreement. IDF 87. A third manufacturer, Fuji , had a licensing agreement with Mead under which Mead acquired the exclusive right to
manufacture and sell CCP in the United States using the Fuji technology, to the exclusion of Fuji.73 European firms were similarly
likely to enter. In 1977 ,

un-

Wiggins accounted for 45.4 percent of all

European sales; its closest competitors accounted for only 6. 3 percent
and 5. 9

percent of European sales respectively, and they were barred
from entering the United States because they were Fuji licensees , and
hence subject to the Fuji- Mead restrictions. The other European
manufacturers were so small that even ifthey had been able to enter
the U. S. market , their entries would probably not have had a very
significant competitive effect. IDF 90-91. Finally, there is no evidence
that Moore or any other business form printer contemplated entering
the U. S. resale market at the time ofthe acquisition. IDF 92. (41)
E.

Competitive Benefits from Independent Entry

The record evidence establishes that ifB. T had entered the United States CCP market independently, that sort of entry might have
,ubstantially improved competition conditions in that market. Depite Wiggins ' large share of European CCP sales, the entry of Japa-

ese firms into that market since 1972 has substantially increased
rice and quality competition. 74 Appleton recognized that new competion in the United States from abroad would have similar effects in
tat market; it " would have to be met competitively on quality and
Sllprn
IDF 88. Thi;; arrangement "ppi1rentl.Y also prevented a fourth Japane e firm , Kanzaki . from selling CCP in
IDF 86; secTable 1.

United States- IDF 89
IDF 97; J:kst, Tr. 2405 , 2407-08.

;;v.
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price in the marketplace. 75 B. T believed that Appleton s power to
impose price leadership and price " stability " on the CCP market
would decline if its large market share were eroded by, for example
new entry. 76 However , we need not determine whether independent
entry by Wiggins would have improved competitive conditions-and

whether the competitive benefits from that sort of entry would have
outweighed the competitive benefits associated with Wiggins ' acquisition of Appleton because of our conclusion that the record evidence
is not suffcient to constitute clear proof that Wiggins would have
entered the United States CCP market independently if it had not
acquired Appleton. We now discuss the support for that conclusion.
(42)
F.

Likelihood That B.

T Would Have Entered Independently

Determining whether a respondent would have entered independently absent the acquisition at issue requires an assessment of its
financial and managerial capabilities, interests, and incentives. That
assessment is complicated in this case because the complaint alleges
only that B.A.T was an

actual

potential entrant (not a

perceived

tential entrant) and therefore implies that incumbent firms did

perceive B.A. T to be a likely entrant; the record evidence

po-

not
confirms

that implication. An effort to establish that B. T would have entered
the market independently must consequently contradict and overcome the perceptions ofthe incumbent firms that presumably are the

most knowledgeable in the business.
B.A. T arguably possessed the capability to enter the United States

CCP market in an alternative fashion, such as by constructing a
greenfield" plant in the United States, or by exporting CCP from
Europe. However , a number of obstacles stood in its way. The first

obstacle was Wiggin s licensing arrangement with NCR , under which
it was permitted to use certain Appleton CCP technologies. The license gave Wiggins the exclusive right to manufacture CCP in Western Europe , most ofthe British Commonwealth , and other countries
but not in Japan , Canada or the United States. It also gave Wiggins
the non-exclusive right to sell CCP worldwide , except in Canada and
infra in 1976 Wiggins
the United States. RX 12. However , as we note

began negotiating to secure an extension of the licensing agreement
that would have for the first time permitted it to use (43) Appleton
patents and knowhow to market resin-based CCP in the United States
after June 30 , 1980. Wiggins ' experience under its earlier license
75 ex lOOQ; see LDF 96 ann 11.
20B.

76 IDF 96; RX 16Z-1

77 By 1977 NCR Jma concluded tha il could no longer keep Wiggins oul of the United States
imply by a scrtinJ
II patentbJock of dubious validity, and lherefure WC!H apparently willingto permit Wiggins to produce CCP unde
155.
license in the United Stite - IDF 76 11.

'"
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including its familiarity with Appleton s techniques, probably would
have helped it to produce resin- based CCP in this country. Although
there are some differences between clay- based and resin- based CCP
technologies , most of the technological processes are similar , and
most experienced CCP firms can switch from clay to resin. IDF 76.
The second obstacle related to patent coverage. Although the key
NCR patents covering encapsulation had expired in 1972 , Appleton
continued to hold a large number of CCP patents , and continually
added new ones as old ones expired. Nevertheless , Wiggins ' CCP
mentor , Dr. Rance , did not believe that the Appleton patents would
be a major deterrent to entry. 79 Wiggins Idem " technology relied
upon clay- based reactants to produce CCP , and both Wiggins and

Appleton believed that by 1980 Wiggins would be able to produce the
Idem brand ofCCP in the United States without infringing any NCR
patents. IDF 77. In short , Wiggins clearly possessed the technological
to produce Idem in the United States if it had wished to do
capability
so. (44)

Securing an assured paper supply represented a third potential
obstacle to independent entry by Wiggins. The most secure way to
assure such a supply would of course have been to integrate backward
into paper production , and that is the course that Wiggins had followed in all of its markets. Long-term supply contracts represented
an alternative , however , and the record evidence does suggest " that
assured sources of paper are readily available. " IDF 83. Of course, as
infra purchasing base paper is considerably more
we have noted

expensive than producing it internally. Establishing a paper merchant distribution system represented a fourth potential diffculty,
given the apparent reluctance of many merchants to carry more than

one brand of CCP, or to switch to a new brand without a substantial
discount. IDF 84. Finally, Wiggins could not have entered independently sooner than two to four years after B.A.T acquired Appleton.

Its licensing agreement with Appleton would have expired on June
, 1980. IDF 94. Wiggins believed that " it would take two to four
years to plan and construct a new coating operation.

These five types of obstacles would have made it more diffcult

for

Wiggins to enter the United States CCP market independently. The
ecord evidence nevertheless indicates that Wiggins possessed the

inancial , technical, and managerial capabilty to overcome them.
A.T' s substantial financial resources would have been particularly
elpful. BAT could afford to pay NCR $300 million for Appleton , and
e can therefore (45) assume that it could also have afforded to invest
& IDF 73 qllolingCX 343A (a Wiggins planning offcer).
j!DF 73 n151; ex 194E.

'IDF 94 n. 205 ,

citingCX 159A

(in camera),241H

(in comera).RX 121&-5

(in camera).
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the $175- $200 mi1ion needed to construct a greenfield coating plant
and an integrated base paper production facility, as well as any addi-

tional funds needed to set up a distribution system.
The record evidence also indicates that B. T was interested in
entering the United States CCP market. B.A. T considered the United
States to be a high priority investment area as of 1978 , and its investment strategy reflected that view; in 1977 , for example , it devoted 32
percent of its total capital expenditures to United States investments
more than in any other country. 8' B.
s acquisition of Germaine
Monteil, Gimbel Brothers , Saks Fifth Avenue, and Marshall Field
among others , as well as its operation of the Brown & Wi1iamson
Tobacco Corporation , certainly suggest that it has had a sustained
interest in the United States as an important area for investment.
See
IDF 4. More parochially, Wiggins considered the United States to be

its most likely territory for expansion , because of its large (46) absolute size (it accounts for almost half of the world' s CCP tonnage) and

its substantial growth potential (greater than other geographic
areas).
The principal diffculty with the foregoing evidence is that it simply

establishes that B.A. T possessed the capability to enter and an inter-

est in entering the United States CCP market. It does not establish
that independent entry would have been

sufficiently

attractive to

T to enter the market independently but for its acquisition
of Appleton. The Commission must establish that B. T had suffciently strong economic incentives to enter the United States CCP
induce B.

market independently, rather than through the acquisition of a leading firm , so that if the acquisition had been prevented , it clearlywould
have entered the market in some other fashion.

The record evidence does not satisfy this burden. At the time of the
Appleton acquisition the United States CCP market was profiable; it
consisted of a limited number of competitors insulated by substantial
entry costs; it was growing relatively rapidly; and Wiggins had both
the interest and the capability needed to enter. However , the crux of
this case amounts to whether Wiggins would have found it profitable
to enter independently, and planned to do so. General circumstantial
evidence , including in particular non- public documentary evidence
not prepared in contemplation of litigation , provides the best (47)
picture of whether an acquiring firm would have entered in de pens,

IDF80 ,

81113; s""CPF 194 (in camera);CX

2061. B.

T argues that the prospect orin. house coating by forms

printers discouraged independent entry. but one would expect that prospect to discourage a $300 million invest
mimt to purchase Appleton to an even greater degr e. IDF 81. Moreover , both RAT and Appleton bejjeved th",1
scale considerations and development ,"ost.' would confine in- house coating
Moore , and knew that Moore hm
historica1ly produced OTe rather than ecl for its business forms-fDF 8J.

iDF 64: Sheehy, Tr. 3465-7; ex 49C
tU IDF 65-7; ex 45C; ex 128A: ex 257Z-62: ex 192F
H' Grand Unirm Co

1122 050

at 22 715.
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dently but for its acquisition. As complaint counsel correctly point
out , financial model evidence prepared in contemplation oflitigation
ordinarily should be relied upon only to corroborate or dispute conclusions drawn from that sort of more general evidence. CAB at 18-22.
We wil discuss both types of record evidence in the following sections.

1. Independent Entry by Exporting CCP from Europe
The record evidence indicates that exporting CCP from the United
Kingdom to the United States would not have been economically
feasible , and complaint counsel have now abandoned that argument.
IDF 124 and n. 323;
see324- 33. It is not clear that Wiggins ' clay- based
Idem could have been manufactured and sold in the United States in
a cost-effective fashion. Although Idem is apparently a better quality
CCP than Appleton s resin- based CCP , and is " less vulnerable to attacks on toxicological , ecologici1l , and environmental grounds

" it is

s CCP because of higher production
Wiggins had therefore concluded that the North American

more expensive than Appleton

costS.

market was not available to W. T. exports (RX 79; CX 54A), and complaint counsel's expert conceded that entry into the United States

market with Idem , as it is formulated in the United Kingdom , would
not have been competitive. IDF 78; Horowitz , Tr. 1607-08. (48)
2. Independent Entry by Securing A Nonexclusive
License from NCR

The only completely independent alternative to exporting Idem

that is discussed in the record would have been to set up producbon
faCilities in the United States , under license from NCR.

However , a

greenfield" entry effort of that sort would have been inconsistent
with B.A.T' s corporate policy to prefer the " !lying start" from acquiring firms " with a quality position in the (target) market" to greenfields investments. In the 1970s , B.A.T' s new investments in the
United States all involved the acquisition of " industry leader(s)."
Sheehy, Tr. 3517- 18. Moreover , B.A. T ordinarily required new Wiggins operations to reach or maintain a significant market share within five years after entry, and even complaint counsel's models
Jrojected a share from
de novo
entry no greater than 6. 7 percent
\ IVF 78. Wiggins ' European ecp prices helVe consistently exceed d LJnited States CCP prices by5%--0% RPF
!4. During the trial , complaint counseJ acknowledged that BA. s product " js "'pparcntly not. the product that
e U.S. buyers a,- willing to pay morc mOtJ( Y for. " Newborn , 'rr. 6895- 96; IDF 78 n. l64
;6 There is some quesLjon wheth r entry under !icense !\nould be characterized as independent entry, because
terms of the license Cl!11jmpurl,mtly affect the compNit;ve significance oftlw licens"". Oue might in fact iJfguC

m entry effort will ordit1ariJy not produce the prospective procompetiti ve effects that the ;JduaJ potentjal
!petition doctrine requires , benHlse the licensor could make the royalty charges high enough lo prevent the
I entrant from uffering lower prices th,!n iocumhenl1inns
RX 60A , 60F; RPF 265. 68; RRF 162- 65: Sheehy, Tr. 319.VJ6 , 3512-

\1. such.
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during the first five years , and never greater than 9 percent.
The record evidence concerning B.A.T' s

internal calculations con-

firms the validity of these conclusions. The respondents argue that
(49)
B.A.T did not draw up plans to enter , did not conduct surveys ofthe market in anticipa-

tion of entry, land did not) budget even a shiling to consider entry.

RPF 242- 51. Complaint counsel admit that B.A.
accord,
did not produce any " comprehensive written plan to enter the U.
market" prior to its acquisition of Appleton. CRF 197. It is true that
in 1976 and 1977 Wiggins and NCR discussed an extension of their
licensing agreement-due to expire in 1980- that would have permitted Wiggins to sell CCP produced under license from NCR in the
United States. B9 In September , 1977 Wiggins formally proposed a
five- year extension under which it would have been able to manufacture and sell CCP in the United States after June 30 , 1980. In reRAB at 42;

sponse , NCR offered to license Wiggins nonexclusively to produce and
sell CCP worldwide , in exchange for a royalty equal to one percent of
sales. 9o However , Wiggins did not agree to these terms , but instead
offered to pay a royalty equal to one- half

of one percent of sales in
exchange for the license. At the same time, Wiggins became aware
that Appleton might be available for acquisition , and the licensing

negotiations therefore ended before a final agreement had been
reached. ! (50)
As we noted above , the best evidence of B.A. s intention to enter

independently would be internal , concrete capital investment plans
not
prepared in contemplation of litigation and were
not
available to incumbent firms. However , the ALJ concluded that
no contemporaneous documents from respondents ' files indicated

that both were

T had in fact concluded that independent entry would have
been attractive. ID at 120- , 125- 26. The only real evidence from
internal documents relates to the licensing negotiations , which could
be characterized as an affrmative step toward entry. IDF 70. Howev, a variety of additional obstacles , described more fully in the discusthat B.

sion of the

financial models

infra

suggest that that sort of

independent entry would have been unlikely.
The absence of internal , non- public , and contemporaneous documentary evidence that B.A.T intended to enter independently com8 IDF 112; ex 2fiO; RPF 272

09 WF 70; ex 114B; Best , 'fr. 2697

) ex 114; ex II7; ex 120
"I lDF 70. One reason tlJat negotiations ended may have been the fact that RAT' s lawyers advised that further
negotiations would undercut B. AT'

SeelDF
argument. t.lmt. it. could practicably enter only viaacguisition.

eX47H, However , the fact that B.A, Tdecided

discussions of licensing iJrJangement.s.

70;

to purchas! Appleton cert.ainly obviated , in any event, furtheT

, "
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pares favorably with the testimony of witnesses representing downstream form printers (SCM , Burroughs , and Uarco , among others)
and competing firms (Mead , 3M , and NCR) that independent entry by
B.A. T into the United States CCP market , to compete with strongly

entrenched incumbents like Appleton and Mead , would not have
made any economic sense. 92 In short , the " non-model" (51) evidence
in the record simply does not provide clear proofthat Wiggins would

have entered independentJy but for its acquisition of Appleton.
The financial model evidence does not contradict this conclusion.
Complaint counsel have presented a number of financial studies that
purport to show that independent entry pursuant to a license from
Appleton for its resin-based CCP technology would have been profita-

ble, while respondents have presented other studies that purport to
show that it would not have been profitable. As we have already
indicated , studies of this sort that are prepared for or in contemplation oflitigation wil ordinarily be useful only to corroborate or refute
the conclusions to be drawn from contemporaneous internal studies.

We wil begin by determining whether the studies proferred by
complaint counsel suggest that independent entry by Wiggins would
have been profitable. The principal study (CX 260), prepared by Dr.

Ira Horowitz , assumes that Wiggins would have entered the United
States market by constructing a United States facility to produce
resin- based CCP (with production to begin in 1981), would have paid
Appleton a one- percent royalty for the use of its resin-based technolonot

gy, would

have integrated backward into base paper production

and would have sold CCP at a 3 percent discount that incumbent firms
would

not

have matched and that would have been suffcient to sus-

tain an annual rate of growth , once established , of 15 percent. With
these assumptions , Horowitz calculated the present value of all exde novo
entry of this sort , discounted by
pected net cash receipts from
,
and
from
that calculated B.A. s rate
the (52) marginal cost of capital
of return from such an investment. IDF 102. Horowitz determined

that B.A. T would have earned an internal rate of return of14 percent

ifit had financed the entire investment with internal funds (" without
debt" ), and an internal rate of return of17. 9 percent ifit had financed
38. 5 percent ofthe investment through borrowing at an annual interest rate often percent ("with debt" 93 This result assumes a manufacturing cost of $875/ton

other expenses " of 12. 5

percent of net

P. Smith (Mead forms paper division president), Tr 1031; Rot.h (SCM forms printing division president), Tr
1760-61; Reeves (Standard Register Co forms print.er), Tr 816-17; Ramey (3M CCP operations manager), Tr
3849-53; Hummell (Burroughs), Tr. 3994- 98; Mustari (Uarco), Tr. 4398 Shade (Shade Information Systems), 'fr.
4087- 93; F,ichner (Reynolds & Reynolds). Tr- 4268-69.
93 B. T ordinarily determined the relative desirabilit.y of investments without considering financing ttJchniques.
The " without. debt" return figures aft' therefore more probat.ive wit.h respect to divining its investment. int.entions.

..---
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revenue , and a sellng price of$1232/ton.9 If the manufacturing cost
had been raised to $975/ton (to account for additional costs attributainfra),
note 101
(see
ble to non integration into base paper production)
,
then
Horowitz
and all the other assumptions had been retained
calculated rate of return would have fallen to 7.8 percent (without
debt). IDF 103 n. 224.

These estimates are highly sensitive to a number of factors. For

example , Horowitz estimated that Wiggins ' manufacturing costs in
the United States would be $875 per ton , approximately the same as
Appleton s costs, despite the fact that Appleton has an integrated
base paper source that Wiggins would (53) not have had, and purchasing paper is more expensive than manufacturing it.9 Although adding a base paper production machine would dramatically increase the
entry (by $125 milion-$150 milion , assuming a CCP
de novo
cost of
volume of 67 000 tons), most industry members testified that nonintegrated entry would not be economically feasible.9 Wiggins offcials apparently believed that their European CCP success was directly related to the integrated nature of their operation , and there is no
evidence that Wiggins " investigated the profitability ofnon-integrated entry. " IDF 105. In its 1975- 76 analyses , International Paper similarly concluded that " non- integrated

cost-competitive " citing
stock , handling, and

cost

CCP facilities could not be

advantages associated with lower base

packaging costs , and revenues from waste

products.9' Nashua and 3M both felt that their lack of profitabilty
was largely attributable to their lack of integration into base paper
production. Mead believed (54) that integration

into base paper pro-

duction was essential to reduce costs and provide better quality control. IDF 105. Horowitz justified his comparable costs assumption by
arguing that advantages associated with technologically advanced
coating processes (which he assumed that Wiggins as a new entrant
would possess) would completely offset the advantages of full integration. IDF 106. However , the ALl noted that Appleton itself was highly
effcient , largely because it could coat on its own paper machines; that
it had just recently constructed the most modern CCP plant in the
, IDF 103. The selling pricp. was calculated by substracting a 3 percent discount from Appleton s selling price
Dr. Horowitz assumed that ifB.AT offered such a discount, it might be able to acquire market
shar!'; however , the ALl consid!'red it unlikely that a 3 percent discount wuuld sufEce IDF 116

of$1270 per ton.Id.

'5 IDF 105. The $875 cost figure represents 69 percent of the sellng price of$1270 , a rough approximation of
Appleton s manufacturing costs , which ranged from 65. 3 percent of price in 1973 to 73. 5 percent of pricein 191:0.
IDF 105 , citinliHorowitz , Tr. 1433 , 1441--3 , 1446 , 1471- , 1490-91 , 1498-- 99. Hf'rowitz also assumed that Apple.
ton s integration advantage would be. offset by Wiggins ' presumed use of " state-of-the- art technology " in its United
States coating operation

; IDF 105 and n. 230. Respondent's evidence indicates t.hat adding the cost ofa paper machine to the Horowitz
model, with its assumed an!lual ecl' volume of 67 000 tons , results in steady )ofl es. The AlA I suggests that. t.wice

that volume would have to be taken from Appleton a!ld Mead to produce an adequate relurn on investment in
II new integrated operatio!l. TDF 105 n. 230
1 IDF 105 For example , sig!lificant savings ean be achieved if base paper can be coated while it is still on th!'
paper-making machine , an option not available to a non. integrated producer. IDF 106.
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world; and that the record did not provide a basis for presuming, as
Horowitz did , that Wiggins as an independent entrant would have
been suffciently more effcient than Appleton to offset Appleton
integration advantage. IDF 106 and n. 246.
The assumptions that Wiggins could have secured customers by

offering prices only 3 percent below those offered by incumbent firms
and that incumbent firms would not have lowered their prices to
prevent customer defections , also seem implausible. Joseph Ramey, a
group vice- president at Mead, testified that Mead had had to offer a
20 percent discount to secure a significant share of the United States
CCP market. The ALJ considered it unlikely either that Wiggins
could secure any appreciable volume on the basis of a 3 percent dis-

count or that Appleton and Mead would permit any significant ero-

sion in their market shares (55) through unanswered price

reductions. 99 In addition , it seems unlikely that Appleton , as Wiggins
licensor , would enthusiastically facilitate the entry ofa prospectively
substantial competitor into its most lucrative CCP market. The weakness of these assumptions severely limits the utility of the Horowitz
financial models.

To address the Horowitz model , respondents relied upon Mr. Robert
Heitpas , Appleton s assistant controller , to prepare models based
upon somewhat different assumptions. IDF 102. In particular , Heitpas assumed that if Wiggins were not integrated , it would suffer from
the same base paper purchasing disadvantage that confronted Appleton s non- integrated facilitieS. lOO Heitpas estimated that that penalty
ranged from $113. 50 per ton to $151.37 per ton. lO! With all other

factors used by Horowitz held constant , these corrections produced
internal rate of return (56) estimates of 5. 5 percent and 2. 3 percent
respectively (without debt) and internal rate of return estimates of5.
percent and 0. 7 percent respectively (with debt).o2
In response to Heitpas ' efIorts , complaint counsel relied upon

modifications in the Horowitz models prepared by David Painter
accountant in the Commission s Bureau
of Com pet ition. Painter relied upon Appleton s actual 1977 costs ($902 per ton),
added to that a $72. 34 per ton base paper penalty, !03 and subtracted
chief supervising

9" Ramey, Tr. 3835 3853.
.,., TDF 116 , citingIIorowitz , Tr. 1470 , 1506 , 1586-87 and Kershaw , Tr. 1320
10(' AplJleLon produces about 70 pcrc!,nt of its k'se paper needs internally. IDE' 107
LOJ The first penalty €stimate-S113. 50 per ton- represents the actual cost advantage ofthe integrated Appleton
Wisconsin plant in 1977. To apply that figure to a 1981 !;ntry, Heitpas adjusted it to account fur innation and for
Appleton s level of integral:ion. IDF 107. The scr.ond penalty estimate- $151. 37 per ton- represents the cost
advantage prujected for an expansion of Appleton s Harrisburg, Pennsylvania plant , adjusted to ref1ectAppleton

anticipated level of integration IDF 107 and n. 249
"" IDF 103. Hespondents also proferred a number of models prepared hy Vera Ellott, a recently retirml Wiggin
phmning offcer. !DF 102. The ALJ concluded that these model were unreliable. IDF 119. In light of the conclo8ion we draw from t.he Painter models , we need not. ev,duate the Elliott model
10:1 Thi figure wa derived by adjust.ing an $85 per tun e timate of the base paper penally downward tu account
for ;nfl l;nn nnd Annlf!t,

s nVf'rnl1 ;nt.p...

;on I..vpl of. 70 nf!rcpnt, in 1977. 10F lOR. Thf! Al. ! rrit.ir.i.,pn I, hp

RPi
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three percentage points from the " other expenses " category to account for Appleton s base paper production expenses.1 With Pain-

ter s modifications and with all other factors held constant,

the

Horowitz model produces internal rate of return estimates of 10.
percent (without debt) and 12. 6 percent (with debt). IDF 103. (57)

The extreme sensitivity of the foregoing internal rate of return
estimates to even small changes in their underlying assumptions

ilustrates why models of this sort should be used primarily to corroborate or dispute conclusions based upon internal analyses not prepared in contemplation oflitigation. However , the models themselves
do not in any event establish that Wiggins would have entered inde-

pendently but for its acquisition of Appleton. The rates of return
produced by the original Horowitz model are not plausible because
they assume (1) that Wiggins would have entered on a non- integrated
basis , without accounting for the apparently substantial penalties (in
the form of higher base paper costs) associated with non- integrated
production; and (2) that Wiggins would have been able to secure customers-suffcient , once established , to sustain a 15 percent annual
growth rate-by offering only a 3 percent discount without provoking
retaliatory price reductions by Appleton and Mead suffcient to pre-

vent any significant shift in market shares. The Painter model pro-

vides somewhat more credible internal rate of

return estimates
because it does account for non- integration penalties , although its

assumed value for those penalties is not as well grounded in Appleton s actual experience as the Heitpas penalty estimates. However
it relies upon the unsupported assumption that Wiggins would have
saved 3 percent of net revenues
in
other expenses " by virtue of
not
integrating backward into base paper production. If " other expenses
were instead held at 12. 5 percent , Painter s model might have projected a rate of return as low as 8. 5 percent (without (58) debt).1
Moreover , the Painter model assumes , like the Horowitz model , that
Wiggins could capture market share by selling CCP at a price 3 percent lower than Appleton s price. The ALJ found this assumption to
be " doubtful " and the record evidence suggests that a 10 percent to
20 percent discount would be required to induce customers to switch

from an established firm to a new entrant. IDF 116; RPF 369-

, 380.

figure as a " roagll estimote undefended by Painter as a witness. - , " thal was contradicted by the $11350 and higher
estimates in respondents ' busine s records. IDF J09. For a thorough discussion of how the base paper penalty
should bec"lcu!ated sef'IDF 109
JIM IDF JOR The AW criticized Painter s reduction ir: the " other expenses " percentage from 125 percent to
percent , dwracterizing the view that the predicted savings would approach 3 percent of net revenue as " shee)
conjecture, " IDF J !G, The " other expenses " category included , in Appleton sease Ii. eight , shipping, finished good
wan hout;jng, operations services , marketing, (research aod development). finance , and the expenses of the pres
dent's oflce " IDF IlO
105 See CAB at A- I, IIL(b)- This assumes that the reductiun in the 10. 9 percent rate of return projected in '
(without debt) would be three times as great as U,e percent reduction II percentage point increase in " oth

expenses "

would I'roducf'
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Increasing the discount to 10 percent would reduce the Painter model
rate of return projection (without debt) to less than 5 percent. RAB
at 30.

Furthermore , even if Painter s model is accepted as valid , there is
little reason to believe that the rates of return it estimates would have
induced Wiggins to enter independently. Wiggins acquired Appleton
on the basis of an estimated discounted cash flow " (without debt) of
10. 5 percent over fifteen years. IDF 118. The Painter model provides
an internal rate of return (without debt) of only 10. 2 percent. As the
ALJ points out , while 10. 5 percent may be a suffcient rate of return

to warran t
acquiring a relatively risk- free, profitable , and dominant firm , there is no evidence that
it is equally attractive for a greenfield venture involving eonsiderable uncertainty.

(59)

IDF 118 (citations omitted). B.A. T itself has in the past required a rate

of return of at least 15 percent to justify " a greenfield investment in
the paper industry. 106 The 10 percent rate of return which the Painter model identifies is actually more consistent with the sort of eco-

nomic equilibrium that perceived potential entry can create. Of
course, the complaint does not allege that B.A. T was a perceived

potential entrant , and complaint counsel were therefore foreclosed
from pursuing that line of inquiry.

3. Other Forms of Independent Entry
Complaint counsel argue that Wiggins could have entered by estab-

lishing a joint venture with another firm. Wiggins apparently did
consider setting up a joint venture with International Paper in 1976
but it ultimately rejected the idea , and there is no evidence to establish that such a venture would have been profitable or feasible. IDF
121. As the ALJ points out , since a horizontal joint venture would

presumably entail the same sort of investment in new plant and
equipment as

de novo

",ore profitable than

entry, it is unlikely that it would have been any
de novo

entry by Wiggins alone. IDF 121. Com-

,laint counsel have also suggested that Wiggins could have entered
,y licensing its technology to an existing firm. However , if it were
censed to an incumbent firm , it is diffcult to see why that would (60)
nprove competitive conditions. If, alternatively, it were licensed to
new firm, that firm would probably confront even more

de novo

ltry problems than Wiggins itself. Finally, there is no evidence that
iggins considered entering the United States CCP market by maka toehold acquisition of the CCP components of firms such as
IDY 118 , l'itil1J:RX 758f' :I For example, B.A.T fI,jeded a proposal to convert one or its United Kingdom paper
to ot.her paper products- " fur less risky venture thande 'wl)fcntry,- becam;f it. did not project an IRR of
rcent RX 758: RPF 430
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Nashua , 3M , or Boise. IDF 122. The CCP businesses of Nashua and 3M
are not integrated into base paper production , so that if Wiggins had
acquired either firm , it would have confronted the same non- integration and ineffcient technology problems that both firms confront.

IDF 122 and n. 318.
IV. CONCLUSION

Complaint counsel have failed to demonstrate that B.A. T was an

actual potential entrant into the United States CCP market. The
Commission has therefore determined to dismiss the complaint in this

matter in all respects.
COMMISSIONER PATRICIA P. BAILEY , CONCURRING IN
T INDUSTRIES, LTD. AND APPLETON PAPERS , INC.

Is there the opposite of a Pyrrhic victory? If so , it would describe
this case, where the Commission s litigation unit has lost the battle

but won the war-for the business community as well as themselves.
B.A.

Twas intended as a test case to see if purely objective evidence

could establish liability under the actual potential entrant theory.
The answer today is that it cannot. Despite a well- litigated case which
presented us with as extensive and in-depth an economic record as we
are likely to see , the inherent limitations of economic evidence mean

that , standing alone, it cannot meet a a " clear

proof' (or ,

in my

opinion , even a " reasonable probability ) standard. Financial models
of expected profitability are a complicated web of interrelated assumptions. They can be a useful business planning tool but were
never designed to withstand the scrutiny of normal judicial process

which is concerned with demonstrable facts. Models are highly vulnerable to litigation challenge where doubts raised about even one

part can invalidate the whole. The clear trend among the courts
which this Commission today joins , is reluctant to undo business
transactions on the basis of speculation.
In practice this means that , at the Commission at least , actual
potential competition theory is dead. Only " concrete plans " will carry

the day, but the more anticompetitive an acquisition is , the less a

company is likely to create-r preserve-ocuments assessing expected returns on other , more legitimate , means of entry. Thus, only
those entities who ignore the wisdom of some well known sages! need
fear the toils ofthe actual potential competition net. But on the whole
this is preferable to wasting resources trying to prove chalkboard
speculations. Both our staff and the business community should welcome the certainty this opinion brings.
I See no Evil , HeM no Evjj , and especially Speak and Wrjt

no Evil
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FINAL ORDER

This matter has been heard by the Commission upon the appeal of
complaint counsel from the initial decision and upon briefs and oral
argument in support of and in opposition to the appeal. For the reasons stated in the accompanying Opinion , the Commission has determined to affrm the initial decision. Complaint counsel's appeal is
denied. Accordingly,
It is ordered That the complaint be , and it hereby is , dismissed.
Commissioner Azcuenaga did not participate.

