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IN THE MATTER OF

BAYER AG, ET AL.

MODIFYING ORDER

OF THE FEDERAL

IN REGARD TO ALLEGED VIOLATION OF SEC. 5
TRADE COMMISSION ACT AND SEC. 7 OF THE

CLAYTON ACT

Docket C-3007. Final Order, Jan. 1980-Modifying Order, July , 1982

This order reopens the proceeding and modifies the Commission s order issued on
January 15 , 1980 , 95 F. C. 254 , by deleting Paragraphs I-IV from the order
so as to relieve respondent of the requirement of divesting asets used to
manufacture allergenic extracts. Accordingly, the portion of Paragraph VII
concerning respondent's divestiture effort has also been deleted.

REOPENING AND MODIFICATION OF ORDER DOCKET NO. C-3007

By petition filed on February 26, 1982 , respondent Miles Laborato-
ries, Inc. ("Miles ), requests on behalf of itself, Bayer AG, and

Rhinechem Corporation that the Commission s order in Docket No.
C-3007 be modified so that Miles no longer would be required to

divest assets used to manufacture allergenic extracts. Pursuant to
Section 2.51 of the Commission s Rules of Practice the petition was
placed on the public record and Mr. Stanford Yates, representing
Kallestad Laboratories, Inc., and Dr. Raymond Rosedale filed
comments.

Miles previously had petitioned the Commission to modify the
order. However, the Commission by a letter dated May 22, 1981

denied the earlier petition but gTanted a year s extension of the time
in which Miles was required to divest its allergenic extracts assets.

Upon consideration of Miles ' petition and supporting material and
the public comments, the Commission now finds that due to a Food
and Drug Administration proposal to eliminate Category III(A) as a
classification for biologics, Miles is unable to sell its allergenic
extracts business as a complete, viable competitor. In denying Miles
previous petition , the Commission noted that the proposed elimina-
tion of Category IIIA) might constitute a changed circumstance
suffcient to warrant modification of the order. Events since then

have established that modification is now warranted. For this reason
the Commission has determined that the order should be modified.

Accordingly,
It is ordered That the proceeding be , and it hereby is, reopened.
It is furthered ordered That the order to cease and desist be , and it

hereby is, modified by deleting ParagTaphs I-IV of the order and so
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much of Paragraph VII as relates to
efforts. ParagTaph VII wil now read:

reports of Miles ' divestiture

It is further ordered That respondents shall annually, on the
anniversary date of this order, submit in writing to the Federal
Trade Commission a verified report setting forth in detail the
manner and form in which each or every respondent intends to
comply, is complying or has complied with the order.
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IN THE MATTER OF

AMERICAN MOTORS CORPORATION, ET AL.

CONSENT ORDER, ETC.. IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3093. Complaint, July 1982-Decision, July , 1982

This consent order requires a Southfield , Mich. motor vehicle manufacturer and its
subsidiary to cease , among other things, failing to disclose that the Jeep CJs
handle and maneuver differently from ordinary passenger cars under certn
reasonably expected driving conditions; and that sharp turns or abrupt
maneuvers on pavement may result in loss of control or an accident. The
order requires the company to place a prescribed sticker on the windshield of
all new Jeep CJs warning owners of the Jeep s handling and maneuvering
limitations; provide all existing Jeep CJ owner s manuals with an informa-
tional supplement concerning on-pavement driving and update the owner
manual to include this supplemental information. The company is also
required to provide its dealers with a point-of-sale display designed to call
attention to the Supplement, and with a suffcient quantity of the Supplement
to enable dealers to make it available to each person who requests it. The
order further requires the company to send to current registered owners of
Jeep CJs since 1972, the sticker and the Supplement, together with a letter
advising the owner to affix the sticker to his/her Jeep.

Appearances

For the Commission: Barry E. Barnes, Rachel W Sesser and Paula
K. Stein.

For the respondents: John M Sheridan and Kenneth 1. Gluckman
in-house counsel, Southfield, Mich. Earl W Kintner, Robert H.
Neuman and Christopher Smith, Arent, Fox, Kintner, Plotkin &
Kahn Washington, D.C. and Robert N. Sayler and Robert M.
Sussman, Covington Burling, Washington , D.

COMPLAINT

The Federal Trade Commission , having reason to believe that
American Motors Corporation and Jeep Corporation , corporations
(hereinafter "respondents ), have violated Section 5 of the Federal
Trade Commission Act, and that a proceeding in respect thereof
would be in the public interest, hereby issues its complaint, stating
its charges as follows:
PARAGRAPH 1. Allegations in this complaint in the present tense

include the past tense. For purposes of this complaint the following

definitions shall apply:
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(1) Jeep CJ(s) means CJ5, CJ6 or CJ7 model Jeep motor vehicles
manufactured by Jeep Corporation.

(2) Ordinary passenger car means a vehicle designed primarily for
non-commercial on-pavement usage and excludes utility vehicles
vans, buses or trucks.

(3) Advertisement means any written, verbal or audiovisual
statement, ilustration, depiction or presentation, which is designed
to effect the sale or lease of any Jeep CJ, or to create interest in the
purchasing or leasing of such vehicles whether such statement
illustration, depiction or representation appears in a brochure
newspaper, magazine. leaflet, circular. mailer, hook insert, catalog.
bilboard, public transit card, point-of-sale or lease materials, fim
strip, video presentation , or in a radio or television broadcast or in
any other media, regardless of whether such statement, ilustration
depiction or presentation is characterized as promotional , education-
al or informative.

PAR. 2. Respondent American Motors Corporation (hereinafter
AMC") is a Maryland corporation with its principal place of

business at 27777 Franklin Road , Southfield, Michigan.
Respondent Jeep Corporation (hereinafter "Jeep ) is a Nevada

corporation with its principal place of business at 27777 Franklin
Road, Southfield, Michigan.

AMC dominates and controls the acts and practices of its wholly
owned subsidiary Jeep.
PAR. 3. AMC's net sales for the fiscal year ending September 30

1979 were in excess of $3.1 billon. Jeep CJ sales for the fiscal year
ending September 30, 1979 were in excess of $485 millon with
advertising expenditures of approximately $5 millon.

PAR. 4. Respondents AMC and Jeep individually or collectively
engage in the manufacture, advertising, sale , lease or distribution of
Jeep CJs. AMC and Jeep cause Jeep CJs to be shipped interstate
from various manufacturing locations.

Therefore, respondents maintain a substantial course of business
in or affecting commerce, as "commerce" is defined in the Federal
Trade Commisson Act.

PAR. 5. The Jeep CJ handles and maneuvers differently from an
ordinary passenger car under certain reasonably expected driving

conditions; sharp turns or abrupt maneuvers on-pavement may
result in loss of control or an accident.

PAR. 6. The facts alleged in Paragraph Five are material facts
which if known would be considered in a consumer s purchase and
use decision. Respondents ' have failed to disclose these facts. Such
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failure constitutes a material omission of fact and is therefore a
deceptive act or practice.
PAR. 7. By and through the use of advertisements such as

Legendary" and "Luxury" (copies of which are attached hereto and
identified as Exhibits 1 and 2 and incorporated by reference herein)
and other advertisements not specifically set forth herein , respond-
ents represent, directly of by implication, that the Jeep CJ may be
driven on-pavement like an ordinary passenger car.
PAR. 8. In light of the advertising representations referred to in

ParagTaph Seven, respondents ' failure to disclose facts referred to in
Paragaph Five renders the advertisements misleading and is
therefore a deceptive act or practice.
PAR. 9. Respondents ' acts or practices as alleged above have the

capacity and tendency to mislead members of the public. Such acts
and practices may prevent consumers from making informed
pt;rchase and use decisions. Therefore , such acts or practices cause
substantial economic injury to members of the public and deprive
consumers of information necesary for proper use of the vehicle
when driven on-pavement.

PAR. 10. The aforesaid acts or practices of respondents are all to
the prejudice and injury of the public and constitute deceptive acts

or practices in or affecting commerce in violation of Section 5 of the
Federal Trade Commission Act. These acts and practices, as herein

alleged, are continuing and will continue in the absence of the relief
requested.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Offce
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondents of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agTeement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other

provisions as required by the Commission s Rules; and
The Commission having thereafter considered the matter and

having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the

executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further
conformity with the procedure prescribed in Section 2.34 of its Rules
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent American Motors Corporation is a corporation

organized, existing and doing business under and by virtue of the
laws of the State of Maryland, with its offce and principal place of
business at 27777 Franklin Road, Southfield, Michigan.

Respondent Jeep Corporation is a corporation organized , existing
and doing business under and by virtue of the laws of the State of
Nevada with its offce and principal place of business at 27777
Franklin Road, Southfield , Michigan.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents , and the proceeding
is in the public interest.

ORDER

This Order applies to respondents American Motors Corporation
(hereinafter "AMC") and Jeep Corporation (hereinafter "Jeep
their successors , assigns, officers , agents , representatives, and em-
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ployees, directly or through any corporation , subsidiary, division or
other device , in connection with the offering for sale, sale, lease or
distribution of Jeep CJ(s) in or affecting commerce as "commerce" is

defined in the Federal Trade Commission Act, within the United
States, including the Commonwealth of Puerto Rico and any
territory or possession of the United States.

Definitions: For purposes of this Order, the following definitions
shall apply:

1. Jeep CJ(s) shall mean CJ- , CJ-- , or CJ-7 model Jeep vehicles
built since 1972, which are or were manufactured or distributed by
AMC or Jeep, and vehicles of substantially equivalent design and
performance. Substantially equivalent performance means a vehicle
which is substantially similar with respect to its abilty to make
sudden sharp turns and abrupt maneuvers on-road. For purposes of
this definition , other Jeep motor vehicles built from 1972 to 1982 are
not of substantially equivalent design to Jeep CJs.

2. Dealer(s) shall mean all independent person(s), partnership(s)
or corporation(s) which, pursuant to a dealer s sales and service

agreement, receive on consignment or purchase new Jeep CJ(s) from
AMC or Jeep for resale or lease to the public. The term dealer(s) shall
also mean all person(s), partnership(s) or corporation(s) owned or
operated by respondents which sell or lease new Jeep CJ(s) to the
public.

It is ordered That respondents shall, within 120 days from the
date of servce of this Order, affx a sticker to each new Jeep CJ
vehicle manufactured or distributed by AMC or Jeep. The sticker
shall read as follows:

This multipurpose vehicle handles and maneuvers .differently from an ordinary
passenger car. AF with other vehicles of this type, sudden sharp turns and abrupt
maneuvers may result in loss of control. Read driving guidelines in Owner s Manual
and Supplement.

WEAR SEATBELTS AT ALL TIMES

Respondents shall affx the sticker to the instrument panel or
windshield frame of each new Jeep CJ in a prominent location. The
sticker shall be printed in a typeface and color which are clear and
conspicuous. Respondents shall advise their dealers in writing not to
remove the sticker.
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II.

It is further ordered That respondents shall , within 120 days from
the date of service of this Order, distribute an informational
supplement to the Owner s Manual for new Jeep CJ(s) (hereinafter
Supplement") which is similar in scope and subject matter to the

current pamphlet "Driving Your 4-Wheel Drive Vehicle" a copy of

which is attached as Exhibit A. The supplement shall include the
following statement in an on-pavement driving section:

Utility vehicles have higher ground clearance and narrower track to make them
capable of performing in a wide variety of off-road applications. Specific design

characteristics give them a higher center of gravity than ordinary cars. An advantage
of the higher ground clearance is a better view of the road allowing you to anticipate
problems. They are not designed for cornering at the same speeds as conventional

2WD vehicles any more than low-slung sports cars are designed to perform
satisfactorily under off-road conditions. If at all possible, avoid sharp turning
maneuvers. As with other vehicles of this type , failure to operate this vehicle correctly
may result in loss of control or an accident.

The Supplement shall also include the following statement in the
introduction:

As with other vehicles of this type, failure to operate this vehicle correctly may result
in loss of control or an accident. Be sure to read on-pavement and off-road driving
guidelines which follow.

The above-required language shall be printed in a typeface at least
as large as that which is used in the main body of the Supplement.
Nothing contrary, inconsistent or in mitigation of the above-required
language shall be used in the Supplement.

III.

It is further ordered That respondents shall, within 120 days from
the date of service of this Order, revise the Owner s Manual for new
Jeep CJs to include the information that is required by Part II of this
Order. Headings , typeface , and other devices consistent with those
used for warnings in the Owner s Manual shall be used to ensure
clarity and prominence of the information required. Nothing con-
trary, inconsistent or in mitigation of the information required shall
be used in the Owner s Manual.

IV.

It is further ordered That any substantive modification of the
information required by Part II or Part III of this Ord"r may be
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made only upon prior written approval of the Commission. A request
for approval shall be in writing and shall be deemed granted if not
disapproved within 60 days after receipt by the Commission.

It is further ordered That respondents shall, within 120 days after
service of th;s Order, insert a copy of the Supplement and the
Owner s Manual into the glove box of each new Jeep CJ prior to the
distribution of the vehicle.

VI.

It is further ordered That respondents shall provide to each dealer
a reasonable number of free copies of the Supplement to enable
dealers to make the Supplement available to each prospective Jeep
CJ purchaser or lessee who requests it. Respondents shall also
provide to each dealer one free point-of-sale display designed to call
attention to the Supplement. Respondents shall advise their dealers
in writing to (1) maintain such point-of-sale display in a prominent
location in the dealer s showroom and (2) provide a copy of the
Supplement to each person who requests it. Respondents shall
implement the requirements of this Part within 120 days from date
of servce of this Order.

VII.

It is further ordered That respondents shall, within 150 days after
service of this Order, send by first-class mail to each identifiable
current registered owner of Jeep CJ(s) from the 1972 model year to
the effective date of this Order the following materials: (1) the sticker
required by Part I; (2) the Supplement required by Part II; and (3) a
letter advising the owner to affx the sticker to the Jeep CJ. Current
registered owners shall be deemed identifiable if they can be traced
using the same sources used to develop lists for recall notifications
pursuant to the National Traffc and Motor Vehicle Safety Act of

1966.

VIII.

It is further ordered That respondents distribute a copy of this
Order to all present and future personnel who have supervisory
responsibilty with respect to the subject matter of this Order.

Respondents shall secure from each such person a signed statement
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acknowledging receipt of this Order. Respondents shall also distrib-
ute a copy of this Order to each dealer.

IX.

It is further ordered That respondents shall maintain documents
demonstrating compliance with this Order. Upon reasonable re-
quest, respondents shall make available to the Commission or its
staff for inspection and copying documents which shall include, but
not be limited to, the following:

A. The name and last known address of each owner who was sent
the materials required by Part VII of this Order.
B. The name and last known address of each owner whose

materials were returned undelivered by the United States Postal
Service.
C. Communications from dealers regarding the distribution of

the Supplement which are received by the department responsible
for such distribution.

It is further ordered That in the event that respondent AMC 

Jeep merges with another corporation or transfers all or a substan-
tial part of its business or assets to any other corporation , respondent
AMC or Jeep shall require said successor or transferee to file
promptly with the Commission a written agreement to be bound by
the terms of this Order; provided, that if respondent AMC or Jeep
wishes to present to the Commission any reasons why said Order
should not apply in its present form to said successor or transferee, it
shall submit to the Commission a written statement setting forth
said reasons prior to the consummation of said succession or
transfer.

XI.

It is further ordered That respondents shall, within one hundred
and eighty (180) and three hundred and sixty-five (365) days after the
date of service of this Order, fie with the Commission reports setting
forth in detail the manner and form in which they have compiled
with this Order.
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And Gettig Along
WIth The Envionment

Jeep. Owner s ManU1l1 Supplement
Small SporU CJtllty Edition
(CJ.5, CJ-7 and
5cbler)
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Off-Road
Driving Guidelines

ml.""_'on, ..n.'\'rJ_""rc,...CI
'OCIO. una....""oj'con,U,",nl ""14WO- Su'a.,'_,no""-''''''CI YClU"'''''gU,,II,..lO""p,.\n""" gnY""4WD""Ic""n'''_'a
;a"''''''rw''o 'n.'.''"P' Y'''-''' lvolI"""""---'""-nQaI'_IoI-COIl.,"'cII\lauOc.'You' 'nlf . lo 

""""-'--

AUU_..rul.you1nou,ago_tn",-._-bI..Th"'p 'YO'"WDI""IOI'O''''''0''';'''''-''n'",,,,,,,---
11 '.-..11 1M....... ..,n. - OIg,. 

"'.

_..,no.,.."...u",,.."",,T"_..,..
dill..' dn.nQ 1"",,'..u..'ro_-
had5oordln_,rw..ar..-,-""..-
iz 17. '. or """II.

..-... -. -,..

"'''''''''''''-111_,.....-..I'OU,,,,,".,.nOIO,,dlurl"". "'_unO;n,,,,In.c''".._bI..n,,-.,.,.'' ""ya_o, t..-r""mIY"""""art...".nrr"g_(o'" r8'''-&Ulom,rc'....r'''''IOI''YO_
o/ca,,,.,y. -j/lAJP'.'-''',,Al....lI'Ofrutt..orChPY"""""IC_,.'''kln
"'"urlC,..,m,glrCl"YO'_. I_I'O'_"..

g""",

, A.. g-- ""I. on 

-, 

Of 011

--,.

-rc,","..",*"",,.,'_.n___on..
_1C81 III 11..
Mad'Dn",'n..t.""''.''' ln''. _I-_a",,. 10- ''''-_'I.../c mmOl..on,,,..,haca_-Qf""''_,n4WO_K-1..,IO'_on'''--_"n_,pl_..
,na",__. RIGIl ""on IACt 01 t""--1t_'ro--U\ICO_""O.HoM'_'''--_--..Di-

'''_.

lIyo''-D8 'O''iD"",''I''""'''-OI-I_ln '''a__OI ,1'__MCGI.In"-mlal,,-,_. ,n.OOlwOo"'-

'''"".....

u..""-"8I

'-"",,,-

"""_""'''-'''-__11_--_-

""' ,.,,,-

on8I1.,___..,n,I'_-nlOIco_Of_'It_gh..-.On."Y""--IO.._ln.WO_....--I_a-__-CD"""'._nQw-. -'na---.."'_II...."",,"-'Sr-on,....ollf1'"-"

"'.

_g'-OII""II..M'_""""100""11"''-",.__..
'0 alld-yol-oll'''--''-InIflOot'''II''\I'''U''II'''''''AI_---.all!a'OI'Op. """.conolOalllG-

'---

co_.

,,,_

,,'na__,,muyo_-

,...,.. 

u..,..." 

,_,.-,._---

.ll8f_onlN"'_"""". QR""'''-'''4""_",UI'.



246 FEDERAL TRADE COMMISSION DECISIONS

100 Decision and Order

Gea RecOlleDdaUOD8
Par Off.R_d DrivlgWo__Iam.-DC---QotN__II..-O----tOlI.w-au...,81"-""'"oa-r... DI_I_oc.--'--OT_In,-Ol._-.,---=--V_IO_"'OSl"'''II----IM-"_""n__,_"oa.-.....--
O&I ""I'W."(I;I-""-011"-II-"ID8

._---

oFl8lkl'WM.I'-
'_''9M'IO.of-
o Tow.,,...-

'_,

'Bo,.,
.THwcnMoa.-..
.T""....CO..
.s_.t..D8"",. Sglirw(""I'"""""""""1'FI...."nvu'-.M8lc .,OOI
'''&1'''1-
o ULllltyknUI""""_01-
. PtOb...,c,..,,,,.-
. €IK,ne&t-'V"'oc..,""
.w.t""""tW8IC,,

. "'

IO"' g..,."
'Sypno"nu..

Driving Off. Road
On Steep Inclines
And Sldehllls
BeI...._ng_ta ""uc.t"cn'"I""O''-

nlnl. m."no,.o..n,moonlnt oo'nl. U yOu 00"' m_"
10 tn. ,oo_ e'yOu""'lcl. I. aIt 10 ""01 e' ,Oll,_"ya.
010c_,u,nO"'M

p'"".

cu'"ln,a'''''o..rCUlcn,""
01"''"0 br... .nO 0.' oul an ..oi dow". An cunCO or pr.
...Hon""O"""CCunoclcuI'

Step IDlClb---".o.._..__. I1,-",I0'--....8g. WI.I""""'?W8l_

....""_.

""11 ""-,-ro---It
, tt It,

""...

I'.O_ogr_I"_.-""ruDe_'II'In..TNI8,.'IICIIII-.1O--""8Ito"l1l"to_lOtDlI-
INrtlO.

!,,--,....

)_tnt-l1,a_. -'.tlnlaal__latlCIIn
al19I1... n-"".,_an r.__II_lnINrou-""an1nln___---n..orl.

",-_.

----ng._In-..._lOla,,--__III-Andl,,_ __I""""--

_...

HI.._In""en..ou-.u""--o""ngol8.
,,,'II m_tMI-_,,-'r.toa.

-""

111-' '101""1_1..'-""1'.." II o-.u"",_'''cr.'''a1 lull_. Th..iot-.vwolt..,....o,.-na, ""!n\0.. Mil.... 
Unn""-

''' '_.

o--So-,,__'''_oItGeiln_".o.atna_11"",_. 'Nr-"-lnaotraooll,,,_!Iof8llmg.ond_cal III'bel'"
'0..-...11..,1"".0'-_nU... ""tll-

not-"co'nM,
IMoI8 all'Nr-. DO'
loc u"I""_'Iau

=;.

. II (!

U..'Vn'''YOOUI_ UIII'I''_c:onlyg8l\'I"ta'-
Sldehin.
1.-,ng""","+oollnllll...t.._--1I"" na'bo""""alld, lIlllo_utlly

","

nlll ornion II nol "8 .'..11 .noul lIorlV' boO.. ..lIn II'
'""""ullan_ W_ao'olbll ,,ol" a'"U't!..I\'OO.
..Mn ,au '. Inln au' cl you' .""0110" "" I",' . be SU'"
'o",,'on Inlupnlll """

5urtoc..onll"oIl1ll",,,,,'CI""_ V,,u "'Vnl.O"" ",nft"IOI""Ulndl"'O'-aooctl...li"ooto""o."u
o, "n'" Inl o.,,"nllll1 won."" I" lliP Dul !""m uno.yOU, Th

O'OOllmOOm..l",mt""lle"nll..nl".ou ..a''',nUoe'''1I
,,,"",,,,,,,nl.onlcll Wllunl,."onl!I 'O'"OICW",

"""_

1""0'" "I ""YIng ,"o_un' "'olrlbu''' 'c ,"U' ""'"
01''''' llion,wo_ ThI.",.. Ino""'Ollwlnl ,,,.11""

o"wn,n"nI'"""o"
W"..iI"""'''"''''" ln.. .onlvono,nlnu,ou,,''''

.ncYOuh"o'''''"t"I''n",In'Iy. clo,, m''w"nUII
Tn..nol"'lran'!If,newo'Un"OOO'"',on,..neelO'noOloc
,no '''oo'n -ano'' o"ul"II'"

~~~~~~~ ~~~ - _

"ownnIH '...cal

~~~ . ., ,

"'''.nuoulcIOOm'OI.



229

=.U.c.L,J.'-.nl'l lUV.lVJ.\,.. ,-vnr. .cJ. fiLo.

"..

Decision and Order

Driving Off-Road On
Rock And Sand
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Driving Off. Road In
Mad And RaiD
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Complaint 100 FTC.

IN THE MATTER OF

THE TIMES MIRROR COMPANY, INC.

DISMISSAL ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 9103. Complaint, July 1977-Dismissal Order, July , 1982

This order returns the matter to adjudication and dismisses the complaint charging
a Los Angeles , Calif. publisher with adversely affecting competition by the use
of a discriminatory rate structure for run-of-the-paper and suburban display
advertising, Having considered the views of the parties and the comments
received from the public , the Commission concluded that the public interest
would best be served by rejecting the consent agreement and dismissing the
complaint.

Appearances

For the Commission: Carleton C. Eastlake, Jon R. Calhoun and
Caprice L. Collins.

For the respondent: Julian O. von Kalinowski, John J. Hanson, J.
Edd Stepp, Jr., Joseph A. Collns and C. Lobdell, Gibson, Dunn &
Crutcher Los Angeles , Calif.

COMPLAINT

Pursuant to thE) provisions of the Federal Trade Commission Act
(15 U. C. 41 et seq. and by virtue of the authority vested in it by
said Act, the Federal Trade Commission , having reason to believe
that the party listed in the caption hereof and more particularly
described and referred to hereinafter as respondent, has violated the
provisions of Section 5 of the Federal Trade Commission Act, as
amended , (15 U. C. 45) and Section 2(a) of the Clayton Act, as
amended , (15 U. C. 13) and it appearing to the Commission that a
proceeding by it in respect thereof would be in the intE)rest of the
public , hereby issues its complaint, stating its charges as follows:

PARAGRAPH 1. Respondent Times-Mirror Company, Inc. is a
corporation organized on or about October 6, 1884, and is existing
and doing business under and by virtue of the laws of the State of
California. Respondent maintains its home office and principal place
of business at Times-Mirror Square, Los Angeles, California.

PAR. 2. Respondent is the largest publicly-held publishing compa-
ny in the United States. Its newspaper publishing revenues were
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approximately 44% of its total revenue in 1976, or about $426
milion.

PAR. 3. Publication of the Los Angeles Times newspaper is the
largest operation of respondent Times-Mirror Company. The Los

Angeles Times enjoys an average daily circulation in excess of one
milion copies, and has the largest weekday circulation among the
nation s standard-size newspapers. The Los Angeles Times has for
many years led all newspapers in the nation in advertising volume.
Its total advertising revenues for 1976 were approximately $276

milion, with retail display advertising approximately one-half of
total advertising revenues.

PAR. 4. In connection with its newspaper publishing operations
from its home and branch offces, respondent solicits, offers to sell
and sells advertising linage in the Los Angeles Times to purchasers
located in the various States of the United States. In the course of
such operations it frequently sends and receives contracts, rate
cards, advertising materials , bilings and payments across state
lines.

The acts and practices herein described in connection with the
promoting, offering for sale and sale of newspaper advertising linage
to retail merchandisers are (( in or affecting commerce" as the term
commerce" is defined by the Federal Trade Commission Act, as

amended, and Hin commerce " as defined in the amended Clayton
Act.

PAR. 5. The Los Angeles Times is distributed and sold primarily
in Los Angeles County, Orange County, Riverside County, San
Bernardino County, San Diego County, San Luis Obispo County,

Santa Barbara County, Tulane County, and Ventura County in
California; with some addtional distribution in numerous other
states and the District of Columbia. For example , the Los Angeles

Times has a significant and substantial distribution in the State of
Arizona and in Clark County, Nevada.

PAR. 6. In the course and conduct of its business , respondent has
been and is now offering to sell and sells advertising linage to
various purchasers, including, among others, persons, firms and
corporations engaged in the manufacture , distribution, offering for
sale or sale of merchandise at retail. A substantial number of the
retailer purchasers of respondent's advertisers have retail outlets in
other states as well as California. The advertising linage purchased
is used for the purpose of offering for sale or promotion of products,
labels and materials.

PAR. 7. Retail merchandisers who purchase advertising linage in
the Los Angeles Times have also promoted merchandise to customers



254 FEDERAL TRADE COMMISSION DECISIONS

Complaint 100 F.

in adjoining states, who travel into California to purchase products
or purchase them by mail order. Marketers of merchandise offered

for sale and sold at retail , who purchase advertising linage in the Los
Angeles Times, also promote sales in some out-of-state locations
thereby.

PAR. 8. In the course and conduct of its business, respondent has
been and is now discriminating in price, directly or indirectly,

between different purchasers of its advertising linage of like grade
and quality, by sellng said commodities at higher prices to some

purchasers than it sells to other purchasers , many of whom have
been and now are in competition with the purchasers paying the
higher prices. More specifically, respondent offers for sale and sells
advertising linage to persons, firms or corporations engaged in the
offering for sale, sale and distribution of merchandise at retail
including, but not limited to, apparel and accessories, appliances
and furniture. Such sales are made on the basis of a rate structure
that results in higher advertising rates to some competing purchas-
ers than to others.

The aforesaid rate structure provides for a cumulative volume
discount on an annual basis according to the number of lines that an
advertiser or prospective advertiser may purchase or agree to
purchase. Advertisers or prospective advertisers who agree to
purchase a specific number of lines may take advantage of yearly
bulk contract rates , whereas advertisers or prospective advertisers
who cannot and do not contract for a specified number of column
lines pay at the "open rate" price level. The price per line purchased
decreases as the linage purchased increases. The differences in rates
per line are substantial.
PAR. 9. Respondent's use of a cumulative volume discount

advertising rate structure results in a substantial and systematic
discrimination in the price of advertising linage sold to various

customers , in that larger volume advertisers receive more favorable
rates than smaller volume advertisers.

COUNT I

Alleging violation of Section 5 of the Federal Trade Commission
Act , as amended.

PAR. 10. The allegations of Paragraphs One through Nine are
incorporated by reference herein as if fully set forth verbatim.
PAR. 11. Respondent's advertising rate structure , and the dis-

crimination in the price of advertising between and among various
purchasers of advertising linage, adversely affect competition be-



....u"-"-"- u-'-'.-'...-'. 

..... ...

252 Statement

tween those paying higher and those paying lower advertising rates
and constitute unreasonable restraints of trade and unfair methods
of competition in or affecting commerce within the intent and
meaning of Section 5 of the Federal Trade Commission Act, as
amended.

COUNT II

Alleging violation of Section 2(a) of the Clayton Act, as amended.
PAR. 12. The allegations of ParagTaphs One through Nine are

incorporated by reference herein as if fully set forth verbatim.
PAR. 13. The effect of respondent's discrimination in prices may

be substantially to lessen competition or tend to create a monopoly
in the lines of commerce in which its favored purchasers are
engaged, or to injure , destroy or prevent competition between the
favored and non-favored purchasers, and constitute violations of the
provisions of subsection (a) of Section 2 of the Clayton Act, as
amended.

STATEMENT OF THE COMMISSION

By BAILEY Commissioner
The Commission brought this case in 1977 out of a concern that

the Los Angeles Times discriminatory rate structure for run-of-the-
paper and suburban display advertising adversely affected competi-
tion by disadvantaging smaller advertisers. In November 1980 the
Los Angeles Times entered into a negotiated agreement and jointly
with FTC staff proposed a consent order for the Commission
consideration.

On September 25 , 1981 , the Commission , Commissioner Clanton
dissenting, provisionally accepted the consent order. At that time
however, the Commission expressed concern about whether the
order would work as intended, and whether it was practical or
feasible to apply similar orders to newspapers in other markets. The
Commission believed it had insuffcient data against which to test its
concerns and so sought public comment on the order for ninety days.

The comment period produced a broad sampling of opinion: 65
newspapers and broadcasters, 13 media trade associations, 10
retailers, 7 trade associations and four individuals responded. Of the
99 comments received , 98 urged the Commission to reject the consent
order.

These comments caused reexamination of two important assump-
tions which formed the basis of the Commission s original decision to
bring the case and on which the proposed consent was based. The
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first assumption was that smaller advertisers were injured competi-
tively by the Los Angeles Times cumulative volume discount rate
structure. However, all but one of the retailers and retail trade
associations which responded opposed the consent agTeement and
indicated no concern about competitive injury. Their position was
reinforced by academics knowledgeable in the field of mass media
economics, who concluded that the benefits of the proposed order
were fairly speculative, and that the order might well raise prices to
all advertisers. Thus, the Commission has concluded that the
benefits to competition from accepting this order are much more
uncertain than was originally believed.

The comments also highlighted the issue of whether the principles
of this order could or should be extended beyond the Los Angeles
Times. It now appears that to do so within the newspaper industry
would be unwise, as the type of uniform pricing required by the order
could impair the pricing flexibility of secondary size papers. Were
the principles of the order to be extended to other advertising media
the uncertainties as to the trade-offs between vigorous pricing
flexibilty and the benefits of eliminating price discrimination
increase. In particular, making cross-media comparisons for the

purpose of assessing a valid meeting competition defense is likely to
be impossible. Clearly, however, it was never the Commission
intention, and would be inappropriate now, to leave the Los Angeles
Times as the only seller of advertising space subject to Robinson-

Patman Act principles.
In conclusion , the Commission notes that the process of decision-

making in this matter worked precisely as the Commission s Rules
contemplate. The scope and depth of public comment contributed
greatly to the Commission s ability to reach an informed decision.

SEPARATE STATEMENT OF CHAIRMAN MILLER

In concurring with the Commission s decision today, I am heart-
ened to find that the extensive administrative exercise required to

analyze this consent proposal has reached the same conclusion that
my analysis of the likely economic consequences, as well as my
reading of the law, would have suggested in the first instance.

First, economic analysis and overwhelming public comment have
demonstrated persuasively that an order applying Robinson-Patman
rules to newspaper advertising could injure competition in this
industry.

Second, and more importantly, it seems quite clear that the intent
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of CongTess was to leave advertising rates outside the reach of the

Robinson-Patman Act. ' While I do not dispute our role of fillng
inadvertent gaps in antitrust law with enforcement of the FTC Act
that role should stop short of creating law in defiance of Congress.

SEPARATE STATEMENT OF COMMISSIONER CLANTON

I concur with the Commission s decision to dismiss the complaint
in this matter not only for the reasons set out in the Commission
statement but for an additional reason that I expressed earlier when
I voted not to accept provisionally the negotiated consent agTeement.
My decision to dismiss this complaint stems from my concerns about
extending the coverage of Section 5 of the FTC Act to encompass
commercial circumstances on which we reserved judgment in
Reuben H. Donnelley Corp., 95 F. C. 1 (1980), rev d sub nom. Official
Airline Guides, Inc. v. FTC 630 F.2d 920 (2d Cir. 1980), cert. denied
101 S.Ct. 1362 (1981).
The Commission s opinion in Donnelley did not distinguish be-

tween an absolute refusal to deal and dealing on discriminatory
terms. While we did not foreclose the possibility of reaching price
discrimination under Section 5, we emphasized the difficulties of
extending a duty to deal into the area of secondary-line discrimina-
tion, which is at issue in Times-Mirror. In Dunnelley, we signaled a
cautionary note for any future applications of such a duty to deal
where the inevitable result would be to involve the Commission in
regulatory-style monitoring of the reasonableness of pricing or other
on-going activities. 95 F. C. at 81. Furthermore, in defining
arbitrary " conduct in Dunnelley, we indicated that our concern

should be limited to "conduct which results in a substantial injury to
competition and lacks substantial business justification. Id. at 82. I

was persuaded earlier and remain persuaded that this matter would
not be likely to meet the Donnelley standards for liability. At the
least, I am persuaded that this possibilty is insuffcient to justify
acceptance of the order, especially in light of the other significant
uncertainties associated with the case.

SEPARATE STATEMENT OF COMMISSIONER PERTSCHUK

I have voted to reject the tentatively accepted order against Times-
Mirror for two reasons.

First, the benefits to competition from accepting this order are
much more uncertain than we had believed. The comments, by

, In Senate floor debates , Senator Logan flatly replied

, "

" wh.m asked if the Act. would require newspapers
selling advertising to obsrve its price discrimination provisions. 80 Cong. Rec. 3115.
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newspapers, retailers and academics alike, overwhelmingly support
the view that the competitive strength of newspapers themselves
require more pricing flexibilty than the order allows and that
smaller retailers may not be significantly helped by it.

Second, it is clear that, if we were to prohibit newspapers from
giving discounts to large advertisers which are not cost-justified, we

should apply the same principle to other advertising media which
compete with newspapers, including network and cable television. I
do not see a realistic possibility that this Commission in the
foreseeable future wil apply Robinson-Patman principles in this
way, and I do not believe it is appropriate to single out Times-Mirror
as the only company to be subjected to such standards.

Consequently, I join the Commission in rejecting this particular
order. It is important to state , however, that this decision by the
Commission does not represent any repudiation of Robinson-Patman
principles, only a decision that it would be inappropriate to apply
them in this case. '

Finally, I note that Times-Mirror, to its credit, argued its position
thoroughly and carefully on the merits and through public comment.
It did not, as has increasingly become the custom , solicit members of
CongTess to pressure the Commission, after having heard an

incomplete and biased presentation of the disputed issues.

FINAL ORDER RETURNING MATTER TO ADJUDICATION AND
DISMISSING COMPLAINT

On November 7 , 1980 , this matter was withdrawn from adjudica-
tion for consideration by the Commission of a proposed consent
ageement. The Commission accepted the proposed consent and

placed it on the public record on September 25 , 1981 , for comment
pursuant to Section 3.25(D of the Commission s Rules of Practice and
Procedure.

Having considered the views of the parties to the consent and the
comments received from the public, the Commission has determined
that the public interest would best be served by rejecting the consent
agTeement and dismissing the complaint. Therefore

It is ordered That this matter be returned to adjudication and
It is furthered ordered That the complaint issued in the matter be

and it hereby is, dismissed.

I I ag with Charman MHler a point in his statement that the Commision should not defy the wil of
Congr. I therefore am hopeful that the CommiBion wil continue to enforce the RobinEln-Patman Act in other

inustries.
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IN THE MA'IER OF

LENOX, INCORPORATED

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8718. Final Order, April 1968-Modifying Order, July , 1982

This order reopens the proceeding and modifies the Commission s modified order
issued on June 24 , 1970 , 77 F. C. 860, by deleting Paragraph 8 from the
order, so as to allow Lenox to prevent transshipping of its products by its
authorized dealers. The Commission has also included a provision which
prevents Lenox from taking disciplinary action against any dealer for
transshipment which occurred before the effective date of the order.

DECISION AND ORDER

Whereas a "Request of Lenox , Incorporated for Modification of
Final Order" was fied by Respondent on March 15 , 1982 pursuant to
Section 5(b) of the Federal Trade Commission Act, 15 U. C. 45(b),

and Section 2.51 of the Commission s Rules of Practice, 16 C.
, wherein Lenox , Incorporated seeks a partial modification of the

order that issued on June 24 , 1970 by the deletion of Paragraph 8;
and

Whereas the matter was thereafter placed on the public record for
thirty (30) days pursuant to Section 2.51(c) of the Commission s Rules
of Practice , 16 C. R. 2.51(c), during which time comments from the
public were received; and

Whereas the Commission thereafter considered the Petition
presented by Lenox, Incorporated and all of the materials and
information submitted as public comments on the petition and has
determined that the request makes a satisfactory showing that
changed conditions of fact and law and the public interest ' require
that the order be reopened for the purpose of modification.

Accordingly, it is ordered that the matter is reopened and that the
order is modified by deleting the language of paragraph 8 that reads:

Requiring or inducing, by any means, dealers or prospective dealers to refrain , or to
agee to refrain , from resellng respondent' s products to any dealers or distributors;

It is further ordered, That paragraphs 9 and 10 be renumbered to 8
and 9.

It is further ordered That nothing herein shall be construed to
permit respondent to terminate or otherwise discipline any dealer
for (1) having resold respondent's products to any dealer or distribu-
tor prior to the effective date of this order or (2) for any such resale
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that occurs prior to the dealer s receipt of notice that it may be
disciplined for such resale.

Commissioner Bailey voted in the negative.

SEPARATE STATEMENT OF COMMISSIONER PERTSCHUK

1 wish to make clear why I voted for Lenox s petition to modify the
Commission order prohibiting it from engaging in resale price
maintenance. The petition persuaded me that the ban on transship-
ping, which was included in the order originally only as an ancillary
means of deterrence, was no longer a necessary safeguard against
vertical price fixing by Lenox and could safely be dropped from the
order. The petition argued that the requested relief was also
necessary to maintain a strong Lenox presence and vigorous
interbrand competition in the houseware china business, and that it
would not cause a rollback of the gains in intrabrand competition
that have occurred during the life of the order. In this regard , I found
the petition to be much less persuasive. I do not believe it has been
established in this reopening proceeding that competition in the
china industry wil be improved as a result of allowing Lenox to
prevent transshipping of its products by its authorized dealers.
However, since Lenox has met the statutory standard for modifying
orders by showing that the ancilary transshipping provision is no
longer appropriate under the circumstances , it is entitled to the
relief gTanted.


