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Thename oi:!he {ile inoluding the exienslon :
Pile Name - denotiog the appllcatlon {n which the file was FILENAMEB

. greated
Nativa fink Ralatlvo path ofsubm{ned natlvo files NATIVBLINK

The SHA (Securo Hash Algorithm) or MDS BASH

Hash Hash fortlie orlainal native file if avalluble

3. Submitting Your Production

Onge youve prepaved documenis according to this gnlde, follow these
Instnictions to submit them o BCP.

a.  Mpdia BCP Acuepis

Submit any of the following:
e JFor Productions under 10 gigabyles:
o CD-R CD-ROM optical disks formatted to ISO 9660
specifications
o DVD-ROM oplisal disks for Windows-compatible personal
computers
o USB 2.0 flash dilves

e Tor Procductions prer 10 gigabytes :

o IDE, BIDE and SATA hard disk drlves, fonnatted n
Windows-compatible, uncompressed data in a USB 2.0
external enclosure

o TISB 2.0 flash delves

h. Bubmita Production Transmitfal Lettor

For auy format, accompany the submission with a letter that includes all of the.

following:
. volumns iame,

Bates ranges atd eustodians,

fotal number of records,

totat munber of Jmages or files,

list of fields in the order in which they ave listed in the data files,

date and thne format, and
rclmﬂm\aﬁon that the number of files on the volume mateh the toad
files, -

¢ & > B > O D
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United States of Ameriea
FEDERAL TRADE COMMISSION
WASHINGTON, DC 20530

Buegss of Coesunier Proteciion
Dirision of Privacy and tdeatity Protection

November 27, 2013

VIA FEDERAL EXPRISS
Scott Monlton

303 Bagle Ridge Place
Canton, GA 30114

Re:  Tn dhe Mafter of LabMD, Ine,, FTC Docket No, 9357
Dear Mr. Moulton:

Inclosed is a rovised subpoenn ad testiffeanduni noticing your deposition for Thursday,
February 6, 2014, the date on which you have agreed to make yoursetl available. We provided

counse! for LabMD> with notice of this date on Friday, November 22, 201 3. They have net
objecled lo our proceeding with your deposition an (his date.

§ would be pleased fo discuss the scheduting of your deposttion or atlier issues with you
al your convenience, You may reach me at (202) 326-2999,

Sincerely,

Pt~

L.aurg Riposo VanDrult'

Enclosures (2)

‘ ce:  Michael Pepson {via emall)
| ) Reedl Rubinsiein e email)
‘ William A. Sherman, 11 (via emaif)
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SUBPOENA AD TESTIFICANDUM
DEPOSITION

Provided by the Secrotary of the Federal Trade Commission, and
1ssued Pursuant to Rule 3.34{a), 16 C.F.R, § 3.34{a} (2010)

Scolt Moulion
303 Eagle Ridge Place
Canton, GA 30114

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoona raqulres you to appear and glivo lestimony at the laking of a deposition, st the date and Iime speciiied In
Hem 5, and al the request of Counss! listed In ilem 8, In the proteeding desciibed In flem 6,

3. PLACE OF DEPOSITION

Federal Trade Comnvisslon

Soulheast Reglon

226 Peachiree Streel, NE, Suite 1500
Atienta, GA 30303

4. YOUR APPEARANGE WILLU BE DEFORE
Lausa Riposo VanDruff of athet designated counse!

5. DAYE AND YI1AE OF DEPOSITION
Fsbruary 6, 2014, 21 9:.00 ..

8, SUBJEGT OF PROCEEDING

In the Matler of LabMD, Ine., Docket 9357

7. ADMINISTRATIVE LAWJUDGE
Chlef Judge 0. Michael Chappeli

3. COUNSEL AND PARTY ISSUING SUBPOENA
Laurg Ripeso VanDrulf, Complalat Counsst
Federal Trade Commisslon

601 New Jarsey Ave, NW, Room-8100
Washington, DG 20001

federal Trade Comntisston {202) 326-2099
Washington, D.C. 20580
DAYE SIGNED SIGNATURE OF COUNSEL ISSUING SUBPOENA
1112712013 W
GENERAL INSTRUCTIONS
APPEARANGE TRAVEL BXPENSES

Tho dofivery of thls subpoena lo you by any method
presciibed by the Commisslon's Rules of Practice Is
lagal servies end may subjoct you to 2 penally
Imposed by favt for faifure lo comply.

ROTION TO LIMIT OR QUASH
‘The Commlsston's Rulos of Practlee requlre that any
motan {o timitor quash this subpoena must comply
with Commisslon Rule 3,34{c), 18 C.F.R. § 3.34{¢),
and In parilculor must be fited vithin the earlier of 10
days after service or the time for compliance. The
oilginal and ten coples of the pélition must be filed
bafore the Administrative Law Judge and wilh (ho
Secrelary of the Commission, accompanied by en
affidavit of service of the document upon counsel
fisted in o 8, and upon ali olher parlies presciibad
by the Rulas of Practice.

The Canmissien's Rules of Praclico require that foes ond
mileage be poid by 1he paty that cequested your
appearance. You shovld present your elaim to Counsel
Hsted ladlem 8 for payment. if your are permansnlly of
femporarily iving somewhere other then the address on
this subpoena and it vould require oxcessive travel for
you to appear, you must gat prior approvat {rom Counso!
listed in fler 8.

Acopy of ths Comnilsslon’s Rules of Practica Is avallsble
online at hitpitiETCRulesoPractice. Paper coplas are
avallable vpon requesi.

This subpoona daes not requira approval by OMSB under
the Papenvork Reducilon Act of 1880,

FYCForm 70:C (1v. 1107}
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RETURN OF SERVICE

1 horeby cariily thal a duplzele odg'nal el the within
spbpoena vias duly Sened:  wackivranedotty

O inperson.

& dpepistorsdmaty By Federal Bgpross Decenber 2, 2013 for ovemight delivesy pursuant to
Conumlsston e $.4(s)(2).
(" by leaving copy el princlpal olfice or place o bustiess, fo1il:

Scolt Moulten

303 Eaglo Ridge Place
Canton, GA 30114

on the porson aamed keréin on:
November 28, 2013
Mk, ap, andyexy

tAatthew Smith

' N2 FTIon RAKEHY LN'R)

Paralegal

{0HgRe)
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CERTIFICATE OF SERVICE

This is to certily that on November 27, 2013, 1 served vie clectronie mall delivery
a copy of ihe Joregoing document to; .

Michaet D. Pepson

Regulatory Counsel

Cause of Action

1919 Penusyivania Ave., NW, Suite 650
Washington, D.C. 20006

michack pepson@eauseolaction.org

Read Rubinstein

Dinsmere & Shohl, LLP

801 Pennsylvanin Avenug, NW
Suite 610

Washington, D.C. 20004
reedaubinsiein@dinsmore.com

William A. Sheraran, 1T
Dinsmore & Shohl, LLP

801 Penusylvania Avenue, NW
Suite 610

Washington, D.C. 20004
willinm.sherman@dinsmore.com

o Ffor Respordens LabdtD, .

A
November 27, 2013 By: /5///6
: Lt —

Matthew Smith
Federal Trade Commission
Bureau of Consmner Prolection




UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFR{CE OF ADMINISTRATIVE LAWJUBGES

Resporndent,

)
1t tho Matter of )]
)

LabMD, Tuo., ) DOCKET NO. 9357
o corporation, )
)
)

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

Comnssion Rufe 3,31(d) states: “In order to protest the parties and third pariles
agatnst inproper use and disclosire of confidential inforination, the Administrative Law
Judge shall issite a pratective order as set forth I the appendix fo this sectlon,” {6 C.F.R,
§3.31d), Pursuant to Commission Rulo 3,31{d), the protective ordor set forth fn the
appendix ta that section is attachied vorbatim as Attachment A and Is hoveby Issued,

ORDERED: D
1. Michaol Chappelt
Chief Admindstrative Law Judge

Dale: August 29, 2013

PUBLIC




wCTTACHMENT A

For the purpose of proteeting the Interests of the panles and thivd parlies in the
above-captioned matter against improper use and disclosurs of confidential Information
sitbmilted or produced in contection with this mattert

IT IS HEREBY ORDERED THAT this Protective Order Governing
Confidential Material (“Protective Order”) shall govern the handling of all Discovery
Material, as hereafer dofined, :

}, Asused In (his Ozder, “confidential material” shall refor to any dosuinent or poriion
thercof that conluins privileged, compelitivoly sensitive Informatlon, or sensitive personnl
Information, "Seusitive personal Information” shall refer to, but shall not be lmited to,
on individual’s Social Securlty nuniber, laxpayer identification number, financlal aceount

. by, credit card or debit card number, driver’s Heense number, state-fssued
identifieation number, posspert mnnber, date of birth {oilier than year), and any sensitive
health information Identifiable by indlvidual, such ns an Indlviduni®s medieal xecords.
“Document” shnll refer to any discoverable writing, reeording, transcilpt of orat
{estimony, or cleetronically stored information in the possession of u parly or'a third
pacty. "Commisston" shall refer (o the Pedera! Trade Commisslon (“FTC), or any of its
employees, agents, attomeys, and all other persons acting on its behalf, excluding persons
retalned ns consultanfs or expexts for ptiposes of this procecding,

2. Aoy dociament or portion thereof submitted by n vespondent or a third pacty dwing a
Tedoral Trade Commission nvestigation ov during the conrso of this proceeding that is
catitled to confidentiality under the Federal ‘Frade Commission Aet, or any regulation,
Interpretation, o precedent concerning documenls in the possession of the Commission,
as well as any Information taken from any portion of such docuntent, shall be treated as
confidential wnterlal for purposes of this Order. ‘The identity of 2 third party submitting
sueh confidential material shatl also Le tseated as confidential materlal for the purposes of
this Order whero thie submittier has requested such confidential treatment,

3. The parties and any third partles, in complying with informal discovery requasts,
disolosire requircments, or discovery demands In this proceeding may dosiguale eny
rosponsiva document or poriton thercof as confidential material, including doouments
obinined by them from third pariies pussunnt to discovery or a3 otherwlso obtained),

4. The pardlcs, in condueting discovery from thivd patties, shall provide fo ench thivd
party acopy of this Order so as Lo Inform each such third party o his, hier, or lts rights
heroin.

5. A designation of confidentiality shalf constiute a represcntation i good falth ond alter
careful determination that the materlat Is not reasonably believed to be already in the
publlc domaln and that counsel believes the material so designated constitutes
confidential material og dofined in Paragraph 1 of this Order,

PUBLIC
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6. Malerinl may be designated as confldential by placing on or alfixing to the document
coninining such material (In such manner as will nol interfere with the legibility thereof),
or ifan entive folder or box of dounonts is confidential by placing or affixing to that
folder or box, the designation “CONFIDENTIAL ~ FTC Docket No, 9357” or any other
appropriate notice that identifies this proceeding, together with an indication of the
poriton or portions of the doctiment consldered 1o be confidential materfal, Confidential
information containcd in cleotronio documents may also be designated as confidential by
plactng the dosignation “CONFIDENTIAL ~ FTC Docket No. 9357 or sy other
approprinte notice that tdentiffes this proceeding, on the face of the CD or DVD or other
medium on which the docunient Is produced. Masked oy otherwise redacted coples of
decuments may be produced where the portions doteted contain privileged watier,
yrovided that the copy praduced shalt indleato at the approprinte point that portions have
en deleled and the reasons therofor,

7. Confidential material shall be diselosed only to: (a) the Adminisiralive Law Judge
prosiding over this procecding, persomol assisting the Adminisimtive Law Judge, the
Comnission and its employees, and personned retatned by the Commission as oxperis or
consulants for this procecding (b) Judgos and ofher court personnel of sny coud having
Jurisdiction over any appetinie proceedings Involving this matter; (¢) outside counsel of
record for any respondent, ihelr associated aliomeys and other employecs of thele law
fim(s), provided they are not employees of a respondent; (@) anyonw retained 1o assist
ouislde counsel i the preparation or hearing of this proceeding tncluding eonsultants,
provided thoy are noi affiliated In any way with a respondont and have sigined an
agteement fo abide by the terms of the protective order; ond (@) auy witness or deponont
who muy have athored or recelved the information in question,

8. Disclosure of confidential material to any porson described in Parngraph 7 of this
Ouder shall be only for the purposes of the preparation and heating of this procecding, or
any appeal thesefrom, and for no other purpose whatsaever, provided, howevar, that the
Commission may, subjeet to (aking appropriate steps fo proserve the confidentiality of
such inaterlal, vse or diseloso contidential material as provided by its Rules of Practice;
seetions 6{f) and 21 of the Pederal Trade Commission Act; or my other legal oblipation
imposed upon the Commission,

9, In tho cvent that any confidential materfal is contained fn wry pleading, motion, exhibit
or other paper filed or to bs filed with the Seeretary of the Commission, the Seezetary
shall be so Informed by the Paxly filing such popers, and such papers shall be filed i
cabiera. ‘1o the exiont that such materinl was originally submitted by a thied party, the
pardy inoluding the mutetlals in its papers shall immediately notify the submitter of such
inclusfon, Confidential material contained in the papers shioll continue to hove in camera
treatment untit finther order of the Administeative Law Judge, provided, howover, that
such papess inay be furnished to persons or entlties who may receive confidenilal
materlaf pursuant to Paragraphs 7 or 8. Upon or nfter filing any paper containing
confidential materlal, the filing party shalt fils on the publlc record a duplicate capy of
the paper that doos not revent confidentinl materfal, Futther, if the protection for any
such material expires, s party may file on the public record a duplicate copy which also
contans the formerly protected materiol,

PUBLIC
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10, If counsel plans to introituco into evidence at the hearing any doeument or transeript
contafriing confidential material produced by another party or by a third pariy, they shell
provide advance stotice lo the other parly or third pasty for purpuses of aflowing that
parly 1o seck an oxder that the document or trenseript be granted In eamera treatment. #f
that party wishes In camera treatment for tho docunient or dranscripl, the party shall file
anappropriate motion with the Administeative Law Judge within 3 days after if veceives
such notice. Bxcept where such an order Is granted, gl documents and transoripls shall
be part of the public record. Where /n caunera treatment Is granted,  duplicate copy o’
such docunient or iranseript with the confidontial materfal detoted therofrom may bo

. placed on the public record,

11, If oy party receives a discovery sequest in any fuvestigation or in any other
proceeding or walter that may requirs tho disclosure of confidentlal material submitted by
another party ot {hird patty, the reaipient of the discovery request shall prompily notify
tho submilicr of recefpt of such request, Unless a shorter thne Is mandated by an order off
a coutd, stich notification shalt be in wrlthig and be received by the submitter at least {0
business days before produetion, and shall include n copy of this Proteetive Order and a
cover letter that will apprise the submitter of its righis herevnder. Nothing herein shall bo
catistrued as requiring the reolptent of the discovery request or anyane clse covered by
this Onder (o chulienpe or appeal any order requiting produetion of confidentinl material,
to subjest fiself to any penalties for non-compliance with any such ordor, or to seck any
reliof from the Admluisteative Law Judge or the Connalssion, ‘The reciplent shatl not
oppose the submiiter’s effosts to challenge the disclosure of confidential material, Tn
addition, nothing herein shall limit the applicabllity of Rule 4.11(s) of the Commission’s
Rules of Praciice, 16 CPR 4.11(e), to discovery requests in anothicr proceeding thal are

- directed 1o the Commission,

12, At the time that any consulianl or other person retalned to assist counse! in the
preparation of this action congludes participation In the action, stich person shall returm o
counse all coples of documents or porifons thercol dosipnated confidential thiat are in the
possesston of such person, togetlior with all noles, memoranda or other papers conlalning
confidential information, Al the conclusion of this proceeding, Including the exhaustion
of Judiclat reviow, the pattles shall retum documents obtatned in this action to thelr
subiniticrs, provided, howaves, that the Commission®s obligation {o retum dacuments
shall ke governed by the provistons of Rule 4,12 of the Rules of Practies, 16 CPR 4.12,

13, The provisions of this Protectivo Order, insofar as they resfiiet the communiention
and use of confldential discovery materin}, shall, without written permiission of the
submitlor or fuslher order of the Connnlssion, continue 1o be binding afier the conclusion
of this procceding.




SUBPOENA DUCES TECUM

Provided by the Secrefary of the Federal Trade Commission, and |
Issued Pursuant to Commission Rule 3,34(b), 16 G.F.R. § 3,34(b){2010)

2, FROM
Scott Molilion UNITED STATES OF AMERICA
303 le Rid
03 Eagle Ridge Placs FEDERAL TRADE COMMISSION

Cariton, GA 30114

This subpoena requires you to produce and pemil Inspection and copying of deslgnated books, documents (as defined in

Rule 3.34(b)), or tangible things, at the date and lme specifled In Hem 5, and at the raquest of Counsel listed In ltem 9, In

the proceeding desciibad In em 6.

3, PLACE OF PRODUCTION

Matihew Smith

Federal Trade Commission
601 New Jersey Avenue, NW.
Room NJ-8100

Washington, D.C, 20001

4, MATERIAL WILL BE PRODUGED TO
Matthew Smith

5, DATE AND TIME OF PRODUCTION
November 21, 2013

8. SUBJECT OF PROCEEDING:

In the Malter of LabMD, Inc., Docket 93567

7. MATERIAL TO BE PRODUCED

Sae altached Schedule and Exhibils, including the Proteclive Order Governing Discovery Materlal,

8. ADMINISTRATIVE LAWJUDGE

Chlef Judge D. Michas! Chappell

Federal Trade Commission
Washington, D.C. 20580

8, COUNSEL AND PARTY ISSUING SUBPOENA

Megan Cox, Complaint Counset

Federal Trade Commission

607 Nsw Jorsey Avs, N\W., Room NJ-8100
Washington, DC 20001

(202} 326-2282

DATE SIGNED
Qctober 24, 2013

SIGNATURE OF COUNSEL ISSUING SUBPOENA

&

GENERALINSTRUCTIONS

APPEARANGE
The delivery of this subpoena (o you by any methoed
prescsibed by the Commisslon's Rules of Practice Is
legal sarvics and may subject you {o a penslly
imposed by faw for fallure to comply.

MOTION TO LiMIT OR QUASH

The Gormlssion's Rules of Practice requlre that any
snolion 1o Ilmit or quash thls subposina must comply with
Commission Rule 3.34(s), 16 C.F.R. §3.34{c), and in
particular must be filed within the eatlier of 10 days after
service of the time for compilance, The ofiginal and fen
coples of the patilfon must be flled before the
Administrative Law Judge and with the Secretary of the
Gommisslon, accompaniod by en affigayit of seivice of
the document upon counsel listed in llem 9, and upon all
other parties prascribad by the Rules of Practice.

TRAVEL EXPENSES
‘The Commission’s Rules of Practice requirs that fees and
mileage ba paid by the parly that requasted your appearance.
You should prosent your claim to counsel listed In ftem @ for
payment. Jf you are permananlly or tomporarily iving
somawhera othsr then the address on this subpoena and it
would requlre excessive travel {or you to appeér, you inust get
prior approval from counset fisted in ftem 9.

A copy of the Commission's Rules of Practice Is avaliable
online at tlp:/bit WFTCRulesofPractics. Paper coples are
avallable upon request,

This subposna does not require approval by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-E {rav. 1/97)

PUBLIC
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RETURN OF SERVICE
{ horeby ceniify that a duplicate orlginal of the within
subpocna was duly served:  (checkthe mothod used)
¢ Inporson.

a-by-registered-mall- of Qb 20, 2073 Lo owen§bt (,é/tklof , it v
L&-by.reglstered-mell 4’/‘;04/ 40/1/» MQM‘%M i 4 4/ {b’t)(Z)

C bylsaving copy et prncipal offfes or place of husiness, to it

Scolt Moulton
303 Eagle Ridge Place ™

Gaiton, GASOH4 " "

on the person nvmed herein on:
) Octqber 28, 2013
C T i, day, andygea)
v e Matihew Smith
Name of persen making sendeo}

_..._ Peralegal
Tofaa e}
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of )

)
LabMD, Inc., ) DOCKET NO, 9357
a coxrpoxation )

)

)

: COMPLAINT COUNSEL’S SCHEDULE FOR
PRODUCTION OF DOCUMENTS PURSUANT TO SUBPOLNA TO

SCOTT MOULTON

Pursuant to Complaint Counsel’s aftached Subpoena Duces Tecum issued October 24,
2013, under Commission Rule of Practice § 3.34(b), Complaint Counsel requesis that the
following material be produced to the Federal Trade Commission, 601 New Jersey Avenue,

N.W., Washington, DC 20001,

DEFINITIONS

1. “All docwnents” means each dooument, as defined below, that can be located,
discovered or obtained by reasonable, diligent efforts, including without limitation all
documents possessed by: () you, including documents stored in any personal electronic
mail account, electronic device, or any other location under your control, or the coniro! of
your officers, employees, agents, or contractors; (b) your counsel; or (¢) any other person
or entity from which you can oblain such documents by request or which you have a legal
right to bring within your possession by demand.

2, The term “Communication” includes, but is not limited fo, any transmittal, exchange,
teansfer, or dissemination of information, regardless of the means by which it is
accomplished, and includes all communications, whether written or oral, and all
discussions, meetings, telephone communications, or email contacis.

3. “Complaint” means the Complaint issued by the Federal Trade Commission in the
above-captioned matter on Angust 28, 2013,

4, The term “Confaining” means containing, describing, ot interpreting in whole or in patt,

S “Document” means the complete original and any non-identical copy (whether different
from the original because of notations on the copy or otherwise), regardless of origin or

-




10,

11,

12,

location, of any written, typed, printed, transcribed, filmed, punched, or graphic matter of
every type and description, however and by whomever prepared, produced, disseminated
or made, including, but not limited to, any advertisement, book, pamphlet, periodical,
contrac, cotrespondence, file, invoice, memorandum, note, telegtam, report, record,
handwtitten note, working paper, routing slip, chatt, graph, paper, index, map, tabulation,
manual, guide, outline, script, absiract, history, calendar, diary, journal, agenda, minute,
code book or fabel. “Document” shall also include electronically stored information
(“ESI”), BSI means the complete original and any non-identical copy (whether different
from the original because of notations, different metadata, or otherwise), regardless of
otigin or location, of any electronically created or stored information, including, but not
limited to, electronic matl, instant messaging, videoconferencing, and other electronic
correspondence {whether active, archived, or in a deleted items foldes), word processing

files, spreadsheets, databases, and sound recordings, whether stored on cards, magnetic or

electronic tapes, disks, computer files, computer or other drives, thumb or flash drives,

“cell phones, Blackberry, PDA, or other storage media, and such technical assistance or

instructions as will enable conversion of such ES into a reasonably usable form.

‘The terms *each,” “any,” and “all” shall be construed to have the broadest meaning
whenever necessary o bring within the scope of any document request all documents that
might otherwise be construed to be outside its scope,

“Includes” or “including” means “including, but not Himited to,” so0 as to avoid
excluding any information that might otherwise be consirued to be within the scope of

any document reguest,

“LabMD” means LabMD, Inc., the named defendant in the above-captioned matter, and
its directors, officers, employces and agents.

“Or” as well as “and” shall be construed both conjunctively and disjunotively, as
necessary, in order fo bring within the scope of any document request all documents that
otherwise might be construed to be outside the scope.

The ferm “Person® means any natural person, corporate entily, partncrship, association,
joint venture, governmental entity, or other legal entity,

“Personal Information” means individually identifiable information fiom or about an
individual consumer including, but not limited to: (a) first and last name; (b) telephone
numbe; {(¢) & homo or other physical address, including street name and name of ¢ity or
town; (¢f) date of birth; (c) Social Seonrity number; (f) medical record number; (g) bank
routing, account, and check numbers; (h) credit or debit card information, such as account
number; (i) laboratory test result, medical test code, or diagnosis, or clinical history; ()
health insurance company name and policy number; or (K) a persistent identifier, such as
a customer nuimber held in a “cookis” or processor serial number,

The terms “Relate” or “Relating to” mean discussing, constituling, commenting,
containing, concerning, embodying, summarizing, reflecling, explaining, desctibing,

D
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13,

14.
15,
16.

analyzing, identifying, stating, referring to, dealing with, or in any way pertaining to, in
whole or in patt,

“Subpoena” means the Subpoena to Scott Moulton, including this Schedule and
Exhibits, and including the Definitions, Insiructions, and Specifications.

“You” or “Your” means Scoit Moulton,
The use of the singular includes the plural, and the plural includes the singular.

The use of a verb in any tense shall be constived as the use of the verb in all other tenses.

INSTRUCTIONS

Applicable Time Period: Unless otherwise specified, the time period covered by a
document request shall be limited to the period from January 1, 2011 to present,

Petitions to Linit or Quash: Pursuant to Cominission Rule of Practice § 3,34(c), any
motion to fimit or quash this subpoena must be filed within ten days of service thereof,

Proteetive Order: On August 29, 2013, the Court entered a Protective Order governing
discovery material in this matter. A copy of the protective order s enclosed as Exhibit A,
with instructions on the handling of confidential information,

Document Ydentification: Documents (hat may be responsive to more than one
specification of this Subpoena need not be submitted more than once; however, your
response should indicate, for each document submitted, each specification to which the
dooument is responsive, Ifany documents responsive to this Subpoena have been
previously supplied to the Commission, you may comply with this Subpoena by
identifying the document(s) previously provided and the date of submission. Documents
should be produced In the oxder in which they appear in your files or as electronically
stored and without being manipulated or otherwise rearranged; if documents are removed
from their original folders, binders, covers, containets, or electronic source in order to be
produced, then the documents shall be identified in a manner so as to ¢leatly specify the
folder, binder, cover, container, or electronic media or file paths from which such
documents came. In addition, number by page (or file, for those documents produced in
native electronic format) all documents in your submission, preferably with a unique
Bates identifies, and indicate the total number of documents in your submission.

Production of Copies: Unless otherwise stafed, logible photocoples (or electronically
rendered images or digital copies of native electronic files) may be submitted in lien of

- original documents, provided that the originals are retained in their state at the time of

receipt of this Subpoena. Further, copies of originals may be submitted in lieu of
originals only if they are true, correct, and complete copies of the original documents;
provided, however, that submission of a copy shall constitute a waiver of any claim as fo
the authenticity of the copy should it be necessaty to introduce such copy into evidence in

3
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any Commission proceeding or court of faw; and provided further that you shall retain the
original documents and produce them to Commission staff upon request, Copies of
materlals shall be produced in eolor if necessary to interpret them or render them

intelligible.

Sensitive Personaily Xdentifiable Information: Ifany material called for by these
requests contains sensitive personally identifiable information or sensitive heaith
information of any individual, please contact the Commission counsel named above
before sending those matetials fo discuss ways to protect such information during
production. Tor purposes of these requests, sensitive personally’ identifiable information
includes: an individual’s Social Seourity number afone; or an individual’s name or
address or phone number jn combination with one or more of the following: date of birth,
Socisl Security number, driver’s license number or other state identification numbez, or a
forelgn country equivalent, passport number, financial account number, credit card
number, or debit card numbey. Sensitive health information includes medical records and
other Individually identifiable health information relating to the past, present, or future
physical or mental health or conditions of an individual, the provision of heaith care fo an
individual, or the past, present, or future payment for the provision of health care to an

individual.

Scope of Scareh: These requests relate to documents that are in your possession or under
your actual or constructive custody or control, including, but not limited to, documents
and information in the possession, custody, or control of your attorneys, accountants,
directors, officers, employees, or other agents or consultants, whether of not such
documents were received from or disseminated {0 any other person ot entity.

Claims of Privilege: Pursuant to the Federat Trade Commission’s Rule of Practice
3.384, 16 C.F.R. § 3.384A, if any documents are withheld from production based ona
claim of privilege or any siteilar claim, you shall provide, not lator than the date set for
production of materials, a schedule that describes the nature of the documents,
communications, or tangible things not produced or disclosed in a manner that will
enable Complaint Counsel to assess the claim of privilege. The schedule shall state
individually for each ifem withheld: (2) the document conirol number(s); (b) the full title
(if the withheld material is a document) and the full file name (if the withheld material is
in electronic form);{c) a description of the material withheld (for example, a letter,
memoranduim, or email), including any attachments; (d) the date the material was created;
(e) the date the material was sent to cach recipient (if different from the date the material
was oreated); (f) the emall addresses, if any, or other electronic contact information to the
extent used in the document, from which and to which each document was sent; (g} the
names, titles, business addresses, emall addresses or other electronic contact information,
and relevant affiliations of ail authors; (h) the names, titles, business addresses, email
addresses or other electronic contact information, and relevant affiliations of all recipienis
of the material; (i) the names, titles, business addresses, email addresses or other
electronic contact information, and relevant affiliations of all persons copied on the
material; (j) the factual basis supporting the claim that the material is protecied (for
example, that it was prepared by an attorney rendering legal advice to aclientina
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confidentlal communication, or prepared by an atforney in anticipation of litigation
regarding a specifically identified claim); and (k) any other pertinent information
necessary o support the assertion of protected status by operation of law. If only part of

* aresponsive document is privileged, all non-ptivileged portions of the document must be

produced.

Certification of Records of Regularly Conducted Activity: Attached as Exhibit B is a
Certification of Records of Regularly Conducted Activity, which may reduce the need to
subpoena you to testify at futire proceedings in order to establish the admissibility of
documents produced in response to this subpoena, You are asked to execute this
Certification and provide it with your response.

Continuing Nature of Requests: This request for documents shall be deemed continning
in nafure $o as o require production of all documentis responsive to any specification
included in this request produced or obtalned by you prior to the close of discovery,

- which is March 5, 2014.

Document Retention: You shall retain all documentary materials used in the preparation
of responses 1o the specifications of this Subpoena. We may require the submission of
additional documents at a later time, Accordingly, you should suspend any routine
procedures for docuinent destruction and take other measures to prevent the destruction
of documents that are in any way relevant to this litigation during its pendency,
irrespective of whether you believe such documents are proteoted from discovery by

privilege or otherwise.

Elecironic Submission of Doenments: The following guidelines refet fo the production
of any Blectronically Stored Information (“ESI") or digitally imaged hard copy
documents. Before submitting any efectronie production, you nust confirm with
Commission counsel named above that the proposed formats and media types will be
acceptable to the Commission, The FTC requests Concordance Joad-ready electronic
productions, including DAT and OPT load files.

(1)  Electronically Stored Information: Documents created, utilized, or maintained

in electronic format in the ordinary coutse of business should be delivered to the
FTC as follows:

(a) Spreadsheet and presentation programs, including but not limited to Microsoft
Access, SQL, and other databases, as well as Mierosoft Excel and PowerPoint
files, must be produced in native format with exiraoted text and metadata,
Data compilations in Excel spreadsheets, or in delimited text formats, must
coniain all underlying data un-redacted with all underlying formulas and
algorithms intact, All database productions (including structured daia
document systems) must include a database schema that defines the tables,
fields, relationships, views, indexes, packages, procedures, functions, guenes,
triggers, types, sequences, materialized views, synonyms, database links,

5-




@

)

PUBLIC

directories, Java, XML schemas, and other elements, inciuding the use of any
report writers and custorm user data interfaces;

{(b) Al ESI other than those documents deseribed in (1)(a) above must be
provided in native electronic format with exiracted text or Optical Character
Recognition (“OQCR”) and all related metadata, and with corresponding image
renderings as converted to Group IV, 300 DPY, single-page Tagged Iinage File
Format (“TIFE”) or as color JPEG images (where color is necessary to
inferpret the contents); and .

(¢) Each electronic file should be assigned a unique document identifier
(“DociD”) or Bates reference,

Hard Copy Documents: Documents stored in hard copy in the ordinary course
of business should be submitied in an electronic format when at al possible,
These documents should be true, correct, and complete copies of the original
documents as converled to TIFF (or color JPEG) imdges with corresponding
docoment-level OCR text. Such a production is subject to the following

‘requirements:

(@)  Each page shall be endorsec with a document identification number
(which can be a Bates number or a document control number); and

(&)  Logical document determination should be clearly rendered in the
accompanying load file and should correspond to that of the original

document; and

(¢}  Documents shall be produced in color where necessaty to interpret them
or render them intelligible.

For each document electronically submitted to the FTC, you should include the
following metadata fields in a standard ASCII delimited Concordance DAT file:

(a)  For electronic mail: begin Bates or unique document identification
number (“DoolD*), end Bates or DocID, mail folder path (location of
email in personal folders, subfolders, deleted or sent items), eustodian,
from, to, cc, boe, subject, date and time sent, date and {ime received, and
complete attachment identification, including the Bates or DoclD of the
attachments (“AttachiDs”) delimited by a semicolon, MD5 or SHA Hash
value, and link to native file;

(b)  Tor cmail attachments; begin Bates or DocID, end Bates or DocID,
parent email 1D (Bates or DoclD), page count, custodian, source
location/file path, file name, file extension, file size, author, date and time
created, date and time modified, date and time printed, MDS5 or SHA Hash

value, and link to native file;

.
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(¢)  Tor loose cleetronic documents (as retrieved directly from network file
stores, hard drives, ete.); begin Bates or DocID, end Baies or Do¢ID, page
count, custodian, source media, file path, filename, file extension, file size,
anthor, date and time created, date and fime modified, date and time
printed, MDS or SHA Hash value, and link to native file; and

(@  For imaged hard-copy documents: begin Bates or DocID, ¢nd Bates or
DocID, page count, source, and custodian; and where applicable, file
folder name, binder nams, attachment range, or other such references, as
necessary to understand the context of the document as maintained in the

ordinary course of business.

If you intend to utilize any de-duplication or email threading softwate or services
when collecting or reviewing information that s stored in your computer systems
or electronic storage media, or if your computer systems contain or utilize such
soflware, you must contact the Commission counsel named above to determirie
whether and in what manner you may use such software or services when
producing materials in vesponse to this Subpoena,

Submit electronic productions as follows:

(@)  With passwords or other documeni-tevel encryption removed or otherwise
provided to the FIC;

(b  Asuncompressed electronic volumes on size-appropriate, Windows-
compatible, media; .

(¢  All electronic media shall be scanned for and free of viruses;

(d)  Data encryption tools may be employed to protect privileged or other
personal or private information. The FTC accepts TrueCrypt, PGP, and
SecureZip encrypted media, The passwords should be provided in
advance of delivery, under sepavate cover, Alternate means of encryption
should be disenssed and approved by the FTC; and

()  Please mark the exterior of all packages containing electronic media sent
through the U.S. Postal Service or other delivery sexvices as follows:

MAGNETIC MEDIA - DO NOT X-RAY
MAY BE OPENED FOR POSTAL INSPECTION.

All efectronic files and images shall be accompanied by a production
transmiital letter, which includes:

(@ A summary of the number of yecords and all underlying

.




images, emails, and associated attachments, native files, and databases in
the production; and :

(b)  Anindex that identifies the corresponding consecutive document
identification number(s) used to identify each person’s documents and, if
submitted in paper form, the box number containing such documents. If
the index exists as & computer file(s), provide the index both as a printed
hard copy and in machine-readable form (provided that the Commission
counse} named above determines prior to submission that the machine-
readable form would be in a format that allows the agency to use the
computer files). The Commission counsel named above will provide a

sample index upon request,

We have included a Bureau of Consumeyr Protection Production Guide as Exhibit C. This
guide provides detailed directions on how to fully comply with this instruction.

13.
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Docnments No Longer In Existence: If documents responsive to a particular
specification no Jonger exist for reasons other than the ordinary course of business or the
implementation of 2 document retention policy but you have reason to believe have been
in exislence, state the circumslances under which they were lost or destroyed, describe
the documents to the fullest extent possible, state the specification(s) to which they are
responsive, and identify Persons having knowledge of the content of such documents,

Incomplete Records: If you are unable to answer any question fully, supply such
information as is available, Bxplain why such answer is incomplete, the efforts made by
you to obtain the information, and the source from which the complete answer may be
obtained. If books and records that provide accurate answers are not available, enter best
estimates and describe how the estimates were derived, including the sources or bases of
such estimates, Estimated data should be followed by the notation “est.” If there is no
reasonable way for you to make an estimate, provide an explanation,

Quesfions: Any questions you have relating to the scope or meaning of anything in this
request or suggestions for possible modifications thereto should be directed to Laura
VanDmif, at (202) 326-2999, or Megan Cox, at {202) 326-2282, Documents responsive
to the request shall be addressed to the attention of Matthew Smith, Federal Trade
Commission, 601 New Jersey Avenue, N, W., Washington, D.C, 20001, and delivered
between 8:30 a.m. and 5:00 p.m. on any business day to the Federal Trade Comunission,
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SPECIFICATIONS
Demand is hereby made for the following documents:
1. All communications between you and LabMD,

2. All docusents consideted to prepare the affidavit you execnted on January 12, 2012, in
the matter captioned LabMD, Inc. v. Tiversa, Ine., Docket No. 11-cv-04G44 (N.D, Ga.).

3. All contracts between you and LabMD,
4. All dosuments related fo work you performed for LabMD.

5. All documents related to compensation received by you, Forensic Strategy Services,
LLC, or any other entity, for services you provided to LabMD.

October 24, 2013 By Adegr— @&

Alain Sheer

Laura Riposo VanDruff
Megan Cox

Margaret Lassack

Ryan Mehm

Complaint Counsel

Bureau of Consumer Proteetion
Federal Trade Commission

600 Pennsylvania Avenue, NW
Room NJ-8100

Washingfon, D.C. 20580
Telephone: (202) 326-2282 (Cox)
Facsimile: (202) 326-3062
Electronic mail: mecox1@fie.gov




PUBLIC

CERTIFICATE OF SERVICE

This is o certify that on October 24, 2013, I served vig electronic mail delivery & copy of
the foregoing document to:

Michael D. Pepson

Regulatory Counsel

Cause of Action

1919 Pennsylvania Avenue, NW, Suite 650
Washington, D.C, 26006
michael.pepson@causeofaction.org

Reed Rubinstein

Dinsmore & Shohl, LLP

801 Pennsylvania Avenue, NW
Suite 610

‘Washington, D.C. 20004
reed.rubinstein@dinsmore.cont

Counsel for Respondent LabMD, luc.

QOctober 24, 2013 By:
Matthew Smith

Federal Trade Commission
Bureau of Consumer Protection
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

) DOCKET NO. 9357
In the Matter of )

) PUBLIC
LabMD, Inc., )
a corporation, )

)

STATEMENT PURSUANT TO SCHEDULING ORDER

Pursuant to the Additional Provisions set forth in paragraph 4 of the Scheduling Order,
Counsel for the moving party, Forensic Strategy Services, LLC, and Scott Moulton, hereby
certifies that counsel met and confetred with Complaint Counsel via teleconference in a good-
faith effort to resolve by agreement the issues set forth in Third-Party Forensic Strategy Services,
LLC’s Motion for Protective Order Regarding Complaint Counsel’s Subpoena Ad Testificandum
and Subpoena Duces Tecum, but the parties were unable to reach agreement. The required
conference occurred on Mbnday, December 9, 2013, at approximately 10 a.m. between
undersigned counsel and Alain Sheer, Ryan Mehm, Laura Riposo VanDuff and one additional
attorney and a paralegal from Complaint Counsel’s office.

Respectfully submitted,

oS

Elizabetlf G. Howard : ~
Georgia Bar No. 100118

Barrickman, Allred & Young, LLC
5775 Glenridge Drive, NE, Suite E-100
Atlanta, GA 30328

Telephone: (404) 252-2230

Fax: (404) 252-3376

egh@bayatl.com

Dated: 12/11/13




CERTIFICATE OF SERVICE

I hereby certify that on December 11, 2013, I filed the foregoing document electronically
using the FTC’s E-Filing System, which will send notification of such filing to:

; Donald 8. Clark, Esq.

\ Secretary

N ' Federal Trade Commission
| 600 Pennsylvania Ave., NW, Rm, H-113
; Washington, DC 20580

I also certify that I delivered via electronic mail and caused hand-delivery of a copy of
the foregoing document to:

The Honorable D. Michael Chappell
Chief Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

I further certify that I delivered via electronic mail and first-class mail a copy of the
foregoing document to:

- Alain Sheer, Esq.

- Laura Riposo VanDruff, Esq.
Megan Cox, Esq.
Margaret Lassack, Esq.
Ryan Mehm, Esq.
John Krebs, Esq.
Division of Privacy and Identity Protection
Federal Trade Commission
600 Pennsylvania Ave., N.W.
Mail Stop NJ-8122
Washington, D.C. 20580

Reed D. Rubinstein
William Sherman, II

Dinsmore & Shohl, L.L.P,

801 Pennsylvania Ave., NW, Suite 610
Washington, D.C. 20006

Telephone: 202.372.9120

Fax: 202.372.9141
Email: reed.rubinstein@dinsmore.com




Michael D. Pepson

Cause of Action

1919 Pennsylvania Ave., NW, Suite 650
Washington, D.C, 20006

Phone: 202.499.4232

Email: michael.pepson@causeofaction.org

CERTIFICATE OF ELECTRONIC FILING

I certify that the electronic copy sent to the Secretary of the Commission is a true and
correct copy of the paper original and that I possess a paper original of the signed document

that is available for review by the parties and the adjudicator
Dated: December 11, 2013 By: %“9@_
Elizabeth G, Howard
Georgia Bar No. 100118
Barrickman, Alired & Young, LLC
5775 Glenridge Drive, NE, Suite E-100
Atlanta, GA 30328
Telephone: (404) 252-2230

Fax: (404) 252-3376
egh@bayatl.com




