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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

SECRETARY

COMMISSIONERS: Edith Ramirez, Chairman
Julie Brill
Maureen K. Ohlhausen
Joshua D. Wright

In the Matter of
Phoebe Putney Health System, Inc.
a corporation, and

Phoebe Putney Memorial Hospltal Inc.

a corporation, and Docket No. 9348

Phoebe North, Inc.

a corporation, and PUBLIC VERSION

HCA Inc.
a corporation, and

Palmyra Park Hospital, Inc.
a corporation, and

Hospital Authority of Albany-Dougherty County.
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MOTION TO DISMISS HCA INC. AND PALMYRA PARK HOSPITAL, INC.

Pursuant to Rule 3.22 of the Rules of Practice of the Federal Trade Commission (“FTC
Rules™), 16 C.F.R. § 3.22, Respondents, HCA Inc. (“HCA”) and Palmyra Park Hospital, Inc.
(“Palmyra™) (collectively, the “HCA Respondents”) respectfully request an Order dismissing the
HCA Respondents from fhis action. Complaint counsel does not oppose this motion.

HCA is a national provider of healthcare services. At the time the administrative

complaint instituting this proceeding was filed, HCA’s wholly owned indirect subsidiary,



Palmyra, owned and operated Palmyra Medical Center, a 248-bed acute care hospital located in
Albany, Georgia. On December 21, 2010, Palmyra entered into an agreement with the Hospital
Authority of Albany-Dougherty County (the “Authority”) to sell Palmyra’s assets to the
Authority, which the Authority intended to lease to Phoebe Putney Memorial Hospital, Inc.
(“PPMH”) (together with Phoebe Putney Heal;[h System, Inc. (“PPHS”) and Phoebe North, Inc.,
the “Phoebe Putney Respondents™).

The Federal Trade Commission (the “FTC” or “Commission”) issued an
administrative complaint on April 20, 2011, alleging that the proposed acquisition and
subsequent lease of Palmyra by the Authority would reduce competition in violation of Section 5
of the FTC Act, 15 U.S.C. § 45, and Section 7 of the Clayton Act, 15 U.S.C. § 18. On the same
day, the Commission also filed a complaint for preliminary injunction in the U.S. District Court
for the Middle of District of Georgia against the same parties. The defendants moved to dismiss
the complaint, alleging the transaction was immune from the federal antitrust laws under the
state-action doctrine. The District Court heard the motions on June 13, 2011 and, finding state-
action immunity applied, dismissed the complaint on June 27, 2011. The FTC appealed the
decision to the Eleventh Circuit which granted an injunction pending appeal. On July 1, 2011,
while the federal action was pending, the respondents moved for a stay of this administrative
proceeding, which the Commission granted on July 15,2011. On December 9, 2011, the
Eleventh Circuit affirmed the District Court’s order dismissing the complaint. On December 15,
2011, the Eleventh Circuit dissolved the preliminary injunction and HCA consummated the
transaction by selling Palmyra’s assets to the Authority.

Thereafter, on March 23, 2012, the FTC petitioned the United States Supreme
Court for certiorari, which was granted on June 25, 2012. After the appeal was fully briefed, the

Supreme Court heard oral arguments on November 26, 2012. On February 19, 2013, the



Supreme Court issued its order overturning the Eleventh Circuit’s decision, finding that state
action immunity did not apply to the acquisition and lease of Palmyra’s assets by the Authority.
Following this decision, the FTC Complaint Counsel moved to lift the stay‘on this administrative
proceeding on February 22, 2013. The Commission granted the motion, and lifted the stay on
the administrative proceeding on March 14, 2013.

The Palmyra assets at issue in this matter have been held by the Hospital
Authority since December 15, 2011, the date on which the parties consummated the transaction.
The Authority did not acquire the Palmyra entity — just the assets. On August 1, 2012, the
Authority incorporated Palmyra’s assets, now known as Phoebe North, into its existing lease
with PPMH.

The HCA Respondents no longer own or operate any of the assets at issue in this
action or any other assets in the Albany, Georgia area. The HCA Respondents did not participate
in the briefing or argument in the Supreme Court, and have not been active participants in the
continuing litigation in federal court. Therefore, the HCA Respondents have no “legally
cognizable interest in the outcome” of this action and should be dismissed as parties to the
administrative action. Munsell v. Dep’t of Agriculture, 509 F.3d 572, 581-82 (D.C. Cir. 2007)
(citing Cnty. of Los Angeles v. Davis, 440 U.S. 625, 631(1979)) .

For theée reasons, the HCA Respondents respectfully request that they be

dismissed from this action.



Dated: April 5,2013

Respectfully submitted,

By g’j
Kevin J{rquit, Fsq.
Aimee H. Goldstein, Esq.
Simpson Thacher & Bartlett LLP
425 Lexington Avenue
New York, NY 10017
Attorneys for HCA Inc. and Palmyra Park
Hospital, Inc.




CERTIFICATE OF SERVICE

I hereby certify that on April 5, 2013, a true and correct copy of the foregoing MOTION
TO DISMISS HCA INC. AND PALMYRA PARK HOSPITAL, INC. was filed via FTC E-
File, with the original and twelve (12) true and correct copies of the paper original via hand

delivery to:

Donald S. Clark

Office of the Secretary
" Federal Trade Commission

Room H113

600 Pennsylvania Avenue, N.W.
Washing, D.C. 20580

dclark@ftc.gov

I hereby certify that on April 5, 2013, I caused to be delivered via electronic mail and
hand delivery a copy of the foregoing MOTION TO DISMISS HCA INC. AND PALMYRA

PARK HOSPITAL, INC. to:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission

Room H1110

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

oalj@ftc.gov

I hereby certify that on April 5, 2013, I caused to be delivered via electronic mail a .pdf
copy that is a true and correct copy of the original of the foregoing MOTION TO DISMISS
HCA INC. AND PALMYRA PARK HOSPITAL, INC. to:

Goldie V. Walker, Esq.
Lead Counsel

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580
gwalker@ftc.gov

Jeffrey Perry, Esq.
Assistant Director

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580
jperry@fte.gov

Edward D. Hassi Esq.

Trial Counsel

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
chassi@ftc.gov

Priya B. Viswanath, Esq.
Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
pviswanath@ftc.gov



Maria M. DiMoscato, Esq.
Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580
mdimoscato@ftc.gov

Peter C. Herrick, Esq.
Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580
pherrick@ftc.gov

Sara Y. Razi, Esq.
Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580
srazi@ftc.gov

Emmet J. Bondurant, Esq.
bondurant@bmelaw.com
Michael A. Caplan, Esq.
caplan@bmelaw.com
Ronan P. Doherty, Esq.
doherty@bmelaw.com
Frank M. Lowrey, Esq.
lowrey@bmelaw.com

Bondurant, Mixson & Elmore, LLP
1201 West Peachtree Street, N.W.

Suite 3900
Atlanta, GA 30309

Lee K. Van Voorhis, Esq.

lee.vanvoorhis@bakermckenzie.com

Katherine 1. Funk, Esq.

katherine. funk@bakermckenzie.com

Teisha C. Johnson, Esq.

teisha.johnson@bakermckenzie.com

Baker & McKenzie, LLP
815 Connecticut Avenue, N.W.
Washington, D.C. 20006

Thomas H. Brock, Esq.

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
tbrock@ftc.gov

Scott Reiter, Esq.

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
sreiter@ftc.gov

W. Stephen Sockwell, Esq.
Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
wsockwell@ftc.gov

Jonathan L. Sickler, Esq.
jonathan.sickler@weil.com
James Egan, Jr., Esq.
jim.egan@weil.com

Vadim M. Brusser, Esq.
vadim.brusser@weil.com
Weil, Gotshal & Manges, LLP
1300 Eye Street, N.W.

Suite 900

Washington, D.C. 20005-3314



April 5, 2013 By

Kevik/J. Ardlit, Esq.
Simpson Thacher & Bartlett LLP
425 Lexington Avenue

New York, NY 10017

Attorneys for HCA Inc. and Palmyra
Park Hospital, Inc.



CERTIFICATE FOR ELECTRONIC FILING

I hereby certify that the electronic copy filed through FTC E-File is a true and correct
copy of the paper original of the foregoing MOTION TO DISMISS HCA INC. AND
PALMYRA PARK HOSPITAL, INC.

April 5,2013 By: %Q‘ﬁ - 7/’;; ]

Kevin J. Mquit, ¥sq.

Simpson Thacher & Bartlett LLP
425 Lexington Avenue

New York, NY 10017

Attorneys for HCA Inc. and Palmyra
Park Hospital, Inc.




