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I INTRODUCTION

This case is about a dominant firm that prefers collusion and exclusion over competition.
McWane is the dominant supplier of ductile iron pipe fittings (“Fittings”), and it has a monopoly
in the market for Fittings made in the United States (“Domestic” Fittings). Fittings are a small,
but necessary part of any waterworks project: they connect pipes, hydrants, and valves and
allow water flow to change directions.

The overall Fittings market is concentrated. Combined, the three major Suppliers --
McWane, Sigma and Star — sell of all Fittings. Although the Suppliers generally followed
each other’s price increases and published price lists, thereby making prices transparent, it was
not a typical oligopoly market, i.e, it was not a market with supracompetitive pricing and no
price competition. Sigma and particularly Star are relatively new entrants with lower costs
because they import their Fittings from China. They used their lower cost structure, and their
larger and more nimble sales forces, to compete aggressively with McWane by offering
negotiated discounts on individual waterworks projects. This “Project Pricing” made prices less
stable and less transparent. As a result, McWane’s profit margins and market share were slowly
shrinking.

When the global economy started to take a downturn in late 2007, the Importers Fittings
costs went up dramatically, far more than the cost increases faced by McWane domestically.
Sigma and Star were desperate for a price increase. Rather than take advantage of its new cost
advantage to offer lower priced Fittings and win sales, McWane saw a “unique opportunity” to
“drive stability and rational pricing” in the Fittings market. McWane created a Plan, which
recognized Star and Sigma’s “desperate” need for a price increase. McWane explained its Plan

by sending a tailored “Message to the Market & Competitors.” McWane made known that it
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would support price increases in stepped or staged increments, but only if Star and Sigma agreed
to curtail Project Pricing and to maintain prices that were reasonably stable and transparent.

In short, McWane invited Sigma and Star, through customer letters and other means, to
enter into an agreement to curtail Project Pricing in exchange for implementing price increases.
Sigma and Star accepted. To monitor any possible cheating, McWane revived a dormant plan to
form a trade association, the "Ductile Iron Pipe Fittings Association.” DIFRA would facilitate
collusion by implementing a sales data information exchange among the three oligopolists that
would allow each firm to monitor whether any future changes in sales resulted from economic
changes or cheating on their collusive agreement.

All three suppliers joined DIFRA. But Sigma and Star had misunderstood McWane’s
Plan. Believing that they had met McWane’s conditions merely by making the agreement to
share data through DIFRA, both issued price increases soon after the data-sharing agreement was
reached. McWane, as the market leader, informed Sigma and Star — through a coded letter to the
market — that until they submitted their market-share data and McWane received the actual
DIFRA report, McWane would not increase prices. Sigma and Star understood the message.
They suspended their price increases and submitted their data to DIFRA. Once DIFRA shared
its first report with the conspirators; McWane followed through on its commitment and
announced a price increase that very same day. Sigma and Star quickly followed suit.

Unfortunately for the co-conspirators (and businesses world-wide), 2008 was a very
difficult year. The Great Recession caused housing starts to fall precipitously, and with them,
waterworks projects and Fittings sales. As the market fell in 2008, the co-conspirators began to

cheat on their agreement by surreptitiously engaging in Project Pricing.
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The agreement was subject to further strain when Congress passed the American
Recovery and Reinvestment Act in February 2009, because it changed the market dynamics.
Specifically, the ARRA had a “Buy American” provision that required $6 billion in allocated
funds for waterworks projects to be built with American-made goods. As the only Domestic
Fittings manufacturer, McWane was in a unique position to reap the benefits. Star and Sigma
worried they would be frozen out. They wanted to enter the Domestic market and compete for
the ARRA-funded projects. They were also concerned that general Buy American sentiment
would further hurt their import business. So Star announced a plan to enter the Domestic market
at an industry conference in June 2009, and Sigma likewise began to pursue entry.

McWane feared that if Sigma and Star entered the market, Domestic prices, which were
well-above import prices, would get “creamed.” Rather than respond to this new Domestic
competition with better pricing or better service, McWane developed an illegal two--pronged
solution to protect its monopoly: co-opt Sigma and exclude Star. McWane entered into an
anticompetitive agreement with Sigma to keep it out of the business of Domestic Fittings — and
instead to source its supply of Domestic Fittings exclusively from McWane. Among other
things, the agreement protected McWane’s published prices by largely preventing Sigma from
discounting. At the same time, McWane hindered Star’s entry by implementing an exclusive
dealing policy that effectively prevented Fittings Distributors from buying Domestic Fittings
from Star. Having secured its monopoly position, McWane was then able to implement a price
increase and reduce the rebates it offers on its Domestic Fittings.

While McWane and its co-conspirators may repeatedly deny conspiring or other wrong-
doing, their contemporaneous documents, testimony at trial and other evidence will demonstrate

that McWane violated Section Five of the FTC Act.
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1. INDUSTRY BACKGROUND
These background facts are largely undisputed.
A. Fittings

1) are an essential component of the pipelines that

Ductile iron pipe fittings (“Fittings
transport drinking and waste water through high-pressure municipal waterworks systems.?
Fittings join the pipes, valves, and hydrants that make up the systems, and change or direct the
flow of water.’

Fittings are available in thousands of configurations in different shapes, sizes, and
coatings. There are, however, approximately 100 commonly used Fittings (known as “A” and
“B” items) that account for 80% of all Fittings sales.* The less frequently used Fittings that
make up the remaining 20% of sales are commonly referred to as “C” and “D” items.”

Fittings are commodity products produced to American Water Works Association
(“AWWA”) standards and specifications. Thus, as a practical matter, there is no meaningful
physical difference between Fittings produced by different manufacturers, or between imported
Fittings and those manufactured in the United States (“Domestic” Fittings).°®

Demand for Fittings is driven by housing-related infrastructure construction and by

construction of wastewater treatment plants, which in turn are driven by such factors as the rate

! The term “Fittings,” except where otherwise indicated, refers to Fittings that are 24” or less in
diameter. See CX 2260 at 016 (June 15, 2012 Expert Report of Laurence Schumann, Ph.D.,
(“Schumann Rep.”) at 14  28).

2 CX 2260 at 012-013 (Schumann Rep. at 10-11 {{ 21-23).

¥ Answer of Respondent McWane, Inc., filed February 2, 2012 (“McWane Answer”) { 16.
4 Bhutada, Dep. at 52.

> 1d. at 53.

® CX 2260 at 037 (Schumann Rep. at 35 | 68).
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of housing growth, and the age and condition of existing systems.” Fittings typically account for
less than 5% of the total cost of a waterworks project.® Although polyvinyl chloride (“PVC™)
pipe and high-density polyethylene (“HDPE”) pipe are potential substitutes for ductile iron pipe,
ductile iron Fittings (not PVVC or HDPE fittings) are nearly always used in high-pressure
waterworks applications,’® and the prices of those other products do not constrain Fittings
prices.”® Because of the external economic factors driving demand, the absence of any practical
substitutes, and the relatively low proportion of overall project cost represented by Fittings,
demand for Fittings is inelastic — that is, it is insensitive to changes in price.*!

B. Fittings Suppliers

There are three major Fittings suppliers in the United States. Respondent McWane, Inc.
(“McWane”), Sigma Corporation (“Sigma”), and Star Pipe Products, Ltd. (“Star”) (together,
“Suppliers™) collectively accounted for over of U.S. Fittings sales in 2008 and 2009.%

McWane manufactures, markets and sells products for the waterworks industry, including
Fittings. Its subsidiary, Tyler/Union, manufactures Fittings at its Union Foundry in Anniston,

Alabama and its Tyler Xian Xian facility in Hebei, China.** McWane had a share of the

! McCullough, IH at 121-122
(Fittings demand correlated to housing starts).

® Response No. 22, Respondent McWane, Inc.’s Supplemental Responses to Complaint
Counsel’s Requests For Admissions, filed July 16, 2012 (“McWane RFA Responses”).

% CX 2260 at 013 (Schumann Rep. at 11  23); Webb, Dep. at 63; McWane Answer § 23.

19 Jansen, Dep. at 70 (price of PVC products not considered in setting Fittings prices); Id. at 94
(price of cast iron products not considered in setting Fittings prices).

11 ©X 2260 at 037-038 (Schumann Rep. at 35-36 ] 69; Pais, IH at 36-37 (end users not sensitive
to prices of Fittings).

12 McWane RFA Response No. 40.

3 Tatman, IH at 9. Prior to 2008, McWane also operated a third foundry that manufactured
Fittings, the Tyler South plant in Tyler, Texas. Id. at 9, 49.
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United States Fittings market in 2008, and a share in 2009.** Until Star’s entry in 2009,
McWane was the only Domestic Fittings supplier.®

Sigma imports and sells Fittings and other waterworks products. Sigma does not own its
own foundries, but engages in “virtual manufacturing” whereby it provides significant
engineering support to foundries that make its Fittings.*® Sigma imports Fittings primarily from
India and China."” Sigma had a share of the United States Fittings market in 2008, and a

share in 2009."

Star also sells Fittings in the United States that it imports from India and China.'® Star

had a share of the United States Fittings market in 2008, and a share in 2009.%

In addition to McWane, Sigma, and Star, there is a fringe of small importers of Fittings,
Including Serampore (“SIP”’), NAPAC, NACIP, Genesis Imports, and, starting in 2009,

Electrosteel.?? Combined, these fringe sellers represented approximately ~ of the United States

14

> McWane RFA Response Nos. 10, 12.
1® Rybacki, Dep. at 158-160.

7 Box, Dep. at 16. Sigma also imports a small amount of Fittings from Mexico. Id. at 16.
18

% McCutcheon, IH at 351.
20

22 CX 2260 at 020 (Schumann Rep. at 18  37).
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Fittings market in 2008 and 2009.2* Thus, the Fittings supply market is concentrated among a
few major suppliers.

A new entrant into the Fittings business must develop a supply chain and stocking yards
throughout the United States, expertise in design engineering, a marketing force, and
relationships with Distributors that will carry its products.** The entrant would eventually have
to develop a full line of Fittings covering thousands of items, have it product tested and certified
to conform to AWWA standards, and get on “approved” lists for engineers and municipalities.?

C. End Users

Fittings end users are typically municipalities, regional water authorities, and the
contractors they hire to construct waterworks projects (collectively, “End Users™).”® When a
municipality or regional water authority undertakes a waterworks project, it will generally issue
specifications for all of the pipes, valves, hydrants, Fittings and related waterworks equipment
needed for the project, and seek bids from contractors for its completion.?” These specifications
will identify which brands may be used for the project, as well as whether the project is “open”

to either imported or Domestic Fittings (“Open Specification™), or whether Domestic Fittings are

23 (showing combined market share by volume of

McWane, Sigma, and Star).

% Numerous domestic iron foundries testified — without exception — that they are not in a
position to supply finished Fittings to Distributors, and are deterred from entering the Fittings
supply business by substantial barriers such as these. E.g., Frazier, Dep. at 68-73; Glidewell,
Dep. at 122-123, 125-126; Hall, Dep. at 148-150.

2> Bhargava, Dep. at 88-89 (describing need to assemble hundreds of fitting patterns); CX 1395
at 003 (Pais describing work involved in developing a full range of Fittings production);
Groeniger, IH at 110 (describing customer testing of Star’s new Domestic Fittings);
McCutcheon, IH at 47 (describing ACIPCO failed efforts to enter Fittings market); id. at 348
(describing testing requirements).

26 \Webb, IH at 47-48.
%" Gibbs, Dep. at 61-62; Thees, Dep. 138-140; Webb, IH at 156-158.
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required.?®  Although Domestic Fittings sold for use in Domestic-only projects are sold at
substantially higher prices than those sold into Open-Specification jobs,?® some projects specify
Domestic Fittings because of either End User preference or because they are required by
municipal, state, or federal law.* Once contractors receive the specifications, contractors will
solicit bids and other assistance from independent wholesale waterworks distributors
(“Distributors™) who supply the various components for that project.*

D. Distributors

McWane, Sigma, and Star sell Fittings directly to Distributors, which then re-sell the
Fittings to End Users.*> There are two large national Distributors, HD Supply and Ferguson,
which have over 215 and 160 locations nationwide, respectively.®® Together, they account for
approximately 50% of all Fittings sales in the United States. The balance of the market for the
direct purchase of Fittings is unconcentrated, consisting of a few regional Distributors, with five

to 30 branches, and over local Distributors, with one or two locations.>

28 Johnson, Dep. at 82-83; Webb, Dep. at 72-74; Thees, Dep. at 18.

2 E.g., CX 1562 at 002 (comparing McWane’s invoiced prices per ton for Domestic and
imported/blended Fittings, and showing Domestic Fittings prices 36% higher than
imported/blended Fittings for the first quarter of 2008); CX 1852 at 002 (in December 2009,
Sigma announced Fittings multipliers of .46, .58, and .70 for Domestic Fittings, and .27 for the
same Fittings if imported).

%! Thees, Dep. at 139.

%2 Tatman, IH at 77-78; McCutcheon, IH at 8-9 (less than 3% of Star’s sales are made directly to
municipalities); Rybacki, Dep. at 27-28 (85 to 90% of Sigma’s sales made to distributors).

%3 \Webb, Dep. at 58-59; Thees, Dep. at 11.
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Direct sales from Suppliers to End Users are virtually non-existent because Distributors
provide important benefits to Fittings manufacturers and End Users.*> Those benefits include the
following:

e Distributors employ sales personnel dedicated to servicing End Users, saving
Suppliers from having to employ their own large, nationwide sales forces.*

e Distributors handle the full spectrum of waterworks products and provide one-
stop-shopping, allowing End Users to buy Fittings, pipe, valves, hydrants, and
accessories from a single location. This aggregating function allows Fittings
Suppliers to compete for sales without having to enter all of the adjacent
waterworks product markets.*’

e Distributors carry Fittings inventory, freeing up Suppliers’ working capital, and
stock that inventory at widely dispersed branches, offering much faster service to
End Users than a Fittings Supplier selling direct.®®

e Distributors provide a single point of contact for invoicing and collection, saving
Suppliers the transaction costs of managing relationships with multiple End
Users, and lessening Suppliers’ exposure to End User credit risk.*

In any given region, there are likely to be fringe Distributors that may carry some but not
all waterworks products or brands, or have less well developed sales and distribution networks

and End User relationships. These small fringe players do not provide as much value to

Suppliers as more established Distributors.*’

3 McCutcheon, IH at 41-46;

% Coryn, Dep. at 103; Gibbs, Dep. at 65-66; Groeniger, Dep. at 202; Prescott, Dep. at 82;
Sheley, Dep. at 127-128; Thees, Dep. at 145-146.

37 CX 1583; Coryn, Dep. at 102; Groeniger, Dep. at 202; Sheley, Dep. at 127-128; Webb, IH at
135-136.

%8 CX 1583; Groeniger, Dep. at 202; Sheley, Dep. at 127-128; Thees, Dep. at 146.

% CX 1583; Coryn, Dep. at 102-103; Groeniger, Dep. at 202; Sheley, Dep. at 127-128; Thees,
Dep. at 145-146.

% Gibbs, Dep. at 64; Groeniger, Dep. at 153; Prescott, Dep. at 12; Thees, Dep. at 14-15.
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E. Fittings Pricing

Published Fitting prices have two components: a nationwide list (or catalog) price, and a
regional “multiplier” that reduces the list price. The net published price for a given Fitting item
in a given state is the list price multiplied by the then-applicable multiplier for that state. For
example, if a Fitting has a $1,000 list price, and the Virginia multiplier is .37, the published price
for that individual Fitting in Virginia will be $1,000 x .37, or $370.

The evidence will show that published prices for Fittings are highly transparent. Each
major Supplier publishes list prices for its thousands of Fittings items in price books and on its
website, and announces multiplier changes through letters that are transmitted via fax or email to
Distributors, who quickly forward them to competing Suppliers. Suppliers know that their price
letters end up in competitors’ hands and take that into account when drafting their letters.**

On a selective basis, McWane, Sigma, and Star will also provide Distributors with
discounts from their published price for use on individual jobs, a practice known in the industry
as “Project Pricing” (or “Job Pricing” or “Special Pricing”).*> Because it is not published,
Project Pricing is less transparent than the published prices, and a great deal of competition
between Suppliers — when it occurs at all — occurs through Project Pricing.*® Greater frequency
of Project Pricing leads to price “instability” and can lower the prevailing transactional price in a

given area. This happens when one Supplier offers a Project Price and the other Suppliers seek

! Minamyer, Dep. at 125-126.

%2 The final price paid by a distributor may also be affected by freight allowances, credit or
prompt-payment terms, or incentive rebate programs. Tatman, Dep.
at 16-17.

*® Tatman, Dep. at 27.

10
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to match or beat it. As other Distributors in the region learn of the new price, they demand the
same discount in order to be competitive on bids for the same job.*

McWane and the other Fittings Suppliers are aware that their pricing and output policies
are interdependent.* Because Fittings are commodity products manufactured to standard,
industry-wide specifications, Distributors’ purchase decisions are based almost entirely on price,
and a Supplier cannot sustain a price increase unless the other Suppliers follow suit.*® Similarly,
if one Supplier competes aggressively with Project Pricing, the others must meet that Supplier’s
price or risk losing business.”” When McWane announces an increase in its list prices or
published multipliers, Sigma and Star nearly always follow the increase with identical published
price increases of their own.*® Despite typically following the industry’s published prices, Star
has traditionally been considered the most aggressive of the big three Suppliers when it comes to
Project Pricing.*®
1. CHALLENGED CONDUCT

The evidence will show that McWane engaged in two distinct courses of illegal and
anticompetitive conduct, first starting in January 2008. Part A will discuss McWane’s
involvement in a series of agreements with its main rivals, Sigma and Star, to stabilize and raise

Fittings prices above competitive levels. Part B will discuss McWane’s illegal course of conduct

* Tatman, Dep. at 27; Napoli, Dep. at 84-85.
> CX 2260 at 027 (Schumann Rep. at 25 § 46).

%% See CX 1189 (Sigma canceling issuance of new price list in January 2008 after McWane did
not follow); CX 0527 (Star putting previously announced price increase on hold in May 2008
following McWane’s May 7, 2008 announcement).

" Tatman, Dep. at 27.
“8 Bhutada, Dep. at 100-103; McCutcheon, Dep. at 21.

* E.g., Tatman, IH at 232-234; CX 0105 at 001 (“Star has historically shown they will just
continue incremental discounting down to the point where they're selling near breakeven.”).

11
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designed to protect its dominant Domestic Fittings position. The evidence will consist primarily
of contemporaneous documents from the Suppliers’ own files.

A. McWane Agreed to Restrain Price Competition in the Fittings Market

McWane had long been the dominant Fittings supplier in the United States. But over
time, importers Star and Sigma began eating away at McWane’s dominant market share. They
did so with a combination of price and service, but particularly with more nimble sales forces
that were empowered to discount prices for specific projects. McWane preferred stable and
transparent prices and did not like the importers’ Project Pricing. It had a smaller sales force and
limited its ability to offer individual discounts.

During 2007, as the “Great Recession” began, the Fittings industry experienced a period
of declining demand, declining prices, and increased costs, thus creating the conditions that
motivated McWane to orchestrate a price-fixing conspiracy.”® Fittings market growth, which
had been fueled by the housing boom, began to wane. In an effort to maintain sales volume, Star
competed vigorously, expanding its use of Project Pricing, which had previously been primarily
reserved for wastewater treatment plant projects.® McWane’s David Green decided “to respond
aggressively with equally low pricing.”* McWane’s profits declined as it chased prices down,
and its CEO, Ruffner Page, fired Mr. Green and restructured the Fittings business.® Mr. Page

placed Rick Tatman in charge of McWane’s Fittings business.>

% Tatman, IH at 183-184; CX 0627 at 001 (“Net pricing in 2007 lagged inflation due to pressure
on volume.”).

>! pais, Dep. at 80-83.

%2 CX 2118 at 002.

*% CX 2118 at 001-002; Pais, Dep. at 205-209.
> Tatman, Dep. at 10-12.

12
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Mr. Tatman developed a plan to turn McWane’s Fittings business around.” McWane
could not unilaterally raise prices or refuse to engage in Project Pricing because it would lose
sales to its competitors. Instead, Mr. Tatman needed Sigma and Star to join McWane. The
evidence will show that McWane thus embarked on a carefully charted course of invitations to
collude, unlawful agreements, and information exchanges designed to raise and stabilize
supracompetitive prices of Fittings.

1. McWane Communicated to its Competitors the Need to Change
Industry Pricing Practices

Although McWane and Sigma are direct competitors in the Fittings industry, Victor Pais,
Sigma’s CEO, and Mr. Page fostered “a very trusting relationship” over the years.”® Ata long
in-person meeting between the two in September 2007, Mr. Page described the “major changes
he initiated to respond to the weak market conditions,” and made it clear to Mr. Pais that
McWane wanted to reestablish higher, stable prices for Fittings.”” He told Mr. Pais that the
profits and volume of McWane’s Fittings business were down, and that he had terminated Mr.
Green’s employment due to Mr. Green’s decision to compete aggressively with Star’s low-price

strategy.”®

% CX 1702; CX 0627.

% CX 1163 at 007; Pais, Dep. at 199; Page, Dep. at 30-31; CX 2118 at 003 (Pais: “I have a
strong personal relationship with Ruffner Page as we have helped each other in many ways and
he is a person, who if he trusts some one, will be open for not only discussion but any business
opportunity if it is in the interest of both McWane and the industry.”).

5 CX 2118 at 001.

%8 pais, Dep. at 207-209; CX 2118 at 002 (“[D]uring the last two years [Green’s] performance
declined, largely because of the market and competitive factors. In [Fittings], largely due to
Star’s low pricing and [Green’s] decision to respond aggressively with equally low pricing as the
import pricing, [McWane’s] profits and volume went down.”).

13
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Like McWane, Sigma and Star faced declining sales volume, but their margins were
coming under additional pressure because they imported Fittings from China, where raw
materials prices and other costs were increasing.”® McWane was keenly aware of its growing
cost advantage, as were Sigma and Star. In early December 2007, Mr. Pais worried in an email
to colleagues that McWane might seek to “keep[] [Fittings] prices down during our rise in
costs.”®

To cover their rising costs, Sigma and Star sought to raise prices in late 2007. On
October 23rd, Sigma announced it would issue a new price list in early 2008.8* Star followed
with an announcement of its own.®* But McWane remained silent as 2007 came to a close, and
did not announce that it would follow its competitors’ list price changes.®® Project Pricing by
Sigma and Star (i.e., discounts from published prices), had been the driving force behind recent
price erosion, and so in exchange for higher published prices, McWane wanted its competitors to

commit to stable pricing at published levels.

2. McWane Developed a Plan to Fix Prices for Fittings

The evidence will show that McWane developed a multi-stage plan to conspire with its
Fittings rivals, Sigma and Star, in order to achieve market stability and higher prices.®* Tasked

with turning the Fittings business around, Mr. Tatman knew that achieving McWane’s goal of

> pais, Dep. at 39-40; McCutcheon, IH at 402-404; CX 0627 at 001. Because U.S. scrap metal
prices were not rising as much as overseas prices, McWane’s cost of domestic production was
not going up at the same rate, giving it a cost advantage.

60 CX 2119 at 001.
®1 cX 0607.
62 CX 0627 at 013-014.

88 CX 1702 (Tatman: “I don’t believe with our silence and Star’s push announcement that Sigma
will hold to their Jan 2nd effective date so we have some time to get it right.”).

64 CX 1702; CX 0627.

14
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price stability would require coordination and cooperation with Sigma and Star.®> He observed
that “our past attempts to drive stable pricing haven’t been too successful,” but concluded that
McWane’s newfound cost advantage (“China inflation out pacing domestic costs”) might put
McWane in a position of strength from which to enforce a new agreement.?® In a December 22,
2007 email to his boss Leon McCullough, Mr. Tatman previewed his plan:

Given both the change in the Tyler/Union leadership structure and

the accelerated inflation in China compared to Domestic cost, |

believe we’re in a unique position to help drive stability and

rational pricing with the proper communication and actions.

| have a concept that | believe will work if properly executed.®’

Mr. Tatman delivered his full plan as part of a January 6, 2008 slide presentation. In a

slide expressly labeled “Desired Message for the Market & Competitors,” he outlined the

“Tatman Plan” for stability and rational pricing:

. McWane, Sigma, and Star would implement multiplier price increases “in stepped
or staged increments.”®®

. After the first increase, McWane would support the next increase only if Sigma
and Star curtailed Project Pricing, resulting in overall price stability.*

. Sigma and Star would remove “price authority away from line sales and customer
service personnel to add discipline to the process.”™

. McWane, Sigma, and Star would develop and implement a strategy for increasing
transparency in the market.”

% CX 0627 at 004-005; Tatman, Dep. at 84-85.

% CcX 2327.

7. Cx 1702

% CX 0627 at 004.

89 CX 0627 at 004; Tatman, Dep. at 84-85.

0 CX 0627 at 004; Tatman, Dep. at 84-85.

™ CX 0627 at 004 (“[McWane] will encourage/drive both price stability and transparency™).

15
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Desired Message to the Market & Competitors

O Tyler/Union will be consistent and follow through with what we've
formally communicated.

3 T/U will encourage/drive both price stability and transparency.

O T/U will adjust multipliers as required to remain competitive within any
given market area. (Consistent Job Pricing will be met with general market actions)

O For 2008, we will support net price increases but will do so in stepped or
staged increments. A prerequisite for supporting the next increment of
price is reasonable stability and transparency at the prior level.

Due to their now more desperate need for price, | believe that Sigma and
Star will mimic and verbally follow any program we publish. However the
keys to actual success are:

1. T/U being consistent with what we say for an extended period (> 3 months)

2. Sigma & Star's mgt pulling price authority away from front line sales and
customer service personnel to add discipline to the process

3. Support from our major customers to abanden the current process of branches
calling multiple suppliers to auction for price. (We'll need face to face meetings)

4. The Big 3 not allowing 3" tier suppliers like Serampore to disrupt the process

The principal means of delivering this “message to competitors” would be through McWane’s
pricing letters to its customers.

3. To Reinforce Its Ability to Discipline the Market, McWane
Communicated Its Cost Advantage to Sigma and Star

The evidence will show that McWane needed to make sure its competitors understood its
cost advantage and the harm that McWane could inflict on them if they if they did not go along
with the Tatman Plan. McWane’s own documents show Mr. Tatman observing that “our ability
to stabilize the market is tied to our competitor’s perception of our cost structure and our ability
to sustain aggressive pricing if our share position is threatened.”’® To convey this information,
Mr. Page sent an email directly to Mr. Pais on January 4, 2008 offering to sell Sigma Fittings

that McWane produced in the United States.” The price McWane offered to Sigma was below

2 CX 1565 at 001; see also CX 1571 at 001 (“[S]upplying that quote should reinforce the point
that with the DISA and our TXX facility we’re in a very different competitive cost game then
what they’ve been used to with us.”).

3 CX 1113 at 001 (“It has occurred to me that with China costs rising and us having excess time
available on our DISAS around the plants, we could supply you with small compact fittings at a
competitive price.”).
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McWane’s total cost of production, and calculated to be below what McWane understood
Sigma’s landed cost of production to be.”* Through this offer, McWane successfully
communicated that it was the low cost Fittings producer, had excess capacity, and would be a
dangerous rival if Sigma and Star did not play by its rules.”

Although the channel of communication is unclear, Star also became aware of McWane’s
offer to sell low-priced Fittings to Sigma, and understood the intended message.”® Star’s Mr.
McCutcheon understood that, from McWane’s perspective, the point of the buy/sell exercise was
for McWane to demonstrate to Sigma its capacity to compete aggressively if forced in that
direction: “My guess is [McWane] took these orders to make a point. During the negotiation,
[McWane] stated that they are now the low cost producer and said they could prove it. | think
»l7

there is some exaggeration in this statement, but I believe the core point.

4. Phase One of the Tatman Plan: Partial Multiplier Increases in
Exchange for Reduction in Project Pricing

McWane did not follow the list price increases announced by Sigma and Star in late
2007. Instead, in a January 11, 2008 pricing letter ostensibly directed to customers (but in
reality, an invitation to collude directed to McWane’s competitors), McWane announced that it

would be retaining its current list prices, increasing multipliers by 10-12% (much less than the

™ CX 1565 at 001; see also CX 1117 (Tatman February 1 email to Pais providing specific
pricing); CX 1183 at 001 (Page, January 29: “The Chinese importers in water works fittings are
seeking price increases are we are now in a position to resist. In fact | have offered to make ‘A’
items for an importer at the same price they can bring in it in.”).

7> CX 1142 at 002 (Pais describing McWane quote as an “interesting and revealing price” that
suggests a McWane cost advantage over Sigma).

’® Mr. McCutcheon testified unconvincingly that he gathered this information from an unnamed
Star sales person, who in turn learned it from a customer. McCutcheon, Dep. at 219. Either
way, the message was delivered.

T CX 0534 at 001.
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25% sought by Sigma), and ending Project Pricing.”® The modest size of McWane’s price
increase was not motivated by generosity toward its customers — rather, it was consistent with the
Tatman Plan’s strategy of implementing price increases in stepped or staged increments. The
intent was to reduce its coconspirators’ ability and incentive to cheat by limiting the headroom
between the conspiracy price and the competitive price.” McWane offered to “announce
another multiplier increase within the next six months,” but stated it would “only do so as
conditions require” — i.e. depending upon Sigma’s and Star’s assent to the Tatman Plan, and in
particular the elimination of Project Pricing.?

The evidence will show that the January 11, 2008 letter was the “Message to
Competitors” envisioned by the Tatman Plan. Indeed, drafts of this letter, which contained even
stronger suggested messages to competitors, were part of the Tatman Plan’s January 6, 2008
presentation.®” Moreover, the letter did not contain the most basic information customers

needed — the actual new prices; those were communicated in price increase letters a week later.??

8 CX 2172 at 002 (“[1]t is [McWane’s] intention going forward to sell all products only off the
newly published multipliers.” (emphasis added)); CX 0038 (Star had a copy by January 14,
2008); CX 1291 (Sigma had a copy by January 14, 2008).

7 CX 2327 (email from Walton to Tatman, stating, “I like your strategy of giving them half of
what they want to try to prevent cheating and fire sales.”).

8 C©X 2172 at 002; Tatman, Dep. at 94-96, 97-98; Jansen, Dep. at 250-251; CX 1178.

81 CX 0627 at 006 (“Stronger Language” draft letter acknowledging that higher price levels
“provide value to the industry” but that “the industry’s . . . best interests” are not served by
increases “at levels that are not supported”); id. (alternate “Stronger Language” draft letter
stating that although the increase is “significantly lower than what has been communicated by
another supplier,” McWane does not “believe your best interests are served by publishing
increases that in turn are not supported, leading to instability and ultimately erosion of market
level pricing™); id. at 007 (“Softer Language” draft letter); see also CX 0375 (January 8 draft
stating that future efforts will be made as required “to support Distribution and stable market
conditions™).

8 E.g., CX 0896 at 001.
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Sigma and Star followed McWane’s new multipliers,®® and both accepted McWane’s
invitation to curtail Project Pricing.®* Mr. Pais explicitly recognized McWane’s January 11,

2008 invitation to collude as “an opportunity for SIGMA and Star to . . . demonstrate to

[McWane] that we are capable of being part of a stable and profitability conscious industry.”®

Sigma’s CEO, Mr. Pais, urged his President of Sales:

TO INITIATE A NEW COMMITTED AND SERIOUS EFFORT
TO NORMALIZE ALL PRICING FOR FITTINGS - AT SAME
LEVELS [as McWane] - PW AS WELL AS OTHER ORDERS,
TO ELIMINATE THE CONFUSION WE ARE CREATING
WITH CUSTOMERS AND COMPETITORS, LEADING TO
LOWER OVERALL PRICING LEVELS.®®

Mr. Rybacki testified that Mr. Pais’s reasons for “normalizing” prices were:

Because Star’s pricing was ruining the market; and as a result, it
was upsetting the gorilla in the room, which was [McWane],
because they’re the biggest, McWane’s the biggest, and it was
obviously hurting us as well; and that’s the reason why he wanted
us to normalize or try to standardize on the list and multiplier to
create some kind of stability.?’

In its January 29, 2008 multiplier increase letter, Sigma included a line that appeared

directly intended for McWane, promising that it was “committed to make this a more profitable

8 CX 1189 at 002 (Sigma January 29 announcement matching McWane); CX 1566 at 001 (Star
January 31 email to customer that it will match McWane); CX 2336 at 001 (Star February 6
announcement).

8 CX 0752 at 001 (Star, January 22: “Our goal is to take a price increase and to stop project
pricing” and “all project pricing has to go through me . . .. This is an effort to do the right thing
for the industry.”); CX 1145 at 001 (Sigma January 24: “NORMALIZE ALL PRICING FOR
FITTINGS”).

8 CX 1145 at 001.
8 4.
87 Rybacki, Dep. at 229.
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business for all.”®® Later, concerned that McWane might doubt its commitment to the
elimination of Project Pricing, Sigma drafted a more explicit letter to customers, intended to earn
McWane’s “TRUST and CONFIDENCE in our plan to improve the industry,”® and stating that
Sigma would “cease to use any varying ‘special’ pricing.”® Star adhered to the Tatman Plan’s
dictate to take “price authority away from line sales and customer service personnel to add
discipline to the process.”®* Star centralized pricing authority with its National Sales Manager,
Matt Minamyer, and limited the ability of its sales force to offer discounts.*

Evidence introduced at trial will show that absent concerted action, the unilateral
abandonment of Project Pricing would have made no economic sense for any one of the
Suppliers, and would have led them to lose business to their competitors’ Project Pricing. The
Suppliers acknowledged this in contemporaneous documents and testimony. Mr. Tatman stated
from the outset that his Plan would only work “with the proper communication and actions.”*
Mr. Pais of Sigma echoed this, explaining that Sigma “will NOT — and can NOT — do this

194

unilaterally,”” and Star’s National Sales Manager testified that Star knew that it needed its

competitors to participate in any effort to stabilize prices.” Indeed, Star’s strategy and the key to

8 CX 1189 at 002; Rybacki, Dep. at 219-221.
8 CX 1138 at 001.
% CX 1138 at 004.
%1 CX 0627 at 004.

%2 CX 0752 at 001 (“All project pricing has to go through me.”). McWane also centralized
pricing authority in January 2008, creating a new “pricing coordinator” position for Vincent
Napoli and removing pricing authority from McWane’s field sales team. Napoli, Dep. at 43-45.

%8 Ccx 1702.
% CX 1137 at 001.

% Minamyer, Dep. at 141-142 (“Q: In other words, you would need your competitors to
participate in an effort to stabilize prices? A: We believe that to be true.” (objections omitted)).
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its success had been its willingness to underprice its larger rivals by offering discounted Project
Pricing. Centralizing pricing authority and curtailing Project Pricing was a change in strategy for
Star that Mr. Minamyer rationalized to his sales force: “This is an effort to do the right thing for
the industry.”®® Star executives now acknowledge that the company’s change of course was
“irrational,” “bizarre,” and contrary to its traditional practice of using Project Pricing to gain
market share.%’

After both Sigma and Star had accepted and begun to implement the terms of the Tatman
Plan, Mr. Pais visited Star to exhort its compliance with the scheme. Mr. Pais of Sigma
explained to Mr. McCutcheon of Star that if both firms kept their actual prices close to
McWane’s published price, then McWane would “treat us better and we could live happily ever
after.”®® Mr. Pais assured Star of his intention to comply with the scheme, and urged Mr.
McCutcheon to do the same.”

Evidence at trial will show that compliance with phase one of the Tatman Plan was not
perfect and that all Project Pricing did not stop, but that was to be expected. As McWane’s

Executive Vice President Leon McCullough observed when told that Star had foresworn Project

% CX 0752 at 001.
" McCutcheon, IH at 452 (“Q. Is it fair to say that telling customers that there is no more project
pricing, is that an unusual step for Star? A. It’s bizarre . . . it’s irrational . . . .””); McCutcheon,

Dep. at 152-153 (“Q. And you thought it was unusual, to say the least, for Mr. Minamyer to say
that Star was going to stop project pricing. Right? A. Yes, sir. Q. In fact, project pricing was a
core part of Star's sales strategy at this point in time, was it not? A. Yes, sir. Q. You had grown
market share by offering project pricing and undercutting your competitors prior to this time.
Am | right? A. Yes, sir”); Berry, Dep. at 103-104 (“Q. You had never seen it before this e-mail
came out? A. No. Q. ...[Y]ou have never seen it since that e-mail came out? A. | do not
recall seeing it since it came out.”).

% McCutcheon, IH at 226-231, 249-251; CX 1122 (scheduling meeting).
% McCutcheon, IH at 226-231, 249-251.
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Pricing following McWane’s January 11 letter, “[t]he first tentative baby steps are encouraging
but the proof will be in ‘saying no’ to customer requests for special pricing.”*®
When the parties detected Project Pricing, they complained to each other about such
cheating. For example, on March 8, 2008, soon after the new price increases became effective,
Mr. Tatman of McWane complained to Sigma about continued Project Pricing in the market.
Mitchell Rona, Vice President of Operations for Sigma, relayed Mr. Tatman’s message to Mr.
Pais and Mr. Rybacki, Sigma’s VP of Sales: “[Tatman] says he hears that some of the new prices
in the market are being compromised with deals. He hopes the market will improve and hopes
[we] do our part.”*®* Similarly, on March 6, 2008, Sigma’s Branch Manager for the Southwest
Region asked: “Can Larry [Rybacki] make a call and see if this [Project Pricing by McWane] can
be stopped.”*®® Tellingly, a Sigma manager responded that “Jim should not write that last
sentence!”; but no one admonished him that such a call was not possible or inappropriate.'®®
McWane’s own admissions will show that this agreement was effective and that the

Tatman Plan was successfully implemented. McWane’s rivals centralized pricing authority and
reduced discounting industry-wide, resulting in higher prices. In his Executive Report for the
first quarter 2008, Mr. Tatman reported:

Based on our competitive feedback log, the level of multiplier

discounting by both Star and Sigma appears to have died down

significantly. As we understand it, both have removed pricing

authority from the front line sales team and pushed it up higher

within their organizations. Discounting is still available, but it now
requires a more structured decision process.. . ..

100 ©X 0178 at 001.
101 ©X 1124 at 002.
102 ©X 1726 at 001.
103 |d.
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With costs continuing to rise in China, Sigma has recently been
putting out feelers on executing another price increase. Their
communications appear to be testing our acceptance or resistance
to supporting their prior announced then retracted January list price
increase.’™

Star also observed that McWane and Sigma were following through with the reduction in Project

Pricing, with a Division Manager reporting to Mr. Minamyer that “they have been pretty

discipline[d] in my Division” and “everyone seems to be playing fair.”*%

5. Phase Two of the Tatman Plan: Additional Multiplier Increases
Conditioned on Increased Transparency through the DIFRA Information

Exchange

The evidence at trial will show that McWane needed increased market transparency so
that it could monitor industry market shares and detect cheating. Establishing such transparency
would become the condition to McWane’s agreement to a second price increase. Thus, in
February 2008, Mr. Tatman and Sigma’s Mr. Rybacki agreed to restart efforts to form a “trade
association” called the Ductile Iron Fittings Research Association (“DIFRA™).*® Through
DIFRA, the Fittings Suppliers would exchange information necessary to the functioning of their
price-fixing agreement.

As early as 2005, McWane, Sigma, and Star had discussed forming DIFRA.X®" From the
beginning, DIFRA’s purpose was to use the guise of a standard-setting trade association to

reduce competition and stabilize prices.!® Advised by counsel that DIFRA’s information

104 ©X 1564 at 005; see also Tatman, Dep. at 117-118.
105 X 0856 at 001.

106 ©x 0179.

197 ©X 1473; Brakefield, Dep. (Vol. 1) at 11, 12.

108 ©X 1473; Saha, Dep. at 72-75 (in 2004, Mr. Pais explained to Mr. Saha, a small Fittings
supplier, that “it is hurting the business, all of us trying to compete,” and that Mr. Pais was
seeking to organize DIFRA for the purpose of ‘stabilizing prices.’”).
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109

exchange would need at least four members to avoid antitrust concerns,” McWane, Sigma, and

Star brought on a sham fourth member, U.S. Pipe (no longer a Fittings producer), in an effort to
hide their illegal activity.**°

Notwithstanding the DIFRA bylaws that extolled the trade association’s many potentially
procompetitive purposes, DIFRA’s only activity was to operate the information exchange. By
April 2008, McWane, Sigma and Star had agreed to exchange data regarding its Fittings
shipment tonnage for 2006, 2007, and the first four months of 2008 by “no later than” May 15,
2008.1** The accounting firm Sellers, Richardson, Holman, and West (“SRHW”) was engaged
to aggregate the data and return reports reflecting U.S. Fittings shipments in various
categories.'*? Going forward, by the fifteenth day of each month, each member was to report its
prior month’s tons shipped of Fittings.**®

Apparently believing that it had fulfilled the requirements of Phase 2 of the Tatman Plan,

Sigma jumped the gun and began distributing a new multiplier price increase letter the same day

109 ©x 2272 (counsel advising “With four, you can just barely justify it.”).

119 s. Pipe had stopped manufacturing Fittings years before, and the small number of Fittings
that it sold were supplied to it largely by Sigma. McWane, Sigma, and Star ignored the fact that
U.S. Pipe’s annual sales were below the minimum required for DIFRA membership, and
permitted U.S. Pipe — with its negligible sales — to participate as a member of DIFRA. See
Brakefield, Dep. (Vol. 1) at 128-129; CX 0048 at 001-002; CX 0313 at 004.

111 ©X 1479. McWane had initially hoped to include dollar sales as well as tons, which would
allow each firm to determine how their average price per ton compared with the industry
average. Brakefield, Dep. (Vol. 1) at 109 (McWane proposed exchanging sales dollars
information); CX 1333 at 007 (draft reporting form showing dollar value of net sales); CX 1331
at 002 (McWane submission from early 2007 showing dollars); CX 1467 at 004 (same for
Sigma).

112 ©X 1479 at 001.
113 |d.

24



PUBLIC

that McWane, Sigma, and Star reached agreement on DIFRA’s reporting procedures.”** The
increase was to be effective on May 19, 2008, four days after the first DIFRA report would be
issued.'*> On May 7, 2008, Star announced multiplier price increases that matched Sigma’s.**°

The evidence will show that Mr. Tatman studied Sigma’s April price increase
announcement. Contrary to the Tatman Plan’s strategy of price increases occurring in stepped or
staged increments, Mr. Tatman concluded that Sigma’s large proposed price increase was
undesirable as it would likely lead the industry back to Project Pricing and hence “instability.”**’
Although the parties had tentatively agreed to share their information, no data had been
exchanged yet. Mr. Tatman and his boss Mr. McCullough agreed to wait “until the DIFRA data
is available before announcing any price actions.”**®

To address Sigma’s and Star’s “misperceptions” and reinforce its message that price
increases were contingent on Sigma and Star actually submitting the DIFRA data, Mr. Tatman
drafted another letter that was ostensibly directed to customers, but was actually a

communication to Sigma and Star.*** The result was a May 7, 2008 McWane “pricing” letter to

customers that did not, in fact, communicate any change in McWane’s prices.® Instead, this

114 CX 0862 (Star, dated April 25 at 4:00 pm: “Here is the Sigma fitting increase letter that just
hit the streets today.”).

115 CX 0862 at 001; CX 0137.

116 ©X 0816; CX 0817; CX 0818; CX 0819; CX 0820; CX 0821; CX 0822; CX 0823.
17 CX 0137.

118 Tatman, Dep. at 132; CX 0137.

119 1d. at 002; see also Tatman, Dep. at 34-36 (noting that competitors receive each other’s
customer letters).

120 X 0138.
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coded letter communicated that McWane would not yet follow the price increase, and that it
would support higher prices only after it received the DIFRA report:
Before announcing any price actions, we carefully analyze all
factors including: domestic and global inflation, market and
competitive conditions within each region, as well as our
performance against our own internal metrics. We anticipate being
able to complete our analysis by the end of May. At that point, we
will send out letters to each specific region detailing changes, if
any, to our current pricing policy.
For planning purposes only, we expect for regions with a change
that multipliers will increase in the range of 6% up to 16%
effective June 16™.1%

McWane’s customers, to whom the letter was purportedly addressed, will testify at trial
that, to them, this language was meaningless “fluff.”*?* The factors McWane claimed it would
“analyze” in no way help Distributors run their business and were never before, and never after,
included in pricing letters.*® Only Sigma and Star were aware that Mc\Wane was scheduled to
receive DIFRA data “by the end of May,” and intended to use this data to evaluate company
“performance” against “internal metrics.”

The evidence will also show that Star understood McWane’s message loud and clear:

McWane would not agree to increase prices until it had the actual DIFRA data in hand. Within

hours of receiving McWane’s coded letter, Star’s Mr. McCutcheon confirmed to the other

121 ©X 0138 (emphasis added). Drafts of the letter further confirm that Mr. Tatman sought to
convey, in veiled language, that McWane would support higher prices only after it had the
opportunity to analyze the DIFRA data. One draft went so far as to state “We are currently
waiting on updates for several factors [influencing prices]” — an even clearer reference to the
anticipated DIFRA data. CX 0137 at 002 (emphasis added).

122 Sheley, Dep. at 153 (“Q. But the previous paragraph has no meaning to you? A. No. In my
words, that’s fluff.”).

123 Sheley, Dep. at 152-153; Groeniger, Dep. at 231, 233-234; Coryn, Dep. at 124-125; Webb,
Dep. at 105-106; Thees, Dep. at 96.
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DIFRA members, including Mr. Tatman, that Star would submit its data.** Indeed, when Star
finally submitted the data to SHRW on June 5, 2008,'?* it notified Sigma by email that it had
done so, and openly acknowledged the quid pro quo agreement by repeating back the language
in McWane’s May 7, 2008 invitation to collude:

Good morning Mr. President. | just sent our info in. Sorry it took

so long, but we were “carefully analyzing all factors including:

domestic and global inflation, market and competitive conditions

within each region, as well as performance against our own

internal metrics.” (Does that look familiar?).'?®

McWane’s own pricing behavior at this time will further establish the illegal quid pro

quo agreement set forth in McWane’s May 8, 2008 letter. Although they had told the market to
expect a price increase effective June 16, when there was a delay in the DIFRA data

127 McWane executives McCullough, Tatman, and Walton agreed that McWane

submissions,
would “stand pat until market share info is available” before announcing a price increase.'?
This decision was designed to actively reinforce the quid pro quo message: “[a]lthough
somewhat painful to the bottom line in the short term, . . . [it] would re-inforce the message
we’ve been trying to drill in which when successful will pay long term dividends.”**° Less than

an hour after McWane received the first DIFRA report from SRHW, Mr. Tatman examined it

and circulated a rough analysis concluding that the “data [was] accurate within reason.”*** Later

124 CX 0863 at 001 (Star receives McWane letter at 1:06 p.m.); CX 1085 at 001 (Star confirms it
will submit DIFRA data at 4:12 p.m.).

125 X 0049.

126 ©X 1086; McCutcheon, IH at 311-313.

127.CX 1186 at 001.

128 |d

129 ©X 1186 at 001; see also Tatman, Dep. at 136.
130 ©X 0139 at 001.
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that same day, June 17, 2008, McWane upheld its end of the bargain and announced an eight
percent price increase for Fittings, effective July 14.**" Sigma and Star quickly followed the
McWane price increase.**

The evidence will also show that absent the pricing agreement, it would not have been in
Sigma’s or Star’s unilateral interest to participate in DIFRA because the DIFRA market share
data would show McWane that it had lost market share to them, inviting reprisals.** Indeed,
Star was openly reluctant to participate.’** The understanding that had been established among
the competitors, however, transformed what would have been a senseless and dangerous
unilateral action into a calculated, profitable, concerted one.

Finally, the evidence will also show that the DIFRA information exchange effectively
permitted the Suppliers to determine whether loss in sales volume was due to overall market
conditions or due to “cheating” by competitors. In a letter from Sigma’s CEO to its lenders, Mr.
Pais explicitly explained how DIFRA helped stabilize prices and preserve strong gross margins
despite the difficult Fittings market in 2008:

In Fittings, there are effectively 3 — McWane, Sigma and Star —
and all suffer from the same challenges and there seems to be a
great desire to improve the pricing and each one has demonstrated
thru a reasonable amount of discipline, even being protective of

our respective market share. This is where the monthly market
size data produced by DIFRA, an association that SIGMA helped

131 |d.; CX 1576; Tatman, Dep. at 155.
132 CX 1576; CX 2252; CX 1851; CX 1734; CX 2253; CX 2254; CX 2255.

133 E g., CX 2068 (McWane learned from DIFRA data that Star and Sigma had taken more of
McWane’s share than previously thought).

134 ©X 1092 at 001 (Pais observing that data was submitted only “after a fair amount of unease
by Star”); CX 1187 (Tatman noting that “at least one member is being somewhat drug to the
party”). As Star’s President Mr. McCutcheon later explained, he feared that DIFRA “would be a
subterfuge to obtain Star Pipe’s pricing and sales information in order for McWane to attempt to
damage Star Pipe in the future.” CX 0807 at 001 (McCutcheon Decl. { 1).
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to form, with 4 member suppliers fro [sic] Fittings (one, US Pipe,
actually is not a producer anymore, but a small player buying
almost all their needs from SIGMA), helps maintain the pricing
discipline, as the market and market share data point to a
relatively consistent and stable market pattern. It has helped us
not to allow the sharp market decline to be mistaken as a ‘loss of
market share’, which mostly causes price reaction. Our [Gross
Margins] have continued to be strong, throughout the year, even as
the volumes have been weak.'*

Mr. Pais’ admissions will also be supported by McWane’s own admissions and financial
documents. According to Mr. Tatman’s Second Quarter Executive Committee Report, the level
of Project Pricing had slowed over the past several months.*** McWane’s Fittings profits were
up over $10 million on pricing gains even as volumes fell 24%."’ Given this success, Mr.
Tatman continued to ensure that all members made timely submissions to the DIFRA accounting
firm, and on several occasions, he contacted DIFRA members directly when he suspected that
reports had not yet been submitted.**®

6. Trust Between the Conspirators Breaks Down

The evidence will show that McWane, Sigma, and Star watched each other warily for

signs of “cheating” through the Summer and early Fall of 2008. By August, the housing market

135 ©X 0313 at 004 (emphasis added); see also Pais, IH at 80-87; CX 1077 at 002 (“[A]ll
competitors are shaken by the sever[e] decline in the market volume and thanks to the DIFRA
data, the 3 are somewhat reassured that it’s the market weakness that’s costing them volume and
they are not losing to the competition.”); Pais, Dep. at 307-308 (“To Sigma, it really helped to
know that our loss of volume and the decline of volume compared to previous, or our targets,
was a result of the market and not to — yes.”); CX 1092 (Pais describing DIFRA).

136 ©X 1562 at 004 (“We continue to track the level of confirmed discounting and job pricing
within our competitive action file. The level of activity appears to have slowed over the past
several months. . .. Both Sigma & Star have communicated support of the July 14th price
increase.”).

137 ©X 2145 at 006 (“Utility Fittings have contributed an additional $5,209K of gross profits.
This is in spite of a 24% reduction in volume. Pricing gains, primarily on the domestic product
have contributed an additional $10,115K of gross profits.”).

138 ©X 2447: CX 2448.
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139 creating additional pricing pressure and testing the conspiracy.**

had declined precipitously,
When Mr. Tatman heard about his competitors not adhering to the published pricing, he
contacted them. For example, on August 22, 2008, Sigma’s Mitchell Rona forwarded Mr.
Tatman’s complaints about Sigma’s and Star’s prices to the Sigma people responsible for setting
prices: “Guys, Rick [Tatman] was upset by the numbers in Florida and California based on what
he has seen from us and Star. He said the .26 and .30 were available from us both without any
second thought.”**

Star had limited its Project Pricing to those situations where there was proof that
competitors were “cheating on the fitting deal.”*** Star’s Southwestern Division Manager Shaun
Smith reminded his sales force that “If [your customers] give you proof the other guys are
cheating, then we will match!”*** When a Star regional sales manager received reports of Project
Pricing by McWane, he reminded his sales force:

We need to stay on the high road, but with our relationships, we
should be able to react when necessary. | know it sometimes
becomes a difficult discussion, but because of how
manufactures/distributors/contractors have acted over the years
with (I need a better price!) it created this spiraling price erosion
that needed to stop. It doesn’t help that the market is soft, but let’s
be as diligent as we can gathering the proper data needed if the

other suspects are cheating. We will react, just need to make sure
it is real."*

13% ©X 1651 at 026 (showing drop in housing starts over the summer of 2008).
140 Rybacki, Dep. at 134-135.
141 ©X 1149; Rona, Dep. at 194-195, 197-198.

192 CX 1691; see also CX 1694 at 001 (“We have seen Sigma cheat on larger projects in other
parts of the country and have responded accordingly when we see something.”); Minamyer Dep.
at 196-220.

143 X 1696 at 001.
144 €X 1695 at 001 (emphasis added).
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Star believed that it had been successful in its efforts to reduce Project Pricing and that
the results were positive, but signs of cheating became significant enough that in August, Mr.
Minamyer asked his team to compile evidence of “Sigma’s Antics.”** Mr. Minamyer continued
to receive reports about Sigma and McWane cheating.'*® By October, Star was “catching Sigma
cheating more and more.”™*’ Mr. Minamyer believed that “Sigma [was] silently bringing
markets down and acting as if they are being good stewards.”**® At the end of October, Mr.
Minamyer asked his divisional sales managers for “the top five things Sigma does or has done in
your division that is out of market pricing or any weird stuff.”**°

McWane and Star must have confronted Sigma with their suspicions that it was cheating.
On November 24, 2008, Sigma’s CEO Mr. Pais proposed to his colleagues that Sigma act to
“stabilize market pricing” in the Southeast, where Sigma had been viewed as pulling down
prices:

With the severe contraction in market volume over the recent few
weeks, the equally quick and sharp erosion in market pricing is an
alarming ‘double whammy’! What’s even more disturbing is our

two main competitors in Fittin%s seem to see SIGMA as ‘leading’
this recent price decline . . . .°

195 ©X 0814 (Minamyer email) (“I know we have been very careful on special pricing and it
seems to be working pretty good. But the competitors are starting to get weak and we can’t sit
back and let them play games and lose our market share.”).

146 ©X 1697 ( “I know we would like to keep the market up but Tyler and Sigma keep cheating
and costing our partners in a baddddd [sic] market where they are down substantially already. . . .
We are going to loose [sic] market share by continuing the tough stance. Tyler got where they
are by being staunch and arrogant. | don’t want to be looking back a year from now with a 2%
[price] increase and 25% less biz.”).

147 CX 1698 at 001; see also CX 1699 (“As reported, we are seeing cheating all over from
Sigma....”).

148 ©X 0827.
149 ©X 0871 at 001.
130 ©X 1014 at 001 (emphasis added).
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Sigma, however, was unable to regain its competitors’ trust. Mr. Tatman would later explain to
Mr. Page that he had “a general trust issue based upon recent experience that they [Sigma] don’t
seem to consistently stay within the Spirit of agreements.”™" Star eventually decided to resume
Project Pricing to quietly gain share. On November 25, 2008, Mr. Minamyer initiated a new
pricing strategy. He told his sales team that Star was losing revenues and authorized them to
“take the gloves off” to recapture the lost share, but told them to do it “under the radar.”**

In January 2009, Star and Sigma stopped submitting data to the DIFRA information
exchange.®® Upon learning that Star and Sigma stopped submitting data in January, McWane
too stopped submitting data in February 2009. U.S. Pipe, which had not participated in the
conspiracy or the breakdown in trust, continued to submit DIFRA data until at least the Summer
of 2010.*

Sigma tried unsuccessfully to revive DIFRA in May 2009 in an effort to “restore the
badly dented competitive confidence” and to demonstrate that Sigma’s “efforts to commit to a

new pricing discipline would succeed.”> Although Sigma submitted its data, it failed to breathe

new life into DIFRA.

151 ©X 0456 at 001.

152 ©X 0746 at 001; see also Minamyer, Dep. at 69-71, 72-73 (“Q. So what are you directing
your sales folks to do? You said take off the gloves; what does that mean? A. It means we were
attempting to hold our pricing and it looks like the competition was not, and we’re not going to
do that anymore. We’re going to go out and we’re going to take that business back by using
pricing.”); id. at 225-226 (“I’m telling them that we should go take the orders and if you do it
quietly, you get a little bit more time before the competition figures out you have adjusted your

pricing.”).
98 X 1278.
154 €X 1343 (July 8, 2010 email from U.S. Pipe submitting Fittings data to DIFRA).

155 ©X 0319 at 003.
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7. McWane, Sigma and Star Continue Their Inappropriate Price
Communications

The evidence will also show at least two more instances of improper price-related

communications among the Fittings Suppliers, one in April 2009 and one in June 2010.
a) April 2009

On April 15, 2009, McWane announced that, on May 1, it would begin using a new price
list with higher prices for small diameter fittings (where McWane’s share was highest) and lower
prices for medium and large diameter Fittings (where McWane had little or no share and Sigma
and Star were stronger).™®® The intent behind the price restructuring was to better align prices
with McWane’s production costs, as well as to squeeze margins and give less room for Project
Pricing on larger diameter Fittings, where Star and Sigma had significantly larger shares.™’

A week later, Star announced it would also change its price list, effective May 19, 20009,
but did not specify whether it would match McWane.™® Sigma objected to the restructuring, and
proposed an alternative arrangement to Star and SIP whereby the three would resist McWane’s
changes and adhere to the old price list.**® These events created uncertainty among McWane and
Star about each other’s intentions: McWane wondered whether Star would follow and referred
to Star as “The Wild card,”** and Star wondered whether McWane would retract the list (as

Sigma and Star had been forced to do early in 2008).%* To eliminate this uncertainty, Mr.

156 ©X 0569.
157 cX 0171 at 001,
18 ©x 2349.

159 ©X 0807 at 001 (McCutcheon Decl. { 5); McCutcheon, IH at 224, 257-258; McCutcheon,
Dep. at 227-228.

160 X 1180 at 002 (“The Wild card right now is Star . . . there is now some probability that Star
may change their direction and retract their list price change.”).

161 McCutcheon, Dep. at 227-228.
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McCutcheon called Mr. Tatman to ask whether McWane would follow through with its
announcement or stay with the old price list.*®> Mr. McCutcheon described the conversation:
It cost[s] us about $25,000 to print a new price list. So, | picked up
the phone and I called him. And I said, I’m only going to ask you
one question, are you guys going to come out with a new price list,
because I’m getting ready to approve it and spend $25,000 to do it.
And he said, we absolutely are, and he says, I’m so sure that I'll

pay the $25,000 if we don’t. And | said, | appreciate that, nice
talking to you, and hung up the phone.*®

On the afternoon of April 28, just six hours after describing Star as a “Wild card” with
“some probability” of “chang[ing] their direction and retract[ing] their list price change,” Mr.
Tatman emailed Mr. McCullough to report that he was “now highly confident that Star will
follow our List Price.”*® The evidence will show that Mr. Tatman has no recollection of this
telephone call, but does not deny that it took place and has no alternate explanation for how he
became “highly confident” about Star’s plans. Star’s National Sales Manager, Matt Minamyer,
later telephoned McWane and was also assured about McWane’s plans.’®® Subsequently, Star
166

followed McWane and adopted a substantially identical Fittings price list.

b) June 2010

In June 2010, after having already received FTC subpoenas in this matter, McWane,
Sigma, and Star nevertheless continued to engage in improper signaling practices in an effort to

coordinate their Fittings pricing. Once again, they used price letters nominally addressed to

162 1d. (“1 did have a doubt in the back of my mind — I wanted to make sure before we moved
ahead and printed all these price lists, so | called Rick just to make sure.”).

163 McCutcheon, IH at 258; see also McCutcheon, Dep. at 229-231.
164 CX 1180 at 001.

165 ©X 2352 (“Matt Minamyer just called me to ask if we went ahead with our list price today. |
told him yes and that is all I told him made me pretty uncomfortable but I thought you guys
should know.”).

166 Compare CX 2358, with CX 2359.
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customers to communicate and coordinate with each other. On June 8, 2010, in response to a
Star price increase in a Fittings-related accessory, Sigma crafted and distributed a “price increase
letter [that] at this point is largely a “heads up’ to the customers and the market about our
intention to follow suit when Star or others take a definitive action on price increases” in
Fittings.®” By June 11, McWane had received a copy of Sigma’s “heads up” and noted that it
“follow[ed] on the heals [sic] of the prior Star communication.”*®® Mr. Tatman concluded that
McWane had two options “in regards to recent communication from Star and Sigma”:

1. Send out an “it’s coming” communication prior to any further

announcements from either Sigma or Star and then quickly decide

on what multipliers we want to publish and send out that

announcement by week’s end to which most likely the others will
follow.

2. Send out communication supporting the need for a price
increase, wait for Sigma or Star to publish new multipliers and
then follow.*®

McWane correctly understood that Sigma and Star had communicated their willingness
to follow a McWane price increase. So McWane chose option 1, and announced a multiplier
increase a few days later.”® Star did as promised and announced its increase on June 18.1"
Sigma distributed its price increase letter by the end of the following week.*’? For Sigma, this is
exactly the outcome it had hoped for: upon learning of McWane’s price increase announcement,

a Sigma Regional Manager wrote, “if this is true then it is a huge victory in [the] war we have

167 ©X 1413 at 001 (emphasis added); see also Pais, Dep. at 372-377; Rybacki, Dep. at 210-213.
168 CX 2438 at 001.

169 CX 2442 at 001.

170 ©X 2440 at 001; CX 1384 at 002; CX 2450 at 001.

171 CX 1406; CX 2441 at 001.

172 CX 1396 at 001.

35



PUBLIC

been fighting.”*”® He might better have described it as an agreed ceasefire among the occasional
competitors.

B. McWane Moves to Maintain its Monopoly Position in the Domestic Fittings
Market

In February 2009, Congress enacted the American Recovery and Reinvestment Act of
2009 (“ARRA”), which allocated more than $6 billion to water infrastructure projects. This law
required the use of domestically produced materials, including Fittings, in those projects (the
“Buy American” requirement).’’* ARRA significantly altered the competitive dynamics of the
Fittings industry. Prior to ARRA, only of Fittings were sold into projects with
Domestic-only specifications.'’”> McWane was the only producer of Domestic Fittings, and
charged significantly higher prices on those sales.*"

The evidence will show that ARRA, which was promoted as a boon to U.S.
manufacturing, was a triple-threat to Sigma’s and Star’s import-based U.S. Fittings business.*”’
First, both companies projected (as did McWane) that the Domestic Fittings market would

double or triple in size under ARRA, and with only imported Fittings they would lose all ARRA-

13 cx 1378.

17 €X 1991; CX 1996; CX 1003; Swalley, Dep. at 165; Webb, IH at 92-94.
175

176 McWane Answer  20.

77 Sigma especially was shaken.
Bank covenants limited Sigma’s
EBITDA to debt ratio and the specter of losing additional sales to the Domestic Market meant
Sigma had to do something. In March of 2009, investors and rollover shareholders
invested $5.5 million in Sigma to help with liquidity. CX 0099 at 007;
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funded projects to McWane.'”® Second, Sigma and Star feared that ARRA was part of a larger
groundswell of Buy-American sentiment that would spread beyond just ARRA-funded projects
and outlast the federal bill.}”® Third, Distributors might shift their imported Fittings business to
McWane, seeking to curry favorable treatment for Domestic purchases.'®

Accordingly, Sigma’s CEO Mr. Pais made a personal plea to McWane’s CEO Mr. Page
asking McWane to supply Sigma with “private-label” domestic Fittings. McWane evaluated the
request and opted not to sell Domestic Fittings to Sigma.*®* Among McWane’s reasons for not
wanting to sell to Sigma were McWane’s desire not to share its margin with Sigma and the fact
that McWane would lose the ability to leverage Domestic Fittings to benefit its other business
lines.®2

At the June 2009 American Water Works Association (“AWWA”) industry conference,
Star publicly announced that it would offer Domestic Fittings starting in September 2009.'% At

the same meeting, Sigma also began telling its customers that it would supply Domestic Fittings,

178 CX 0081 at 004; Box, Dep. at 22; Bhutada, Dep. at 31.

179 ©X 1984 at 001 (“[M]ore important, the sentiment was in favor of buying domestic.”); CX
0231 at 001 (“[T]he sentiment in favor of domestic production is growing and though the BA
restrictions may eventually be struck down, there could be domestic only specs that could stay on
longer.”); CX 1996; Bhattacharji, Dep. at 187-188 (“Q. Was it Sigma’s belief in June of 2009
that [Buy American] sentiment was gaining traction? A. As far as Sigma believed, it was a fear.”
(objections omitted)); Rona, Dep. at 70-71.

180 ©X 0083 (“[W]e may lose a portion of the market that is not restricted to domestic simply
because McWane will demand a larger share of the business.”);

181 ©X 0908.

182 ©X 0070 at 001 (describing loss of margin as a potential drawback, and noting that Domestic
Fittings sales could be a “foot in the door” to regain former customers); CX 1209 (describing
need to “leverage our domestic position” to require distributors to acquire non-Domestic Fittings
from McWane).

183 Bhutada, Dep. at 63; Bhargava, Dep. at 48.

37



PUBLIC

and that it would give more details of its plan shortly.® These announcements challenged
McWane’s comfortable monopoly position in Domestic Fittings, and threatened to deprive it of
an ARRA-fueled windfall.

The evidence will show that McWane developed and pursued a two-pronged strategy to
protect its monopoly in the Domestic Fittings market from entry by Star and Sigma. First, it
would freeze out Star by threatening to punish any Distributor that did business with Star; and
second, it would co-opt Sigma’s entry by supplying Sigma — on terms dictated by McWane —
with the Fittings it needed to compete in the Domestic market.

1. McWane’s Plan to “Block Star”

The evidence will show that Star considered alternatives for production of Domestic

Fittings in the United States:

This approach to entry is the same approach that others had taken when entering
the import Fittings market.’® In seeking to enter the Domestic market, Star did not face the most

significant barriers to entry that would be faced by a potential new entrant to Fittings production

18% See, e.g., Rona, IH at 99-100, 105-107; Box, Dep. at 62; CX 1098; CX 0904.

188 pais, IH at 155 (import entry):;
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more generally — through its import business, it already had well established relationships with
the major Distributors who would purchase Domestic Fittings.

The evidence will show that McWane sought to create an insurmountable barrier to Star’s
entry, and to exploit Star’s incremental approach to entry. McWane’s “chief concern” upon
hearing of Star’s intended entry into the Domestic Market was “that the domestic market gets
creamed from a pricing standpoint just like the non-domestic market has been driven down in the
past.”*®® Even months later, McWane’s intent to eliminate Star as a meaningful competitor in
the Domestic Fittings market was still evident — and made explicit — in related changes to
McWane’s corporate rebate program.*®

McWane’s strategic response to “block Star” from entering the Domestic Fittings market
was first discussed in a presentation by Mr. Tatman.*** In discussing the “Pick their Horse”
approach that was ultimately adopted by McWane, Mr. Tatman explained how this “Hard
Approach” would mean McWane would not sell any Domestic Fittings to Distributors that chose
not to be exclusive to McWane.*** McWane believed an added benefit to this approach was that

successful exclusion of Star could help deter Sigma from following through on its plan to enter

189 ©X 0074 at 001; see also CX 0076 at 009, 006 (expressing concern that Star would “drive
profitability out of business,” and that “Star would not be a responsible competitor [in the
domestic market] as long as incremental sales generate incremental margins for their business.”);
CX 0105 at 001 (“Star has historically shown that they will just continue incremental discounting
down to the point when they’re selling breakeven.”); Tatman, IH at 183-184 (Star “would
normally be very, very, very aggressive with pricing”); Tatman, IH at 232-234.

190 ©X 0100 at 001 (Tatman describing a subsequent version of the domestic loyalty program as
intended to “essentially eliminate Star as a supplier of domestic fittings.”); see also CX 0126
(McCullough extending a loyalty rebate program to three years “to remove the opportunity for
Star to introduce their domestic made fittings into our major national accounts”).

191 ©X 0076 at 008.

192 1d. at 008, 010 (“Hard Approach — Full Line or No Line;” “Access to Tyler/Union’s Domestic
product line requires exclusivity . .. .”).
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the Domestic Fittings market.**®* Mr. Tatman concluded that if McWane could hold off Sigma

from establishing an independent source for Domestic Fittings, leaving Star as the only Domestic

entrant, then “the appropriate response to distribution is probably fairly hard line approach like a

full line or no line approach.

1194

[

Response Options

Wait and See approach

+ Allows time to more accurately assess Star or Sigma's game plan & true
competitive strengths and weaknesses

- Gives them time to continue building their business model

Handle on a Job by Job basis

+ All parties will understand the other's price floor

- Sends negative pricing signals to distribution

- Allows them to drive profitability out of our business.....endless price game

. Force Distribution to “Pick their Horse”

+ Avoids the job by job auction scenario within a particular distributor

+ Potentially raises the level of supply concern among contractors

+ Forces Star/Sigma to absorb the costs associated with having a more full
line before they can secure major distribution

- Managing relationship issues with customers — Old Loyalty Program

- Potential collateral damage to ND product line sales

- Ifthey indeed have the fortitude to invest this would force them to speed

that process up 6/29/09 RST

McWane formally announced this policy (the “Exclusive Dealing” policy) in a

September 22, 2009 letter to Distributors. The letter stated that any Distributor purchasing

Domestic Fittings from a supplier other than McWane “may forgo participation in any unpaid

rebates for domestic fittings and accessories or shipment of their domestic fitting and accessory

orders . . . for up to 12 weeks.”*** According to the letter, the Exclusive Dealing policy would

193 |d. at 008 (“[T]he only reason for [Sigma] not to pursue [Domestic entry] is if they feel
McWane’s response will make Star’s or their programs un-successful which may cause them to
hold off making any heavy investments.”).

194 1d. at 001.

195 ©X 1190. The same letter announced McWane’s distribution agreement with Sigma.
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not apply if McWane did not have the Fittings available for sale, and would not apply to any
pipe-fitting package sales.'*®

Notwithstanding the “may/or” language of the Exclusive Dealing policy, the evidence at
trial will show that McWane’s sales team conveyed an even harsher penalty for disloyalty:
Distributors who purchased Domestic Fittings from Star would certainly, not possibly, be
terminated entirely. McWane’s managers instructed sales representatives to tell Distributors that
if they bought from Star, “We are not going to sell them our domestic . . . . Once they use Star,
they can’t EVER buy domestic from us.”*®” McWane’s own executives admitted that the market
understood McWane’s Exclusive Dealing policy to mean that McWane “will” — not “may” — cut
them off.**® Indeed, to the extent there was any doubt, McWane put all orders from one
Distributor, Hajoca, “on hold” when one of the Hajoca branches bought Domestic Fittings from
Star.’®® Although McWane ultimately reinstated the individual Hajoca branches that did not buy
from Star, Hajoca corporate still lost their rebate on Domestic Fittings.?”® Contemporaneous
documents and McWane testimony will show that Distributors believed that penalties for
disloyalty would be severe.?*

The evidence at trial will also show that McWane’s Exclusive Dealing policy was

effective. Forced into an all-or-nothing choice, Distributors — despite their relationships with

196 4,

197 ©X 0710 at 002; see also Pitts, IH at 76-79, 137-139.
198 ©X 0119 at 002.

199 ©X 1800.

200 cx 1803.

201 ©X 0119 at 002 (“Although the words “may” and “or” were specifically used [in the
September 2009 announcement], the market has interpreted the communication in the more hard
line “will” sense.”); see also CX 0948 (characterizing McWane’s policy as a “stern “all or
nothing’ message and ‘take it or leave it’ approach”); Tatman, IH at 278-279.
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Star — could not risk purchasing all of their needs from the new entrant with an untested supply
chain and an incomplete product line.?? Distributors, including two of the largest national
chains and many of Star’s largest imported Fittings customers, will testify that but for McWane’s
Exclusive Dealing policy, they would likely have purchased more Domestic Fittings from
Star.”® As recognized by McWane, if Star had been free to win business from the major
national Distributors, these accounts would have offered Star a quick and efficient way to win
large volumes of business as well as a measure of commercial validation.®* With Distributors
reluctant to take the risk imposed by McWane’s Exclusive Dealing policy, Star has failed to
make sufficient sales to realize cost efficiencies or justify operating a foundry of its own.?®®

Put simply, the evidence will show that McWane’s Exclusive Dealing policy stunted
Star’s growth and deprived it of the scale economies necessary to invest further, lower its costs,
and become a more effective competitor.””® In comparison to Star’s long-standing history of

underpricing competition to win business, McWane testified that it is no longer worried about

22 Gibbs, IH at 72 (Star was an unproven domestic supplier and did not have adequate breadth of
line); Johnson, IH at 62 (Star needed to prove itself before it would move all of its business to
Star); Thees, IH at 154, 171-173 (describing risks of giving all of its business to Star, including
the need for breadth and depth of inventory).

203 \\Webb, IH at 198-199 (HD Supply would probably purchase more from Star); Sheley, IH at
96-97, 142 (distributor would shift the majority of its business to Star); Morrison, IH at 72-76;

id. at 83-85 (distributor would shift a third to a half of its domestic business to Star); Thees, IH at
160, 162-163 (Ferguson would allow local branches discretion to buy domestic from Star, and
some of these local branches would likely have made purchases); Gibbs, IH at 55-57 (same, for
WinWholesale); Groeniger, IH at 116-117, 118; Prescott, IH at 54-60; Johnson, IH at 57-59.

204 Tatman, IH at 242-244: Bhutada, IH at 18, 27-29; McCutcheon, IH at 50-53.
205 McCutcheon, IH at 171-121, 179-181.

206 As Tatman put it, a purpose of the Exclusive Dealing policy was “to make sure that they
[Star] don’t reach any critical market mass that will allow them to continue to invest and receive
a profitable return.” CX 0074 at 001.
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Star offering low prices on Domestic Fittings.?” Indeed, McWane has been able to rely on its
Exclusive Dealing policy rather than respond to Distributor requests for lower prices that match
competition from Star. McWane has increased its prices following the passage of ARRA,*® and
it has reduced the rebates it offers for Domestic Fittings.”® This is the opposite of what
McWane had identified as the “biggest risk” to its 2010 profitability, the “erosion of domestic
1210

pricing if Star emerges as a legitimate competitor.

2. McWane Co-Opts Sigma as Domestic Fitting Entrant

The evidence will show that, in response to ARRA and its Buy American provisions,
Sigma planned to enter the Domestic Fittings market. According to Sigma’s majority
shareholder, Domestic sourcing was the “#1a priority.”** Staying on the sidelines was not an
option.?*?

Sigma considered two potential avenues for Domestic entry: (1) enter the domestic
market using the same “virtual manufacturing” model that it used for imported Fittings; or (2)
have McWane provide it with private label Fittings from its domestic foundries.?** Although

McWane initially rebuffed Mr. Pais” April 2009 request for McWane to manufacture it private

27 Napoli, Dep. at 71-72 (explaining that he is not concerned about Star driving down the prices
of Domestic Fittings); see also CX 0074 (projecting McWane’s price and output in two worlds:
one where Star acquired effective distribution (prices get “creamed”) and one where Star did
not).

298 Coryn, Dep. at 88-89.
209 E g., Webb, IH at 98-100.

210 cX 0102 at 002.

211 ©X 1076 at 001.

212 Box, Dep. at 22, 60-62; Rona, Dep. at 39-40.
213 pais, Dep. at 184-185; CX 0231.
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label Fittings,”** Sigma continued to press the issue. On June 5, 2009, McWane offered to sell
Sigma Domestic Fittings at 5% off its published prices.”*> Sigma considered the offer to be an

insult, as it would not allow enough margin to cover operating costs.?*®

In response, Sigma redoubled its domestic production efforts.?’

Sigma’s SDP team visited foundries, secured offers to produce
Domestic Fittings, and conducted a series of production trials.?*® Sigma believed that it had the

expertise and resources necessary to “develop and manufacture a competitive range of AWWA

214 ©X 0944 at 003 (describing request); CX 0908 (informing Mr. Pais that McWane’s Fittings
team had “decided not to sell Sigma private label product from its domestic foundries”).

215 ©X 0225 at 003.

218 ©X 1993 at 003 (Pais referring to offer as “little more than a patronizing accommodation”);
Bhattacharji, Dep. at 182-184; Rybacki, Dep. at 175.

21 Bhattacharji, Dep. at183-184; see also CX 0225 at 001 (“re-group and get serious to develop
a thorough and detailed [Sigma Domestic Product] plan.”); Rybacki, Dep. at 307-308 (“SDP
Plan”).

Sigma’s new ownership and board approved of the plan and were “highly
supportive and . . . motivated by the strategic value — of targeting the ‘domestic’ segment. CX
0978 at 001; see also CX 0308; Pais, Dep. at 342.

220 CX 0282; Box, Dep. at 27-28 (describing how Sigma “looked at all aspects of the processing
steps necessary from the beginning to the end; casting, machining, transportation, finishing.”).
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Fittings using a few quality foundries in USA,”*** and Sigma executives testified that absent an
agreement with McWane, Sigma would have entered the domestic market.??

The evidence will also show that McWane itself believed that Sigma planned to enter the
Domestic market — an action made far more likely once Star announced its entry into the
Domestic Fittings market at the June 16, 2009 AWWA conference.?”® Indeed, once McWane
executives realized Star and Sigma might enter the Domestic market, McWane negotiated with
Sigma in earnest. Ultimately, McWane offered to sell Domestic Fittings to Sigma at a 20%
discount off published prices, rather than their initial offer of 5%.”** McWane viewed the
decision of whether to supply Domestic Fittings to Sigma as “a choice of evils as having more

domestic suppliers doesn’t really increase the size of the pie.”?® Although Mr. Tatman had

doubts about Sigma’s ability to succeed in the Domestic Fittings market, he agreed that an

221 X 0803 at 001.

222 pajs, |H at 179-180 (“[I]f [McWane] had stuck with that initial offer [of a 5% discount] . . .
then we certainly would have gone another — to Plan B, which is our [domestic] production.”);
see also CX 1745 at 017 (Sigma included its “SDP” Plan in a presentation to its bank).

223 X 0074 at 001; CX 1179 at 002.

224 CX 0089 at 003. Sigma believed that McWane’s “assessment that Star and hence SIGMA
may indeed succeed with domestic production, after all, may be prompting them to relent and
work with us.” CX 0241 at 001; see also CX 1018 at 001 (Pais: “[T]he high profile publicity by
Star as to their domestic plans and our own (low key) plans may have finally convinced
[McWane] that addition of new capacity isn’t good for them or the industry . . . It’s wait and see
... 0ne step at a time, chess play . .. ."”).

225 CX 0729 at 001. If McWane chose not to provide Sigma with domestic Fittings, it would
“[r]etain the full margin for Domestic product within McWane,” whereas selling Domestic
Fittings to Sigma would “[e]liminate the probability they will secure another domestic source
option” and “eliminate Sigma’s opposition to [ARRA] and weaken Star’s.” CX 0067 at 003; see
also CX 0076 at 008.
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“insurance policy” against another Domestic Fittings entrant was best, and that it would be better
financially for McWane to collaborate with Sigma rather than compete with it.*®

Accordingly, in September 2009, McWane and Sigma signed an OEM Distribution
Agreement (commonly referred to as a Master Distribution Agreement, or “MDA”) for the
supply of Domestic Fittings. After reaching the agreement with Sigma, Mr. Tatman expressly
admitted in a Q&A document circulated to his sales force that “the reality of the situation is that
in the absence of the MDA with [McWane], Sigma was going to develop their own domestic
sourcing options to the extent they could.”%*’

McWane announced the MDA to the market on September 22, 2009, in the very same
letter that articulated the new Exclusive Dealing policy against Star. In addition to removing
Sigma as a competitive force, the MDA impaired competition in the Fittings market in a number
of ways. These provisions, and the parties’ conduct in implementing them, reveal the true
purpose and effect of the MDA as an anticompetitive, output restricting mechanism, rather than
an arms-length buy-sell agreement between McWane and Sigma.

e Restrictions on Independent Entry. The MDA expressly precluded independent
entry in competition with McWane, requiring that, with few exceptions,
“McWane shall be Sigma’s sole and exclusive source for Domestic Fittings.
Separately, Sigma also assured McWane that it would “not seek any other sources

either directly or through 3rd party for the production or distribution of domestic
fittings.”*®® Sigma understood that McWane would not enter the MDA without

1228

226 CX 2353 at 004 (describing decision to sell Domestic Fittings to Sigma as “an insurance
policy [against Sigma entry] and to continue to put pressure on Star.”); CX 0076 at 008 (“If they
are truly committed to make the investment level required to be a viable competitor regardless of
our actions, then producing for [Sigma] is probably of greater financial benefit to our business
then having them source elsewhere.”).

221 X 1179 at 002.
228 ©X 1194 at 001.
229 CX 0243 at 002.
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such assurances.”®® The MDA thus brought Sigma’s Domestic “SDP” efforts to a
halt.

e Restrictions on Prices. Under the MDA, Sigma was required to sell Domestic
Fittings at a weighted average of no less than 98% of McWane’s published
prices.”®* Sigma could not pass on the benefit of any efficiencies in its
distribution system in the form of lower prices. Sigma asked McWane to follow
the same 98% rule.?*> McWane understood that it could not offer Distributors
lower “domestic numbers with our MDA with Sigma. We need to stay
stable . .. "%

e Restrictions on Rebates. Sigma could not offer its normal volume rebates on its
sales of Domestic Fittings, and was instead obliged to offer an 8% volume
rebate.”®*

e Policing Exclusive Dealing. McWane announced its MDA with Sigma on the
same day that it formalized its plan to keep Star out of Domestic as well. The
MDA required Sigma to enforce McWane’s Exclusive Dealing policy by refusing
to segl3 5domestic fittings to any distributor that purchased Domestic Fittings from
Star.

230 Bhattacharji, Dep. at 238-239.
231 ©X 1194 at 002.
232 CX 0271.

23 CX 0110 at 001; see also CX 0347 at 001 (Tatman: under the MDA, “Sigma (and in theory
[McWane]) is supposed to sell within 98% of the published levels.”); CX 0106 at 002 (Jansen:
“[W]e need to make sure all domestic is right down the line since Sigma is involved”); CX 0107
at 001 (Jansen: “[W]e won’t move the numbers on the package due to the Sigma deal.”); CX
0484 (Tatman referring to “pricing arrangement with Sigma”).

23 CX 0089 at 003 (Pais noting that Sigma was “obliged to offer the same [as McWane] VR
incentive of 8% for all customers who would purchase over $200,000/per year of domestic
Fittings”); CX 0953 (“Please be very careful in NOT offering any VR [volume rebate] plans for
2010 for DOM Fittings — as Tyler may reduce the VR% for 2010. As you know, they have been
trying to improve this area of the market pricing for a while.”).

2% CX 1194 at 001-002; see also CX 0997 (“[1]f we do our job right, it might isolate Star and
make them suffer with their investment even more, because they may not be able to gain
credibility.”); CX 1801 (“Sigma confirms we are clear about Hajoca.”); CX 1746

(“Remember . . . if customers are buying from Star . . . we cannot sell them domestic any
more.”). Sigma announced to its customers that it was enforcing the McWane Exclusive Dealing
policy. CX 0803 at 002.
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e Restrictions on Lobbying. The MDA also required Sigma to stop working against
Buy American laws.”*®

The MDA also softened competition generally. Sigma hoped that the MDA would
“stabilize the market.”*" After signing the MDA, McWane raised Domestic Fittings prices in
December 2009.%%® Sigma was required to follow suit for Domestic Fittings, but also raised
prices on imported Fittings.”° A Sigma salesman was hesitant to discount even imported
Fittings “due to the trust agreement we have with [McWane].”**° Additionally, having
implemented its plan to keep Sigma and Star out of the market, McWane was unable to keep up
with demand for Domestic Fittings.?*

I11. LEGAL ANALYSIS

The Administrative Complaint alleges seven counts. Four counts allege that McWane
restrained price competition in violation of Section One of the Sherman Act and Section Five of
the FTC Act by unlawfully engaging in: i) a price-fixing agreement (Count One): ii) invitations
to collude (Count Three); iii) an unlawful information exchange through the trade association,
DIFRA (Count Two); and iv) an agreement to purposefully eliminate a potential competitor from
the Domestic Fittings market (Count Four). Three counts allege that McWane unlawfully

monopolized, attempted to monopolize, and conspired to monopolize the Domestic Fittings

2% CX 1194 at 004; see also CX 1000; CX 0935; Bhattacharji, Dep. 243-246 (“Q. But at the
bigger level of government Buy America provisions, you no longer tried to change those rules?
A. That’s what we had signed, so no.”).

281 CX 0997 at 003.
238 CX 1519.
29 X 1852.
20 cX 1514.

241 CX 1521 at 001 (during the MDA, McWane was “backed up in EVERYTHING including 4”-
24” A items”); see also CX 1853, CX 1460.
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market in violation of Section Two of the Sherman Act by implementing an unlawful Exclusive
Dealing policy (Counts Five through Seven).?*?

Part A will discuss the relevant standards of review and burdens of proof. Part B will
then discuss the admissibility of co-conspirator statements. Finally, Part C will discuss market
definition, and the elements and relevant caselaw for assessing each count alleged in the

Complaint.

A. Standard of Review and Burden of Proof

Conduct unreasonably restrains trade when it has, or is likely to have, a substantial
anticompetitive effect in the market, such as stabilizing or increasing prices, reducing output,
reducing quality or reducing consumer choice.?*® The evaluation of whether a particular
horizontal restraint unreasonably restrains trade “takes place along an analytical continuum in
which a challenged practice is examined in the detail necessary to understand its competitive
effect.”?*

At one end of the continuum, certain restraints, including naked price-fixing agreements
and market allocation agreements, are conclusively deemed harmful to competition and are per

se illegal.** Thus, once a court finds that a firm has engaged in the per se illegal conduct, it is

2 The FTC Act encompasses Section 1 and 2 of the Sherman Act, and is also broader to capture
more conduct, including invitations to collude. Opinion of the Commission (In Camera), In re
McWane, Inc. (Aug. 9, 2012) (F.T.C. Docket No. 9351) (hereinafter “SJ Decision”) at 20-21; see
also Fed. Trade Comm’n v. Motion Picture Adver. Serv. Co., 344 U.S. 392 (1953).

3 See, e.g., Standard Oil Co. v. United States, 283 U.S. 163, 179 (1931); Hahn v. Oregon
Physicians’ Serv., 868 F.2d 1022, 1026 (9th Cir. 1988).

2% 1n re Polygram Holding, Inc., 136 F.T.C. 310, 336 (2003) (hereinafter Polygram 1) , aff'd,
Polygram Holding, Inc. v. Fed. Trade Comm’n, 416 F.3d 29 (D.C. Cir. 2005) (hereinafter
Polygram II).

2% United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223-224 (1940) (price fixing);
Palmer v. BRG of Georgia, Inc., 498 U.S. 46, 49-50 (1990) (market allocation).
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summarily condemned without any need to show that the agreement was effective.?*® Firms are
also not afforded the opportunity to argue that the conduct had any procompetitive
efficiencies.?”’

Restraints that bear a “close family resemblance” to “another practice that already stands
convicted in the court of consumer welfare” are presumed to harm competition.?*® Thus, if
“based upon economic learning and the experience of the market, it is obvious that a restraint of
trade likely impairs competition,” the restraint will be “inherently suspect” and subject to an
abbreviated rule of reason analysis.**® Concerted action that is “inherently suspect owing to its
likely tendency to suppress competition” may be condemned without proof of market power or
effects.?®® A fuller market analysis will only be necessary if the respondent can show that the
challenged conduct had cognizable and plausible precompetitive justifications, such as
increasing output, or improving product quality, service or innovation.?! A justification is

cognizable if it is compatible with the goal of the antitrust laws to further competition, and it is

2% N. Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958) (“This principle of per se
unreasonableness . . . avoids the necessity for an incredibly complicated and prolonged economic
investigation into the entire history of the industry involved, as well as related industries in an
effort to determine at large whether a particular restraint has been unreasonable.”).

" In re N. Tex. Specialty Physicians, 140 F.T.C. 715, 729 (F.T.C. 2005) (explaining that
“[p]arties cannot defend otherwise per se illegal conduct on the ground, for example . . . that
prices have been set at ‘reasonable’ levels or that coordination is necessary for survival in times
of distress.”).

28 polygram |1, 416 F.3d at 37.

289 1d. at 36 (condemning a joint venture’s moratorium on discounting and advertising for

products outside of the venture under an abbreviated rule of reason analysis); see also Mass. Bd.
of Registration in Optometry, 110 F.T.C. 549, 607 (F.T.C. 1988) (condemning a licensing
board’s ban on advertising discounts by optometrists).

20 polygram I, 136 F.T.C. 310, 350-52, 359 (rejecting efficiencies “as a matter of law because
they go far beyond the range of justifications that are cognizable under the antitrust laws”).

21 1d. at 352.
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plausible if it will “plausibly create or improve competition” and “cannot be rejected without
extensive factual inquiry.”®? If the respondent can make such a showing, a more plenary
analysis will be undertaken.

At the opposite end of the spectrum, a full blown rule of reason analysis is appropriate
when the competitive effects of a challenged practice are unknown. ?*® Likely competitive
effects can be proven through two alternative means: evidence of market power and the nature of
the restraint; or by evidence of the actual effects of the restraint.>* Competitive harm, once
proven, is then weighed against any proven plausible and cognizable precompetitive
efficiencies.® The challenged policies must also be reasonably necessary — and no broader than
necessary — to achieving the alleged efficiencies.?®® Even with a showing of plausible and
cognizable efficiencies, the court may still condemn restraints without “the fullest market
analysis,” so long as the evidence results in a “confident conclusion about the principal
tendency” of the concerted action.?’

Complaint Counsel bears the initial burden of establishing a prima facie case of

competitive harm. Once it has done so, the burden shifts to Respondent, who bears the burden of

22 |d. at 347.
23 E g., Realcomp II, Ltd., Dkt. No. 9320, slip op. at 19-20 (FTC 2009).
254

Id.

2% United States v. Microsoft Corp., 253 F.3d 34, 59 (D.C. Cir. 2001).

20 See, e.g., Nat’l Collegiate Athletic Ass’n v. Bd. of Regents, 468 U.S. 85, 119 (1984);
Polygram I, 136 F.T.C. at 335, 359; Law v. Nat’| Collegiate Athletic Ass’n, 134 F.3d 1010, 1019
(10th Cir. 1998); In re Brunswick Corp., 94 F.T.C. 1174, 1275 (F.T.C. 1979).

T Cal. Dental Ass’n v. FTC, 526 U.S. 756, 779-81 (1999) (discussing how level of antitrust
scrutiny is based on a continuum).
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proving that this harm is outweighed by cognizable and plausible procompetitive efficiencies, if
any.258

B. Co-Conspirator Statements Are Admissible

Statements made by Sigma and Star in furtherance of the conspiracy to fix prices,
including in furtherance of the DIFRA information exchange, are admissible under Rules
3.43(b). Rule 802(d)(E) of the Federal Rules of Evidence is informative. F.R.E. 801(d)(2)(E)
allows admission of statements by a co-conspirator if those statements are “made by the party’s
coconspirator during and in furtherance of the conspiracy.” Statements by Sigma and Star will
be admissible provided a preponderance of the evidence demonstrates that their statements were
made during the formation of, or during the existence of, a conspiracy.>*

A conspiracy, for purposes of admissibility under FRE 801(d)(2)(E), is defined simply as

the respondent and the declarants sharing a common goal.*® There is no requirement for the

2%8 Note that this does not apply to per se illegal claims, in which cases Respondent is not offered
the opportunity to present any efficiencies for per se illegal conduct.

2% see Bourjaily v. United States, 483 U.S. 171, 175-76 (1987); Smith v. Bray, 681 F.3d 888, 904
(7th Cir. 2012); United States v. Tombrello, 666 F.2d 485, 491 (11th Cir. 1982) (holding that
statements made by declarants before the party joins a conspiracy are admissible against that
party); WEINSTEIN’S FEDERAL EVIDENCE 8 801.34[4][a] (2012) (explaining that statements are
admissible if made while the plan was in existence and before its complete execution or other
termination.). Additionally, where, as here, Complaint Counsel alleges multiple price fixing
conspiracy periods, declarant statements from the first conspiracy are also “during” the later
conspiracy. See United States v. Elashyi, 554 F.3d 480, 503 (5th Cir. 2008) (upholding the use
of declarants’ affidavits regarding a first conspiracy to falsify computer export documents as
evidence of the defendant’s participation in a later, similar scheme).

260 5ee United States v. Weisz, 718 F.2d 413, 433 (D.C. Cir. 1983) (affirming that statements of
participants “acting in concert toward a common goal” are admissible, even if the goal is lawful,
under 801(d)(2)(E)); NOTES ON COMMITTEE ON JUDICIARY, S. REP. NO. 93-1277 (explaining that
recent revision to F.R.E. 801(d)(2)(E) is meant to “carry forward [this] universally accepted
doctrine that a joint venturer is considered as a coconspirator for the purposes of this rule even
though no conspiracy has been charged.”).
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281 or for the actors to be formally organized.?®? Importantly,

common goal to be an unlawful act,
this Court may consider the proffered co-conspirators statements themselves, along with other
hearsay and non-hearsay evidence, when determining whether a conspiracy existed between
McWane, Sigma, and Star.?*®

A statement is “in furtherance” of a conspiracy if the declarant’s intent was to promote
the goals of the conspiracy through the statement. Courts have recognized that “foster[ing] trust
and cohesiveness,” providing assurances or information, are all acts in furtherance of a
conspiracy.”® Moreover, whether the declarant intended to further the conspiracy is the key
question, not whether the declarant was successful in doing s0.2%®

Statements by Sigma and Star are admissible here under these standards. McWane,
Sigma, and Star shared a formal and informal goal to stabilize prices, both as members of the
DIFRA information exchange, and as participants in a conspiracy to fix prices. Sigma’s and
Star’s statements before and during both DIFRA and the price fixing conspiracy themselves
17266

evidence a desire to further mutual goals, including fostering “very trusting relationshipl[s].

As informed by F.R.E. 801(d)(2)(E), therefore, Sigma’s and Star’s statements in furtherance of

%61 See supra note 250.

262 gmith v. Bray, 681 F.3d at 904-05 (applying F.R.E. 801(d)(2)(E) to two employees who
conspired to get a third employee fired).

263 See Bourjaily, 483 U.S. at 177-81.

26% See United States v. Orena, 32 F.3d 704, 713 (2d Cir. 1994) (finding that statements fostering
trust are acts in furtherance of a conspiracy); United States v. Rivera, 22 F.3d 430, 436 (2d Cir.
1994) (including assurances and information among acts in furtherance of a conspiracy).

26% United States v. Beech-Nut Nutrition Corp., 871 F.2d 1181, 1199 (2d Cir. 1989) (stating that
“[t]he principal question in the “in furtherance’ issue is whether the statement promoted, or was
intended to promote, the goals of the conspiracy.”); see United States v. Reyes, 798 F.2d 380,
384 (10th Cir. 1986) (clarifying that the co-conspirator statement need not actually further a
conspiracy to be admissible).

266 See supra Part 11 discussing the factual bases of the challenged conduct.
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either the conspiracy to fix prices, or of the DIFRA information exchange, are admissible under
Rule 3.43(b) and 3.43(e).

C. McWane Violated Section Five of the FTC Act

1. Market Definition

A relevant market is comprised of a relevant product market and a relevant geographic
market.”®’ This case involves two antitrust product markets: (1) Fittings and (2) Domestic
Fittings sold for use in projects with Domestic-only specifications. In both cases the geographic
scope of the markets is nationwide, extending to all products sold for use in the United States.

Courts determine relevant product market by evaluating “the reasonable
interchangeability of use or the cross-elasticity of demand between the product itself and
substitutes for it.”?®® To make this determination, a court may look to “such practical indicia as
industry or public recognition of the submarket as a separate economic entity, the product’s
peculiar characteristics and uses, unigue production facilities, distinct customers, distinct prices,
sensitivity to price changes, and specialized vendors.”?* Other relevant considerations include
whether a company considers other products when making its pricing determinations,?”® and any

regulations that may limit the ability of end users to use substitute products.?™

267 Brown Shoe Co. v. United States, 370 U.S. 294, 324 (1962).

2%8 Brown Shoe, 370 U.S. at 325; United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377,
391 (1956); see also U.S. Dep’t of Justice and Fed. Trade Comm’n, Horizontal Merger
Guidelines § 4 (2010) (Market Definition) (hereinafter “2010 Guidelines™).

269 Brown Shoe, 370 U.S. at 325.

270 5ee: Fed. Trade Comm’n v. Swedish Match, 131 F. Supp. 2d 151, 164 (D.D.C. 2000); Fed.
Trade Comm’n v. Staples, Inc., 970 F. Supp. 1066, 1079-1080 (D.D.C. 1997); cf. Beatrice Foods
Co. v. Fed. Trade Comm’n., 540 F.2d 303, 309 (7th Cir. 1976) (excluding items from the product
market when manufacturers did not consider them when setting their prices).

2™ See PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW (hereinafter “AREEDA &
HOVENKAMP”) § 572b; 2010 Guidelines § 4.2.2 (example 15, describing where “[c]ustomers in
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Here, the fact and expert testimony at trial will show that Fittings constitute a relevant
antitrust market because, as described above, there are no reasonably interchangeable substitutes
for Fittings for use in high-pressure waterworks applications. As McWane concedes, there are
“no widely used substitutes” for Fittings.?’> There are also no other potential substitutes that
constrain the price of Fittings.?”® Accordingly, Fittings represent an appropriate product
market.?”

The evidence will also show Domestic Fittings for use in projects with Domestic-only
specifications constitute a second relevant product market.?”®> Imported Fittings, while
functionally interchangeable with Domestic Fittings, are, by definition, not a substitute for
Domestic Fittings for waterworks projects with a Domestic-only Specification. This is
especially true for where that specification is mandated by a local, state, or federal law such as
ARRA.

As Dr. Schumann, Complaint Counsel’s economic expert, will explain, the distinct nature
of the Domestic Fittings market is further underscored by the fact that price discrimination

occurs between “Open Specification” and Domestic-only projects. Domestic Fitting prices are

substantially higher, and sales of Domestic Fittings are subject to fewer discounts in the form of

the United States must use products approved by U.S. regulators . . . . The relevant product
market consists of products approved by U.S. regulators”).

212 McWane Answer { 23.
213gee supra notes 1-11 and accompanying text.

2% See CX 2260 at 012-013 (Schumann Rep. at 10-11 § 21-23). Also, as Dr. Schumann
observes, one could theoretically define a product market at the level of an individual size and
shape of Fitting, but “the competitive analysis of the business practices at issue in this matter will
be identical for each size and shape of fitting of 24 inches or less,” so all Fittings may be treated
as part of a single market. Id. at 014-015 (Schumann Rep. at 12-13 {1 24-27).

275 See id. at 017-018 (Schumann Rep. at 15-16 {1 31-33).
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rebates and other incentives.?’® McWane concedes that “sales of domestic [Fittings] sold for use
in jobs specified as domestic only are generally sold at prices higher than imported [Fittings] or
domestic [fittings] sold for use in projects not specified as domestic only.”?’" The separate
Domestic Fittings market is also widely recognized by industry participants. Contemporaneous
documents, as well as testimony from McWane,?”® Sigma,?” Star,?*° and Distributors,?**
frequently refer to the “Domestic Market” for Fittings.

The evidence will show that the theoretical availability of waivers or exemptions under
ARRA “Buy American” requirements did not, as a practical matter, change this market analysis
or otherwise convert imported Fittings into a viable substitute for Domestic Fittings. The fact
that imported fittings are not a substitute for Domestic Fittings market will be further established
by Sigma’s and Star’s substantial efforts to enter the Domestic market through production or
procurement after the passage of ARRA.?*? Indeed, McWane has repeatedly admitted that it has
“no first-hand knowledge” of Imported Fittings being sold for use on any ARRA funded

projects.?®

27® See supra note 29, and accompanying text (describing price differential between Open
Specification and Domestic Fittings).

2" McWane Answer § 20.

218 E g., CX 0074; CX 2355 (referring to “domestic market”); Tatman, Dep. at 289 (“Sigma
would have tried to enter the domestic market on their own.”).

21 E g., Box, Dep. at 22; Bhattacharji, Dep. at 136-138; Rona, IH at 22-23; Pais, IH at 185-186.

280 E g., Bhargava, Dep. at 10-11; Bhutada, IH at 64-67 (“One thing is market. McWane has the
dominance in the domestic marketplace”); McCutcheon, IH (Vol. 1) at 174.

281 Johnson, IH at 51-52; Morrison, IH at 91-93; Thees, IH at 213; Webb, IH at 182-183.
%82 See supra notes 177-84, 211-22, and accompanying text.

28 McWane RFA Response No. 3 (“McWane has no first hand knowledge of a sale pursuant to a
Public Interest Waiver”); McWane RFA Response No. 5 (“McWane admits it has no first-hand
knowledge of a grant of the de minimis waiver”); McWane RFA Response No. 6 (“McWane
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A relevant geographic market is the “area of effective competition . . . in which the seller
operates, and to which the purchaser can practicably turn for supplies.”®®* Fittings suppliers
ship their products nationally from multiple locations (including in the case of non-Domestic
Fittings, from India and China), and local distributors can substitute the Fittings of one
manufacturer for those of another in virtually any locality in the country.”® Accordingly, the
relevant geographic markets are national in scope, encompassing all products sold for use in the
United States.

2. McWane Orchestrated a Conspiracy with its Competitors to Restrain
Price Competition by Limiting Project Pricing (Count One)

The First Violation in the Complaint alleges that McWane violated Section One of the
Sherman Act when it participated in a per se unlawful price fixing conspiracy with Sigma and
Star by agreeing to restrain price competition. Specifically, the Complaint alleges that McWane
unlawfully agreed with its rivals to curtail Project Pricing and to exchange sales information with
the common understanding, purpose and expectation that, in return, McWane would raise
published prices. McWane also entered into an illegal price fixing agreement when it exchanged
assurances with Star about its future prices. Any “agreement that [interferes] with the setting of

price by free market forces is illegal on its face.”?®® There is no requirement that the conspirators

admits it has no first-hand knowledge of any sales of Imported Relevant Product Manufactured
in Mexico or Canada for use in any ARRA Waterworks Project”).

28% United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 359 (1963).
28 CX 2260 at 019 (Schumann Rep. at 17).

28 Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 692 (1978) (internal quotations
omitted) (quoting United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 226 n.59 (1940), and
United States v. Container Corp. of Am., 393 U.S. 333, 337 (1969), and noting that agreement
not to quote prices until after contract is awarded “is not price fixing as such, [but] no elaborate
industry analysis is required to demonstrate the anticompetitive character of such an
agreement.”); see United States v. Beaver, 515 F.3d 730, 737 n.3 (7th Cir. 2008) (holding net-
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have the ability to achieve their unlawful ends or take any overt acts in furtherance of the
conspiracy.?®’

Because a price-fixing agreement is per se illegal, the only question at trial will be whether

Respondent entered into such an agreement.?®

An agreement is established when two or more distinct entities share “a unity of purpose

1,289

or a common design and understanding, or a meeting of the minds, or in other words, shared

a “conscious commitment to a common scheme designed to achieve an unlawful object.” *°
Concerted action can also be thought to involve a mutual exchange of assurances to adhere to a

common course of action.”®* The exchange of assurances proscribed by the antitrust laws need

price-discount per se illegal); see also In re Northwest Airlines Corp. Antitrust Litig., 208 F.R.D.
174,199 (E.D. Mich. 2002) (explaining that “an agreement need not dictate every conceivable
aspect of each conspirator’s behavior in order to violate § 1.”).

287 S0cony-Vacuum Oil Co., 310 U.S. at 224-25 n.59; see United States v. Trenton Potteries Co.,
273 U.S. 392, 402 (1927); Nash v. United States, 229 U.S. 373, 378 (1913).

28 Nat’l Soc’y. of Prof’l Eng’rs, 435 U.S. at 692 (“[A]greements whose nature and necessary
effect are so plainly anticompetitive that no elaborate study of the industry is needed to establish
their illegality . . . are “illegal per se.””). SJ Decision at 7 (“Accordingly, to establish a horizontal
price-fixing scheme, a plaintiff need only demonstrate the existence of an agreement,
combination or conspiracy among actual competitors with the purpose or effect of “raising,
depressing, fixing, pegging or stabilizing the price of a commaodity.) (citing Socony-Vacuum Oil
Co., 310 U.S. at 223-24).

28 Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984). Courts use the
shorthand phrase “concerted action” to refer to any form of activity meeting the Section 1
“contract . . . combination or conspiracy” requirement. In re Baby Food Antitrust Litig., 166
F.3d 112, 117 n.3 (3d Cir. 1999); Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 768
(1984).

2% Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. at 768; see also Copperweld Corp., 467
U.S. at 771 (Concerted action is established where two or more distinct entities share “a unity of
purpose, or a common design and understanding, or a meeting of the minds.”).

! In re Flat Glass Litig., 385 F.3d 350, 361 (3d Cir. 2004) (“The most important evidence will
generally be non-economic evidence that there was an actual, manifest agreement not to
compete. That evidence may involve customary indications of traditional conspiracy, or proof
that the defendants got together and exchanged assurances of common action or otherwise
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not be explicit, as in “I promise to do X provided that you promise to do Y.” Reciprocal
assurances may be communicated by vague words and even by conduct.?*> As the Seventh
Circuit has noted, the law of conspiracy “has some obligation to keep up with the ingenuity and
subtlety of sophisticated businessmen.”?%®
Agreement may be shown through direct or circumstantial evidence, or a combination of
the two.?** Evidence that tends to exclude the “possibility of independent action” supports a
finding of concerted action.”®® Further,
[i]n antitrust conspiracy cases, plaintiffs should be given the full
benefit of their proof without tightly compartmentalizing the
various factual components and wiping the slate clean after
scrutiny of each. The character and effect of a conspiracy are not
to be judged by dismembering it and viewing its separate parts, but
only by looking at it as a whole.”®
Direct evidence of an agreement need not be a signed contract or admission by one of the
conspirators. Consistent with contracts law, acceptance by performance has long been

recognized as forming the basis for an illegal Section 1 conspiracy. For example, the plaintiff

dealer in Isaksen v. Vermont Castings, Inc. alleged an (at the time) per se unlawful vertical price

adopted a common plan even though no meetings, conversations, or exchanged documents are
shown.”) (internal quotations omitted) (quoting AREEDA & HOVENKAMP § 1434b); see also
William E. Kovacic, The Identification and Proof of Horizontal Agreements Under the Antitrust
Laws, 38 ANTITRUST BULL. 5, 37-38 (1993).

292 United States v. Gen. Motors Corp., 384 U.S. 127, 142-43 (1966) (“[1]t has long been settled
that explicit agreement is not a necessary part of a Sherman Act conspiracy.”); see Isaksen v. Vt.
Castings, Inc., 825 F.2d 1158, 1164 (7th Cir. 1987); AREEDA & HOVENKAMP [ 1404, 1410c.

2% United States v. Consol. Packaging Corp., 575 F.2d 117, 126 (7th Cir. 1978).
2% W. Penn Allegheny Health Sys., Inc. v. UPMC, 627 F.3d 85, 99 (3d Cir. 2010).
2% gee Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 588 (1986).

2% |n re High-Tech Emple. Antitrust Litig., 2012-1 Trade Cas. (CCH) P77,866 at *33-34
(internal quotations omitted) (quoting Continental Ore Co. v. Union Carbide & Carbon Corp.,
370 U.S. 690, 699 (1962)).
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fixing agreement between himself and his supplier.?” The defendant supplier denied that there
was a conspiracy because the dealer had had never voiced his assent to the supplier’s alleged
coercion to raise prices.”® The Seventh Circuit rejected this argument, holding that if a would-
be price fixer proposes a conspiracy and the co-conspirator “merely grunts, but complies,” a
conspiracy has been formed because the agreement to a common course of action may “be
implicit, or signified by conduct in lieu of promissory language.”**

Because it is unlikely “that a formal signed-and-sealed contract or written resolution
would conceivably be adopted at a meeting of price-fixing conspirators in this day and age ... it is
well recognized law that any conspiracy can ordinarily only be proved by inferences drawn from

relevant and competent circumstantial evidence.”* Thus, an antitrust conspiracy may be

established through circumstantial evidence alone.*** Significantly, this means that liability may

297 1saksen, 825 F.2d at 1161-62.
2% |d. at 1164.

299 1d.; see also United States v. Parke, Davis & Co., 362 U.S. 29, 43 (1960). “Wholesalers
‘accepted Soft-Lite’s proffer of a plan of distribution by cooperating in prices, limitation of sales
to and approval of retail licensees. That is sufficient . . . . Whether this conspiracy and
combination was achieved by agreement or by acquiescence of the wholesalers coupled with
assistance in effectuating its purpose is immaterial.” Id. (quoting United States v. Bausch &
Lomb Optical Co., 321 U.S. 707, 723 (1944)); Interstate Circuit, Inc. v. United States, 306 U.S.
208, 227 (1939) (“It is elementary that an unlawful conspiracy may be and often is formed
without simultaneous action or agreement on the part of the conspirators. Acceptance by
competitors, without previous agreement, of an invitation to participate in a plan, the necessary
consequence of which, if carried out, is restraint of interstate commerce, is sufficient to establish
an unlawful conspiracy under the Sherman Act.” (internal citations omitted)).

%00 ESCO Corp. v. United States, 340 F.2d 1000, 1006-1007 (9th Cir. 1965); see also W. Penn
Allegheny Health Sys., Inc., 627 F.3d at 99.

%L |n re Coordinated Pretrial Proceedings in Petroleum Prods. Antitrust Litig., 906 F.2d 432,
439 (9th Cir. 1990).
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be established without a confession from any of the alleged conspirators.**> Moreover, in
assessing the existence of an agreement, it is important to distinguish “between the existence of a
conspiracy and its efficacy.”* Evidence that Suppliers cheated on their agreement by
occasionally continuing to offer Project Pricing does not mean there was no agreement in the
first place.®*

Although probative evidence of an agreement, parallel pricing behavior cannot by itself
establish an agreement.*® To find liability, additional circumstances or “plus factors” must
support the inference of conspiracy — i.e. that tend to exclude the possibility of independent
action.>®

Here, the evidence will show that McWane, Sigma and Star engaged in parallel pricing

behavior, including Star and Sigma matching McWane’s January and June 2008 price increases,

%92 5ee In re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 651, 662 (7th Cir. 2002)
(noting that “most [conspiracy] cases are constructed out of a tissue of such [ambiguous]
statements and other circumstantial evidence, since an outright confession will ordinarily obviate
the need for a trial.”); see also SJ Decision at 7 (citing AREEDA & HOVENKAMP {1410c (an
agreement *“can exist without any documentary trail and without any admission by the
participants”)).

%93 See High Fructose Corn Syrup, 295 F.3d at 656.

%0% 5 Decision at 18 (“The fact that not all of the claimed conspirators complied fully with the
conspiracy does not mean that there is no conspiracy.”)

%05 5 Decision at 8; see also Baby Food Antitrust Litig., 166 F.3d at 122 (noting that when
competitors act individually, but in a parallel manner, “this may provide probative evidence of
the existence of an understanding by competitors to fix prices,” but is insufficient alone to prove
a conspiracy).

%% City of Tuscaloosa v. Harcros Chems., Inc., 158 F.3d 548, 571 n.35 (11th Cir. 1998); see also
Northwest Airlines Corp., 208 F.R.D. at 199 (“The necessary plus factors can include [1] actions
contrary to a defendant’s economic self-interest, [2] product uniformity, [3] exchange of price
information and opportunity to meet, and [4] a common motive to conspire or a large number of
communications.”(internal quotations omitted) (citing Wallace v. Bank of Bartlett, 55 F.3d 1166,
1168 (6th Cir. 1995)).
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as well as all three firms centralizing pricing authority and curtailing Project Pricing.*®” As
discussed below, the existence of plus factors transforms McWane’s pricing actions from mere
oligopoly interdependence to an unlawful agreement to restrain price competition.

Motive to Conspire and Industry Structure Susceptible to Collusion. Evidence of “an

industry structure that facilitates collusion constitutes supporting evidence of collusion.”®® As
previously discussed, and fully outlined in Dr. Schumann’s expert report, the Fittings industry is
susceptible to coordination because it is highly concentrated, with homogeneous products, and
inelastic demand. There is also a high degree of transparency for published prices (list price and
multipliers) and recognized price interdependence. Moreover, when input prices were increasing
in early 2008, McWane, Sigma and Star had a motive to conspire.*®°

Plan to Restrain Competition. An alleged conspirator’s plan to form a conspiracy

constitutes powerful circumstantial evidence that the conspiracy was formed. For example, in In
re Sulfuric Acid Antitrust Litigation, the plaintiffs alleged that sulfuric acid manufacturers
conspired to curtail production at their respective facilities.**° In denying defendants’ summary
judgment motion, the court found defendants’ written plan for inducing its competitors to reduce
output was the “most damaging” evidence “tending to exclude the possibility of independent

action.”™ Further supporting the inference of conspiracy was “compliance with this plan on the

307 gee supra notes 78-105, 114-138, and accompanying text.
%% |n re Text Messaging Antitrust Litig., 630 F.3d 622, 627-28 (7th Cir. 2010).

%99 gee id.; Flat Glass Litig., 385 F.3d at 360 (“[E]vidence that the defendant had a motive to
enter into a price fixing conspiracy” is a plus factor.).

319 1n re Sulfuric Acid Antitrust Litig., 743 F. Supp. 2d 827, 835. (N.D. IIl. 2010).
11 d. at 858.
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part of” other competitors.®*? Likewise here, the evidence will show that Mc\Wane’s executive
in charge of the Fittings business, Rick Tatman, created a plan for “stability and rational pricing”
and implemented this Plan.*"?

Price-related Communications. Inter-firm communications on the subject of the alleged

price-fixing conspiracy is an important plus factor.*** Complaints about a competitor’s
“cheating” can also be considered admissions of a pre-existing agreement.**> Here, the evidence
will show direct price communications among McWane, Sigma and Star, including the parties’
complaints to each other about cheating.*'® For example, an internal Star document refers to

1317

Sigma as “cheating on the fitting deal — language which presupposes a deal or commitment

to forbear from competing.**® Mr. Tatman’s statement to Sigma’s Mr. Rona that he was “upset”
by Sigma’s and Star’s Project Pricing is also suggestive of an agreement or understanding that
there would be no Project Pricing. These acknowledgments of conspiracy, explicit and implicit,

319

are evidence of that deal or conscious commitment.”> When there is evidence of some direct

%12 1d; see also In re Linerboard Antitrust Litig., 504 F. Supp. 2d 38, 59 (E.D. Pa. 2007) (noting
that other “evidence is contextualized” when defendant’s internal documents reflect the “search
for ‘a strategy to help this highly rational behavior [reducing inventory] become contagious in
this industry.””).

%13 See supra notes 64-71, and accompanying text.

314 See, e.g., Apex Oil Co. v. DiMauro, 822 F.2d 246, 253-54 (2d Cir. 1987); Gainesville Utils.
Dep’tv. Fla. Power & Light Co., 573 F.2d 292, 301 (5th Cir. 1978).

315 Beaver, 515 F.3d at 738-739 (citation omitted).

318 See supra notes 98-99, 101-103, and accompanying text.

317 See supra note 142, and accompanying text; CCS { 86.

%18 See supra notes 143-149, and accompanying text; CCS 11 86-90.

319 High Fructose Corn Syrup, 295 F.3d at 661-62; see also Re/Max Int'l, Inc. v. Realty One, Inc.,
173 F.3d 995, 1009-10 (6th Cir. 1999).
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communications, the Court may infer that there were other, undocumented conversations as

well 3%

Actions Contrary to the Actor’s Unilateral Self-interest. Actions contrary to the

defendant’s independent self-interest is another significant plus factor from which the finder of
fact may infer a conspiracy.*! Here, the evidence will show that it was against the co-
conspirators’ self-interest to unilaterally abandon Project Pricing unless their competitors did as
well, and to share their sales data in the DIFRA information exchange.**? Allowing one’s
competitors to detect their loss of share is against the interest of a firm otherwise competing

independently.®?®

320 gee Petroleum Prods., 906 F.2d at 454 n.18 (evidence of direct competitor contacts permits
inference of other similar contacts).

%21 gee, e.g., Flat Glass Litig., 385 F.3d at 360-61 (“Evidence that the defendant acted contrary to
its interests means evidence of conduct that would be irrational assuming that the defendant
operated in a competitive market. In a competitive industry, for example, a firm would cut its
price with the hope of increasing its market share if its competitors were setting prices above
marginal costs.”); Williamson Qil Co. v. Philip Morris USA, 346 F.3d 1287, 1310 (11th Cir.
2003) (“It is firmly established that actions that are contrary to an actor’s economic interest
constitute a plus factor.”); Merck-Medco Managed Care, LLC v. Rite Aid Corp., 1992-2 Trade
Cas. 1 72,640, 1999 U.S. App. LEXIS 21487, *26 (4th Cir. 1999) (“Evidence of acts contrary to
an alleged conspirator’s economic interest is perhaps the strongest plus factor indicative of a
conspiracy.”); Re/Max Int’l, 173 F.3d at 1009 (“Ordinarily, an affirmative answer to the first of
these factors [actions against interest] will consistently tend to exclude the likelihood of
independent conduct.”); Harcros Chems., 158 F.3d at 572 (actions against interest one
“prominent” plus factor); Cayman Exploration Corp. v. United Gas Pipe Line, Co., 873 F.2d
1357, 1361 (10th Cir. 1989); Apex Qil, 822 F.2d at 254.

%22 See supra notes 93-97, 133-134, and accompanying text.

%23 petroleum Prods., 906 F.2d at 450 (the disclosure of “sensitive price information might be
considered contrary to a firm’s self-interest,” and thus could support a jury’s finding of a
“common understanding” among the companies sharing this information); In re Currency
Conversion Fee Antitrust Litig., 2012 U.S. Dist. LEXIS 19760, at *17-18 (S.D.N.Y. 2012)
(providing competitors with sensitive business information is against unilateral interest and may
be viewed as a tacit invitation to collude); In re High Pressure Laminates Antitrust Litig., 2006-1
Trade Cas. CCH 1 75,298, *11 (S.D.N.Y. 2006) (defendants’ sharing of confidential information
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Actions that Facilitate Price Collusion. Actions that facilitate interdependent pricing are

recognized as plus factors.*** Here, the evidence will show that McWane, Sigma and Star: (1)
took internal measures to curtail Project Pricing by centralizing pricing authority; (2) advised
customers that they no longer would engage in project pricing, and (3) joined the DIFRA
Information Exchange. The infamous lysine cartel was characterized by ring-leaders that urged
competitors to move to a more centralized pricing system in order to reduce the incidence of
cartel “cheating.”** The court in Todd v. Exxon also recognized that an information exchange
can facilitate coordination among the participants.*?°

The court’s consideration of evidence supporting these plus factors will overwhelmingly
support a finding that McWane participated in an unlawful price-fixing conspiracy.

In addition, McWane’s April 2009 exchange of assurances on price with Star is also per
se unlawful **" Agreements on list prices are per se unlawful even if list prices are only the

starting point in negotiations with customers.*?® Agreements to adhere to published price levels

are also per se unlawful, even when those price levels are set unilaterally.**® The Supreme

with competitors was against its individual economic self-interest, and therefore probative of the
conspiracy).

%24 Text Messaging, 630 F.3d at 627-28; see also AREEDA & HOVENKAMP § 1434a.
%25 United States v. Andreas, 216 F.3d 645, 653 (7th Cir. 2000).

326 Todd v. Exxon Corp., 275 F.3d 191, 198 (2d Cir. 2001) (competitors’ use of facilitating
practice, including an information exchange, is a plus factor that supports an inference of a price-
fixing agreement); Petroleum Prods., 906 F.2d at 461-62 (same).

%27 See generally Jonathan B. Baker, Two Sherman Act Section 1 Dilemmas: Parallel Pricing,
The Oligopoly Problem, and Contemporary Economic Theory, 38 ANTITRUST BULL. 143, 179 &
n. 73 (1993) (explaining how the private exchange of “mere assurances . . . may nevertheless
facilitate coordination by helping firms establish an equilibrium outcome as focal”).

328 High Fructose Corn Syrup, 295 F.3d at 656 (Posner, J.); Plymouth Dealers’ Ass’n of N. Cal.
v. United States, 279 F.2d 128, 132 (9th Cir. 1960).

%29 Sugar Inst. v. United States, 297 U.S. 553, 580-81, 601 (1936).
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Court’s decision in Sugar Institute, 297 U.S. 553, established the longstanding rule that an
agreement to adhere to previously announced prices and terms of sale is per se unlawful under
the Sherman Act, “even though advance price announcements are perfectly lawful and even
though the particular prices and terms were not themselves fixed by private agreement.”*

Here, the evidence at trial will show that Mr. McCutcheon’s April 2009 phone call to Mr.
Tatman was prompted by Star’s uncertainty about whether McWane would adhere to its newly
announced price list, or revert back to the prior list. To eliminate this uncertainty, Star
telephoned McWane and requested an assurance that McWane would follow through with its

newly announced price list.***

When McWane provided the requested assurance — and
guaranteed this assurance by a promise of $25,000 if McWane did not follow through — McWane
reduced each firm’s uncertainty as to what the other would do and violated the antitrust laws.

3. McWane Invited its Competitors to Join a Per Se Unlawful
Conspiracy (Count Three)

Complaint Counsel alleges that McWane’s January and May 2008 pricing letters
constituted invitations to collude in violation of Section Five of the FTC Act. An invitation to

collude will be condemned as per se unlawful when the respondent 1) communicates to a rival an

%30 1d.; see also Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643, 647 (1980) (per curiam)
(discussing Sugar Institute, 297 U.S. 553); TFWS, Inc. v. Franchot, 572 F.3d 186, 191-193 (4th
Cir. 2009); Costco Wholesale Corp. v. Maleng, 522 F.3d 874, 895-96 (9th Cir. 2008) (“an
agreement to adhere to posted prices is a per se violation[,]” explaining that “agreements to
adhere to posted prices are anticompetitive because they are highly likely to facilitate horizontal
collusion”); Energex Lighting Industries, Inc. v. North American Philips Lighting Corp., 765 F.
Supp. 93, 106-107 (S.D.N.Y. 1991) (“An agreement that a published price list will be adhered to
is a violation of the Sherman Act because it interferes with the setting of prices by free market
forces.” (citing United States v. Container Corp. of America, 393 U.S. 333, 337 (1969)).

%31 See supra notes 162-163, and accompanying text.
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invitation or solicitation to enter into 2) an arrangement, which, if accepted would constitute a
per se illegal agreement.**?

As discussed in the Commission’s Summary Judgment Decision, an invitation to collude
is “the quintessential example of the kind of conduct that should be ... challenged as a violation
of Section 5.”*** Condemning invitations to collude under Section Five of the FTC has been
sanctioned by leading antitrust scholars, *** and most recently, the First Circuit under its baby
FTC Act that prohibits “unfair methods of competition.”** Relying on FTC precedent, the First
Circuit explaining that an unsuccessful attempt to fix prices is “pernicious conduct with a clear

»3% " The Commission’s use of Section 5 to

potential for harm and no redeeming value whatever.
condemn invitations to collude has also been endorsed by leading antitrust scholars.

Here, the evidence will show that McWane invited its competitors to collude on at least
two occasions. McWane’s January 11, 2008 price letter constitutes its first invitation to collude
by offering support for future price increases only if McWane’s rivals followed its example and

agreed to curtail Project Pricing.*” McWane’s May 2008 “price” letter represented its second

invitation to collude by again offering McWane’s support for future price increases only if, this

%2 E g., Complaint, In re Valassis Commc’ns, Inc., 2006 FTC LEXIS 25 (Apr. 19, 2006) (F.T.C.
File No. 051-0008).

%333 Decision at 20 (citing Statement of Chairman Leibowitz, Commissioner Kovacic, and
Commissioner Rosch, In re U-Haul Int’l, Inc., (June 9, 2010) (F.T.C. File No. 081-0157)).

3 AREEDA & HOVENKAMP  1419; Stephen Calkins, Counterpoint: The Legal Foundation of the
Commission’s Use of Section 5 to Challenge Invitations to Collude is Secure, ANTITRUST
Spring 2000, at 69 (“As a matter simply of the English language, intercepting attempted price
fixing would seem the quintessential example of restraining a practice that otherwise would ripen
into a Sherman Act violation, and of banning a practice that conflicts with the Sherman Act’s
basic policies.”).

%% ju v. Amerco, 677 F.3d 489, 494 (1st Cir. 2012).
336
Id.

%37 See supra notes 78-82, and accompanying text.
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time, Sigma and Star agreed to submit their sales data to DIFRA so that the parties could detect
cheating on their price-fixing agreement.®*® Significantly, the evidence will show that Sigma and
Star understood these letters to be invitations to collude and acted accordingly.**

Notably, the fact that McWane’s offers were hidden in pricing letters distributed to its
customers does not bathe them in antitrust immunity. Courts have repeatedly recognized that
communications supporting an illegal conspiracy *“can occur in speeches at industry conferences,
1340

announcements of future prices, statements on earnings calls, and in other public ways.

4. McWane and lts Competitors Participated in an lllegal Information
Exchange (Count Two)

The Complaint alleges that McWane’s participation in the DIFRA Information Exchange,
by which each member agreed to report, by the 15th of each month, its previous month tons-
shipped for six categories of Fittings,**! was an unreasonable restraint of trade in violation of
Section One of the Sherman Act. The elements for this claim are: (1) the existence of an
agreement among two or more separate entities, that (2) unreasonably restrains trade.*** While

the DIFRA Information Exchange can be condemned as part of the per se illegal price-fixing

%38 See supra notes 120-123, 127-31, and accompanying text.
%39 See supra notes 124-126, and accompanying text.

%9 In re Delta/AirTran Baggage Fee Antitrust Litig., 733 F. Supp. 2d 1348, 1360 (N.D. Ga.
2010) (citing Complaint, In re Valassis Commc’ns, Inc., 2006 FTC LEXIS 25 (Apr. 19, 2006)
(F.T.C. File No. 051-0008); Petroleum Prods., 906 F.2d at 447 (quoting R. Posner, Antitrust
Law: An Economic Perspective 146 (1976); Standard Iron Works v. ArcelorMittal USA, Inc.,
639 F. Supp. 2d 877, 892-95 (N.D. Ill. 2009); In re Travel Agency Comm’n Antitrust Litig., 898
F. Supp. 685, 690 (D. Minn. 1995)).

%1 E.g., August shipments due by September 15th.

%2 E g., Law v. Nat’l Collegiate Athletic Ass’n, 134 F.3d 1010, 1016 (10th Cir. 1998).
(identifying elements of a violation of Section 1 of the Sherman Act); Fashion Originators’
Guild of Am., Inc. v. Fed. Trade Comm’n, 312 U.S. 457, 463-64 (1941) (Section 5 of the FTC
Act violations may be based on conduct that violates the Sherman Act).
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conspiracy discussed supra at Part 11.C.2, it also violates the antitrust laws as an agreement that
facilitates price coordination.**® Agreements to exchange competitively sensitive information
are not illegal per se, but can be condemned under the Rule of Reason when, as here, the likely
effect is to facilitate coordinated pricing behavior.**

The reciprocal exchange of information among competitors, “is of course sufficient to
establish the combination or conspiracy, the initial ingredient of a violation of [Section 1] of the
Sherman Act.”** Accordingly, the main issue at trial will be whether the DIFRA Information
Exchange harmed competition, which can be established by the market power of the participants
and nature of the agreement, or by evidence of actual effects.>*

A high market share in the relevant market, plus the presence of high barriers to entry,

will support a finding of market power.>*’ Here, the evidence at trial will show that McWane,

%43 United States v. U.S. Gypsum Co., 438 U.S. 422, 433 (1978); United States v. Citizens & S.
Nat’l Bank, 422 U.S. 86, 113-14 (1975); Todd, 275 F.3d at 198; Petroleum Prods., 906 F.2d at
448 (“One may reluctantly tolerate interdependent pricing behavior as such and still condemn
[those agreements involving] practices which unjustifiably facilitate interdependent pricing and
which can be readily identified and enjoined.”) (quoting AREEDA & HOVENKAMP); AREEDA &
HoVENKAMP { 1407b (an arrangement facilitates collusion when it makes it easier for parties to
coordinate price or other behavior in an anticompetitive way).

%44 See Cal. Dental Ass’n, 526 U.S. at 781 (Souter, J.) (level of review required is an “enquiry
meet for the case, looking to the circumstances, details and logic of the restraint™).

%5 United States v. Container Corp., 393 U.S. 333, 335 (1969); accord Todd v. Exxon;
Rosefielde v. Falcon Jet Corp., 701 F. Supp. 1053, 1061 (D.N.J. 1988); AREEDA & HERBERT
HOVENKAMP { 1409a (“[W]hen two competitors exchange information about their past or future
prices, we can see a conspiracy to make the exchange . . . . The agreement to make the exchange
is obviously present .. . ..”).

%48 See supra notes 253-254, and accompanying text.

%7 E.g., Microsoft Corp., 253 F.3d at 51-56; Staples, 970 F. Supp. at 1081-82, 1086 (evidence of
market share and entry barriers have commonly been central to market power analysis).
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Sigma, and Star had market power with a collective market share in excess of n the Fittings
market, which is characterized by substantial barriers to entry.3*?

While the nature of an information exchange generally is not inherently anticompetitive,
information exchanges are well-recognized as possible tools for facilitating coordinated behavior
and supracompetitive prices.>*® For example, an information exchange can reduce the incentive
for participating firms to compete for sales because their rivals can more easily detect lost sales
and invite a competitive response. Additionally, the information exchange can help its members
determine whether a decline in their own sales is due to a general decline in market demand, or is
instead due to sales lost to its rivals. The former implies that it is safe to continue charging high
prices (stabilizes prices); the latter implies a need to lower prices or otherwise compete more
aggressively.**°

The likelihood that an information exchange will facilitate price coordination is closely

tied to the susceptibility of the relevant industry to collusion.®** As previously discussed, the

%48 See supra notes 12-25, and accompanying text.

%49 See Dep’t of Justice and Fed. Trade Comm’n, Statements of Antitrust Enforcement Policy in
Health Care: Statement 6: Enforcement Policy on Provider Participation in Exchanges of Price
and Cost Information (hereinafter, Statement 6), http://www.ftc.gov/bc/healthcare/industryguide/
policy/statement6.pdf (noting that absent “appropriate safeguards... information exchanges
among competing providers may facilitate collusion or otherwise reduce competition on prices or
compensation, resulting in increased prices, or reduced quality and availability of health care
services.)”

%0 MAssIMO MOTTA, COMPETITION POLICY, THEORY AND PRACTICE 151 (2004); see also
Petroleum Prods., 906 F.2d at 462 (exchange of production and supply data can be used to
police a cartel or to facilitate interdependent action); George A. Hay, Oligopoly, Shared
Monopoly, and Antitrust Law, 67 CORNELL L. REv. 439, 454 (1982) (“[F]irms can use
information about sales volume, which would indicate an unusual increase in one firm’s sales
(presumably associated with secret discounts), to monitor adherence to consensus prices.”).

%1 Gypsum, 438 U.S. at 441 & n.16; see also Todd, 275 F. 3d at 207-213; Petroleum Prods.,
906 F.2d at 448; Fleischman v. Albany Medical Center, 728 F. Supp. 2d 130, 159 (N.D.N.Y.
2010).
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evidence at trial will show that the Fittings market is highly susceptible to collusion: it has
concentrated suppliers, but unconcentrated customers; Fittings are a commodity product with
inelastic demand; and there is a high degree of price transparency and price interdependence.?*
Even in such markets, however, suppliers still face the classic problem that each firm has an
incentive to deviate from previously announced price levels, especially where such deviations
are not easily detected by rivals.**®* An information exchange will combat this problem —
particularly in down markets where firms could mistakenly attribute lost sales to competition
from rivals when the true cause was lower overall market demand.***

The nature of the data being exchanged is also important to assessing the likelihood that

the information exchange will facilitate price coordination.®*> As discussed above, information

exchanges that relate to sales data -- and not only product prices -- can facilitate price

%2 gee supra notes 1-11, 41-49, and accompanying text.

%3 United States v. Hefferenan, 43 F.3d 1144, 1149 (7th Cir. 1994) (“The temptation of a
member of a price-fixing conspiracy to cheat his fellows by shading the agreed price is very
great, and is the bane of price fixers...”); see also Thomas A. Piraino, Jr., Regulating Oligopoly
Conduct Under the Antitrust Laws, 89 MINN. L. REV. 9, 21 (2004) (“Both [economist George]
Stigler and the Merger Guidelines recognize that cheating on a price-fixing arrangement is
attractive to individual firms, because it can bring an immediate windfall of new business to the
cheater.”).

%% See MOTTA, supra note 350, at 151 (“[A]vailability of more precise estimates of aggregate
(market) demand would also help [facilitate collusion], as it allows firms to see whether a
decrease in individual demand is due to cheating of rivals or to a negative shock in market
demand. In turn, this implies that there would be no need for punishment phases which are
triggered not by deviations but by a general decrease of market demand”); Kai-Uwe Kuhn,
Fighting Collusion By Regulating Communication Between Firms, 32 ECON. PoL’Y 167, 182-83
(2001) (explaining that strategic uncertainty can introduce a downward bias on prices: “Charging
the monopoly price is very costly if others pick lower prices, because the loss in market share
will be very large. Shading the price downwards will, in the presence of strategic uncertainty,
reduce the probability of losing a lot of market share. Hence, there may be a tendency to lower
price lower than the monopoly price as a response to strategic uncertainty.”).

%5 Gypsum, 438 U.S. at 441 & n.16; see also Todd v. Exxon Corp., 275 F. 3d 191, 207-213 (2d
Cir. 2001). Petroleum Prods. Antitrust Litig., 906 F.2d 432, 448 (9th Cir. 1990); Fleischman,
728 F. Supp. 2d at 162.
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coordination and stabilize prices by allowing members to detect cheating on published prices or
whether it is safe to continue charging high prices.**® Indeed, the evidence will show that Star
did not originally want to participate in DIFRA because it feared that McWane would use the
competitive intelligence it gained through DIFRA to detect sales it had lost to Star.*” It is also
worth noting that the DIFRA Information Exchange falls outside of the safety zones established
by the FTC/DOJ Guidelines for Horizontal Collaborations.**®

The evidence at trial will show that the purpose and effect of the DIFRA information
exchange was to facilitate collusion by increasing price transparency and to ultimately stabilize
and raise prices.** Specifically, the evidence will also show that the DIFRA information
exchange effectively permitted McWane and the other Fittings suppliers to determine whether
loss in volume was due to overall market conditions or due to “cheating” by competitors. This is
best explained by Sigma’s CEO, Victor Pais:

In Fittings, there are effectively 3 — McWane, Sigma and Star —

and all suffer from the same challenges and there seems to be a
great desire to improve the pricing and each one has demonstrated

%6 See Hay, supra note 350, at 454; see also Piraino, supra, at 58.
%7 See supra note 134, and accompanying text.

%8 Statement 6 (Firms operate within the safety zone when (1) the exchange is managed by a
third party, (2) the data exchanged is more than three months old, (3) there are at least five
participants, with none representing more than 25% of the data, and (4) the data is sufficiently
aggregated so as to mask the submissions from a particular participant. The farther outside the
safe harbor, the more likely that an Information Exchange harms competition.); see also Fed.
Trade Comm. and U.S. Dep’t of Justice, Antitrust Guidelines for Collaboration Among
Competitors § 4 (2000), http://www.ftc.gov/0s/2000/04/ftcdojguidelines.pdf.

%9 gee generally Am. Needle, Inc. v. Nat’l Football League, 130 S. Ct. 2201, 2217 (2010)
(quoting Board of Trade v. United States, 246 U.S. 231, 238 (1918) (recognizing that
“knowledge of intent may help the court to interpret facts and to predict consequences” of an
agreement)); see also National Soc. of Prof’l Eng’rs v. United States, 435 U.S. 679, 690 (1978)
(“Unreasonableness under that test could be based either (1) on the nature or character of the
contracts, or (2) on surrounding circumstances giving rise to the inference or presumption that
they were intended to restrain trade and enhance prices.”).
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thru a reasonable amount of discipline, even being protective of
our respective market share. This is where the monthly market
size data produced by DIFRA, an association that SIGMA helped
to form, with 4 member suppliers fro [sic] Fittings (one, US Pipe,
actually is not a producer anymore, but a small player buying
almost all their needs from SIGMA), helps maintain the pricing
discipline, as the market and market share data point to a
relatively consistent and stable market pattern. It has helped us
not to allow the sharp market decline to be mistaken as a ‘loss of
market share’, which mostly causes price reaction. Our [Gross
Margins] have continued to be strong, throughout the year, even as
the volumes have been weak.**

There are no procompetitive efficiencies that outweigh the DIFRA Information
Exchange’s significant anticompetitive effects. Although McWane may point to various
precompetitive purposes of DIFRA related to standard setting and other activities, the fact
remains that DIFRA’s only activity was to operate the Information Exchange. Contemporaneous
documents and sworn testimony establish that DIFRA’s purpose and effect was to stabilize
pricing in the manner predicted by legal and economic theory.

5. McWane Enlisted its Competitor Sigma as a Master Distributor to
Prevent Competition in the Domestic Fittings Market (Count Four)

The Complaint alleges that the MDA between McWane and Sigma violated Section One
of the Sherman Act by unlawfully eliminating Sigma as a potential actual entrant into the
Domestic Fittings market. Specifically, as of June 2009, Sigma was planning to enter the
Domestic Fittings market in competition with McWane and Star, but agreed through the MDA
with McWane to abandon independent entry and instead to distribute McWane’s Domestic

Fittings. The elements for this claim are: (1) the existence of an agreement among two or more

%0 See supra note 135.
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separate entities, that (2) unreasonably restrains trade.*®* Because this conduct eliminates
competition between two actual or potential competitors, it is analogous to a market allocation
agreement and should be condemned under a per se illegal or inherently suspect framework.
Because there are no redeeming efficiency justifications, the conduct, if tested, would also fail a
full blown Rule of Reason analysis.

On its face, the MDA agreement, signed by both Sigma and McWane, establishes the
agreement requirement for a Section One violation. The primary question at trial will be whether
Sigma was a potential actual competitor in the Fittings market.

a) Sigma was a Potential Actual Competitor In the Fittings Market

A firm is a potential competitor “if there is evidence that entry by the firm is reasonably
probable in the absence of the relevant agreement.”**® The evidence at trial will show that Sigma
intended and was prepared to enter the Domestic Fittings business, and took affirmative steps to
enter the market until signing the MDA, when all such efforts stopped.

Specifically, the evidence at trial will show that Sigma was planning to enter the
Domestic Fittings market up until the point that it signed the MDA. Most potently, Sigma’s

contemporaneous documents show that Sigma viewed Domestic entry as an imperative for the

%1 E. g., Law v. NCAA, 134 F.3d 1010, 1016 (10th Cir. 1998) (identifying elements of a violation
of Section 1 of the Sherman Act); Fashion Originators’ Guild, Inc. v. Fed. Trade Comm’n, 312
U.S. 457, 463-64 (1941) (Section 5 of the FTC Act violations may be based on conduct that
violates the Sherman Act).

%2 gee, e.g., SJ Decision at 22 n.18 (citing Yamaha Motor Co. v. FTC, 657 F.2d 971, 977-79 (8th
Cir. 1981); United States v. Siemens Corp., 621 F.2d 499, 506-07 (2d Cir. 1980); AREEDA &
HOVENKAMP, at § 1121b); see also AREEDA & HOVENKAMP, at § 1901b (“An arrangement is said
to be ‘horizontal’ when (1) its participants are either (a) actual rivals at the time the agreement is
made or (b) potential rivals at the time the agreement is made; and (2) the agreement eliminates
some avenue of rivalry among participants.”); Fed. Trade Comm. and U.S. Dep’t of Justice,
Antitrust Guidelines for Collaboration Among Competitors § 1, n.6 (2000), http://www.ftc.gov/
0s/2000/04/ftcdojguidelines.pdf.
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company.*®® Even now, against interest and under oath, Sigma’s Mr. Pais admits that if they had
not entered the MDA, then Sigma would have entered the Domestic Fittings market if they had
not been able to reach agreeable terms on the MDA: “then we certainly would have gone another
- to Plan B, which is our [domestic] production.”*** These contemporaneous documents and
against-interest evidence of subjective intent are “the best evidence that a firm is an actual
potential entrant.”*®

Additionally, the evidence will show that Sigma was financially capable of entering the
Domestic market, including being willing to add additional capital investment;*® it had the
expertise from its import Fittings business; and it had even taken concrete steps towards entry,
including visiting foundries, securing offers to produce Domestic Fittings, and creating

prototypes and conducting a series of production trials.*®’ Sigma’s incentive to enter the

Domestic Fittings market was clear:

Importantly, the conclusion that Sigma was likely to enter is consistent with McWane’s
own contemporaneous determination that McWane was likely to enter the Domestic Fittings

market and its motivation for entering the MDA at all.**® As Mr. Tatman explained the

%3 See supra notes 177-181, 211-212, and accompanying text.
%4 See supra note 222, and accompanying text.

%5 In re B.A.T. Indus., Ltd., 104 F.T.C. 852, 922 (1984).

%6 see supra note 171, and accompanying text.

%7 See supra note 220, and accompanying text.

%8 See supra note 219, and accompanying text.
%9 See supra notes 223-226, and accompanying text.
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reasoning behind the MDA to his sales force: “the reality of the situation is that in the absence
of the MDA with [McWane], Sigma was going to develop their own domestic sourcing options
to the extent they could.”®® These facts of Sigma’s likely entry into the Domestic Market are
more than sufficient to meet either standard of potential actual competitors.

b) An Agreement that Eliminates Competition Between Actual or
Potential Competitors Harms Competition

An agreement between actual or potential competitors that eliminates competition
between the two firms presumptively harms competition, regardless of whether it occurs through
a distribution agreement, a license agreement, or even a payment by one firm to another to stay
out of the market. *"* Here, the MDA expressly precluded Sigma’s independent entry in
competition with McWane, requiring that, with few exceptions, “McWane shall be Sigma’s sole
and exclusive source for Domestic Fittings.”>’> The Commission’s decision in SKF is on point.

In In re SKF Industries, Federal-Mogul Corp. (“FM”) and SKF Industries, Inc. (“SKF”)
were two vertically integrated competitors of ball bearings and other products that each had their
own manufacturing operations and distribution facilities.®”® Because it was losing money, FM
determined that it wished to cease production of its own bearings, and decided to enter into an

agreement with SKF. Under this agreement, SKF became FM’s exclusive supplier of bearings,

370 See supra note 227, and accompanying text.

"L E.g., Palmer v. BRG of Georgia, Inc., 498 U.S. 46, 49 (1990) (competitor enlisted as
licensor); In re SKF Indus., Inc., 94 Fed. Trade Comm’n. 94 F.T.C. 6 (1979) (competitor enlisted
as distributor); United States v. General Electric Co., 1997-1 Trade Cas. (CCH) 1 71,765 (D.
Mont. 1997) (potential competitor enlisted as licensee) ); FTC v. Watson Pharms., Inc., 677 F.3d
1298, 1307 (11th Cir. 2012) (“antitrust laws typically prohibit agreements where one company
pays a potential competitor not to enter the market”).

372 5ee supra notes 229-230 and accompanying text.
$8 94 F.T.C. 6 (1972)
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and gave its distribution accounts to FM, who became the exclusive distributor of SKF
products.®”* SKF had argued that this agreement was little more than an “embellished vertical
supply contract,” and that it should be analyzed under a rule of reason analysis.*”> Under that
analysis, SKF argued that the agreement yielded significant efficiencies since SKF was most
profitable at manufacturing and FM was most profitable at distribution.?®

The Commission disagreed. Recognizing that the arrangement contained horizontal and
vertical elements, the Commission nevertheless concluded that conduct was “most closely
analogous to market division and customer allocation, practices held in other cases to constitute
per se violations.”*”" The Commission noted that most typical market allocations agreements
involve two competitors dividing the market and continuing to compete in their remaining
markets, whereas the division was 100%:0% there, but reasoned that the level of division was
not a dispositive fact to the summary condemnation of market allocation cases.*”® The
Commission held that the SKF-FM arrangement was “so plainly anticompetitive in its nature and

necessary effect that no elaborate study of the industry is needed to establish its illegality.”*"

3% SKF Indus., 94 F.T.C. at 89-92.
3% 1d. at 77.

%78 |d. at 103.

377 1d. at 98, 101.

78 |d. at 101-102.

379 1d. at 101 (relying on Nat’l Soc’y of Prof. Eng’rs v. United States, 435 U.S. 679, 692 (1978);
Northern Pac. Ry. v. United States, 356 U.S. 1 (1958); and United States v. Am. Smelting &
Refining Co., 182 F. Supp. 834, 859-60 (S.D.N.Y. 1960) (also striking down a market division
“accomplished through an agreement creating a vertical relationship between competitors”).
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Likewise here, the MDA is not a simple buy-sell agreement between competitors. It
eliminated competition in the Domestic Fittings market between McWane and Sigma and should
be summarily condemned. Whether the competitor (or potential actual competitor) is removed

entirely or co-opted as an ally, the harm to competition is obvious. As Judge Posner explains

The analogy between price-fixing and division of markets is
compelling. It would be a strange interpretation of antitrust law
that forbade competitors to agree on what price to charge, thus
eliminating price competition among them, but allowed them to
divide markets, thus eliminating all competition among them.*®

Even if this Court were to analyze the MDA as inherently suspect, or even a full-blown
rule of reason, the MDA would still be condemned because the evidence will show that there are
no prevailing efficiencies.

c) There are No Redeeming Justifications That Outweigh the Harm
Caused by the MDA

If allowed, McWane would likely argue that Sigma as a distributor was beneficial to
consumers because Sigma has better at service and distribution capabilities. *** This evidence at
trial, however, will show that this justification or reasoning appears nowhere in McWane’s

contemporaneous documents. To the contrary, in McWane’s eyes, the fact that Sigma may win

%80 Blue Cross & Blue Shield United v. Marshfield Clinic, 65 F.3d 1406, 1415. See also
Schering-Plough Corp. v. FTC, 402 F.3d 1056, 1064 (“an agreement to allocate markets is
‘clearly anticompetitive,” resulting in reduced competition, increased prices, and a diminished
output™); In re Terazosin Hydrochloride Antitrust Litig., 2005-1 Trade Cas. (CCH) { 74,709 at
101,456 (S.D. Fla. 2005) (Agreements between competitors to allocate markets have “the
obvious tendency to diminish output and raise prices.”).

%81 To the extent that McWane also argues that the MDA beneficially increased its sales, this is
not a cognizable efficiency. See United States v. Microsoft, 253 F.3d at 72 (“[K]eeping
developers focused upon Windows — that is, preserving the Windows monopoly — is a
competitively neutral goal.”).
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Domestic jobs was considered a negative and a reason against entering into the MDA.*% Alll
contemporaneous documents show that McWane entered into the MDA as an “insurance policy”
against Sigma’s likely Domestic Fittings entry because it would be better financially for
McWane to lose some of its monopoly margins to Sigma as a distributor than to compete with
Sigma in the Domestic market.*®® Importantly, this Court can reject and ignore post hoc
rationalizations.*®*

Moreover, the Commission has already rejected a similar argument in SKF. There, the
Commission rejected efficiency justifications of a similar arrangement because those efficiencies
were likely to be caused by the competitive process rather than through an agreement limiting (or
eliminating) competition:

Some efficiencies may, of course, result from almost any market
allocation scheme as the courts have recognized in uniformly
rejecting this proffered justification for horizontal market or
customer allocations. Geographic market division can eliminate
cross hauling and thus save expenses. Product market allocation
may allow each competitor to concentrate on the specialized
production at which it is most efficient. But these are efficiencies
that a competitive market is likely to force upon a firm in the long
run in any event. More importantly, the means of achieving these

efficiencies in this case -- agreement between horizontal
competitors -- is competitively dangerous. **°

Likewise, here, McWane’s claimed efficiencies amount to nothing more than descriptions of its

own competitive shortcomings and cannot serve as a justification for harm to competition.

%82 See supra note 225 and accompanying text.
%83 See supra note 226 and accompanying text.

%84 Realcomp Slip Opinion, at 29 (rejecting claimed business justifications in part because they
were “post-hoc rationalizations rather than actual reasons for the policies’ adoption™).

385 SKF Indus., 94 F.T.C. at 103.
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Moreover, the additional terms in the MDA appear designed to ensure that there could be
no efficiency enhancing aspects of the agreement. For example, the MDA required Sigma to sell
Domestic Fittings at a weighted average of no less than 98% of McWane’s published prices,
which meant that SIGMA could not pass on the benefit of any efficiencies in its distribution
system in the form of lower prices. Per the MDA, Sigma could not offer its normal volume
rebates on its sales of Domestic Fittings, and was instead obliged to offer an 8% volume
rebate.*® And finally, the MDA required Sigma to limit its customer base and not sell
McWane’s Domestic Fittings to any distributor who purchased Fittings from Star. McWane has
not offered any efficiency explanations for these central terms of the MDA.

6. McWane Monopolized, or Attempted to Monopolize, the Market for
Domestic Fittings through Exclusionary Conduct (Counts Six and Seven)

The Complaint alleges that McWane monopolized or attempted to monopolize the
Domestic Fittings Market through Exclusive Dealing policy in violation of Section Two of the
Sherman Act. The offense of monopolization under Section 2 has two elements: (1) the
possession of monopoly power in a relevant market, and (2) the willful acquisition or
maintenance of that power through exclusionary conduct.®®” The offense of attempted

monopolization requires proof that (1) the respondent engaged in exclusionary conduct, with (2)

%86 CX 0089-003 (Pais noting that Sigma was “obliged to offer the same [as McWane] VR
incentive of 8% for all customers who would purchase over $200,000/per year of domestic
Fittings”); CX 0953 (“Please be very careful in NOT offering any VR [volume rebate] plans for
2010 for DOM Fittings — as Tyler may reduce the VR% for 2010. As you know, they have been
trying to improve this area of the market pricing for a while.”).

%87 3 Decision at 24-25; see also United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966);
United States v. Microsoft Corp., 253 F.3d 34, 58 (D.C. Cir. 2001).
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a specific intent to monopolize, and (3) a “dangerous probability of achieving monopoly
power.”*® These counts are evaluated under the rule of reason.

a) McWane Possesses Monopoly Power or the Dangerous Probability of
Achieving Monopoly Power in the Domestic Fittings Market

Monopoly power is “the ability (1) to price substantially above the competitive level and
(2) to persist in doing so for a significant period without erosion by new entry or expansion.”**°
Monopoly power may be established by direct evidence of a firm’s ability to control prices or
exclude competitors, or indirectly through proof of high market shares protected by barriers to
entry.*® Generally, a market share of at least 70-80% is sufficient to support a finding of
monopoly power, and a market share of at least 40-50% will support a finding a dangerous
probability of achieving monopoly power.*** A dangerous probability of monopoly power
“requires the same analysis and proof of the same character, but not the same quantum, as would
be necessary to establish monopoly power for an actual monopolization claim.”*%
The evidence at trial will establish McWane’s monopoly power, or dangerous probability

of achieving monopoly power, in the Domestic Fittings market through direct and indirect

evidence. At the time that ARRA was enacted, McWane was the only significant Domestic

%88 Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993); see also SJ Decision at 24-25.

%89 AD/SAT v. Associated Press, 181 F.3d 216, 227 (2d Cir. 1999) (citing AREEDA &
HOVENKAMP { 86).

39 Microsoft, 253 F.3d at 51.

%1 United States v. E.I. DuPont de Nemours & Co., 351 U.S. 377, 379, 391 (1956) (finding 75%
of a relevant market to constitute monopoly power); Grinnell Corp., 384 U.S. at 567 (inferring
monopoly power from the “predominant share” (87%) of the market); Eastman Kodak Co. v.
Image Tech. Servs., 504 U.S. 451, 481 (1992) (holding that a factfinder could infer monopoly
power from an 80% market share).

%92 3] Decision at 27; McGahee v. N. Propane Gas Co., 858 F.2d 1487, 1498, 1505 (11th Cir.
1988).

81



PUBLIC

Fittings manufacturer with over a market share, and continued to have at least a
market share in 2011.%%® While there are significant barriers to entry that would prevent a firm

from being de novo entrant,**

McWane’s Exclusive Dealing policy represents the most
significant barrier to entry for well-established Fittings suppliers like Sigma and Star from
entering the domestic market.>* This inference of monopoly power, or dangerous probability of
achieving monopoly power, will be confirmed at trial by direct evidence of McWane’s ability to
control prices and exclude competitors. For example, McWane’s Domestic Fittings are priced
significantly higher than identical Fittings sold into open specification jobs, and its executives
have admitted that McWane enjoyed the ability to increase prices during at least the ARRA

period. McWane’s ability to exclude Star is also direct evidence of its monopoly power.**

b) McWane’s Exclusive Dealing Policy Is Likely to Have Substantial
Anticompetitive Effects

Conduct is deemed exclusionary when it significantly impairs the ability of rivals to

compete effectively with the respondent and thus to constrain its exercise of monopoly power. 3’

%93 See supra note 15, and accompanying text; supra note 209.
%94 See supra note 24.

%% Exclusionary conduct is also recognized as a barrier to entry. See United States v. Dentsply
Int’l, Inc., 399 F.3d 181, 189 (3d Cir. 2005); see also CX 2260 at 067 (Schumann Rep. at 65)
(explaining that preventing a Fittings supplier from the using the services of Distributors “would
face an absolute, long-term ‘economic barrier to entry.””).

%% Dentsply, 399 at 188-90 (3d Cir. 2005) (ability to exclude is direct evidence of power);
Re/Max Int'l, 173 F.3d at 1016, 1018-19; see also CX 2260 at 077 (Schumann Rep. at 75)
(noting that “McWane could implement its “full support” policy only because it had the
monopoly power to do so. Had McWane faced efficient competition by other incumbent
manufacturers of Fittings, it could not have imposed such a restrictive dealing policy on
distributors that would have been unwilling to voluntarily purchase domestic Fittings from only
McWane.”).

%97 see Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 603 (quoting R. BORK,
THE ANTITRUST PARADOX 160 (1978)), 605 & n.32 (exclusionary conduct “tends to impair the
opportunities of rivals” but “either does not further competition on the merits or does so in an
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More specifically, courts evaluate the competitive effects of exclusive dealing by considering
factors such as intent, the duration and ease of termination of the policy, and the extent of market
foreclosure.>*® Notably, Complaint Counsel need only establish likely effects; it is not required
to quantify a but-for world absent McWane’s exclusionary conduct.>*

As explained in Aspen Skiing Co. v. Aspen Highlands Skiing Corp., “evidence of intent
is . .. relevant to the question whether the challenged conduct is fairly characterized as
‘exclusionary’ or anticompetitive.” *® For example, in United States v. Empire Gas Corp., the
court relied on evidence that the defendant’s conduct was motivated by a desire to raise prices.
The Supreme Court in Aspen Skiing explained that “evidence of intent is . . . relevant to the
question whether the challenged conduct is fairly characterized as ‘exclusionary’ or
anticompetitive.”*®* In Aspen, the Court determined that the defendant’s exclusionary policy
“was not motivated by efficiency concerns and that [the defendant] was willing to sacrifice short-

run benefits and consumer goodwill in exchange for a perceived long-run impact on its smaller

rival.”*%> Here, McWane’s Exclusive Dealing policy was similarly not motivated by efficiency

unnecessarily restrictive way”) (citations omitted) (1985); Microsoft, 253 F.3d at 58, 79 (quoting
3 AREEDA & HOVENKAMP { 651c, and explaining that conduct is exclusionary when it
“reasonably appears capable of making a significant contribution to . . . maintaining monopoly
power.”).

%% Roland Mach. Co. v. Dresser Indus., Inc., 749 F.2d 380, 395 (7th Cir. 1984) (agreements less
than one year with easy termination clauses generally are presumed to be lawful under
Section 1).

39 5 Decision at 25.

490 gee Aspen Skiing, 472 U.S. at 602; see also Microsoft, 253 F.3d at 59 (finding evidence of
intent relevant when it “helps us understand the likely effect of the monopolist’s conduct”).

0% Aspen Skiing, 477 U.S. at 602; see also Microsoft, 253 F.3d at 59 (finding evidence of intent
relevant when it “helps us understand the likely effect of the monopolist’s conduct”).

92 Aspen Skiing, 477 U.S. at 610-611.
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concerns, but by the desire to prevent Star’s successful entry and thereby maintain higher
prices.**

The evidence introduced at trial will show that McWane adopted its Exclusive Dealing
policy specifically in response to Star’s announced entry into the Domestic Fittings market and
with an intent to “make sure that they [Star] don’t reach any critical market mass that would
allow them to continue to invest and receive a profitable return.”*** McWane did so because it
was concerned that Star, a historically low-priced competitor of imported Fittings, would “not be
a responsible competitor,” and that the “domestic market [would get] creamed from a pricing
standpoint just like the non-domestic market has been driven down in the past.”**

Exclusive dealing policies that are imposed unilaterally, such as McWane’s, “should be
treated as indefinite in duration.”*® Thus, cases discussing the duration or ease of termination of
exclusive dealing agreements are inapposite to this case.

Finally, the core inquiry for this Court to decide will be whether the foreclosure caused

by McWane’s Exclusive Dealing policy has been substantial — i.e., competitively meaningful.*’

%93 United States v. Empire Gas Corp., 537 F.2d 296 (1976); see also Confederated Tribes of
Siletz Indians of Or. v. Weyerhaeuser Co., 411 F.3d 1030 (9th Cir. 2005) (reversed on other
grounds, sub nom Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312
(2007) (relying on the company’s business projections to find that the company sought not only
to increase its own sales, but to foreclose competition).

404 See supra note 206, and accompanying text.
%95 See supra note 189-90, and accompanying text.

4% | essig v. Tidewater Oil Co., 327 F.2d 459, 469 n.22 (9th Cir. 1964) (citing Derek C. Bok, The
Tampa Electric Case and the Problem of Exclusive Arrangements under the Clayton Act, 1961
Sup. CT. REV. 267, 313-14 n. 119 (1961)).

47 53 Decision at 25 (“An exclusive dealing arrangement is not unlawful under the antitrust laws
unless it is likely to foreclose competition in a substantial share of the line of commerce
affected.”) (citations omitted). When considering foreclosure, courts sometimes find the volume
of commerce affected to be more probative than the plain number of retail outlets or distributors
foreclosed. Lessig, 327 F.2d at 468 (“[T]he percentage of sales of gasoline in the area made
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While courts often use a foreclosure percentage as a useful proxy for determining whether there
has been meaningful foreclosure, it is not necessary to establish a quantitative foreclosure
percentage.*®® As explained by the Commission in its Summary Judgment Decision, the fact that
McWane’s Exclusive Dealing policy has not completely excluded all rivals will not save the
policy from condemnation:

As explained in United States v. Dentsply International, “[t]he test
is not total foreclosure, but whether the challenged practices bar a
substantial number of rivals or severely restrict the market’s
ambit.” 399 F.3d 181, 191 (3d Cir. 2005). Accordingly, the
question here is whether McWane’s conduct foreclosed a
substantial portion of the effective channels of distribution, and
whether the conduct had a significant effect in preserving
McWane’s monopoly. See Microsoft, 253 F.3d at 70 (noting that
“a monopolist’s use of exclusive contracts ... may give rise to a §
2 violation even though he contracts foreclose less than the roughly
40% or 50% share usually required in order to establisha 8§ 1
violation.”).*%

The evidence at trial will show that McWane’s Exclusive Dealing policy has substantially
foreclosed and effectively harmed competition. For example, the two largest Distributors and
many of Star’s largest customers for imported Fittings, will testify that but for McWane’s

Exclusive Dealing policy, they would likely have purchased more Domestic Fittings from

through Tidewater stations was shown (about 5 per cent as compared with 6.7 per cent in
Standard), and would seem to reflect the impact of the restrictive arrangements more accurately
than would the percentage of retail outlets affected.”).

%98 See Microsoft, 253 F.3d at 70; Lorain Journal Co. v. United States, 342 U.S. 143, 153-54, n.7
(1951); Dentsply, 399 F.3d at 185, 190 (assigning liability without proof of foreclosure
percentages; only twenty-three “key dealers” out of “hundreds” of outlets were foreclosed);
LePage’s Inc. v. 3M, 324 F.3d 141, 160-61 (3d Cir. 2003) (assigning liability without proof of
foreclosure percentages where “large customers” that provided access to economies of scale
were foreclosed).

4995 Decision at 25.
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Star.**° As recognized by McWane, if Star had been free to win business from the national
Distributors, these accounts would have offered Star a quick and efficient way to win large
volumes of business as well as a measure of commercial validation.*** With Distributors
reluctant to take the risk imposed by McWane’s Exclusive Dealing policy, Star had difficulty
making sufficient sales to realize cost efficiencies or justify operating a foundry of its own.*?
Moreover, the evidence will also show that McWane was able to take advantage of the
effectiveness of its Exclusive Dealing policy by generally refusing to engage in Project Pricing
for Domestic Fittings, reducing the rebates it offers for Domestic Fittings, and even
implementing a price increase for Domestic Fittings.*®

¢) McWane Implemented Its Exclusive Dealing Policy with a Specific Intent to
Monopolize the Domestic Fittings Market.

Specific intent is also an element of attempted monopolization and can be established
through either direct evidence or inferred from anticompetitive conduct.*** When a plaintiff
relies on proof by inference from anticompetitive conduct, it can only prevail if the challenged
conduct is found to be exclusionary.*® Proving specific intent requires more than evidence that
the defendant intended “specifically and deliberately to increase the share of the market.”*'® The

specific intent inquiry turns on “the intent to *monopolize,” which means to dominate a market so

10 5ee supra note 203, and accompanying text.
1 See supra note 204, and accompanying text.
2 See supra notes 205-206, and accompanying text.
13 See supra notes 208-209, and accompanying text.

4 Northeastern Tel. Co. v. American Tel. & Tel. Co., 651 F.2d 76, 85 (2d Cir. 1981), cert.
denied, 455 U.S. 943 (1982).

15 Northeastern Tel. Co., 651 F.2d at 86.
18 United States Steel Corp. v. Fortner Enters., Inc., 429 U.S. 610, 612 n.1 (1977).
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as to be able to obtain higher prices.”*"" As discussed above, the evidence at trial will establish
that McWane had a specific intent to monopolize the market for Domestic Fittings.

McWane will likely argue that its Exclusive Dealing policy failed to prevent Star’s entry
into the domestic market. Even if McWane’s scheme is shown to have failed to deter Star from
gaining a foothold, that alone would not be sufficient to defeat all Section 2 liability. McWane’s
exclusionary conduct, specific intent to monopolize, and dangerous probability of successful
monopolization would still be sufficient to establish McWane’s liability for attempted
monopolization.**®

d) There Are No Procompetitive Efficiencies

Once Complaint Counsel has established likely anticompetitive effects, the exclusionary
conduct should be condemned absent an efficiency justification by respondent. Such a
justification must be “a nonpretextual claim that [respondent’s] conduct is indeed a form of
competition on the merits because it involves, for example, greater efficiency or enhanced
consumer appeal.”*"®

The evidence at trial will show that McWane has no valid efficiency
justifications. McWane has asserted two efficiencies for its exclusive dealing policy. Both
fail. First, McWane is likely to argue that it wants to realize maintain or increase its Domestic
Fitting sales. Second, McWane will likely argue that its Exclusive Dealing policy prevents

distributors from “cherry picking” McWane’s full line, i.e., purchasing high volume, low cost, A

item fittings from Star and the low volume, high cost, odd ball fittings from McWane.

417 AREEDA & HOVENKAMP {805b.
418 5ee Microsoft, 253 F.3d at 80; Lorain Journal, 342 U.S. at 148-52.
1% Microsoft, 253 F.3d at 59.
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McWane’s first justification — that it would like to make all the sales of Domestic
Fittings — is competitively neutral, not procompetitive. As explained by the D.C. Circuit in
United States v. Microsoft, maintaining a monopoly share of sales is not a cognizable
justification for exclusive dealing. “*® Consumers are not better off with McWane making all the
sales rather than Star, or some combination of the two. Indeed, Distributors consistently testified
that they would have purchased fittings from both McWane and Star absent the Exclusive
Dealing policy.*? McWane’s second justification that the policy was designed to prevent
“cherry picking” is disingenuous. Any concern that distributors would “cherry pick” could have
been eliminated in a much less restrictive and non-exclusionary manner. For example, McWane
could have adopted a policy that prevented distributors from *“cherry picking” individual
projects. Such a policy would have allowed Star to compete for any project it was able to handle
on its own.*?

7. McWane and Sigma Conspired to Monopolize the Domestic Fittings
Market by Excluding Star (Fifth Violation)

Finally, the Complaint also alleges that the McWane-Sigma MDA Agreement also
represented an unlawful conspiracy to monopolize the Domestic Fittings market in violation of
Section Two of the Sherman Act. The elements for a conspiracy to monopolize are: “(1)
concerted action, (2) overt acts in furtherance of the conspiracy, and (3) specific intent to

monopolize.”*? It is not necessary that the court determine whether Sigma was a potential

420 Microsoft, 253 F.3d at 72 (“[K]eeping developers focused upon Windows—that is, preserving
the Windows monopoly—is a competitively neutral goal.”).

%21 See supra note 203, and accompanying text.
422 CX 2260 at 074-075 (Schumann Rep. at 72-73).

%23 Discon, Inc. v. NYNEX Corp., 1996 U.S. App. LEXIS 28747 at *20-21 (2nd Cir. 1996)
(vacated on other grounds Nynex Corp. v. Discon, Inc., 525 U.S. 128 (1998)); see also
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entrant into the Domestic Fittings market or shared in the resultant monopoly.*** It is also not
necessary to make finding with respect to market power or probability of success.*”® This claim
is evaluated under the rule of reason.

As part of the MDA, Sigma agreed that it would enforce McWane’s exclusive dealing
policy by refusing to sell Fittings to any Distributor that purchased from Star.**® This
requirement is contained within the four corners of the agreement and reflected in Sigma’s and
McWane’s understanding of the MDA.*" Thus, the concerted action element is satisfied. The
overt act requirement is also easily satisfied. Sigma sold Fittings pursuant to the MDA, which
included the Exclusive Dealing policy. Sigma also announced to its customers that it was

enforcing the McWane Exclusive Dealing policy.*® Further, on at least one occasion, Sigma, at

Northeastern Tel. Co., 651 F.2d at 85; United States Steel Corp., 429 U.S. at 612 n.1;
Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 768 n.13 (1984) (“By making a
conspiracy to monopolize unlawful, 8 2 does reach both concerted and unilateral behavior.”).

424 See Discon, Inc., 1996 U.S. App. LEXIS 28747 at *21 (“[T]o be liable for conspiracy to
monopolize, it is not necessary that the . . . Defendants compete directly in the market [at issue].
A defendant may be liable for conspiracy to monopolize where it agrees with another firm to
assist that firm in its attempt to monopolize the relevant market.”); Perington Wholesale, Inc. v.
Burger King Corp., 631 F.2d 1369, 1377 (10th Cir. 1979) (finding that “traders oriented
vertically to each other can be found in violation of section 2 by conspiring to monopolize one
horizontal market intersecting the vertical arrangement”).

425 \Wagner v. Magellan Health Servs., 121 F. Supp. 2d 673, 680 (N.D. 1lI. 2000) (citing United
States v. Nat’l City Lines, 186 F.2d 562 (7th Cir. 1951)); Rome Ambulatory Surgical Ctr. v.
Rome Mem’l Hosp., 349 F. Supp. 2d 389, 420 (N.D.N.Y 2004) (citing Int’l Distrib. Centers, Inc.
v. Walsh Trucking Co., 812 F.2d 786 (2d Cir. 1987); American Tobacco Co. v. United States,
328 U.S. 781, 789 (1946); United States v. Griffith, 334 U.S. 100, 107 n.9 (1948)).

426 See supra note 235, and accompanying text.
427 Id

428 See supra note 235.
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McWane’s request, cut off a Distributor that had the temerity to purchase Domestic Fittings from
Star.*

Finally, as discussed more fully above, evidence at trial will establish that McWane and
Sigma had the specific intent that the MDA would (1) prevent Star from becoming a viable
competitor in the Domestic Fittings market and (2) enable McWane (and by extension Sigma) to
charge supracompetitive Domestic Fittings prices.**® This shows a specific intent to exercise
market power and the power to exclude — not simply to win the competition against Star and
each other, but to forestall that competition and avoid altogether competition between McWane
and Sigma.

IV. REMEDY

The evidence introduced at trial will fully support the Court entering an order consistent
with the Notice of Contemplated Relief, issued with the Complaint, which enjoins McWane from
continuing to engage in the conduct challenged by the Complaint. “[T]he Commission is not
limited to prohibiting the illegal practice in the precise form in which it is found to have existed
in the past ... it must be allowed effectively to close all roads to the prohibited goal, so that its
order may not be by-passed with impunity.”***

The remedies identified in the Notice of Contemplated Relief issued with the Complaint
in this matter are reasonably necessary to ensure McWane’s future compliance with the antitrust

laws of the United States. Courts will not assume that a continuing illegal practice or an antitrust

conspiracy “has been abandoned without clear proof. It is the duty of the courts to beware of

429 Sjgma regional managers were also aware of the policy.
430 gee supra notes 228-41, and accompanying text.
31 Fed. Trade Comm’n v. Ruberoid Co., 343 U.S. 470, 473 (1952).
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efforts to defeat injunctive relief by protestations of repentance and reform, especially when
abandonment seems timed to anticipate suit, and there is probability of resumption.”**

Here, there is evidence that McWane continued to “communicate” with its competitors
even after it had received subpoenas pursuant to the Commission’s initial investigation. There is
also evidence that, although the MDA between McWane and Sigma was formally terminated, the
buy-sell agreement continued with the understanding that the original terms were still in force.
Additionally, DIFRA has never formally dissolved and McWane participates in Information
Exchanges in other markets. Further, although McWane has changed the form of its Exclusive
Dealing policy, it continues to condition terms of sale on Distributors’ with Star and has never

notified the market of its change in policy.

V. CONCLUSION

For the foregoing reasons, the evidence at trial will establish that McWane has violated
Section Five of the FTC Act as alleged in the Complaint, and will justify entry by the Court of an

Order granting the relief sought by the Notice of Contemplated Relief

Respectfully submitted,

s/ Linda Holleran

Edward Hassi, Esq.

Linda Holleran, Esq.
Joseph R. Baker, Esq.
Thomas H. Brock, Esq.
Michael J. Bloom, Esq.
Jeanine K. Balbach, Esq.
J. Alexander Ansaldo, Esq.
Andrew K. Mann, Esqg.
Monica M. Castillo, Esq.

Federal Trade Commission

32 United States v. Or. State Med. Soc’y, 343 U.S. 326, 333 (1952) (internal citation omitted).
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

stop project pricing, end quote, was uncommon; is that
correct?

MR THAGARD. hject to the form
m scharacterizes the testinony.

MR, HUFFMAN: Join in the objection

A Pl ease repeat.

Q (BY MR BROCK) Am | correct that you
testified that the goal to, quote, to stop project
pricing, was in your words unconmon?

MR THAGARD. hject to the form
m scharacterizes the testinony.

A Not truly understandi ng your question

Q (BY MR BROCK) Do you know any other instance
in which the stated goal of the conpany was to stop
proj ect pricing?

A | do not know.

Q Are you aware of any instance in which the
goal -- stated goal of the conpany was to stop project
pricing?

A No.

Q You had never seen it before this e-mail cane
out ?

A No.

Q Have you ever seen it after that e-mamil cane

out ?

Freedom Court Reporting, Inc
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1 A | do not recall.

2 Q Are you saying you don't renmenber whet her

3 you've seen it, or you have never seen it since that
4 e-mai | came out?

5 A | do not recall seeing it since it canme out.
6 Q I'd al so direct your attention to about a

7 qgquarter of the way down the page and the |ine that

8 begins: "The TMs and DMs will follow the procedure
9 bel ow to make sure they are telling their custoners
10 that it is common [verbatim and that we can no | onger
11 project price."

12 Do you see that?

13 A Yes.

14 Q Did you instruct your territory nmanagers to
15 tell the custoners that Star could no | onger project
16 price?

17 A | do not recall that | did

18 Q | direct your attention to the first page of
19 Berry Exhibit 8. The first e-mail is to -- fromyou to
20 "jdjwistline@ol.com" Do you know whose e-mai

21 address that is?

22 A Yes.

23 Q Wo is it?

24 A John Ri stine.

25 Q And Kris Kadai, who's he?

Freedom Court Reporting, Inc

877-373-3660
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Page 133 Page 135
1 country. 1 Q. So then moving to the late
2 We had hit a number system 2 2008, early 2009 time period when ARRA
3 by which every fitting had a code on it, 3 was on the horizon and being developed,
4 for every casting had a letter code on 4 were you concerned that more states would
5 it, and that could identify where it was 5 add Buy America provisions as well?
6 made, when it was made and all the 6 A. We were concerned when we
7 testing that was done against it. No 7 saw the wording of what would constitute
8 domestic manufacturer had that. 8 domestic manufactured product in the ARRA
9 Star followed later once 9 documentation. We were concerned that
10 they saw the success of what we had done| 10 that was -- well, let me go back.
11 That was one. 11 The exact wording of what
12 Secondly, we used to do 100% 12 would constitute domestic manufactured
13 hydro-testing of our fittings before it 13 product under ARRA regulations, it was a
14 was released to the market. No other 14 much tighter definition than what used to
15 manufacturer did that. Every fitting was | 15 be in federal documents earlier. It
16 100% tested. We would tag it with a 16 basically ruled out Mexico, it ruled out
17 green tag, okay hydro-test it. It was an 17 Korea, all of these countries. So our
18 assurance of the quality that there would 18 concern was if this wording is now
19 not be problem in the field. 19 appropriated in all future federal
20 So these, we had very 20 spending or all future bills which
21 sophisticated quality control process 21 dictate waterworks spending, it could be
22 systems. Quality control was not 22 aproblem for us because it was becoming
23 catching a bad fitting after it is made. 23 more restrictive.
24 Quality control is controlling the 24 Q. So the threat from the ARRA
Page 134 Page 136
1 process so what comes out has a higher 1 to Sigma was that Sigma would not be able
2 expectation of better quality. So we 2 to compete for ARRA on funded jobs; is
3 could appeal to engineers in very 3 that correct?
4 technical terms as to why our quality was 4 MR. WHITE: Objection.
S superior. 5 MR. OSTOYICH: Objection.
6 Q. When you say superior, do 6 A. Yes.
7 you mean -- 7 Q. And additionally, that the
8 A. Through competition. And we 8 ARRA wording would spread into other
9 are ordered by what was needed by the 9 specifications and Sigma would not be
10 state of the AWWA specifications and 10 able to compete for those jobs?
11 quality. 11 A. Yes.
12 So these are the things that 12 Q. Sigma also believed that
13 we brought out and we explained, and in 13 some of its import sales would be at risk
14 most cases engineers are open-minded, and 14 with the ARRA, is that correct?
15 if they listen, they may want to test 15 A. Yes.
16 something, they may have wanted some more 16 Q. Why was that?
17 test documentation from us, and we would 17 A. Two reasons. One was at the
18 supply them and they would say yes. 18 spec level if ARRA became popular, the
19 Q. You said the engineers were 19 wording became popular, then -- well, let
20 not concerned about the price component? 20 me back up for a minute.
21 A. In most cases township 21 A lot of the spending at
22 engineers or somebody who is at the 22 state level is with matching funds from
23 specification end will not show too much 23 federal and state. Currently, when
24 interest in price. 24 federal and state funds are matched, the
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Page 137 Page 139
1 federal rules requiring Buy America did 1 MR. ANSALDO: Personally.
2 not apply. 2 A. | may have. | don't recall
3 If it was 100% federal 3 the specifics of the letter.
4 protect like a DOT project or a national 4 Q. Mr. Bhattacharji, I'm
5 highway or something like that, 5 showing you what's been previously marked
6 interstate, then the federal rules apply 6 CX 118911891994. It bears Bates stamp
7 and you cannot sell any foreign product. 7 SIG 0015539, and this is an e-mail from
8 But in more states where the states don't 8 you to Dickerson1215 at Bellsouth.net and
9 mandate a Buy America -- so in most 9 others on February 4, 2009; is that
10 states unlike Pennsylvania and New 10 correct?
11 Jersey, where states don't have a Buy 11 A. Yes.
12 America policy, when there's a project 12 Q. And this includes the
13 which is co-funded between federal and 13 attachment which is the customer petition
14 state, the federal rules on what 14 that's on Page 2. It should be on the
15 constitutes American made product do nott 15 back of your page.
16 apply. 16 Do you see that?
17 ARRA was the first step 17 A. Yes, | do.
18 where they went and specified that even 18 Q. Does this refresh your
19 if you take one dollar of federal money 19 recollection as to whether you drafted
20 into a project that may be millions of 20 this letter or not?
21 dollars of state, the ARRA rules and the 21 A. Yes.
22 ARRA definition of Buy America would | 22 Q. Did you draft this letter?
23 apply. 23 MR. WHITE: Objection.
24 So that was our fear, that 24 A. | mean, it's four years
Page 138 Page 140
1 that would move what was traditionally 1 back, but I would think so.
2 marketed that were open to imports would 2 Q. Have you had a chance to
3 flip to a domestic market. That was one 3 review CX 1189118919947
4 fear. 4 A. 1 justread it quickly now.
5 The second fear was that at 5 Q. Well, take all the time you
6 the customer level, if a customer said 6 like.
7 10% of their requirement of domestic 7 | have a general question,
8 fittings and 90% were imported, in order 8 which is, do you agree with the arguments
9 to assure themselves the 10%, access to 9 that are in this letter?
10 the 10%, and that 10% now became 15 or 20, 10 MR. OSTOYICH: The way
11 because of ARRA, in order to assure 11 that's phrased, I'll object, but
12 themselves of getting a share of this 12 go ahead.
13 growth because of ARRA, and in a down 13 MR. WHITE: 1 object, too,
14 market otherwise, they would be compelled | 14 but you may answer.
15 to give up some of their import business 15 A. Yes, | do.
16 in order to assure themselves of the 16 Q. And, I'msorry, | wasn't
17 domestic. 17 clear as to whether your testimony is
18 Q. In February of 2009 when the 18 that you did draft this or that you just
19 ARRA was pending, do you recall drafting 19 don't remember.
20 a letter for customers to send to their 20 A. 1 don't remember
21 representatives with respect to the Buy 21 specifically if | drafted it.
22 America provision? 22 Q. Okay. At the bottom of the
23 MR. WHITE: Him personally 23 middle paragraph, the second to the last
24 or Sigma? 24 sentence is: For some products there is

35 (Pages 137 to 140)



PUBLIC

Page 181 Page 183
1 product? 1 Q. On the second to the last
2 A. Yes. 2 page which is SIG 0014883, there's an
3 Q. Soin June of 2009, even 3 e-mail from Victor Pais to OEM 5.
4 though you wrote, we have decided to 4 Were you part of the OEM 5
5 offer a good range of DM and DFF and PR 5 distribution group?
6 and domestic version, your testimony now 6 A. Yes, | was.
7 isthat, in fact, Sigma had not made that 7 Q. And he refers to McWane's
8 decision? 8 offer to sell us BA product.
9 MR. WHITE: Objection; the 9 Was your understanding that
10 way you phrased it. 10 this offer was the one that we discussed
11 MR. OSTOYICH: And I'll 11 earlier, the 5% discount from the
12 object. 12 published price?
13 A. Yeah, we had not made the 13 A. Yes,itis.
14 decision. 14 Q. Why didn't Sigma accept
15 Q. Did the meetings that are 15 McWane's offer to buy fittings at a 5%
16 referred to here take place? 16 discount from McWane's published price?
17 A. Yes. 17 MR. OSTOYICH: Object to the
18 Q. Inthe meetings with Sigma's 18 form, but go ahead.
19 closest distributors -- did you 19 MR. WHITE: I join in the
20 participate in meetings with Sigma's 20 objection, but you may answer.
21 closest distributor friends in June of 21 A. Are you asking my opinion?
22 2009? 22 Q. Yes, from your recollection.
23 A. Yes, | did. 23 MR. OSTOYICH: | have a
24 Q. In meetings with Sigma's 24 different objection beyond that
Page 182 Page 184
1 closest distributors, did Sigma indicate 1 one, but go ahead.
2 or suggest to the distributors that Sigma 2 A. 5% didn't give us enough
3 would be providing or offering domestic 3 margin to even cover our costs of
4 fittings? 4 handling that fitting, let alone pay the
5 A. | don't recall specifically 5 volume rebates that were being associated
6 what we said at that meeting with regard 6 with the sale of such domestic fittings.
7 to when we would offer domestic fittings, 7 Q. Sigma would have lost money
8 but | do remember that the entire 8 if they had engaged in that arrangement
9 emphasis of this meeting was to tell our 9 with McWane?
10 distributors and discuss with them how to 10 A. Absolutely.
11 obtain waivers, which was the immediate 11 Q. And then on the -- I guess
12 focus at that point, because anything we 12 this is the third page -- the second page
13 decided to produce or take time for it to 13 of the document which is Bates SIG
14 come, they're looking at relief 14 0014882, the e-mail at the bottom, you
15 immediately. 15 write on June 5th: I'm glad the
16 Q. Mr. Bhattacharji, I'm 16 uncertainty is over, and we can hit the
17 showing you what's been previously marked 17 untraveled road once again.
18 as CX 118911891993. This bears the Bates| 18 What were you referring to?
19 stamp SIG 0014881, and this is an e-mail 19 A. Domestic manufacturing.
20 string, the most recent of which is from 20 McWane's offer ruled out
21 you to yourself, Stuart Box, Victor Pais 21 getting access to their fittings, so we
22 and others on June 8, 2009; is that 22 went back to speeding up our review of
23 correct? 23 how to make fittings in the country.
24 A. Yes. Yes, I read it 24 Q. And at this point in June of
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1 2009, did you have a sense or ballpark of 1 Q. And then two pages later,
2 how much it would cost for Sigma to 2 Sigma Bates stamp SIG 0016484, the
3 source domestic fittings? 3 heading, looking beyond '09 long-term
4 MR. WHITE: Objection; asked 4 plans; do you see that?
5 and answered. 5 A. Yes.
6 You may answer it again. 6 Q. And my questions are
7 A. Yeah, I think probably it 7 actually on the next page, No. 2 under
8 was by July. It was not in June. 8 that heading, SIG 0016485, and | believe
9 Q. Butin June you knew that 9 this is Item No. 2 under the heading
10 Star spent at least two-and-a-half 10 looking beyond '09, long-term plans.
11 million dollars to source patterns in 11 A. Okay.
12 Korea? 12 Q. The paragraph begins: As of
13 MR. WHITE: Objection. 13 now, the BA challenge is real.
14 A. Yes, we knew. 14 Do you see that?
15 Q. And also in June of 2009, 15 A. Yes, | do.
16 you were aware of the ongoing situation 16 Q. And the last sentence in
17 with respect to Sigma's finances and 17 that paragraph says: BA's sentiment is
18 their debt covenants? 18 gaining traction, and it may just become
19 A. Yes. 19 aregular and grilling part of our
20 Q. Mr. Bhattacharji, I'm 20 industry.
21 showing you what has been previously 21 Do you see that?
22 marked CX 118911891997. This bears Bateg 22 A. ldoseeit.
23 stamp SIG 0016479, 23 Q. Was it Sigma's belief in
24 This is an e-mail with the 24 June of 2009 that BA's sentiment was
Page 186 Page 188
1 attachment from you to Victor Pais on 1 gaining traction?
2 June 8, 2009; is that correct? 2 MR. OSTOYICH: I'll object
3 A. Yes. 3 to the form, but go ahead.
4 Q. And the subject line is SB1 4 MR. WHITE: | object as
5 to VP, edited BOD letter. 5 well.
6 Does this letter reflect 6 Go ahead.
7 your edits? 7 A. As far as Sigma believed, it
8 A. lwould say yes. 8 was a fear.
9 Q. Your understanding at the 9 Q. This sentence says: BA's
10 time was that this letter was destined 10 sentiment is gaining traction.
11 for the board of directors in one form or 11 Are you telling me what that
12 fashion; is that correct? 12 actually means is Sigma fears BA's
13 MR. WHITE: Objection. 13 sentiment might gain traction?
14 MR. OSTOYICH: Objection. 14 A. Yeah.
15 A. Yes. 15 Q. And then going to the next
16 Q. Page 4 of the document, 16 paragraph, the paragraph begins, over the
17 including the e-mail, is SIG 0016482, and| 17 last 10 years.
18 the heading says, immediate turn Q 209 18 Do you see that paragraph?
19 covenants; do you see that? 19 A. Right.
20 A. Right. 20 Q. And then the second sentence
21 Q. And this refers to the 21 says: Inthe next two to three years, we
22 covenant situation that we've been 22 expect this segment to grow to say 25% to
23 discussing? 23 30%.
24 A. Yes, it does. 24 Do you see that?
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Page 189

A. Yes.

Q. InJune of 2009, did Sigma
believe the Buy American segment of the
market would outlast the ARRA?

MR. OSTOYICH: The way it's
phrased, I'll object, but go

ahead.

A. Wedidn't believe, but we
were afraid it might happen. It was
something to be concerned with in terms
of future planning.

Q. Andthisis a letter that
Victor planned to deliver to the board of
directors; is that correct?

A. Yes.

MR. WHITE: Obijection.

Q. Would you have left
inaccuracies in the letter when you
edited it?

MR. WHITE: Obijection.
MR. OSTOYICH: Objection.

A. It's not inaccuracy as much
as a lot of it's material. He writes
with a sense of definitiveness which will

OCoO~NOOOUAWNPE

Page 191

was something that we were afraid of, and
certainly the size of the domestic market
from where it was was going to grow.
Nobody even knew the extent of it. Thesg
are all conjectures because there's no
published data on the domestic.

So we thought it was 15, we
thought it would double. If you ask me
today, I still wouldn't be able to tell
you how much is that ARRA market.

Q. Now, on the next page, which
is -- we're still on CX 118911891997, and
the exact page is SIG 0016486. That's
the second to the last paragraph. It's
just one line.

We expect the total
investment in SDP capability to be about
$5 million.

Do you see that?

A. ldo.

Q. Is that consistent with your
understanding at the time?

A. Here Victor is talking about
getting Metalfit to hand over all their

Page 190

not be totally justified.

Q. But this is something that
you edited; correct?

A. 1did, butit's not that |
changed every sentence, so then it would
be mine.

So he wrote something,
whatever | expect needed in 18 years, but
that's the way he writes. | can't change
the person completely by putting commas
and stuff. That's the way he writes.

Q. InJune of 2009, did you
personally fear that the Buy America
segment could grow to 30% of the market?

MR. OSTOYICH: Objection; go
ahead.

A. 1 'was concerned that if this
language that politicians had introduced
into the ARRA would carry into the other
thing, it could go up. And whether |
felt it was 25% or 30% is a conjecture.
It's a conjecture.

I think earlier | had said

15 to 20, 25. We really didn't know. It

Page 192

patterns to us and move them across the
border and produce in Texas somewhere.

The foundry had not been
located, but that whole thing died on the
line because Metalfit refused to part
with their patterns. We tried to get
them to lend us the patterns, leave us
the patterns or in some way give us the
patterns, but they said no.

| mean, this was in June,
and within a couple of weeks of that,
Metalfit -- it was a plan to go to
Metalfit and do all this, but Metalfit
refused to do that.

Q. Okay. And the $5 million
investment to work with Metalfit would
have been less expensive than the other
alternatives?

A. The advantage of the
Metalfit was that we could immediately
bring those patterns into production.

The two biggest things were
the amount of money and the time we
needed to get them. So if they allowed
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Page 237

Page 239

1 explanation of what Tyler meant by this 1 MR. OSTOYICH: The way that
2 in terms of whole entire job or a bit 2 was phrased, | object.
3 that we made. The prices could vary 3 MR. WHITE: You're
4 wherever we wanted, but overall, they 4 mischaracterizing the agreement.
5 wanted to see the price to be within 98% 5 A. |think we agreed to buy all
6 of their recommended price for domestic 6 our domestic fittings from McWane in the
7 fittings. 7 agreement.
8 Q. Was that term incorporated 8 Q. Mr. Bhattacharji, I'm
9 into the final agreement between Sigma 9 showing you what has been previously
10 and McWane? 10 marked as CX 118911890271.
11 A. Price maintenance? 11 This is an e-mail from Jim
12 Q. Yes. 12 McGivern to Victor Pais, Siddharth
13 A. ldon'trecall. We can 13 Bhattacharji and others on September 9,
14 check. In concept, | understood what 14 20009; is that correct?
15 they meant here, but they gave a 15 A. Yes.
16 spreadsheet to explain what you meant. 16 Q. And the subject line is MDA.
17 It's not a tracking of each individual 17 Did I understand your
18 item, but all they wanted to make sure 18 previous testimony that the MDA later
19 was that the price was within 98% of thatt 19 became known as the OEM Distribution
20 recommended price. 20 Agreement?
21 Q. On the second to the last 21 A. That's right.
22 paragraph, it begins: On the yard 22 Q. Atthe end of the second
23 monitoring. 23 line, there's a sentence that begins: On
24 Do you see that paragraph? 24 acouple of our points -- actually, the
Page 238 Page 240
1 A. Yes. 1 sentence reads: On a couple of our
2 Q. Anditsays: He understood 2 points, he says he needs to go back to
3 JS's point. So I understand JS is your 3 anti-trust counsel to see if they're
4 lawyer? 4 okay, e.g., our request that McWane will
) A. Yes. 5 Dbe following the same rules on pricing
6 Q. And does he refer to JP? 6 and customers that they are imposing on
7 MR. OSTOYICH: Well, 7 us.
8 objection to form. 8 Do you see that sentence?
9 A. He's telling me that Procter 9 A. ldo.
10 understood what we were trying to say in| 10 Q. Didyou have an
11 terms of our objection. 11 understanding of the request that
12 Q. Didyou have an 12 Mr. McGivern is referring to in September
13 understanding in September of 2009 that | 13 of 2009?
14 McWane would only enter into the OEM| 14 MR. OSTOYICH: I'll object
15 distribution agreement with Sigma if 15 to it.
16 Sigma provided assurances that it would | 16 MR. WHITE: And I'm going to
17 not source domestic fittings from 17 caution the witness if the
18 anywhere else? 18 understanding is a product of
19 A. Yes. 19 discussions that you had with
20 Q. Did Sigma provide McWane 20 Mr. McGivern and legal counsel, |
21 with assurances that it would not source | 21 don't want you to reveal it.
22 domestic fittings from anywhere other 22 A. 1diddiscuss it between Jim
23 than McWane? 23 McGivern and our lawyer, but this is
24 MR. WHITE: Objection. 24 relating to Jim's concern as to what
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1 price McWane will be selling their 1 limited fashion, so there's nothing less
2 fittings to their customers. 2 we could do.
3 To me, that was never a 3 Q. And were you concerned
4 concern, because as long as | got the 4 personally that if Sigma continued to
5 fitting from McWane and | knew what price 5 fight Buy American provisions in other
6 | was buying it at, | was okay about 6 contexts outside the ARRA, that McWane
7 selling it. But Jim had raised this 7 would terminate the OEM Distribution
8 question, but it struck him asto a 8 Agreement?
9 question that needed an answer. 9 A. No. Infact, the whole
10 Q. Did business people at Sigma 10 focus on that was that we would not do
11 express to you that they were concerned 11 anything to upset the ARRA. And in any
12 that if Sigma had to charge 98% of 12 case, to me, it was a moot point.
13 McWane's published prices, McWane should 13 It did not stop us from
14 also have to charge 98% of their 14 going and changing the specification at
15 published prices? 15 an engineering level or at a township
16 MR. OSTOYICH: The way 16 level. Something that we had been doing
17 that's phrased, I'll object. 17 for years, we continued doing.
18 Go ahead. 18 Q. Mr. Bhattacharji, I'm
19 A. | don't recall the key 19 showing you what's been previously marked
20 people in the discussion, like Mitchell 20 CX118911890935. This bears Bates numbe
21 having any concern, or even discussing 21 SIG 0004415.
22 with Victor, because for us, as long as 22 This is an e-mail chain, the
23 we had the fitting, we knew we could 23 most recent of which is from Walter
24 sell. 24 Florence to you and others on November 3,
Page 242 Page 244
1 | think Jim was probably the 1 2009; is that correct?
2 only person who brought this up, and 2 A. Yes.
3 almost like a legal point rather than a 3 Q. And immediately prior to
4 business point. 4 Mr. Florence's e-mail is an e-mail from
5 Q. Atthistime in September of 5 you to Mr. McGivern and Mr. Florence and
6 2009, had Mr. McGivern assumed a role 6 Victor Pais on November 3, 2009; correct?
7 within Sigma? 7 A. Could you repeat your
8 A. Yeah, he had just come on 8 question? | was reading the document.
9 board at the end of July sometime. 9 Q. Sure. Go ahead and read it.
10 Q. And he was the CEO at this 10 A. Okay. Iread it.
11 time? 11 Q. The e-mail immediately under
12 A. He had joined as the CEO. 12 Mr. Florence's e-mail is from you to
13 Q. After Sigma and McWane 13 Mr. McGivern and others, including
14 entered into the OEM Distribution 14 Mr. Florence on November 3, 2009.
15 Agreement, did Sigma draw down its 15 Do you see that?
16 efforts to fight Buy American 16 A. Yes.
17 regulations? 17 Q. And you write: Even if we
18 A. That was a lost battle, and 18 are technically not violating the MDA by
19 | don't think we had to do anything at 19 speaking as investors and not SIG, we can
20 that point. The agreement and the ARRA| 20 not afford to antagonize McWane who can
21 had been signed, the money had been 21 pull the MDA off the table using some
22 disbursed. They were going about it in 22 other excuse if they feel strongly about
23 their merry way. 23 our attempts to beat back the BA laws
24 It was given in a very 24 related to pipe fittings.
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1 Do you see that? 1 Q. Mr. Bhattacharji, | wanted
2 A. Yes, | do. 2 to make sure | understand something that
3 Q. And was that your opinion at 3 you testified to this morning.
4 the time? 4 | believe you said it would
5 A. We had signed an agreement 5 take 18 to 24 months for Sigma to have an
6 saying we are not going to fight against 6 inventory of a full range of fittings
7 the BA ARRA, so it made no sense for us 7 under its domestic sourcing plan; is that
8 todoitina subterfuge. We signed an 8 correct?
9 agreement, and we meant to keep it. 9 A. | testified that in the
10 Q. And that included not just 10 morning, on rethinking on a full range,
11 the ARRA, but other Buy American laws; i§ 11 it would probably take longer.
12 that correct? 12 Q. Andin 2009, did Sigma
13 A. Yeah, but the Buy American 13 believe that it would take 18 months to
14 laws related to the ARRA issues. It had 14 develop a full range of fittings in
15 no impact in our day-to-day going and 15 inventory?
16 changing specifications. That was not in 16 A. | mean, we were kind of
17 this thing. So we draw a distinction 17 hoping it would get done, but I think
18 between those two levels of Buy America 18 it's unrealistic.
19 application. 19 Q. But Sigma would have been
20 Q. So you continued to try to 20 able to sell less than a full range of
21 engineer level change specifications; 21 fittings more quickly than 18 months; is
22 right? 22 that correct?
23 A. Absolutely. 23 A.  We were able to sell
24 Q. Butat the bigger level of 24 fittings as they came off the line. As
Page 246 Page 248
1 government Buy America provisions, youno| 1 some of them got developed and produced,
2 longer tried to change those rules? 2 we would start selling, but the impact on
3 A. That's what we had signed, 3 how much sales we could make would only
4 s0no. 4 start after the first set of fittings
5 MR. WHITE: We were just 5 started coming into the market, which
6 talking about time. 6 would not be for a full series of months,
7 It's my understanding that 7 so we would be losing business.
8 you were going to have about 8 Secondly, we also would have
9 three-and-a-half hours of 9 to guess which configurations would be
10 questioning. 10 selling, and we may have made some
11 MR. ANSALDO: I'm doing 11 fittings and those were not the ones that
12 everything | can to get through 12 are required on the job, so it's very
13 this as quickly as I can. 13 difficult to make any hard assumptions in
14 MR. WHITE: And | haven't 14 this. It's a difficult question to
15 been keeping exact time, but it's 15 answer.
16 about 20 minutes by my 16 Q. Are you familiar with the
17 calculation. 17 Sigma mega plan?
18 MR. ANSALDO: So I can take 18 A. Victor has used that term
19 a five-minute break, Joe, if you 19 many times in the 25 years we have worked
20 want and then do my 20 minutes. 20 together.
21 - - - 21 Q. As executive vice president,
22 (A recess occurred.) 22 did you contribute to the mega plan?
23 - - - 23 MR. WHITE: Objection.
24 BY MR. ANSALDO: 24 A. | have to see what this is.
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1 Q. lonly have questions on a 1 2009 and 2010?
2 couple of pages that | can point you to, 2 A. That's right.
3 but first let me know if you recognize 3 Q. So my questions are on Page
4 the document. 4 14 of the financial statements, but the
5 For the record, this is CX 5 CX 11891189 brand is 1748016.
6 1189 11891745 with Bates number SIG 6 A. That's Page 13? Page 13 or
7 0003469, and this is an e-mail from Jeff 7 147
8 Marcus to M4 at Sigmaco.com on August 7, 8 MR. WHITE: 14.
9 2009, subject, SIG mega plan, sent to 9 A. Okay. Thanks. I have the
10 Aries. 10 page.
11 A. Inafirst glance through 11 Q. At the bottom of the first
12 the document -- 12 paragraph, it reads: The total
13 Q. Do you recognize this 13 outstanding balances at December 31, 2010
14 document? 14 in 2009 approximated $50,906,566 and
15 A. Not specifically, but I know 15 $31,356,000 respectively.
16 where he's heading on this. 16 Do you see that?
17 Q. On Page 11 of the power 17 MR. WHITE: I'm sorry. |
18 point, which is CX 118911891745-031, does| 18 lost you.
19 this page represent Sigma's debt status 19 MR. OSTOYICH: Where are
20 as of August 2009, as you understood it? 20 you?
21 MR. OSTOYICH: Hangon. | 21 MR. WHITE: Under the
22 must be on the wrong page. What 22 heading second lien term loans?
23 does it say at the top, Alex? 23 MR. ANSALDO: No.
24 MR. ANSALDO: The bottom 24 MR. WHITE: What page at the
Page 250 Page 252
1 right is 1745031, the CX 11891189 1 bottom? What page of the
2 mark. 2 presentation?
3 MR. OSTOYICH: Page 11. I'm 3 MR. ANSALDO: ltis
4 on that page. Okay, go ahead, | 4 presentation Page 14, and that
5 guess. 5 should be Bates number SIGTP
6 A. 1 don't know what this is. 6 00067107.
7 It says 2010, March, June, September, 7 MR. OSTOYICH: | don't see
8 December. Draft form and not intended 8 where you're reading from.
9 to constitute a representation. | have 9 MR. WHITE: Joe, I'm sorry,
10 no idea what this is. 10 he's at the bottom of the first
11 Q. Okay. Well, then let's put 11 paragraph on the page.
12 that aside. 12 MR. OSTOYICH: Okay. Got
13 Mr. Bhattacharji, I'm 13 you.
14 showing you what's been previously marked 14 MR. WHITE: Okay.
15 CX 118911891748, and the cover page says| 15 BY MR. ANSALDO:
16 Sigma International Group, Inc. and 16 Q. Mr. Bhattacharji, do you see
17 Subsidiaries Consolidated Financial 17 where we are?
18 Statements and Supplementary Information,| 18 A. Yes.
19 years ended December 31, 2010 and 2009. | 19 Q. Does that indicate that
20 The Bates stamp is SIGTP 20 through the course of 2010, Sigma's first
21 00067092; is that correct? 21 lien debt increased by about $20 million?
22 A. Yes. 22 A. Yes, itincreased.
23 Q. Okay. Are these Sigma's 23 Q. And then under the heading
24 consolidated financial statements from 24 second lien term loans, four lines from
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1 A ldid 1 Q. SIGMA is an importer of waterworks
2 Q. Who reported directly to you? 2 products; right?
3 A. Dennis Wilson, Jimmy Brewer -- even 3 A. Primarily.
4 people that are no longer there? 4 Q. Does SIGMA actually manufacture its own
5 Q. Yes. 5 fittings?
6 A. --Richard Pratt, Ann Powell, Jessica 6 A. We consider the fact that we -- we
7 Johnson, Stan Sharit. 7 consider it manufacturing.
8 MR. WHITE: Can you spell that for the 8 Q. What do you mean by you consider it
9 court reporter, please? 9 manufacturing?
10 A. I'mnotsure | can. S-H-A-R-I-T, 10  A. The products are made to our
11 Sharit. 11 specifications under our quality control
12 Q. (BY MR. LAVERY) Is that everyone? | 12 team. We hire the processing.
13 A. To the best of my recollection. 13 Q. Butyou hire another company to do the
14 Q. Good enough for me. And in your 14 processing?
15 current position, who do you report to? 15 A, That's correct.
16 A. Mitchell Rona. 16 Q. Has SIGMA ever manufactured its own
17 Q. And do you have anyone that reports 17 fittings?
18 directly to you now? 18 A, Other than for trials?
19 A. ldo. 19 Q. For resell.
20 Q. Who would that be? 20  A. I know of three fittings that were made
21 THE WITNESS: You're going to haved 21 attrial that were eventually sold.
22 hard time with these. 22 Q. Which fittings are those?
23  A. Sreenivasa Rao. 23 A. It'stwo 24-inch 45's and one 48-inch
Page 14 Page 16
1 Q. Ifyou could spell -- 1 45
2 A. I'mnot even going to try. 2 Q. Other than those, has SIGMA ever
3 Sreni, S-R-E-N-1. Rao, R-A-O. 3 manufactured its own fittings?
4 Ajay Roy. That's A-J-A-Y R-O-Y. 4 A. Not to my knowledge.
5 Krishna -- | can't even pronounce 5 MR. WHITE: Objection.
6 Krishna's last name. KY. 6 If I object, it's just an objection for
7 And CS, MCS. 7 therecord. I'm not -- | guess | can't help
8 We use abbreviations for obvious 8 myself sometimes. | think the question is
9 reasons. Those are the engineers who work in 9 vague. If I have something | want to
10 Cream Ridge. 10 instruct you on, I'll let you know.
11 Q. Where? 11 Q. (BY MR. LAVERY) SIGMA imports fittingp
12 A. In New Jersey. 12 into the United States for resell; correct?
13 Q. So everyone that reports to you now is 13 MR. ANSALDO: Obijection, leading.
14 anengineer? 14 A, Correct.
15 A Yes. 15 Q. (BY MR. LAVERY) And does it supply
16 Overseas is JH, KS. That's fairly 16 those imported fittings to your customers in
17 extensive. 17 the United States?
18 Q. And when you say overseas, where is 18 A Yes.
19 that? 19 Q. What countries does SIGMA import from?
20  A. We have an office in India called Silo, 20  A. Chinaand India.
21 S-I-L-O; SIGMA-India Liaison Office, and we 21 Q. Any others?
22 have an office in China called SCO-SIGMA 22  A. Not that I'm aware of -- I'm sorry,
23 China office. 23 Mexico.
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1 Q. When was that? 1 Q. When specifically did you begin
2 A Ingeneral, 2008, 2009. 2 evaluating the feasibility of having SIGMA
3 Q. Who made the determination that SIGMA 3 produced its own ductile iron waterworks
4 wanted to explore the feasibility of having 4 fittings in the United States?
5 its own ductile iron waterworks fittings 5 MR. WHITE: To clarify, when you say
6 produced in the United States? 6 you, do you mean SIGMA or do you mean Mr. Bok
7  A. The management team. 7 personally?
8 Q. Who's on the management team? 8 Q. (BY MR. LAVERY) I'll restate the
9 A. It would be Victor Pais, Siddharth 9 question. Mr. Box, you personally were
10 Bhattacharji, Gopi Ratham, G-O-P-I 10 involved in evaluating the feasibility of
11 R-A-T-H-A-M, Mitchell Rona. 11 having SIGMA produce its own ductile iron
12 Q. Areyou aware of why SIGMA made that 12 waterworks fittings in the United States;
13 determination that it would like to explore 13 correct?
14 the feasibility of having fittings produced 14 A Yes,sir.
15 in the United States? 15 Q. When did your personal evaluation of
16 MR. ANSALDO: Obijection, foundation. 16 that start?
17  A. I was never told specifically. 17  A. lcan'tgive you a specific date. My
18 Q. (BY MR. LAVERY) Were you involved in 18 recollection is that it was in the spring of
19 making the decision? 19 '08.
20  A. Toexplore the possibility? 20 MR. WHITE: If you're not sure, he
21 Q. Yes. I'll restate. Were you involved 21 can -- they've got documents to refresh your
22 in making the decision to explore the 22 recollection.
23 possibility of having fittings produced in 23 A. I need my recollection refreshed. |
Page 22 Page 24
1 the United States? 1 can't remember the exact date. It was the
2 A Yes. 2 spring of '08 or '09, I'm not sure which.
3 Q. Who else was involved? 3 Q. (BY MR. LAVERY) And did someone ask yo
4  A. That same group. 4 to evaluate that possibility?
5 Q. To the best of your knowledge, why did 5 A Yes.
6 SIGMA make the ultimate determination that it 6 Q. Who was that?
7 needed to explore the feasibility of having 7 A. The management team.
8 fittings produced in the United States? 8 Q. Anyone specific on the management team?
9 MR. ANSALDO: Obijection, foundation. 9 A, lwasinvolved in that group and it was
10 A. My understanding was that there was a 10 agroup decision.
11 domestic market that we had never tapped and | 11 Q. What was your involvement with that
12 that the ARRA was going to affect potentially | 12 group?
13 our market share and we needed a response to | 13  A. That's kind of broad. Can you narrow
14 that threat to market share. 14 the question?
15 Q. (BY MR. LAVERY) What is ARRA? 15 Q. Sure. Within that group, what were
16  A. Ithink it's American Resources and 16 your responsibilities?
17 Recovery Act. I'm not sure that's correct. 17 A. ldon't think that's any better.
18 Q. Ifltold you it was the America 18 MR. WHITE: 1 agree.
19 Recovery and Reinvestment Act, would you 19 Q. (BY MR. LAVERY) To the best of your
20 agree with that? 20 knowledge, what job functions did you perform
21  A. Yes, | would agree with that. 21 as part of that group in evaluating the
22 Q. Do you know when ARRA was passed? 22 feasibility of SIGMA having its own ductile
23 A ldonot. 23 iron waterworks fittings produced in the

j o=
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1 United States? 1 quality inspection procedure. It's spelled
2 MR. WHITE: I'm sorry. Can we go off 2 outin the QIP.
3 the record for just a second? 3 Q. And there are technical specifications
4 MR. LAVERY: Sure. 4 spelled out in the QIP?
5 (OFF-THE-RECORD.) 5 A Yes.
6 Q. (BY MR. LAVERY) Back on the record 6 Q. Over what period of time did you visit
7 You said you were asked to perform an 7 these 50 or so foundries?
8 analysis of the feasibility of having SIGMA 8 A. I neversaid | visited all of the
9 produce its own ductile iron waterworks 9 foundries. | said we investigated the
10 fittings in the United States; correct? 10 capabilities of over 50 foundries.
11 A Letme clarify. | was asked to gather 11 Q. Over what period of time did you
12 information which would be used in the 12 investigate the capabilities of the over 50
13 analysis. | actually didn't perform the 13 foundries?
14 analysis myself. 14  A. From the beginning of the research into
15 Q. Okay. What did you do to gather this 15 domestic production until the decision was
16 information? 16 made not to go forward with domestic
17  A. | wentto foundries and asked for 17 production.
18 quotations for the production of our 18 Q. And when was that decision made?
19 products. 19 A, Idon'trecall an exact date.
20 Q. What foundries did you go to? 20 Q. Besides investigating the over 50
21 A lcangiveyouallist. | may not 21 foundries, did you do anything else to
22 remember every foundry. I'm sure there's a 22 explore the feasibility of having ductile
23 record somewhere of every foundry that we 23 iron waterworks fittings produced for SIGMA
Page 26 Page 28
1 contacted. 1 inthe United States?
2 Q. Doyou have an idea, roughly, how many 2 MR. WHITE: Objection, asked and
3 foundries you went to? 3 answered.
4  A. Over50. 4 THE WITNESS: I'm sorry. Objection
5 Q. What else did you do to gather 5 what?
6 information? 6 MR. WHITE: 1 said asked and answered.
7  A. That's basically it. Transportation 7 You had already described some of the other
8 costs -- we investigated transportation 8 things you did.
9 costs, we investigated machine options. We 9 Do you want him to describe them again?
10 investigated industry costs finishing 10 MR. LAVERY: | do.
11 operations. 11 MR. WHITE: All right. You may
12 Q. Are there any prerequisites for having 12 describe them again.
13 ductile iron pipe fittings produced in the 13 A, We looked at all aspects of the
14 United States? 14 processing steps necessary from the beginning
15 MR. WHITE: Objection. 15 to the end; casting, machining,
16 MR. ANSALDO: Obijection, vague. 16 transportation, finishing.
17  A. Technical? 17 MR. LAVERY: I'm going to mark documerit
18 Q. (BY MR. LAVERY) Technical, yes. 18 SIG0001691 as Box 1.
19  A. The foundry has to be capable of 19 (Exhibit Number 1 was marked and
20 producing a high quality of ductile iron. 20 attached.)
21 Q. How do you evaluate whether they're 21 Q. (BY MR. LAVERY) Can you take a look af
22 capable of doing that? 22 that for me, please?
23  A. We have a document called a QIP, a 23  A. (Witness complies.)
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1 MR. WHITE: Did you get his objection? 1 intermediate -- strike that. Did you find

2 THE REPORTER: Yes, | did. 2 that it would be too expensive produce small

3 Q. (BY MR. LAVERY) So in your exploration 3 fittings domestically?

4 you found that it would be a very large 4 MR. ANSALDO: Obijection, leading,

5 undertaking to obtain the large number of 5 vague, foundation.

6 part numbers necessary -- 6  A. Itwasn't my position to judge what was

7 A Yes. 7 too expensive and what was not too expensive.

8 Q. --for small and intermediate fittings? 8 Q. (BY MR. LAVERY) In your recommendation

9 A. lsaid small. 9 to the management team, did you take costs
10 MR. ANSALDO: Objection. 10 into consideration?

11 Q. (BY MR. LAVERY) Small fittings. Did 11 A Yes.

12 you give a recommendation to the management 12 Q. As part of your determination that it

13 team regarding intermediate fittings? 13 was not worth it to pursue small fittings

14  A. | was ambivalent. 14 domestically, was cost a factor?

15 Q. Expand on that. What do you mean you 15 A, Total risk was the driving force.

16 were ambivalent? 16 Q. Total risk?

17 MR. WHITE: You don't have to expand. 17  A. Total risk; cost, large undertaking,

18 He asked you a question, what do you mean by 18 capital expenditure.

19 ambivalent. You can answer that question 19 Q. Did you think it would be in a bad

20 please. 20 business decision?

21  A. I meant by ambivalent that | was -- | 21 MR. ANSALDO: Obijection, leading.

22 had no strong opinion one way or the other. 22 MR. WHITE: Objection.

23 Q. (BY MR. LAVERY) And to be clear, what 23 A, Icanonly give my personal opinion.
Page 58 Page 60

1 do you define as intermediate fittings? 1 Q. (BY MR. LAVERY) I'm asking for your

2 A. 14 through 24. 2 personal opinion. Did you did think it would

3 Q. Eventually, the management team decided 3 be a bad business decision?

4 that it would not produce intermediate 4 MR. ANSALDO: Obijection to leading,

5 fittings domestically; correct? 5 foundation.

6 MR. ANSALDO: Objection, vague. 6  A. Ifeltitwas a necessity that we do

7 A. Correct. 7 something. We needed to service our

8 Q. (BY MR. LAVERY) Did you have a 8 customers.

9 recommendation to the management team 9 Q. (BY MR. LAVERY) So you thought it would
10 regarding large fittings? 10 be a bad decision, business decision to have
11  A. Yes. 11 fittings produced domestically for SIGMA?
12 Q. What was that recommendation? 12 MR. ANSALDO: Objection, vague,

13  A. That we continue to pursue manufacture 13 leading, foundation.

14 of large diameter domestic fittings. 14 A. SIGMA needed a domestic line of

15 Q. Did the management team decide to 15 fittings to service our customers. So the

16 continue to pursue large diameter domestic 16 business decision was we needed -- we needed
17 fittings? 17 to have a way to provide domestic fittings to
18 A. No. 18 our customers.

19 Q. Inyour recommendations, did you take 19 Q. (BY MR. LAVERY) But ultimately, the
20 costs into consideration? 20 management team chose not to produce

21 A. Yes. 21 domestically?

22 Q. Didyou find that it would be too 22 A. That's correct.

23 expensive to pursue producing small and 23 Q. And you recommended that they do not
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1 produce domestically for small fittings? 1 negotiating the agreement whatsoever;
2 A. You asked me my opinion. I stated my 2 correct?
3 opinion to them, but my opinion didn't hold 3 A Correct.
4 much weight. 4 Q. Were you aware that these negotiations
5 Q. Did you tell the management team in 5 were going on at the same time you're
6 your opinion it would be a bad business 6 evaluating the feasibility of SIGMA entering
7 decision? 7 domestic production?
8 A. Ifthere was another option. 8 MR. WHITE: Objection, lacks
9 Q. Who did you communicate this to? 9 foundation. Go ahead.
10 A. Mitchell. 10 A lwas.
11 Q. Mitchell Rona? 11 Q. (BY MR. LAVERY) But again, you had ng
12 A. Uh-huh. 12 involvement in the negotiating the MDA with
13 Q. You felt that SIGMA needed to do 13 McWane; correct?
14 something; correct? 14 A, ldid not.
15 A Yes. 15 Q. Areyou an engineer by trade?
16 Q. What do you mean by that? 16  A. Education.
17  A. We needed to have an option of 17 Q. Where did you go to school?
18 supplying domestic fittings to our customers. 18  A. University of Alabama-Birmingham.
19 Q. Were you customers demanding domestic 19 Q. For your entire career at SIGMA, have
20 fittings? 20 your job responsibilities generally revolved
21 A Yes. 21 around engineering, at least in some aspect?
22 Q. Did you ever tell customers that you 22 MR. WHITE: Objection.
23 would, in fact, have domestic fittings 23 A. Not until recently. I'm an operations
Page 62 Page 64
1 available? 1 guy.
2 MR. WHITE: Him personally? 2 Q. (BY MR. LAVERY) For your entire career
3 A. Personally, | never told any customers. 3 at SIGMA, you have been in either operations
4 Q. (BY MR. LAVERY) Are you aware of SIGM/ 4 or engineering; is that correct?
5 telling customers that they would have 5 MR. ANSALDO: Objection, vague, form.
6 domestic fittings available? 6 A. Basically.
7 MR. ANSALDO: Objection, foundation. 7 Q. (BY MR. LAVERY) Have you ever had any
8 A Yes. 8 direct responsibilities for determining the
9 Q. (BY MR. LAVERY) Are you familiar with 9 pricing of products?
10 the company Frontenac? 10  A. | have not.
11  A. Only to the extent that | know that 11 MR. WHITE: At SIGMA or in his career?
12 they are the capital investment people that 12 Q. (BY MR. LAVERY) I'll restate the
13 have a large share of SIGMA. 13 question. At SIGMA, have you ever had any
14 Q. Are you aware that SIGMA entered a 14 direct responsibility for determining the
15 Master Distribution Agreement with McWane? 15 pricing of products?
16 A. lam. 16  A. Fittings?
17 Q. Approximately when was that? 17 Q. Fittings.
18  A. Late summer, early fall of 2009. Is 18 A. No.
19 that right? 19 Q. Have you ever had any direct
20 Q. Did you have any direct involvement in 20 responsibility for determining multipliers
21 negotiating the agreement? 21 for fittings?
22 A. ldid not. 22  A. No.
23 Q. Soyou had no direct responsibility for 23 Q. Have you ever been directly responsible
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1 produce domestically for small fittings? 1 negotiating the agreement whatsoever;
2 A. You asked me my opinion. I stated my 2 correct?
3 opinion to them, but my opinion didn't hold 3 A Correct.
4 much weight. 4 Q. Were you aware that these negotiations
5 Q. Did you tell the management team in 5 were going on at the same time you're
6 your opinion it would be a bad business 6 evaluating the feasibility of SIGMA entering
7 decision? 7 domestic production?
8 A. Ifthere was another option. 8 MR. WHITE: Objection, lacks
9 Q. Who did you communicate this to? 9 foundation. Go ahead.
10 A. Mitchell. 10 A lwas.
11 Q. Mitchell Rona? 11 Q. (BY MR. LAVERY) But again, you had ng
12 A. Uh-huh. 12 involvement in the negotiating the MDA with
13 Q. You felt that SIGMA needed to do 13 McWane; correct?
14 something; correct? 14 A, ldid not.
15 A Yes. 15 Q. Areyou an engineer by trade?
16 Q. What do you mean by that? 16  A. Education.
17  A. We needed to have an option of 17 Q. Where did you go to school?
18 supplying domestic fittings to our customers. 18  A. University of Alabama-Birmingham.
19 Q. Were you customers demanding domestic 19 Q. For your entire career at SIGMA, have
20 fittings? 20 your job responsibilities generally revolved
21 A Yes. 21 around engineering, at least in some aspect?
22 Q. Did you ever tell customers that you 22 MR. WHITE: Objection.
23 would, in fact, have domestic fittings 23 A. Not until recently. I'm an operations
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1 available? 1 guy.
2 MR. WHITE: Him personally? 2 Q. (BY MR. LAVERY) For your entire career
3 A. Personally, | never told any customers. 3 at SIGMA, you have been in either operations
4 Q. (BY MR. LAVERY) Are you aware of SIGM/ 4 or engineering; is that correct?
5 telling customers that they would have 5 MR. ANSALDO: Objection, vague, form.
6 domestic fittings available? 6 A. Basically.
7 MR. ANSALDO: Objection, foundation. 7 Q. (BY MR. LAVERY) Have you ever had any
8 A Yes. 8 direct responsibilities for determining the
9 Q. (BY MR. LAVERY) Are you familiar with 9 pricing of products?
10 the company Frontenac? 10  A. | have not.
11  A. Only to the extent that | know that 11 MR. WHITE: At SIGMA or in his career?
12 they are the capital investment people that 12 Q. (BY MR. LAVERY) I'll restate the
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APPEARING ON BEHALF OF THE COMPLAINANT:
J. Alexander Ansaldo, Esq.
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UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
IN THE MATTER OF:
MCWANE, INC.,a corporation,
and PUBLIC DOCKET NO. 9351
STAR PIPE PRODUCTS, LTD.,
alimited partnership,

Respondents.

DEPOSITION OF TOM BRAKEFIELD - VOLUME |
MAY 4, 2012

STIPULATION

ITISSTIPULATED AND AGREED by and
between the parties through their respective
counsel that the deposition of TOM BRAKEFIELD
may be taken before Susan Masters Goldman,
Commissioner and Notary Public, at the
offices of Maynard, Cooper & Gale, 2400
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4th day of May, 2012, commencing at 9:45 am.
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1 I'll say that not only the transcript is 1 Q. Andyou have an obligation to tell the
2 confidential, but any exhibits that are 2 truth, asyou know it?
3 attached to the transcript as well. 3 A Yes dr.
4 MR. ANSALDO: My understanding is that 4 Q. Mr. Brakefield, I'm going to show you
5 Mr. Cruise will be bound by the protective 5 some documents. Before | get to them, my
6 order? 6 understanding isthat DIFRA had avery brief
7 MR. CRUISE: Yes. 7 period where it was actually operational. Is
8 MR. OSTOYICH: Iseverybody ready to 8 that fair?
9 start? 9 A. That'scorrect.
10 Q. (BY MR. OSTOYICH) Mr. Brakefield, good 10 Q. Itlookslike from the documents that
11 morning again. 11 the organization produced and other documents
12 A. Good morning. 12 that DIFRA was essentially talked about,
13 Q. Just so we are clear on the record, my 13 started to be formed sometime in the mid
14 understanding is that you either were or 14 2000's, but effectively didn't really do
15 perhaps still are, and you can clarify it for 15 anything until 2008. Isthat fair?
16 me, president of the Ductile Iron Fittings 16 A. That's correct.
17 Research Association. 17 MR. ANSALDO: Objection, leading.
18 A. That'scorrect. 18 Q. (BY MR.OSTOYICH) Let'smark as
19 Q. Do you know yourself whether you still 19 Exhibit 1, and | think what we will dois
20 arethe president or whether that's a past -- 20 mark it as Respondent's Brakefield
21 A. Youknow, some-- | think | am, but | 21 Exhibit 1 -- I'm sorry, DIFRA Exhibit 1, a
22 really don't know. | haven't -- | don't know 22 document from -- an e-mail trail from Tom
23 if I'm officially that or not, but | have 23 Brakefield from April of 2005 to Thad Long
Page 10 Page 12
1 been -- | have been doing things as | was. 1 and others, and it came from DIFRA'sfiles,
2 Q. Okay. Andisthat -- part of the 2 DIFRA 000089, and it's a one pager.
3 reason for that, for all practical purposes, 3 If you can, take alook at that.
4 the Ductile Iron Fittings Research 4 (DIFRA Exhibit 1 was marked and
5 Association has been defunct for the last 5 attached.)
6 three and ahaf years? 6 Q. (BY MR. OSTOYICH) Let me know after you
7 MR. ANSALDO: Objection, leading. 7 have had achanceto look at that, Mr.
8 A. That's correct. 8 Brakefield.
9 Q. (BY MR.OSTOYICH) Youtell me, Mr. 9 A. Okay.
10 Brakefield, isthe Ductile Iron Fittings 10 Q. Haveyou had achanceto look at that,
11 Research Association still operating in any 11 Mr. Brakefield?
12 fashion? 12 A. Uh-huh.
13 A. No,sir. 13 Q. This, | takeit, isan e-mail trail
14 Q. And whenisthelast timethe Ductile 14 that you had e-mail exchanges with Thad Long
15 |ron Fittings Research Association actually 15 and othersin April of 2005 in the ordinary
16 did anything? 16 course of your duties; isthat fair?
17 A. 1 would say it was probably -- the last 17 A. Yes, dir.
18 meeting probably in '08, maybe early '09, to 18 Q. AmI reading it right that thisin a
19 the best of my knowledge. 19 sensetheinitial discussions about possibly
20 Q. Fair enough. Just so we're clear on 20 forming atrade association for the ductile
21 therecord, you understand you are testifying 21 jron fittings participants?
22 under oath on behalf of the organization? 22 MR. ANSALDO: Objection, leading.
23 A. Yes 23 A. Yes
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1 A. Becausethey were not in those other

2 markets.

3 Q. Did any memberswant a more narrow

4 geographic range than the United States and

5 Puerto Rico?

6 A. No,sir.

7 Q. Did any members from DIFRA propose to
8 break up DIFRA reporting by the United States
9 region?

© 00 N O U~ W N P

Page 111

99.9 percent of the public work, it was at
least a 60 to 120-day period before you got
an order, and then usually 8 to 10 weeks
after that that you would ship that order.
Private work was all over the map.

Q. And what is-- when you say public
work, what is public work?

A. Public work iswhere -- |et's say the
State revolving funds. They are funding a

10 A. No, sir, not that | recall. 10 project of need and there is an actual bid;
11 Q. Did any DIFRA member ever propose 11 engineering done, bid list, bidders submit
12 exchanging sales dollars information? 12 bids, and the low bidder is awarded the job.
13 A. At onetime that was discussed, yes. 13 And then he basically orders the product from
14 Q. Which DIFRA member proposed exchanging 14 whoever he deems that's going to get that
15 salesdollarsinformation? 15 order, whoever was low on the bid at that
16 A. | think it was McWane. 16 time.
17 Q. And you aso discussed with Mr. 17 Q. Does public work fall within one of the
18 QOstoyich the selection of shipmentsin tons, 18 particular size ranges that were buckets that
19 and you referred to sometimes delivery can be 19 DIFRA reported?
20 along time after the sale; is that correct? 20 A. Itcould bein al the size ranges and
21 A. That's correct. 21 probably more prominent in 14 and up.
22 Q. And how often does that happen? 22 Q. For sales of fittings between 2-inch
23 A. Inany public job, it happens pretty 23 and 12-inch --
Page 110 Page 112
1 much every time. 1 A. Yes
2 MR. WHITE: Objection, vague. 2 Q. --in 2008, what percentage of those
3 When you say along time, you need to 3 saleswould be for public work projects?
4 defineit. 4 A. | would say that -- maybe using the
5 MR. ANSALDO: | wasusing histerm. 5 80/20 rule, maybe 20 percent.
6 MR. WHITE: You cananswer. It'sa 6 Q. You aso mentioned in the discussion
7 vague question, but you can answer. 7 with Mr. Ostoyich that the prices around the
8 A. Wéll, public work that had public funds 8 country can vary; isthat correct?
9 had certain parameters or processes that you 9 A. That'scorrect.
10 had to go through before you received a 10 Q. Why do the prices around the country
11 notice to proceed on the project; that 11 vary?
12 normally took a period of time. It could 12 A. Different shipping points, different
13 vary, 60 daysto 120 days. And then after 13 points of where you -- the importer people
14 that, once that had been decreed, you could 14 |ike Star and SIGMA would bring in products
15 gtart thisjob. Purchase orderswere issued 15 inlanded cost areas, basically on the east
16 and al the documentation to make sure that 16 coast versusthe west coast. So all of them
17 the orders were placed occurred at that time. 17 had different cost points depending upon
18 Sometimes they were placed in advance because 18 where they shipped out of; what plant or what
19 they had items that were maybe 30-week 19 warehouse they shipped out of would vary,
20 delivery. Soyou weretrying to get the jump 20 freight, al kind of things like that, lanes
21 onthat so you could makeit in atimely 21 of traffic.
22 manner to get the schedule of the job. 22 Q. Were competitive conditions different
23 Okay. So most -- and | would say 23 in some regions of the country than others?
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1 A. Not December of 2009, no, they didn't. 1 U.S. Pipe continuing to submit its
2 Q. Oh,I'm sorry. 2 information to DIFRA?
3 A. Of '08, they did. 3 A. Asfarasl| know, no, it did not.
4 Q. InJanuary of 2009, did SIGMA -- 4 Q. When Bree Holland indicated to you in
5 A. No, sir, they did not. 5 May of 2009 that she was missing data from
6 Q. Let meclear up therecord alittle 6 some DIFRA members, did sheindicate that she
7 bit. In January of 2009, did SIGMA submit 7 was missing datafrom U.S. Pipe?
8 datato DIFRA? 8 A. No, shedidn'.
9 A. No, they did not. 9 Q. Soshemay have--
10 Q. InJanuary of 2009, did Star submit 10 A. Shemay have, | just didn't know that.
11 datato DIFRA? 11 MR. CRUISE: Objection, callsfor
12 A. No, they did not. 12 gpeculation.
13 Q. Andin February of 2009, did McWane 13 Q. (BY MR. ANSALDO) Mr. Brakefield, you
14 submit datato DIFRA? 14 mentioned the effect that the ARRA had on the
15 A. Yes, they did -- no, they did not, 15 DIFRA members. Did U.S. Pipe communicate
16 excuse me. | misread that. No, they did 16 concern about the ARRA to DIFRA?
17 not. 17 A. No.
18 Q. Did any of the DIFRA members 18 Q. Did Star Pipe communicate concern about
19 communicate to DIFRA why they were stopping 19 the ARRA to DIFRA?
20 the data submissions? 20 A. | don't remember. | don't think so.
21 A. Inactivity at that time took place and 21 Q. Did you have conversations with
22 enthusiasm of the organization really dropped 22 representatives of Star Pipe about the ARRA?
23 because of ARRA at that time. 23 A. No, I did not.
Page 126 Page 128
1 Q. Why did ARRA cause the enthusiasm for 1 Q. Didany members of DIFRA communicate
2 DIFRA to drop? 2 that they were resigning their membership in
3 A. Because the mandates from ARRA deemed 3 DIFRA?
4 that projects were going to be domestic only, 4 A. Yes
5 made in this country. 5 Q. Have any of the members of DIFRA --
6 MR. OSTOYICH: That's not the right 6 drikethat. Has DIFRA filed papers with the
7 characterization, but go ahead. 7 State of Alabamaindicating that it was
8 Q. (BY MR.ANSALDO) Why did the domestic 8 unincorporating?
9 only requirement affect the members 9 A. No, sir, not that I'm aware of.
10 enthusiasm for DIFRA? 10 Q. In 2005, when the early meetings
11 A. Because some of the members were 11 regarding -- or relating to DIFRA took place,
12 importers, they did not have domestic 12 U.S. Pipe participated in thoseg; is that
13 production, and one did. 13 correct?
14 Q. And so why did that affect the 14 A. Yes.
15 enthusiasm for DIFRA? 15 MR. WHITE: Object.
16 A. Because they -- the money that was 16 A. Yes, they did.
17 going to be allocated for projects were going 17 Q. (BY MR. ANSALDO) In 2005, did you U.S.
18 to be labeled Buy American only. 18 Pipe Foundry make fittings?
19 MR. OSTOYICH: Just for the record, 19 A. That, | don't recall. It could have,
20 your characterization in your question on Buy 20 but | don't recall exactly the date that they
21 American and his answer on what Buy American 21 shut the fittings facility down. They could
22 says-- it sayswhat it says. 22 have, | just don't recall.
23 Q. (BY MR. ANSALDO) In early 2009, was 23 Q. In 2008, when DIFRA reporting
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1 commenced, did U.S. Pipe own afoundry where 1 industry?
2 they manufactured fittings? 2 MR. OSTOYICH: We would object.
3 A. No, they did not. 3 A. | feel wehad laid the groundwork to do
4 Q. Did SIGMA sl fittingsto U.S. Pipein 4 that; we didn't have the chance to do that.
5 2008? 5 | felt we were going to address those issues,
6 A. Yes, they did. 6 yes.
7 Q. Wasthe shipping information that U.S. 7 Q. (BY MR. ANSALDO) Did the members
8 Pipe submitted to DIFRA reflective of the 8 submission of shipping information to the
9 fittingsthat SIGMA sold to U.S. Pipe? 9 accounting firm and subsequent receipt of the
10 MR. WHITE: Objection, vague. 10 aggregate information affect those standards?
11 MR. OSTOYICH: | would join. 11 A. Not per se, no; huh-uh, no.
12 MR. GILL: If you know what U.S. Pipe 12 Q. Wasthe purpose of submitting -- strike
13 submitted. 13 that.
14 A. | don't know what they submitted, 14 | believe you have already said that
15 that'swhat | was going to say. | don't 15 the DIFRA members wanted to understand the
16 really know what they submitted. | know 16 contours of the market and that was one of
17 therewasalot of discussion about inner 17 the reasons why they submitted information to
18 member sales to one another and that was -- 18 the accounting firm; isthat correct?
19 Thad Long basically said that should not be 19 MR. WHITE: Objection.
20 reported. 20 A. You know, | think that that was an area
21 Now, whether they did that or not, | 21 that Bradley Arant advised us that we could,
22 don't know. Butif -- and I'm almost certain 22 infact, do, and that would give us data that
23 thereis some language somewhere that Thad 23 could help us serve our customersin atimely
Page 130 Page 132
1 had cautioned everybody about selling, you 1 manner, looking at the trends and the
2 know, that product, that that should not be 2 seasonality that the industry had faced and
3 reported; that the billing company who had 3 you had some more concrete evidence of how
4 theinvoice to the marketplace, that should 4 that occurred.
5 bereported, not the end -- like the amount 5 Q. (BY MR. ANSALDO) Was there any other
6 that we sold to U.S. Pipe, or if we sold any 6 purposes for the DIFRA members submitting
7 to McWane, that was not to be reported, and 7 their data and receiving aggregate data?
8 we complied with that. 8 A. No. Itjust gave you anideaof the
9 Q. (BY MR. ANSALDO) When you say we -- 9 breakdown of the sizes and configurations and
10 A. SIGMA. 10 stuff also. Other than that, no.
11 Q. --inthat instance, you mean -- 11 Q. You described earlier the difference
12 A. That would be SIGMA. 12 between flanged fittings and this bucket that
13 Q. SIGMA did not report its sales of 13 jsadll other.
14 fittingsto U.S. Pipe? 14 A. Yes.
15 A. That's correct. 15 Q. Aresome of the all other fittings
16 Q. And under the DIFRA rules, U.S. Pipe 16 proprietary fittings?
17 would report the sales of those fittings? 17 A. Yes, dir.
18  A. That's correct. 18 Q. Aresome of the all other fittings
19 Q. Mr. Brakefield, you discussed alot of 19 standard fittings?
20 thereasons why DIFRA was formed such as 20 A. Yes, gir.
21 gpecifications and standards in the industry. 21 Q. And which standards would the all --
22 Did the DIFRA information exchange help 22 which standards would the all other fittings
23 DIFRA membersto form standards for the 23 follow?
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1 UNITED STATES OF AMERICA 3
BEFORE THE FEDERAL TRADE COMMISSION
2 1 INDEX
3 INTHE MATTEI%OF ) DOCKET NO. 9351 2 PAGE
: aeStpraon and 3 i gASEAC@E'\T{(LT%':':':':':':':':':':':' """""" 2
o SIS ) s I e
7 6 DIRECT EXAMINATION:
8 7 By Mr. Lavery ............. 4
9 DEPOSITION OF MICHAEL CORYN 8 CROPMEMAMNATION: 56
10 DEPOSITION OF MICHAEL CORY N, taken before 12 REBIRI\%C-I[ EXAMINATION 131
11 KaraD. Holland, Registered Professional Reporter, n o
12 CSR (IA), General Notary Public within and for the 12 EXHIBITS
13 State of Nebraska, beginning at 8:30 a.m., on the 13 EXHIBITS: MARKED
14 16th day of May, 2012, at the Law Offices of Lieben, 14 CX1880. MAPS . 66
15 Whitted, Houghton, Slowiaczek & Cavanagh, 6457 15 CX0006. LETTER ....vvvvveven. . 108
16 Frances Street, Suite 100, Omaha, Nebraska, pursuant 16 CX0056. COLLECTION OF DOCUMENTS. ....... 120
17 to the within stipulations. 17 CX1178. LETTER ........cve..... 122
18 18 CX0138. LETTER ................ 124
19 *k kk k% k% 19
20 20
21 21
22 22
23 23
24 24
25 25
Page 2 Page 4
2 4
1 APPEARANCES 1 (Whereupon, the following proceedings were
2 2 had, to-wit:)
3 ?&/(%ME ’YL%yERY 3 COURT REPORTER: Any stipulations to
4 e S L 4 be put on the record before we start?
5 %JSI ue, NW 5 MR. MANN: No.
6 ery%@g@gﬂ?@c%ﬁ 1025 6 MR. LAVERY: No.
7 7 MICHAEL CORYN,
8 DE COMMISSION: 8 having been first duly sworn,
9 @géL TRADE COMMISSION | 9 was examined and testified as follows:
10 SeyC Venue, 10 DIRECT EXAMINATION
11 0545)1 ER®b02) 306-3496 11 BY MR. LAVERY:
12 12 Q. Good morning.
13 13 A. Good morning.
14 TON 14 Q. Canyou please state your full name for
15 e% tefb 8_' PC.LLO 15 therecord. o ’
16 |ebenlaw§8 2) 930-1099 16 A. Michael R. Coryn.
17 17 Q. And can you give me your home and work
18 18 addresses, please?
19 *x Kk kk kx 19 A. 251 Holmes Street in Bettendorf, lowa.
20 20 And our officeis at 3739 State Street in Bettendorf
21 21 dso. Andthezipis52722 for both.
22 22 Q. And my nameisWilliam Lavery. |
23 23 represent McWane in this matter.
24 24 Have you ever been deposed before?
25 25 A. Yes
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1 fittings? 1 not sure.
2 A. No. 2 Q. Doyou ever see requests for bids that
3 Q. If the price of ductileiron pipe fittings 3 have both the higher domestic price as well asthe
4 goes up, isthere adecrease in demand for those 4 lower import price?
5 fittings? 5 MR. HOUGHTON: For just fittings?
6 A. No. 6 MR. MANN: For fittings.
7 Q. Isthereapricedifferential between 7 MR. LAVERY: Object to the form.
8 domestic ductile iron pipe fittings and imported 8 THE WITNESS: I'm alittle confused.
9 ductileiron pipe fittings? 9 MR. HOUGHTON: Areyou asking if
10 A. Yes 10 there are any alternate bids requested by an owner?
11 Q. What isthat differential? 11 MR. MANN: Yeah. That'sexactly.
12 MR. LAVERY: Objection: Vague. 12 BY MR. MANN:
13 MR. HOUGHTON: | assumeyou are 13 Q. Sowhen an owner publishes ajob, and
14 asking him about price now? Today? 14 whether it's a contractor coming to Utility
15 MR. MANN: Correct. 15 Equipment Company asking for Utility Equipment
16 THE WITNESS: It's probably between 16 Company to respond or Utility Equipment Company goes
17 25 and 30 percent, domestic being higher. 17 and finds out about this job and does a material
18 BY MR. MANN: 18 take off, do you ever see the owner of thejob
19 Q. And hasthat differential changed over 19 wanting to see both what the cost of domestic
20 time? If wewereto take the last five years? 20 fittings would be as well as the cost of imported
21 A. From fiveyears ago, it's increased. 21 fittings?
22 Q. Fiveyearsago, what was the price 22 A. No, not on aprebid basis.
23 differential between an imported fitting and a 23 Q. Would you ever seeit occur after the
24 ductileiron -- domestic ductile iron pipe fitting? 24 prebid basis?
25 A, It wasprobably morelike a 20 percent 25  A. Yes.
Page 86 Page 88
1 spread. 1 Q. What type of situation would that occur?
2 Q. Soit'strending upward? 2 A. When aproject comesin over budget, they
3 A. Yes. 3 will start to value engineer it. At that time they
4 Q. Mr. Lavery spoke to you about different 4 may look at switching to aforeign fitting to try to
5 municipalities that still have domestic fitting 5 save money.
6 specificationsin their jobs. What factors are 6 Q. Do you ever observe your competitors
7 contributing to this persistence of domestic 7 responding to domestic specifications with imported
8 gpecification? 8 ductile iron pipe fittings?
9 MR. LAVERY: Objection: Callsfor 9 A. | haven't busted them yet. | don't think
10 gpeculation. 10 they do.
11 THE WITNESS: | think alot of it has 11 Q. During the ARRA period, did you see any
12 to do with the source of their funding. 12 changesin the price of domestic ductile iron pipe
13 BY MR. MANN: 13 fittings?
14 Q. Any other factors that you are aware of ? 14 A. Yes
15 A. Inthestate of Illinois, | know it's part 15 Q. What were those changes?
16 of their DOT specification. So if there'sany DOT 16 A. Therewereincreases.
17 funding on a project, it does require domestic 17 Q. Who were those increases from?
18 fittings. 18 MR. LAVERY: Objection: Vague.
19 Q. Would you be able to quantify in terms of 19 BY MR. MANN:
20 the number of projects that you serviced that used 20 Q. Who was supplying the domestic ductile
21 domestic fittings last year, in 2011? 21 iron pipe fittings during the ARRA?
22 A. Itwould belessthan ten. 22 A, Tyler.
23 Q. And how many domestic fitting jobs did you 23 Q. And the price increases, were those from
24 servicein 20107? 24 Tyler?
25  A. Boy, | couldn't even guess anymore. I'm 25 A. Yes

Freedom Court Reporting, Inc

877-373-3660



Michael Coryn PUBLIC 23
Page 89 Page 91
1 Q. Wasthere more than one? 1 project site? Can you wak me through those steps?
2 A. Asl recal, they had two that year. 2 A. Once we would become aware of ajob, we
3 Q. Wasthere any way to negotiate with Tyler 3 would contact the engineer, request a set of the
4 on the price of domestic fittings during the ARRA 4 plansand specs. They physically send you a set or
5 period? 5 they refer you to one of the online services where
6 MR. LAVERY: Object to the form. 6 you can look at those plans and specs.
7 THE WITNESS: I'm sure-- yeah, | 7 And then our people would take -- do
8 would think you could probably negotiate it. 8 materia take off of the sizes, the footages, the
9 BY MR. MANN: 9 number of fittings, the number of hydrants, valves,
10 Q. Did you ever negotiate with Tyler on the 10 whatever the case may be.
11 price of domestic ductileiron pipe fittings during 11 We make up amaterial list, solicit
12 the ARRA period? 12 pricing for it, and then we would publish our
13 A. | don't believe wedid. 13 quotation of that material list. Typicaly, we
14 Q. Ifan ARRA job -- let me start over. 14 would e-mail it or fax it to someone.
15 Were domestic ductile iron pipe fittings 15 Then, you know, you would contact the
16 required on al ARRA jobs? 16 apparent low bidder on the project and seeiif there
17 A. Yes. 17 was any opportunities there for usto do any
18 Q. Wasthere any way to put an imported 18 pusinesstogether. If there would be, then they
19 fitting on an ARRA job? 19 gtart asking you for submittals on the products that
20 A. ltwaspossible. 20 you are going to supply.
21 Q. And -- by what meanswas it possible? 21 And we would enter an order in our system.
22 A. Youdther had to prove that a certain 22 And then when we get the notice to release the
23 fitting was not available domestically, or the lead 23 material, we would have it shipped to the job site.
24 timeon it was such that it was going to hold up the 24 Q. Whenyou are providing the material take
25 project, and you had to have alot of documentation 25 off, do you specify which fittings manufacturer you
Page 90 Page 92
1 to accompany that. 1 aregoing to use?
2 Q. Who would you submit this documentation 2 A. No. Our descriptions are generic.
3 to? 3 Q. What's an example of a generic description
4 A. Wewould supply it to the contractor, who 4 of thefittings?
5 would have probably had to supply it either to the 5 A. Wewould have an 8-inch MJ, mechanical
6 consulting engineer or the end user. 6 joint, 90-degree L, with accesses or without
7 Q. Wereyou aware of any waivers during the 7 accessories.
8 ARRA period? 8 Q. Jumping to the point where you are doing
9 A. | knewitwaspossible. 9 business with the contractor who is the low bidder,
10 Q. Isthat what you were referring to 10 you indicated that at that point you would provide
11 previoudy? 11 the contractor with some submittals?
12 A. Yes, but it was very -- it was cumbersome. 12 A. Yes.
13 Q. Did Utility Equipment Company ever supply 13 Q. What are submittals?
14 ajob that used awaiver -- 14 A. That would be documentation from whatever
15 A. No. 15 manufacturer you are going to use that would list
16 Q. --for domestic fittings? 16 their -- the various -- it's usually in the form of
17 A. Wedidn't. 17 achart. It showsall of the dimensions, the
18 Q. | want to shift gears to the mechanics of, 18 weights of al of the different configurations of
19 | guess, the bidding process. 19 fittings.
20 So setting aside the municipalities and 20 Q. Do you specify which manufacturer at that
21 what Mr. Lavery spoke about this morning, what is 21 point you were going to use?
22 the series of events that takes place from the time 22 A. Yes, youwould haveto.
23 that a project owner decides they want to fund a 23 Q. Areyou able to use more than one fittings
24 project through the point that Utility Equipment 24 manufacturer on a project?
25 Company would actualy supply the product to the 25 A. They would prefer you didn't.
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1 refer to them as a core customer. Would they not 1 A. Daily.
2 choose you as their waterworks distributor if your 2 Q. Earlier you stated that stocking inventory
3 price of fittings was 5 percent higher than the 3 was necessary --
4 fittings on a competitor's materia take off? 4 A. Yes.
5 A. No, that wouldn't be enough to, typically, 5 Q. --to service customers?
6 doit. 6 A. ltis
7 Q. What about a customer that's only giving 7 Q. Do waterworks distributors bill customers?
8 you 50 percent of their business? Would a5 percent 8 Areyou involved in collection, invoicing?
9 priceincrease on fittings cause them to jump ship? 9 A. Yes.
10 MR. LAVERY: Objection: Callsfor 10 Q. Isoneof theefficiencies to distribution
11 gpeculation. 11 isthe salesforce that waterworks distributors
12 THE WITNESS: | wouldn't think so. 12 provide?
13 BY MR. MANN: 13 A. | would hope so.
14 Q. Earlier Mr. Lavery asked you if you 14 Q. Do waterworks distributors have existing
15 observed any direct sales of suppliersin the 15 relationships with contractors that a supplier
16 marketsthat you serve, and you stated that you did. 16 wouldn't have?
17 A. Yes. 17 A. Yes.
18 Q. | want to focus that to just suppliers of 18 Q. Do waterworks distributors handle returns
19 ductileiron typefittings. So you indicated that 19 from customers?
20 you purchased from Tyler, Star, Sigma, and SIP; is 20 A. Yes. It'sanecessary evil.
21 that correct? 21 Q. Isthereany possibility that one of your
22 A. Yes. 22 ductile iron pipe fitting suppliers could
23 Q. Do you observe any of those four selling 23 effectively provide all of these same efficiencies?
24 direct in the markets that you serve? 24 A. | don'tthink so.
25 A. | havenot. 25 Q. Why not?
Page 102 Page 104
1 Q. How would you respond if you did observe 1 A. They are not physically present in so many
2 one of those four selling direct? 2 markets. That would be really hard for them to
3 A. Wewould be very unhappy about it, and we 3 effectively and economically do the things that we
4 would certainly let them know about it. 4 do.
5 Q. Anything else? 5 Q. Do you know what a supplier'srationaleis
6 A. It could cost them future business. 6 for setting up multiple distributersin agiven
7 Q. Sofrom my perspective, suppliers don't 7 market? Just in general, suppliers.
8 odll direct for areason, and it's that distributors 8 MR. LAVERY: Object to the form.
9 add value to the supply chain? 9 MR. HOUGHTON: Do you understand the
10 A. Yes. 10 question?
11 Q. Isthereaway to, | guess, identify what 11 THE WITNESS:. Yeah, | do. And |
12 those -- what that valueis? Like what efficiencies 12 don't know why they do it.
13 or what value does distribution -- waterworks 13 BY MR. MANN:
14 distributor bring to a supply chain? 14 Q. What advantages are there to having
15 MR. HOUGHTON: Object to the form. 15 multiple suppliers of imported ductile iron pipe
16 Compound. 16 fittings?
17 THE WITNESS: It's our ability to 17 A. Intheory, at any given time someone could
18 aggregate a bunch of different items and get it to 18 have afoundry explosion, a natural disaster, that
19 them ontheir job in atimely fashion. 19 they could be -- you know, their facility could be
20 BY MR. MANN: 20 offlinefor aperiod of time. We saw some of that
21 Q. Do waterworks distributors provide 21 with Katrinawith the PV C pipe people along the
22 one-stop shopping to their customers? 22 Gulf, that they were shut down for weeks and
23 A. They can, yes. 23 couldn't produce anything. So stuff like that can
24 Q. Do waterworks distributors assume a credit 24 happen.
25 risk in dealing with their customers? 25 Q. Do any of your customers have a preference
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1 MR. MANN: And for the record, this 1 manage their inventory valuations".
2 jsacollection of documents that have the Bates No. 2 I'm not sure what it means -- how raising
3 Q010SP0000375 through 382. 3 prices helps you as a distributor compete on a more
4 BY MR. MANN: 4 level playing field. Do you understand what that
5 Q. Okay. What are these? 5 means?
6 A. Notices of -- price increase notices. 6 A. No, | don't.
7 Q. Does Utility Equipment Company receive 7 Q. And going to the next sentence of that
8 these types of notices? 8 paragraph, when it says that we will continue to
9 A. Yes. 9 monitor the competitive environment, do you know
10 Q. Initsregular course of business? 10 what competitive environment they are referring to
11 A. Yes 11 there?
12 Q. Do you receive them personally? 12 A. Asl read that whole sentence, there are
13 A. No. Our purchasing people would receive 13 definitely regional differences of pricing. Why,
14 them. 14 I'mnot sure. | know that in our markets, the
15 Q. Do you review these types of exchanges? 15 Chicago market is much higher than what itisin
16 A. They usualy make me aware of the fact 16 lowa. | don't know why that is, but | just know
17 that one of these is coming down the road. 17 thatitis.
18 Q. And how do they inform you of that? 18 So when | read that, | take that as they
19 A, E-mall, typicaly. Or they will receive 19 aregoing to -- there might be adjustments depending
20 thisinthe form of an e-mail and forward it to me. 20 on what they hear or what feedback they get from any
21 Q. Andwhen you receive that forwarded 21 given region asfar aswhere the pricing truly is
22 e-mail, do you read these pricing letters? 22 going.
23 A. |--yes. | mean, you know, you get to 23 Q. Jumping to the second to last paragraph
24 know what to look for, the effective dates and if 24 that says, "If the current inflationary trends
25 they state what the changeis going to be. 25 continue as forecasted, we anticipate the need to
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1 Q. You can set that aside. 1 announce another multiplier increase within the next
2 A. Okay. 2 six months.”
3 Q. I'mgoing to hand you what's been marked 3 A. Uh-huh, yes.
4 CX 1178. 4 Q. Wasthat type of a, | guess, warning
5 MR. MANN: For the record, this has 5 typica?
6 Bates TU-FTC-0010307. It'saletter from Tyler 6 A. Asl --
7 Union dated January 11th, 2008. 7 MR. LAVERY: Object:
8 BY MR. MANN: 8 Mischaracterizes the document.
9 Q. Canyou read that letter? 9 THE WITNESS: Asl| recal that time
10 A. Okay. 10 frame, there was rapidly increasing pricing on scrap
11 Q. Do you recal whether or not you received 11 iron. Because we would get the same type of --
12 thisletter? 12 maybe not same wording, but the same indication from
13 A. | can't say for surethat | -- no, not 13 the people that make ductile iron pipe or hydrogen
14 this specific one. 14 valve manufacturers because they were all subject to
15 Q. Just directing your attention to the third 15 thoseincreasesin scrap rates.
16 paragraph that starts, "To help our distribution 16 BY MR. MANN:
17 customers better manage their inventory valuations 17 Q. I'mgoing to hand you what's been marked
18 and compete on amore level playing field, it isour 18 CX 0138.
19 intention going forward to sell al products only 19 MR. MANN: For the record, this has
20 off the newly published multipliers. Wewill 20 the Bates No. TU-FTC-0010321. It's aletter from
21 continue to monitor the competitive environment and |21 Tyler Union dated May 7, 2008.
22 adjust regional multipliers as required to provide 22 BY MR. MANN:
23 you with competitive pricing." 23 Q. Directing your attention to the second to
24 | understand the first part of that first 24 |ast paragraph that reads, "Before announcing any
25 sentence, "To help our distribution customers better 25 price actions, we carefully analyze all factors
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1 including: domestic and global inflation, market and 1 priceswith your fitting suppliers?
2 competitive conditions within each region, as well 2 A. It'srare. It would haveto be avery
3 as performance against our own internal metrics.” 3 sizable project or one with alarge amount of --
4 Does Tyler Union telling you what factors 4 large diameter fittings.
5 they analyze help you run your business? 5 Q. Whenyou say "rare", can you quantify that
6 A. No 6 atal?
7 Q. Do you know why they would include that 7 A. 1in50.
8 languagein aletter to al Tyler Union distribution 8 Q. And how many would that bein agiven
9 customers? 9 year?
10 MR. LAVERY: Objection: Callsfor 10 A. 12to 15 projects, probably, that were,
11 gpeculation. 11 for us, that sizable.
12 THE WITNESS: | don't know, huh-uh. 12 Q. And over the last five years, have there
13 BY MR. MANN: 13 ever been periods of time where you felt suppliers
14 Q. Areyou familiar with the term "project 14 were more willing to negotiate price? When | say
15 pricing"? 15 suppliers, | mean ductile iron pipe fitting
16 A. Yes 16 suppliers.
17 Q. Did we discuss thisthis morning? 17 A. | would say that's true today.
18 MR. HOUGHTON: No. 18 Q. Ductileiron pipefitting suppliers are
19 MR. MANN: Okay. 19 more willing to negotiate prices with you today?
20 MR. HOUGHTON: It hasgot to feel to 20 A. Yes.
21 you alot like his meetingswith TDG in Chicago in 21 Q. Compared to 20117
22 the sameroom. 22 A. No, that's probably truein 2011. You
23 MR. MANN: You are exactly right. 23 would have to go back further, you know, like '08,
24 1t's Groundhog Day. 24 '07.
25 25 Q. Soin'07 or '08 they weren't as willing?
Page 126 Page 128
1 BY MR. MANN: 1 A. No, | don't think so.
2 Q. What isproject pricing? 2 Q. Prior to that, do you recall their
3 A. Tome, that relatesto most contractors 3 willingness to negotiate prices with you?
4 will use project pricing where they are -- that's 4 A. No. They probably weren't that willing.
5 how they track and calculate how they are doing on a 5 Q. When you see pricing changes occur through
6 given jab. 6 the pricing lettersthat you have seen today, is
7 Q. Istheterm ever used in relation to you, 7 there ever an offsetting change in rebates?
8 Utility Equipment Company, dealing with suppliers? 8 MR. LAVERY: Objection: Vague.
9 A. No 9 BY MR. MANN:
10 Q. Areyou familiar with the *term "jaw 10 Q. Do you understand my question?
11 pricing"? 11 A. No, | don't.
12 A. Tomeit'sonein the same with project 12 Q. Soif the price of ductile iron pipe
13 pricing. 13 fittings goes up, do you ever see the rate on the
14 Q. Does Utility Equipment Company ever 14 rebate that's being offered for the next year being
15 approach suppliers and try to negotiate better 15 lower?
16 pricing if the size of the project islarger than 16 MR. HOUGHTON: The price goes up, the
17 usua? 17 rebate goes down?
18 A. Yes. 18 MR. MANN: Correct.
19 Q. Doyou refer to that processin any term? 19 THE WITNESS: No.
20 A. No, I don't think we do. 20 BY MR. MANN:
21 Q. If I weretorefer to that asjust 21 Q. Doyou ever seeit where the price goes up
22 negotiating better prices, would that be a proper 22 and the rebate goes up?
23 characterization? 23 MR. LAVERY: Object to theform. Are
24 A. Yes 24 you saying "do you" or "have you"?
25 Q. How often are you able to negotiate better 25
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1 direct basis. That degrades the whole market." 1 doing it?
2 Q. And if they said to you, "But you nor any of 2 You know -- | mean, they're not even -- maybe
3 your competitors or other distributors in these markets 3 they are now but initially they weren't -- they were not
4 are willing to purchase from me," how do you respond? | 4 willing to tell anybody what foundries they were dealing
5 A. Oh, I'd probably throw it back at them and say, 5 with.
6 "Why do you think -- why is it that people aren't buying | 6 Q. If Sigma had entered producing -- let me start
7 from you?" 7 over.
8 And | think most people would respond they don't | 8 A. All right.
9 have the confidence in them to provide -- be able to 9 Q. If Sigma had started producing domestic
10  provide the product. They haven't -- they haven't 10  fittings --
11 proven themselves yet. 11 A. Uh-huh.
12 So who . .. who do they get to jump first so 12 Q. -- and Star went along the track that it did and
13  they can get an opportunity to prove themselves? You |13 it was producing domestic fittings, do you think project
14 know, | don't know. 14 engineers moving forward would be more willing to write
15 Q. If you did observe other distributors in your 15  domestic specifications into the orders?
16 market -- so let's say HD Supply. 16 A. They probably would.
17 A. Uh-huh. 17 Q. And why is that?
18 Q. You identified them as a -- probably your 18 A. Asarule -- in this industry -- | don't know if
19 biggest competitor in all the markets. 19 it's a rule or not, but my experience is that engineers,
20 A. Yeah. 20  cities are very reluctant to write proprietary specs for
21 Q. If you observed HD Supply responding to projects| 21 something other than a very technical-type item, like a
22 with -- and they're quoting Star domestic, does that 22 fancy valve that has all these specific controls that's
23 increase your willingness to purchase from Star? 23 going into a plant.
24 A. Probably would, yeah. 24 Or, you know, maybe like the -- the type of
25 Q. Why is that? 25 metering they use and the technology involved with that.
Page 143 Page 145
1 A. Like I say, if they can prove to a big 1 So, you know, for me to go in to somebody and
2 organization like that that they can deliver, that's 2 say, "l want you to spec Mueller hydrants and Mueller
3 probably the -- as good an indicator as | would find 3 hydrants only," they're going to go, "Uh-uh. Not going
4 that they're able to do what they say they're -- it's 4 to happen.”
5 easy to make -- it's easy to say, "Yeah, we can do all 5 They just won't do it. And they have good
6 this stuff" but -- yeah. I'm just skeptical that they 6 reasons why they won't do it.
7 can, you know, deliver what they promise. 7 You know, they want to get -- they want to get
8 Q. Are you aware of McWane having any problems| 8 competitive pricing on stuff, and if they have exclusive
9 filling any domestic project orders during the ARRA | 9 specifications written, they know they're going to be
10 period? 10 paying a premium for that product so they don't.
11 A. No, I'm not. 11 Q. So let me unpack that a little bit.
12 Q. Earlier we had discussed that you thought that | 12 So are you saying that because the project
13  Star sourcing their domestic fittings from multiple 13  engineer who's writing the specs doesn't want to have to
14  foundries wasn't a smart idea. 14 pay a premium on products where it doesn't have to,
15 A. No. 15 currently they are not willing to write a domestic-
16 Q. If Star had its own foundry, would that change |16  fitting spec whereas, if there were other fitting
17 your willingness to go with them? 17  suppliers and the price were lower, they would be more
18 A. Yes. 18  willing to write domestic specs?
19 If they were all being made in one facility, 19 A. Yes. A lot of cities' unwritten rule may be
20  they had the quality control assurances in place with |20  that they needed -- they're requiring their people to
21  their people and they had the ability to test and finish |21 get three competitive bids.
22 those fittings in one building, yeah. But when you've |22 Yeah, you could get pricing from three different
23  got castings coming from seven, eight different plants, | 23 distributors all quoting Tyler and get a competitive
24 you know -- where's the -- where is the quality 24 bid, but they're still looking at that as a proprietary
25 assurance? Who's doing the testing? How are they 25 source, and people just don't seem willing to go there.
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16 ORAL DEPOSITION OF CHARLES WILLIAM FRAZIER,  _ Subpoena
17 JR., produced as a witness at the instance of EXhibit 4.....cocoovieiiiiieies 40
18 RESPONDENT STAR PIPE, and duly sworn, was taken in 16 Exhibit A
19 the above-styled and numbered cause on April 24, 17 EXNIDILS oo 78
04/18/10 Wacotrib Article
20 2012, from 11:19 a.m. to 1:26 p.m., before Melody 18 Bates CX1375-001 to 006
21 Campbell, CSR in and for the State of Texas, 19
*_Kk_k_k_*
22 reported by method of machine shorthand, at the Law ;2
23 Offices of Pakis, Giotes, Page & Burleson, 400 22
24 Austin Avenue, Suite 400, Waco, Texas, pursuant to gi
25 Notice and the Federal Rules of Civil Procedure. 25
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1 APPEARANCES 1 CHARLES W. FRAZIER, JR.,
2 FOR THE COMPLAINANT McWANE, INC.: 2 havina been first dul ified as follows:
Ms. Monica M. Castillo, Esq. aving been first duly sworn, testified as follows:
3 Federal Trade Commission 3 MR. THAGARD: No stipulations.
Bureau of Competition
4 601 New Jersey Avenue NW 4 EXAMINATION
Washington, DC 20001 5 BY MR. THAGARD:
5 202.326.3211
202.326.2071 (Fax) 6 Q. State your name for the record, please.
? mcastillo@ftc.gov 7 A. Charles W. Frazier, Jr.
8 8 Q. And, Mr. Frazier, we just met out in the
FOR THE RESPONDENT STAR PIPE: 9 hall. My name is Tom Thagard, and | represent McWafe
9 Mr. Thomas W. Thagard Il, Esq. . . .
Maynard Cooper & Gale 10 in this proceeding. And we've never met before, have
10 1901 Sixth Avenue North 11 we?
2400 AmSouth/Harbert Plaza '
11 Birmingham, Alabama 35203 12 A. We have not.
205.254.1000 !
12 2052541999 13 Q. Okay. And you understand that you're under
tthagard@maynardcooper.com 14 oath today?
13 15 A Yes.
15 FOR THE WITNESS AND FRAZIER & FRAZIER: 16 Q. Okay. And you understand, if | ask you a
Mr. David N. Deaconson, Esq. . .
16 Pakis, Giotes, Page & Burlesgn 17 question that you don't understand, | want you to ask
400 Austin Avenue, Suite 400 18 me toreask it. Okay?
17 Waco, Texas 76701 19
254.297.7300 A Yes.
18 254.297.7301 (Fax) 20 Q. Because if | ask you a question and you
deaconson@pakislaw.com s . .
19 21 answer it, it's going to look on the piece of paper,
32 22 like you knew what my question was.
22 23 A. Yes.
;2 24 Q. And if you ever want to take a break, just
25 25 let me know.
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1 A. Yes. 1 wait.

2 Q. Do you do machining on all of the castings 2 Q. And of the steps that you've described to

3 that you produce for them? 3 me, can you explain to me which of those steps your

4 A. | don't know if we do it on all of them. | 4 customers pay for?

5 know I see a lot of them out there, but I don't know 5 A. They pay for all the steps.

6 how many -- if it's all of them or not. 6 Q. Letme ask it a different way. | think

7 Q. Do you have a sense of whether you do 7 that question wasn't very clear.

8 machining for a majority of the parts that you make 8 Do your customers pay separately for

9 for them? 9 machining versus pattern making or other steps that
10 A. | -- probably a majority. | would probably 10 you've described?

11 think the majority, but not necessarily all of them. 11 A. Pattern making is always separate.

12 Q. Are there any other steps in the 12 Sometimes the P-PAP or special testing will be

13 manufacturing process that we've missed here? 13 separate. X-rays will be separate. If they want

14 A. Well, sure. There sure are. 14 test bars with each shipment, they may be extra. If

15 Q. Can you tell me what those are? 15 they wanted certain dimensional checks that we

16 A. Well, you have to melt the metal. Do you 16 wouldn't normally do within the course of a day,

17 want to know how to melt the metal? 17 those would be extra. If they want machining or

18 Q. Not just now. 18 something done, it may be extra. Or they can pay fo

19 A. Okay. Then we have to mull the sand. Do 19 itall at one time.

20 want to know how to mull the sand? And you have o 20 I mean, some customers want to break

21 make the cores. Then you have to grind the rough 21 their casting price down to the casting and surcharge

22 edges off of the casting and you have to shop blast 22 and testing and crating. For example, if we put it

23 it. 1 mean, you know, you have to check the 23 inawood crate, we charge $25 for the crate or

24 metallurgy in the metal with a spectrometer, check 27 24 something. Some customers want that all-inclusive ip

25 of the basic elements, you know, from the periodic 25 the part. Some customers want their freight billed
Page 66 Page 68

1 table. There are a lot of steps involved to make the 1 separate, some of them want third-party billing.

2 casting. 2 Some want us to pay for the shipping and add to the

3 Q. And we've now talked about a lot of steps 3 cost of the part.

4 from melting to pattern making to machining in someg 4 Sometimes they will want the job

5 cases. Can you give me a sense from melting, all the 5 you're machining out for them listed as a separate

6 way until you've got a completed casting, how long 6 line item. Other times they will want to put it into

7 that process takes for a single part? 7 the cost of the -- actual cost of the part. | hope I

8 A. Depends on the part. But a matter of just 8 explained that correctly.

9 afew hours. 9 Q. And for the castings that you make for the
10 Q. Socanyou complete all of those steps on 10 fittings customers -- so McWane and Star Pipe, do you
11 the same day? 11 charge them a single price or do you charge them for
12 A. Sometimes. But you wouldn't machine it on 12 each of these frontline items separately?

13 the same day because it would be too hot to handle. 13 A. 1think it's a single price. But VVJ would

14 Q. Okay. 14 know more about a particular account than I would.
15 A. Ittakes it several hours to cool off. It 15 They're all a little different.

16 depends on how heavy -- thick the casting. Ifit's a 16 Q. And I'm going to shift gears on you just a
17 real thin one, it will cool real fast. | could do 17 little bit here. One thing that you've made really
18 your grandmother's cast iron skillet in just a few 18 clear to us throughout this morning is that you make
19 hours. Something that weighed 80 or a hundred 19 castings, you don't make fittings. And I guess my
20 pounds, it would take it until the next day just to 20 question is, when you make products for the fittings
21 get cool enough you could handle it. 21 industry, do you ever sell those products directly to
22 Q. Can you melt and actually pour into -- 22 end users?

23 let's see if | get the terminology right now -- into 23 A. No.

24 the mold on the same day? 24 Q. And why is that?

25 A. Yes. And you do the same day. You don't 25 A. Because we don't make fittings. We just

17 (Pages 65 to 68)
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1 make castings. When it leaves our shop, it's not a 1 A. So maybe I could get my sales force to call
2 fitting, it's just a casting. | sell valves by the 2 on all the cities and see if they would buy fittings.
3 castings to the valve industry, but I don't sell 3 What size fittings? Do they want a complete line or
4 valves. Dover Corporation, for example, Keystone 4 do they just want the one or two fittings that |
5 Valves, JCM, they buy truckloads of valve bodies. 5 make?
6 But they still have to be machined and rubber gaskets 6 Q. And are you saying you don't know the
7 putin them and nuts and bolts and fittings. And 7 answers to these questions?
8 they're put in little boxes and it has the 8 A. No, I don't know. But | would assume they
9 instruction of which way to turn the handle to open 9 would want a full-service fitting supplier that
10 and which way -- so we don't make final products. We 10 understands fittings and the nuances to the fitting
11 make no final products at all. We just make raw, 11 business. | know these things -- a lot of them go in
12 rough castings. We don't make fittings. 12 the ground and they take bolts, nuts and bolts. |
13 Q. Have you ever considered the possibility of 13 guess they call them fasteners, that bolts them
14 making fittings -- 14 together. | don't make nuts and bolts. | guess |
15 A. Absolutely. 15 could buy them somewhere and put them in the box wjth
16 Q. --as opposed to just the castings? 16 the casting.
17 A. And valve bodies and cast iron skillets 17 Of course, then I've got to paint it.
18 and -- if there's something out there that -- but we 18 1 guess they've got to be painted, don't they? Or a
19 would have to open us a new company to do fittings. 19 coating or something put on them. It's like the fire
20 But I haven't seriously considered that. But, | 20 hydrant castings that we sell to American Valve and
21 mean, if you could find a way to get it financed and 21 Hydrant in Beaumont. There's a lot that goes into a
22 there's a profit in it, we might do it. 22 fire hydrant. It's not just the casting that we're
23 Q. And why haven't you seriously considered 23 producing. | mean, there's a top and there has to be
24 that? 24  caps put on where the little kids can't unscrew the
25 A. Because we have a hard enough time just 25 caps and get in the water in cities. And we don't
Page 70 Page 72
1 making castings. 1 know how to do that.
2 Q. And when you say you have a hard enough 2 Q. Haveyou --
3 time, what do you mean? 3 A. But we do know how to sell castings. I'll
4 A. Well, I mean, | would have to develop a 4 sell castings to people who might sell to water
5 marketing force for fittings. 1 would have to learn 5 people or to fire hydrant people.
6 how to make fittings. | would have to learn where 6 Q. Have you ever conducted an analysis of
7 the fittings go. | don't even know the industry. 7 whether your company has the financial capability tQ
8 You say water industry. Well, that may mean sewer 8 sell directly to fittings customers?
9 water or commercial water or household water. | 9 A. No.
10 don't know where all these fittings go. 10 Q. Why not?
11 So we would have to learn -- | would 11 A. Bigger things to do.
12 have to learn how to make fittings and how to market 12 Q. Do you have any relationships with
13 fittings. And we know how to make castings and 13 distributors that sell fittings?
14 market castings. We don't know how to make fittings 14 A. No. I have an uncle that was a plumber
15 or how to market fittings. 15 once. He's dead now.
16 Q. Could you not use your current sales force 16 Q. Have you taken any steps to develop
17 to market fittings? 17 relationships with distributors that sell fittings?
18 A. Fittings? Lord, no. 18 A. No.
19 Q. Why is that? 19 Q. Have ever conducted an analysis of your
20 A. Well, who uses fittings? | don't even know 20 sales force to determine whether they could sell
21 who uses fittings. Can somebody help me? Doyou| 21 fittings to customers?
22 know who uses fittings? Give me an example. 22 A. No.
23 Q. Municipal. 23 Q. Have you ever conducted an analysis of wha
24 A. Municipal what? Cities? 24 raw materials you would require in order to make
25 Q. Yes. 25 fittings?
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1 A. No. 1 how bad we needed the work and if it were a
2 Q. Have you ever sourced patterns to make you 2 short-term or long-term, and the price of the work.
3 own fittings? 3 Q. And when you say short or long-term, what
4 A. No. 4 do you mean?
5 Q. Do you have a sense of what percentage of 5 A. Whether | thought the business would last a
6 your business today is to fittings customers? 6 while or whether it was a short-term situation.
7 A. No, | don't. 7 Q. And in -- based upon your knowledge of the
8 Q. Ifyou had a hundred percent -- if you had 8 fittings industry today, would you do more than 20
9 demand for a hundred percent of your capacity, all 9 percent of your capacity in work for fittings
10 from fittings customers, would you devote your 10 customers?
11 capacity to those customers tomorrow? 11 A. 1wouldn't like to.
12 A. No. 12 Q. And why is that?
13 Q. Why is that? 13 A. |don't see that as a good business to be
14 A. Wedid that in '82, to the oil field, and 14 in.
15 that's what hurt us the most, is when the oil field 15 Q. Why?
16 collapsed in '82, because all that business went 16 A. It'stoo cheap, too influenced by the
17 south, as well as the imports. So we are careful not| 17 imports. You know, it relies too much on the housinp
18 to let too large of a percentage of our capacity to 18 industry.
19 be tied up in one industry segment. 19 Q. Earlier you mentioned that you had received
20 Q. And what would you consider to be too large 20 some increased guaranty based on the Recovery Act.
21 of a capacity devoted to a single industry? 21 s that correct?
22 A. Fittings? 22 A. Okay.
23 MR. DEACONSON: Any industry. 23 MR. DEACONSON: Increased loan
24 A. 1'would probably need to do more in-depth 24 guaranty aspect. Do you remember that line of
25 study of exactly what is the fitting industry because| 25 questioning?
Page 74 Page 76
1 1don't know if | understand exactly -- 1 THE WITNESS: Yes.
2 MR. DEACONSON: That wasn't her 2 Q. (BY MS. CASTILLO) Can you tell me whe
3 question. 3 that was?
4 THE WITNESS: What was the question? 4 A. 1don't remember the date.
5 MS. CASTILLO: Can you read that 5 MR. DEACONSON: Anything on the loan
6 question back? 6 side of things, if you need dates, Lee Ann is
7 THE REPORTER: Question: "And what 7 probably the best one, because she's going to know
8 would you consider to be too large of a capacity 8 the dates as far as what they examined.
9 devoted to a single industry?" 9 Q. (BY MS. CASTILLO) Are you aware of wh
10 A. 20 percent is getting dangerous. 10 requirements, if any, were placed on Frazier &
11 Q. (BY MS. CASTILLO) So a fifth of your 11 Frazier for how they needed to use monies from the
12 company's capacity devoted to a single industry wou 12 Recovery Act?
13 be too much, in your estimation? 13 A. Yeah. We had a stack of papers about like
14 A. It would be enough. 14 that.
15 Q. And what's your rationale for that number? 15 Q. Canyou summarize for me what those
16 A. So that we stay diversified. 16 requirements were?
17 Q. And would it be fair to say, then, that you 17 A. It was to be used for new equipment. It
18 would not do more than 20 percent of your capacity in 18 was to be used to pay off the existing debt. There
19 work for fittings customers? 19 were certain covenants that had to be maintained,
20 A. I might. 20 certain salary caps, for example. That was the big
21 Q. You would do more than 20 percent? 21 parts. The usage of the funds, | guess, were the big
22 A. Yes. 22 ones.
23 Q. And under what circumstances would youdo| 23 Q. Were you required explicitly to invest in
24 more than 20 percent? 24 your capacity to make more product for fittings
25 A. Depends on the circumstance. It depends on 25 customers?
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Page 1 Page 3
1 UNITED STATES OF AMERICA 1 (Thereupon, Exhibit CX 2169-001 and 91
2 FEDERAL TRADE COMMISSION 2 002, P000132 and 133, email from
3 * ok ok 3 Eddie Gibbswith Star Pipe
4 |nthe Matter of: 4 Announcement, was previously marked
5 MCWANE, INC., DOCKET NO. 9351 5 for purposes of identification.)
6 acorporation, (CONTAINS CONFIDENTIAL 6 (Thereupon, Exhibit CX 2161-001, 94
7 and TESTIMONY - ATTORNEYS 7 PO00029, letter to Eddie Gibbs from
8 STARPIPEPRODUCTS,LTD., EYESONLY) 8  Jerry Jansen, February 7, 2011, was
9 alimited partnership. 9 previously marked for purposes of
10 * ok K 10 identification.)
11 Deposition of ROGER E. GIBBS, Witness 11 (Thereupon, Exhibit CX 2164-001 98
12 herein, called by McWane, Inc., for 12 through 005, PO00060 through 64,
13 cross-examination pursuant to the Rules of Civil 13 emall of February 16, 2011, with
14 Procedure, taken before me, Alice F. Bush, a 14 attachments, was previously marked
15 Notary Public in and for the State of Ohio, at the 15 for purposes of identification.)
16 offices of Sebaly, Shillito & Dyer, 1900 Kettering 16  (Thereupon, Exhibit CX 2170-001and 100
17 Tower, 40 North Main Street, Dayton, Ohio, on 17 002, P000187 and 188, email with
18 Tuesday, May 29, 2012, at 8:59 am. 18  Tyler/Union announcement, was
19 * ok ok 19  previously marked for purposes of
20 20  identification.)
21 21 (Thereupon, Gibbs Exhibit 1, 117
22 22 February 17, 2009, email chain,
23 23 McWane-025621 through 623, was
24 24 marked for purposes of
25 25 jdentification.)
Page 2 Page 4
1 EXAMINATIONS CONDUCTED PAGE | 1 APPEARANCES:
2 BY MR.LAVERY: 5 2 On behalf of McWane, Inc.:
3 BY MR. MANN: 39 3 Baker Botts
4 BY MR.LAVERY: 112 4 By; WIIIIam % Lavery
5 5
6 EXHIBITS MARKED 6 ag/u A NS Ay
7 (Thereupon, Exhibit CX 2162-001 and 41 7 On behaf of the Federal Trade Commission:;
8 002, PO00037 and 38, WinWater Works 8 tic tive Practices Division
9 Companies, was previously marked for 9 'ﬁeﬁ gﬁur)ml ommission
10 purposes of identification.) 10 Andrew M ann
11 (Thereupon, Exhibit CX 2163-001 45 11 @%g@ Y Avenue, NW
12 through 004, PO00039 through 42, 12 'ngton, D.C. 20001 .
. On behalf of the Deponent and WinWholesale:
13 Purchases, was previously marked for 13 -
o Sebaly, Shillito & Dyer
14  purposes of identification.) 14 James A
15  (Thereupon, Exhibit CX 2167-001 69 15
16 through 002, PO00121 through 122, 16 ggf?(\%{ort Cﬁ[ mé%é
17 emails chain with Tyler/Union 17 ayton, Ohio
18 attachment, was previously marked 18
19 for purposes of identification.) 19
20  (Thereupon, Exhibit CX 2166-001 72 20
21 through 006, PO00094 through 99, 21
22 email with attachments, was 22
23 previously marked for purposes of 23
24 identification.) 24
25 25
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1 Q. You're not aware of any projects 1 of your ductile iron waterworks fittings
2 where that actually took place, are you? 2 sdling direct to customers, how would you
3 A. No, sir. 3 react?
4 Q. Do you know who the customers are 4 A. Inareas, locations where we have
5 who purchase ductile iron pipe fittings from 5 distribution?
6 your WinWater location? 6 Q. Correct.
7 MR. DYER: By name or category? 7 A. Wherewe have alocation that is
8 BY MR. MANN: 8 sdlling waterworks?
9 Q. Category. 9 Q. Correct?
10 A. Category iswaterworks 10 MR. DYER: I'm going to object on the
11 subcontractors. 11 basisit's hypothetical and calls for speculation,
12 Q. Any other customer that would 12 but you can go ahead and answer it.
13 purchase? 13 THE WITNESS: Wewould certainly not
14 A. Public utilities. 14 be happy.
15 Q. Doyou have anideaasto the 15 BY MR. MANN:
16 breakdown asto what percentage of WinWater's 16 Q. Would you take any steps?
17 overall business goes to contractors versus 17 MR. DYER: Same objection.
18 public utilities? 18 THE WITNESS: Wed haveto get an
19 A. No,sir. 19 understanding of what the reason was behind it, if
20 Q. Do you know whether customers 20 it'swidespread, if it's a one-off situation.
21 typically source waterworks products for a 21 That'safairly large area of discussion, if that
22 dingle project from a single distributor? 22 happened.
23 A. Yes. 23 BY MR. MANN:
24 Q. Why isthat? 24 Q. Asl've become more familiar with
25 A. A particular project you're asked 25 thisindustry, waterworks distribution centers,
Page 62 Page 64
1 togive abid on includes everything on the 1 like the WinWater local companies within
2 project, and many times the contractor awards 2 WinWholesale appear to add avalue to the
3 thedistributor that gave him that price on the 3 supply chain. Would you agree with that
4 entire project, the material, awards them the 4 statement?
5 job. In other cases, the contractor may not do 5 A. That iscorrect.
6 that, and it's an individual preference, 6 Q. What are the benefitsin your mind
7 depending on the contractor. | don't believe 7 that the WinWater locations provide to that
8 there is something in writing that says all of 8 supply chain?
9 thisproject hasto go to one distributor. 9 A. Inventory, loca knowledge,
10 |'ve never seen anything like that. 10 expertise of the product, expertise probably of
11 Q. Areyou able to quantify how often 11 thelocal codes. Those would be the two
12 your WinWater |locations are getting the entire 12 greatest. Back to having accessto line and
13 pundle of products for a particular project? 13 having the right people, thisis having the
14 A. No. 14 right inventory to service a particular market
15 Q. Do you observe any direct sales of 15 and people who understand how that product goes
16 ductileiron pipe fittings in the markets that 16 together and how it's utilized in a particular
17 the WinWater locations service? 17 gpecification.
18 A. Dol observe -- can you repeat the 18 Q. Do the WinWater locations provide
19 question? 19 one-stop shopping to customers?
20 Q. Sure. Do you observe any of your 20 A. They can.
21 suppliersof ductile iron pipe fittings selling 21 Q. Do the WinWater locations assume a
22 direct to customers in the waterworks locations 22 credit risk?
23 that the WinWater companies are servicing? 23 A. Yes
24 A. Not that I'm aware of. 24 Q. Do the WinWater locations or |ocal
25 Q. If you did observe the suppliers 25 companies aggregate small orders?
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1 A. Do they aggregate small orders? 1 A. | believe they do.
2 Explain or clarify. 2 Q. Areyou familiar with East Jordan
3 Q. It seemsthat when a contractor 3 Ironworks?
4 comes in and needs a particular number of 4 A. Yes
5 fittings because he's got a hole in the ground 5 Q. Do you know whether they sell
6 that's open and he needs particular fittings, 6 imported ductileiron pipe fittings?
7 that would be one of the values of having 7 A. 1donoat.
8 inventory, local inventory, correct? 8 Q. What criteriado you have for
9 A. Yes 9 choosing a ductileiron pipe fitting supplier?
10 Q. When those products are then sold, 10 A. Weéll, we want them to have the
11 how does WinWater local companies replenish 11 breadth of line that we need to supply our
12 that inventory? 12 contractor base with, both in terms of
13 A. Wewould purchase it from the 13 configurations aswell assizes. The quality
14 manufacturers who produce the product. 14 needsto bethere, not in question. The
15 Q. Do you purchase those products on 15 ahility to deliver in atimely manner. The
16 arolling basis, or isthere -- at the end of a 16 expertise to understand the product itself and
17 period isthere alarge order that would go to 17 how it'sutilized. Ability to get
18 one of thefitting suppliers to restock that 18 gpecifications of the product or acceptance at
19 inventory? 19 the specifier level. Those are some of the
20 A. Onaralling basis. 20 things.
21 Q. Do the WinWater locations have a 21 Q. Dol of your suppliers of
22 sgleforce? 22 imported ductile iron pipe fittings provide all
23 A. Yes. 23 of those attributes?
24 Q. How large are the salesforces at 24 A. Doal of our suppliers of
25 thevarious WinWater locations? Arethey of 25 imported?
Page 66 Page 68
1 averagesize? 1 Q. Correct.
2 A. Strictly dependent on the size of 2 A. Yes
3 the WinWater location. 3 Q. What benefits, if any, does
4 Q. DotheWinWater local companies 4 WinWholesale see in having multiple suppliers
5 handle returns? 5 of imported ductile iron pipe fittings?
6 A. Yes 6 A. Waéll, having -- if one vendor is
7 Q. Other than Tyler/Union, Sigma, 7 out of aproduct or has long lead times, then
8 Star, and SIP who else sellsimported ductile 8 the other vendor may be able to get that
9 iron pipe fittings that you're aware of ? 9 product for you. Certainly -- you did ask
10 A. I'mnot aware of who else. Those 10 about imported?
11 arethe four we do business with. 11 Q. Correct.
12 Q. Haveyou ever heard of Metal Fit? 12 A. Thelead timesfrom -- from
13 A. Meta Fit? 13 countries outside of the US can vary for alot
14 Q. Meta Fit. 14 of different reasons. So, having accessto an
15 A. No. 15 additional line or additional two lines may
16 Q. How about Electrosteel ? 16 assure you of being able to supply your
17 A. | recently heard of Electrosteel 17 customer with what he needs.
18 about forty-five days ago. 18 Q. Any other benefits?
19 Q. Do you know whether or not they 19 A. Inmy position, no.
20 odl| -- 20 Q. Arethere any benefitsasit
21 A. 1donot. 21 relatesto price for the WinWater local
22 Q. Haveyou heard of NAPAC? 22 companiesin having multiple suppliers of
23 A. | have heard of NAPAC. 23 imported ductile iron pipe fittings?
24 Q. Do you know whether NAPAC sells 24 A. 1 would not say there's a benefit
25 imported ductileiron pipe fittings? 25 interms of price, no.
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McWane/Sigma Gibbs 1/28/2011
Page 54 Page 56
1 been a violation of corporate policy, per se. 1 ramifications, | would do the same thing in
2 We have a procedure book, and normally, you 2 that case that | probably done with other
3 know, things that are policy type of things, go 3 vendors over the years and other products, that
4 in our procedure book. This was not put it 4 all of a sudden a vendor comes in and he's
5 into a procedure form. So it was communicated. 5 going to start producing a product that there
6 And again, the way we are instructed, Monte 6 is already a number of vendors on. | would
7  Salzman sits on the board of each one of the 7 have probably communicated some cautionary, you
8 local companies, he has a fiduciary 8 guys do what you want to, but here is some
9 responsibility to all of these other guys to 9 cautionary things | am going to point out to
10 protect their investment. So if you were going 10 you that you might want to be mindful of when
11 to go a different direction from what corporate 11 you make the decision to support a particular
12 and the vast majority of the group wanted, then 12 vendor with no history. And I don't know if
13 there was an expectation that you would contact 13 you are making ductile iron fittings or
14 your area leader or your vice -- regional vice 14 widgets, if it's an important category, product
15 president or Monte and present your case. So 15 category to us, | probably would have given
16 violations of policy, I am not sure that that 16 them those reminders. If it was a small
17 isaccurate. But certainly protecting the 17 category that really didn't move the decimal
18 interest of everybody else involved, it was 18 point, then I wouldn't have said anything. And
19 important that if you were going to -- if -- it 19 wvendors all the time add -- may add product
20 was requirement that if you go do something 20 groups to their line and we don't even pay them
21 else, that it is communicated back up the 21 any attention. But there are vendors who
22 chain; otherwise, don't buy from somebody else, 22 decide to move into a product like this, and if
23 because it's going to cost everybody. 23 there were no other reasons, | would have at
24 Q. Don't buy from Star unless you 24 least communicated to guys, keep these things
25 want to raise the issue at the board level? 25 in mind.
Page 55 Page 57
1 A. That's right. If you are 1 Q. Would you have put Star on the
2 comfortable raising the issue, and the way we 2 preferred vendors list for domestic fittings
3 are set up, the board is not something you just 3 for 2010?
4 go to once a year and they review your numbers, 4 A. It probably would have been
5 but the board is looked at as an advisory, just 5 discussed, | would say they probably would have
6 like any board is, as an advisory position, and 6 had a better than 50/50 chance of being on the
7 one that helps presidents have their company be 7 preferred vendors list, if there was no other
8 as successful as they can be. 8 ramifications. But that doesn't guarantee them
9 Q. Did anyone go down that road we 9 adime's worth of business, because the local
10 are talking about, after receiving Mr. 10 companies, they still have to earn the
11 Salzman's memorandum, did any of the local 11 business. If we have three vendors, we don't
12 businesses indicate to corporate, hey, 12 guarantee any of our vendors a third, third,
13 actually, we are interested in doing business 13 third. You can have a hundred percent of the
14 with Star on the domestic side? 14 business if you earn it. So even though they
15 A. | couldn't speak to that, because 15 potentially would have been a preferred vendor,
16 |am not in that chain of command. 16 if there were no financial repercussions they
17 Q. If the world were different, and 17 still would have had the performance issues,
18 McWane had not indicated that payment of the 18 the performance opportunities of the local
19 domestic rebate was conditioned on full support 19 companies.
20 of the McWane-branded products on the domestic 20 Q. On the import side, what
21 side, would you have allowed the local 21 percentage of your business is done with Star,
22 businesses to purchase from both Star and 22 what percentage with SIGMA, what percentage
23 McWane? 23 with Tyler?
24 A. Possibly. If that situation 24 A. It has varied over the years since
25 existed where there were no rebate 25 | have been there. | would say from the thirty
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1 THE WITNESS: Nine percent. 1 alsoin their letter, that if it is not in the
2 BY MR. RENNER: 2 normal lead time, then you can go buy from
3 Q. And it was that nine percent, sir, 3 somebody else, is it possible that happened?
4 that was conditioned on supporting McWane 4 Sure.
5 exclusively on domestic fittings? 5 Q. What I'm trying to understand is,
6 A. That's correct. 6 it seems as if you are more comfortable giving
7 Q. How does that nine percent compare 7 all or almost all of your domestic business to
8 to your margin on domestic fittings? 8 Tyler than you were giving all or almost all of
9 A. ldon't have any idea. |don't 9 your domestic business to Star; is that right?
10 look at the margins that our local companies 10 A. That's correct.
11 make on product. 11 Q. I'mtrying to understand why that
12 Q. Isthe nine-percent rebate 12 is?
13 significant from your point of view? 13 A. As | have stated before, Star
14 A. In that particular product 14 could not -- Star could not speak to their
15 category? 15 hbreadth of line, when they were going to have a
16 Q. Yes,sir. 16 breadth of line, they couldn't point to jobs,
17 A. Sure. 17 they couldn't point to reliability of their
18 Q. Could Star have had compensated 18 product, they couldn't point to consistent lead
19 vyou for the loss of that rebate? Let's assume 19 times or even consistent products that may have
20 Star comes to you and says, Mr. Gibbs, | 20 been made in seven different foundries, there
21 understand you will lose your rebate from 21 was nothing Star could point to, other than
22 McWane if you purchase domestic fittings from 22 prior history on a totally different product.
23 me, | will make you whole, | will compensate 23 So it was not necessarily we had a preference;
24 you for the lost rebate; is that something that 24 to me, it was we didn't have a choice. Star
25 would have been attractive to you or a route 25 had not proven themselves.
Page 71 Page 73
1 you would have been willing to explore? 1 Q. When you learned that Star was
2 A. Possibly some point down the road 2 entering the domestic production, did you think
3 when Star had some history that they could 3 that that would have an effect on wholesale
4 reference. Butto me, what you just put -- the 4 prices of domestic fittings if there were two
5 scenario that you just put on the table is not 5 suppliers in the market rather than one?
6 awhole lot different than the scenario you put 6 A. | am not sure | thought that.
7 on the table from some import guy wanting an 7 Q. Can you explain why not?
8 exclusive right to our business and is going to 8 MR. DYER: Why didn't he think
9 pay us a bunch of money. In January of 2010, 9 something?
10 Star had little credibility, in my mind, and 10 MR. RENNER: Right.
11 probably many others, about their capabilities 11 BY MR. RENNER:
12 for domestic. So could they have put it on the 12 Q. I'mtrying to understand why that
13 table? Sure. Would it have moved the decimal 13 is not something you thought of at the time?
14 point on what they are doing to be able to do 14 A. Because at the time | thought that
15 in the marketplace and when? | don't think 15 it was going to take them some period of time
16 that would have changed a bit. 16 to establish themselves in the marketplace,
17 Q. Is it fair to say that Win has 17 again, with the product, with the acceptance,
18 dealt more or less exclusively with Tyler on 18 with the ability to be able to deliver. A lot
19 the domestic side in 2010? 19 of times vendors lead with price, | am not sure
20 A. Well, as far as | know, there is 20 in this particular case, them being a start-up
21 only Tyler, SIGMA and Star, and SIGMA is 21 type of operation leading with price would have
22 supplying Tyler product and we are not buying 22 been the way to go. So, no, it didn't occur to
23 from Star, did it happen that maybe a lead time 23 me when they brought it up that it was going to
24 got extended on a particular size that if Tyler 24 more than lower prices for us, never hit me.
25 was not able to get the product there, which is 25 Q. During 2010, was Win Water able to
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Page 1 Page 3
1 UNITED STATES OF AMERICA 1 EXHIBITS
2 BEFORE THE FEDERAL TRADE COMMISSION 2 EXHIBIT PG DESCRIPTION
3 OFFICE OF ADMINISTRATIVE LAW JUDGES 3 1 Glidwell Subpoena Duces Tecum
4 PUBLIC 4 2 Glidewell Subpoena Ad Testificandum
5 DOCKET NUMBER 9351 5 Deposition
6 6 3 Glidewell Respondent McWane, Inc.'s
7 INTHE MATTER OF 7 Deposition Notice
8 MCcWANE, INC,, 8 4 Glidewell Exhibit A
9 acorporation, 9 5 Glidewell 30 3-1-2010 e-mail
10 and 10 6 Glidewell 30 Confidentiality Agreement
11 STAR PIPE PRODUCTS, 11 7 Glidwell 33 Quote Request
12 alimited partnership. 12 8 Glidewell 39 11-10-2010 e-mails
13 13 9 Glidewell 42 12-2-11 e-mail
14 DEPOSITION OF: 14 10 Glidewell 43 6-1-2010 Star Pipe informatiof
15 DAVID GLIDEWELL 15 11 Glidewell 43 7-5-2011 Star Pipe Products
16 THURSDAY, APRIL 26, 2012 16 12 Glidewell 43 7-20-2010 Star Pipe Products
17 17 13 Glidewell 44 Sales by Customer Star Pipe
18 STIPULATION 18 Products 1-1-2010 through 12-31-2010
19 IT IS STIPULATED AND AGREED by and between 19 14 Glidewell 55 Sales by Customer Star Pipe
20 the parties through their respective counsel, 20 Products 1-1-2011 through 12-31-2011
21 that the deposition of DAVID GLIDEWELL, may be 21 15 Glidewell 57 Sales by Customer Star Pipe
22 taken before Donna Winters, Commissioner and 22 Products 1-1-2012 through 12-31-2012
23 Notary Public, State of Alabama at Large, at the 23 16 Glidewell/CX 1451 136 7-8-09 letter with
Page 2 Page 4
1 offices of Burr & Forman, 3400 Wells Fargo Tower 1 proposal from Glidewell to SIGMA
2 420 20th Street North, Birmingham, Alabama 35203, 2 17 Glidewell/CX 1430 139 3-12-10 Estimate Sheet
3 on the 26th day of April, 2012 commencing at 9:10 3 Star Pipe Products
4 am. 4 18 Glidewell/CX 1431 147 12-22-11 Glidewell
5 DEPOSITION OF: DAVID GLIDEWELL 5 Estimate Sheet
6 6 19 Glidewell/CX 1432 154 8-26-11 Glidewell
7 7 Estimate Sheet
8 8 20 Glidewell/CX 1420 164 Sales by Customer Union
9 9 Foundry Company 1-1-2009 through 12-31-2009
10 10 21 Glidewell/CX 1421 164 Sales by Customer Union
11 11 Foundry Company 1-1-2010 thorugh 12-31-2010
12 12 22 Glidewell/CX 1422 164 Sales by Customer Union
13 13 Foundry Company 1-1-2011 through 12-31-2011
14 14 23 Glidewell/CX 1423 164 Sales by Customer Union
15 15 Foundry Company 1-1-2012 through 12-31-2012
16 16 24 Glidewell/CX 1427 168 Sales by Customer ACIPJO
17 17 1-1-2010 through 12-31-2010
18 18 25 Glidewell/CX 1428 168 Sales by Customer ACIPJO
19 19 1-1-2011 through 12-31-2011
20 20 26 Glidewell/CX 1429 169 Sales by Customer ACIPJO
21 21 1-1-2012 through 12-31-2012
22 22 27 Glidewell/CX 1424 169 Sales by Customer US
23 23 Pipe 1-1-2010 through 12-31-2010
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1 McWane? Say, for example, do you know on a 1 facility, because they still have to have
2 quarterly basis how much you're going to be 2 coatings put on them, machining in most cases,
3 making for them? 3 which we don't do any of that. Well, we don't do
4 A. Probably for at least a couple months. | 4 any of that for Star. We do subcontract some
5 don't know if I'd say quarter. 5 machining for McWane, and they do some of thei
6 Q. And is that expectation communicated to yol 6 own. All the coatings is done by the fittings
7 through purchase orders? 7 manufacturer. We don't handle that. | mean,
8 A. Primarily purchase orders, yes. 8 like you said, if an end user called me and said,
9 Q. You said "primarily purchase orders." Are 9 "Hey, | want to buy some fittings," | would just
10 there other manners in which they communicate 10 have to tell them, "Well, go to Star," or "Go to
11 that to you? 11 McWane." You know, I don't have a product. |
12 A. Well, they might tell us that there's, you 12 don't have a fittings product.
13 know, a new product coming or that they've got 13 Q. You mentioned that you do do some
14 patterns coming from overseas, you know, to be 14 subcontracting for McWane on the machining end
15 expecting those. We might know about that ahead 15 A. Some of their castings, we furnish
16 of the purchase orders. 16 machined. | have a machine shop locally that |
17 Q. Andwhat is your expectation for your 17 subcontract the machining to. And then some of
18 future sales to Star? 18 them, McWane machines themselves. It's just sor
19 A. They'll probably go up a little bit. 19 of a combination.
20 Q. And what is the basis for that expectation? 20 Q. HasMcWane asked you to do some of that
21 A. Again, they're occasionally adding new 21 machining, the machining that you do do?
22 products. 22 A. Right.
23 Q. How frequently are they adding products? 23 Q. Has Star ever approached you about doing
Page 122 Page 124
1 A. Idon'tknow. They'll send me inquiries 1 machining for their products?
2 periodically, and some of them we'll get orders 2 A. They asked us.
3 on. They'll have tooling that they'll ship to 3 Q. Butlthink you said you only do that for
4 us. | don't know that there's any specific 4 McWane?
5 period. You know, we may get some this month, 5 A. They thought our price was too high.
6 and we may go three months without getting 6 Q. I'msorry?
7 anything. 7 A. Star thought our price was too high.
8 Q. Earlier when we were talking about McWane 8 Q. Was the price that you had extended to Staf
9 you said that you knew about two months ahead of 9 the same as the price that you currently extend
10 time how much you would be making; is that right? 10 to McWane for machining?
11 A. Probably based on their purchase orders, 11 A. Ildon'tknow. Idon'teven know if we
12 something like that. 12 quoted them the same products or not.
13 Q. Isthat the same for Star? 13 Q. Have you ever considered taking steps to
14 A. Probably. Ithink so. 14 allow you to be able to produce a finished
15 Q. Do you sell any of the fittings castings 15 fitting?
16 that you make directly to users of fittings 16 A. No.
17 castings? 17 Q. Andwhy is that?
18 A. No. Icouldn't do that. 18 A. Ijustdon't wantto getinvolved in that.
19 Q. Andwhy is that? 19 I'min the foundry business. I'm not in the
20 A. Idon't have a product. | mean, I'm not -- 20 coatings business; I'm not in the machining
21 I'm not making a fittings product. I'm just 21 business; I'm not in the design business. I'min
22 making castings for fittings companies. They're 22 the foundry business.
23 not even finished products when they leave our 23 Q. You mentioned you're not in the design
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1 business. Why did that make your list of reasons 1 Q. -- that would require some finishing to be
2 why you wouldn't -- 2 afitting; is that correct?
3 A. Well, I mean, if you're going to have a 3 A. Right. That's correct.
4 product, you've got to have a design function. 4 Q. So I'masking, if you had finished
5 Q. Soyoudon't currently have the capacity to 5 fittings, could your sales force sell them?
6 design fittings? 6 MR. THAGARD: And I'm going to object.
7 A. No. 7 It's a hypothetical question, it has no
8 Q. Have you ever done any research to find out 8 foundation, and it calls for speculation.
9 what it would cost you to obtain the capacity to 9 Q. You can answer the question.
10 design fittings? 10 A. Repeatit.
11 A No. 11 MS. CASTILLO: Could you repeat it,
12 Q. Andwhy is that? 12 please?
13 A. Idon'thave any interest in it. 13 (Whereupon, at this time the designated
14 Q. Have you ever pursued relationships with 14 portion of the testimony was read back by the
15 distributors of fittings to try to sell directly 15 court reporter.)
16 tothem? 16 MR. THAGARD: I'm going to object. It's 3
17 A. No. 17 hypothetical question, lacks foundation, calls
18 Q. Why is that? 18 for speculation.
19 A. | haven't felt the need to. 19 A. Well, again, it goes back to what | said
20 Q. Could your sales force, as it is today, 20 before. We don't have a product. We don't havg
21 sell fittings? 21 afittings product, so there's no -- there's no
22 A. No. Again, we don't have a fittings 22 way we could sell it. And we're not going to
23 product. We don't have a product. How are we| 23 have one, because we're not in that business.
Page 126 Page 128
1 going to sell something we don't have? 1 (Whereupon, at this time a lunch break was
2 Q. Ifyoudid have it, would they be able to 2 taken.)
3 sellit? 3 Q. Mr. Glidewell, earlier we had a brief
4 MR. THAGARD: | object, calls for 4 conversation about sales at your company.
5 speculation. 5 A. Okay.
6 A. That's just-- 6 Q. Canyou describe to me how many people
7 MR. GILLESPY: Hold on. 7 you've got working sales internal to Glidewell?
8 Q. Ifthey did, would you be able to sell it? 8 A. Internal?
9 MR. GILLESPY:: If they did what? 9 Q. VYes.
10 MS. CASTILLO: I'msorry. Could you 10 A. Ifyou include me, three.
11 read back the original question, then? 11 Q. Do you also use an outside sales force?
12 (Whereupon, at this time the designated 12 A. We have a few sales reps that we use, yes.
13 portion of the testimony was read back by the 13 Q. Arethese independent sales
14 court reporter.) 14 representatives?
15 MR. GILLESPY: We need to be clear. 15 A. Yes. Right.
16 Are we talking about the rough fitting that is 16 Q. Arethey with companies?
17 what this person/company, does, or are you asking 17 A. Right. They either own their own company
18 him to assume that he's in the same business as 18 or they're with companies, yes.
19 Tyler Union and Star Pipe? 19 Q. Can you tell me what companies they're
20 MS. CASTILLO: I'm asking him -- 20 with?
21 Q. |think the distinction you've made is that 21 A. There's one here in town called Tynes &
22 you make a casting -- 22 Company, a gentleman by the name of Frank Tyneg.
23 A. That's correct. 23 We use a company called DR Metals. They're in
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1 Q. Andthenin Temeculain 2009, what was your 1 What did you mean by that?

2 market share? 2 A. Historically, I am giving you a soliloquy

3  A. Probably 25 to 30 percent. 3 here again, but historically the big companies buy

4 Q. Andwas Ferguson in that market? 4 smaller companies and gain market share. And they

5 A Yes,sir 5 have done that successfully.

6 Q. What was their market share? 6  But what they haven't done is to start out from

7  A. Probably about the same. 7 scratch and build something that is not already

8 Q. AndHD? 8 there. Especially if they are competing against

9 A. HD was in there, close to the same. 9 independents who have been there for awhile, it's
10 Q. Close to the same -- 10 very, very difficult.
11  A. Between all three of us we were the vast 11 And usually the big guys don't have the staying
12 majority of the business but there were probably twa 12 power of wanting to lose money for a period of tim
13 or three independents that were at the outer fringes 13 while they get their act together. And so you don't
14 of their service capability, but they would enter 14 see much of that, nor have they been successful at
15 into it also. 15 that. Hard to see any representation of success
16  And you had, at that time 2009, it was still HD 16 from that type of a venture in the state of
17 atthat time. They purchased my brother's business 17 California that I have seen.
18 which was pretty heavy down there and that's why we 18  But when they take over and buy a company that
19 moved down there because he was no longer. 19 got market share already, all they have to do is add
20  Butit's hard to say exactly what percentage 20 their money or overhead capability to it and
21 each of them had in comparison to the other. | know 21 support, then they can be successful. But starting
22 we didn't have the majority, | knew that. 22 out from scratch it's a tough road to hoe.
23 Q. Soyou said there were two to three fringe 23 Q. What are the challenges that, for example,
24 players, what percentage do you think they had in 24 HD Supply or anyone that's entering a market just
25 2009? 25 starting from scratch, what are the challenges that

Page 154 Page 156

1  A. Probably less than ten percent total. 1 they have to overcome?

2 Q. And then between Groeniger, Ferguson and 2 A. Know the territory, know the people, know

3 HD, the rest of you split the remainder 90 percent 3 the culture. In some cases that's extremely big.

4 so each of you had roughly about 30 percent? 4 Central Valley, that is the name.

5 A Yeah 5  When you get into the big metropolitan areas

6 Q. Did that change in 2010 or is that the year 6 it's not as big a thing, but certainly in the

7 that you closed? 7 Central Valley which Sacramento is part of the

8 A. Weclosed. 8 Central Valley, that's big there.

9 Q. Thank you for walking me through that 9  And knowing the diversity of the specifications,
10 although it probably was extremely painful for you 10 what type of material you have to handle, what
11 todo, it's helpful for us. 11 brands you have to handle. Sometimes those brand
12 A. Ican'tsay how accurate it was but we'll 12 are available, sometimes they are not.
13 see. 13 Q. What do you mean by sometimes a brand is
14 MR. TRUITT: Drew, are you at a good point fora| 14 not available?
15 short break? 15 A, Well, sometimes they have relationships
16  MR. MANN: Yeah, let's do that. 16 with other people.
17 (Brief recess taken.) 17 Q. Sowhen you say that they have
18 MR. MANN: Let's go back on the record. 18 relationships with other people, you are suggesting
19 Q. Mr. Groeniger, before we broke, we were 19 that a particular manufacturer of a product would
20 going over the different market shares and you made 20 have a relationship with someone that would prever
21 acomment that | just wanted to circle back around 21 anew distributor from being able to gain access to
22 to. 22 that manufacturer?
23 And that was when HD Supply entered the Hayward 23 MR. TRUITT: Object to the form.
24 market, that they were, it was a novice branch that 24 THE WITNESS: Yes.
25 they had opened and it was going to take some time. 25 MR. MANN: Let me see if | can cure that

—
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1 ductal iron pipe company out of Birmingham, Alabama. 1 A. Yes.
2 Great company, make a great product but they 2 Q. Do distributors aggregate small orders?
3 have always been a direct sales company, they don't 3 A Yes.
4 know now to handle the distributors well and they 4 Q. Any possibility that McWane, Star, SIGMA
5 don't think the distributor has the experience nor 5 could effectively start selling direct in the
6 the intelligence to quote certain types of work. 6 markets that Groeniger & Company competed in in
7  They are wrong but that's their philosophy. But 7 20117
8 they are the king so they run it that way and they 8 MR. TRUITT: Objection, foundation, speculation.
9 supply the fittings and the pipe. 9 MR. PARKS: You can answer.
10  We compete against them on the fittings and in 10 THE WITNESS: They could. If there was, if they
11 most cases unless it's a big job where they package 11 all were together and didn't allow any deviation and
12 everything and hide everything so they can't ever 12 the only way you could buy fittings was buying it
13 find what a unit price is until after they start 13 direct, they could probably get away with that until
14 supplying it, it's difficult to pull it away. Pipe 14 somebody came to town and said we are going to allow
15 s abig entity. 15 this to go through distribution, then they would be
16 Q. Do you observe Star selling direct in your 16 out of business.
17 markets? 17 MR. MANN: Q. Any chance anybody on their owjn
18 A. No. 18 could do it if they didn't have the two to go along
19 Q. Do you observe SIGMA ever selling direct 19 with them?
20 for ductal iron pipe fittings? 20 MR. TRUITT: Same objections.
21 A No. 21  THE WITNESS: No.
22 Q. Do you observe Tyler Union or McWane 22 MR. MANN: Q. Why not?
23 selling direct in the ductal iron pipe fittings? 23 A. Because the distributors would rise up
24 A, Notthat | have seen lately at all. Or 24 against it.
25 that I can recall. 25 Q. What do you mean by that?
Page 202 Page 204
1 Q. What benefits do suppliers gain by selling 1  A. They are taking food out of their mouths,
2 to distributors versus selling direct? Or in other 2 you are trying to break up their package. The
3 words, what efficiencies do distributors bring to 3 fittings as a whole are not going to govern the job.
4 the supply chain? 4 Now, if they put fittings and pipe together,
5 A. Service, certainly service, knowledge of 5 aha, there is much more of a stick. But even that,
6 the local specifications, local inventory to pull 6 the pipe companies don't do fittings well.
7 the ones and twosies from, credit applications, all 7 If there is an extra fitting they don't know how
8 the above I guess. 8 to handle that. If they return the fittings, they
9 Q. Do distributors provide one stop shopping 9 don't handle that well at all, they don't permit it.
10 to customers? 10  And if there is any changes on the job which is
11 A. Some do, yes. 11 more apt to happen than not, as the job is
12 Q. Do distributors handle the billing and 12 progressing, they run into something different and
13 collections from their customers? 13 they make an executive decision we are going to gp
14  A. Yes, that's the credit scenario. Some 14 around the corner rather than go straight up or
15 people will allow a looser credit format with their 15 whatever, then there is a need for a small amount qf
16 customer than a manufacturer would. 16 new types of fittings to handle the change in
17 And that's probably one of the main underlying 17 specification, they don't handle take well either.
18 reasons why manufacturers would rather go through 18 Distributors, that is just part of the game, we
19 distribution because they can guarantee their money 19 react quickly, adjust, bring the other stuff we took
20 quicker than if they were selling to the contractor 20 out there back and give them the new stuff. So we
21 directly. 21 do that constantly.
22 Q. Interms of a sales force, do distributors 22 And that's kind of why we have a lot of D items
23 provide a larger sales force than manufacturers? 23 that we would normally not want to stock, but
24 A, Normally speaking, sure, yes. 24 because of returns that have come back and specia
25 Q. Do distributors handle returns of products? 25 fittings that they didn't need that we took back as
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1 do these pricing letters help Groeniger & Company 1 Would that include you?
2 make business decisions? 2 A Yes. Inthat date, yes.
3 Soif the prices are going to go up, how does 3 Q. Could you just review this letter real
4 them telling you that they are going up affect your 4 quickly, just to yourself?
5 business? 5 A (Witness complies) Okay.
6  MR.TRUITT: Objection, foundation. 6 Q. Focusing on the second to last paragraph
7  THE WITNESS: Well, normally we know about thgse 7 where it says, "Before announcing any price actions
8 price increases before we get that letter. 8 we carefully analyze all factors including:
9  MR.MANN: Q. How does knowing that information 9 Domestic and global inflation, market and
10 help you make decisions? 10 competitive conditions within each region as well a
11 A. Traditionally price on fittings went up 11 performance against our own internal metrics. We
12 about five percent a year on cast iron or ductal 12 anticipate being able to complete our analysis by
13 iron, pretty much doesn't change, even the world 13 the end of May. At that point we will send out
14  market, sometimes the raw material gets a little 14 letters to each specifying region detailing changes,
15 higher, but it's not like copper, it's not like 15 ifany, to our current pricing policy."
16 aluminum which goes up and down like mad, castiron| 16  Does Tyler Union identify what factors they are
17 s kind of a gentle rise and they are about five 17 analyzing help you in your business?
18 percent a year it went up. 18 MR. TRUITT: Objection, foundation.
19  You could almost book that until toward the end 19  THE WITNESS: No, not that | can see. They ar
20 when everything was skyrocketing and everything was| 20 talking about the world scrap market that has a
21 going up at rather a higher rate. 21 tendency to go up and down.
22 And it was just keeping track of it so that you 22 But scrap iron is probably one of the most
23 had enough time to bring inventory in to support 23 static, to an extent, static costs, it doesn't
24 outstanding orders that would more than encompass 24 fluctuate a lot.
25 your inventory. 25 It did maybe in certain times but it falls back
Page 230 Page 232
1 Then we would do that, we would place large 1 real quick to a standard average. You may have a
2 orders before the price increase so that we had 2 spike because of China needing product, scrap iron
3 product coming in in the next weeks or month atthe 3 because their economy was starting to boom, but
4 original level so that we could protect our 4 certainly that leveled off quickly.
5 customers. 5 As soon as the Olympics ended that ended. So it
6  Because we can't give letters like this to our 6 came back down to a more manageable level.
7 customers, they would say | don't care, go up to 7  Those things, world economics have a tendency to
8 what you want to but | have got a price from you 8 be looked at certainly, a manufacturer has to look
9 here, and if you don't get me that price I will find 9 atthat, | understand. This letter wouldn't have
10 somebody who else and they can in a heartbeat. 10 done very much for me, there is nothing definite
11  So these letters stopped with us. If we have a 11 thatis going to impact me.
12 (district that has a year contract, we send them a 12 Q. Sowhy would Tyler send you this letter
13 letter like this and they say too bad. 13 then, what do you think?
14  Or if they have an escalator where it allows you 14 MR.TRUITT: Objection, speculation.
15 to raise your prices, you can send them a letter 15  THE WITNESS: A warning that times are tough and
16 like this saying these prices are going up five 16 we are going to have to do wild and crazy things in
17 percent, we are going to go up five percent 17 the future, and all those wild and crazy things come
18 accordingly and you might get away with it. But 18 down to what actually happens and what actual relief
19 most of these districts don't have escalators on 19 we as a distributor have to get product before they
20 their pricing. 20 go up, so that we are held whole.
21 Q. lam going to hand you now what's been 21 And if they give us the time to react to it we
22 marked CX 0138. And thisis a, at the bottom it's 22 can react to our customers and say the price has
23 Bates stamped TU-FTC-0010321. 23 gone up, guys, So give me your orders in right now.
24 This s a letter that Tyler Union sent on May 24 Sometimes it helps us get orders off the street,
25 T7th, 2008 to all Tyler Union distribution customers| 25 we have had price increases and after this date we
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1 have to raise our prices, and they say okay, we'll 1 inventory evaluations."

2 give you the order now, so we put that in with our 2 The next part | don't understand where it says,

3 blanket of orders to get price protection and 3 "and to compete on a more level playing field."

4 service our customer. 4 A. ldon'tunderstand that either.

5 MR.MANN: Q. So what you have just described 5  MR. TRUITT: Objection, foundation.

6 sounds like tha'ts a benefit to getting a price 6  THE WITNESS: | don't understand that either.

7 increase letter, but that's not what this is. This 7 What playing field are they trying to -- | don't

8 is an announcement -- 8 understand what the playing field is there.

9 A. An announcement of some sort. 9 MR. MANN: Q. Do you know how raising the prige
10 Q. --thatthey might be raising prices in the 10 would enable you to compete on a more level playing
11 future; is that right? 11 field if the playing field they are referring to is
12 MR. TRUITT: Objection to the form of the 12 you as a distributor, and the field you are playing
13 question. 13 on?

14  THE WITNESS: They might be raising prices,as 14  MR. TRUITT: Objection, form.

15 much as 16 percent or as low as 6 percent. 15  THE WITNESS: To me that doesn't make sense. If

16 MR. MANN: Q. But as far as the factors that 16 they are cutting the price | can understand it, but

17 they are analyzing, that doesn't help you run your 17 if they are raising the price that means they were

18 business? 18 low to begin with and that would be something that

19 A, No. I cannot use this letter for any 19 would not be interesting to us, that we had an

20 (district or any contractor to get relief because 20 advantage and evidently didn't use it because now

21 they don't know what it is, what it means and they 21 they are bringing a price up to a level -- that

22 don't know the date that they are going to 22 doesn't make sense to me, that might make sense to

23 effectively change prices to where, and are they 23 somebody but it does not make sense the me.

24 going to allows us to buy fittings until that date 24  MR. MANN: Q. And the next phrase says: "It is

25 at a specific date or after that date, are they 25 our intention going forward to sell all products
Page 234 Page 236

1 going to give us a grace period? 1 only off the newly published multipliers."

2 This letter could mean to me they are going to 2 Does that suggest that prior to issuing this

3 give us a grace period, but we don't know how much 3 that they weren't selling products off of the

4 it's going up, so it's difficult. 4 published multipliers?

5  This I would say don't worry about it until you 5 MR. TRUITT: Objection, foundation.

6 see the letter come out saying we are going up two 6  THE WITNESS: It could mean that.

7 percent, nine percent and so forth. 7 MR. MANN: Q. What else could it mean?

8 Q. lamgoing to hand you now what's been 8 A. Well, it means they are standardizing and

9 marked CX 1178. And this has a Bates label of? 9 they would be getting away from discounting off g
10 TU-FTC-0010307. And this is a letter dated January 10 list price and discounts that were were pennies
11 11th, 2008. To "Dear Valued Customer." 11 here, two percent here, two percent there.

12 A. Okay. 12 This week it might be one percentage, this

13 Q. Going down to the third paragraph that 13 region it might be, you are up to line 50 or

14 starts, "To help our distribution customers better 14 whatever the lines are, it would indicate to me that
15 manage their inventory valuations and compete ong 15 they are trying to standardize their pricing policy
16 more level playing field, it is our intention going 16 so that it wouldn't be all over the board.

17 forward to sell all products only off the newly 17 Q. Standardize it against, what is the

18 published multipliers." 18 standard?

19  Anditsays, "We will continue to monitor the 19 A, Whatever they feel is the standard,

20 competitive environment and adjust regional 20 whatever Tyler feels is the standard is the

21 multipliers as required to provide you with 21 standard.

22 competitive pricing." 22 And they are trying to get there so that they
23 A. Okay. 23 are consistent with what they do.

24 Q. | understand the first part that says, "to 24 All municipal bids are honored, that's good,
25 help our distribution customers better manage their | 25 takes me off the hook. All prior to a certain date

=
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1 branch. All the rest of our branches don't need 1 was my call and that was -- when | tell you -- the
2 them. 2 job was out of Sacramento, and so | -- | stayed but,
3 Q. Okay. 3 hey, give these guys a chance because the best thing
4 A. All those are foreign specifications and they 4 would be for us was to have another domestic like
5 don't need -- they don't do Public Works stuff in 5 that.
6 the ARRA area. 6 Q. Why would that be good for you?
7 So, we are the only ones that's doing it. 7 A. Because it gives us an option and | know -- |
8 So we are the only ones that need it but we made a 8 know what Tyler does and how they operate and they
9 decision from this meeting that we wouldn't have to 9 want everything and if they can't get everything,

10 stick with Tyler, so not that we would still buy 10 then they're going to keep pounding until they try

11 from SIGMA on the foreign side, we wouldn't buy 11 to get everything or doing specification work around

Tyler's foreign but we would buy SIGMA's foreign and

you and that type of thing. So, we needed somebody

13 Star's foreign and then with a couple of projects 13 that would give us an alternative.
14 that we'd tested to find out if Star could produce 14 Q. What would have an alternative means as a
15 the domestic fittings and we did it in two sizeable 15 practical matter?
16 projects and they did their job. 16 A. Just say competitive pricing.
17 They supplied it. These were not easy 17 Q. So, possibly lower pricing?
18 jobs. These were difficult jobs, but they supplied 18 A. And better availability and better service and
19 itand, of course, Tyler found out about it and put 19 Tyler has the worse service of any of them.
20 us through the coals for it and while all this was 20 So, you have to deal with that. That means
21 going on but that is the way it is. 21 you have to inventory more because you can't rely on
22 Q. The two projects that you gave Star to perform, 22 them getting material to you in time. All those
23 did they perform it to your satisfaction? 23 things change.
24 A. Yeah. 24 Q. Let's go back if we could to the discussions
25 Q. Going back to the and sorry. When you said 25 you had with Rick Tatman about Tyler's stance on
Page 111 Page 113
1 they weren't easy projects, how do you mean that? 1 distributors, purchasing domestic fittings from
2 A. They's big diameter, usual fittings, flange 2 Star.
3 fittings, 36 by 30 reducing fitting and these are 3 Do you recall what Mr. Tatman said in those
4 very hard to get. 4 conversations?
5 I didn't even know if Tyler even made them 5 A No.
6 at that point yet but they made them scratch for us 6 Q. Canyou say in general terms the message that
7 domestically and supplied them on a reasonable time 7 was conveyed to you?
8 frame that we could live with and did a -- they let 8 A. Ingeneral, because they weren't happy with us,
9 us know what they -- when they could have them there 9 tried to explain the reasons for it and that we were
10 and what -- we got them first, second, third. 10 complying with the letter of what they allowed us to
11 So, we piecemealed them in to the 11 do.
12 contractor but we stayed ahead of his demands and 12 We're staying within the percentages, so
13 serviced the project and | have to say serviced it 13 you can see how much we bought. Do you want us to
14 well. 14 show you -- open our books and show you how much we
15 Q. Did you even check to see whether McWane even 15 bought from the other guy, | have no problem.
16 had the fittings in stock or could make them for you 16 I am not -- wasn't keeping anything secret.
17 before giving the order to Star? 17 So, we were following within the format of their
18 A. Kind of, yeah. 18 letter and, in fact, we did -- yeah, we gave them
19 I think we did, and I think they probably 19 some business and they did the job and what was on
20 cover done it, too, in that time frame even if they 20 there, the guy was over there looking at us. So
21 had to make them special. 21 they knew.
22 Q. Why did you want to give the project to Star? 22 You can't lie to them because they have
23 A. Because | think they were more competitive. 23 access to knowing what's going on. So, you are
24 They were more aggressive after the job. 24 limited on what you can say and you have got to be
25 They were wanting us to give them a chance and it 25 accurate and | am but the guy -- | told them it was
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1 my call and it was nobody else. Yeah, they can do 1 It'll be here next week, probably, you know? And we
2 it but accept me. | made the decision to go with 2 wouldn't know until we get it.
3 another Company. 3 We can't live with that and so, hopefully,
4 Q. Did Mr. Tatman indicate that there might be any 4 they'll go back to it, to do it.
5 penalties or repercussions coming from Tyler? 5 Q. Inthe conversation that you had with Mr.
6 A. Hedidn't say specifically. 6 Tatman and Mr. McCollough about this issue, did
7 Q. Did he say anything in general? 7 either of them explain what McWane's rational was
8 A. No, just that they were not as happy doing it. 8 for the stance they were taking with respect to
9 Q. And the conversation with Jerry Jansen, can you 9 purchases from Star?
10 describe that? 10 A. No, or they may have mentioned it only because
11 A. Well, Jerry is a good guy. 11 of the fact that they are domestic and trying to
12 I have known Jerry for a number of fifteen, 12 protect their investment and the market is shrinking
13 twenty years and | always had a good relationship 13 because of the import influence and that fact they
14 with him when he was with them and they related but 14 have to keep people working.
15 this here. They took a, you know, stand-back 15 This scenario that you would get, normal
16 attitude. 16 scenario that you would get from a domestic
17 We are not close buddies anymore now. We 17 manufacture is that you have to keep our the
18 are more -- it is just a business relationship, 18 investments alive.
19 nothing more than that. 19 So, we are going to -- you know, we are
20 I thought we had with Jerry Jansen, we had 20 going to make it. We are going to sell our product
21 aclose relation. We could talk to him about things 21 one way or the other.
22 and ideas and formats and the good and the bad but 22 Q. Beyond these two projects that you have given
23 that became an arms length scenario from that point. 23 to Star, have your purchased any domestic fittings
24 Q. Has this episode hurt your relationship with 24 from Star?
25 Tyler? 25 A. Not that I know of, no.
Page 115 Page 117
1 A. Yeah, | thinkithas. | think it has. 1 Q. Whynot?
2 Q. Isthat going to make you less willing to 2 A. Well, it's because of the potential retribution
3 purchase foreign fittings in the future? 3 | guess.
4 A, Well, they'd have to market their materials to 4 They have done a nice job. We still buy
5 usinaway that we needed to be marketed. 5 fittings from them and but we're buying probably not
6 We need to have -- we sit with our people 6 domestic or if it is really going directly to a job
7 and let's say every time we go to a meeting with 7 site or something that no one is going to see it,
8 these people or with WASDA or with the distribution 8 then we will do it but there was one branch who buys
9 group. 9 all their fittings from SIGMA, one of the branches |
10 We have a sheet from all of our managers 10 think it is Roseville buys all Star because they
11 saying the good, the bad and the ugly and rate them 11 like the guy and he services them well.
12 one through five and then we give -- we give a prize 12 They even SIGMA does in that particular
13 to the highest rating supplier that we have, the 13 branch. So, | don't say you can't do that. They
14 services, has competitive prices, whose services at 14 services through the branch.
15 the best field levels and everything else. 15 As long as they are part of the team, they
16 So, we give them a manufacturer of the year 16 know they can get rebates and so forth from them,
17 award and Tyler is so far away from that, you know? 17 they can do their own thing.
18 SIGMA has got it several years. Star has never got 18 Q. Isthe Roseville branch purchasing domestic
19 it 19 fittings from Star?
20 On the fitting side, if the fitting guy 20 A. No, or they are purchasing all their things.
21 gets it, it has been SIGMA and they had by far the 21 If they needed domestic fittings, | think
22 best service and even the support in a service year 22 there is one or so districts that require domestic
23 and addressed problems that may arise and things 23 fittings in Sacramento.
24 like that and Tyler is just the opposite. They 24 I don't know if it is the City of
25 said, "we'll get it to you when we get it to you." 25 Sacramento or one of the district that require
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1 domestic and they also supply them for that. 1 So, they're big for us because we do half
2 Q. Sir, you testified just now | asked you why you 2 that work.
3 haven't purchased any more domestic fittings from 3 Q. Do you have any customers purchasing domestic
4 Star and you responded, well, because of the 4 fittings right now that you believe will accept the
5 potential retribution. 5 Star fitting?
6 Do you recall that? 6 A. Yes, and I think we are supplying some of those
7 A. Yes. 7 when it does happen and ARRA jobs, if one comes up
8 Q. Did you mean because of the potential 8 that there is a hundred thousand dollars fitting on
9 retribution from Tyler? 9 it, then we would certainly ask Star for a price on

10 A. Yes. 10 the project and that we don't have that.

11 Q. Andinterms of what that -- what form that 11 Q. Andjustso | understand your testimony, sir,

retribution could take, what's your concern?
A. Well, it is protecting our Hayward branch and
our Sacramento branch from being shut out from
domestic manufactured products because I don't think
that -- I think once the ARRA scenario is ended
which is close, that there is going to be -- it is
going to fall off considerably as far as domestic
requirements and if it hadn't been for that, 1 could
have gone without Tyler, off completely, and | don't
want to.

I would like to keep Tyler as a supplier of
ours but, you know, kind of more on my level, on my
way of doing things, not on theirs being forced to
buy from them and right now, I'm forced to buy from

to date, Groeniger has given Star only two domestic
jobs. Is that correct?

A. They're large domestic jobs, two or $300,000 a
piece, and those are big fitting projects and

they're also what would be big.

Q. Interms of the possible consequences of
purchasing domestic fittings from Star, do you think
that McWane might stop selling you domestic fittings
atall? Or for a limited period of time?

A. Well, itis hard. 1 would think they wouldn't

do that because Leon McCollough, the name you
mentioned, is also head of the valve division and we
are -- comes fourth -- the third largest supplier of
valves in the United States.

Page 119

them.

Q. What's your understanding of the possible
consequences of purchasing domestic fittings from
Star in terms of what Tyler might do?

A. Being shut out.

Q. Do you think they might cut you off entirely?
A. Well, you see, Star still has to get their
fittings approved.

In a U.S. domestic manufacturer, they have
to go over to the district and say not only are we
making an exact fitting but we are domestic, too.
So, theoretically, we are in and they say, "oh, no,
no. We're going to buy Tyler only" and there's
political aspects at work to hold that to one
manufacturer and we have two places that are
requiring that.

The San Jose Water is one of them that
won't. We have tried to send the manufacturers in
there to get their parts approved and, by their
private water district. So, they can function
differently than a public party and so they say no.
This is what we want to do.

Right now, they are doing a lot of work.
They are probably doing as much work as any entity
in the Bay Area.

Page 121

The box Company is one and two and we were
right around there with the third or fourth and so
we are buying, you know, ten, $15,000,000 of valves
from them a year.

| have a great relationship with them.
They support us. We support them and Leon was
always a good friend and now you's promoted to head
of the whole thing.

He is a tough guy. He is -- takes no
business kind of a guy but he knows who we are. He
know how we are made up and what kind of people we
are and he supports us a hundred percent.

When we were having problems with them, |
went to Leon, called him and said, hey, talk to
these guys. Here is what happened here and | think
he went to bat for us but | would never even know,
no one said that Leon called and we're going to
change things but I don't where he is in the
hierarchy.

I think he is the next guy in line from the
big guy. So, he is well situated within McWane and
so | presume that they would not do that because of
him.
Q. Do you think that McWane might stop shipments
of domestic fitting for a limited period of time if
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PUBLIC DOCKET NUMBER 9351
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8 8 Srinivas Saripalli; Other E-mails
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10 EDDIEN. HALL, JR, 10 Eddie Hall; Other E-mail
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19 deposition of EDDIE N. HALL, JR., AS CORPORATE 19
2( REPRESENTATIVE OF MABRY CASTINGS, LTD., may be taken CX 1579 119 3-10-11 E-mail to Eddie Hall from
20 Leanna B. Odom; Other E-mails
21 before DianaRamos, a Certified Shorthand Reporter and (Same as Mabry Exhibit 27)
21
22 Notary Public of the State of Texas, at the offices of CX 1580 133 9-2-08 Texas Commission on Environmental
22 Quality Air uallg Permit
23 Mabry Castings, Ltd., 6531 Industrial Road, Beaumont, (Same as Mabry Exhibit 28)
23
24 Texas 77705, onthe 8th day of May, 2012, commencing at CX 1581 64 Mabry Castings, LTD. Sales (Invoices)
24 star%ustomer
25 1L.00am. (Same as Mabry Exhibit 26)
25
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14 ) 14 Competition, by Ms. Monica M. Castillo, 601 New Jersey
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15 15 Avenue, NW, Washington, DC 20001, appearing for
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otia
19 19 2400 AmSouth/Harbert Plaza, 1901 Sixth Avenue North,
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20 20 Birmingham, Alabama 35203, appearing for McWane, Inc., a
Mabry 16 49 1-21-10 Purchase Order )
21 21 corporation, the Respondent.
Mabry 17 50 1-21-10 Purchase Order
22 22 STRONG, PIPKIN, BISSELL & LEDYARD, LLP, by
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23 23 Mr. Daniel E. Mabry, 1400 San Jacinto Building,
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Page 147

1 MS. CASTILLO: | mean, | havethe 1 A. Interesting. No, it'snot on theinvoice.
2 protective order with meif you want to take alook at 2 Apparently the ship date is the invoice date --
3 it 3 Q. (BY MR MABRY) Right.
4 MR. MABRY: No. I've seen the protective 4 A. -- and they would have been within a day of
04: 01 5 order. Based on your knowledge, you can answer that 04: 04 5 each other.
6 question. 6 Q. Sotheinvoice dateis 12-22-2009?
7 A. Ask methe question again just so I've got it 7 A. Uh-huh.
8 clear. 8 Q. Correct?
9 MS. CASTILLO: Canyou read it back, 9 A. Correct.
10 please? 04: 05 10 Q. Soit was either shipped on that day or 12-21?
11 THE REPORTER: Sure. 11 A. Correct.
12 (Previous question was read.) 12 Q. Youtry and invoiceright away?
13 A. No. 13 A. Uh-huh.
14 MR. MABRY:: | shouldn't have objected. 14 Q. And, again, you talked about that because at
04: 01 15 Q. (BY MS. CASTILLO) Why not? 04: 05 15 that time your financing was based on what you shipped.
16 MR. THAGARD: Object. 16 Correct?
17 MR. MABRY: Now | object to that question. 17 A. Correct.
18 No, don't answer that question. Now you're really 18 Q. And the -- and then this purchase order, is
19 getting into proprietary information. 19 that the same purchase order as on number -- Exhibit 10?
04: 02 20 MS. CASTILLO: | don't think | have any 04: 05 20 A. 10255952. That'sit.
21 further questions unless | wind up having follow-ups. 21 Q. Okay. And they issued the purchase order on
22 MR. THAGARD: | havejust afew 22 what date?
23 follow-ups. | am assuming you want me to go before you 23 A. They issued it on 11-24-009.
24 or do you want to go first? 24 Q. And it shipped -- or it invoiced, which means
04: 02 25 MR.MABRY: Let mego first. 04: 05 25 it probably shipped on --
Page 146 Page 148
1 EXAMINATION 1 A. A month later.
2 BY MR.MABRY: 2 Q. A month later, 12-22-09. So they didn't get
3 Q. Ijust want to clear up acouple of things, 3 thereintwo days?
4 Eddie, about Exhibit 10. Pull out Exhibit 10 real 4 A. They did not.
04: 03 5 quick, please. 04: 05 5 Q. Itdidn't get therein two days. Andif you
6 A. Okay. | think I've got them all mixed up 6 look at the part number, does the part number on this
7 again. 7 invoice match the part number on that purchase order?
8 Q. Exhibit 10 was the purchase order from Star 8 A. The customer part number does match.
9 with the two-day turnaround. 9 Q. Okay. All right. That'sjust -- and I'm not
04: 03 10 A. Yesh 04: 06 10 going to go through the rest of them becauseit'sa
11 MR. MABRY: And | want to reference y'all 11 pretty -- that's how you match them up anyway.
12 toour document that we produced, an invoice to Star, 12 And | will say this, that starting at 676
13 whichisdocument MABRCO000676. And I'vegot it up on 13 itlookslike most of those arein chronological
14 this computer. Do you want to come over here and look 14 sequence o it should be pretty easy to follow if you
04: 03 15 atitwithmeor -- 04: 06 15 know about when the purchase order issued.
16 Q. (BY MR.MABRY) Now, thisisa-- thisis-- 16 Now, one other question. Y ou were asked
17 and I'm referencing again -- this is adocument that we 17 about why Mabry Castings doesn't want to go -- sell
18 produced in production and it's Bates stamped 18 directly to municipalities. Do you recall that
19 MABRCAST000676. 19 question?
04: 04 20 Eddie, can you tell us what thisis? 04: 06 20 A. ldo.
21 A. ltisaninvoiceto Star Pipe. 21 Q. Let meask you this. Does Mabry Castingsin
22 Q. Canyou tell by looking at thisinvoice when 22 any way have a product design engineering department?
23 the product was shipped? 23 A. No.
24 A. If l canfindit. 24 Q. Do you design product at al?
04: 04 25 MS. CASTILLO: Isit further down? 04: 06 25 A. No.
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1 Q. Do you have any engineers on staff at all? 1 Q. --totheamount, it looks like you invoiced
2 A. No. 2 Star for $3,050. Correct?
3 Q. Do you know what engineering design 3 A. Correct.
4 characteristics go into the design of ductile iron pipe 4 Q. Okay. If that invoice number matched up with
04: 07 5 fittings? 04: 09 5 this purchase order, would you -- would that indicate to
6 A. No. 6 you that the work had been done?
7 Q. Do you know if the pipe fittings -- not only 7 A. Yes.
8 do they need to be machined. Y ou know they need to be 8 Q. Okay. | want to ask you -- and I'm going to
9 machined. Right? 9 try to shortcut this. With Exhibits 18 and 19 --
04: 07 10 A. Right. 04: 10 10 A. Okay.
11 Q. Butthey -- also, there are other components 11 Q. --just want to make sure the record's
12 that go with that to your understanding. Correct? 12 clear. Complainant counsel asked you some questions.
13 A. Yes. 13 Youremember earlier in the day you and | added up that
14 Q. Do you have any ideawhat those components are 14 there were approximately 56 new fittings that Mabry was
04: 07 15 or where you would buy them? 04: 10 15 given purchase orders between November and March?
16 A. Specificaly, no. 16 A. Okay.
17 Q. Soyou're not in any way capable of supplying 17 Q. And she asked you some questions saying,
18 afinished product of any kind to any end user that uses 18 looking at this purchase order, you couldn't tell if any
19 thoseend products. Isthat afair statement? 19 of thesefitting parts duplicated earlier purchase
04: 07 20 A. That's correct. 04: 10 20 ordersthat we looked at. Correct?
21 Q. Theonly end user you're able to service are 21 A. Correct.
22 companies that make a product that do have an 22 Q. Andyou said, "Well, | can't just from looking
23 engineering department that design products and that -- 23 atthispage" butif | showed you all six or seven of
24 they know what they need from Mabry Castings and give 24 those purchase orders that would be easy for you to do,
04: 07 25 you ablueprint telling you what they need. Isthat a 04: 10 25 correct, determine whether there was any duplication?
Page 150 Page 152
1 fair statement? 1 A. Yes. Yeah
2 A. That'scorrect. 2 Q. Soit'snot that it'simpossible to do it.
3 Q. All right. Thoseareall the questions | 3 It'sjust that you weren't -- you weren't looking at the
4 have. 4 other exhibits at the sametime. Correct?
04: 07 5 MR. MABRY: I'll passthe witness. 04: 10 5 A. At thetime the question was asked, correct.
6 EXAMINATION 6 Q. Okay. Now I'm going to direct your attention
7 BY MR. THAGARD: 7 toMabry Exhibit 26 again and in particular | want to
8 Q. | have afew follow-up questions. Sir, look 8 draw your attention to -- start with Bates No. 663.
9 at Mabry Exhibit 13, please. Now, FTC counsel asked you 9 Now, you measure fittings castings in pounds, don't you?
04: 08 10 some questions and raised some questions to you about 04: 11 10 That's one measure?
11 whether or not this corebox work that's referenced in 11 A. Onemeasure of al castingsis pounds.
12 thispurchase order dated 12-30 of '09 was ever 12 Q. Sowhat isthetotal tonnage of castings that
13 completed. Correct? 13 Mabry fittings -- Mabry Castings has made for Star from
14 A. Correct. 14 thetimeit first met Star in 2009 through the time this
04: 08 15 Q. Okay. And I'm going to direct you to Mabry 04: 12 15 report wasrunin 2012?
16 Exhibit 26, please, in particular Bates No. 625. 16 MS. CASTILLO: Objection. Foundation.
17 MS. CASTILLO: And just for the record, 17 Q. (BY MR. THAGARD) | guess-- | guessthe
18 thisisCX 1581. 18 simpler way to ask you is, what isthe total number of
19 A. 625? 19 pounds-- that'swhat | meant to ask. I'm sorry -- of
04: 09 20 Q. (BY MR.THAGARD) Correct. 04:12 20 fittingsthat Mabry Castings has casted for Star since
21 A. Okay. 21 the beginning of their relationship to the time this
22 Q. Okay. If youlook in the middle there, under 22 report wasrunin 20127
23 what it looks like Invoice No. 108279 and you track it 23 A. 2,308,735 pounds.
24 out-- 24 Q. Now, complainant counsel raised some questions
04: 09 25 A. Yeah 04: 13 25 regarding theinvoice total, 2,914,559. Correct?
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1 when you say "pressure,” as you put the question, 1 MS. HOLLERAN: I'm asking a general question.
2 there's no way to answer that because every line has 2 THE WITNESS: The general question, | consider
3 pressure of some sort. 3 my ductile suppliers as a major -- as my major
4 Q. Well, I'm referring to high-pressure water 4 competitors for that business, but I'd take that into
5 systems. 5 account as to what my distributor will give me. If my
6  A. Forour basic business, no, | don't. I'd say it 6 distributor says I'm against PVC, that will lead to a
7 was a minimum. 7 whole another line of questioning as to would they be
8 MR. OSTOYICH: Can I ask a clarifying? You're 8 approved. Like I say, there's a lot of determining
9 talking about just for ductile iron pipe, or are you 9 factors.
10 talking about for any type of PVVC pipe, for example, 10 BY MS. HOLLERAN:
11 just -- do you see the distinction? 11 Q. Areductile iron pipe fittings used on PVC
12 In other words, I'm not sure if you understood 12 pipes?
13 which she was asking. | certainly didn't. 13 A. Yes.
14 THE WITNESS: Okay. 14 Q. With regularity or is that unusual?
15 BY MS. HOLLERAN: 15  A. Regular.
16 Q. Goahead. I think you're answering his 16 Q. And why is that?
17 question. 17 MR. OSTOYICH: Well --
18 A. No. No. I'mjust -- like | say, it's a broad 18 THE WITNESS: Again --
19 range, and | don't know PVC pipe's ratings well enough. | 19 MR. OSTOYICH: -- I'll object to the form, but
20 There's several different types of PVC pipe for 20 go ahead.
21 different ratings. You know, you have several different | 21 THE WITNESS: Again, it all depends on the
22 classes of C900. You might say C900 or C905 or C909, | 22 system and the pressure in the system and if there's the
23 which I don't know all of the -- | can't speak well 23 availability of PVC for higher pressures that's not out
24 enough on that, but -- 24 there.
25 Q. Well, let me ask you this. 25 MR. OSTOYICH: Linda, could I just -- so I think
70 72
1 You sell ductile iron pipe fittings; right? 1 the record could be clarified. PVC pipe I believe is
2 A. ldon'tconsider in my line of business PVC to 2 used for drinking water in many applications, so when
3 me a major player in pressure waterworks systems right 3 you're asking pressurized pipe, it's not clear, at least
4 now. 4 to me, whether you're talking about a PVC pipe job or a
5 Q. Do you take into account the price of PVC 5 ductile iron pipe job or either, and so the answer is
6 fittings when you set your price of the ductile iron 6 going to be different I think. That's why I'm asking to
7 pipe fittings? 7 clarify.
8 A. No. 8 THE WITNESS: And that's what | was saying
9 MR. OSTOYICH: Well, it's assuming -- I'll 9 earlier. PVC -- when you say "PVC," | don't know all
10 object to the form. 10 the classes, but you might have a DR15, 18, 21 -- not --
11 Go ahead. 11 there's so many classes of PVC | don't know. | hear the
12 THE WITNESS: Okay. 12 names or those classes out there, but | couldn't tell
13 I -- I'd say no because | don't feel it's apples 13 you what a DR21 is for or what the pressure rating is on
14 to apples. 14 it.
15 BY MS. HOLLERAN: 15 So, you know, when you talk pressures, like |
16 Q. When you are working with a distributor to 16 say, 20 psi is pressure. 250 psi, now, | can't tell
17 supply the fittings for a waterworks project, do you 17 you, so -- when you say “pressure systems," it's --
18 consider your competitors to be the other suppliers of | 18 BY MS. HOLLERAN:
19 ductile iron pipe fittings? 19 Q. So for a pressurized water system, what is
20 A. Yes. 20 generally the pressure that's used? Is there a typical
21 Q. Areyou -- have you ever been concerned about | 21 pressure?
22 competing against the suppliers of PVC fittings? 22 A. ltvaries, and | -- again, it's up to the city
23 MR. OSTOYICH: And again, can | -- are you 23 and the engineer. They may have you test -- from what
24 talking about on jobs that are ductile iron pipe jobs or 24 1'd heard from my previous few years of experience in
25 PVC pipe jobs or it doesn't matter in your mind? 25 it, you know, if you have 60 psi as a working pressure

18 (Pages 69 to 72)
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1 BY MS. HOLLERAN: 1 A Well --
2 Q. Okay. Are there advantages of ductile iron pipe | 2 Q. I'msorry.
3 fittings over cast iron pipe fittings? 3 A It'smy -- | don't want to interrupt you.
4  A. Again, it depends on the pressure of the system. 4 Q. Okay.
5 Ductile is -- can be rated for higher pressures. 5 A. Adomestic fitting to me is made in the USA.
6 Ductile is less brittle, so if you were to drop it on 6 Q. Okay.
7 concrete, cast iron is more apt to break than ductile 7 A. Adomestic fitting according to some
8 iron would be. 8 specifications maybe fall under NAFTA, so then it could
9 I mean, just the strength and just the 9 be made in Mexico or Canada.
10 characteristics of the iron make it a little more 10 Q. Okay.
11 forgiving, lighter. Because of your C153, you make it 11  A. Soit's the interpretation of the engineer,
12 thinner, and so it's lighter for the user, contractor, 12 owner, whomever. To me, a domestic fitting to me, if
13 whomever. 13 you need a passport, it's not domestic in my world.
14 Q. Are ductile iron pipe fittings cheaper than a 14 Q. But then your world changed with the rules in
15 similar sized cast iron fitting? 15 Canada.
16  A. Cost-wise | don't know. Market-wise, same to 16  A. Well, that's the thing, so...
17 us. And | can't say for cast iron because we're not 17 Q. Well, let me ask another question.
18 selling them. 18 When | see references to blended sales in the
19 Q. Arecastiron fittings widely used? 19 Tyler/Union documents, what does that refer to?
20 A. Again, | -- 20  A. Blended sales are, if we didn't have it
21 MR. OSTOYICH: I'm sorry. Objection to form, 21 available, if you wanted to buy a nondomestic item and
22 but go ahead. Go ahead. 22 we didn't have it in inventory nondomestically and we
23 THE WITNESS: | don't see them. We don't sell 23 chose to substitute domestic instead of that, we would,
24 them, so if people are putting them in somewhere | don't | 24 and that's what we would call blended. We would supply
25 know. 25 adomestic because we didn't have it in a nondomestic.
94 96
1 BY MS. HOLLERAN: 1 It's usually -- it was about servicing the
2 Q. Butyou might -- but given your competitive 2 customer and substituting.
3 reports from your salespeople, you would expect to know | 3 Q. If a specification didn't specify a domestic
4 if there was a lot of cast iron fittings being used. 4 fitting, would you only sell an imported or blended
5 MR. OSTOYICH: Objection to form. 5 fitting?
6 Go ahead. 6 MR. OSTOYICH: Well --
7 THE WITNESS: | haven't seen where a lot are 7 THE WITNESS: If it required --
8 being used. Probably the one spot I can remember, it 8 MR. OSTOYICH: Hang on. I'm going to object to
9 may be Puerto Rico. 9 the hypothetical nature of the question, but if you can
10 BY MS. HOLLERAN: 10 answer it, go ahead.
11 Q. And do you take into account the price of cast 11 THE WITNESS: The way | understood the question,
12 iron fittings when setting the price for your ductile 12 if it called for domestic?
13 iron pipe fittings? 13 BY MS. HOLLERAN:
14 MR. OSTOYICH: Well, I have a different 14 Q. If the specification did not call for domestic,
15 objection to that one, but go ahead if you can. 15 would you sell, you know, bid for that job with your
16 THE WITNESS: | don't. 16 domestic job or would you bid for it with your imported
17 BY MS. HOLLERAN: 17 fittings or blended to fill in the gap?
18 Q. Okay. When a ductile iron pipe fitting is 18 MR. OSTOYICH: Again, same objection, but go
19 available for a domestic or an imported version, do you 19 ahead.
20 understand what that means? 20 THE WITNESS: If it didn't call for domestic,
21 So a ductile -- when | say a -- | think we 21 then we would quote nondomestic, if the specification
22 cleared this up before. A domestic fitting is a fitting 22 didn't call for domestic.
23 that is made in the United States. 23 BY MS. HOLLERAN:
24 A. Uh-huh. 24 Q. And why is that?
25 Q. When you're comparing that fitting -- 25 MR. OSTOYICH: Well, I have the same objection,
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1 We did more job pricing because that gives you 1 But, again, they'd also be the ones that would want job
2 communication with your customers. | mean, it let's you 2 pricing, so...
3 stay more attuned. 3 BY MS. HOLLERAN:
4 As we started to see the market go down in | 4 Q. Was the decision to announce -- was the
5 believe August of '06, | believe | stated earlier, as 5 announced intention that says ""going forward to sell
6 the market started to decrease, people started -- 6 products only off the newly published multipliers' -- is
7 distributors started inventorying less. More and more 7 that something that Rick Tatman decided?
8 jobs were going direct, so that created more and more 8 MR. OSTOYICH: Well, I'll object to the form
9 job pricing. 9 the way you're characterizing it, but go ahead if you
10 We'd prefer not to because again it's -- it's 10 can.
11 room for more error, rather than having an inventory out 11 THE WITNESS: No. That would be -- it would be
12 there, but it is what it is, and so there's a lot of job 12 myself or Rick Tatman. That's us joint. We'd want to
13 pricing and it doesn't matter if we like it or not. The 13 go with published multipliers on it.
14 customers determine that. 14 BY MS. HOLLERAN:
15 BY MS. HOLLERAN: 15 Q. Okay. So it was partly your decision to try to
16 Q. Alot of the price announcement letters come 16 reduce job pricing?
17 from you? 17 MR. OSTOYICH: Well --
18  A. Uh-huh. 18 THE WITNESS: Again, | --
19 Q. Do you write them? 19 MR. OSTOYICH: Objection to the form, but that's
20 MR. OSTOYICH: I'll object to the form, but go 20 not quite what -- but go ahead. You can answer it, but
21 ahead. 21 it's objectionable.
22 THE WITNESS: Not me. | have input in them. 22 THE WITNESS: Again, we'd like to -- we'd like
23 Rick Tatman normally writes my signature, but | see them | 23 to go with no job pricing, although we understood it was
24 and | may have some input in them, but he -- he's the 24 obvious. We'd like to have no job pricing. And after
25 wordsmith. 25 talking with distributors, they would like to add some
250 252
1 BY MS. HOLLERAN: 1 stability as well.
2 Q. I'd like to show you what's been previously 2 BY MS. HOLLERAN:
3 marked as CX 1178. 3 Q. Was this your idea?
4 This is a letter dated January 11, 2008, from 4 MR. OSTOYICH: WEell, objection to the form. I'm
5 Jerry Jansen, regarding pending price change for utility | 5 not sure which idea. He's already said talking to
6 fittings and accessories. 6 distributors. But go ahead. You can answer it.
7 (Pause in the proceedings.) 7 THE WITNESS: It would be more to service the
8 | wanted to call your attention to the third 8 distribution, the information I was picking up from the
9 paragraph, where it says, ""To help our distribution 9 market.
10 customers better manage their inventory valuations and | 10 BY MS. HOLLERAN:
11 compete on a more level playing field, it is our 11 Q. I guess what I'm asking is, is the decision to
12 intention going forward to sell all products only off 12 try to reduce job pricing -- was it your idea because of
13 the newly published multipliers." 13 the feedback you had heard from the distributors?
14 Do you see that? 14 A. That would be my idea, that that's what the
15  A. Uh-huh. 15 customers preferred, so that would be more my idea.
16 Q. Does that mean that Tyler/Union was goingtotry | 16 Q. So that idea didn't come from Rick Tatman.
17 to reduce the amount of job pricing? 17 A. Notthat I recall. That's my input.
18 MR. OSTOYICH: Well, I'm going to object to the 18 Q. Okay. Why did you -- your competitors Sigma and
19 form the way you phrased it, but go ahead. 19 Star engage in job pricing; isn't that right?
20 THE WITNESS: Yes. We would -- when we started | 20 MR. OSTOYICH: Objection to the form, but go
21 out, we're going to put out the published multipliers. 21 ahead. | mean, I -- currently you mean or...
22 That's what you're going to have for inventory. And we 22 BY MS. HOLLERAN:
23 would like to keep the jobs to a minimum because they 23 Q. InJanuary 2008, were your competitors engaged
24 were going through their -- in talking with 24 in job pricing?
25 distributors, they'd say they'd like to keep it stable. 25  A. I've always seen them --
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Page 2 Page 4
1 Pursuant to Notice and the Federal Rules 1 PROCEEDINGS
2 of Civil Procedure, the deposition of WAYNE EDWARD 2 WAYNE EDWARD JOHNSON,
3 JOHNSON, called by Respondent McWane, Inc., was 3 being first duly sworn in the above cause, was
4 i . .
taken on Monday, May 14, 2012, commencing at 4 examined and testified as follows:
5 8:26 a.m., at 1400 - 16th Street, 6th Floor, 5 EXAMINATION
6 Denver, Colorado, before Alan E. Bjork, Certified
7 Shorthand Reporter and Notary Public within and 6 BY MR, LAVERY-_
8 for the State of Colorado. 7 Q Good morning.
9 8 A Good morning.
10 9 Q Could you please state your full name
11 INDEX 10 for the record.
12 DEPOSITION OF WAYNE EDWARD JOHNSON 11 A Wayne Edward Johnson
12 EXG':":\;‘Q?ON BY: 37 PAGE 12 Q And could you give me your home and
15 Mr. Lavery 4,115 13 work addresses, if you can. _
16 Mr. Riggs - 14 A Home gddress is 46 Covington Court,
17 15 Cherry Hills Village, Colorado 80113. Work
18 EXHIBITS INITIAL REFERENCE 16 address is 700 Alcot, Denver, Colorado 80204.
19 Exhibit CX 1585  Transcript of 19 17 Q And have you been deposed before?
Wayne Johnson 18 A Yes.
20 ":‘tl\r;le \Tvatte;s_ 19 Q How many times?
. of McWane/Sigma 20 A Two.
Exhibit CX 1582-001 Six Google Maps 49 21 Q  Sothis process is probably somewhat
22 22 familiar to you, but today I'm going to be asking
23 23 you some questions. The court reporter here is
24 24 going to take down your answers. It's importan
25 25 that you respond verbally. If you nod or shake
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1 advertisement of the bid. We obtain a set of 1 mean that imports are allowed?
2 plans and specifications for that particular 2 A If they're just generically stating
3 project. Our salespeople do a takeoff of all the 3 ductile iron fittings, we would assume -- we woulgl
4 list of materials. And we submit pricing to the 4 probably call for clarification, but we would
5 --tothe contractor. And it's up to him to 5 probably assume imports are allowed.
6 decide who he's going to award the bid to. 6 Q When you provide the submittals to the
7 Q Once he's decided that Dana Kepner 7 contractor, do you specify which manufacturer
8 company is going to receive that project, what 8 you're going to supply the fittings from?
9 takes place at that point? 9 A If the requirement for specification --
10 A He gives us a purchase order, and we 10 if the specifications require identification of
11 ship the material. 11 ductile iron fittings in the submittal process, we
12 Q When you provide the takeoffs and you 12 would produce the document. That particular
13 submit the line item report, who does that go to 13 manufacturer provides spec sheets.
14 once you give it to the contractor? Do you knowp 14 Q Is that common that they would ask for
15 A We give it to whoever -- the estimator 15 the specific name of a supplier of a fitting?
16 of that contractor, whoever is doing that 16 A Well, they wouldn't specifically ask
17 particular job, we submit it to him. 17 for it, but when you bid the submittal process,
18 Q And projects that request domestic 18 you would put it on there. The submittals would
19 ductile iron pipe fittings, how is that 19 come actually from either -- the spec sheets from
20 communicated? 20 either Tyler or Star or whoever the manufacturer
21 A It's in the specifications. 21 was.
22 Q Isthere a particular wording that is 22 Q Soas part of the submittals, you're
23 used? 23 actually submitting the documentation from either
24 A Each engineer does it somewhat 24 Tyler or Star?
25 differently. But it would say, being domestic 25 A Yes.
Page 82 Page 84
1 produced or something like that. 1 Q And once the submittals go in, say that
2 Q Do they ever specify a supplier of a 2 it specifies imports or it leaves it open, and
3 fitting? 3 Dana Kepner Company responds in their submittalp
4 A Occasionally on very -- if it's a 4 Star as the fitting supplier, if in three weeks
5 specialized valve or a fire hydrant or something 5 down the road Star doesn't have the fittings that
6 like this, yes. 6 you need, but you have Tyler fittings in
7 Q Do you ever see a supplier's name for 7 inventory, can you ship those Tyler fittings to
8 the fittings? 8 the job site?
9 A Very seldom if at all. 9 MR. LAVERY: Object to the form.
10 Q Sointhe bid itself, it would just 10 MR. RIGGS: Same objection. Go
11 state whether they allow imports or whether they] 11 ahead.
12 want domestic fittings? 12 A We would call the engineer and get --
13 A It might -- it could say on the line 13 we wouldn't just ship them out. We would get witl
14 items, but more likely it's going to say in the 14 the engineer and say, We can't obtain these.
15 specification book in the section that applies to 15 Here's a different submittal.
16 ductile iron pipe fittings. It may not 16 Q (By Mr. Mann) So in order to
17 distinguish on the bid document itself, but the 17 substitute one supplier's fittings for someone
18 bid you turn in may not say whether it's domestiq, 18 else's, you have to resubmit?
19 but the specification booklet would tell you. 19 A If--
20 Q And in those specifications within the 20 MR. LAVERY:: Objection.
21 specification booklet, it would request whether oy 21 A Ifitis brand specific we would, but
22 not it wants domestic or imports? 22 ifit's a generic spec, no.
23 A Whether it would be domestically 23 Q (By Mr. Mann) So if it's a generic
24 produced or not, yeah. 24 spec but you've responded in the submittals with a
25 Q Ifit doesn't state domestic, does that 25 specific manufacturer --
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1 sell iseither ductile iron or PVC? 1 percentage of the markets you serve were
2 A Dollar-wise we probably sell -- it's 2 specifying domestic only for ductile iron pipe
3 probably 70 percent PVC and 30 percent ductile. 3 fittings?
4 Q And do you sell any other types of 4 A Probably -- probably 5 percent or less.
5 pipe? 5 Q Where were those markets?
6 A We sell some polyethylene but not a 6 A Northern -- Northern Arizona,
7 huge amount. 7  Flagstaff, in that area.
8 Q Are there any substitutes for ductile 8 Q Canyou think of any other cities in
9 iron pipe fittings on ductile iron pipe? Would 9 that area beyond Flagstaff?
10 you ever use a PVC fitting on a ductile iron pipe? 10 A It's Flagstaff and all -- basically all
11 A Theoretically you could, | mean, 11 the cities in Northern Arizona where there's a
12 because the ductile iron pipe is the same OD as 12 heavy domestic market, Prescott. So we were
13 PVC pipe on the C900 pipe. | mean theoretically 13 buying Tyler up there.
14  you can use a 8-inch plastic fitting on a ductile 14 Q Beyond that Northern Arizona locale,
15 iron pipe fitting. 15 were any of the other markets that you served
16 Q When you say "theoretically," have you 16 carrying the domestic only spec before the ARRA?
17 ever seen this happen? 17 A No. There may have been isolated
18 A You don't see it happen very often. 18 cases. | can't say that it was 100 percent, but
19 Q So the customers that you have that are 19 it was vastly -- I'd say starting going back
20 using PVC fittings, are they putting those PVC 20 10 years from ARRA, it was -- it had switched
21 fittings on PVC pipe? 21 almost exclusively to import.
22 A Right. And you definitely wouldn't 22 Q Andwhy? How did that process work,
23 use -- if you have something that has to have 23 and why were municipalities, in your judgment,
24  cathodic protection on it or transmitting in that 24 switching from domestic to imported fittings?
25 high corrosive area where they use cathodic 25 A Well, there was probably a 40 percent
Page 51 Page 53
1 protection, basically transmitting an electrical 1 difference in cost. The quality of the import
2 charge down the pipeline, you wouldn't want the 2 fittings, in many cases, was superior. Those were
3 PVC fitting in there. 3 the main reasons.
4 Q When would you need that sort of 4 Q How has that price differential between
5 protection? 5 import and domestic fittings trended over time?
6 A Anyplace where there's highly corrosive 6 A Actually I didn't go back and look, but
7 soils such as in Wyoming where they -- where they 7 |think it -- it's basically always remained the
8 use any ductile they can change cathodically to 8 same, about 45, 50 percent difference.
9 protect it. 9 Q And those municipalities that were
10 Q Soit's basically electrified pipe? 10 staying with the domestic only spec, do you have
11 A It's taking the -- to eliminate 11 any sense of what was motivating these folks?
12 corrosion, and so forth, through electrolysis, 12 A Not really. They were just -- you
13 you're transmitting an electrical charge, 13 know, it was the opinion that they wanted to buy
14 basically, down the length of the pipe and 14  American.
15 transmitting it away from the pipe. 15 Q We've been talking about the pre-ARRA
16 Q That's very interesting. | hadn't 16 period. Let's talk about the ARRA and the time
17 heard that. 17 after that. How did the ARRA change your
18 A I'm not an expert on it, so don't go 18 business?
19 any further. 19 A Well, it -- you know, the actual
20 Q Sir, we, | think, touched on this 20 funding of some jobs helped our business a little
21 earlier, and you may have given me this number, 21 bit. The -- it created some real problems for us
22 but do you have a breakdown for the percentage of 22 in, you know, looking at other product lines other
23 --actually, I'm sorry, I'll ask a different and 23 than ductile iron fittings.
24 better question. Taking the period of time before 24 I mean it's hard -- in a lot of cases,
25 the ARRA was passed, the stimulus bill, what 25 it's hard to find a manufacturer -- a domestic
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1 manufacturer of certain products. They may be -- 1 did not have any threats or anything like that to
2 they may be there, but they may be very small. 2 cutus off. Butwe were buying 100 percent of our
3 They have a very different call time producing the 3 domestics from them.
4 quantity of products that you need. And to find a 4 Q@ When did you give your first domestic
5 product line that was 100 percent domestic all the 5 order to Star?
6  way through the production process is very 6 A I'm guessing it would probably have
7 difficult, too. 7 been in July or something like that. | would have
8 Q What products do you have in mind? 8 to go back and really look.
9 A Well, we -- we sell Sensus meters, and 9 Q July 2010?

10 there are electronics that go with meter reading 10 A Yeah. | mean they made a commitment to

11 systems, fixed base and so forth. And a portion 11 us that they would have our normal products

of their products was actually assembled in
Mexico, and so they had to move their production
for ARRA jobs into Texas so we could get product,
and it created some real problems.

Q What effect did the ARRA have on your
ductile iron pipe fittings business?

A We -- we had to make the decision,
particularly with the letters that were sent out
from Tyler and so forth, that we would buy
100 percent of our domestic fittings from them. |
mean we didn't really have another source.

Star for the first six months of 2010
wasn't able to provide what we needed. And we
specifically told them that until they could

available to us in, | think it was, like March or
April, but | didn't really feel comfortable from
that standpoint that telling us that they had it
and actually having it could be two different
things.

So anytime that we did buy from them,
we submitted the list to them and said, you have
to guarantee us that you have these products or we
will order them from Sigma or Tyler.

Q When you started ordering from Star,
did you shift all your domestic business over to
Star?

A No, | don't think -- | don't think we
did. I think we were still buying -- in certain

Page 55

supply 100 percent of the material on the projects
that we needed, the common products, anyway, that
we were going to have to get 100 percent of our
business through Tyler, either through Sigma or
Tyler. We could buy it through either one. So
that's basically what we had to do.

Q The letters you're referring to that
you received from Tyler, what did they say?

A Well, they said basically if we -- they
preferred to do business with people who supported
them 100 percent and that if you didn't buy from
them and support them, that they reserved the
option, | guess is one way of putting it, of not
selling to you.

Q Did you have any oral conversations
with anyone associated with McWane about this
policy?

A Oh, we -- you know, | mean they came in
at normal visits as a manufacturer does. They
basically made it pretty clear that if we didn't
participate, that it could be a problem. But in
actuality, we never had a problem.

I think that they had a pretty good
idea that other people were looking over their
shoulders and that as we went through the year, we

Page 57

locations we were still buying from Tyler.

Q Do you believe that Tyler was aware of
the fact that you were dealing with two suppliers
of domestic fittings at the same time?

A Well, they know of our relationship
with Star, and I'm sure they had to know -- they
had to know we were, | think.

Q If the world were different and Tyler
hadn't announced the policy that it had with
respect to purchasing domestic fittings from Star,
would you have purchased domestic fittings from
Star earlier than you did?

A Probably. You know, we have always
had -- I mean, it's kind of away from your
guestion, but we've always had a bit of a tenuous
relationship with Tyler from a standpoint that
they've had some policies on who they deal with.

And just the way they go to market
sometimes we weren't always in agreement with. We
like to deal with people that we feel comfortable
with and have our interests at heart, too. That's
why I'm dealing with Star.

Q If the world were a different place and
Tyler hadn't had this policy, would you have been
interested in purchasing domestic fittings from
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1 both Star and Tyler simultaneously? 1 impression that maybe what they actually stated in
2 A It would have been -- it would have 2 their letter might come true, that we -- we might
3 been strictly -- we would have bought everything 3 not be able to service our customers in a timely
4 - if they both had them, we would have bought 4 manner if we had to go searching someplace else
5 from Star. We would have only bought the Tyler 5 for some domestic fittings.
6 products if Star didn't have them. 6 Q Did it make a difference whether Tyler
7 Q So to use some common industry terms, 7 just refused to sell domestic fittings to you at
8 maybe you'd buy the A and B items from Star and 8 all or whether it was just for a limited period of
9 then the C and D items from Tyler? 9 time?
10 A That would probably be what would 10 A Well, if they had -- if they had
11 occur. 11 refused to sell to us, | would take that to mean
12 Q And I think you mentioned that your 12 forever.
13 first purchase of Star products was July of 2010, 13 Q Asfarasyou're aware, is Tyler's
14 give or take? 14 policies still in effect, at least in terms of
15 A From Star? 15 what Tyler's asking its customers to do?
16 Q From Star. 16 A | don't know what their official
17 A Yep. 17 position is right now. And I don't -- | don't
18 Q Thank you. And I think you mentioned 18 think they would take those steps now.
19 that Star had been trying to tell you a few months 19 Q Why not?
20 before that time that they were ready to go and be 20 A | think it's too visible what they
21 your supplier. Why didn't you give Star that 21 might -- like I said, it's a small industry. And
22 business then? What made you wait until July? 22 if -- if other distributors throughout the country
23 A After dealing with manufacturers for 23 heard that they wouldn't sell to the Dana Kepner
24 30, 40 years, the proof has to be in the pudding, 24 Company, who's next on the list? | think that's a

25 | guess, for lack of a better term. | had to 25 -- news travels fast. And | think it would be a
Page 59 Page 61
1 absolutely know that they had it. 1 situation that it would hurt them throughout the
2 And, you know, it was always in the 2 country.
3 back of my mind, if we -- if we placed an order 3 Q It would hurt Tyler throughout the
4 with Star, and they stubbed their toe, they can't 4 country if they cut you off?
5 provide it, we might have a problem with Tyler. 5 A Yep.
6  And we made it very clear to Star that that's what 6 Q Isthere any increment of business on
7 we were going -- the reason we were doing it. 7 the domestic side that you're presently giving
8 Q Sois it fair to say that the concern 8 Tyler that you'd like to give Star but you're
9 that there might be some repercussion with Tyler 9  concerned about the repercussions if you did?
10 kept you from ordering from Star when you -- when 10 A ldon't-- I think we're past that
11 you otherwise wanted to? 11 point. | don't think that that's a matter of
12 A Yes. 12 concern now.
13 Q s there any way to quantify the amount 13 Q So the effect that Tyler's policy had
14 of business that you gave to Tyler because of 14 on your willingness to do business with Star is it
15 their policy that you otherwise would have given 15 fair to say ended around July 2010?
16 to Star on the domestic side? 16 A Yeah, | think so. And | -- you know, |
17 A That would be very hard to -- | mean 17 think there are cases, | couldn't be job specific
18 we'd have to go back and look on a job per job 18 or tell you what the fitting was or anything else,
19 basis and look at the time periods and so forth. 19 but I think there were a couple of cases where we
20 No, I couldn't. With the numbers I have right in 20 placed an order with Star, and Star didn't have
21 front of me now, | couldn't tell you that. 21 the material, and they actually went and bought
22 Q What did you think Tyler might do if 22 from Tyler.
23 you purchased from Star? What did you think some 23 Q So Star had some counter strategies
24 of the possible repercussions could be? 24  available?

A  Well, | -- you know, it was our

A Yeah. Because we're a very important
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1 customer to Star. | think they'll do what they 1 Q Sothere were --
2 have to do to take care of us. 2 A Most of our demand was when we were
3 Q What did you need to see from Star as 3 dealing strictly with Tyler, and then it leveled
4 far as breadth of product line, depth of 4 off. But some of our ARRA jobs did not have
5 inventory, proven availability to deliver? What 5 fittings on them. Some of them were metering jobs
6 did you need to see from them before you were 6 and that type of thing.
7 willing to give them the business? 7 Q Are the fittings for the ARRA projects
8 A Well, | think, you know, you start out 8 sold and in the ground at this point in time,
9 with one or two jobs and see if they can provide 9 January 2011?
10 what you are requesting on those particular jobs, 10 A Yes, they're in the ground.
11 and if that goes smoothly, then you say, Okay. | 11 Q Was there any way to use imported
12 believe you have the material. | believe you have 12 ductile iron pipe fittings on ARRA funded
13 the material in stock and you can service us. 13 projects?
14 Like my importer, you know, | look at 14 A The only way that you could use an
15 what they could have available but also the levels 15 imported fitting would be if it was absolutely not
16 they have available from the standpoint that it 16 available. And then it had to be less than a
17 takes three to four months to get the product here 17 certain percentage, which | don't remember, of the
18 from offshore. That was also one of our concerns. 18 total job.
19 Q Earlier I asked you about your need for 19 Q Didyou try to use any of those waivers
20 domestic fittings pre ARRA. | think you said 20 or exceptions to use imported fittings?
21 about 5 percent of your customers were specifying 21 A No. | mean the -- the paperwork was so
22 domestic only. How did the ARRA affect your need 22 horrendous on most of the ARRA jobs that we didn't
23 for domestic fittings in terms of how many you had 23 --we did not want to go through any exemption or
24 to repurchase and resell? 24 anything like that. Just get the material and
25 A Well, it had a dramatic effect. |1 mean 25 shipitout.
Page 63 Page 65
1 we had -- because of the levels of the economy, it 1 Q s it fair to say, sir, that all the
2 became a bigger -- ARRA became a very good 2 ARRA funded projects that Dana Kepner served that
3 percentage of our business in certain areas. And 3 required fittings were serviced with domestic
4 so it had a dramatic effect on our need for 4 fittings?
5 domestic fittings. 5 A Yes.
6 Q Canwe quantify that at all? Do you 6 Q Did you see any of your competitors
7 have a sense of what percentage of your business 7 filling ARRA funded projects with imported
8 was driven by the ARRA during the time period that 8 fittings rather than domestic?
9 it was enacted? 9 A | was not aware of any.
10 A It might have -- it might have 10 Q Did the EPA do a good job of explaining
11 amounted -- last year it might have amounted to 11 exactly whether ductile iron pipe fittings
12 6to 7 percent of our business. 12 qualified for a waiver or not?
13 Q And in terms of timing, when did the 13 A No.
14 ARRA demands peak? 14 Q Was there some uncertainty in your
15 A Probably the ones with ductile iron 15 mind?
16 fittings on it probably would have been about 16 A It depends which EPA employee you
17 March or April of last year. 17 talked to at the time. We also have cases in
18 Q 0f2010? 18 Woyoming, when they finally came to an agreement
19 A Yeah, maybe May. 19 with Canada, that Canadian products were available
20 Q And you didn't purchase domestic from 20 and could be used in Wyoming, so it did not apply
21  Star until July 2010? 21 tothem.
22 A Yep. 22 Q And did the uncertainty surrounding the
23 Q So that's sometime after your sort of 23 status of domestic fittings under the ARRA and its
24 demand peaked? 24 various waivers, did that uncertainty make you
25 A Yeah. 25 less interested in even trying to explore that
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1 about not just waterworks fittings but the waterworks 1 Star Pipe in the domestic market when designing the MDA?
2 industry itself, you know, it's driven by a demand to 2 A. Chris, | don't specifically recall taking that
3 update the infrastructure. It's driven by a demand for 3 into consideration. Whatever we did, we knew that we
4 new housing. It's really not driven by lower pricing. 4 were going to have to be selling the product at a
5 If a fire hydrant sells for $1,500, if all of a sudden 5 competitive market price, and whatever sets that market
6 everyone in the industry makes that hydrant cost not 6 price, whether it's Star, SIGMA, Saramper or whoever it
7 $1,500 but $1,200, | don't think you're going to sell 7 is, we had to be able to sell the product at whatever
8 more of them because the marketplace only needs whatever | 8 the market price is.
9 it's going to need. The marketplace really isn't price 9 Q. Do you think the MDA helped McWane compete with
10 driven. 10 Star Pipe in the domestic market?
11 Q. Isthat true for the fittings marketplace as 11 A. Inhindsight, after having been in this for 12
12 well? 12 months or something here now? Minimally. | don't think
13 A. I think so. | think it's true for all of the 13 that it really hurt us, but the benefits weren't that
14 waterworks industry. 14 great either. In fact, the whole ARRA thing wasn't that
15 Q. Would it be fair to say that increasing the 15 great. | wish that it would have been, but, you know.
16 price of waterworks fittings in some cases doesn't 16 Q. When you said that the benefits of the MDA
17 necessarily drive demand down? 17 weren't that great for McWane, why do you say that?
18  A. True. 18  A. Oh, | forget the number of tons that we've sold
19 Q. Or doesn't necessarily drive sales down? 19 through SIGMA but I'm guessing it's in that 3, 4, 5,000
20  A. No. 20 ton range, and what we do with them, and I think they'll
21 Q. The demand for waterworks fittings is relatively 21 probably do for a 12 month period basically, so it's one
22 inelastic; is that fair to say? 22 of those things it's not very long lasting.
23 A. Oh, I'm not really -- could you ask that in a 23 And am | glad to have gotten the 3,000, 4-5,000
24 different way? Perhaps | can answer it in a different 24 tons? Yes, but in the grand scheme of things, it's just
25 way. If you look at historically the number of housing 25 not that much.
122 124
1 starts there are, and for a number of years housing 1 Q. Would you have made those sales anyway without
2 starts were in about the 2 million range. When it was 2 the MDA with SIGMA?
3 at 2 million range, for every new housing start, you 3 A. Well, that's what the debate is. Would we have?
4 could expect to sell X number of fire hydrants. 4 And somewhere in this document are reasons not to sell.
5 When the marketplace went from 2 million housing 5 | think Rick Tatman, whoever it was pointed it out, and
6 starts to a million five housing starts, the ratio of 6 said loss of margin, number 2, the first bullet -- loss
7 fire hydrants you would sell per housing starts really 7 of margin, and | think Rick's point was valid. It's
8 didn't change much. 8 something that needed to be taken into consideration,
9 Q. Same dynamic on the fittings side? 9 but at the end of the day, | felt that we would be
10  A. Correct. Now, I'm not as close to the fittings 10 better off to forego the margin and live with the loss
11 but I would assume that they're -- it would probably 11 of margin and have SIGMA support our efforts than not,
12 track. 12 so that was a risk | was willing to take.
13 Q. Sir, I understand that testimony, and I find it 13 Q. Butifyou hadn't entered into the MDA -- if you
14 helpful, and I thank you for it. | don't understand how | 14 hadn't entered into the MDA and if SIGMA had not entered
15 that relates to whether or not SIGMA would grow the 15 domestic production, so now there are two firms in the
16 market under the terms of its agreement with McWane?| 16 market, McWane selling domestic fittings, and Star Pipe
17 A. It may not grow the total market, but it may 17 selling domestic fittings, would you have made all of
18 grow our portion of the market. 18 the sales that you would have otherwise made through
19 Q. Inthe sense of converting -- of retaining 19 SIGMA just on your own or would you have lost some of
20 domestic specifications? 20 those sales to Star Pipe?
21  A. Retaining and converting some non domestic to 21 A. You know, that's a real hypothetical here.
22 domestic. 22 Would Star have started selling domestic made fittings
23 Q. lunderstand. Okay. Did you consider SIGMA's | 23 to SIGMA?
24 ability to compete against Star Pipe when designing the | 24 Q. That's one question -- that's one question in
25 MDA and specifically SIGMA's ability to compete with | 25 your mind, sir?
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1 company, while you were vice president of sales -- I'm 1 referred to net pricing. Tell me a little bit about
2 not asking you currently, but it looks to me like the 2 that. What's net pricing?
3 company had multipliers that differed, depending on 3 A. It's one of our terms for what we actually sell
4 which part of the country you're in. Is that fair? 4 the customer. The net pricing internally includes a lot
5 A. Yes, sir. 5 of variable costs. It includes a rebate that we pay the
6 Q. Why is that? Why do you have different 6 customer, cash discounts, freight allowances, and a
7 multiplier pliers in different parts of the country? 7 lower price, to start with off, of the published
8 A. Are you talking about the published multiplier? 8 multiplier.
9 Q. Correct. 9 Q. I've seen an acronym in some of your documents|
10 A. The published multiplier, we would follow what 10 SPR, I think --
11 McWane would publish and we would use the multiplier 11 A. Yes, sir.
12 pliers that they used. 12 Q. -- special pricing request? Does that sound
13 Q. And does that mean that McWane had different 13 right?
14  multiplier pliers in the different regions of the 14 A. Yes, sir.
15 country and you would follow that? 15 Q. What's a special pricing request at Star?
16 A. Yes,sir. 16 A. We start with the list price and then the
17 Q. And why are there different multipliers in 17 published multiplier, but the project ends up selling at
18 different regions of the country? Do you know? 18 a price that we think we need to sell it to get the
19 MR. HUFFMAN: Objection. Foundation. 19 order. When the salesperson in the field collects
20 A. No, sir. 20 enough information that he thinks he knows what price
21 Q. (By Mr. Ostoyich) Did you see different 21 need to go to, he submits an SPR up through sales
22 pricing in different regions of the country, different 22 management to get approval. A shorter answer would He
23 demand, how fast housing was growing or slowing down? 23 the SPR is the template in the process that a request
24 MR. HASSI: Object to the form. 24 has to come through management to get approval to sel
25 A. Yes, sir. 25 the job at that price.
Page 22 Page 24
1 Q. (By Mr. Ostoyich) Is it fair of me to think, 1 Q. Isthat referred to internally as a pink slip?
2 Mr. McCutcheon, that there are different amounts of 2 A. Yes, sir. A pink or pink sheet, yes, sir.
3 fittings and pipe and other waterworks projects demanded 3 Q. Fair enough. Now, am I right, Mr. McCutcheop
4 in the southeast and Florida during the height of the 4 that the SPR request is a request to price at a price
5 housing market than that are southeast and Florida 5 lower than the published multiplier in that different
6 today? 6 region?
7 MR. HASSI: Object. Form. 7 A. Yes, sir.
8 A. Yes,sir. 8 Q. And is that typically a request that's
9 Q. (By Mr. Ostoyich) Market has crashed since 9 submitted by a salesperson to win a particular job
10 2006-2007? 10 that's out there?
11 A. Yes, sir. 11 A. Yes, sir.
12 Q. And | take it sales, in general, waterworks 12 Q. All right. How does the company determine --
13 projects and fittings, specifically, are way down in the 13 or how did the company determine when you were vi
14 southeast. Is that fair? 14 president of sales whether to offer a lower price below
15 A. We believe so. 15 the multiplier for a given job? What sort of factors
16 Q. If you had to compare at the height of the 16 did you weigh?
17 market, when the housing market was really hot, was 17 A. What the competitive pricing was.
18 Florida exactly the same price as the multiplier in 18 Q. And when you say what the competitive pricing
19 Pacific northwest? 19 was, what do you mean by that?
20 A. When you say the same price, are you referring 20 A. Our salespeople were responsible for finding
21 to the published multiplier? 21 out the price that they felt we needed to be to win thaf]
22 Q. Yes. Thank you for that. 22 order.
23 A. 1 don't recall. 23 Q. And so how would they do that, typically?
24 Q. Now, you said that the published multiplier is 24 Would they talk to customers? What was the process}
25 the starting point for the ceiling, and then you 25 A. Yes, sir, talk to customers.
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1 Q. And after receiving word from your sourcing 1 A. Yes, sir.

2 people in a manager's meeting in late 2007, what steps 2 Q. And tell me why you believe that.

3 did Star take or what steps did you pursue to address 3 A. Matt, in general, was, and in this time period,

4 those cost increases, if any? 4 avery big delegator. He liked to pass down as much

5 A. | met with Matt Minamyer and told Matt what we 5 the decision-making process as possible. And I was

6 expected to happen, and | told him that he needed to be 6 trying to get him to stop doing that. | was very direct

7 more involved with the SPR process because we weren' 7 with him about that. And | believe that that's where

8 real sure how this was going to impact us. 8 this -- | think that's where these came from.

9 Q. Do you recall when you met with Matt on that 9 Q. Do you believe that this also came from the
10 issue? 10 letter that we saw that was Exhibit 1, the McWane
11 A. No, sir. 11 announcement that went out in or about January 11th,
12 Q. Did you give him any instructions with regard 12 2008?

13 to the SPR process, other than | need you to be more 13 MR. HUFFMAN: Obijection. Foundation.

14 involved? 14 MR. HASSI: Objection. Go ahead.

15 A. Yes, sir. 15 Q. (By Mr. Hassi) Take it look at it, Exhibit 1.

16 Q. What other instructions did you give him? 16 A. Can you ask me again?

17 A. It's not much more than what you just said, but 17 Q. Yes, sir. Do you believe that the e-mail that

18 | told him that he needed to be personally involved with| 18 Mr. Minamyer sent out that is part of Exhibit 2 was

19 the approval process because | was uncomfortable with 19 related to the letter that McWane put out that is

20 the process, the way it was working out at the time. It 20 Exhibit 1, the second page of that?

21 was too loose, in my estimation. So on one hand, | was 21 A. When you say related, what do you mean?

22 concerned that we had costs going to a place that we 22 Q. Do you think that Tyler's letter triggered Mr.

23 were uncomfortable with, and we didn't know where they 23 Minamyer's e-mail in any way?

24 were going to go. And then on the other hand, | felt 24 MR. HUFFMAN: Obijection. Foundation.

25 that our sales force was procedurally not real solid. 25 MR. OSTOYICH: Same objection. Go aheaf.
Page 150 Page 152

1 Q. Did you give him any instructions in terms of 1 A. 1 don't know.

2 how to address the lack of procedural solidity that you 2 Q. (By Mr. Hassi) Do you recall testifying

3 thought existed in the sales force? 3 previously that you believed that the two were related

4 A. 1did. I don't remember specifically what | 4 A. 1 don't remember testifying that, but I think 1

5 said to him, other than | know I told him that he needed 5 could have because of the dates and because in No. 1

6 to personally get involved. 6 McWane said Jerry Jansen said that increases were

7 Q. Did you tell him that Star needed to stop 7 coming. And then Matt is setting up a procedure

8 project pricing? 8 internally for us to take care of changes in the market,

9 A. No. 9 | have to go back to your question, Do | think they're
10 Q. Did you tell him that Star needed to tell its 10 related? | would have to say yes, in fact.

11 customers that you would no longer project price? 11 Q. In fact,Mr. Minamyer, in his e-mail,

12 A. No. 12 specifically references the Tyler letter, does he not,
13 Q. Did you tell him to send the e-mail that we 13 inthe bold in the middle of the page? It says the

14 looked at earlier today that was Exhibit 1 -- or maybe 14 Tyler letter states they will honor their existing

15 it's 2. Let's look at it to make sure. | think it's 2. 15 project pricing only until March 1st?

16 ltis 2? 16 A. 1 think I saw that. | was on the wrong page.
17 A. Okay. I've got it. 17 Sorry. Yes, sir.

18 Q. And the first-in-time e-mail, which appears at 18 Q. And when you read Exhibit 1, you understood
19 the bottom of page 2, carrying over to page 3 that was 19 that there was a reference in here to Tyler stopping
20 sent on January 22nd, 2008, did you instruct Mr. 20 project pricing, did you not?

21 Minamyer to take that position with the sales force? 21 A. Yes, sir, | did.

22 A. No, sir. 22 MR. OSTOYICH: Object to the way it's

23 Q. Do you believe that this e-mail is the result 23 phrased, but go ahead.

24  of the meeting that you had with him about tightening bp 24 Q. (By Mr. Hassi) And you thought it was unusua
25 on his control of the sales force? 25 to say the least, for Mr. Minamyer to say that Star wa
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1 going to stop project pricing. Right? 1 MR. OSTOYICH: Obiject to the form. Go
2 A. Yes, sir. 2 ahead.
3 Q. Infact, project pricing was a core part of 3 A. Yes, sir. And in a prior testimony, this
4 Star's sales strategy at this point in time, was it not? 4 letter was shown to me in another deposition at some
5 A. Yes, sir. 5 point. | don't remember which one, but | read it
6 Q. You had grown market share by offering project 6 before.
7 pricing and undercutting your competitors prior to this 7 Q. (By Mr. Hassi) And you remember when you regd
8 time. Am I right? 8 it before, you were surprised at the instructions that
9 A. Yes, sir. 9 Mr. Minamyer was giving your sales force. Is that fair?
10 MR. OSTOYICH: Objection. Form. Go ahead. 10 MR. OSTOYICH: Objection. Form. It says
11 Q. You spent some time earlier this morning 11 whatitsay. Go ahead.
12 looking at the e-mail, which is the second one in time, 12 A. Yes,sir.
13 Mr. Minamyer's e-mail, in which he goes through the 13 Q. (By Mr. Hassi) And you don't doubt that you
14 procedures for the upcoming price increase. Do you 14 received it and read at least the first of these --
15 recall those questions? 15 firstin time of these e-mails at the time back in
16 A. Yes,sir. 16 January 2008, do you, sir?
17 Q. And if you'd take a look in that e-mail, you'll 17 MR. HUFFMAN: Objection. Form.
18 see in the last paragraph at the bottom of page 2, it 18 MR. OSTOYICH: Objection. Form.
19 says the territory managers and division managers will 19 Q. (By Mr. Hassi) Let me ask it a different way.
20 follow the procedure below to make sure they are telling 20 If you look at what was marked as Exhibit 3 -- it's one
21 their customers that it is coming and that we can no 21 with landscape.
22 longer project price. Do you see that? 22 A. Gotit.
23 A. Yes, sir. 23 Q. If you look at this, you'll see that you
24 Q. Do you recall Mr. Minamyer giving instructions 24  received Mr. Minamyer's e-mail that is encompassed at
25 to the sales force to go out to your customers and 25 the last couple of pages of Exhibit 2 --
Page 154 Page 156
1 instruct them that Star would no longer be accepting 1 A. Yes,sir.
2 project pricing? 2 Q. -- dated January 22. And you responded to it
3 A. No, sir. 3 with e-mails of your own, including one on the first
4 Q. But you were aware, were you not, that those 4 page where you say, From what? question mark. You spe
5 were the instructions he was giving? 5 thatright?
6 A. | don't think | was. 6 A. Yes, sir.
7 Q. You read the letter when it went out, didn't 7 Q. So you received it and at least at some level
8 you, sir -- | mean this e-mail? 8 read it back in January 2008. Fair?
9 A. | don't know if | read this e-mail or not. The 9 MR. HUFFMAN: Objection. Form.
10 reason | say that is, if | saw something like that, | 10 A. I really don't know.
11 think I would have objected because it's unusual becaus¢ 11 Q. (By Mr. Hassi) And do you recall any
12 that's what we do. We project price. 12 discussion with Mr. Minamyer about stopping project
13 Q. You spent a lot of time this morning answering 13 pricing?
14 questions about these e-mails, and | just want to make 14 A. No, sir.
15 sure | understand. You don't recall reading these 15 Q. And do you remember any discussion with Mr.
16 e-mails at the time you received them back in January. 16 Minamyer about giving instructions to the sales force
17 Is that what you're telling us? 17 that Star was going to pull back on project pricing?
18 A. Yes, sir. 18 MR. OSTOYICH: Just to clarify, at any time
19 Q. Yes, you don't recall, or yes, you do recall? 19 in 2008 or at any time?
20 A. Yes, sir, | do not recall reading these e-mails 20 MR. HASSI: In the January 2008 time frame.
21 when they came out. 21 A. And can you define pull back?
22 Q. And so the testimony that you gave in response 22 Q. Sure. And | guess what I'm getting at -- and
23 to McWane's counsel's questions about these e-mails, you 23 it's probably not a very clear question -- you talked
24 were interpreting it as you read it, sitting here today. 24 earlier about talking to Mr. Minamyer about controlling|
25 |Is that fair? 25 the sales force. In controlling the sales force, did
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1 within Star? 1 statement, During the negotiation, Tyler stated they ar
2 A. Not to me and not to the people that I talk to, 2 now the low-cost producer and said they could prove
3 but I did see it in some e-mails through this 3 Do you see that?
4 FTC. .. 4 A. Yes, sir.
5 Q. In other words, you don't recall seeing it 5 Q. That's something you wrote. Right?
6 before the process of this investigation but you have 6 A. Yes, sir.
7 seen some e-mails in this investigation that refers to 7 Q. And you're reporting on negotiations between
8 the word cheating? 8 Tyler and Sigma. Correct?
9 A. Yes, sir, | have. 9 MR. OSTOYICH: The way it's phrased, I'm
10 Q. Let's take that break. 10 going to object to it.
11 (Break taken.) 11 A. As it was told to me, that's correct.
12 Q. (By Mr. Hassi) Do you at some point recall 12 Q. (By Mr. Hassi) And who told it to you?
13 learning that Sigma in 2008 was buying fittings from| 13 A. I don'trecall. It was one of our salespeople
14 Tyler? 14 that got it from a customer. And it was either -- |
15 MR. OSTOYICH: Let me object to the formy, 15 don't remember, but it was one of our salespeople.
16 but go ahead. 16 That's how we found out about this. And I don't even
17 A. Yes, sir. 17 know if it's true. It came from one of our salespeople.
18 Q. (By Mr. Hassi) And do you recall, as a result,) 18 Q. One of your salespeople found out from a
19 getting some information -- well, strike that. Doyou| 19 customer information from a negotiation between Tyl
20 recall learning that in the negotiations between Sigma 20 and Sigma?
21 and Tyler, Tyler stated they are now the low-cost 21 A. Correct.
22 producer and so they can prove it? 22 Q. And what is the import that Tyler stating
23 MR. OSTOYICH: Same objection, but go 23 they're now the low-cost producer, if anything?
24 ahead. 24 MR. OSTOYICH: Well, with the way it's
25 A. | don't recall that. 25 phrased, I'll object to it; but go ahead.
Page 218 Page 220
1 (Exhibit 0534 marked.) 1 A. I don't know.
2 Q. (By Mr. Hassi) Let me show you a documentwe 2 Q. (By Mr. Hassi) Does that affect in any way the
3 marked as Exhibit 534. This is an e-mail that -- the 3 way you approach your business?
4 topmost e-mail is one you sent in the regular course of 4 MR. HUFFMAN: Objection. Form.
5 your business at Star? 5 A. No, sir.
6 A. It appears so. 6 Q. (By Mr. Hassi) Does it affect your pricing at
7 Q. And do you see in this e-mail you report about 7 all if McWane can produce fittings more cheaply than ypu
8 Sigma buying fittings from China because they could get 8 can?
9 them cheap -- excuse me -- buying -- let me back up. 9 MR. OSTOYICH: Well, I'll object to the
10 Do you see that you talk about Sigma buying 10 form; but go ahead.
11 fittings from Tyler because they could get them for 11 A. No, sir.
12 cheaper than they could get them from China? 12 Q. (By Mr. Hassi) Do you have to be careful about
13 MR. OSTOYICH: The way that's phrased, I'l 13 getting into a price war with someone whose costs are
14 objectto it. Go ahead. 14 lower than yours?
15 A. | see what you're talking about. Let me read 15 MR. OSTOYICH: Objection. Form.
16 the paragraph real quick. 16 A. I don't know how to answer that. | don't know
17 Q. (By Mr. Hassi) Sure. 17 that their costs are lower. And regardless of what
18 A. Yes, sir. 18 their pricing is, we will price to the point that it's
19 Q. Do you see you report to Mr. Bhutada and others 19 profitable for Star Pipe. So it doesn't matter to me if
20 information about what Tyler said to Sigma during thi§ 20 their costs are lower. We have a business to run, so we
21 negotiation? 21 will only go to the point that we can run a profitable
22 MR. OSTOYICH: The way that's phrased, | 22 business.
23 objecttoit. 23 Q. (By Mr. Hassi) So you might not be able to
24 A. Can you say that again? 24 offer as deep a discount as the lower-cost producer.
25 Q. (By Mr. Hassi) Do you see you make the 25 Right?
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1 MR. OSTOYICH: | object to the way it's 1 call with Mr. Pais in which you told him that you were
2 phrased, but go ahead. 2 going to follow McWane was before you had the call wi
3 A. I don't know that. 3 Mr. Tatman. Right?
4 Q. (By Mr. Hassi) You don't know when your 4 A. That's correct.
5 conversation with Mr. Rybacki was about this subject? 5 MR. OSTOYICH: Objection to the form, but
6 A. That's correct. | believe my conversation with 6 go ahead.
7 Mr. Rybacki was well after this point. | don't remember 7 Q. (By Mr. Hassi) And you called Mr. Tatman to
8 talking to him when this was coming down. | spoke to 8 have additional information about making your decision
9 Victor. And I don't recall speaking to Larry about it 9 about whether or not to follow McWane, didn't you?
10 at the time. There was a time that | said to Larry, 10 A. No, sir.
11 "See, I told you." 11 Q. Didn't Mr. Pais create some doubt in your mind,
12 Q. "See, | told you they would misuse the DIFRA 12 because of the stance that Sigma was taking with regard
13 data"? 13 to the list price, as to whether the market was going to
14 A. Yeah, that joining DIFRA would somehow have s 14 follow Sigma or the market was going to follow McWarfe
15 negative impact. 15 and, therefore, Star needed more information before
16 Q. And you understood that that list price 16 deciding which way to go?
17 revision by McWane had a negative impact on Sigma and 17 A. No, sir.
18 Star? 18 Q. You were going to follow McWane no matter what?
19 A. It's logical that it would have, yeah, and on 19 A. That's correct.
20 McWane. It would have had a negative impactonall off 20 Q. And so your call to Mr. Tatman had no purpose?
21 us. 21 A. That's incorrect.
22 Q. Well, it wouldn't have had a negative impact if 22 Q. What was the purpose of your call to Mr.
23 they had a very small share in large diameter fittings 23 Tatman?
24 and a larger share in smaller diameter. Right? 24 MR. OSTOYICH: Objection, but go ahead.
25 MR. OSTOYICH: Obiject to the form, but go 25 A. Mr. Pais told me that he was very confident
Page 226 Page 228
1 ahead. 1 that he was going to change McWane's mind, and he tolfl
2 A. That, | don't know. 2 me that he had -- | believe in that phone conversation
3 Q. (By Mr. Hassi) But in theory, it could be 3 he told me he had spoken to SIP-Serampore, and that |
4 neutral for McWane but negative for Star and Sigma if 4 think he had insinuated he had already spoken to McWahe
5 you're differently situated in terms of diameter of the 5 and that he felt that they weren't going to make that
6 fittings you're selling. Right? 6 change. And he was encouraging me to join them to giy
7 MR. HUFFMAN: Objection. Form. 7 strength to their not being a change in the price list
8 MR. OSTOYICH: Objection. 8 to McWane.
9 A. | guess any of that's possible. 9 Now, | told the purpose of the phone call
10 Q. (By Mr. Hassi) And that was your impression at 10 -- well, Victor called me on the price list, and | told
11 the time, was that they'd done this in a way using the 11 him on that phone call we're following McWane, that
12 data to negatively impact Star, at least. Right? 12 that's what we do, up, down, sideways. Through the
13 A. That's correct. 13 market leader, our customers require it. That's what
14 Q. Now, you mentioned talking with Mr. Pais. Mr 14 we're going to do.
15 Pais called you to talk about this list price before 15 I did have a doubt in the back of my
16 Star made had a decision about whether or not it was 16 mind -- | wanted to make sure before we moved ahead gnd
17 going to follow McWane? 17 printed all these price lists, so | called Rick just to
18 A. No, sir. 18 make sure. | said, "Are you guys sticking with your
19 Q. Had you announced that you were going to follow 19 price list change?"
20 McWane at the time that Mr. Pais called you? 20 And he said, "Yes."
21 A. 1 don't know that we had formally announced, 21 I said, "Thank you. That's all | needed to
22 but | had already decided -- the conversation that | had| 22  know."
23 with Mr. Pais on the phone, | told him in that phone 23 Q. In the course of your conversation with Mr.
24 call that we were -- we were following. 24 Tatman, did you inform him that you would be following
25 Q. Now, before you told -- well, strike that. The 25 McWane?
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1 A. No, sir. 1 phone.
2 Q. Did you give him any information that would 2 Q. (By Mr. Hassi) At the time you called him, did
3 cause him to be confident that Star was going to follow 3 you helieve, based on your conversation with Mr. Pais,
4 McWane? 4 that McWane had some uncertainty as to how it might
5 A. No, sir. 5 proceed?
6 MR. OSTOYICH: Objection to the form, the 6 MR. OSTOYICH: I'll object to the form, but
7 way it's phrased. 7 go ahead.
8 Q. Are you certain of that? 8 A. Can you ask that again?
9 MR. OSTOYICH: Same objection. 9 Q. (By Mr. Hassi) Let me back up a second.
10 A. No, sir. 10 You're aware -- you've spoken to Mr. Pais, you
11 Q. (By Mr. Hassi) You're not certain? 11 previously testified, once or twice a year over the
12 A. I'm not certain. What | remember in the phone 12 years?
13 callis Rick -- I mean, I've only talked to the guy a 13 A. Something like that, yeah.
14 few times, but he's a very black-and-white 14 Q. You testified previously about him calling
15 operations-minded guy. He will not -- and he and | 15 Mr. Bhutada and beating him down, among other things, jon
16 talked about this when we were at dinner -- we would not 16 price, about the price that Star was charging in the
17 have an inappropriate conversation. He made it crystal 17 market?
18 clear to me and | made it crystal clear to him it wasn't 18 MR. HUFFMAN: Objection. Form.
19 ever going to happen. 19 A. Mostly about our behavior that was
20 Q. That was a subject that the two of you 20 price-driven. Correct.
21 discussed at the time you had dinner -- 21 Q. (By Mr. Hassi) And when you say your behavior
22 A. When we had dinner, we said, Look, we'll talk 22 that was price-driven, about Star offering discounts in
23 about your history and your life and your children and 23 the market and bringing down prices. Right?
24 your dog. And we just agreed that that's the kind of 24 A. Yes, sir.
25 relationship we're going to have. We will not talk 25 MR. HUFFMAN: Objection. Form.
Page 230 Page 232
1 about -- and he was evidently brought up and trained 1 Q. (By Mr. Hassi) And he made similar calls to
2 that way. | was brought up and trained that way. Sowe 2 you, did he not, sir, about what you call the beatdown
3 just kind of got it off the table and went down the 3 on pricing?
4 road. 4 MR. HUFFMAN: Same objection.
5 When | called him on the phone, it was a 5 A. Yes, sir.
6 very strange phone call. It lasted seconds, not 6 Q. (By Mr. Hassi) And he would also -- is it fair
7 minutes. And I asked him, "Are you guys going to stick 7 to say that, from time to time, he would brag about the
8 with this price list?" 8 relationship he had with McWane?
9 And he said, "Yes." 9 MR. OSTOYICH: Object to the form of that,
10 And | remember saying, "That's really all | 10 but go ahead.
11 needed to know. We're getting ready to spend 25 grand 11 A. Yes,sir.
12 toprintit, and | don't want to have to spend $25,000 12 Q. (By Mr. Hassi) And he told you he had a
13 and retract it." 13 trusting relationship with Rufner Page?
14 Q. And did you say to you in words or in 14 MR. OSTOYICH: Objection to the form, but
15 substance, "If | retract it, McWane will pay the $25,000 15 go ahead.
16 cost"? 16 A. Yes, sir.
17 MR. OSTOYICH: Objection to the form, the 17 Q. (By Mr. Hassi) And when he called you to talk
18 way it's phrased. 18 about the price increase -- excuse me -- the list price
19 A. He didn't say McWane. He said, "I'll pay the 19 revision in 2009, he intimated that he had spoken to
20 25" -- it was a laughing matter at the time, joking. 20 McWane about it. Is that right?
21 And he said, "That's what we're doing." 21 MR. OSTOYICH: | had a couple of different
22 I said, "Look, | don't want to spend 25 22 objections, but object to the form. Go ahead.
23 grand and then have to turn around and reprint." And he 23 A. Yes,sir.
24 says, "I'm so sure we're going to continue to do it. 24 Q. (By Mr. Hassi) I mean, you came away from yqur
25 I'll pay the 25 grand." We laughed and hung up the 25 call with Mr. Pais with the impression that he had
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Page 451 Page 453
1 Idon't know, we could go pull SPRs at the time and 1 attempt to hold pricing?
2 figure it out, but I will almost guarantee you that that 2 A. Yeah, that's not even -- that's not logical. 1
3 didn't happen. This looks to me like Matt's attempt at 3 mean, once again, it looks to me like Matt is attempting
4 being strong, tightening up on his sales guys, and 4 to do the best job that he can at punching his guys in
5 saying a couple of inappropriate things, but 5 the nose and trying to back them up and unfortunately,
6 following -- attempting to follow to the letter of the 6 he exaggerated some points and plagiarized them out of
7 law of Jerry Jansen's letter is what it looks like to 7 Jerry Jansen's letter, is what it looks like.
8 me. 8 (Government Deposition Exhibit Number 44,
9 Q. Are you aware of similar policies with respect 9 Smith/McCutcheon Email Re: Tulsa Bid, was referenced
10 to effective dates on other price increases at Star 10 for identification.)
11 before or since? 11 BY MR. RENNER:
12 A. Yes, one just happened Friday. I turned out an 12 Q. If I can show you another document that we have
13 email probably two weeks ago to our guys and | said, 13 had previously marked as Exhibit 44, | am finished with
14 Look, there's no more project, we're not going to use 14 that exhibit.
15 the old price list after April the 30th. Period. 15  A. Okay.
16 I have since received easily 150 special pricing 16 Q. Sir, for the record, Exhibit 44 bears the Bates
17 requests. | tried to shut it down, I tried to minimize 17 stamp MESP0010300. Take a moment to familiarize
18 the number of SPRs I was going to get. I'm sure it 18 yourself with Exhibit 44, sir, and let me know when
19 helped. I still was inundated with special pricing 19 you've finished.
20 requests. 20 A Yes,sir.
21 Once again, | don't like some of this, like | 21 Q. You've seen Exhibit 44, sir?
22 said, but our standard procedure, we have duplicated 22 A Yes,sir.
23 over and over and we're right in the middle of doing it 23 Q. What is it?
24 again. It was follow the price list, follow the 24 A. It's an email chain from Shaun Smith to me and
25 multiplier, renew our commitment to minimizing special | 25 Matt, on a Tulsa bid, on it looks like a city bid for
Page 452 Page 454
1 price requests and following the procedure and I'm 1 Tulsa, and then me to Matt, give me more information,
2 living it right now. 2 and then Matt to me and Shaun, this is one of our
3 Q. So, let's see if we can get all in one place in 3 customers that bid under the state multiplier, it's
4 the record what is making you uncomfortable about these| 4 about the Tulsa bid sleeves. And then Shaun with an
5 documents. It sounds as if some of it is just a, you 5 email to the customer that -- Chris Antos is a customer,
6 know, a reiteration of existing Star practice. Getting 6 thanking them -- oh, telling them that one of their
7 written authorization for special pricing, for example. 7 competitors purchased sleeves from a competitor, SIGMA.
8 A. That's correct. 8 Q. What as a practical matter did you think that
9 Q. Is it fair to say that telling customers that 9 Mr. Minamyer was communicating to you in his email to
10 there is no more project pricing, is that an unusual 10 you of Wednesday, April 2nd, in Exhibit 44?
11 step for Star? 11 A I'll have to read it again. That we didn't give
12 A. It's bizarre. 12 special pricing and SIGMA did.
13 Q. And communicating the same thing internallyto [ 13 Q. And Mr. Minamyer's email closes with the
14 the DMs and the TMs, is that an unusual step for Star? 14 sentence, quote -- and this is his email to you, "they,"
15 A Telling them that we're stopping it, is unusual. 15 meaning I assume SIGMA. Do you agree with that?
16 Telling them that we need to minimize it, is normal, 16 A Yes,sir.
17 happens every time there's an increase. There's a -- 17 Q. Okay, so, "They," meaning SIGMA, "should be very
18 there is a new rash of emails concerning let's do better 18 careful if they want to hold this price increase, as we
19 this time, every time there's a price increase, and once 19 will not lose our partners or any more orders because
20 again, I am leading it and I'm doing it right now onthe | 20 they are not responsible in the market."
21 one that we've got. This language is too strong and 21 Any idea why Mr. Minamyer would be telling you
22 it'sirrational, to me. 22 what SIGMA needs to do in order to hold the price
23 Q. And the second thing that sounds as if it may be 23 increase?
24 adeparture from common Star practice, either before or |24 A. Other than it looks like he's telling me they
25 since, is the conversations with the customers to 25 did some project pricing.
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1 A That's, in my opinion, out -- far 1 Q. By reducing pricing?

2 outside the norm. 2 A.  Yes.

3 Q.  Okay. Isthat something that you 3 Q. Inthe first sentence, it said you

4 would have to compete against? 4 had tried to protect the stability of our market

5 A. Yes. 5  pricing. What does that mean?

6 Q.  Okay. Why are you asking him has 6 A.  Well, it means that we were,

7 heseen it on an invoice? 7 again, trying to make sure that we asked the

8 A Because | didn't believe it. 8  customer the right questions before we would

9 Q. Unless you had proper 9  project price.

10  documentation, you weren't prepared to compete 10 Q.  You were trying to maintain the
11  against it; correct? 11  price increase; correct?
12 A.  Most likely. 12 MR. LECKERMAN: Object to the form.
13 MR. HASSI: Object to the form. 13 THE WITNESS: Either a price
14 - - - 14 increase or wherever that level of pricing
15 (Whereupon, Minamyer-8 was marked| 15 happened to be at the time.
16 for identification.) 16 BY MR.TRUITT:
17 - - - 17 Q. Okay. In Paragraph 2, is that an
18 (Whereupon, a discussion off the 18  example of monitoring what your competitors are
19 record occurred.) 19  doing in the market?
20 - - - 20 A. Yes.
21  BY MR. TRUITT: 21 Q. Okay. Did you or your salespeople
22 Q.  Okay. Mr. Minamyer, | handed you 22 have direct conversations with your competitors
23 what I've marked as Exhibit-8. Have youhada| 23  about this?
24  chance to review that? 24 A. No.
Page 70 Page 72

1 A.  Yes. 1 MR. HASSI: Object to the form.

2 Q.  Allright. We have been talking 2 MR. TRUITT: What was the basis of

3 about a price increase and trying to limit 3 your objection?

4 project pricing thus far; correct? 4 MR. HASSI: Can you read back the

5 MR. HASSI: Obiject to the form. 5 question?

6 THE WITNESS: Yes. 6 MR. TRUITT: | said: Did you or

7 BY MR. TRUITT: 7 your salespeople have direct conversation

8 Q. Does Exhibit-8 refer to the same 8 with competitors about this?

9  issues? 9 MR. HASSI: My problem with the
10 A. It appears to. 10 question is you asked him a question about
11 Q.  Okay. What are you telling -- 11 conversations to which his salespeople
12 first of all, who are you sending this e-mail to?| 12 were present. What is the basis?

13 A.  The divisional managers. 13 MR. WHITE: So you have a

14 Q.  These are the salespeople who 14 foundation objection?

15  report to you? 15 MR. HASSI: | have a foundation
16 A.  Yes. 16 objection, yes, succinctly put.

17 Q.  And what are you telling them to 17  BY MR. TRUITT:

18  do or asking them to do? 18 Q.  Areyou aware of any agreements by
19 A.  Well, it appears that I'm telling 19  you or the people who reported to you as to
20  them to take off the gloves and looks like we 20  pricing with your competitors?

21  lost a market share and my patience had run out 21 MR. HASSI: Object to the form.
22 with that and we were going to go take it back.| 22 THE WITNESS: No.

23 Q. How would you take it back? 23  BY MR. TRUITT:

24 A.  With pricing. 24 Q.  Sowhat are you directing your
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Page 73 Page 75
1  sales folks to do? You said take off the gloves; 1 there is pressure on the margins, prices are
2 what does that mean? 2 falling, and you're not recovering your cost, or
3 A It means we were attempting to 3 that's the fear?
4 hold our pricing and it looks like the 4 A Correct. Our margins were
5  competition was not, and we're not going to do 5 falling; that is true.
6  that anymore. We're going to go out and we're 6 Q. Okay. You didn't want to getto a
7  going to take that business back by using 7 position where you didn't recover your cost;
8  pricing. 8 right?
9 Q. I see a couple of times in here 9 A Or into a position that we weren't
10  you used the term irresponsible. Once in 10  making enough money.
11  relationship to your -- to a competitor. 11 - - -
12 What do you mean by competitor 12 (Whereupon, Minamyer-9 was marked
13  being irresponsible? 13 for identification.)
14 MR. LECKERMAN: Object to the form. 14 ---
15 THE WITNESS: Canyoutellmewhere 15 BY MR. TRUITT:
16 that is? 16 Q. Mr. Minamyer just to try and speed
17  BY MR.TRUITT: 17  this up, I'll let you look at that, but I'm going
18 Q.  Sure. Second paragraph. 18 to ask you a series of questions -- or questions
19 A. Okay. 19 about a series of documents, all of which I think
20 Basically, when we are talking to 20  are you approving project pricing.
21 our customers, everyone is usually at about the 21 So my question in each case is
22 same price. If a customer tells us that one of 22 goingto be: What is this? Is this an example
23 our competitors is lowering their price, we 23 of aproject price being approved?
24 consider that to be irresponsible on the market 24 A. Okay.
Page 74 Page 76
1 because our large customers would always ask us 1 Q. But please take your time and look
2 not to do that. 2 atit
3 Q. Okay. If you look at the fifth 3 A.  Okay.
4 paragraph down, it starts you should also go 4 Q.  Allright. Can you tell me what
5 after the competitors' partners? 5  Exhibit-9is, please?
6 A. Yes, sir. 6 A. It's a series of e-mails with my
7 Q. You use the word irresponsible 7  sales team requesting approval on a project, on
8 again. Are you using it in the same sense there? 8  project pricing.
9 A | believe so. 9 Q. Did you grant that approval?
10 Q. Do you see the paragraph that 10 A.  Yes.
11 starts with for orders that get below your 11 - - -
12 comfort level? 12 (Whereupon, Minamyer-10 was marked
13 A.  Yes,sir. 13 for identification.)
14 Q.  What is a margin analysis? 14 -- -
15 A It's a report that tells us sell 15 BY MR.TRUITT:
16  price versus cost that gives us a gross margin. 16 Q.  Take alook at Exhibit-10, please.
17 Q. So what are you telling your folks 17 What is Exhibit-10, please, sir?
18 about doing a margin analysis? 18 A It's me approving a project
19 A.  Well, it looks like the pricing 19  pricing.
20  was getting to a level that we had to watch it 20 Q.  Okay. Is this during the
21  even more closely as it was getting -- cutting 21  timeframe that we have talked about this morninj
22 into our margins to a level we weren't 22 where you were trying to limit the frequency of
23 comfortable with. 23 project pricing?
24 Q.  So Il understand that to mean that 24 A | believe it is, yes.
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1  Star announced that they would be bringing new 1 received this from your boss, Mr. McCutcheon, if
2 prices in the fittings market in 2008? 2 early 2008, read the attachment?
3 A I don't recall that. 3 A.  Yes.
4 Q. Let me show you what we have 4 Q.  Okay. Would you expect that
5  previously marked as CX38. 5  you -- strike that.
6 It's two sides; there is a letter 6 Did you discuss it with
7 on the back. 7 Mr. McCutcheon?
8 MR. LECKERMAN: Is the letter the 8 A.  Idon't remember.
9 attachment to the e-mail? 9 Q.  Okay. Would you expect that in
10 MR. HASSI: The letter is the -- 10  the normal course of your business, you would
11 Document 19, the PDF, yes. 11 discuss a McWane price change letter with
12 BY MR. HASSI: 12 Mr. McCutcheon?
13 Q. You have seen this before? 13 A.  Yes.
14 A I don't recall it. 14 Q.  That's the sort of thing the two
15 Q. But you see that you received this 15  of you would discuss when you were talking aboyt
16  asane-mail from Mr. McCutcheon on or about| 16  what Star would do in terms of its pricing; fair?
17  January 14, 2008? 17 A.  Yes.
18 A. Yes. 18 Q. Okay. When you read letters like
19 Q.  Andyou told us this morning that 19  this letter, a competitor's letter, would you
20  you would try to pay attention to what your 20  read it to see if there was information about if
21  competitors were doing in the market place? 21  itwould be relevant to your pricing?
22 A. Yes. 22 MR. LECKERMAN: Objection to
23 Q.  Andyou would try to get copies of 23 foundation.
24 their pricing letters; is that fair? 24
Page 126 Page 128
1 A. Yes. 1 BY MR. HASSI:
2 Q. Is this an example of your 2 Q.  Toyour pricing decisions, |
3 intelligence getting a copy of a competitor's 3 should say.
4 pricing letter? 4 A.  Yes.
5 A. It appears so, yes. 5 Q. Is it fair to say you would
6 Q. Mr. McCutcheon sent this to you 6  consider whether some portion of the letter was g
7 and others in the regular course of your business 7 signal to Star?
8 atStar? 8 MR. TRUITT: Obijection to form.
9 MR. LECKERMAN: Obijection to form. 9 MR. LECKERMAN: Obijection to form.
10 THE WITNESS: He sent this one. 10 THE WITNESS: No.
11 BY MR. HASSI: 11 BY MR. HASSI:
12 Q.  Thatiswhat | mean: This 12 Q. No, it's not fair to say that?
13  document, he sent this to you, as his national 13 A No.
14  sales manager, because this is information that 14 Q. Did you ever consider, in reading
15  would be pertinent to you in performing your joj 15  a letter from McWane, that it might contain a
16  responsibilities; fair? 16  signal to Star?
17 A. Yes. 17 MR. LECKERMAN: Obijection to form.
18 Q.  Andyou read it when you received 18 THE WITNESS: | don't believe so.
19 it? 19 BY MR. HASSI:
20 MR. LECKERMAN: Object to formand 20 Q.  Okay. Ifyou testified
21 foundation. 21  differently in 2010, is there -- has your view
22 THE WITNESS: | don't recall. 22 changed since then?
23 BY MR. HASSI: 23 MR. LECKERMAN: Objection to the
24 Q.  Would you expect to, having 24 form and foundation.
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1 MR. LECKERMAN: I'm assuming you 1 that they did not like it?
2 have checked that they are the same. 2 A.  When I first started at Star.
3 Since we don't have the exhibit, | can't 3 Q. Did project pricing exist when you
4 confirm that CX0892, which is referenced 4 first started at Star in 1999?
5 in the transcript, is the same as CX00382. 5 A.  AtStar?
6 MR. HASSI: Just for the record, it 6 Q. Yes, sir.
7 is described as a January 11, 2008 Tyler 7 A I don't know; | don't think so.
8 Union Jansen letter to valued customer in 8 Q.  Okay. Was it something that you
9 the transcript so -- | don't have a copy 9  helped innovate at Star?
10 of it with me, but that's the basis -- 10 A I believe so.
11 MR. LECKERMAN: Okay. 11 Q.  Andover time, did you have an
12 MR. HASSI: -- among others on 12 understanding that McWane's view of project
13 which I'm proceeding. 13  pricing changed?
14  BY MR. HASSI: 14 A. I believe it -- | believe it did,
15 Q. Is it fair to say Star could not 15  yes.
16  stabilize prices on its own? 16 Q.  Over time, did you see McWane
17 MR. TRUITT: Objection to form. 17  engaging in more project pricing?
18 MR. LECKERMAN: Objection to form. 18 A I believe they did.
19 THE WITNESS: We believe thatto be| 19 Q.  What about Sigma? Did you have
20 true. 20  any understanding as to Sigma's views on projeqt
21  BY MR. HASSI: 21  pricing?
22 Q. In other words, you would need 22 A I believe they were project
23 your competitors to participate in an effort to 23 pricing, as well.
24  stabilize prices? 24 Q.  Was anyone else, to your
Page 142 Page 144
1 MR. TRUITT: Objection to form. 1  recollection, involved in the discussions to
2 MR. LECKERMAN: Objectionto form. 2  cease project pricing in January of 2008?
3 THE WITNESS: We believe that to be 3 MR. LECKERMAN: Objection to form
4 true. 4 and foundation.
5 BY MR. HASSI: 5 MR. TRUITT: Same objection.
6 Q. Did you have an understanding that 6 THE WITNESS: Can you ask it again?
7 McWane did not like project pricing? 7 MR. HASSI: Can you read it back,
8 A Can you define understanding? 8 please?
9 Q.  Did you have any understanding -- 9 - - -
10 I mean, do you know what that means? 10 (Whereupon, the court reporter read
11 A.  Yeah. We thought that they 11 the pertinent part of the record.)
12 didn't 12 ---
13 Q.  Why did you think that they did 13 THE WITNESS: | don't remember.
14 not like project pricing? 14  BY MR. HASSI:
15 A. The customers would tell us that 15 Q.  Would you agree with me that
16  they weren't doing it. 16  pulling back on project pricing was a strategic
17 Q.  That they were not project 17 shift for Star?
18  pricing? 18 A.  Atthat time, it was a strategic
19 A Well -- I'm sorry. Same 19  position because we would only project price when
20  timeframe? 20  we thought we had to. So if we could have never
21 Q. Yeah, 2008. 21  project priced, we would have liked that, too.
22 A I don't know if they liked it in 22 Wedid it when our customers would guide us to
23 2008 or not. 23 it
24 Q.  When did you have an understanding 24 Q.  Would you initiate project pricing
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1 Q.  Let me show you what we have 1 A. No. The only thing that refreshed
2 marked as 527. 2 my memory is documents | have seen today.
3 A. s this the same Tyler letter | 3 Q. Do you recall you answered some
4 justread? 4 questions earlier today about DIFRA; do you
5 Q.  The same Tyler letter you just 5  recall that?
6  read. It's the same e-mail that you sent on 6 A. Yes, sir.
7 May 12th that has a further e-mail from Mr. Ramon 7 Q. Okay. Do you recall any
8  Prado. 8  connection between your pricing, such as the
9 He is one of your divisional sales 9  multipliers, and the DIFRA data?
10  managers? 10 MR. TRUITT: Objection. Asked and
11 A.  Yes. 11 answered.
12 Q.  Does this refresh your 12 THE WITNESS: No, sir.
13  recollection that the reason you did not go up 13 BY MR. HASSI:
14 with the fittings multiplier changes in early 14 Q.  Now, you had your sales team
15  May 2008 was based on the Tyler letter? 15  keeping its eye out to determine whether your
16 MR. TRUITT: Object to the 16  competitors were adhering to the announced
17 question. The witness did not -- 17  pricing; is that correct?
18 MR. HASSI: You can object to the 18 A.  Asageneral rule, is that what
19 question and leave it at that. Thank you. 19  you're asking?
20 THE WITNESS: | do not remember 20 Q.  Asageneral rule, yes.
21 this e-mail. 21 A. Yes.
22  BY MR. HASSI: 22 Q. Andin 2008 in particular?
23 Q.  Okay. | wasn't saying that you 23 A. Probably no more or less than
24 would remember the e-mail. 24 always.
Page 194 Page 196
1 A Okay. 1 Q.  And you asked your sales team to
2 Q. For the record, | don't see you as 2 report back to you when Sigma or McWane was
3 copied on the e-mail. 3 believed to be cheating?
4 A.  Okay. 4 MR. LECKERMAN: Objection to fornj.
5 Q. But the question is whether 5 THE WITNESS: | believe we used
6  reading this e-mail in any way it refreshes your 6 terminology like cheating, so we were
7 recollection as to the reason that Star put its 7 always asking it. It's what we did every
8  multipliers on hold in 2008? 8 day, was trying to figure out what the
9 A No, sir. It explains it, but | 9 price was.
10  don't remember that being it. 10 BY MR.HASSI:
11 Q. It's fair to say that as you sit 11 Q.  And your sales force would report
12 here, you don't remember increasing multipliers| 12  back as to whether they saw Sigma or McWane
13  putting multipliers on hold, or why you put thos¢ 13  cheating on the fitting deal; is that fair?
14 multipliers on hold; is that right? 14 MR. LECKERMAN: Objection to fornj
15 A.  That's fair. 15 and foundation.
16 Q. No recollection? 16 THE WITNESS: So you're asking if |
17 A.  Wedid it quite often, all the 17 would -- my sales team would say somebod)
18 time. So putting it all together four years ago, 18 is cheating on their pricing?
19 I can't remember the specifics of the plans. 19 BY MR. HASSI:
20 Q. Do you recall whether Tyler did, 20 Q.  Someone is cheating on the fitting
21  infact, go up sometime in June of 2008? 21  deal, for example.
22 A. No, sir. 22 MR. LECKERMAN: Same objection.
23 Q. Do you recall whether you 23 THE WITNESS: 1 think it's fair to
24 followed? 24 say that my sales team had told me that,
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1 yes. 1 Ramon to mean when he wrote, since figuring oyt
2  BY MR. HASSI: 2 that Sigma was cheating on the fitting deal?
3 Q.  What did you understand that to 3 A.  Well, I don't remember this
4  mean? 4 specifically, but that would normally mean eithef
5 A. It would mean that they would have 5 acustomer told us what the multiplier was and
6  pricing letters out that our customers would show 6  then they changed it, or they had a multiplier
7 usand then the customers would later tell us 7 letter out that we saw and then they quoted below
8  they're not pricing at the levels that the letter 8  that multiplier.
9  said. ] Q.  Soyou understood this to mean
10 Q.  Soif they weren't adhering to the 10 that Sigma was quoting something below the
11  published prices, your team would refer to that 11  published price?
12  ascheating; right? 12 A Below their multiplier letter.
13 MR. LECKERMAN: Objection to forn]. 13 Q. Below Sigma's published price --
14 THE WITNESS: That would be -- 14 published multiplier letter?
15 yeah, | think that would be accurate. 15 A If we're using published as in a
16 BY MR.HASSI: 16  letter they sent to their customer?
17 Q. Let me show you a document marked 17 Q. Yes.
18 1691 and ask you if this is an example of your 18 A.  Okay. Then yes.
19 divisional sales managers reporting about 19 Q.  Okay. Well, we saw earlier a
20  cheating on the fittings deal. 20  letter that they sent to their customer in April
21 MR. LECKERMAN: Is that a pending 21  of 2008 that had a multiplier map; right?
22 question? 22 A.  Right.
23 MR. HASSI: Yes. 23 Q.  Socheating would be Sigma
24 MR. LECKERMAN: Objection to form 24  offering a customer a price below that multiplier
Page 198 Page 200
1 and foundation. 1  map?
2 THE WITNESS: Okay. I'm sorry. 2 A.  That could be a reason, yes.
3 Can you repeat the question? 3 Q.  And you would refer to that as
4  BY MR. HASSI: 4 cheating on the fitting deal?
5 Q. Let me ask a better question: 5 MR. LECKERMAN: Obijection to form
6  This is a pair of e-mails that you sent or 6 and foundation.
7  received in September of 2008; is that right? 7 THE WITNESS: | believe that is
8 A.  Yes. Itlooks like an e-mail to 8 what this means.
9  methat | replied to all in one body. 9 BY MR. HASSI:
10 Q. Okay. And this was done in the 10 Q.  And the word deal in that
11  regular course of your business as the national 11  sentence, why is the word deal used?
12 sales manager at Star? 12 A I don't know; | didn't write that.
13 A.  Yes. 13 Q. But you understood it to mean
14 Q.  Onthe e-mail on the bottom of the 14 undercutting prices?
15 page, you have Mr. Prado responding to an e-majl 15 A Yeah, | understand it to mean that
16  that you sent; is that right? 16  they were quoting off of the multipliers that
17 A I think that's an e-mail | sent 17  they had on some letter that they might have put
18 himand he is responding, yes. 18 out.
19 Q. Okay. Well, who wrote the words 19 Q. Let me show you a document marked
20  inthe first paragraph of the bottom e-mail, | 20  1692. You can read the whole thing, if you'd
21  think we are doing better since figuring out that 21  like to answer my questions. I'm going to focus
22 Sigma was cheating on the fitting deal? 22 on the second page, there is a paragraph under
23 A It looks like Ramon did. 23 the heading competition update and/or new
24 Q.  Okay. And what did you understand 24 information.
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1 A. Can you give me an opportunity to 1 Q.  Yes,sir.
2 readit? 2 A.  Yes,sir.
3 Q. Absolutely. 3 Q. I'm sorry. Is that a yes to my
4 Are you ready, or would you like 4 question that this is a report from Mr. Prado
5  more time? 5 that Sigma and McWane are cheating on fitting
6 A. I'm ready. | saw these guys were 6  multiplier prices?
7 still reading. 7 A.  ltconfirms -- he is confirming
8 Q. Aslsaid, I'm going to focus on 8  that Sigma did and he is pretty certain that
9  the second page. You see under the heading o 9  Tyler is doing the same.
10  competition update and/or new information? 10 Q.  Andwhen you said did in that
11 A. Yes, sir. 11  sentence, you mean that he is confirming that
12 Q.  And do you see the third bullet 12  Sigma is cheating and he believes that Tyler is
13  down, Mr. Prado -- am | pronouncing the name 13  cheating?
14  correctly? Is it Prado? 14 A.  Thatis what he is saying, yes.
15 A. Yeah, it's Ramon Prado. 15 Q. Let me show you 1694. This is a
16 Q. Ramon Prado. 16  chain of e-mails between Chris Antos and Shaup
17 Mr. Ramon Prado writes to you, 17  Smith, on which you are copied; is that right?
18 it'sstill early, but it doesn't appear that 18 A.  Itlooks like I'm copied on one of
19  Sigma or Tyler is cheating on the new fitting 19  them.
20  multiplier being quoted after 2/18. 20 Q.  Well, you were copied on the two
21 Did | read that correctly? 21  on the first page; right?
22 A.  Yes,sir. 22 A. Right
23 Q. And this is something that he 23 Q.  Soyou would have had the
24 reported to you in -- March 6, 2008? 24 opportunity to see the third.
Page 202 Page 204
1 A.  Yes. 1 And Shaun Smith is one of your
2 Q.  And what he was telling you here 2 divisional sales managers in 2008?
3 isthat they were adhering to the published 3 A.  Yes.
4 multipliers? 4 Q.  And he is reporting on Sigma
5 A I believe that is what he meant. 5 cheating on larger projects; is that right?
6 Q.  They weren't cheating by 6 MR. LECKERMAN: Obijection to form.
7 undercutting them? 7 THE WITNESS: Yes. He hasa
8 A It's still early, but it doesn't 8 sentence that says he has seen Sigma cheat
9  appear that they are. Right. 9 on larger projects.
10 If you continue to read that 10 BY MR.HASSI:
11  document, there are multiple project pricing 11 Q. By cheating, he means undercutting
12 quotesonit. 12 the published prices?
13 Q.  Letme show you a document we have| 13 MR. LECKERMAN: Objection to fornj.
14  marked as 1693. This is another report from 14 BY MR. HASSI:
15  Mr. Prado. Go ahead and read it. 15 Q.  Thatis the way you understood it
16 A.  Okay. 16  atthetime?
17 Q.  Again, I'm going to focus on the 17 A I understood him to mean that they
18  second page under competition update and/or neww 18  were quoting below the multiplier letter that
19 information. This is another report from 19 they sent these customers.
20  Mr. Prado in which he reports that Sigma, and in| 20 Q.  Let me show you a document marked
21  this case also Tyler, is cheating on fitting 21 1695. I'm sorry. That wasn't -- yeah, that's
22 multiplier prices? 22  right. That was 1694.
23 A.  The first sentence under there, is 23 A.  Okay.
24 that what you're referring to? 24 Q.  Allright. This is an e-mail that
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1  Mr. Smith wrote to a group of individuals, 1 supply pelham.
2 including yourself; is that right? 2 THE WITNESS: It looks like what he
3 A. Yes. 3 did was copy and pasted his salesperson's
4 Q.  And you received it in the regular 4 activity report and then he replied to it
5  course of your business in August of 2008? 5 and then copied that whole thing to me.
6 A. It appears so. 6 BY MR.HASSI:
7 Q.  And Mr. Smith is talking about 7 Q.  And it's a reference to an order
8  taking the high road, but being able to react 8  for Bessemer phases one and twoj; is that right?
9  when necessary; do you see that? 9 A.  Yes.
10 A.  Yes,sir. Thisisajoint 10 Q.  And HD supply was saying they may
11  restraint letter. 11  need price help to get that job?
12 Q. Okay. And he is talking about 12 A.  Itlooks like they have the job.
13  cheating on joint restraint prices; is that 13 Q.  Okay.
14 right? 14 A.  And they are -- but still asking
15 A. Well, the previous two e-mails 15 for price help.
16  were all on joint restraint, so I'm assuming he's 16 Q.  Okay. And Mr. Smith writes, if
17  still talking about joint restraint, but he 17  they give you proof the other guys are cheating,
18  doesn't say that. 18  then we will match; do you see that?
19 Q. So he could be referring to 19 A.  Yes, sir.
20  cheating on joint restraint prices or on fittings| 20 Q.  And the other guys cheating would
21  prices? 21 mean McWane or Sigma offering a price lower than
22 A. Or both. I don't -- I'm not 22 the consensus published price; is that right?
23 positive, but he mentions joint restraint inthe | 23 MR. LECKERMAN: Objection to form
24 Jast sentence. 24 and foundation.
Page 206 Page 208
1 Q. Let's mark exhibit 1696. 1 THE WITNESS: | think it's the same
2 A. Okay. 2 answer as the rest. He is probably
3 Q. Okay. This is a weekly activity 3 referring to they're quoting below the
4 report you received in April 2008 from one of 4 multipliers on a multiplier letter they
5  your divisional sales managers; is that right? 5 sent out.
6 A. Yes. 6 BY MR. HASSI:
7 Q. And you received it in the regular 7 Q. If they were quoting below the
8  course of your business as the national sales 8  multiplier letters in the multiplier letter they
9  manager at Star? 9  sentout, they would likewise be quoting below
10 A. It appears that way. 10  your quoted price; right?
11 Q.  OkKay. Init Mr. Smith is 11 A.  If we had one.
12  reporting, among other things, on major events|, 12 MR. LECKERMAN: Objection.
13  slash, happenings in his area; do you see that? 13 BY MR.HASSI:
14 A. Yes, sir. 14 Q.  Well in this case, (inaudible) you
15 Q.  Andthisis during a period of 15  had one, you were working with HD Supply on th
16  time where you were trying to stop or curtail 16  job; right?
17  project pricing; is that right? 17 A.  Well, this doesn't say we have a
18 A. I believe it was in that 18  multiplier letter to HD Supply.
19 timeframe. 19 Q. Isitpossible you didn't have a
20 Q.  And he reports on -- well, tell me 20  standard price for HD Supply?
21  what you understand the entry under HD, major 21 MR. LECKERMAN: Objection to form.
22 events happenings, to refer to. 22 THE WITNESS: That we had a
23 MR. LECKERMAN: Which HD? 23 standard price. | don't recall how we
24 MR. HASSI: The first one, the HD 24 sent it to them, whether it was a letter
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1 or verbal, or how we did it. From this 1 A.  Heis saying they are undercutting
2 document, | can't tell that. 2 some prices; we're assuming it's the published
3 BY MR.HASSI: 3 prices.
4 Q. But he is saying that he can prove 4 Q. He goes on to talk about, we are
5 that Sigma or McWane is undercutting our price, 5 going to lose market share by continuing the
6 then we'll match; right? 6  tough stance. What does he mean by that?
7 MR. LECKERMAN: Object to the form 7 MR. LECKERMAN: Obijection to form.
8 and foundation. 8 BY MR. HASSI:
9 THE WITNESS: | believe that is 9 Q.  What did you understand it to
10 what he is saying. 10 mean?
11 BY MR.HASSI: 11 A By reading this now, I'm
12 Q.  And the term he uses is cheating; 12 understanding it that we were trying to not
13  right? 13  project price and it looks like our competitors
14 A. Yes. 14  were. So we were -- our customers were losing
15 Q.  Okay. Let me show you 1697. 15  projects to their competitors because they have a
16 A.  Okay. 16  higher -- we had a higher price out.
17 Q.  Whois Mark Mclntire? 17 Q.  And he refers to their project
18 A He is a manufacturer's rep under 18  pricing as cheating; is that right?
19  contract with Star Pipe at this time. 19 A I believe that is what he means.
20 Q.  Soheisselling Star Pipe 20 Q. Okay. And he is saying that as a
21  products under contract? 21 result, you are losing market share -- Star is
22 A.  Yes. 22 losing market share?
23 Do you know how a manufacturer's 23 A.  Heis concerned about that.
24 rep work? 24 Q. Let me show you what we have
Page 210 Page 212
1 Q.  You know, I have some idea, but 1  marked as Exhibit-1698.
2 I'd be happy for you to clarify it for the record 2 - - -
3 because my knowledge is from other industries and 3 (Whereupon, a discussion off the
4 not this one. 4 record occurred.)
5 A.  Heisan independent 5 - - -
6 businessman -- 6 BY MR. HASSI:
7 Q. Mm-hmm. 7 Q.  Okay. This is a series of e-mails
8 A.  --that represents our line, but 8  between you and Shaun Smith with -- and Dan
9  heis not an employee. So we pay him a straight 9  McCutcheon; is that right?
10  commission. He also reps many other lines that 10 A.  Yes.
11 he sells to the same customer base. 11 Q.  Talking about pricing in a
12 Q. But he would not, in the fittings 12 particular market?
13  space, represent a competitor, such as Tyler or 13 MR. LECKERMAN: Objection to form.
14  Sigma, would he? 14 BY MR. HASSI:
15 A He would not. 15 Q.  Job pricing in a particular
16 Q.  Andin his e-mail, he refers to 16 market?
17  Tyler and Sigma cheating and costing our partners| 17 A. Job and buy plans.
18  projects in a bad -- with a bunch of Ds -- 18 Q. In it Mr. Smith informs you and
19  market; do you see that? 19  Mr. McCutcheon that he is catching Sigma cheatir]
20 A.  Yeah, | read that. I'm not 20  more and more; is that right?
21  looking at it right. Yes. 21 A.  Yes,sir.
22 Q.  And what he is saying is, is Tyler 22 Q. By cheating, he means undercutting
23 and Sigma are undercutting the published prices 23 the published multiplier price?
24 by cheating? 24 MR. LECKERMAN: Objection to form

«
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1 and foundation. 1 A I don't remember specifically.
2 THE WITNESS: I'm assuming he means 2 Q.  Youdon't know one way or another?
3 they are quoting below their multipliers 3 A I think what | did was send him
4 that they sent a multiplier letter on. 4 the ones | thought he'd want, but I don't
5 BY MR.HASSI: 5  remember, so | would have to just stay with |
6 Q.  What did you mean in your e-mail 6  don't remember.
7  at the bottom of the page, last paragraph on this 7 Q.  When you say send him the ones he
8  page, you say, we lose margin on Home Depot 8  (sic) thought he'd want, how would you make that
9  Supply and gain volume from ACT. Weneedtodp 9  determination? What kind of information did yol
10 that math to see if we make more money doing it? 10  understand he wanted?
11 A.  Well, if we lower our price, that 11 A It would be things like pricing
12 means the volume that we sell to our existing 12  points and size of projects, or good things --
13  customer, we make less money. So what | was 13  really good things or really bad things.
14  saying was: Are we going to make that up by 14 Q. Information about Sigma or McWane
15  getting new business from ACT. 15 cheating; was that the kind of information he
16 Q.  And ACT is a distributor? 16  wanted? Do you recall?
17 A.  Yes. 17 A I don't recall him asking me to
18 MR. HASSI: Okay. If you want to 18 that specifically, no.
19 take a break, now would be a good time. 19 Q. Is it fair to say that by October
20 THE WITNESS: Thank you. 20  you were concerned that Sigma was not being a
21 - - - 21 good market steward?
22 (Whereupon, a short break was 22 MR. TRUITT: Objection to form.
23 taken.) 23 THE WITNESS: | cannot recall
24 --- 24 having that thought if...
Page 214 Page 216
1 BY MR. HASSI: 1 BY MR.HASSI:
2 Q. I'll show you what we have marked 2 Q.  Canyou recall expressing that --
3 as Exhibit-1699. This is a weekly activity 3 expressing that thought to Dan McCutcheon, amonp
4 report that you received on or about October 28th 4 others?
5  from Mr. Shaun Smith? 5 A.  No,sir.
6 A. Yes, sir. 6 Q. Let me show you what have marked
7 Q.  Andyou received it in the regular 7  as Exhibit-827. Do you see where you wrote,
8  course of your business at Star? 8  prepare to give this speech to your customers in
9 A. It appears so. 9  some form. And go on to say Sigma is silently
10 Q.  Andin it Mr. Smith reports at the 10  bringing markets down and acting as if they are
11  bottom that his team is in major attack mode 11 being good stewards?
12 because they have seen cheating all over from 12 A.  Yes,sir.
13  Sigma? 13 Q.  What did you mean by that?
14 A. Yes, sir. 14 A. In this situation, what was going
15 Q. Is it fair to say that over time 15  onwas they were selling their fittings to
16  in 2008 you saw more and more cheating from 16 American and U.S. Pipe. And then American and
17  Sigma? 17  U.S. Pipe were bundling pipe and fittings
18 MR. LECKERMAN: Objection to form 18  together and, we thought, selling the fittings
19 and foundation. 19  really, really cheap because they had room in
20 THE WITNESS: | can't recall that 20  their pipe margin. So we thought Sigma was
21 specifically. 21  artificially messing around with the fitting
22 BY MR. HASSI: 22 market.
23 Q.  These weekly activity reports, 23 Q.  Well for that to work, would Sigma
24 would you forward these on to Mr. McCutcheon? 24  have to offer low prices?
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1 MR. LECKERMAN: Objectionto formj. 1  BY MR. HASSI:
2 THE WITNESS: We thought they were 2 Q. But you don't have -- looking at
3 offering very, very low pricing to U.S. 3 this, and if you can look at the prior document,
4 Pipe and American. 4 atthe risk of remarking it -- my copy has
5 BY MR.HASSI: 5  exhibit -- this is Exhibit 831. It's the same as
6 Q. Okay. Atthis pointin time, is 6  the exhibit before. We'll correct the record in
7 it fair to say that U.S. Pipe and American are 7 aminute.
8  not making fittings? 8 Is it fair to say that your
9 A I don't know for sure, but U.S. 9  request in Exhibit-871 and the action you took in
10  Pipe and American were selling direct to the 10  Exhibit-831, it's reasonable to think that they
11  contractors. 11  are related, but you don't recall as you sit here
12 Q.  Atsome point, did you ask your 12 today? Is that the way I understand your
13  salespeople to report whether they had seen any 13  testimony?
14  Sigma antics? 14 MR. LECKERMAN: Obijection to form.
15 A.  Most likely. 15 THE WITNESS: 1 don't recall the
16 Q.  Andwhy did you ask -- if you 16 connection. We could assume that; we
17  asked that in late October 2008, do you recall 17 could assume anything, | guess.
18  why you were asking it at that time? 18 BY MR. HASSI:
19 MR. LECKERMAN: Objection to form] 19 Q. In Exhibit-831, your November 25,
20 and foundation. 20 2008 e-mail, you write in the second paragraph,
21 THE WITNESS: No, sir. 21 however, some of our competition has not
22 BY MR. HASSI: 22  performed has admirably, nor are we now certain
23 Q. I'll show you Exhibit-871. 23 that it was ever part of their strategy.
24 A.  Okay. 24 Do you see that?
Page 218 Page 220
1 Q.  Okay. Do you recall why you sent 1 A.  Yes,sir.
2 outthis e-mail asking for Sigma antics? 2 Q.  When you say some of our
3 A No, sir. 3 competition has not performed as admirably, do
4 Q. But it's an e-mail you sent to 4 you mean by that that they cheating?
5  your divisional manager in the regular course of 5 MR. LECKERMAN: Objection to form,
6 business in October 2008? 6 THE WITNESS: What | meant is that
7 A It appears that way, yes. 7 they're probably pricing below a
8 Q.  We saw earlier in November, you 8 multiplier letter that they have out.
9  stopped -- you ended your efforts to stop project 9 BY MR. HASSI:
10  pricing; do you recall that? 10 Q.  When you go on to stay -- and so
11 A From the previous documents? 11  that they are project pricing; right?
12 Q. Yes. 12 A. Do I go on -- I'm sorry.
13 A. Yes, Sir. 13 Q. Let me ask the question over.
14 Q. Avre the two connected? In other 14 In other words, when you say they
15  words, are you asking about Sigma antics because 15  are not performing as admirably, you mean they'rg
16  you believe Sigma is cheating on the fittings 16  offering project pricing; right?
17  deal and, therefore, you may cease your efforts 17 A.  They could be. They could also be
18 tostop project pricing? 18  just having a lower multiplier to everybody.
19 MR. LECKERMAN: Objectionto form 19  We're never really sure exactly how it worked.
20 and foundation. 20 Q.  Well, before you -- strike that.
21 THE WITNESS: It would appear that 21 In 2008, when you pulled back on
22 way, but | don't remember specifically at 22 project pricing, did you believe that McWane and
23 the time. 23 Sigma, likewise, had a strategy to pull back on
24 24 project pricing?
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1 Go ahead and read the paragraph 1 That's a reference to Star pulling

2 and then I'm going to ask you some questions 2 back on project pricing?

3 aboutit. 3 MR. LECKERMAN: Objection to fornj.

4 A.  Which paragraph? 4 THE WITNESS: 1 think so, but it

5 Q.  The bold -- the first bolded 5 doesn't reference anything earlier for

6  paragraph. It begins with the words, we will 6 that.

7 take every order we can. 7 BY MR. HASSI:

8 A.  Okay. 8 Q.  Well, is there some alternate

9 We will take every order we can 9  explanation for it that I'm missing?
10  after exhausting all avenues to document the 10 A.  Canyou ask me the question again?
11 competitors' pricing. Please be diligent while 11 Q. Is there some other explanation,
12  talking to your customers that we want to 12 other than the pull back of project pricing that
13  continue being good stewards in the market, but| 13  you are referencing here in terms of the
14 we will no longer tolerate the competition being| 14  stability of our market pricing?
15 irresponsible in the market and undersold as a 15 MR. LECKERMAN: Objection to fornj.
16  result. The reason is that we have documented sp 16 THE WITNESS: That would be the
17 much under-market pricing that we have to reactf 17 likely scenario.
18  to protect our partners', and our own market 18 BY MR.HASSI:
19  shares. Do it with a combination of buy plans, 19 Q.  When you say, so much so that we
20  short term buys, and project pricing. Do this 20  have earned the reputation of being the best at
21  quietly and selectively and as much under the 21  protecting the market pricing and at times to the
22 radar as you can, but if it is necessary, be sure 22 extent that some think us inflexible in that
23 todoit. Go getevery order. 23  area.
24 Q. I think you referred to this 24 You are referring to your

Page 226 Page 228

1  earlier as taking the gloves off? 1  reputation with your customers; is that right?

2 A.  That can be referred -- make 2 A.  Yes.

3 sense. | don't know if I was referring to this 3 Q.  And your customers were finding

4 specific paragraph. 4 Star inflexible because you wouldn't offer

5 Q.  Okay. Butthe advice or the 5  project pricing?

6  instructions that you gave your team about doing 6 A.  Thatis what this is saying.

7 it under the radar, is that because you're still 7 Q.  Okay. Andyou go on to laud your

8  not certain which strategy McWane -- whether 8  team and say they have done a great job and

9  McWane and Sigma are pursuing a strategy of 9  deserve credit for their efforts?
10  ceasing project pricing, and so you don't wanttq 10 A.  Correct.
11  be the one to renounce that strategy first? 11 Q.  Sothey have done a good job up
12 A It looks like this is after that. 12 until November of 2008 of not offering project
13  And I'm telling them that we should go take the| 13  pricing?
14  orders and if you do it quietly, you get a little 14 A.  Thatis what I'm saying there.
15  bit more time before the competition figures outf 15 Q.  Well, you aren't lying, were you?
16  you have adjusted your pricing. 16 MR. LECKERMAN: Obijection to fornj.
17 Q. So you're trying to keep the 17 THE WITNESS: | don't remember. It
18  competition guessing as to the fact that you have 18 could be many things, when you manage a
19  taken the gloves off, if you will? 19 sales team and you're a leader and you
20 A. For as long as we can, yes. 20 need to keep them moving ahead. So that
21 Q. In the first sentence, first 21 could be they did a great job, or I'm
22  paragraph, you say, we have all been extremely| 22 trying to keep them upbeat. | don't
23  diligent in protecting the stability or our 23 remember which one it was.
24 market pricing. 24
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1 they got this into the bill with the idea: Hey, we're 1 talks about your support of McWane as to what -- you know,
2 going to stick it to all the importers. All these 2 and their domestic fitting line.
3 distributors have been buying all these import products. 3 Q. What did you think the letter meant as a
4 If they're going to supply these jobs, they're going to 4 practical matter?
5 have to buy this from us. 5 A. Well, I knew what it meant was: You better not
6 So, when Star shows up with their domestic 6 buy anything from Star.
7 product, both Tyler Union, McWane, whatever you want to 7 Q. Or what?
8 call them, and EEBA sort of looked at that like: Well, 8 A. Well, the message was clear, both written and
9 you maybe think you're going to crack this market, but 9 verbally, that if you buy a project from Star, you're
10 it's not going to be as easy as you think. 10 going to go on our, I'm picking the term "bad list."
11 Now, that's June of '09. | don't know when 11 You're going to go to the back of the -- not the preferred
12 in'09, but towards the end of the year, you know, it took 12 distributor list. They never said we won't sell you
13 Star that long to even be ready to enter the market, and 13 again, but it was clear that if you need something on
14 in 2009, as a member of The Distribution Group, I had a 14 another project, you know, your order's going to the back
15 rebate program with Star, SIGMA and Tyler Union on 15 ofthe line. You know, we'll probably supply every order
16 anything that we bought from them. 16 we have before we'll get to your order. If we have a
17 In 2010, Tyler Union took away their program 17 program with you, it would be voided, you know, because
18 on domestic fittings and only gave a rebate through The 18 you bought something from Star.
19 Distribution Group on imported fittings. Now, | can see 19 And I think it even says in here unless
20 where that would make sense. You know, why give somebody | 20 there's an emergency, don't buy anything from another
21 arebate, why give away money if they've got to buy it 21 source. You know, you get your product from Tyler Union,
22 from you anyway. So why make it where there's any 22 Clow Water or through SIGMA, and exceptions are where
23 incentive to buy it. So it sort of made sense just to 23 Tyler Union or Clow products are not readily available
24 say: We're not going to have a program on domestic 24 within normal lead times. That means you can go buy it if
25 fittings. 25 it's an absolute emergency, buy something you need, but
Page 71 Page 73
1 But then they came out -- and we all have 1 you better not buy a project and you better tow the line.
2 copies of the letter. | don't remember when that letter's 2 Q. Just now you mentioned that part of what was
3 dated, but, you know, they came out, yeah, September of | 3 communicated to you was that if Tyler had a program with a
4 '09 saying, you know: Here's the deal, and you can -- 4 distributor on domestic fittings and the distributor
5 MR. RENNER: And, for the record, I'm showing | 5 stepped out of line that that program would be voided.
6 the witness a copy of a document that we've marked as 6 Are we talking about rebate programs?
7 CX-6. CX-6is a letter from Tyler Union and Clow Water | 7 A. Rebates, yes.
8 Systems dated September 22, 2009. 8 Q. Okay. And you mentioned both written and oral
9 BY MR. RENNER 9 communications.
10 Q. Sir, isthis the letter you were referring to? 10 A Right.
11  A. Yes, yes. And this is -- in September of '09 is 11 Q. Who did you speak with about this orally?
12 when the vendor committee of The Distribution Group met 12 A. Well, to be quite honest with you, | don't have a
13 with vendors, including Tyler Union, to map out -- to 13 particular recollection of "I spoke with Jerry Janson" or
14 negotiate whatever programs were going to be in existence| 14 "I spoke with so-and-so," but | was in Indianapolis, |
15 in 2010. 15 think it was Indianapolis, I'd have to look back to
16 And then plus in that same time frame, The 16 wherever it was, the fall forum was in 2009.
17 Distribution Group shareholders have a meeting, or hada |17 This whole thing was the hot topic. | mean,
18 meeting, and then also in October of '09 there is a fall 18 everybody that was standing around the bar or water cooler
19 forum of the water and sewer distributors where the 19 or wherever you were having a friendly chat with somebody,
20 manufacturers and distributors meet and, you know, you |20 the biggest topic of conversation was, you know, what
21 have an appointment card and every 20 minutes you're 21 Tyler Union's, what their message is to everybody.
22 meeting with another manufacturer. So it's a major 22 Q. Didyou think that Tyler was bluffing or did you
23 meeting of distributors and manufacturers in October of | 23 think that there was -- that they would follow through on
24 '09. 24  what they said?
25 So by this time this letter has come out that 25  A. |had no reason to think they were bluffing.
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1 And, having been in this business for 30-plus years and 1 consideration.
2 knowing the attitude of McWane as a whole and being 2 Now, keep in mind that initially it wasn't an
3 familiar with the problems they've had with EPA and OSHA| 3 issue because even if on September 23rd | wanted to go buy
4 and all the other things, there is an arrogance at McWane 4 something from Star, | couldn't because they didn't have
5 that | wouldn't consider it a bluff. | would consider it 5 itavailable. You know, it wasn't until the beginning of
6 to be that they're serious about what they say they're 6 the year, early 2010 that they were in a position to
7 going to do to you. 7 supply ajob.
8 Q. The repercussions that we've been talking about, 8 Q. And, once they reached that position, did this
9 losing the rebate or not having your domestic fittings 9 policy that we're talking about that's in CX-6 and was
10 order filled on a timely basis, are those significant 10 communicated to you verbally as well, did that have any
11 concerns for a distributor? 11 impact on your decision to purchase or not purchase
12 A. Sure, oh, yeah. | mean, your rebate percentage 12 domestic fittings from Star?
13 s in the teens, so you're talking about a significant 13 A. Oh, I'msure itdid. I'm positive it did. |
14 amount of money that you would lose. More importantly is | 14 can't quantify a particular project or a particular time
15 the problems you're going to have going forward in buying | 15 when we said, "Oh, what are we going to do," and we said,
16 product from them, whether it's going to be lack of 16 "Well, we better not rock the boat." But I'm positive
17 availability, slow service. You know, they're the 2,000- 17 that it influenced our decision-making as time went along
18 pound gorilla in the room no matter how you slice it. 18 in2010.
19 Q. If you had had those problems with delivery or 19 Q. Was there a time where you were ready, willing
20 slow service, how could that have affected your business? | 20 and able to purchase from Star and the only thing that was
21 A. Well, somewhere this afternoon we've talked about | 21 holding you back was this policy?
22 to a contractor service and reliability is a key issue, 22 A. 1don't remember there being such a time. There
23 and, you know, if there's a project going on in 23 is atime lag between getting a job and supplying a job
24 Huntington, West Virginia that requires domestic fittings 24 because if there's a job being bid today, and | may be
25 and | can't get them fittings, one, I'm going to lose that 25 giving you more education than you want, but a job that's
Page 75 Page 77
1 order, and I'm probably going to lose future orders 1 bidding today will take 90 to 120 days before it is under
2 because they're going to say: Well, hey, you -- and, 2 contract.
3 plus, word amongst contractors is going to be, "C.1. 3 At that point in time I've got to give you
4 Thornburg reneged, failed, couldn't supply fittings on 4 submittal data as to what I'm going to supply. Well, so
5 this project. You better be careful on your project." 5 inJanuary of 2010, Star's probably not even ready to be
6 So it would be, I'm choosing the word 6 considered, so when we're quoting projects in the first
7 "devastating." | mean, it would not be good to not be 7 quarter of 2010, we're using Tyler Union because -- not
8 able to supply fittings. 8 because of this letter, I'd really like to say it was
9 Q. The letter, CX-6 mentions that distributors that 9 because of this letter, but Star's not -- | can't consider
10 purchase domestic fittings from another source, quote, may| 10 them at this point in time.
11 forego participation in any unpaid rebates for domestic 11 And, as | told you earlier, | mean you give
12 fittings and accessories or shipment of their domestic 12 submittal, you're kind of saying: Here's what we're going
13 fitting and accessory orders with Tyler Union or Clow 13 tosupply. So in April, you know, we're now giving them
14 Water products for up to 12 weeks. 14 submittal data based on the pricing we used in January,
15 Is 12 weeks a long time? 15 so, you know, the first half of the year you're giving
16 A. Oh, that's an eternity. To say you can't get 16 them -- you were already going to use Tyler anyway because
17 something for 12 weeks, you might as well go out of 17 Star wasn't ready.
18 business. | mean that's -- 12-week lead time would be 18 So in the second half of 2010, you know, Star
19 devastating to a distributor. 19 is now ready, but those projects are just towards the end
20 Q. Did you take these considerations that we're 20 --they're just now getting ready to go to work. So now's
21 talking about now, were they what were in your mind at the| 21 the time you're placing orders with Star, and we're
22 time when you received the letter and you were thinking 22 starting to place orders with Star.
23 about how this would affect your business? 23 Q. Solet me see if | understand. The first half of
24 A, Well, the letter came out first before there was 24 2010, the letter didn't affect your purchases from Star
25 any discussions and you certainly took it into 25 because Star wasn't ready?
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1 Well, in the grand scheme of things, that's just a few 1 period and then purchasing your B through D items or your
2 thousand dollars. Do you really want to risk all your 2 oddball fittings from Tyler as necessary?
3 potential business for a few thousand dollars? 3 A. Oh, without question. If there wasn't a concern,
4 I can't sit here and tell you: Oh, well, if 4 whether it be from the letter or whatever other method of
5 they went to a .40 and now I'm saving 6 basis points, you| 5 communication you want to talk about, if it was just a
6 know, | might be interested. | don't know where thatis. | 6 completely free market, buy whatever you want to, we're
7 So, as you said earlier, if this 7 happy to sell you anything, you know, we're here to
8 investigation went away, but there's still the 2,000-pound | 8 service you, and you could go give this order to Star and
9 gorilla in the room, where do you draw the line? Where | 9 I'm going to have some advantage, whether it's a rebate
10 does it become where you think you're going to take the | 10 from Star, a point or two price difference, whatever the
11 risk? That's hard for me to say. 11 case may be, just another option, but knowing that if they
12 Q. Canyou use the prospect of going with Star to 12 don't have something I'm going to turn around and buy it
13 get McWane to move a bit on its price for domestic 13 from Tyler Union and they're just going to be happy to
14 fittings? Can you call Tyler up and say, "Look, I'm 14 sell it to me, sure, | mean there's no question you would
15 thinking about going with Star, | might stay with you if | 15 have split the business.
16 you gave me a discount"? 16 Q. There's no question C.I. Thornburg would have
17  A. They have shown no willingness to deviate from |17 split the business?
18 the multiplier price under any circumstances, not that 18  A. Right, right
19 I've seen. 19 Q. Soshould we go back and change your testimony
20 Q. Earlier we were talking about -- you know, we 20 from before? | mean, earlier, originally the testimony
21 broke 2010 up into two halves. 21 was "In the first half of 2010 the letter didn't change my
22  A. Right. 22 behavior because Star wasn't ready."
23 Q. And in the first half you're giving all the 23 A. Well, okay, | see what you're saying. | agree
24 business to Tyler because Star's not ready. 24 with what you're saying. The first half of the year we
25 A. Correct. 25 didn't have to make the decision -- well, we made our
Page 83 Page 85
1 Q. When you say Star's not ready, what would you 1 decisions based on the fact that we knew this was the
2 have needed to see during that time period for them to be 2 case, you know, the letter was the threat.
3 ready? 3 Star, by their own admission, didn't have a
4 A. When you talk about the size ranges and the 4 full line, full configuration, so you didn't consider,
5 various configurations, | mean you're not looking for them | 5 "Well, let's push the envelope and buy the A items from
6 to be 100-percent, "Okay, | have every size, every 6 Star and then get the rest from Tyler Union or SIGMA,"
7 configuration, | have a 60-day supply, you know, sitting 7 because Star by their own admission wasn't quite ready.
8 in Houston, Texas ready to ship."” That's not what you're 8 So it just never entered the thought process
9 looking for. You're just looking for a sense from them, 9 tosay -- and probably because of the letter, | mean
10 meaning Star, that they're ready to service a job. 10 because of the threats. | mean why rock the boat if you
11 They know what it takes to service a job same 11 think there's going to be a problem?
12 aswe do, and I think they sold some jobs during that time | 12 Now, what | was saying just now before that
13 frame, none through us, but I think they did sell some 13 when you were talking about what would | do -- or what
14 jobs to different distributors in that time frame where 14 would I have done if there had been no letter, no threat,
15 they were set up and felt comfortable supplying that 15 well, I know the Star folks very well, | want to support
16 particular job. 16 them, glad to see them in the domestic business, let me
17 They never came to us saying, "We're ready to 17 give you some orders, and what you can't supply I'll go
18 go, you know, give us a chance." And maybe that's because] 18 get from Tyler Union. Yeah, | would have loved to have
19 they were always second place to SIGMA in our fitting 19 just not had anything floating around in the background
20 business, so they didn't feel compelled to come rushing 20 about what might happen if | do that. Does that make
21 in. They didn't have that much before, why should 1 go -- | 21 sense to you?
22 there's other people | want to go see to say I'm in the 22 Q. Itdoes, sir. Any idea of how much business you
23 game before I go see C.1. Thornburg. 23 would have given to Star in that world we're describing,
24 Q. Would you have been interested in purchasing the | 24 the world where the threat's not in effect?
25 A item fittings that Star might have had during this time 25 A. From a dollar standpoint or half? | mean are you
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1 you anything if you buy from Star." | mean the whole 1 and competition as a business person and as a distributor,
2 message has come from Tyler Union. And it was after this 2 do you have any sense of what the likely result of SIGMA's
3 that SIGMA -- well, now, I think it even refers -- this 3 entry would have been on wholesale prices of domestic
4 was probably about the same time they probably made the -- 4 fittings? Do you think having a third option, so now you
5 when they did this -- yeah, because it mentions "will now 5 have Tyler, Star and SIGMA, what that would have done to
6 be available through SIGMA." So in September of ‘09 is 6 prices?
7 when we can now buy Tyler Union fittings from SIGMA. 7 A. Well, I can only go with what the history is of
8 Now, I've never had anybody from SIGMA tell 8 imported fittings because there you have three or four
9 me they can't sell me Tyler Union fittings if you're 9 options, and typically the way the industry works is a
10 buying any from Star. So, whether or not the message come 10 manufacturer will -- costs go up so prices need to go up.
11 from Tyler to SIGMA to say don't sell, | don't know. 11 Something's happening in China, we need to raise our
12 But, going back to the question, the ability 12 prices. Somebody will make a move and they announce a
13 to get fittings is way more important than the rebate, so 13 10-percent price increase, you know, a month from now in
14 the threat or statement, whatever you want to call that's 14 hopes that the other manufacturers follow suit.
15 in this next to last paragraph that says "Customers who 15 So the so-called list price and standard cost
16 elect not to support this program may forego participation 16 multiplier changes in everybody's at that same level. But
17 in unpaid rebates or shipment of their domestic fitting 17 in 2009 that level meant nothing where you bought fittings
18 and accessory orders for up to 12 weeks," the 12-week 18 because the demand was so -- was as poor as it was and the
19 penalty time, you know, or lead time is far more critical 19 supply was as high as it was. | mean, again, you don't
20 than losing the rebate. 20 have to be an MBA, be an economist to know that prices are
21 Q. Have you had any discussions with anyone at SIGMA 21 going to be soft. Forget what the letter says, here's
22 about the rationale for their agreement with Tyler? 22 what we're willing to sell for.
23 A No. 23 But, as we sit here today, the 6 or 7 basis
24 Q. Atthe meeting that you described, at the June 24 points below what the -- call it whatever you want to --
25 2009 AWWA show in San Diego that you had with SIGMA, whatl 25 standard cost was going to be. Now, if there's three
Page 91 Page 93
1 discussions were had about the possibility that SIGMA 1 players in the domestic market, there's no reason to think
2 would enter domestic production? 2 that the same situation wouldn't be occurring, that
3 A. Oh, | think they were still having that battle 3 there'd be people wanting to deviate from the so-called
4 internally what to do. That was what the whole meeting 4 standard cost to get an order.
5 was about was we're still -- at that point in time they 5 Q. I'mwondering if we can look at joint restraints
6 hadn't yet given up the fight with the EPA that their 6 maybe for another data point when thinking about this.
7 fittings ought to be allowed. They were losing the battle 7 A. Sure.
8 and that was -- | don't remember exactly, but | think this 8 Q. You mentioned EEBA earlier in your testimony.
9 was about the time the de minimis waiver issue was comingd 9 When the stimulus bill came out, was EEBA the only
10 out. 10 domestic supplier of restraints?
11 So they were -- you know, they had their own 11 A. Well, they were probably the only credible one.
12 lawyers trying to determine: Can we supply import 12 | think they underestimated some other -- because, for
13 fittings under the de minimis waiver? They were looking | 13 instance, we get all of our domestic restraints from a
14 at ways to furnish them domestically, you know, by using | 14 company in Seattle called ROMAC, and they've been a
15 some other foundry to make their fittings. | think they 15 delightful person to deal with and have had a good product
16 had all options on the table in June, but they never 16 and a fair price and a better price than EEBA.
17 mentioned a marriage with Tyler Union. 17 Q. Did Star and SIGMA enter domestic production of
18 Now, | know the personalities well enough to 18 joint restraints after the ARRA?
19 know that the people at SIGMA were closer to Tyler Union| 19 A, Star did.
20 than the people at Star were just from a relationship 20 Q. Did SIGMA?
21 standpoint. So | wasn't shocked when they created 21 A. No.
22 whatever they created and you could suddenly get Tyler 22 Q. What effect did -- did you observe any effect
23 Union fittings through SIGMA, but I've never understood |23 that you would trace back to Star's entry on prices of
24 how this works or how they're doing it. 24 domestic joint restraints?
25 Q. Based on your understanding of supply and demand | 25 A. No, not really. The fittings were what was on

For The Record,

24 (Pages 90 to 93)
Inc.

(301) 870-8025 - www.ftrinc.net - (800) 921-5555

b2f4df85-b026-49dd-ad83-6b509490bb 14



PUBLIC

Vincent Napoli
Deposition Excerpt



PUBLIC

In the Matter of:

McWane, Inc. & Star Pipe Products, LTS

May 30, 2012
Vincent Napoli

Condensed Transcript with Word Index

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555




41 PUBLIC 43
1 The annual bid is only for things that 1 the larger cities will, but the smaller ones don't.
2 they're going to buy on a periodic basis to make 2 Q. Okay. So you were approached in late 2007
3 repairs or, you know, change this out, maybe 3 about this new position of pricing --
4 redirect this line a little bit around some 4 A. Yes.
5 construction that's going on or going to go on. 5 Q. -- coordinator.
6 It's day to day kind of stuff. 6 A. Uh-huh (affirmative response).
7 Q. Okay. 7 Q. So what responsibilities in 2008 did you
8 A. That's -- those are totally different than 8 have as the pricing coordinator?
9 ajob that might be performed within the 9 A. Okay. Well, it was kind of -- it took a
10 jurisdiction of that municipality or that water 10 month or so to figure out what those were, to be
11 authority. 11 honest with you, because it's -- no one person had
12 Q. Okay. So anew builder, a new project 12 been able to -- the -- most of those functions were
13 would be -- have its own project pricing? 13 performed by two or three different persons, whoever
14 A. Correct. 14 was closest, one in Tyler, one in Anniston, and
15 Q. But they would use an annual bid for 15 they'd kind of log in what was out there.
16 repairs? 16 So if we received an order from a
17 A. Correct. 17 customer, and they said their pricing was supposed
18 Q. Okay. And do I understand you correctly 18 to be this, which is different from our published
19 that it's common for municipalities to have annual 19 list of multiplier stocking price, the inside sales
20 bids for repairs? 20 representative would have to -- they'd basically
21 A, Yes. 21 throw up their hands and say, "Is this a good price?
22 Q. Okay. 22 Where did this come from?"
23  A. Extremely. Small cities, large cities, 23 Q. Uh-huh.
24 from New York City, Chicago, Washington Suburban, | 24  A. So there was -- we needed some way to kind
25 all the way down to Calhoun County, Alabama. 25 of take the re -- the responsibility out of the data
42 44
1 Q. Okay. And justso I have a sense of -- 1 entry person for verifying the price is correct,
2 when I say ""common," is that more than 50 percent of | 2 because it took up their time, had to have some way
3 the time? 3 for some one central person to funnel all the
4 A, Youmean... 4 pricing variations -- variations through. And so it
5 Q. For amunicipality to have an annual bid 5 was -- they were trying to find a central place for
6 for their repair work, is it going to be more than 6 the -- to act as a middleman, let's say, from the
7 50 percent of municipalities have that? Is it more 7 field reps to the data entry people and the order
8 than -- 8 entry people.
9 A. Oh. No, I wouldn't say that. | wouldn't 9 Q. Soif I understand you correctly --
10 say 50 percent, no. 10  A. Uh-huh (affirmative response).
11 Q. Okay. 11 Q. --you are in charge of keeping track of
12 A. You know, there's a lot of states, a lot 12 all the individual job pricing?
13 of areas in the country, we -- it's just not their 13 A. Yes.
14 practice to do that. 14 Q. Okay.
15 Q. Sure. 15  A. Andannual bids.
16 A. Inthe east, you see more in the east in 16 Q. Were you also involved in approving job
17 the -- in the older cities. That's just my 17 pricing?
18 observation. You'll see it in the areas -- in 18  A. Within very narrow limits, because to --
19 particularly New England, down the Atlantic 19 to go to the boss every little tweak, you know,
20 seaboard, there's an awful lot of them, seems like 20 one percent or two percent here isn't efficient. So
21 every little town and village, even, has -- puts out 21 they gave me some -- a little bit of authority to
22 an annual -- annual bid. 22 make some decisions based on some guidelines I was
23 Now, it may be a short list, but a lot of 23 given.
24 them do. Now, you get further west, Midwest, out -- 24 Q. Okay. Soyou had authority to approve
25 out -- you may -- San Francisco does, Denver does, 25 price changes up to a couple of percents?
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1 A. Yeah, minor. Minor, yeah, up one or two 1 A. And you do -- because once you give that
2 points usually, which would be maybe one to 2 price, they're going to expect it a second time and
3 three percent, somewhere in that range, dependingon | 3 athird time and a fourth time.
4 which multiplier structure it was. 4 So you've got to be very, very cautious of
5 Q. Okay. And just so that we're clear on 5 that, because the more it declines, it declines, it
6 the record, if a multiplier was a .30, you might 6 declines, the more likely that it is that you're
7 have the authority to approve discounts downtoa | 7 going to have zero gross margin, and you've got to
8 .29 or -- 8 have somebody watching over that. My financial
9 A. .29 -- 9 background, my ability to audit and examine, analyze
10 Q. --.28? 10 numbers and pricing, you know, that's part of my
11 A. .28, yes, uh-huh. 11 job.
12 Q. And would the field sales agents have the 12 Q. Would it be fair to say -- so once you
13 authority? 13 became the pricing coordinator --
14 A. Theydid. Up until the time that | took 14 A. Uh-huh (affirmative response).
15 that position, they did, and that's where it got a 15 Q. --did the local sales agents no longer
16 bit crazy. 16 have the authority to offer those discounts without
17 Q. Okay. 17 your approval?
18 A. Obviously, they want to sell and, you 18  A. They were instructed to run it through me.
19 know, satisfy the customer. So the easiest way to 19 We designed a couple of forms to do that. Some used
20 do it was if they asked for a lower price, for 20 it, some didn't, but that was the instructions they
21 whatever reason, give it to them. They made a 21 were given.
22 mistake. 22 Q. Okay. And did they follow those
23 That happens a lot. A customer -- a 23 instructions?
24 distributor makes a mistake, and he picks the wrong 24 A. Some did, some didn't. The second or
25 multiplier or the wrong list price or the wrong 25 third time you find out they didn't, then they
46 48
1 item, and it's easy for the -- for an area rep to 1 started doing it.
2 get a phone call saying hey, we made a mistake, it's 2 Q. Okay.
3 costs -- going to cost about $10,000 -- the 3 A. But there's still some that don't do it on
4 distributor now -- can you help us out? And the 4 aregular basis.
5 field rep, to, you know, maintain his friendship or 5 Q. Okay. And your job as pricing coordinator
6 improve his friendship, they say, "Sure, we can -- 6 was to help -- would it be fair to say that your job
7 yeah, I'll give you .27 or something like that. 7 as pricing coordinator was to help discipline the
8 Will that work?" Other guy, "Yeah, that sure helps 8 job pricing that was going on?
9 alot." 9 MS. ELMER: Object to the form.
10 There's nothing wrong with that except you 10  A. Could you define that a little more?
11 sure want to know what -- when it's happening, or 11 Q. (By Ms. EImer) Sure. You know, since
12 you like to know before it happens, because they 12 you -- if I understand it correctly, you were saying
13 don't know what the ramifications are as far as 13 that you have the ability to track the different job
14 profitability. 14 pricing and -- and determine the ramifications on
15 Q. Isone of the risks of the -- of the sales 15 profitability; is that fair?
16 agents offering those discounts that it could bring 16 A. Yes.
17 down the market price? 17 Q. Okay. And so if the sales agents were
18  A. Yeah, | suppose, but it's one of those -- 18 running their job pricing proposals through you --
19 you've got to be very careful playing favorites with 19 A. Uh-huh (affirmative response).
20 your customers when you've got two -- two customers | 20 Q. --were you -- was one of your objectives
21 competing for the same thing. If you move one, you 21 to try to have pricing discipline in the market?
22 better be prepared to move the other, and that's 22 A. No.
23 okay for a job if they're trying to pull it from a 23 MS. ELMER: Same objection.
24 competitor's material. 24 A. No, no. No, | mean --
25 Q. Uh-huh. 25 Q. (By Ms. Holleran) Did you --
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going to be lower.

Q. And I understood your testimony that Star
does discount to get business, right?

A. | think everybody does.

Q. Okay.

A. To get it or maintain it.

Q. Okay. And you view Star's practice of
discounting through job pricing as irresponsible,
don't you?

MS. ELMER: Object to the form.

A. Do I view it as irresponsible? Of -- I'm
not -- say that -- job pricing --

Q. Uh-huh.

A. --you're talking about? No. Job
pricing, per se, is not irresponsible.

Q. Well, I'm asking about Star's practice of
job --

A. Right. | mean, Star's practice, per se,
is not irresponsible. It depends on the level of
reduction in price as to whether it's irresponsible
or not.

Q. Can you explain?

A. Sure. | mean, if you cut your price in
half when you only need to cut it five percent,
that's irresponsible.
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price -- if you go down in price to a level to where
it's unnecessary, | think it's -- it's probably a
foolish business decision on their part for their
profitability.

I mean, but Star, themselves, yeah, they
probably -- they're probably the one that's -- that
appears to our customers -- and this is what our
customers tell us, appears to our customers that
they do things overboard.

They do things -- they cut a price more
than they need to. So | would consider that
irresponsible from a business standpoint from their
own bottom line.

Q. And does that force Tyler/Union to also
lower its price if they also want to win that
business?

A. Sure, sure.

Q. Looking now towards domestic --

A. Okay.

Q. --fittings. When Star decided to enter
the production of domestic fittings, were you
concerned that they would have the same effect on
the price of domestic fittings that they had had on
non-domestic fittings?

A. Let me correct one thing.

71
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Q. Do you view -- again, talking about
non-domestic fittings --

A. Uh-huh (affirmative response).

Q. --doyou -- you view Star as ruining
prices nationwide, don't you?

MS. ELMER: Object to the form.

A. Areyou asking if | do?

Q. (By Ms. Holleran) Yes.

A. Consider it to be irr -- what was the word
you used?

Q. No. I -- I'm asking another question.

A. Okay.

Q. You view Star as ruining prices of
non-domestic fittings nationwide, don't you?

MS. ELMER: Object to the form, no
foundation.

A. ldon't-- Star's practice -- nation --
you're ruining prices nationwide, is that what
you're saying? Is that what --

Q. (By Ms. Holleran) Well -- well, let me
clarify. You view Star as ruining prices
nationwide, don't you?

MS. ELMER: Same objection.

A. No, wouldn't matter whether it was Star or

anybody else. If -- like | said, if you cut a
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Q. Okay.

A. They don't produce. Star does not
produce. They're not a producer. They are a buyer
and reseller, okay.

Q. Okay.

A. As far as the ability to affect the price,
no, because they're not a producer, because they're
dealing with costs that are much higher than they're
used to dealing with on the import and conditions
that are more difficult to manage.

They can't control like they would with

their sources in China or India or wherever. No, |
don't think they could have nearly the impact on the
domestic price as they could on -- with the import
prices.

Q. Okay. Before Star entered -- began
reselling domestic fittings --

A. Okay.

Q. -- Tyler/Union was the only full line
supplier of domestic fittings 24 inches and below?

A. That's correct. We -- there used to be
five of us. We are the last survivor. They were
all ruined by -- on two occasions, they were found
to be dumping, and you know, all of them went the
wayside, and we're the only survivor.

18 (Pages 69 to 72)
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1 domestic fittings? 1 Q. And do you understand ""price erosion''
2 A. No, that's import. 2 meaning that the actual sales price being lower than
3 Q. That'simport, okay. 3 the published multiplier map price?
4 A. Uh-huh (affirmative response). 4 A. Yeah, that's a term, | think, used
5 Q. And looking at the top e-mail from Scott 5 generally in business. It says, you know, when
6 to yourself? 6 pricing erodes, like gasoline right now, pricing is
7 A Yes. 7 eroding, yes, you know, pricing is going down.
8 Q. Where he says, "Unfortunately, our 8 That's erosion.
9 competitors have taken an irresponsible approach to 9 Q. Okay. Turning to the first page of --
10 decision making" -- 10  A. Uh-huh (affirmative response).
11 A. Uh-huh (affirmative response). 11 Q. --CX2191.
12 Q. --"yetagain." 12 A. Okay.
13 A. Uh-huh (affirmative response). 13 Q. The middle e-mail is from you to Jerry
14 Q. Did you understand him to be referring to 14 Jansen, Scott Harms and Buck Christian. It starts
15 Star? 15 with "I wonder if..."
16 A. Ithink he mentions both Star and Sigma 16 A. Okay.
17 down there earlier. 17 Q. Do you see that?
18 Q. Okay. And then a little later, he says, 18  A. Uh-huh (affirmative response).
19 ""We have walked away from more business than I care | 19 Q. Canyou read out loud your e-mail, please?
20 to mention, especially in the southeast.” 20 A. Sure. "I wonder if HD told Star (and
21 A Yes. 21 Sigma) that they were being irresponsible. Do they
22 Q. What do you understand him to be referring 22 think they will be the only ones the get the .42?
23 to? 23 Soon as the market does deteriorate, they will have
24 MS. ELMER: Obiject to the form. If you 24 to sell 12-and-a-half percent more to obtain the
25 know. 25 same raw dollar revenue, and their rebate will be
82 84
1 A. Walked away from more business, just what 1 smaller, plus their inventory will have to be
2 itsays. 2 written down, direct negative effect on their bottom
3 Q. (By Ms. Holleran) So that means you have 3 line and cash flow. At least one of the branch
4 lost business? 4 manager's performance measures will be harder to
5 A. Yes. 5 obtain (revenue growth). Idiots."
6 Q. And you agree that that's an accurate 6 Q. What did you mean by your statement, **Soon
7 statement? 7 as the market does deteriorate," in the second line?
8 A. ldon't know. | mean, | don't know what 8 A. Second line. If pricing deteriorates, if
9 he was referring to, to be honest, but | -- you 9 you drop your price 12-and-a-half percent, then they
10 know, "walking away from business," is -- you know, | 10 have to sell 12-and-a-half -- I'm talking about a
11 that's a term to define, you know, we didn't want to 11 distributer's perspective. If they're -- if -- if
12 buy business at an extremely cheap, below, gross 12 the price they have to sell at -- sell at, not what
13 below, zero below breakeven point, you know. 13 they buy at, but if the price they have to sell at
14 Q. Okay. And in the last sentence of Scott 14 drops 12-and-a-half percent, they have to sell
15 Harms' e-mail to you, he says, ""Unfortunately, all | 15 12-and-a-half percent more product to keep the same
16 this price erosion will make a price increase that 16 revenue level, gross revenue level, simple
17 much less likely to stick.™ 17 economics.
18  A. Uh-huh (affirmative response). 18 The rest of it is how that affects them,
19 Q. Do you know if Tyler/Union had recently 19 it's commentary as far as what the distributer's
20 announced a price increase at that point? 20 philosophy is and how they misunderstand basic
21 A. I'mnotsure if we had announced it at 21 economics.
22 that point, but I know we were con -- that's about 22 Q. Okay.
23 the time we were working on one, yes. 23 A. Okay.
24 Q. Okay. 24 Q. And were you noting a concern that if
25 A. Yes. 25 there was one offer at the low price, it would
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1 deteriorate prices market wide? 1 A. ldon'tknow. Idon't know what he meant
2 A. No, there's never one offer, okay. And 2 by that.
3 that's the -- part of the point here. Do you think 3 Q. (By Ms. Holleran) And when you read it,
4 they'll be the only ones that get the .42, no. And 4 you didn't have an understanding of what it meant?
5 that's -- that's what typically happens. It's a 5 A. No.
6 technique we've seen our competition use. 6 Q. Okay.
7 They'll go into one distributor and say 7 A. I'mnot sure what inventory he's talking
8 I'm -- we're selling our products to your 8 about.
9 competition down the street at a .42. Would you 9 Q. Okay. I'd like to show you what's been

10 like to buy the -- at the .42 to keep up with your 10 previously marked as CX 2199.

11 competition? Well, sure they're going to say yes. 11 (Exhibit CX 2199 marked for

12 Then they go across the street to the other guy and | 12 identification.)

13 said | was just in, made a sale to your competition 13 A. Okay.

14 down the street at a .42. You're buying at a .44. 14 Q. (By Ms. Holleran) Do you recognize CX

15 Don't you want to keep up with him? 15 2199?

16 So that's a method to -- and -- and what 16  A. ldon'trecall it, but yes, | recognize

17 happens is their buy price goes down, but their sell | 17 it. It's an e-mail, uh-huh (affirmative response).

18 price goes down with it. If they were the only ones | 18 Q. Okay. Who is Loretta Wall?

19 to have a lower price, they'd be in a good position, | 19  A. She works for HD Supply over in South

20 but that's never what happens. 20 Carolina or North Carolina, I'm not sure where.

21 Q. Okay. 21 Q. Okay.

22 A. Okay. 22 A. HDisone of our distributors, yes.

23 Q. Onyour last word, when you said 23 Q. Okay. And who is Sheila Sullivan?

24 "idiots" -- 24  A. She's an inside sales rep that handles the

25 A. Yes. 25 Carolinas.

86 88

1 Q. --were you calling HD or Star and Sigma 1 Q. And did you understand this e-mail for --
2 idiots? 2 that Sheila Sullivan was asking if you can give a
3 A, HD basically. 3 job discount to HD Supply headed by Loretta Wall?
4 Q. Okay. 4 A, Yes.
5 A. Butitcould apply to both. 5 Q. Okay. And can you read your response,
6 Q. Inlooking at Jerry Jansen's response to 6 please?
7 your e-mail. 7 A. Sure. "No, we are the only one who makes
8  A. Uh-huh (affirmative response). 8 the full line of 24 inch and down. No need to drop
9 Q. Said with -- the end sentence is, ""With 9 the price unless Star is an issue."”

10 Sigma giving discounts and 150 day, we just take it | 10 Q. And that was on August 16th, 2010?

11 down in spots to make that inventory cost them." 11 A. 2010, yes.

12 A. Yes. 12 Q. Like to show -- like to show you what's

13 Q. What did you understand that to mean? 13 been previously marked as CX 2192,

14  A. Ildon't know what he meant. Would you 14 (Exhibit CX 2192 marked for

15 like me to speculate? 15 identification.)

16 Q. No, I just want to know, when you read 16  A. August. (Examining.) Okay.

17 that, what did you understand it to be? 17 Q. (By Ms. Holleran) Okay. Do you recognize

18  A. 150 days, that's 150-day terms. We can't 18 CX 2192?

19 afford to go that low or don't wish to go that low, 19 A. Yes.

20 and so we're not going to do a blanket reduction in 20 Q. Okay. And what is it?

21 anarea. We'll take it down when we -- whenwe need | 21 A. It's a series of e-mails between -- excuse

22 to. 22 me -- me and my boss and his boss.

23 Q. And how can you make that inventory cost | 23 Q. Okay. Between you, Jerry Jansen --

24 them? Do you know what that means? 24 A. Jerry Jansen -- sorry -- Rick Tatman, yes.

25 MS. ELMER: Object to the form. 25 Q. Okay.
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1 Canada, but he also owned foundries in China. 1 quite a few conversations with Mr. Pais over the
2 Then Victor had contacts in India and China of 2 years?
3 people that owned foundries. | don't know what 3 A Yes,sir.
4 his relationship to them was, but he had those 4 Q. Did any of those ideas result in a deal
5 contacts, and he was willing to introduce me to 5 between McWane and SIGMA?
6 them. 6 A. No,sir.
7 Q. Atthe time, you were buying imported 7 Q. Didyou invest in any of the ideas that
8 fittings from SIGMA? 8 he brought to you?
9 A. You know, we did that. I'm not quite 9 A. Only one, although he didn't really bring
10 sure exactly when it started. 10 the idea to me. There's a joint venture in India
11 Q. How did you get to know Mr. Pais? 11 called Xinda, X-I-N-D-A. Victor brought it to my
12 A. I don't remember the specific time. Just 12 attention. Or he thought I didn't know about it,
13 industry contact. 13 and he brought it to my attention. He is
14 Q. Was -- do you know whether it had to do | 14 evidently a small investor in that joint venture.
15 with your participation in the ITC proceedings? | 15 The actual, controlling business in that joint
16  A. No. I don't have any specific 16 venture is a company called Zhangjiagang which is
17 recollection of -- | don't remember really when | 17 aductile line producer based in China. We had a
18 met him. 18 prior relationship, or I did.
19 Q. Okay. And so he offered to introduce you | 19 And the company did a prior relationship
20 to his contacts in India and China? 20 with Chairman Lu of that company. We had some
21  A. lasked him to do that. I called him and 21 substantial negotiations over buying a 25 percent
22 asked him if he would do that. 22 interest in Zhangjiagang's Pipe Group which
23 Q. Did he travel to those places with you? 23 didn't come to any fruition because of concerns
24  A. Hedid. 24 we had about accounting irregularities. It was a
25 Q. Did -- did Mr. Pais or SIGMA offer other | 25 partially state-owned enterprise. We just
30 32
1 assistance to you as you made the decision to 1 couldn't get comfortable to do the deal.
2 build a plant in China and built that plant? 2 But I had history -- part of when -- this
3 A Notthat I recall. But | kind of got out 3 doesn't have anything to do with Victor, but part
4 of itthen. The -- the identification of the 4 of my reasoning for doing this sort of trip to
5 property, the process of building the plant, the 5 India and China -- | went to Bangkok, too -- was
6 specification of what the plant was going to be 6 to meet, introduce myself to people like Chairman
7 like, how you go, what its capacities were, | was 7 Luin similar businesses but in different parts
8 not involved in any of that. This other 8 of the world to try and begin to learn and
9 subordinate, David Green, was in charge of that 9 understand what the global marketplace was like
10 process. 10 because it was my belief at the time that the
11 Q. Describe for me, if you will, your 11 world was going to get a lot smaller. The U.S.
12 relationship with Mr. Pais. 12 did not pose really any opportunity in terms of
13 A. Different. Victor really seems to be a 13 growth. The expansion plans for McWane were
14 kind of -- or seemed to be desirous of being 14 minimal in the U.S., were not that great; and
15 really entrepreneurial and an idea guy, | guess 15 that if we did want to grow, we had to first
16 would be a good way to say it. And -- and 16 decide if we wanted to, we had to figure out
17 periodically, off and on it would go in spurts 17 where and how. And joint ventures partners in
18 where he would think he would have some good 18 foreign places like the Middle East or other
19 ideas. He would want to get together and discuss 19 places helps mitigate risk. And they have people
20 those ideas about joint ventures, selling his 20 and contacts and resources that we maybe don't,
21 company to us, us doing business together in the 21 or vice versa.
22 Middle East. Usually it involved his ideas, 22 Q. Okay. And so you did invest in Xinda?
23 McWane money, and him making money onit. Sowe |23  A. In Xinda, yes, we did.
24 didn't do any of them. 24 Q. Who exactly invested in Xinda?
25 Q. Did any of the -- fair to say you've had 25 A. McWane, Inc.
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1 A. Probably from this 1 Q. Fair enough.
2 reference, it sounds like that, yes. 2 Y ou do recall that costs
3 Q. All right. But then 3 wereincreasing from Indiaand China--
4 Mr. Pietryga says that he -- what 4 A. Absolutely, absolutely.
5 territory was Pietryga; the midwest? 5 MR. WHITE: You've got to
6 A. Yes, midwest, out of 6 let him finish his question before
7 Chicago. 7 you start talking, and you've got
8 Q. Itsays: Noneof his 8 to let him finish his answer
9 salesmen have heard anything about Tyler 9 before you start asking him the
10 changing their list prices, and because 10 next question.
11 of this, I've been reluctant to send out 11 Q. Allright. You said that
12 the new list until | see something from 12 costswereincreasing from Indiaand
13 them. 13 Chinaat the time at the end of 2007.
14 Do you see that? 14 What do you mean by that?
15 A. Yes 15 A. Exactly what | said.
16 Q. Now, do you remember, sir, 16 Beginning second half of
17 that the company sent out alist price 17 '07, China's costs started going up
18 increase at thistime, and my client, 18 dramatically dueto alot of changesin
19 McWane, did not changeitslist prices? 19 Chinese economy, such as the withdrawal
20 MR. WHITE: Objection; 20 of their export rebate, strengthening of
21 compound; lacks foundation. 21 the Chinese currency under pressure from
22 A. I'mnot sure what time frame 22 U.S. government, raw material increase,
23 you'retaking about. Thesethingsare 23 commodity price increases, freight
24 so dynamic. 24 increases, fuel increases, and we were
Page 38 Page 40
1 Q. Allright. Do you remember 1 feeling it almost week, month to month,
2 that Sigmasent out list price increases 2 absolutely.
3 at the end of 200772 3 Q. When you say we were fegling
4 A. | dorecall -- by the way, 4 it, what do you mean? Y ou were feeling
5 December isnormally the time for the 5 it?
6 wholeindustry to look at the prices and 6 A. Inour purchase costs.
7 change or reduce because the businessis 7 Q. It was affecting the price
8 dower, to give time for the customers to 8 at which you purchased ductileiron
9 adjust, et cetera. So that makes likely 9 fittingsin Indiaand China?
10 that we also had an exercise underway. 10 A. Yes
11 Q. Sure. Andthat's becausein 11 Q. And how wasit affecting?
12 the winter the businessisjust slower? 12 Wasit abig effect, asmall effect?
13 A. Yes 13 MR. HASSI: Object to the
14 Q. Now, do you remember that 14 form.
15 the company sent out anew list price at 15 A. | don't know how you
16 thistime in December of 2007? 16 describe big or small. It was material.
17 A. | know, knowing the 17 Q. What do you mean material ?
18 timeline, we were contemplating one 18 A. Anything by way of fiveto
19 because the costs were just escalating 19 10to 15% and the trends going that way
20 rapidly from Chinaand India. | don't 20 jsafairly seriousincrease for us.
21 know at this point whether they were sent 21 Q. Andwasthat afactor that
22 out or what at that point. Because as| 22 |ed the company to increase itslist
23 said, there'salot of activity with 23 pricein December of 20077?
24 different peoplein that exercise. 24 A. I'msurethat wasthe
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1 What did you mean that your 1 pricing by way of the multipliers. And
2 two competitors lack the imitative 2 the second one, as|'vetried to explain
3 credibility in leadership? 3 here, | was beginning to see, and al of
4 A. Whereisthat, Joe? 4 uswere aswell, atrend which was
5 Q. Rightinthemiddle of the 5 self-defeating by way of the so-called
6 second page. 6 job pricing that had become an irrelevant
7 A. Yeah. Traditionaly Sigma 7 distraction in trying to convey amore
8 has always been a pioneering leading type 8 responsible pricing.
9 of company. We have not been afraid or 9 Q. What do you mean that job
10 bashful to bring about any good 10 pricing had become an irrelevant
11 practices. However, we are only as good 11 digtraction?
12 asthe whole team, because our decision 12 A. Wél, herel need to give
13 making was so diverse, we never mandated 13 you alittle background of our industry,
14 anyone, we didn't have any rules, that's 14 because | know you gentlemen have tried
15 just not the company we were. 15 to do the best you can to understand
16 And my effort constantly has 16 something that most of us are still
17 been to motivate them, not to be shy, not 17 trying to figure out.
18 tofeel -- our sales team constantly felt 18 Several years back, our
19 acertain reluctance to carry the burden 19 business caters to underground pipe,
20 of raising the prices, because that's the 20 water piping construction, aswell as
21 toughest thing to do in amarket like 21 aboveground or plant, treatment plants,
22 this. But | dwaysfelt if you don't do 22 sewer treatment plants, water treatment
23 what you have to do at the time you are 23 plants, pump stations, et cetera.
24 supposed to do that, then we'll missthe 24 Thetraditiona distributors
Page 78 Page 80
1 chance and well fall behind. 1 werefocusing largely on the underground.
2 So it was aconstant team in 2 |t'swhere easier more standard items are
3 our company that | was trying to motivate 3 used. They get alist from the
4 them, guide them, give them encouragement 4 contractors, they call, and most of those
5 and trying to tell them, look, there's no 5 items are standard items off the shelf.
6 shamein trying to increase prices. At 6 The piping requirements for
7 worst, you can always lower them, and if 7 aplant work, if you will, atreatment
8 they succeed, then it will help our 8 plant work, sewage or water or any other
9 company. 9 industrial pump station, et cetera, is
10 So-- and | felt our 10 quite different from this underground in
11 competition was being timid in their own 11 alot of ways.
12 way, and whichisfine. | mean, that's 12 Theitems used -- especialy
13 their choice. So that was the essence of 13 inthefittings -- pipeisalittle bit
14 it. 14 more because there are only afew
15 Q. Téell me about the next 15 standards. Fittings are mostly custom
16 paragraph there whereyou say: And | 16 type, oddball aswe call them, not
17 also think our pricing strategy needsto 17 available from the stock off the shelf,
18 pe a one-two punch. 18 and mostly in the medium to larger sizes
19 What are you conveying 19 which are stocked less compared to the
20 there? What ideadid you have for 20 small because they are very expensive and
21 Sigma's pricing strategy? 21 theusageisvery unpredictable. And
22 A. | suppose from the reference 22 there are coatings, linings, some
23 here and the context, one part of that 23 gpecially prepared fabrication pieces, so
24 24 that segment was managed by afew -- we

one-two punch is obviously to elevate our
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1 used to call plant work jobbers. And 1 someone else will send another ordinary,
2 they're nothing to do with distributors. 2 and we would quote different prices
3 They both had their own space, if you 3 thinking that -- and | think we may have
4 will. 4 been responding to what is happening in
5 But over the years because 5 the market, and it became almost
6 of consolidation and distribution in the 6 laughable. The customerssay, | gotin
7 Home Depots of the world camein, the 7 the same day two quotations, same
8 Fergusons, they are constantly looking to 8 fittings, similar type order size and
9 expand their footprint, and they started 9 they're two different pricing.
10 going into plant work space acquiring 10 So | said, look, something
11 some of them or starting their own 11 that worked several years back | think
12 business, et cetera. 12 has become an obsolete practice, and |
13 So now previously a plant 13 discussed with our team and said, thisis
14 work supplier will not stock product, and 14 happening, what our competitors are
15 because of the nature of alot of 15 doing. Sol said look, whatever they do,
16 fittings which require alonger leap 16 that's fine, and we should not add to the
17 time, special pricing maybe, they would 17 problem.
18 aways send that list to a manufacturer 18 So | initiated to address
19 likeusor McWane or Star or U.S. Pipeto 19 the problem. We cannot eliminate, of
20 quote them, not only prices, but to 20 course entirely, but let'sminimizeit to
21 confirm that we can meet the delivery and 21 say, that, look, you don't have to have a
22 gl the pieces, €t cetera, because they 22 gpecial pricing, you have the pricing
23 liketo have the whole job supply rather 23 dready, use the samelist price because
24 than split it up, et cetera 24 jtisthe samefitting. And that wasthe
Page 82 Page 84
1 So the plant work pricing 1 attempt that | wastrying to initiate
2 quotations was a separate activity, while 2 here.
3 thedistributors were hardly sending a 3 Q. Mr. Pais, this one-two punch
4 list because they would either stock the 4 that you're internally sending around to
5 product themselves or they knew their 5 your management team, did you call anyone
6 multiplier and thelist, so they would 6 at McWane or discuss with anyone at
7 quote the jobs, and when they got it, 7 McWane your one-two punch plan?
8 they would combine all of them and give 8 A. Absolutely not.
9 usanorder. 9 MR. HASSI: Object to the
10 We didn't know where they 10 form.
11 would go, what jobs, et cetera, but they 11 MR. WHITE: You object to
12 would do that. 12 the form of that question; did you
13 This different situation 13 call anybody at McWane?
14 collapsed or was beginning to collapse 14 MR. HASSI: Yeah.
15 with the consolidation of the industry. 15 MR. WHITE: Leading?
16 And after the business started dropping 16 MR. HASSI: Leading,
17 and becoming more unstable, the 17 compound and vague.
18 distributors and everyone aike started 18 MR. OSTOYICH: Wéll, I don't
19 stocking less and they started showing 19 want there to be any objections on
20 these so-called lists, RFQs, request for 20 the record, so let me just ask
21 quotation, on anything and everything. 21 him.
22 And | begin to find within 22 BY MR. OSTOYICH:
23 the same company sometimes someone would 23 Q. Téel me, sir, a any time
24 send a so-called plant work job, and 24 did you discuss with anyone at McWane
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1 de-bugged the problem. It's not like we 1 and | believeit was a stipulation that
2 were producing this everyday or 2 al the contracts against the funding had
3 something. We had no experience. 3 to be signed within the 12 months from
4 Everything was an uncharted territory for 4 thetime the bill was signed, which was,
5 us, and it was totally imposed on us 5 | believe, the middle of February 2009.
6 without any notice. So at that time we 6 Soweknew it was short lived. And it
7 were just reacting to come up with a 7 was going to be quick like a shop slug of
8 semblance of aplan to satisfy our team 8 work. Sowe knew the time element to
9 who was absolutely distraught, customers 9 supply the project was very short.
10 who were constantly asking us, because it 10 Q. Mr. Pais, at the end of your
11 was so imminent because the U.S. 11 memorandum to the board, it says, you're
12 government just pushed it down our throat 12 |ooking forward to alively discussion
13 overnight. So it was very difficult for 13 tomorrow and beyond.
14 ustoredly giveaclear answer. And if 14 Did the board authorize
15 anyone attempted that, it was just not 15 Sigmato spend $5 million on developing
16 well thought out. 16 virtual manufacturing in June of 2009 for
17 Q. How did the timing compare, 17 domestic fittings?
18 your expected timing for having fittings, 18 MR. HASSI: Objection to
19 if you proceeded down that path? How did 19 form.
20 that compare with the ARRA period, do you 20 A. No, they did not.
21 know? 21 Q. Didthey authorize you to
22 MR. HASSI: Object to form. 22 gpends $1 million to develop virtua
23 A. | being your pardon? 23 manufacturing?
24 Q. How long did you anticipate 24 A. No, they did not.
Page 182 Page 184
1 the ARRA lasting, and how did that 1 MR. HASSI: Objection to
2 compareto your finding for getting into 2 form.
3 the virtual manufacturing of fittings? 3 Q. Did the company have other
4 MR. HASSI: Objection. 4 option for obtaining and selling domestic
5 A. Weat least knew that the 5 fittings under ARRA in the middle of 2009
6 ARRA was definitely a short term, because 6 without that money?
7 that'swhat it was intended. It was 7 MR. HASSI: Object to the
8 intended as a shovel-ready stimulus. So 8 form.
9 therewasalot of emphasis on now. 9 A. | don't know what particular
10 In fact, rightly speaking, 10 time frame you're looking at, because it
11 we should have had that capability on day 11 wasamoving target from day one. There
12 onefor usto have any capability to 12 wasalot of confusion. It wasalot of
13 supply the projects. So we were already 13 lack of clarity asto what could be
14 behind the eight ball on day one, because 14 qualified and admitted. We pursued alot
15 it wasjust aball from the blue. 15 of different so-called options, they all
16 But for the bureaucratic 16 turned out to to be miraged. The Mexico
17 delays, it could have been even worse 17 option, the Korea option, availing of our
18 pbecause it was supposed to start right 18 tooling from part of the tooling from our
19 away, but when all this discussion was 19 Mexico suppliersin U.S. and using them
20 going on, we seem to have got alittle 20 to do virtual manufacturing, et cetera.
21 bit of time, like two or three months for 21 So most of them turned out to be dead
22 usto crash together some plan to come up 22 ends. And it left usfinally two viable
23 with to satisfy our customers. 23 options; oneisto produce under our own
24 But it was very clear to us, 24 tutelage and our own funding, and,
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1 secondly, to develop access to McWane's, 1 A. Yes. Andforyour
2 because they are the only ones. 2 information, it is still ongoing, still
3 Q. When you say of the options 3 work in progress.
4 isto produce and develop funding, did 4 Q. What do you mean it's still
5 the board authorize you to spend that 5 ongoing, still work in progress?
6 money? 6 A. Wevehad alot of the
7 MR. HASSI: Object to form. 7 problems developing that product. We
8 A. No. 8 tried several sources who backed out,
9 Q. Did the banks authorize you 9 either cost consideration, quality
10 to spend that money? 10 considerations, and capacity, et cetera.
11 MR. HASSI: Object to the 11 Sowe're struggling with that.
12 form. 12 Q. Today, wereroughly three
13 A. Notatal. 13 years after the middle of 2009.
14 Q. And given your situation 14 Do you have afull range of
15 with the covenants, was Sigma cash 15 pipe restraint products, domestically
16 strapped and had to pay the banksin the 16 manufactured pipe restraint products?
17 middle of 20097 17 A. | amnottotally up onif we
18 MR. HASSI: Object to the 18 have all the configurations ready at a
19 form. 19 commercial level and alevel where we can
20 A. Weéll, we had to meet our 20 supply the projects, but from what |
21 covenants and pay them on a normal course 21 understand we are still struggling.
22 of -- they did not mandate any abrupt 22 Q. Why did the company, in the
23 payments or anything, but we had to meet 23 middle of 2009, go forward with virtual
24 our covenants. 24 manufacturing of domestic pipe restraint
Page 186 Page 188
1 Q. Thecash you had, the extra 1 products but not Ductile Iron Waterworks
2 cash you had was used to meet your bank 2 Fittings?
3 covenants, wasn't it? 3 A. Wadl, the piperestraint is
4 A. Yes, yes. 4 aso akey product for us. Pipefittings
5 Q. Andwastheonly practical 5 and restraints often go together in a
6 alternative you then had left wasto buy 6 job, and the same customers would want
7 viaabuy/sell arrangement for domestic 7 that. Sowe embarked on it, knowing that
8 fittings from McWane? 8 thetotal rangeisavery small rangein
9 MR. HASSI: Object to the 9 the pipe restraints, as compared to
10 form. 10 fittings. We nitiated it much later,
11 A. Youknow, wedidn't look at 11 though, not during '09. And as| said,
12 it that way. We continued to explore the 12 we've been struggling with the proper
13 domestic. Whether the board authorized 13 sourcing.
14 or not, we knew if we develop aviable 14 Q. How wasthe company's
15 option, somehow or the other we could 15 financial component in 20097 Did the
16 have attempted to support it, but we just 16 company have a profit or aloss?
17 -- that option just didn't evolve at all, 17 MR. HASSI: Object to the
18 thefeasihility, the place to produce, 18 form.
19 machine, it just didn't pan out for it to 19 A. Therewasaloss.
20 betaken for consideration to go forward. 20 Q. Mr. Pais, | understand you
21 Q. Thecompany did go forward 21 had some communications with Mr. Page and
22 with virtual manufacturing of pipe 22 Mr. McCullough regarding the buy/sell of
23 restraint products, isthat right, in the 23 domestic fittings during the summer of
24 U.S? 24 2009; isthat right?

CONFIDENTIAL - PURSUANT TO DOCKET No. 9351



Victor Pais PUBLIC 50
Page 197 Page 199
1 developed with Mr. Page; isthat right? 1 beathreat to our source when they
2 Do you recall those 2 announced plansto go to China.
3 questions? 3 Q. And after your call with him
4 MR. OSTOYICH: Object to the 4 you traveled to Chinaand Indiawith Mr.
5 form. 5 Page?
6 A. Thismorning, yes. 6 A. Yes
7 Q. Andyou developed a 7 Q. Andyou introduced him to
8 relationship with Mr. Page following the 8 peoplein both places, contacts you had?
9 ITC proceedingsin 2003 or s0? 9 A. Yes
10 A. Yes, it happened to be at 10 Q. Andyou helped McWane find
11 that time. 11 sourcing in Chinafor fittings?
12 MR. OSTOYICH: Objection to 12 A. Yes
13 form. 13 Q. Andyouintroduced the
14 MR. WHITE: Wait aminute. 14 McWane people to people that could help
15 He's objecting and you're not 15 them develop and build a plant over
16 letting him get his objection out. 16 there?
17 MR. HASSI: | didn't hear 17 A. Yes.
18 him let me get my objection out 18 Q. And during that period of
19 this morning either, so -- 19 timeyou developed atrusting
20 MR. WHITE: Wéll, | said the 20 relationship with Mr. Pagein particular?
21 same thing to him, too. 21 MR. OSTOYICH: Objection.
22 MR. HASSI: All right. 22 MR. WHITE: Objection.
23 MR. WHITE: I'mtryingto 23 A. We had amutua respectful
24 just keep the record clear. 24 relationship over time.
Page 198 Page 200
1 So just give him a chance 1 Q. Andyoubelievethat asa
2 and let the court reporter take 2 result of that mutually respectful
3 down the objection. 3 relationship, it led to tangible benefits
4 Mr. Pais, listen, if he has 4 for Sigma?
5 an objection, and just give him 5 MR. WHITE: Objection.
6 the courtesy of waiting before you 6 MR. OSTOYICH: Objection.
7 start speaking. 7 A. Wedid benefit from some
8 THE WITNESS: Sure. 8 opportunities, yes.
9 BY MR. HASSI: 9 Q. Thosetangible benefits
10 Q. You volunteered to help 10 included higher market pricing and
11 McWanefind sourcing in China? 11 profitsincluding all of Sigma?
12 MR. OSTOYICH: Theway 12 MR. WHITE: Objection.
13 that's phrased, I'll object, but 13 MR. OSTOYICH: Objection to
14 go ahead. 14 form.
15 A. | don't know what you mean 15 A. | don't know how you derive
16 by volunteered. We're al business 16 it from that, but no, | didn't seeit
17 people. 17 that way.
18 Q. | mean, youtook the 18 Q. Okay. Let meshow you a
19 jnitiative to pick up the phone and call 19 document we've marked as Exhibit 2116.
20 Mr. Page and say, let me introduce you 20 And you can read as much asyou'd like to
21 some peoplein China, didn't you? 21 get comfortable, I'm happy to sort of
22 A. Weél, asl said testified 22 direct you to what | was just referring
23 thismorning, earlier today, | choseto 23 to, which is on the second page, the
24 contact him when | heard that there could 24 second to the last paragraph.
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1 relationship? 1 September of 2007, do you recall that?
2 A. Sure. We got millions of 2 A. September of 2007. I'm not
3 dollars worth of business from McWane. 3 sure, but it's possible.
4 Q. And that was because until 4 Q. Let meshow you adocument
5 McWane's plant was up and running, you 5 we previously marked as 2032.
6 were producing for McWane in China? 6 Exhibit 2032 are a series of e-mails
7 A. And even after that. 7 between you and Mr. Page that you send
8 Q. Doyou still sell to McWane 8 and received in the regular course of
9 from Chinatoday, fittings? 9 your business; isthat right?
10 A. Not from China, but from our 10 A. Yes
11 stocks, yes. 11 Q. Andyouask Mr. Pagefor a
12 Q. Bytheway, isAldtill an 12 meeting and he obliges you for a meeting
13 operating factory in China? 13 onit lookslike September 13 in the
14 A. AslI speak, itisnot. 14 morning?
15 Q. Why not? 15 MR. WHITE: Excuse me, just
16 A. Waél, they ran into some 16 a second.
17 environmental problems afew years back. 17 Can we go off the record for
18 And we mutually decided that -- they were 18 asecond.
19 |ocated very closeto Beijing, so we 19 - - -
20 thought it was not worthwhile with the 20 (A discussion off the record
21 current volume. 21 occurred.)
22 Q. Now, you mentioned this 22 - - -
23 morning that you have met with Mr. Page 23 BY MR. HASSI:
24 on arelatively regular basis over time? 24 Q. Doesthisrefresh your
Page 206 Page 208
1 MR. WHITE: Objection. 1 recollection, sir, that you asked for and
2 A. How do you define regular? 2 received ameeting with Mr. Page?
3 Q. How often do you meet with 3 MR. OSTOYICH: Theway
4 Mr. Page? How often in the 2008 time 4 that's phrased, I'll object.
5 frame did you meet with Mr. Page? 5 MR. WHITE: I'll object as
6 A. | didn't have any frequency 6 well.
7 of meetings. Heisabusy person and 7 A. Yeah, we met that time.
8 somewhat elusive person, very preoccupied 8 Q. Do you recal what you
9 with severa units that he manages. 9 talked about?
10 If therewas aneed, a 10 A. Most likely, thiswas --
11 justifiable need that needed his personal 11 MR. WHITE: If you recall,
12 audience, if you will, | would meet with 12 you recall. You don't have to
13 himif it is possible to meet. 13 guess.
14 Q. Youwould ask for ameeting 14 A. | do recall somewhat.
15 and he would give you a meeting? 15 MR. WHITE: That'sfair.
16 MR. WHITE: Objection. 16 A. Thiswasatime McWane made
17 MR. OSTOYICH: Objection to 17 abig management change replacing their
18 the form. 18 previous-- | don't know what thetitle
19 Go ahead. 19 was-- head of the fittings business, Mr.
20 A. Yes, naturaly, he'snot a 20 David Green, with whom | worked on the
21 personyou can just cal. | would ask 21 supply chain. So | think | wanted to get
22 hissecretary or someone else, and if it 22 some update from him, yes.
23 suited him, suited me, we met. 23 Q. And Mr. Page spent some time
24 Q. Youmetwithhimin 24 with you discussing through the
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1 management changes that he had made at 1 Q. And that was the foundry
2 McWane? 2 that you used at that time for sourcing
3 A. Yes 3 fittings from China?
4 Q. And hetold you that they 4 A. Yes
5 were to respond to the weak market 5 Q. Andyou wrote this memo
6 conditions; isthat right? 6 after reporting on the meeting that you
7 A. | beg your pardon. 7 had with Mr. Page in September; is that
8 MR. WHITE: Objection. 8 right?
9 Q. Hewas making those changes 9 A. That'sright.
10 to respond to the weak market conditions? 10 Q. Andyouwroteit to tell Mr.
11 A. | don't recall the specific 11 Yin to share with him some of the
12 grounds, but he explained the rationale 12 information that you learned about
13 for the change. 13 McWane'srestructuring from Mr. Page;
14 Q. Doyou recall himtelling 14 correct?
15 you that McWane's performance in fittings 15 MR. OSTOYICH: Objection to
16 had declined over the last two years, 16 form.
17 largely because of the market and 17 Go ahead.
18 competitive factors. 18 A. What | learned from him, as
19 A. Hemay have, but those are 19 well asmy own observations.
20 very general termsthat | really don't 20 Q. Onthe second page, in the
21 recall the conversation. 21 middle of the page, is a paragraph, it
22 Q. Doyou recal himtelling 22 pegins with the word, however. You
23 you that one of the reasons that he was 23 write: However, during the last two
24 replacing Mr. Green was because of his 24 vyears, his performance declined. Hisin
Page 210 Page 212
1 decision to respond aggressively to 1 that sentence, that's Mr. Green; is that
2 Star'slow pricing with equally low 2 right?
3 pricing? 3 A. Yes
4 A. Again, it doesn'tringa 4 Q. Largely because of the
5 bell. 5 market and competitive factors, that's
6 Q. Anddo you recall him 6 what you wrote; right?
7 telling you that Tyler's profits and 7 A. Yes
8 volume had gone down? 8 Q. And that wasinformation
9 A. Yeah. | doremember the 9 that was reported to you by Mr. Page?
10 change, therationale that he gave me -- 10 MR. WHITE: Objection.
11 itisafairly big restructure. Other 11 MR. OSTOYICH: Objection.
12 thanthat, it isnow five years, | don't 12 MR. WHITE: That's
13 remember. 13 completely misleading and it
14 Q. Okay. Let meshow you a 14 misstates the document.
15 document we've marked as Exhibit 2118. 15 A. | did not say that that's
16 A. Yes 16 what | got from him. Thisismy
17 Q. Sosir, Exhibit 2118isa 17 observation from my own understanding.
18 memo that you wrote in the regular course 18 Q. Didyou tak about Mr.
19 of your business at Sigma? 19 Green's performance with Mr. Page?
20 A. Yes 20 A. | didnot talk about it. He
21 MR. WHITE: Objection. 21 told me hisrestructuring, asthey are
22 Q. Andit'san update to your 22 done, separating the two divisions, that
23 partner Mr. Yinat A1? 23 hewas overworked, that it's too much
24 A. Yes 24 responsibility and so on and so forth.
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1 MR. OSTOYICH: Objection. 1 pricing, and, hence, losing the market,
2 Q. Andyou're not seeking in 2 absolutely, we were guided by that.
3 any way to amend that testimony today, 3 Q. Andasyou write herein
4 areyou, Sir? 4 Exhibit 313 on Page 4, the DIFRA data
5 MR. WHITE: Objection. 5 helped Sigma not alow the sharp market
6 The witness is here pursuant 6 decline to be mistaken as aloss of
7 to asubpoena. He wasn't asked by 7 market, right, sir?
8 the FTC or McWaneto review his 8 MR. OSTOYICH: Objection to
9 transcript from 2010 and provide 9 form.
10 any corrections or amendments to 10 MR. WHITE: So there'stwo
11 it, so that's not discoverable. 11 guestions. Oneis, did you write
12 He's hereto assist the 12 it, and, twois, do you believe
13 partiesin discovery in a 13 that that's an accurate statement.
14 colloquial sense, but heis here 14 A. Okay. Thissentence, it has
15 pursuant to subpoenato provide 15 helped us not to alow the sharp market
16 his testimony. 16 declineto be mistaken as aloss market
17 Soif you want to ask him 17 share.
18 guestionsif you think he's 18 To Sigma, it realy helped
19 testifying inconsistently, show 19 to know that our loss of volume and the
20 the witness the transcript, let 20 decline of volume compared to previous,
21 him see what you think is 21 or our targets, was aresult of the
22 inconsistent and then let him 22 market and not to -- yes.
23 opine upon it. 23 Q. Okay. And aloss of market
24 MR. HASSI: Okay. 24 share could cause you -- if you had, in
Page 306 Page 308
1 BY MR. HASSI: 1 fact, been losing market share, you might
2 Q. Sir,isitfairto say that 2 have chosen to revise your prices?
3 in 2008 when the market was declining, 3 MR. WHITE: Objection.
4 the DIFRA data helped you understand 4 MR. OSTOYICH: Objection.
5 whether your marketshare was constant in 5 A. We could have done a number
6 that time period? 6 of thingsto rectify that.
7 MR. WHITE: Objection; asked 7 Q. Youwrote: Our gross margin
8 and answered. 8 continued to be strong throughout the
9 Y ou may answer again. 9 year, even if the volumes have been weak.
10 MR. OSTOYICH: I'll object 10 Was that an accurate
11 aswell. 11 statement?
12 A. Ted, right, in addition to 12 MR. OSTOYICH: I'll object
13 thetotal market qualification, once we 13 to the form for various reasons.
14 havethat relative to our salesin tons, 14 A. If you check the data, this
15 and applesto apples, yes, we were able 15 isagain a statement to reassure the
16 totrack our marketshare. Now, in that 16 bankers, compared to strong compared to
17 context, and | probably understand a 17 what. They were healthy, but they're
18 [ittle bit about what you were asking 18 strong compared to the previous year.
19 earlier, yes, we were able to use that 19 Soitisjust a statement to
20 data and decide any and all corrections 20 ally the fears of the lenders who would
21 to our sales strategy, whether putting 21 need certain assurance, but not certainly
22 more boots on the ground or making more 22 analytical to the point that we were as
23 callsto the customers, or if we are not 23 business people.
24 being competitive enough with our 24 Q. Youtestified earlier today
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1 tothe SDP plan? 1 tumultuous phase, it's easy to try and
2 MR. OSTOYICH: Objection, 2 get something, you know, very concrete
3 because he testified he didn't 3 oneway or the other.
4 present it to the board, but go 4 In reality, we were not sure
5 ahead. 5 of anything related to that whole, not
6 A. Because of the newness of 6 the volume, not the time element, we were
7 our partners and the board, we discussed 7 not sure of the MDA. Even when we
8 and agreed it isgoing to be financially 8 signed, they could have taken it off any
9 extremely stressful, however, we are to 9 time. That isthekind of offer it was.
10 just keep looking for the feasibility if 10 So we were looking, keeping the options
11 there's no other solution. 11 open, and, meanwhile, we had to supply to
12 Q. And at that point you were 12 the customers. And since MDA allowed us,
13 pursuing two solutions, one was the MDA 13 we kept going.
14 and one was domestic entry, right, sir? 14 Soit'snot fair to say that
15 MR. WHITE: Objection tothe 15 we decided one against the other at any
16 characterization. 16 time. There was not much of achoice,
17 MR. OSTOYICH: Objection to 17 given our whole focus was to service the
18 the form. 18 customers.
19 A. Inlater stages, those were 19 Q. Jim McGivernisthe current
20 the two options that were left. 20 CEO of Sigma?
21 Q. You mentioned some other 21 A. Yes
22 options you pursued earlier, but those 22 Q. Inthe summer of 2009, you
23 turned out to not work out; right? 23 were bringing him up to speed -- well,
24 A. Yes 24 describe the relationship between the two
Page 342 Page 344
1 Q. And because you signed the 1 of you in the summer of 2009?
2 MDA, you never went to the board for 2 A. Itwasgood.
3 approval onthe SDP, isthat right, sir? 3 Q. What was hisinvolvement at
4 MR. WHITE: Objection. 4 Sigmain the summer of 2009?
5 MR. OSTOYICH: Objection as 5 A. Hehadjust joined Sigmaas
6 to the way it's phrased. 6 the future CEO. Hewas on the board
7 A. lIt'sfair. 7 before, so he was familiar with the
8 Q. Isitfair to say that 8 organization. So he camein, | think,
9 Frontenac was supportive of your efforts 9 around July. And at that time he was
10 to explore domestic entry? 10 just trying to learn the business and
11 MR. WHITE: Objection. 11 helpusinany way. It wasatumultuous
12 MR. OSTOYICH: Objection to 12 year. We cautioned him. So hewasjust
13 the form, but go ahead. 13 helpful in learning the business, helpful
14 A. Certainly they were there 14 in participating in as many discussions
15 with their model support, if not 15 ashecould.
16 financia support. 16 Q. Let me show you a document
17 Q. Anditwasyour view inthe 17 we've marked as CX 1018.
18 summer of 2009 that if you could get an 18 A. Yes
19 MDA, an agreement with McWane, that you 19 Q. Sir, Exhibit 1018isa
20 would not pursue the SDP; isthat right? 20 series of e-mails that you sent and
21 MR. WHITE: Objection. 21 received in the regular course of your
22 MR. OSTOYICH: Objection. 22 business at Sigma?
23 A. Thatisnottrue. Here, 23 A. Yes
24 three yearsremoved from al of that 24 Q. Andyou seethat Mr.
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1 called off. 1 proffers by this development to
2 Q. When you began those efforts 2 the claimsin the complaint?
3 in 2005, who did you speak to about it? 3 MR. HASSI: I'm not sure |
4 A. Tom Griffin, and through 4 need a proffer, but I'll ask some
5 him, the law firm of Bradley Arrant in 5 questions that | think will make
6 Birmingham. 6 it crystal clear.
7 Q. And did you choose Bradley 7 MR. WHITE: I'mjust asking
8 Arrant because they were counsel to 8 if you have aproffer. It seems
9 DIFRA? 9 like the answer is no.
10 A. Yes 10 MR. OSTOYICH: I'm still
11 Q. Sir,youreinvolvedinthe 11 reading it.
12 process of drafting Sigma's |ettersto 12 MR. WHITE: I'm going to
13 itscustomer base? 13 object to the use of the document,
14 A. That'savery broad scope 14 because it doesn't seem like it's
15 there. | don't do al of them or most of 15 relevant to any of theissuesin
16 them. Someimportant onesif my helpis 16 the complaint.
17 needed. 17 MR. OSTOYICH: | think
18 MR. OSTOYICH: Canyou just 18 relevance is reserved and always
19 keep your voice up? I'm having a 19 has been, so | just hope we're not
20 hard time hearing you. 20 going to spend alot of timeon it
21 THE WITNESS: Okay. 21 at this point, but go ahead.
22 BY MR. HASSI: 22 MR. HASSI: I'll go ahead
23 Q. And one of the reasons that 23 when the witnessis ready.
24 they areimportant is because you 24 A. Okay.
Page 370 Page 372
1 understand that others will read them and 1 Q. Sir, Exhihit 1413isa
2 try to discern your meaning in the 2 series of e-mails that you sent and
3 letters? 3 received in the regular course of your
4 MR. WHITE: Objection. 4 business at Sigma?
5 MR. OSTOYICH: | joinin 5 MR. OSTOYICH: I'll object
6 that objection. 6 to theway it's phrased, but go
7 A. Begyour pardon? What'sthe 7 ahead.
8 question? 8 A. Yes
9 Q. When you send your letters 9 Q. Andthe e-mail on thefirst
10 out, your dear customer letters, you're 10 page, your e-mail dated June 8, 2010, you
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sending a message not just to your
customers, but you're sending a message
to the market as awhole, are you not,
Sir?
MR. WHITE: Objection.
MR. OSTOYICH: Objection.
A. Ted, you'regiving too much
credit to what I've done. For me,
communication was important, and | did
the best | could.
Q. Let meshow you adocument
we've marked as Exhibit 1413.
A. Okay.
MR. WHITE: Do you have some

11 write: Larry, since our price increase

12 |etter at thispointislargely a

13 heads-up to the customers and the market
14 about our intention to follow suit when
15 Star or others take definitive action on

16 priceincreases, | thought the attached

17 revised letter would be more effective.

18 Y ou wrote that, did you not,
19 gir?
20 MR. OSTOYICH: I'll object

21 to the way it's phrased, but go
22 ahead.

23 A. Which oneyou'reasking |
24 wrote?
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1 Q. Thisfirst email, first 1 thisletter isthat when Star or somebody
2 paragraph, you wrote that, sir? 2 elsetakes adefinitive action on aprice
3 A. Yes, yes. 3 increase, Sigmawould follow that
4 Q. Andyouwerereferringto a 4 increase; correct?
5 draft letter to Sigma's customers which 5 MR. OSTOYICH: Object to the
6 ison the fourth page of this exhibit; is 6 form.
7 that right, sir? 7 MR. WHITE: Objection.
8 MR. OSTOYICH: Objection. 8 A. Yes. Wewereconveyingto
9 A. I'mnotsureif | wrote 9 the customersif they get an increase
10 this. | have no recollection. 10 from others, we certainly would like to
11 Q. | wasn't asking whether -- 11 get that, too.
12 A. Okay. 12 Q. Okay. Andyou writeto
13 Q. Butinyour email you're 13 customers and the market, so you were
14 referring to that letter, and you're 14 signaling beyond just to your customers.
15 referring to it largely as a heads-up to 15 Y ou were signaling to the
16 customers and the market about our 16 larger market; right, sir?
17 intention to follow suit when Star or 17 MR. WHITE: Objection.
18 otherstake definitive action on price 18 MR. OSTOYICH: Objection.
19 increases. 19 A. Asl said, we don't think
20 MR. OSTOYICH: | object for 20 through &l ramifications. Y ou know,
21 acouple of different reasons, but 21 thisismy memo to him. The market, the
22 go ahead. 22 customers, industry, business, we use
23 A. Thisonel wrote, yes. 23 that interchangeably, but | can't tell
24 Q. And that was your 24 youthat | thought about this competitor
Page 374 Page 376
1 understanding of the purpose of this 1 or that competitor. | can't tell you
2 |etter at this point, was a heads-up to 2 that.
3 customersin the market, right, sir? 3 Q. Okay. You go ontowrite:
4 MR. OSTOYICH: Objection to 4 Asyou can see, it captures the two
5 form. 5 gpecific actions signaled by Star.
6 MR. WHITE: Objection. 6 Do you recall what the two
7 A. Wadl, what | can seewhat | 7 specific actions signaled by Star were?
8 wastryingtotell Larry is, if Star and 8 MR. WHITE: Objection.
9 otherstake an action, that we will still 9 A. No, I do not.
10 follow. 10 Q. Do you recall how Star
11 Q. Andyouweretelling Larry 11 signaled those two specific actions?
12 that you wanted to convey that in your 12 A. No, | dont.
13 |etter to customers, correct, sir? 13 Q. Do you recal whether Star
14 MR. OSTOYICH: Objection. 14 signaled those two specific actionsin a
15 MR. WHITE: Objection. 15 |etter to their customers?
16 A. Yeah, | wastrying to tell 16 A. Most likely, but | can't be
17 Larry can wait to the customers who may 17 sure.
18 pelooking to our answer if they have 18 Q. And when you go on to say:
19 heard from others what they plan to do; 19 Adding afew wishful thoughts of our own
20 that, yes, we're not going to hold back. 20 thrown in hopefully to create some
21 Wewould like to -- because the situation 21 momentum attraction, what do you mean by
22 warrantsit. 22 that?
23 Q. And so one of the messages 23 A. Youknow, at this point
24 that you intended for Sigmato convey in 24 amost two years after, | don't know what
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1 those wishful thoughts were that | wished 1 submitted would they be able to put
2 toconvey. 2 together the industry total demand data.
3 Q. Sir, let me show you a 3 Q. And when there was adelay,
4 document we've marked as Exhibit 1086. 4 you asked Mr. Brakefield to follow up and
5 A. Thisisshort. I'mready. 5 tofind out what the status of the data
6 Q. Thisisapair of emails-- 6 was; isthat fair?
7 ane-mall that Mr. Brakefield forwarded 7 A. I'mnotsureif | did. |
8 toyou, including an e-mail from 8 don't recall.
9 Mr. McCutchen? 9 MR. WHITE: If you don't
10 A. That'swhat it appearsto 10 recall, he can refresh your
11 be, 11 recollection.
12 Q. Okay. Do you recall 12 THE WITNESS: Sure, okay.
13 receiving it on or about June 5, 20087 13 BY MR. HASSI:
14 A. Notthen. | mean, | don't 14 Q. Do you recall the language
15 recall today that | received something 15 in Mr. McCutcheon's e-mail in which he
16 likethis. 16 says, doesthat look familiar, came from?
17 Q. No reason to doubt that you 17 MR. OSTOYICH: Objection.
18 received it in the regular course of your 18 A. Wasl familiar or am |
19 business? 19 familiar now today?
20 MR. WHITE: Objection. 20 Q. Wereyou familiar then?
21 A. No. 21 A. Again, | don't recall seeing
22 Q. Any understanding as to why 22 thisand trying it, but today | can see
23 Mr. Brakefield was sending this e-mail to 23 it because earlier today you showed me a
24 you? 24 |etter from Tyler.
Page 378 Page 380
1 MR. OSTOYICH: WEéll, the way 1 Q. And you recognize that
2 that's phrased, I'm going to 2 language as coming from the letter from
3 object to it, but go ahead. 3 Tyler?
4 MR. WHITE: Same objection. 4 A. Yes
5 A. Ted, at that time, | suppose 5 Q. Anddo you have any
6 thisisthefirst datathat was evaded, 6 understanding as to why Mr. McCutchen was
7 and as| havetestified earlier, by this 7 quoting from a Tyler letter in an e-mail
8 time, | had seated the follow-up on -- 8 to Sigma?
9 and the whole conduct of the association 9 MR. WHITE: Objection; cals
10 to Tom and Larry from our organization. 10 for speculation.
11 | had alot of other things going on. 11 MR. OSTOYICH: Objection.
12 So heistrying to inform us 12 A. Ted, you'retaking this-- |
13 that datafrom Star is forthcoming or 13 can't --
14 sent or whatever. 14 MR. HASSI: Would you please
15 Q. Sir, youwereinterested in 15 read back the question?
16 knowing when the DIFRA data had been 16 - - -
17 submitted to the accountants; is that 17 (Whereupon, the court
18 fair? 18 reporter read the pertinent
19 A. | was-- comeagain, please? 19 portion of the record.)
20 Q. Youwereinterested in 20 - - -
21 knowing when the DIFRA data was submitted 21 MR. OSTOYICH: Object to the
22 by the various membersto the 22 form.
23 accountants; isthat right? 23 A. Tome, thisisthe height of
24 A. Yes. Onlyif al four 24 sarcasm, and a derisive comment because
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1 A. I'm sure our business is a specialized business, 1 allow imported fittings?
2 and no matter what segment you -- because there's a lot 2 A. That would depend largely on the specifier or
3 of detail involved, but it's easier in underground. 3 the city. Some have very rigid standards to meet, such
4 Q. Now, SIGMA has -- up until the MDA with McWane,| 4 as samples or qualities, certification, et cetera. With
5 has focused on imported domestic or imported ductile 5 others, it is to convince them that we meet the AWWA
6 waterworks fittings; is that correct? 6 standards. Some would just go with that.
7 A. Yes. 7 But in most cases it was to convince them that
8 Q. Are there areas that have domestic only 8 we are a responsible supplier because where they're
9 specifications? 9 buried and used, the responsibility factor that we stand
10  A. There are some. 10 by the product after they're buried and used. It's
11 Q. And do you have a sense of how the number of 11 huge. That's the biggest concern.
12 those specifications has trended over time? | mean, is 12 Q. Is price a consideration?
13 this a growing trend? Is this a shrinking trend? Is it 13 A. In what respect?
14 astable number of domestic only specifications? 14 Q. Inanend user's decision whether or not to
15 A, Upuntil ARRA, it was a declining trend. 15 switch from a domestic only specification to allow
16 Q. What explains that, sir, in your view? 16 imported fittings?
17 A. I would ascribe it to three factors. One is the 17 A. Mostly not.
18 general acceptance of global marketplace. There were a 18 Q. Why not, sir?
19 ot of barriers early on about products being used in 19  A. Because the people who are interested with this
20 the waterworks industry not being accepted if they were 20 task, they are just engineers, and they're most
21 made outside the U.S.A. That has changed. 21 concerned about the quality and the durability and the
22 Number 2 is the quality and service provided by 22 avoidance of claims if there is a product -- a quality
23 those who produce these products from overseas such as 23 flaw.
24 SIGMA, and the third is the unique difficulties involved 24 Q. Would you say these individuals are not price
25 in the economics of the products that we're talking 25 sensitive?
Page 35 Page 37
1 about. They are a labor intensive, environmentally 1 A. No.
2 sensitive production. 2 Q. No, meaning that they are not price sensitive?
3 Over the years, because of laws, higher 3 A. They are not price sensitive.
4 enforcement of environmental regulations in the U.S., a 4 Q. Isee. You testified that before the ARRA, the
5 lot of the production has migrated overseas. 5 number of domestic specifications was trending downward.
6 Q. Do you have a sense before the ARRA was passed 6 Is there a natural bottom to that process, sir? | mean,
7 of what percentage of the downstream market had a 7 do you think it's possible that there could be sometime
8 domestic only specification? 8 in the future 100 percent open specifications around the
9 A. Just our internal guesstimate, if you will, and 9 country, or -- and are there customers out there that
10 we always put that as under 10 percent. 10 are going to stick with domestic fittings come what may?
11 Q. And did SIGMA make any efforts to flip those 11 A. My sense is some would stick to it, and it's all
12 specifications to convince municipalities to use -- to 12 aquestion of time, and | don't know how far | can go,
13 allow imported fittings on its products as well? 13 but some would just stick or at least prefer if not
14  A. Oh,yes. 14 mandated, but certainly that would have gone further
15 Q. Just describe some of those efforts that you 15 down.
16 made, sir. 16 Q. And the end users who have domestic only specs
17 A. Well, this is our 25th year. When we started, 17 today, putting aside the ARRA issue, do you have a sense
18 itwas | would say 90 percent worse, if not higher. It 18 of what's motivating these folks, why they're interested
19 was buy domestic or Buy American, so obviously we had to| 19 in retaining this domestic only specification?
20 start one city at a time and one town and state or 20  A. I thinkit's the comfort factor. To many it's
21 whatever, agency, and change the so-called spec and get 21 anemotional issue. Many of them do it out of patriotic
22 approved, absolutely. 22 considerations perhaps, and they're all -- it's tough
23 Q. And what sort of -- what sort of presentation 23 to -- very few of them give any good reason.

would you make? What arguments would you make or data

points would you draw out to convince an end user to

Q. Isee. Now, been going back to your testimony
that before the ARRA, that the amount of domestic
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1 time of the ARRA? 1 use that themselves, the customers could perceive it to
2 A. No, no. 2 be, and now we have to give some business to McWane in
3 Q. And just to back up a bit, when you're 3 order to get the domestic fittings.
4 describing the passage of the ARRA, you said it 4 Q. Give some business to McWane on the import side
5 destabilized the industry. How do you mean that? 5 as well that might have otherwise gone to SIGMA?
6 A. Well, for almost 23 years in our case, we have 6 A. Or Star, yes.
7 made the industry more competitive by offering choices | 7 Q. Or Star. Going back to Exhibit 313, | would
8 from overseas, and as we talked earlier, the acceptance 8 like to just walk through this paragraph that's under
9 rate was almost 90 percent. There was such a balanced 9 subpart A, and starting with the second sentence, so you
10 supply landscape, and overnight, because of the Buy 10 write: "In fittings, there are effectively three,
11 America, it threatened and especially at a time the 11 McWane, SIGMA and Star, and all suffer from the same
12 public funding was at such a distressed level, the 12 challenges, and there seems to be a great desire to
13 funding was being replaced by federal funding which 13 improve the pricing, and each one has demonstrated
14 naturally mandated use of domestic, which left the 14 through a reasonable amount of discipline, even being
15 choice practically to one. 15 protective of our respective market share."
16 So we thought it was a market destabilization of 16 Are you describing 2008 in this sentence, market
17 the worst kind. 17 conditions in 2008?
18 Q. What did that do to import prices, to the prices 18  A. And before. And before.
19 of imported domestic fittings? Did the passage of the 19 Q. Before?
20 ARRA destabilize the import side of the business? 20  A. Yeah.
21  A. Again here these are not very well discrete and 21 Q. How did you see -- how did you notice that there
22 deliberate events. They were all happening in a warp 22 was a great desire to improve the pricing?
23 speed, so it had the potential to hurt the import 23  A. Oh, I was reflecting our desire primarily.
24 business as well. | mean, though you can't 24 Q. Andyou go on to say "each one," meaning |
25 compartmentalize domestic fittings and import fittings, | 25 assume, McWane, SIGMA and Star, "has demonstrated
Page 79 Page 81
1 but at the end of the day it goes to the same market in 1 through a reasonable amount of discipline even being
2 the same industry and from the same suppliers, so 2 protective of our respective market share."
3 naturally it sort of gave one supplier a huge advantage. 3 How did you notice that, and what you were
4 Q. Did you think it was possible that it would 4 seeing that supported this sentence?
5 give -- by one supplier, we mean McWane? 5 A. Up until that time, we felt in '07 and '08
6 A. Yes. 6 things were -- last quarter of '08 it was very uncertain
7 Q. Did you think it was possible that the ARRA 7 because that's when it all happened. Up until that
8 might give McWane an advantage both in the domestic 8 time, we felt that there was a kind of sense of balance
9 market and because of that, an advantage in the import 9 inour activity, our volumes. Judging from our own
10 market? 10 performance, we didn't lose any market share that really
11 A. Atthat time it had the makings of that 11 mattered. | mean, we did lose one or two points, but
12 possibility. 12 that doesn't bother us, you know.
13 Q. And why do you say that, sir? 13 I also want to set a little bit of a background
14 A. Because right now when the federal government | 14 to this note.
15 gets so heavily involved in the economy, in our 15 Q. Please.
16 business, our customers would naturally look to a 16 A. We talked earlier about the so-called leverage
17 reliable supply chain. Up until that time, the reliable 17 buy out | suppose it is, and we had a lot of debt, and
18 supply chain had at least three very capable and well 18 ARES Capital is one of our lenders, and | was trying to
19 established suppliers. 19 doall I can to reassure them -- because they were with
20 And overnight -- and this is not something of 20 the economy crisis upon us they just wanted to develop
21 one company's ability or something that they came up 21 down to -- the financial group invests a lot of interest
22 with new that will have a gradual. It's an overnight, 22 in knowing the business, but they go about it in a very
23 and because the emphasis is on jobs, et cetera, there's 23 clinical way.
24 alot of anxiety about the supply chain, and so we all 24 So their first concern was all the price letting
25 feared that by coattails effect, even if McWane did not | 25 that was beginning to happen to shed inventories and et
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1 cetera, so | was just trying to give them a reasonably 1 the crisis, everyone did their best. Everyone had

2 accurate statement, however not based entirely on the 2 their -- | think it's reasonable to expect from our own

3 realities. | was trying to reassure them because they 3 growth and from what we have heard of Star's growth in

4 were upon us as to how to value our inventory, do we 4 all our terms, not just in fittings because we sell a

5 have to take a mark down, et cetera, and they could 5 lot of other products -- over the years we have grown

6 come -- that could be -- of all the things we were 6 our market share, and it's our belief that Star has

7 facing, this was the last thing we wanted. 7 grown their market share.

8 So this was a little bit of cosmetic reply in 8 So by trial and error, I guess, the process of

9 this effort, and throughout the note because they 9 elimination, McWane has lost theirs, but everyone was,
10 were -- there was the first time they were really 10 if not happy, comfortable with what was happening, and
11 getting into that kind of details. 11 that was my assessment.

12 Q. Isee. No, that's helpful to understand. Thank 12 Q. And when you say comfortable with what was
13 you, Mr. Pais. 13 happening, do you think that that was -- was that
14 A. Yes, yes. 14 reflected in price stability or certain level of prices?
15 Q. When you were referring to the price letting to 15  A. Stability is not something that | would use for
16 pull down inventories, when did that begin? 16 our business, not in the last 25 years. It's tolerable.
17 A. No, they were referring to the industry wide, 17 It was not dropping to a point we were losing items,
18 economy wide, whether it's in automotives or home goods| 18 losing money on some items or something, but at the same
19 or things like that. | was trying to reassure them, 19 time, it is certainly not the way we would have liked it
20 because we have a lot of discussion with them as to how | 20 to be, given the volume going down, et cetera.
21 our -- whether they come in, and they look at fittings 21 So it was just one of those -- we're not in any
22 or metal products, steel products, and there's a lot of 22 threat by anyone, either McWane or Star. We're holding
23 difference between steel commodities and our part of 23 our own.
24 casting. 24 Q. Did the DIFRA data help you to know that?
25 Pipes work differently from fittings, et cetera, 25 A Yes. Aslsaid, when you know the whole
Page 83 Page 85

1 ol was trying to reassure them ours is a value added 1 industry, how it is doing, and as it happened in '07

2 business. Yes, there's a competition, but by showing an 2 when we started, there was '06 data, and in '07, that's

3 average in the second paragraph, average sales price, it 3 when it started going down. '07 we lost a fair amount

4 s not exactly reflective because when you bundle all 4 of market, 12 to 15 percent of market, so certainly if

5 small fittings, our average sales price might appear to 5 our -- not volume. Volume was certainly going down, but

6 hold because the mix, and there's certain configurations 6 the market share was holding up. Then that gave us a --

7 selling more than the other, which happen to be -- we 7 that we're doing our job, that our selling job is

8 don't sell uniform margins. 8 adequate, and we can live with that.

9 Q. | understand. 9 Q. If we can move on. The next sentence you write:
10  A. And also the lot sizes, and as it happened with 10 "This is where the monthly market size data produced by
11 the housing business down, the small size volume went 11 DIFRA, an industry association that SIGMA helped to
12 down and relatively the large sizes, and we have higher 12 form, with four supplier members for fittings" then I'm
13 margins in the large sizes, and the price per ton on a 13 going to skip the parenthetical if | could "helps
14 fitting is considerably higher so that helps push the 14 maintain the pricing discipline as the market and market
15 average up. 15 share data point to a relatively consistent and stable
16 So we were being reassuring to them that, Look, 16 market pattern."

17 look at this data. If they come and say, let's look at 17 Is that the dynamic you were just describing?

18 asix inch 90, how it was that would have shown them, so | 18 A. Yes. Price for us, it's a necessary variable.

19 it was a little bit of reassuring them. 19 It has never been steady. It does up and down depending
20 Q. lunderstand. No, that's helpful context. | 20 upon the costs, depending upon the market factors. If
21 understand your testimony about how SIGMA understood | 21 we wanted to grow the volume, naturally we always use
22 what its market share was. How did -- how did you know | 22 price to attract -- that's always been the case, but

23 what McWane and Star's market share was or even -- for |23 it's a question of degree, to what extent.

24 if they had been "protective of their market share™? 24 If the DIFRA data pointed to that we were really
25 A. Well, it had -- for up until as | said -- until 25 losing market share, then we would have used price to
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1 getitback, you know, if all else failed. As I said 1 Q. Mr. Pais, take your time to review this.
2 earlier, we have a very deliberate review process. All 2 Exhibit 319 is an Email chain of two Emails, them
3 the people in all the businesses are hands on, not 3 written by yourself, Mr. Pais. It begins with the Bates
4 anyone remote, so as a result we have a very good feel 4 number SIG0001553.
5 and so our -- the adjective that I've used to discuss 5 Sir, just to give some context, | believe tent
6 SIGMA is we are very nimble. 6 you're writing this Email, DIFRA has collapsed for lack
7 Q. Sir, you go on to write: "It,” I assume it is 7 of a better word, and these Emails are in part your
8 DIFRA in this case, "it has allowed all of us not to 8 analysis of the situation.
9 allow the sharp market decline to be mistaken as a 'loss 9 Sir, it may certainly help you, but you're free
10 of market share' which mostly causes price reaction."” 10 to review the whole document for context, but my
11 Again is that the dynamic you were just 11 questions are going to come to the third page, the final
12 describing? 12 page, 1555.
13 A. Yes, because in a thoroughly competitive almost | 13 MR. JASINSKI: Take your time to read the whole
14 hostile environment, all you need is a mistaken 14 Email if you would like.
15 diagnosis of the problem, and look, today everybody 15 THE WITNESS: Right. The last page?
16 knows about the uncertainty in the volume. That's what | 16 BY MR. RENNER:
17 we live everyday, but before that, on one hand, up until |17 Q. Right.
18 a certain point, market was growing, and there was no -- | 18 A. Yes, please.
19 from distribution or anything, there was no particular 19 Q. I think we can just walk through the Emails is
20 helpful indication of where the market was going, so 20 the best way to raise the issues. In the first
21 this was usually helpful in making the right decision. 21 paragraph, you indicate that as the volume in 2008
22 Q. And when you say making the right decision, 22 continued to decline, you were "able to stay reassured
23 making the right decision on price, would that have been | 23 that we were holding on to our SMS or close to it."
24 one of the decisions? 24 A. Yes.
25 A. Price is one factor. The decision in terms of 25 Q. And SMS is SIGMA market share?
Page 87 Page 89
1 monitoring, using our relationship more to get from 1 A. Yes.
2 certain customers if we feel overall we're losing market | 2 Q. And as the volume in 2008 continued to decline,
3 share. Absolutely, | mean, there's a whole host of 3 were you able to use the DIFRA data to keep your prices
4 things that go to determine the business. Price 4 higher than they would have been without the DIFRA data?
5 certainly is one of them. 5 A. You know, that is too much of a macro assessment
6 Q. Did the DIFRA data give you confidence that if 6 that we can tie to the pricing strategy. Our pricing is
7 you were forced to drop your prices to meet prevailing 7 very local, each customer, each region we could get
8 market conditions, that McWane or Star, who also 8 whatever we were getting, and in some cases we have an
9 received the report, would not misinterpret that as an 9 ability to monitor the volumes in tons and sale from
10 attempt to gain share by SIGMA but instead just a 10 each customer, each -- of course each state and things
11 response to market conditions? 11 like that, so all we were feeling was from the DIFRA
12 A. Notreally. | mean, again we don't want to 12 data.
13 make -- it was useful, but it was not a pannose for our 13 What we learned was first and foremost we found
14 business model. It just gave us exactly what | said, 14 definitely the market was losing money, and this was
15 how the market was doing overall, and hence from that | 15 helpful. And in terms of the market share, we found at
16 how we were doing, and then from there, what decisions | 16 least we were holding our own, so we really didn't have
17 we took, vis-a-vis what decision McWane took are 17 to other -- than meeting whoever it is, whether it's
18 dramatically different because we are so different. 18 McWane or Star and now we have a third small competitor,
19 Q. Right. Let me show you another document, if | 19 et cetera, S0 it's not a one to one type of a decision.
20 could, sir, and this document is marked as Exhibit 319. |20 Q. And the third small competitor, sir, you
21 MR. JASINSKI: Are we finished with this one? 21 mentioned, who is that?
22 MR. RENNER: We are. 22 A, It'sacompany called SIP.
23 (FTC Exhibit Number 319 was marked for 23 Q. Where are they based?
24 identification.) 24 A Houston.
25 BY MR. RENNER: 25 Q. Going back to the Email, during this time
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1 going to be there one way or the other so we had that 1 Q. Did you speak to any customers who indicated
2 confidence. 2 that McWane was going to take an all or nothing type
3 Q. Isee. Butdid Star Pipe's entry into the 3 approach with respect to Star Pipe?
4 market make it less likely that you would enter in the 4 A. Did we talk to a customer?
5 sense that here you have a market that before the ARRA 5 Q. Yes, sir.
6 was large enough for one firm, McWane, and now you hear| 6 A. No. We did not talk to the customer about it.
7 that Star Pipe has entered, now there are two firms. 7 We just came across that when we were talking about the
8 Did it ever cross your mind that at least three might be 8 MDA. No. Firstofall, | don't even know when --
9 at least one too many? 9 though they announced it in AWWA, nobody believed that
10  A. Not really because it was already one too many 10 they had done anything at that time. It was more of a
11 inthe import because it lacks capacity, so why not in 11 just to grab some attention, but | would not know when
12 another product? 12 they were so called into the market.
13 Q. Isee. Isee. Inlight of that, if you had not 13 Q. Isee. And when you were discussing the MDA
14 been able to reach an acceptable MDA agreement with 14 with McWane, did you learn about the strategy McWane
15 McWane, would you have continued on and entered the 15 planned to take with respect to Star Pipe's entry into
16 domestic market? 16 the market?
17 A, lsuppose so. We would have stumbled along. We |17  A. None atall. Our whole discussion was, limited
18 still would have fallen way short. It doesn't matter, 18 as it was -- they were most concerned about what they
19 Star, us, manufacturer ABC, anyone who started at that 19 could do for us. Literally speaking we didn't care what
20 time, late as it was, would have been behind the eight 20 they could do with anything else or what Star did.
21 ball to sort of say, so yes, we would have certainly 21 Q. When you were planning domestic production for
22 stumbled along. 22 SIGMA, were you concerned that McWane could throw up any
23 Q. Do you have a sense of when you would have had 23 road blocks or erect any barriers to entry that would
24  domestic fittings to sell into the marketplace? 24 make your entry more difficult?
25 A. Again we don't see that as a binary function. 25  A. No,notatall.
Page 155 Page 157
1 We are there or not there. It was a gradual -- if it 1 Q. Not at all, okay.
2 was conclusive that we have no other option, we would 2 MR. RENNER: Why don't we take a break.
3 have started a lot slower because of either funding or 3 (Whereupon, a brief recess was taken.)
4 availability of facilities, the trial and error, their 4 (FTC Exhibit Number 240 was marked for
5 capacity, et cetera, but we would have had some product, | 5 identification.)
6 asmall range by the end of last year, but depending on 6 BY MR. RENNER:
7 when we would have made the decision. 7 Q. Go back on the record, please. Mr. Pais, |
8 Q. And would you have -- would you have entered the| 8 would like to show you a document that we've marked as
9 market with the high volume commonly used fittings and | 9 Exhibit 240. Exhibit 240 is an analysis of the SIGMA
10 then expanded over time into the odd, strange and 10 domestic production plan for waterworks fittings, |
11 curious fittings? 11 believe. For the record Exhibit 240 is an Email from
12 A. That decision also, which would have been 12 Mitchell Rona to Stuart Box and Victor Pais, among
13 logical, would have been difficult in this time because 13 others, at SIGMA dated July 11, 2009, beginning with the
14 they could be a big area job with a midsize fittings of 14 Bates number SIG0003149.
15 flange fittings because this is such an unpredictable 15 A Yes.
16 phenomena. In the normal course, you're absolutely 16 Q. Mr. Pais, do you recall receiving this document?
17 right, take the 80/20, take the more volume items, and 17  A. Yes.
18 that's how we started our business 25 years back. But 18 Q. Can you tell us what this document was used for?
19 we didn't have that option. 19  A. Well, primarily now that we have a more
20 That's what made that so difficult. It isall 20 structured management and ownership, board, et cetera,
21 about -- very unpredictable, very unfavorable 21 for any capital expenditure, we have to produce a
22 environment to make a decision like this. 22 feasibility study, project business plan, and we were
23 Q. When Star Pipe entered the market, did McWane |23 just trying to simulate if we made a certain amount of
24 respond in any way that came to your attention? 24 investment in the domestic production, what could be the
25 A. Not that I'm aware of. 25 payback and the whole economics of that.
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1 additional capital? 1 slammed the door with the original 5 percent offer, that
2 Q. Inthe Email you write "at the right price and 2 would have been it, what would have been it?
3 terms" so does that suggest that there was a price or 3 A. No, if they stuck with that initial offer, that
4 terms that wasn't the right price, that would not 4 5 percent of the pricing and that's all we can do, then
5 have -- that would not have induced you to go with the 5 we certainly would have gone another -- to plan B, which
6 MDA rather than continue on with the domestic 6 s our production.
7 production? 7 Q. Which is domestic production?
8 A. Well, there was one, the 5 percent offer which 8 A. Yes.
9 we rejected. 9 Q. I see. Did plans for setting up domestic
10 Q. Didyou have a sense of a minimum that you would| 10 production continue while you were negotiating the MDA?,
11 accept in the negotiations? 11 A Itcertainly did, but again this is a
12 A. Yeah, anything that we -- that allowed us to 12 negotiation as you can see in July, and | think we
13 make less than about 10 percent on net terms meaning 20 | 13 signed on September 17, so | do not know at what time we
14 percent. There's some costs involved in that, some 14 said we'll stop, but certainly we continued to look at
15 rebates, et cetera, and we thought that would be roughly | 15 foundries. We didn't say no to any of them yet.
16 inthe 8 to 10 percent range, so we were looking at in 16 Q. Was financing a problem at this stage for your
17 the range of about 10 to 12 percent, if we get that, 17 domestic production plan?
18 that would be a good offer. 18  A. These days financing is a problem, period. Yes,
19 Q. So 10 to 12 percent margin for SIGMA -- 19 it was a problem because you have seen last year, we got
20 A. Nets margin. 20 demonstrated first by the economy and then by the ARRA
21 Q. -- net margins after you account for your costs? 21 and then by this McWane pricing reduction, triple
22 A. Exactly, right. 22 whammies, so financing is certainly a big concern.
23 Q. Yes. Sothe MDA as written was sort of at the 23 Q. Uh-huh. Was is a deal breaker? Was adequate
24 lower end of your reservation range; is that fair? 24 financing available if necessary?
25 A. Yes, yes, we tried very hard, and I'm sure you 25 A, Itwas not available. If we did not have any
Page 179 Page 181
1 may have seen some correspondence, we started -- at 1 alternative to the McWane route, we certainly would
2 various levels. You saw the numbers which we first went| 2 have, as | said, stumbled along with domestic
3 there with, and they ruled that out on a multiplier 3 production. We would have brought in the finances.
4 basis, which would have given us an average in the 25 4 Q. And would Frontanec have provided the finances?
5 percent, which would have given us 12 to whatever. 5 A. They would have had to, and other shareholders
6 Then we tried 20, 25 and 30, meaning -- the 6 aswell.
7 bigger the sizes, we felt there was more room for them, 7 Q. I'see. Would that have included you?
8 so it would have averaged out to be something better, 8 A. Yes.
9 and finally | made an appeal to Mr. McCullough, Please | 9 Q. Yes. Were you prepared to --
10 at least make it 22 percent, and they said we just don't 10 A. Yes.
11 have the room. 11 Q. --to--
12 Q. And if McWane had tried to keep additional 12 A. Because we have to capitalize together. We
13 margin on its side of the table and say extended youan |13 don't have to, but otherwise that has to come as equity,
14 MDA that gave you the chance to make a net margin of 5| 14 that is, | would lose my share or it would be diluted
15 percent, would you have walked away from the table? 15 and I believe in SIGMA so | would definitely invest.
16 A. Wow, | really couldn't answer that because we 16 (FTC Exhibit Number 258 was marked for
17 were confident -- at least | was confident somehow, once | 17 identification.)
18 they revived the discussion -- if they closed the 18 BY MR. RENNER:
19 chapter and slammed the door with that 5 percent, and 19 Q. Isee. I would like to show you a document that
20 then that would have been it, and this is where maybe 20 we have marked as Exhibit 258, please.
21 where we have honed some negotiation skills over 25 21  A. Are we done with this?
22 years. 22 Q. Yes, sir. Thank you. For the record Exhibit
23 When they came back, | was positive that there 23 258 is an Email written by Mr. Pais to Mr. Mitchell Rona
24 is going to be a -- we could get to a right place. 24 and it begins with the Bates number SIG0003508.
25 Q. And when you testified that if McWane had 25 Sir, what | believe is happening in this Email
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1 exchange is McWane has indicated that U.S. Pipe may not| 1 supposed to come up with the domestic requirement for
2 be a customer for SIGMA under the MDA, and internally | 2 them. We had a discussion with them, and now we made
3 yourself and Mitchell Rona are discussing the 3 this agreement, and they would be left out, and so what
4 ramifications of that; is that correct? 4 | was asking Mitchell to do is offer to Tom Morton --
5 A. Yes. 5 he's the VP of purchasing of U.S. Pipe, that look --
6 Q. Can you explain what you mean in item 2 on your 6 first of all there was also -- they message was, Look,
7 Email on the first page, Bates stamp 1358 with the above | 7 this was about the time we could share with them our
8 heads up to RT. 8 plan, this is the earliest, because they were constantly
9 A. Yes. 9 asking us what's our plan, what's the answer.
10 Q. Does that mean Rick Tapman? 10 So it was time to look and convey to them our
11 A. Rick Tapman. 11 rational, why we did they, and then we can he extend
12 Q. Isuggestyou talk to -- 12 this agreement to service to them as domestic programs
13  A. Gary Crawford. 13 and keep them competitive also.
14 Q. And? 14 Q. That makes sense to me, sir. | understand that
15  A. Tom Morton. 15 [I'mstill not quite sure | understand how that relates
16 Q. Bothat U.S. Pipe? 16 to price stability.
17 A. Yes. 17  A. Price -- it's more of a price quality rather
18 Q. Isee. Toexplain our MDA rationale? 18 than stability because now with the 20 percent, suppose
19 A Yes. 19 we gave I think a 5 percent discount to ACIPCO or 6,
20 Q. Emphasis, and then price stability? 20 whatever it is, and the distributors were getting --
21  A. Price stability in addition to Capex time, 21 through rebates. We don't give to the OEMs,
22 completion -- yes, capital. 22 manufacturers, so we could give the same kind of a
23 Q. What did you mean by price stability? 23 treatment to U.S. Pipe and treat them, look, you're on
24 A, Let'ssee. Okay. I think stability is 24 par with everybody else, you're not at a disadvantage
25 something that we use rather loosely, but in this case, 25 and we can continue the servicing. We'll start and
Page 183 Page 185
1 our concern was this was a particularly tricky problem 1 serviceit.
2 brought about by all these factors. We were servicing 2 Q. Sir, if you could turn the page, | want to ask,
3 U.S. wide with all the import fittings, and so we treat 3 you may not know anything about this, but Tom Morton, |
4 them on par with any other distributors, so there was no 4 have some questions about Tom Morton's Email to Mitchell
5 problem there. 5 Rona at the top of the page. Mr. Morton writes "we"
6 With the domestic, once we -- we were | think at 6 meaning U.S. Pipe, "pulled back on our efforts based on
7 this point getting close to the so-called 20 percent 7 your commitment to have supply available in January."
8 MDA, so that gave us certain room, so we could give 8 Do you know what Mr. Morton is referring to
9 certain rebates or discounts and keep everyone 9 there?
10 competitive. 10  A. Hold on just one second. Yes. | can elaborate
11 ACIPCO was covered already by our agreement, but | 11 on that. U.S. Pipe, as you know, they were a producer
12 U.S. Pipe, because of the historic relationship with 12 of domestic fittings. They suspended when they closed
13 McWane -- | think at this point we had not covered the 13 their Grant plant, and they have the tooling, so
14 ground definitely with McWane, so we were concerned that| 14 originally they would have absolutely had -- would have
15 if we did not extend the same pricing structure to U.S. 15 loved to have an independent choice, especially when the
16 Pipe, they would be at a disadvantage with respect to 16 ARRA came, because it was interesting when the
17 another distributor that we sell. 17 requirement -- their requirement of the domestic was
18 Q. Meaning American Cast-Iron Cast Company? 18 small, they comfortably bought directly from McWane, and
19 A. And, for example, C&B who is also in the plant 19 that is fine.
20 world like U.S. Pipe. 20 But again this ARRA, being uncertain, had the
21 Q. Great. So you're concerned that U.S. Pipe would 21 makings of expanding the domestic market, so they wanted
22 beata-- 22 to have a credible independent, which would have been
23 A. Disadvantage. 23 us, and originally they thought they will take the
24 Q. -- disadvantage? 24 tooling and get into manufacturing on their own.
25 A. And they would take it out on us because we were 25 When we told them early on -- when | say early
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1 on, maybe May, June, et cetera, Hey, we are on the same 1 document and get your sense of what the rationale of
2 path, and we might even use them, so they gladly agreed 2 what the clauses in the agreement are, possibly a bit of
3 because frankly speaking, though they also would have 3 the history of the negotiation, and if they make sense,
4 been forced into it, they really don't have the economic 4 from SIGMA's point of view.
5 volume because they've got pretty much gotten out of the 5 The requirement in part 1, sub B, titled
6 market, and their own needs are very small. It would 6 exclusivity, what's going on with clause one that
7 not have been viable, but that was their decision. 7 provides: "SIGMA may purchase domestic fittings in the
8 So they particular case | think is posturing -- 8 30 to 48 inch diameter size range from other
9 oh, we would have been well on our way, which in reality 9 manufacturers so long as SIGMA is the sole owner of the
10 they would not have, because I think now Mitchell is 10 patterns for such domestic fittings but only for resale
11 trying to say, Hey, look we're still considering, and by 11 to other domestic foundry manufacturers of ductile iron
12 the way, this -- the previous accounting would give you 12 pipe and fittings."
13 some insight into our various efforts at various 13 That sounds like a very carefully chosen set of
14 foundries and we've taken some trials, et cetera. 14 words, very narrowly drafted clause. What eventuality
15 Q. Thank you, sir. 15 is being prepared for here?
16  A. Sol think he's just trying to give Mitchell a 16 A. Yes. Because at that time, and it's good timing
17 hard time, Hey, give me a definitive answer. 17 that we just reviewed the previous one where you get a
18 Q. Did SIGMA make U.S. Pipe a commitment that SIGMA| 18 little sense that on the larger sizes, we had begun to
19 would have domestic fittings by January? 19 take some trials using a new process we thought we would
20  A. You know, it was relentless pressure from all 20 import from China. It's call lost form where it doesn't
21 these customers. At some point, I'm not aware of this 21 necessitate sand casting because sand casting is
22 reference here, my guess is we would have told them in 22 environmentally much more difficult.
23 May or June, Hey, if we start now, we will certainly be 23 So what we had told them was as you can probably
24 ready in some way in January, so that was it. 24 see, we were negotiating every which way with McWane to
25 Q. Was U.S. Pipe disappointed in your decision -- 25 get the best possible agreement, terms, exclusions,
Page 187 Page 189
1 A. Yes. 1 flexibility, et cetera. One of them is this. We also
2 Q. I'msorry, sir. 2 said, Look, there's two customers that we have had, pipe
3 MR. JASINSKI: Let him finish the question. 3 manufacturer, they're OEM, and they're not distributors,
4 THE WITNESS: | thought you were finished. 4 and they flat out have a problem with you, and they want
5 BY MR. RENNER: 5 ustoo. They have tooling and they're making us -- and
6 Q. | appreciate your answer, but just for the sake 6 we have been in some trials, et cetera, for them and we
7 of the record: Was U.S. Pipe disappointed in your 7 can suspend, and | think we were able to get their
8 decision to accept an MDA with McWane rather than setup | 8 attention.
9 domestic production? 9 We said, okay, if that's the case we'll make an
10 A Yes. 10 exception. Ifitis for them, because they presume that
11 Q. Why? 11 that tooling will be either ours or we may buy it from
12 A. They would have certainly liked an independent 12 them, one of the -- only -- well, both of them have
13 source, again in terms of what their and our and market 13 tooling that they don't use any more, ACIPCO used, so we
14 expectation that this ARRA and Buy America was something| 14 finally managed to get that exception.
15 bigger than what it was in terms of the domestic need. 15 Q. So this clause allows SIGMA to sell fittings
16 They did not want to be dependent on McWane if they 16 between 30 and 48 inches to ACIPCO and U.S. Pipe?
17 could help it. 17  A. Yes, yes.
18 Q. Isthat because McWane is a pipe rival to U.S. 18 Q. Isee. If we could move down to the markets
19 Pipe, is that the issue, as you understand it? 19 heading, still on page 00 -- 5022 rather.
20  A. They all have had a long history so that could 20 MR. JASINSKI: That's paragraph 1 C?
21 be one of them. 21 MR. RENNER: Yes, sir, thank you.
22 Q. Fairenough. Sir, I would like to talk a bit 22 MR. JASINSKI: Thank you.
23 more about the terms of the MDA itself, and if we could 23 BY MR. RENNER:
24 turn back to Exhibit 278, sir, which | see that you're 24 Q. Soparagraph 1, C, thanks Doug, 1 C is Section
25 doing, and what | would like to do is walk through the 25 2. What's your understanding of this clause?
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1 Q. This conversation that you had with Mr. Jansen 1 itwasactually a good -- it was a bold move and a good
2 the week prior to sending this email, as referenced in 2 move by Star, | thought it was. If there was a way to
3 this -- in this first line, was that the first time you 3 get qualified, you know, by getting -- I think they
4 had heard about this policy or had you had previous 4 had -- they had been -- they had some contract
5 conversations with either Mr. Tatman or Mr. Jansen? 5 manufacturing worked out with another supplier.
6 A. Actually, it was the first time | heard about 6 Q. Turning our attention to the actual attachment,
7 it. | heard about it from Jerry, that there was a 7 the letter.
8 policy coming out. In fact, | got -- it wasn't -- | 8 A. Um-hum.
9 actually got more information from Rick after | heard 9 Q. Would you mind reading the paragraph that's
10 from Jerry about that. 10 towards the bottom that starts off, "Customers who"?
11 And it was at that point that we started to -- 11 A. "Customers who elect not to support this program
12 at the same time | was doing that, Sean Kelly was having 12 may forgo participation in any unpaid rebates for
13 meetings with Rick Tatman, at one of the WASDA meetings| 13 domestic fittings and accessories or shipment of their
14 that he attended, and he was getting more information 14 domestic fitting and accessory orders or Tyler Union or
15 about it as well. 15 Clow water products for up to 12 weeks."
16 So, we were collecting it from different -- 16 You got put in the penalty box is what happened.
17 different sources, so to speak, but it was the same 17 Q. So, your understanding of this is that -- is
18 message, and it was all coming from Tyler. 18 what?
19 Q. And what was -- what was Mr. Tatman saying was 19 A. If we -- if any of our locations were to
20 the reason for -- this policy was being implemented? 20 participate and purchase Star domestic fittings, we, as
21 A. Well, they felt that -- they wanted to suggest 21 acompany, would lose all the rebates we had -- that had
22 that if we couldn't support them on a national basis, 22 been accrued for us, plus we wouldn't be able to
23 then we shouldn't be able to benefit from the fact that 23 purchase any of their locations -- any of their products
24 they've got the greater market share. 24 for up to 12 weeks.
25 So, we -- in other words, we had to be a 25 Q. Now, you said that you would lose your rebates
Page 75 Page 77
1 national player and recognized as a national distributor 1 and that you wouldn't be able to --
2 of their product, and we couldn't be a national 2 A. Yeah.
3 distributor of their product if we were going to support 3 Q. -- purchase --
4 domestic fittings manufactured for Star. 4 A. Correct.
5 Q. So, in my mind that makes sense as to the 5 Q. -- and that -- and it was both -- both things
6 benefits for Hajoca for dealing with McWane, but what 6 would occur? Is that correct?
7 was -- were they offering up what the benefits there 7 A. Yes, that's right. Yeah, yeah.
8 were for McWane for implementing this policy? 8 Q. In the letter, it says that customers who elect
9 A. Well, that would be keep Star out of it is the 9 not to support this contract may forgo.
10 benefit for them. They felt that by keeping -- by 10  A. Right, um-hum.
11 putting this restriction on Star's domestic fittings, 11 Q. And that -- and jumping down to the next line,
12 they could -- they could keep Star out of that Buy 12 "“or shipments of their domestic fittings."
13 America business. 13  A. No, it wasn't an either/or. It wasn't an
14 Q. And that was communicated directly to you? 14 either/or. It was both. It was both.
15  A. Oh, yeah, absolutely. A lot of the work was 15 Q. And how were you communicated that?
16 coming out that way. 16 A. Well, we were told right away that our Lansdale
17 Q. By Mr. Tatman? 17 location would be cut off. They couldn't buy the
18  A. Inaconversation. | don't think there was any 18 fittings anymore. The -- the rebate was more
19 kind of email record of that, but that was the -- it 19 problematic, because that was an annual rebate, and so
20 implied that a lot of the government work -- that's -- 20 we -- there was -- we weren't expecting any money right
21 why else would Star get domestic manufacturing? Well, |21 then anyway, but we certainly were concerned about it.
22 everybody made the assumption they were doing that so | 22 It was a small amount, but we were concerned about
23 they could qualify for the U.S.-only or Buy America work | 23 losing what had been accrued for us already.
24 that was out there, which was the majority of the work. 24 But I think the key issue for us was less the
25 And so | think that -- you know, to me, | think 25 rebate as it was getting access to the line, quite
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1 frankly, because we had already had some contractor 1 Star, all PCs would lose access to McWane's fittings and
2 agreements to supply their products up in the 2 possibly lose rebates."
3 Pennsylvania area through Lansdale. 3 A. Yeah.
4 Q. So, even though this letter, as written, 4 Q. The rebates that you're referencing in this, are
5 suggests that you may or may not be penalized and that | 5 these the annual rebates that you're referring to?
6 if you are penalized, it could be for -- it could be one 6 A. Yeah. They're relatively small. They're 5
7 or the other -- 7 percent, | think, about 5 percent. Yeah.
8 A. Yeah, um-hum. 8 Q. Do the individual profit centers have a fittings
9 Q. -- or essentially both -- 9 rebate --
10  A. Selective enforcement, yeah. 10  A. Yeah, yeah.
11 Q. --the -- the message that Hajoca received, and 11 Q. -- with McWane?
12 specifically that Mr. Tatman and Mr. Jansen relayedto |12 A. Yes, right. Um-hum.
13 you, was that it would be -- both would be implemented |13 Q. Are they different? So, the annual rebate and
14 against Hajoca -- 14 the fittings rebate?
15 A, Correct. 15  A. No, no. They're the same, one and the same. We
16 Q. -- and it would happen indefinitely -- 16 only get one rebate from McWane, and they pay it to us
17  A. Correct. 17 for all the locations, and then we disburse the amount
18 Q. --if--if-- 18 to all the locations.
19  A. That'sright. 19 Q. Jumping down to the next paragraph, it reads, "I
20 Q. --you started purchasing from Star. 20 am traveling today and tomorrow but will reach out to
21 A Correct. And that message came to me and to 21 Rick Tatman for some more discussion."
22 Sean Kelly. We were both told the same thing. We were| 22 Do you recall whether or not you had more
23 both told the same thing. We actually got our regional | 23 discussions?
24 managers involved in this, because we wanted to make |24 A. I did. Oh, yeah. We had numerous discussions
25 sure that everybody knew what the -- what the 25 about this, because we were -- we wanted to impress upon
Page 79 Page 81
1 ramifications were. 1 Rick that -- that we were not likely going to go along
2 So, we involved the region manager over the 2 with this policy. In other words, we weren't going to
3 Lansdale location; he was involved, because, you know, | 3 mandate that our managers stop buying from Star.
4 that represented -- that could be potentially a lot of 4 The -- doing that -- | mean, his argument about,
5 business that we were going to lose, and we also had 5 well, we want -- the big guys are doing that, Ferguson
6 Sean Kelly. We even had conference calls about it. So, | 6 and Home Depot are doing that, well, that didn't sway
7 we were very clear that that was the message. 7 us. You know, we believed that, you know, the manager
8 Q. So, it was -- you were clear on the receiving 8 has got to take ownership of the decisions, and the best
9 end from McWane -- 9 way for him to do that is to have him make them. He
10 A. Correct. 10 knows better than us.
11 Q. -- and then you also made it clear to -- in the 11 Now, again, this was a little more complicated,
12 internal discussions within Hajoca -- 12 because there were consequences outside of that market
13  A. Oh, yes, absolutely. 13 which meant that the Lansdale location would be at risk;
14 Q. -- as to the stance you were going to take? 14 but even in discussions with them and their region
15 A. We wanted to make sure they understood what the | 15 manager, we all agreed the best thing to do would be to
16 risks were. We understood that protecting our model was| 16 stand our ground. And we did.
17 essential, that we wouldn't back down from -- from 17 MR. MANN: I'll ask the court reporter to mark
18 protecting the managers -- preserving that manager's 18 this as the next exhibit, Exhibit 22.
19 choice of which vendor he wanted to work with. 19 (Exhibit Number 22, Email chain, Tatman to
20 Q. Turning back to the email that you drafted to 20 Pitts, 10/2/09, was marked for identification.)
21 Mr. Kelly, the second to last paragraph reads, "Jerry 21 BY MR. MANN:
22 had told me last week that if any PC" -- that's profit 22 Q. For the record, this is an email chain that ends
23 center? 23 in an email from Rick Tatman to Roy Pitts, dated October
24 A. Yeah, PC., um-hum. 24 2nd, 2009, that bears the Bates stamp HAJ000066.
25 Q. --"in the U.S. purchases domestic fittings from 25 A. (Document review.)
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1 answering, great. If -- 1 pulling the rug out from under him. We said, "Well,

2 A. Okay, yeah. 2 we're not doing that. We're just trying to protect our

3 Q. -- you feel like you're too far removed, | 3 model here."

4 respect that as well. 4 Q. So, it's your understanding that once a manager

5 A. Um-hum. 5 of a profit center develops a relationship with a

6 Q. But if you were to put yourself in the 6 supplier, that they usually only have one supplier in a

7 Lansdale -- I guess put yourself in the role of Jeff 7 particular product line?

8 Kinsey, okay? You're managing the Lansdale branch. You| 8 A. In some product lines, yes, they only keep one.

9 have this relationship with Tyler Union, but let's say 9 There is not enough business to spread it out. You lose
10 that you also are purchasing imported products from Star | 10 any kind of leverage you have if you try to divide it up
11 prior to all of -- all of this pretext that we've been 11 too much. And I think in this case, Tyler had been a
12 talking about. 12 good supplier for a number of years to that location,

13 A Um-hum. 13 and they had even been responsible for them getting some
14 Q. Assuming that none of -- that Tyler Union wasn't 14 municipal contracts.
15 trying to -- didn't have the -- didn't come out with the 15 Q. Was the fittings business out of the Lansdale
16 September 22nd email, that business was just going onas | 16 branch big enough to potentially have two suppliers?
17 normal, at what point would -- would the Lansdale 17  A. No, | don't think so. Again, remember, this was
18 branch, do you think, purchase -- would have considered | 18 not a waterworks location only. | mean, that location
19 purchasing a small order of domestic product from Star? 19 does a lot of other work as well. But it's a nice,
20 A, Atwhat point would they? 20 profitable segment for them, and they have got some
21 Q. Yeah. 21 people -- they have got some staff on board that do a
22  A. Why would they? I don't know that they would. 22 good job with it. So, it was important for Jeff to try
23 Q. Well, why is that? 23 to keep that staff together, and, you know, | don't know
24 A. | mean, if they were -- if they were -- if they 24 that he would have -- | can't envision him doing that.
25 were retained -- I'm assuming in your example they would | 25 I mean, typically, you don't -- in the plumbing
Page 135 Page 137

1 have retained the relationship with Tyler Union, right? 1 category, you tend to bring in multiple lines, because

2 Q. Correct. 2 you have to have that kind of appeal to the customers,

3 A. Okay. Ifthat's going fine, | mean, they're -- 3 to address the different variant customer preferences.

4 it's not like the manager is going to duplicate their 4  Waterworks is a little bit different. Waterworks is a

5 inventory. They will try to work with one supplier. 5 little bit different. There's fewer suppliers. There

6 | --it's -- managers buy from who they're comfortable 6 aren't that many differences from supplier to supplier,

7 with, and as long as they're being kept competitive and 7 quite frankly.

8 have a good -- a good supply, a good service capability, | 8 Q. So, let's jump out to Mountain West. Would your

9 lcan't-- | can't think of the reasons that would cause 9 answer change if we were talking about the Salt Lake
10 amanager to want to suddenly bring in an import line if | 10 City profit center?

11 they're selling successfully with another line. 11 A. I don'tknow. You know, again, I think that --
12 Now, it could -- now, certainly with price, it 12 you know, I'm -- | couldn't speak for them. I'm more in
13 could be a price thing. At some point, if Star had 13 tune to Jeff. Again, they never came up as a big

14 decided to become much more competitive in the market, | 14 concern, you know, because I think a lot of what they
15 then that could -- you know, that could always -- that 15 did was sell -- if they had had issue with this, this

16 could always be the reason why a manager switches lines,| 16 policy, | was not aware of it.

17 if his present supplier is not keeping him competitive 17 Q. Okay.

18 and he is not able to get the jobs. But | don't -- | 18 Why don't we go ahead and take a break.

19 don't see anything that suggests that would have 19 (A brief recess was taken.)

20 happened here. 20 MR. MANN: If I could have the court reporter
21 Q. So, is there a -- 21 read back a section of testimony.

22 A. He was very -- | mean, he was a very loyal guy. 22 (The record was read as follows:)

23 Jeff was a very loyal guy to Tyler Union. | mean, 23 "QUESTION: And the "or" language, that you
24 that -- he made that real clear to us from the 24 could lose your rebates or not have access to orders for
25 beginning. You know, we felt that we were -- we were | 25 that time period, was represented not as "or," but
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1 "and"? 1 A. That's correct, yeah. My assumption would be
2 "ANSWER: "And," correct. 2 that Tulsa had no intention of buying from Star -- I'm
3 "QUESTION: So, to be clear, "may" is "would." 3 sorry, from McWane again, Tyler again; that they were
4 |s that correct? 4 very clear that they were going to go forward with Star.
5 "ANSWER: That's correct. 5 Q. Did Lansdale lose any business because of Tyler
6 "QUESTION: And "or" was "and." Is that 6 Union's policy?
7 correct? 7 A. | don't know that to be certain, because they
8 "ANSWER: That is also correct. 8 had inventory, and they were given the ability to buy
9 "QUESTION: And 12 weeks -- it said 12 weeks in | 9 and -- buy some of the inventory that they needed to
10 the letter -- 10 take care of their contracts. So, | don't know that
11 "ANSWER: Yeah. 11 they actually lost business at all.
12 "QUESTION: -- but your understanding was that | 12 Q. Did Tulsa lose any business because of Tyler
13 it was going to be indefinitely. Is that correct? 13 Union's policy?
14 "ANSWER: | saw this as going forward, yeah. 14 A. I don't think so.
15 "QUESTION: Thank you. 15 Q. Did Lansdale hold off bidding on any projects
16 "And in addition to the email that Mr. Jansen 16 because of the Tyler Union policy?
17 sent on November 3rd to Mr. Kelly, and you're CC'don |17  A. | don't know if they did or not.
18 it, as represented in Exhibit 24, based on your 18 Q. The same answer for the Tulsa branch?
19 discussions was how you formulated these opinions that |19  A. The same answer, yeah. Um-hum.
20 "or"was "and," that "may" was "would," and that 12 20 Q. Roy, I'd like to turn our attention now to the
21 weeks was indefinitely. Is that correct? 21 McWane corporate rebate program. Are you familiar with
22 "ANSWER: That's correct, yeah." 22 the rebate program?
23 BY MR. MANN: 23 A Yeah.
24 Q. Mr. Pitts, are the discussions that I referred 24 Q. What is your understanding of the McWane
25 to in my summary referring to the discussions you had 25 corporate rebate program?
Page 139 Page 141
1 with Mr. Tatman and Mr. Jansen during the month of 1 A. Well, it's -- it's a loyalty program that says
2 September 2009? 2 aslong as you continue buying their products and
3 A. Correct, yes. Yeah. 3 don't -- essentially don't support their competitors in
4 Q. Thank you. 4 certain product categories, that you will earn
5 A. Yeah. And when | said 12 months -- 12 weeks 5 incentives at the end of the year. It's kind of an
6 going forward, my -- that's really an opinion I had, 6 all-inclusive program.
7 because we weren't going to go backwards. We weren't | 7 So, by supporting McWane products exclusively or
8 going to change anything. As far as | was concerned, if | 8 supporting -- | think they even went so far as
9 we made the decision to support that profit center, 9 supporting them in their initiatives to keep out import
10 Tulsa, and their decision to buy Star, we weren't going 10 business. And I think that is stated very clearly in
11 to go back on that decision. So, as far as | saw that, 11 their policy, and that that's -- and | think the payout
12 | saw that as a continuation. There was no penalty box |12 was -- not much. It was like between 1 and 2 percent, |
13 ortime-out or something like that, so... Okay. 13 believe, according to my memory.
14 Q. Turning our attention now back to the time 14 Q. Payout of 1 or 2 percent of?
15 period when both Tulsa was cut off, as well as the time |15  A. Of total purchases. One or 2 percent of the
16 period that Lansdale was cut off, did Lansdale ever 16 total purchases would come back to you in the form of a
17 submit purchase orders that Tyler Union didn't accept? | 17 rebate at the end of the year. It was kind of an
18  A. No, not to my knowledge. No. 18 umbrella-type program that covered -- so, if you
19 Q. Did Tulsa ever submit any purchase orders that 19 supported their couplings, their pipe, their utility
20 Tyler Union didn't accept? 20 fittings, and as long as you showed that kind of
21  A. Notto my knowledge. 21 support, that level of loyalty, you would earn extra
22 Q. Did Lansdale hold off sending any purchase 22 incentives above and beyond those that are recognized as
23 orders because of the Tyler Union policy? 23 market incentives, market rebates.
24  A. ldon't know that. 24 Q. And was this -- historically -- do you mind if |
25 Q. Is your answer the same for the Tulsa branch? 25 start over?
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l R R SR O I S S S 1 INDEX
2 CONFIDENTIAL 2 PAGE
3 TEEEEEEEEEEE R AR 3 Examination By Mr. Lavery 4
4 4 Examination By Mr. Mann 44
5 UNITED STATES OF AMERICA 5 Examination By Mr. Lavery 136
6 BEFORE THE FEDERAL TRADE COMMISSION 6
7
8 Inthe Matter of !
9 MCcWANE, INC., Docket NO. 9351 8 EXHIBITS
a corporation, and 9 NO. DESCRIPTION PAGE
10 STAR PIPE PRODUCTS, LTD., 10 Transcript Of Peter Prescott Testimony 38
a limited partnership. 11 Dated January 4, 2011
11 12
12 13 EXHIBITS REFERRED TO
13 14 NO. DESCRIPTION
14 15 CX 1578  Three printouts from Google Earth 60
15 DEPOSITION OF EVERETT J. PRESCOTT, INC., (Pter 16 CX 0006-1 Letter From Tyler Union Dated 9/22/2009 1
16 Prescott), taken pursuant to notice, at the offices of E.J. 17
17 Prescott, Inc., 32 Prescott Street, Gardiner, Maine, on 18
18 Tuesday, May 8, 2012, commencing at 9:08 a.m., before Tamimy 19
19 L. Martell, Registered Professional Reporter, a Notary 20
20 Public in and for the State of Maine.
21 21
22 22
23 23
24 24
25 25
Page 2 Page 4
1 APPEARANCES: 1 PETER PRESCOTT, having been sworn by the Notary
2 WILLIAM C. LAVERY, ESQ. 2 Public, was examined and deposed as follows:
3 Baker Botts, LLP 3 EXAMINATION BY MR. LAVERY:
4 1299 Pennsylvania Ave., NW 4 Q. Good morning.
5  Washington, DC 20004-2400 5 A. Good morning.
6 202.639.7713 6 Q. Could you state your full name for the record, please.
7 william.lavery@bakerbotts.com 7 A. Peter Everett Prescott.
8 8 Q. And could you give me your home and work addresses?
9 For the Federal Trade Commission: 9 A. Yes. Work address is 32 Prescott Street, Gardiner,
10 ANDREW K. MANN, ESQ. 10 Maine, and the zip is 04345. Home address is 60 Pond Ro
11 United States Federal Trade Commission 11 Manchester, Maine, and the zip is 04351.
12 601 New Jersey Avenue, NW 12 Q. Have you ever been deposed before?
13 NJ-6205 13 A Yes.
14 Washington, DC 20001 14 Q. How many times, approximately?
15 202.326.2481 15 A. I--lonly remember one, but my memory is not good,
16 amann@ftcgov 16 which -- right?
17 17 MR. MANN: In this matter?
18 For the Deponent: 18 THE DEPONENT: Yes.
19 MICHAEL A. HODGINS, ESQ. 19 Q. Fair enough. Well, similar to at least your last
20 Bernstein Shur 20 deposition | will be asking you some questions, and the
21 146 Capitol Street 21 court reporter here is going to take down your answers
22 Post Office Box 5057 22 s0-
23 Augusta, Maine 04332-5057 23 A. Okay.
24 207.623.1596 24 Q. --itis important that you respond verbally. Nodding
25 mhodgins@bernsteinshur.com 25 or shaking your head won't show up on the record.
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1 when it comes to product lines and services. 1 Q. --total revenue?
2 Q. And you mentioned fittings, do you carry ductile iron 2 A Yes.
3 and waterworks fittings? 3 Q. Does Everett J. Prescott keep an inventory of pipe
4 A. Yes. 4 fittings and other products in stock or do your suppliers]
5 Q. What about PVC? 5 drop ship them to locations?
6 A. Very -- very little compared to ductile. We do carry 6 A. No, we -- we carry complete inventories, in all
7 it 7 locations, of items necessary for that location.
8 Q. How many branches does Everett J. Prescott have? 8 Q. Approximately what is the total dollar value of the
9 A. Right today 27. 9 fittings that you have in inventory right now?
10 Q. 27. Where are they located geographically? 10 A. Ido not know.
11 A. 1 would be better off to get -- in fact, | -- | can get 11 Q. Do you have an estimate?
12 you alist. Do you want -- would that be easier for you? 12 A. No.
13 Q. lwill rephrase. What states are they located in? 13 Q. Of the fittings that you do have in stock,
14 A. Oh, we're located in nine states. We're -- we're in 14 approximately what percentage is domestic?
15 all of the New England states, New York, Ohio and Indiana. 15 A. Today I would say that probably pretty close to 50/
16 Q. And what's the rationale behind having multiple 16 between domestic and foreign.
17 locations? 17 Q. I know you said that each of your branches stocks
18 A. Because of -- of service, to be able to service the -- 18 inventory, what is the advantage of stocking inventory
19 the way the market is today. 19 versus having suppliers drop ship to locations?
20 Q. Does each location service different regions? 20 A. Oh,itis a great advantage because of service.
21 A. Each location has its region, and these are stationed. 21 Because the service that's required today is -- is just
22 We try to station them so -- not too far apart so that they 22 totally different than -- than in the industry, and if you
23 can serve the area because of the service that's required 23 don't have the stuff they will just go someplace else.
24 today in the industry. 24 Q. To one of your competitors?
25 Q. How many employees total does Everett J. Prescott haye? 25 A. Yes, absolutely.
Page 10 Page 12
1 A. Right now about 270. 1 Q. What companies does Everett J. Prescott compete with
2 Q. Andin--in 2011 what was Everett J. Prescott's total 2 today?
3 revenue, approximately? 3 A. Just about everybody under the sun because there is twoj
4 A. Approximately 140. 4 big stores that you know all about, that's HD and Ferguson
5 Q. What about 2010? 5 aregigantic. That -- they are big stores, and -- and then
6 A. You said two -- oh, | -- | told you backwards. 140 for 6 we compete with all of the independents like ourselves. |
7 2010, maybe 145 for 2011. 7 think that there is -- oh, in our territory we're probably
8 Q. And what about in 2009? 8 competing with at least 30 different companies, maybe ever
9 A. | would say maybe 145 2009. 9 more than that.
10 Q. Starting with 2009, of that $145 million in revenue how 10 Q. Would you say that service is important to
11 much of that was from ductile iron and waterworks fittings? 11 differentiate -- differentiate yourself from the other
12 A. Of all types? 12 competitors?
13 Q. Ofall types. 13 A. Oh, absolutely. There -- there really isn't -- there
14 A. I would say two to three million. 14 really isn't anything else because service involves with
15 Q. And what about in 2010? 15 the inventory you are talking about and other things, so |
16 A. Maybe 10 percent more than the three million. 16 don't think there is anything else. If -- if you don't
17 Q. So, between three and four million? 17 have the service. The way we're set up that's our whole
18 A. No, three and 3-1/2. 18 business, our whole business is service, so.
19 Q. Three and 3-1/2 million? 19 Q. Do you compete with your competitors that you mentio
20 A. 2010, yes. 20 on price also?
21 Q. And what about 2011? 21 A. Oh, sure, price gets involved, but -- but if it was
22 A. Total maybe a little over two million. 22 just price a small company like this we would have a hard
23 Q. So, overall your revenue from fittings makes up avery 23 time surviving.
24 small portion of the -- 24 Q. So, in your opinion is service more important than
25 A. Of the total. 25 price?
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Page 81 Page 83
1 one, some of the places don't have any but the otherguy 1 A. Itis not the same thing. So you are dealing with a
2 has got to take care of them. Do you follow? 2 business person who is -- who is looking at how much he
3 Q. So, do distributors provide one stop shopping? 3 making on what he is doing, so he has to have the stuff o
4 A. Oh, absolutely. I mean you should. 4 time to get paid himself.
5 Q. Do -- does E.J. Prescott does it assume a credit risk 5 Q. Do distributors handle returns from contractors?
6 as a distributor that suppliers or vendors don't have tobhy 6 A. From anybody.
7 dealing with customers? 7 Q. Allright. On average how much in a given year do ypu
8 A. Oh, I think that's one of the biggest things, and | 8 deal -- | guess what's the value of the returns that you
9 have always laughed about that because then the vendar 9 deal with?
10 don't have to have a credit department, you know. 10 A. Idon't--1don'tknow. Itisa horrible thing, but I
11 Q. Do distributors bill and invoice and collect -- 11 don't know.
12 collection, would all that fall in to one of the 12 Q. When we were talking earlier about distributors havir
13 efficiencies that distributors provide? 13 the right line I am curious to get a little bit more
14 A. Sureis. 14 information about that, so if we can shift our gears
15 Q. Do distributors aggregate small orders? 15 towards that. Do suppliers set up multiple distributors in
16 A. Absolutely, and distributors carry the inventory. So, 16 --in markets?
17 the manufacturers ship in quantity and the distributors 17 A. Yes.
18 ship in pieces. 18 Q. Do -- what is the rationale for doing so?
19 Q. Earlier you said that if a vendor were -- tried to sel 19 A. Business, | guess.
20 they would be on the wrong corner; is that right? 20 Q. What do you mean by that?
21 A. You mean sell direct? 21 A. That's been my -- one of my biggest gripes in my life
22 Q. Yeah. Would -- could we quantify -- or not quantify 22 because they think if -- if the guy is doing a dollar, the
23 that, but could we characterize that as -- as distributors| 23 distributor, if they put four they will do $4, and that's
24 position the products near the -- near the customers 24 usually not the case. We try not to deal with that type of
25 properly? 25 thing where -- we don't succeed a hundred percent, but wj
Page 82 Page 84
1 MR. LAVERY: Objection lack of foundation. 1 do apretty good job. We don't -- we try not to deal with
2 A. ltis--you have to, yeah. | mean that's how you are 2 anybody that sells direct, and -- and we're -- we're
3 going to survive. | mean if we took away just three of the 3 talking our territory. | mean, | suppose it isn't nice,
4 things you talked about, in my mind everything would be 4 but we don't really care what they do in Mississippi, but
5 direct. 5 we try not to deal and we kind of stand hands off. So if
6 Q. What about the relationship that your people have with 6 we can get somebody that will work with us, then we -- we
7 contractors, is there a way to quantify that? 7 dothat. And that's not the case with all distributors.
8 MR. LAVERY: Objection vague. 8 And there is nothing wrong with that, | am not saying
9 Q. Let me restate my question. You have characterized 9 anything is bad. Some distributors -- there is a lot of
10 multiple times today that people are one of the most 10 (distributors that are just volume distributors, and | guess
11 important things to -- to the distribution business; is 11 that's okay; but if you look around here we -- we -- we
12 that correct? 12 have got too much of an overhead, we can't be a volume
13 A. Thatabsolutely. 13 distributor, we have got to get specified and -- and you
14 Q. And in describing what the people do, would the 14 know what | am saying, and we got to make a living to pay
15 relationships that your people have with contractors fall 15 for all of the stuff that we're doing.
16 into that -- that add value? 16 Q. You used the term that you needed to get specified,
17 A. Absolutely. And the -- and the contractor in many 17 what do you mean by that?
18 cases, and you got to be careful, is -- is a -- is a great 18 A. Well, you go in and try to specify. You would use --
19 customer because he is a business person. Do you -- do ypu 19 you are trying to get a specification on the meters, a
20 follow? So, he -- he has got a bottom line he has got to 20 specification on the hydrants, a specification on anything
21 watch. So, we -- we spend a lot of lot of time with 21 youcan. Well, now we've got a new thing with this Valug
22 contractors because they know what it costs when that hole 22 Added Services we've added where we're spending a lot of
23 has got to be left open and sometimes the municipalities 23 time specifying Team EJP. Instead of doing what we did for
24 don't quite. Do you follow? 24 the first 50 years, or less than that, 45 years, we're --
25 Q. ldo. 25 we're converting to -- to write the specification Team EJP

21 (Pages 81 to 84)



PUBLIC

Everett Prescott
Investigational Hearing Excerpt



PUBLIC

In the Matter of:

McWane/Sigma

January 4, 2011
Peter Prescott

Condensed Transcript with Word Index

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555




PUBLIC

McWane/Sigma Prescott 1/4/2011
Page 54 Page 56
1 also, Star did -- the industry was shocked that Star was 1 impossible. It is absolutely -- it's absurd. We have got
2 able to do what they said they were going to do. We never 2 anorganization. It's a very nice organization. We have
3 thought that would happen. So you've to got give them all 3 got 32 members and the 32 members have got -- I think we
4 the credit in the world. Plus, they did make a lot more 4 have 290 stores, it doesn't make any difference, but 290
5 than A items. 5 different places, | think out of the 32 members and I'm the
6 To this date, they -- they will tell you they've 6 one, I'm the chairman of the board, so | asked the
7 got a complete line, but if you take them down in the terms 7 question. Isaid: All right now, if we do this, AB wants
8 of the industry, they don't, if you can follow that, but 8 todo itand Harry doesn't. Sign this paper. It's
9 [I've got to admit that you might be able to get away with 9 everybody.
10 it because the ones they're missing aren't very common, 10 Q. And this story you are telling me, this is a story
11 but -- so, Star, for the industry, did one hell of a job. 11 about TDG's negotiations with McWane about McWane's
12 Q. So, if McWane hadn't had its distribution policy, is 12 distribution policy; is that right?
13 it fair to say that you were interested in purchasing A 13 A. Yes.
14 jtems from both McWane and Star and then B, C and Ds from| 14 Q. So McWane comes to TDG and McWane wants TDG to commi
15 McWane as necessary? 15 to exclusivity on domestic fittings for everyone across the
16 A. Yes, and I think -- yes, that is, but also understand 16 country; is that right?
17 this, please, that we would not -- my opinion, we would not |17 A. Yeah. That wouldn't have lasted -- I think you
18 be having a meeting now if -- if the economy hadn't changed | 18 already know, that wouldn't have lasted until we got out to
19 at the same time this was going on, if you can follow that. 19 the bubbler. Do you follow? So, one place one time, we've
20 Q. If you could explain more, sir. 20 got the fitting. The guy says we've got the fitting, we're
21 A. Okay, if that sun had stayed out and the business was 21 out. And this is after the fact now, okay. That's not
22 going so -- our biggest worry, us, distributor, any other 22 before the fact. That's after the fact. We didn't take
23 distributor you are talking to, their biggest worry was 23 it
24 staying in business, not whether who was making the 24 Q. | want to play out this scenario that we've been
25 fittings and what was going on with domestic. That was 25 discussing about the effect of McWane's policy on your
Page 55 Page 57
1 second fiddle. 1 willingness to do business with Star on the domestic side.
2 If the sun had stayed out, | don't think we would 2 So, Star has the A items on the domestic side and
3 have gotten into any mess at all. | think we would have 3 McWane has got the A items and then the oddball fittings on
4 justsaid: Okay, if we can't do it, we can't do it. We 4 the domestic side. And McWane has also got its
5 would have found a way to get around it. | think people 5 distribution policy now, where it says if you buy a single
6 would have got together, for example, with Star and maybe| 6 domestic fitting from Star, you are going to lose access to
7 invested in Star or anybody else that was going to do it. 7 my oddballs for a period of time.
8 I think we would have had a powerful enough group | 8 Can you just tell us what the problem with that
9 to either go to Washington and get it changed or modified | 9 is from EJP's perspective, if you did go with Star and you
10 or get it -- waive it, but we didn't have any strength 10 did get cutoff? Explain to a layperson what the business
11 because people said: Hey, I'm going to get in no more 11 concern is and why that would give you some heartburn?
12 battles. We've got a battle just staying in business, 12 A. Itwould give you heartburn because we would lose
13 which was an absolute -- the timing was -- the timing 13 customers. We would be the ones that lost them. They
14 couldn't have been any worse. I'm talking about for us, 14 wouldn't want to be going away, we'd lose them because we
15 not for everybody, for us. Timing couldn't have been any | 15 couldn't take care of them.
16 worse. 16 Let me correct that. The only thing that's in
17 If you're asking me personally, | think at my age 17 ourway is this. You know, if it wasn't -- if itisn'ta
18 it would have been a hell of a lot of fun to -- you know, 18 job with this, we've got no complaint, but all of the jobs
19 if the business was there because you have the power and | 19 we were doing were this.
20 you -- but | tried calling people and saying, you know -- 20 Q. This, in that sentence, meaning the ARRA jobs, the
21 TDG tried -- we have didn't take the situation because we |21 stimulus jobs?
22 were going to have to do it as TDG. | don't know if you 22 A. See, go back to what | told you about the sun. We
23 have been told that story yet or not. 23 could have rocked and rolled because if the sun was out in
24 Q. Why don't you tell us. 24  the economy, still we wouldn't have liked this, but we
25 A. TDG was going to have to do all its members, which is| 25 could have lived with it, because there had been enough --

For The Record,

15 (Pages 54 to 57)
Inc.

(301) 870-8025 - www.ftrinc.net - (800) 921-5555

722924bf-7f1c-45d0-9731-9500029b89cd



PUBLIC

McWane/Sigma Prescott 1/4/2011
Page 58 Page 60
1 we'd have to pass up the business, which by the way, would| 1 manufacturers that are down 60 and 70 percent. Can you
2 have been a good impact too, if you can follow that, a 2 comprehend that?
3 group of people with a good reputation and a lot of 3 I have been in this business over 50 years. When
4 business giving up saying if it's ARRA, we're not going to | 4 we got the first calls on the ductile plants, they started
5 touch it, but that wasn't the case. About the only thing 5 by closing without telling anybody. They were down like
6 going on was this. 6 four and six weeks at a time, kind of keeping it a secret,
7 Q. Ifyouwent with Star with just the A items and didn't | 7 just closing and laying the people off. How they kept it a
8 have access to McWane's full line of domestic fittings, 8 secret, | don't know, but they did. And when | heard the
9 would you lose customers? 9 first plant was going to go down, it was like a joke.
10 A. Ofcourse. 10 There's two plants in New Jersey right now sitting idle.
11 Q. Would that mean a loss of opportunities to sell 11 Just -- so that's how much impact that it had, so
12 them -- because you sell typically on a one-stop shop 12 when you couple that to trying to do what you can do that's
13 basis, would that mean lost sales of pipe and hydrant as 13 notillegal, you are going to do what's -- to stay, the
14 well, and not just fittings? 14 biggest priority was to stay in business, so we had to kind
15 A. Oh, the whole gamut, but try this on. It's not just 15 of -- you had to kind of suck up on the domestic fitting
16 that one order. Think about it now if you was that man. 16 deal and doit.
17 The scary part is not losing them just once for the one job |17 Q. Do you have any plans to purchase domestic fittings
18 we couldn't supply, why would he come back to us if the | 18 from Star in the near future?
19 other guy took care of him. And the guy has been tryingto| 19 A. Oh, I think that that's going to -- if you want to be
20 get his business for whatever, take a number, 20 or 30 20 perfectly honest, | think that as soon as this goes, the
21 years. So the minute you give up on it and let the 21 question -- the answer would be yes, but you know what, I'm
22 competition in the door, you could be saying bye-bye for a | 22 not sure -- and this is a horrible thing to say, I'm pretty
23 long period of time. 23 convinced very shortly, very shortly could be -- | think in
24 Q. Were those the sort of concerns that caused you to 24 five years there won't be any domestic fittings. That's
25 make the decision not to purchase any domestic fittings 25 what so sad about the whole thing, because that's where we
Page 59 Page 61
1 from Star in light of McWane's distribution policy? 1 were headed until they did this. Do you follow? This
2 A. We've got to be fair about that too. When this was 2 is -- this is McWane's salvation because | mean -- you
3 all taking place, remember, there was no Star. You 3 don't have to talk to me to know that. The biggest and
4 understand? This is what got them in the business, with 4 best plant in the country was closed before any of this.
5 what's going on, got them in the business, but remember 5 Q. Thisin that sentence being the stimulus bill, the
6 now, they were just dreaming about it and getting ready. 6 ARRA; is that right?
7 So we couldn't have survived if we'd given everything to 7 A. Yes.
8 Star. They didn't have nothing when this all started to 8 Q. Do you have any plans to purchase domestic fittings
9 take place. 9 from Star in the near future? | guess | didn't understand.
10 Q. Canyou give us a sense of what your purchases from |10 A. I think that the question is, yeah, we'll do that, but
11 Star would have looked like if McWane didn't have it's 11 1think because now everything is off, we're just closing
12 distribution policy? 12 up like everybody else is for the year, closing out the
13 A. No, because of what I'm telling you about the economy.| 13 year, and we are going to start looking at purchases and we
14 We are hoping and praying that nothing to do with what we | 14 don't really get nothing rolling until March. January and
15 are talking about that this business is going to come back | 15 February is pretty slow. | would say -- | would say yes
16 now. It's coming back, but it really -- | mean, | don't 16 because all of the bets are off.
17 know if you understand the impact to this industry. 17 Q. When you say that, what do you mean, sir, all the bets
18 The impact of this economy to this industry is 18 are off. Has something changed with respect to --
19 greater combined in two years than it was ina hundred. 1 |19 A. Sure, they don't have the program anymore.
20 don't think most people understand that. We've closed pipe [ 20 Q. So could you explain that to me, your understanding of
21 plants that were never, and never is a bad word to use, 21 how that program has changed.
22 that were never closed. We have closed three of themso |22 A. You already know better than I do, | think, but they
23 far and | think there are some more that are going to go. 23 don't have a program.
24 It's unbelievable. We had 13 manufacturers, now we've got| 24 Q. When did this happen?
25 four. It's just unbelievable. The impact -- we have got 25 A. Right after Star got going.
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1 products from non-domestic foundries? 1 MR. WHITE: Objection.
2 A. Correct. 2 A. Yes.
3 Q. And Sigma supplies those 3 Q. If I refer to it as ARRA and
4 imported fittings to customers in the 4 Buy American, will you understand what
5 United States; correct? 5 I'm talking about?
6 A. Correct. 6 MR. WHITE: My objection
7 Q. Okay. What countries does 7 wasn't to the use of the phrase
8 Sigma import fittings from? 8 ARRA or Buy American, my objection
9 A. Mexico, India and China. 9 was that the question was overly
10 Q. Does Sigma have any 10 broad and vague.
11 experience operating or managing a 11 MR. THAGARD: Fair enough.
12 foundry? 12 BY MR. THAGARD:
13 MR. HASSI: Object to the 13 Q. How did ARRA affect -- or in
14 form. 14 2008 or 2009, how did Sigma think ARRA
15 MR. THAGARD: Strike that. 15 might affect its business?
16 That's a bad question. 16 MR. HASSI: Object to the
17 Q. Sigma has never run a 17 form.
18 foundry before, has it? 18 A. We would have -- we felt
19 MR. HASSI: Obiject to the 19 that if a percentage of the fittings
20 form. 20 which would previously have been accepted
21 MR. WHITE: Objection. 21 as foreign or imported fittings were
22 BY MR. THAGARD: 22 required to be now only domestic
23 Q. Okay. Sigma doesn't own its 23 fittings, that it would preclude us from
24 own foundries, does it? 24 a percentage of the business.
Page 38 Page 40
1 A. No. 1 Q. And what steps did Sigma
2 Q. There's a great deal of 2 take to respond to those concerns?
3 expertise that goes into running a 3 I guess, did Sigma
4 foundry; would you agree with that? 4 investigate sourcing product from
5 MR. HASSI: Obiject to the 5 domestic foundries?
6 form. 6 A. Sigma explored developing
7 A. Yes. 7 fittings in Korea first, which was
8 Q. Okay. Sigma would not have 8 thought of as potentially an acceptable
9 any of the expertise or experience of 9 ARRA product. And then when we realized
10 running a foundry, would it? 10 that channel might not bare out or it was
11 MR. HASSI: Obiject to the 11 not likely acceptable, we then looked at
12 form. 12 developing fittings on our own in the
13 MR. WHITE: Obijection. 13 U.S. and visited numerous or several
14 A. Not presently, correct. 14 foundries.
15 Q. You're familiar with the 15 Q. Okay. And what was your
16 American Recovery and Reinvestment Act;; 16 involvement on behalf of Sigma with the
17 correct? 17 investigation of developing domestic
18 A. Yes. 18 foundry sources?
19 Q. And you're familiar with the 19 A. 1 worked in a group with
20 Buy American provisions; correct? 20 several other people.
21 A. Yes. 21 Q. Who was in your group?
22 Q. What was significant to 22 A. Stuart Box, and at the time
23 Sigma about the -- can we refer to it as 23 Gopi Ramanathan, Victor Pais, Siddharth
24 ARRA and Buy American? 24 Bhattacharji. We worked sort of as a
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1 the number that | thought was important 1 sentiment in domestic fittings that would
2 to Sigma. 2 be a level greater than the domestic
3 Q. Okay. Did Sigma have any 3 percentage leading up to ARRA, but we
4 direct experience in direct manufacturing 4 would not have any hard data to
5 experience? 5 understand what that before was, during,
6 MR. HASSI: Object to the 6 nor after. That was a feeling.
7 form. 7 Q. That was another
8 MR. WHITE: Fittings or 8 uncertainty?
9 anything? 9 A. That's correct.
10 MR. THAGARD: Fittings. 10 Q. Sigma ultimately did source
11 A. Inthe U.S., worldwide? 11 some domestically produced pipe
12 Q. Correct. Inthe U.S. 12 restraints; correct?
13 A. Prior to this exploration, 13 A. That's correct.
14 we had not produced any AWWA waterworks 14 Q. Okay. Did that prove to be
15 fittings in the U.S. 15 difficult and challenging?
16 Q. Okay. ARRA presented a 16 MR. HASSI: Object to the
17 short-time horizon; correct? 17 form.
18 MR. HASSI: Object to the 18 A. Sigma is presently
19 form. 19 domestically manufacturing pipe
20 Q. What was the time horizon 20 restraints.
21 presented by ARRA? 21 Difficult is a little bit of
22 A. Although I didn't focus on 22 agray area. Manufacturing, in general,
23 that personally, what | understood was 23 is challenging.
24 the time horizon was from some -- a 24 Q. Well, were the projected
Page 70 Page 72
1 period in 2009 until a period | believe 1 timelines ultimately delayed?
2 in February or something in 2010, but | 2 MR. HASSI: Object to the
3 was not personally clear nor really 3 form.
4 focused on what that really meant, 4 A. | personally did not spend a
5 because, you know, dates like that come 5 considerable amount of time in our
6 and go. 6 domestic pipe restraint implementation
7 Q. But it was relevant to how 7 plan, but there were certainly delays.
8 fast you were going to have to gear up 8 Q. Do you know if the capital
9 this manufacturing process; correct? 9 expenditures were greater than were
10 A. Correct, yes. 10 projected for the development of
11 Q. And one of the things you 11 domestically sourced pipe restraints?
12 were trying to decide is whether or not 12 A. I don't know for a fact, but
13 you could do that in time to benefit from | 13 1 know there have been tooling
14 any funding that ARRA put into the 14 corrections and requirements and
15 fittings marketplace; correct? 15 additional movement of tooling from an
16 A. That's correct. 16 initial source to a secondary source, so
17 Q. Did Sigma have any interest 17 unless they were put into the budget,
18 in continuing to provide domestically 18 then we would be over the budget.
19 sourced fittings after ARRA expired? 19 Q. Okay. And even a couple of
20 A. There was reasonable 20 years after you initiated this project,
21 discussion, general discussion, and | 21 was production still limited with pipe
22 particular felt that post ARRA, A-R-R-A,| 22 restraints; do you know?
23 | like to call it A-R-R-A, post ARRA that| 23 A. 1 would say that production
24 there absolutely would be a carryover 24 of the domestic pipe restraints had --
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Page 193

business before Rick joined.

Q. Did the relationship between
the companies change when Mr. Tatman
joined?

A. From a buy/sell perspective,
Rick was less interested in working with
us, buying from us, even if the need was
there, so | would say he was less prone
to be open-minded to a buy/sell
transactional relationship. That's the

Page 195

.30 in the next sentence to be
multipliers?

A. That's correct.

Q. And do you understand that
he's calling to complain about the prices
that Sigma and Star are offering in
Florida and California?

MR. THAGARD: I'm going to
object to the form. I don't think
there's any testimony in the

11 way | would interpret it. record about that. It lacks
12 Q. | asked you some questions foundation.
13 about whether it was a competitive price. MR. WHITE: | agree.
14 In Mr. Pais's e-mail, he refers to it as Obijection; it lacks foundation.
15 perhaps the most competitive source for A. T'll need to hear the
16 the double A, in quotes, items. question again, I'm sorry.
17 Do you know what he meant by Q. Did you understand Mr.
18 that? Does competitive in that sentence Tatman to be calling to complain about
19 refer to competitive pricing? the prices that Sigma and Star were
20 A. Yeah. That the price offering in Florida and California?
21 offered by Tyler to Sigma for very 21 MR. WHITE: Obijection; lacks
22 popular fitting items, that that cost 22 foundation.
23 from them could be better than our own | 23 MR. THAGARD: Yeah; same
24 overseas COst. 24 objection.
Page 194 Page 196
1 MR. WHITE: Object to the 1 A. He provided some information
2 question; calls for speculation. 2 or feedback on what | wrote when |
3 Q. Sir, if you would take a 3 conveyed it to the people at OEM 5 in an
4 look at Exhibit 14. You answered 4 e-mail.
5 questions about this document just prior 5 Q. And to be clear, you wrote,
6 to the lunch break. 6 Mr. Tatman was upset; right?
7 This is a note you wrote 7 MR. WHITE: Actually, he
8 after a short conversation with McWane's 8 wrote Rick.
9 Rick Tatman; is that right? 9 MR. HASSI: | wanted it to
10 A. That's right. 10 be clear on the record.
11 Q. And do you recall anything 11 Q. You wrote, Rick was upset;
12 about this conversation, other than 12 s that right? That was your
13 what's embodied in what you wrote in the | 13 understanding of the purpose of the call,
14 e-mail here? 14 that he was calling you because he was
15 A. | don't particularly recall 15 upset; isn't that right, sir?
16 anything in addition to that. 16 MR. WHITE: Objection; lacks
17 Q. Okay. Let me ask you, when 17 foundation. You haven't
18 you write, Rick was upset by the numbers| 18 established who called who.
19 in Florida and California. 19 MR. THAGARD: Same
20 Do you understand the 20 objection.
21 numbers to be price? 21 A. 1don't recall whether I
22 A. Yes. 22 initiated the call, whether | was called,
23 Q. And you understand that 23 nor whether the subject matter of the
24 because you understand the .26 and the 24 call was specifically only about this
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1 particular one item. | don't recall 1 A. ldidn'tplay arolein
2 that. 2 DIFRA. | didn't attend any meetings. |
3 Q. Well, if you had discussed 3 knew what DIFRA was. | must have been
4 other things, would you have included 4 copied on some of the communication which
5 them in your e-mail to OEM 5, just as you| S was shared amongst people about DIFRA.
6 did in Exhibit 13, where you discussed 6 And that's what | recall.
7 issues in addition to what Mr. Tatman 7 Q. Do you know why you were
8 told you about the prices being 8 shared on that communication?
9 compromised in the market? 9 | asked a bad question. Let

10 MR. THAGARD: Object to 10 me withdraw it.

11 form. 11 Did you have an

12 A. lunderstand what | did in 12 understanding at the time as to why

13 the other e-mail. I don't recall whether 13 others at Sigma were sharing that

14 there were other subjects or what they 14 information with you by copying you on

15 were. 15 communications?

16 Q. When you say in the e-mail, 16 MR. WHITE: Hold on a

17 he said the .26 and .30 respectively were 17 second. | got to object to the

18 available from us both without any second| 18 form of the question because you

19 thought, the both has a reference to 19 say copy on the communications.

20 Sigma and Star; is that correct? 20 He may not have been copied. He

21 A. That's correct. 21 may have been part of an e-mail

22 Q. And that without any second 22 list.

23 thought, is that a reference to you're 23 A. Let me clarify by saying,

24 offering discounts off the published 24 many e-mails get sent to many people, so

Page 198 Page 200

1 multipliers down to a .26 and a .30 1 when you were asking me that question, |
2 without even trying to push back the 2 was saying, | don't doubt that I've been
3 customer, is that your interpretation of 3 copied on e-mails or have been included
4 what you wrote on August 22, 2008? 4 in e-mails which are related to DIFRA.
5 A. 1 would say based on what | 5 Q. Let's use one as an example.
6 wrote, that he was saying that Sigma and 6 Thisis CX 1130, and it's an e-mail in
7 Star would offer those discounts. 7 which you are copied dated Friday, May
8 Q. You're too quick to offer 8 30, 2008. And this is an e-mail that you
9 those discounts; is that fair? 9 received in the regular course of your

10 MR. THAGARD: Object to the 10 business?

11 form. 11 A. That's correct.

12 A. Too quick, that's fair. 12 Q. And you're copied on it, not

13 Q. And I'm sorry, you may have 13 as a member of a list like OEM 5 or OEM

14 told us, but who were the members of OEM| 14 20, but you're listed as one of the cc's;

15 5 at this point in time, August 2008? 15 do you see that?

16 A. That's Victor Pais, 16 A. Uh-huh.

17 Siddharth Bhattacharji, Larry Rybacki, 17 Q. That'sayes.

18 Tom Brakefield and myself. 18 A. Yes.

19 Q. And at that point in time 19 Q. Do you know why Mr.

20 Mr. Rybacki was responsible for pricing 20 Brakefield copied you on this e-mail?

21 at Sigma; is that right? 21 A. No, I don't. First of all,

22 A. That's what | said. 22 | don't recall this e-mail. | don't

23 Q. Sir, what role, if any, did 23 recall ever receiving the e-mail, but |

24 you have in DIFRA? 24 obviously was copied on it.
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1 MR. RENNER: Let's go off the record for a 1 percentage of your current output that might be
2 moment. 2 domestic, did you expect that to be in addition to your
3 (Discussion off the record.) 3 current output, or did you expect the domestic market
4 BY MR. RENNER: 4 output to cannibalize your existing output in some way?
5 Q. Mr. Rona, I'd like to show you what's been 5 A. I don't think -- | don't exactly recall any
6 marked as Exhibit 240. 6 specific plan. However, | didn't think we thought it
7 Exhibit 240, sir, is an e-mail and attached 7 would be A plus B because we knew that work that was
8 spreadsheet that | believe contains an analysis that 8 previously foreign was being converted to ARRA jobs.
9 you performed concerning the profitability of entry 9 So thinking about it in a short-term window, we
10 into the domestic production of ductile iron pipe 10 would be looking at it as some of the business would
11 fittings. 11 be -- it depends on what we felt about the actual
12 Is that correct? 12 changing of the actual import market. 1f we thought
13 A Yes. 13 the import market would be totally flat year over year
14 - - - - - 14 and the ARRA business which was going to be converting
15 EXAMINATION 15 all existing jobs whatever percentage we thought, then
16 BY MR. DEL BUONO: 16 it would be A minus B, and then whatever was left would
17 Q. Just some background questions about this 17 be the blended market or the import market.
18 document. 18 So there was no -- | don't recall any
19  A. Uh-huh. 19 hard-and-fast rule. 1 know we used a model of |
20 Q. What was the specific purpose of putting this 20 believe approximately 25 percent for certain size
21 all together? 21 ranges and 30 percent for certain size ranges and
22 A. The purpose of the document was -- | would look |22 40 percent for certain size ranges as our estimates of
23 atitin one respect as a capital budgeting project. 23 what we thought would be converted or what would have
24 Our goal was to simulate what potential we thought there | 24 been imported and could become domestic.
25 was for the domestic market in the ARRA business. 25 Q. Well, that seems to imply that you'd expected
Page 23 Page 25
1 So we took an historical usage of our product 1 one-for-one cannibalization, the 25 percent of your
2 and we estimated what a percentage of that -- what 2 outputin certain sizes.
3 percentage we thought would be potentially availableto | 3 A. | understand what you're saying. | don't
4 usinthe ARRA or domestic market. 4 recall we ever sitting and saying it would -- yes.
5 We then visited numerous foundries, which are 5 In--1--1don't remember ever having conversations
6 along the bottom. They're acronymed. That's a--these | 6 where we actually said it will be 25 percent, but yes,
7 are different foundries. 7 | understand what you're saying.
8 And then -- so we estimated the cost to 8 Q. Sois it a fair assessment to say that you
9 produce, we estimated the amount we thought we could | 9 expected you could lose up to 25 percent in certain
10 sell, and we estimated the market price that we would 10 sizes of your existing imported output?
11 be able to sell it for. And based on that, we came up 11 A. Could, yes.
12 with a first model for what we thought our 12 Q. If you did not have a domestically sourced
13 profitability could be. That was the beginning of the 13 offering of those sizes?
14 review. 14  A. That's correct. But for us the 25 percent was
15 Subsequently after that when we thought about 15 just our estimate. We had no -- we had no idea.
16 the idea of approaching McWane to see if they would 16 I mean, we had no data or information that would
17 sell us as an alternate plan, we added a function of if 17 allow us to know exactly what it was.
18 we requested certain pricing from them as a discount 18 Q. Not scientifically based.
19 off the published pricing that was in the market for 19 A Not scientifically based.
20 domestic fittings what would be our profit from that. 20 Q. Who gave input to this model?
21 And we also estimated that if we bought from 21  A. Victor Pais. Siddharth Bhattacharji. In
22 them and sold as a master distributor that our -- the 22 totality, | would say everybody in the SDP group gave
23 amount we would sell might be different than if we 23 some input, some more than others.
24 actually produced it on our own. 24 Q. Are there some very important assumptions that
25 Q. When you said that you were estimating the 25 go into the model besides these estimates of how much of
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1 We even talked to ACIPCO about using some of 1 because they were -- they were buying their domestic
2 their tooling that they may have set aside over the 2 fittings from McWane or whatever they needed. | don't
3 time that they closed certain foundries, and we looked 3 know what their volumes were or how much they bought,
4 at the viability of that -- we discussed with them that 4 but they were buying from McWane. They -- when ARRA
5 we were considering it because they were concerned about| 5 came, they | imagine were imploring their own options as
6 the supply of fittings. 6 a manufacturer as to what they would do. And when they
7 Q. Why were they concerned about the supply of 7 approached us, we had told them that we were also
8 fittings? 8 considering to produce domestically
9 A. They were just concerned about the supply to 9 Q. You testified that you imagine that U.S. Pipe
10 meet their jobs. 10 was exploring their own options.
11 Q. Idon'tunderstand, sir. 11 Why did you think that?
12 Why were they concerned at this time when you 12 A. Because they told me that. Meaning, they said
13 testified that they had had access to domestic fittings 13 that their management had asked the purchasing director
14 through SIGMA from McWane before? 14 to -- that he should look at their options, U.S. Pipe's
15  A. Ithink the enormity of the spike in the volume 15 options.
16 that they felt that they would -- you know, they just 16 Q. Did U.S. Pipe explain to you why they were
17 wanted to be assured that we would be able to provide 17 taking that step?
18 them with the fittings in a timely manner. 18  A. They have all their own tooling, which is still
19 Q. Did you offer them those assurances? 19 inthe U.S. in various different places, and they felt
20 A Yes. 20 that they had a need to have a ready availability of
21 Q. Who at ACIPCO did you offer these assurances 21 Aittings for the spike in the business.
22 to? 22 Q. Did U.S. Pipe express any concern to you about
23 A. | spoke to Mike Hayes, who was the purchasing 23 dealing with McWane directly for domestic fittings?
24 manager, and | probably spoke to Jerry Burns, whoisa |24  A. | don't think they expressed any concern. They
25 sales manager. 25 were buying from McWane.
Page 99 Page 101
1 Q. Anyone else? 1 Q. I'm just curious why they would involve you in
2 A. | might have spoken to smaller people in 2 these discussions. You don't have domestic fittings at
3 purchasing or ran -- meaning, | don't -- those were the 3 thetime. You sell imported fittings. They have a
4 primary contacts. 4 ready supply of domestic fittings through McWane.
5 Q. Sir, in your conversations with these two 5 A. Uh-huh.
6 gentlemen, what was the nature of the assurance you 6 Q. Why did this come up?
7 offered them with respect to domestic fittings? 7 A. | think they maybe felt that since they were
8 A. We told them that we would either -- we were 8 buying their imported fittings from us at the time that
9 exploring the idea of producing fittings on our ownand | 9 if we were going to do something based on our assessment
10 that if we didn't decide to do that -- and I'm not sure 10 of the market that they would just as soon have the
11 of the sequence of exact events -- that we would assure | 11 opportunity to buy the fittings from us.
12 that the fittings we were getting from McWane, thatwe |12 Q. Is it fair to say that U.S. Pipe encouraged
13 would still be able to do that. 13 SIGMA to enter domestic production?
14 Q. Did McWane -- what happened to the arrangement | 14 A. No. | would -- no.
15 that SIGMA had in 2008 to purchase domestic fittings 15 Q. How would you characterize U.S. Pipe's
16 from McWane? Was that still operative through 2009? |16 communications to SIGMA concerning the possibility of
17 A. Yeah. We were -- we were continually buying 17 SIGMA entering domestic production?
18 from them and then -- we were -- that never changed or |18  A. U.S. Pipe was concerned from their perspective,
19 suspended, meaning we were always -- we always had 19 whatever that was. They charged their VP of purchasing
20 access to the fittings. 20 to come up with a plan. | got the feeling they didn't
21 Q. Okay. Did you have any conversations with 21 have the resources, inertia, manpower, to launch an
22 U.S. Pipe about entering domestic production? 22 effort. And when | told them that we were looking into
23 A. Yes. 23 possibly doing it, they were relieved and felt that
24 Q. And what were those conversations? 24 they thought that their efforts to do it, to source
25 A. The conversation -- U.S. Pipe approached us 25 fittings, would be a duplication and that if we did it,
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1 they would just assume that we would extend the offerto | 1 been feasible?"
2 sell them from the domestic production if we went that 2 THE WITNESS: Yes. That's my opinion.
3 route. 3 BY MR. RENNER:
4 Q. Did you make any -- did you offer U.S. Pipe any 4 Q. Thank you.
5 assurances that you would have domestic fittings? 5 Mr. Rona, | believe you testified that ACIPCO
6 A. Clarify "assurances." 6 had some tooling that might have been of assistance to
7 Q. Uh-huh. 7 SIGMA in entering domestic production?
8 Well, what -- what did you tell U.S. Pipe about 8 A. Correct
9 your plans for domestic production? 9 Q. And just describe the inventory of tooling that
10  A. I --that we were working on it and that we were 10 you have in mind.
11 working hard at it and that we were looking at it 11 A. They had always produced all their fittings at
12 seriously and that it was a viable option for us in that 12 one time, so when they pared down their manufacturing
13 we felt that we needed to do something. 13 and decided not to produce, they had inventory of
14 Q. When you say you felt you needed to do 14 toolings of certain sizes and configurations and items
15 something -- 15 at different foundries or warehouses, and so on.
16  A. Meaning we weren't going to do nothing. 16 And | believe at one time they did either
17 Q. Uh-huh. 17 provide us with a list of what they had in a form that
18  A. We weren't going to just say we have no answer 18 isnot that. It's parts and pieces of -- pieces of
19 and we'll just hope that it goes away. 19 tooling. And they said, Look, whatever we have, if you
20 Q. And at this time you were also negotiating an 20 want to use that to manufacture it -- to use it if it
21 MDA with McWane; right? 21 can be utilized, please go ahead and you certainly
22  A. Atsome point we were -- excuse me. At some 22 can -- and we didn't talk about any commercial terms
23 point we were negotiating an MDA with McWane and still| 23 about how much the tooling would cost, but they offered
24 pursuing our domestic. Correct. 24 the tooling to us as -- and in the end, what they had
25 Q. When you say you needed to do something, what if | 25 was no longer usable or would not be transferable to any
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1 the MDA with McWane didn't pan out? What then? 1 of the foundries | believe that we discussed.
2 A. That's a question from before. 2 It was -- it was a general discussion. It was
3 We never got to that point. And in my mind... 3 not a drawn-out discussion.
4 Q. Butin the -- I'm sorry, sir. Go ahead. 4 Q. Did SIGMA take efforts to inves