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COMPLAINT COUNSEL'S MOTION FOR LEAVE
IN SUPPORT OF
ITS MOTION TO REOPEN THE RECORD AND ADMIT:RESPONDENTS' POST
INITIAL DECISION ADVERTISEMENTS AND COMPLAINT COUNSEL'S
AUTHENTICATING DECLARATION
.

.

Pursuantto 16 C.P.R. § 3.22(d), Complaint Counsel respei::tfullymoves for leave to file a
reply in support of its Motion to Reopen the Record and Admit Respondents' Post-Initial
Decision Advertisements and Complaint Counsel's Authenticating Declaration, filed with the
Commission on June 13,2012. In their responses to the motion and in their brief on appeal,
Respondents set forth inconsistent factual assertions regarding the post-initial decision
advertising campaign and dissemination of the challenged advertisements. Complaint Counsel's
reply directs the Commission's attention to these facts and responds to Respondent's assertions
which are directly relevant to the Commission's decision regarding the appropriate remedy to
impose in this matter.

Complaint Counsel is conditionally filing the reply with this motion, which is appended
hereto as Attachment A.

Dated: July 2, 2012

Respectfully submitted, ..
/s/ Tawana E. Davis
Tawana E. Davis
Heather Hippsley
Complaint Counsel
Federal Trade Commission
600 New Jersey Avenue, NW, NJ-3212
Washington, DC 20580
Phone: 202-326-2755, -3285
Fax: 202-326-3259
Email: tdavis@ftc.gov, hhippsley@ftc.gov
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..... .
. . MOTION FOR LEAVETO F1LE AMPLY IN SUPPORT OF ITS MOTION .
. TO REOPENTHE RECORD AND ADMIT RESPONDENTS' POST-INITIAL .....
DECISION ADVERTISEMENTS AND COMPLAINT COUNSEL'S AUTHENTICATING
DECLARATION.

On June 13, 2012, Complaint Counsel filed a Motion for Leave to File a Reply in
Support of its Motion to Reopen the Record and Admit Respondents' Post-Initial Decision
Advertisements and Authenticating Declaration ("Motion for Leave to File a Reply").
It is ORDERED that Complaint Counsel's Motion for Leave to File a Reply is

GRANTED.
By the Commission.
Issued:

----------
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COMPLAINT COUNSEL'S REPLY IN SUPPORT OF ITS..
.....
MOTION TO REOPEN THE RECORD AND ADMIT RESPONDENTS' POST..,INITIAL
DECISION ADVERTISEMENTS AND COMPLAINT COUNSEL'S AUTHENTICATING
DECLARATION

Pursuant to 16 C.F.R. § 3 .22(d), Complaint Counsel respectfully files this reply in
support of its Motion to Reopen the Record and Admit Respondents' Post-Initial Decision
Advertisements and Complaint Counsel's Authenticating Declaration, filed with the Commission
on June 13,2012 ("Motion to Reopen"). Complaint Counsel directs the Commission's attention
to Respondents' opposition to the Motion to Reopen, in which they admit that they have
disseminated the post-initial decision ad campaign, which recirculates some of the challenged
ads. Respondents' position is inconsistent with the facts and arguments represented in their
Appeal Brief. Unless the evidence of the recirculated ads is admitted, Complaint Counsel is not

able to fully address the factual inaccuracies in Respondents' Appeal Brief and the
deliberateness of their on-going actions.

DISCUSSION
. Here, Respondents try to block their own new ad·campaign from the record, while
incorrectly asserting in their Appeal Brief that they have not run the challenged ads since the
Commission began its investigation. The Commission should not accept this inconsistency, and
should admit into the record the new ad campaign.

A. Respondents' Claim That the New Ads Lack Probative Value Is Without Merit
Respondents' claim that their new ad campaign "had nothing to do with making health
claims as alleged in the Complaint," and istherefore not probative. CRespo Qpp. at 5). However,
much of the campaign makes the exactdaicischallenged below. For example,as Respondents
admit, seven of the challenged ads embedded in Respondents' current website are part ofits new
catnpaign. (Resp.Opp; at2 n.3). The New York Times advertisement makes avirttiallyexpress
claim that POM Juice is proven to preyent and reduce the risk of recurrence of prostate cancer.
.

.

.

See Resp. Appeal Brief at 23 ("improve prostate health ... is really just another way of saying
that the POM Products reduce the risk [of] prostate disease ...."). Moreover, in arguing that
injunctive relief in this matter is unwarranted, Respondents' claim that they have stopped the
conduct at issue. (Resp. Appeal Brief at 40). The post-initial decision advertising campaign
clearly shows otherwise.
Respondents' behavior is highly probative of their expected conduct if the ALJ's Initial
Decision and Order stand. Complaint Counsel seeks to admit the new ads to show that
Respondents immediately recirculated certain challenged ads after the Initial Decision as if the
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ALJ found them to be lawful. In fact, the ALl only stated there was insufficient evidence to
determine whether these ads make the challenged claims. (ID at 224 (emphasizing "this is not a
finding that the advertisements do not convey the alleged claims")). Complaint Counsel
promptly appealed the ALl's finding on the ads that Respcm:defltsnoWrecitculate, arid the
Commission has yet to rule on them. In addition, Complaint Counsel's Appeal Briefurges the
Commission to impose Part I of the Notice Order as appropriate relief. Respondents' new
campaign underscores this need by demonstrating that Respondents' claim that it has ceased the
conduct at issue is incorrect.

B. Respondents' Complaints About Prejudice Are Baseless
Respondents offerunpersuasive arguments about supposed prejudice if their own new ad
.

.

.

campaign is admitted. It belies common sense for Respondents, who created and disseminated
these ads that are are directly relevant to their future conduct, to claim that it is unfair for the
Co:rnmission. to consider themwhen fashioning an effective remedy; The Commission should·
.

consider
this information, particularly in the face ofRespondents' claims on appeal that they are
.
.

.

reformed.
Respondents claim that Complaint Counsel is "shoehorning" the new advertisements into
the original Complaint as if they are newly challenged claims. The new ads are not offered to
establish liability, but to establish the need for the Notice Order and to rebut arguments in
Respondents' Appeal Brief based on erroneous facts. (Resp. Appeal Brief at 39-40). Thus,
Respondents' cases citing notice for purported new law violations are irrelevant.
Finally, Respondents suggest that they should have an opportunity to challenge the
evidence or that the proceedings should be delayed for them to do so. (Resp. Opp. at 6).
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Respondents' arguments are meritless. They need not "challenge" the evidence with witness
examinations. The authenticity of the ads is undisputed; Respondents admit to creating and
disseminating them. Respondents will have sufficient opportunity to "challenge" their relevance

for the limited purpose, ofdeterininin.g "irijl.111ctlve relief.l

SeeChrys/er Corp;v.- FI'C, 561F.2d"

357,362-63 (D:C.Cir.1977) (finding Commission "was not required to allow" Respondentto
submit rebuttal evidence after admitting newly created advertisements into record even after all
briefing and oral argument had been completed); see generally, e.g., Mester Mfg. Co. v. INS, 879
F .2d 561, 569 (9th Cir. 1989) (noting the "flexible standard of due process" in administrative
proceedings that depend on the circumstances).

c.

Mr. Tupper's Claim,about His Relationship to Corporate Respondents Is
"UnsupportedAnd Does Not Preclude Admitting the New Advertisements
.

,

,

Mr. Tupper's claim that he no longer works for Corporate Respondents isunsupporied by
thetecord?Notwithstanding his current employment status, evidence including the new

ad~ertisements is relevant to 'the imposition of the Notice Order against him. ' TheC~~ssio~
previously entered asimilar consent order against POM's former Scientific Director, Mark
Dreher, Ph.D., even though he had left the company at the time the order was entered. 3 Although

Assuming the Commission rules on the motion to reopen quickly, Respondents may argue the
campaign's relevancy in their opposition to Complaint Counsel's Appeal Brief due July 18,
2012, their reply to Complaint Counsel's opposition to Respondents' Appeal Briefs due July 25,
2012, and at oral argument scheduled for August 23, 2012.
1

At trial, Mr. Tupper testified that he "plan[ned] to leave POM by the ~nd of this year [2011]
most probably." (Trial Tr. at 2973). While the Initial Decision stated that "Mr. Tupper retired
from POM at the end of the [sic] 2011," (ID~40), it only cited Mr. Tupper's trial testimony,
which revealed his intent to retire, but not that he in fact did so.

2

3

See In the matter ofMark Dreher Ph.D., FTC File No. 082-3122.

4

Mr. Tupper may no longer work for POM, he still could rejoin Corporate Respondents or advise
them as a consultant in the future, as Mr. Dreher has. 4 Thus, evidence related to the imposition
of the Notice Order is relevant to his Order. Moreover, on appeal Mr. Tupper adopts all facts
and arguments in Respondents; Appeal Brief. (Tupper AppearBriefat 1).·· Thus,.it is 6rily-fair '; ..
for the Commission to be able to consider this rebuttal evidence in relation to Mr. Tupper's
order. Mr. Tupper will not be prejudiced if the Commission does so.
CONCLUSION
Based upon the foregoing, Complaint Counsel respectfully requests that the Commission
grant its motion and enter the proposed order reopening the record and admit: (1) the
advertisements Respondents disseminated after the issuance of the Initial Decision; and (2) th~ .
Declaration ofWilliaill DuckIow authenticating these advertisements ..

Dated: July 2, 2012

Respectfully submitted, .
/s/TawanaE. Davis
Tawana E. Davis
Heather Hippsley
Complaint Counsel
Federal Trade Commission
600 New Jersey Avenue, NW, NJ-3212
Washington, DC 20580
Phone: 202-326-2755, -3285
Fax: 202-326-3259
Email: tdavis@ftc.gov, hhippsley@ftc.gov

4 For example, since leaving POM, Mr. Dreher has worked as a scientific consultant to Roll's
,-company Paramount Farms. (E.g., CX1366 (Dreher, TCCC Dep. at 5-6; CCCF112).
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CERTIFICATE OF SERVICE

I certify that on July 2, 2012, I filed and served Complaint Counsel's Motionfor Leave to File a
Reply in Support ofits Motion to Reopen the Record and Admit Respondents' Post-Initial
Decision Advertisements and Complaint Counsel's Authenticating Declaration and an
ac<:;ompanyingReplyupon the fo!1()WngCis set forth below~",_~,:;:,,,·-,·c.' __ -._.' , ,
,",,_
One electronic copy via the FTC E-Filing System and twelve paper copies to:
Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W., Room H-159
Washington, DC 20580
One paper copy and one electronic copy via email to:
The Honorable D. Michael Chappell
Administrative Law Judge
600 Pennsylvania Ave, N.W. Room H-110
Washington, D.C. 20580
Email: oaU@ftc.gov
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elect~o~C60PY via ema.il to:
JdhnD; Graubert, Esq.
Covington & Burling LLP
1201 Pennsylvania Ave.; N.W.
Washington, D.C. 20004-2401 .
.
Email: Jgraubert@cov.com;sperryman@cov.com
Kristina Diaz, Esq.
Roll Law Group
Email:.kdiaz@roll.com
Edward P. Lazarus, Esq.
c/o Michael Small
Akin Gump Strauss Hauer & Feld LLP
2029 Century Park East, Suite 2400
Los Angeles, CA 90067
Email: lazarus.eddie@gmail.com
Bertram Fields, Esq.
Greenberg Glusker
Email: bfields@greenbergglusker.com
Attorneys for Respondents
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Date: July 2, 2012

lsI Tawana E. Davis
Tawana E. Davis
Complaint Counsel
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