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- . UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In The Matter Of )} PUBLIC DOCUMENT
)
OSF HEALTHCARE SYSTEM )} Docket No. 9349
And )
ROCKFORD HEALTH SYSTEM )
)

NON-PARTY HUMANA INC.’S MOTION FOR JN CAMERA
TREATMENT OF PROPOSED EVIDENCE

Humana Inc. ("Humana"), which is not a party to the above-captioned matter,
respectfully requests that this court grant in camera treatment of documents that the undersigned’
has been notified have been designated for introduction into evidence in the administrative trial
in this matter. Pursuant to 16 C.F.R. §§ 3.45 and 4.10(g), Humana seeks in camera treatment for

the un-redacted versions of following documents:

1. PX4260 (Humana-00018),! in its un-redacted form, which is an internal
communication regarding the amount of Humana’s claims and insured hves in the
Rockford area;

2. The un-redacted versions of PX4258-001 (Humana-000007) and PX4258-004

(Humana-000010) and all of PX4258-002 (Humana-000008), which are part of
competitive information and research ntled “Implications of OSF purchasing
Rockford Memorial — Humana’s View

3. The un-redacted versions of PX 4258-006 .and 007 (Humana-000001 and
000002), which are internal communications containing Humana’s competl‘uve
information;

The Declaration of Rob Hitchcock in its un-redacted form (PX 0255); and

5. The depos1t10n testimony of Rob Hitchcock and Dave Reynolds with the
exception of the specific testimony identified by Defendants’;

t Plamtlﬁ' identified the documents with a PX prefix. Humana, however, identified its documents with a prefix of
umana”. For convenience sake, both prefixes will be referenced herein.

% The pages of the Rob Hitchcock deposition identified by Defendants are: 8-9, 16, 18-19, 21-22, 26, 31-34, 42, 49-
50, 54, 56-57, 62-63, 70, 74, 76, 80-81, 86, 88, 105, 108, 123, 149-50, 159, 163, 168 and 173. The pages of the
‘Dave Reynolds deposition identified by Defendants are: 5, 6, 7, 9, 10, 14, 15, 22, 24, 26, 28, 30, 35, 39, 40, 45 and
46. Defendants also made a cursory reference to documents in their Notice, but did not identify any such
documents. Humana must assume, therefore, that Defendants do not intend to introduce any documents.



Certain information contained in these documents is competitively sensitive and is held in strict
confidence by Humana. Public disclosure of these documents is likely to cause direct, serious
harm to Humana's competitive positién. Therefore, pursuant to 16 C.F.R. § 3.45(b), Humana
respectfully moves for in camera treatmept of these documents. Humana has, however, provided
to all counsel in this matter redacted versions of these documents and has no objection to counsel
using the redacted documents. If, however, counsel intends to use the un-redacted versions,

Humana requests in camera treatment.

I 'HUMANA'S CO_NFIDENTIAL DOCUMENTS QUALIFY FOR IN CAMERA
TREATMENT UNDER THE FEDERAL TRADE COMMISSION'S RULES OF

PRACTICE.

Requests for in camera treatment will be granted where public discl.osure of the
document in question "will result in a dearly defined, serious injury to the corporation requesting
in camera treatment." See 16 C.F.R. 3.45. | That showing can be made by establishing that theA
document in question is "sufficiently secret and sufficiently material to the applicant's business
that disclosure would result in serious competitive injury." In re Dura Lube Corp., 1999 F.T.C.
LEXIS 255, *6 (Dec. 23, 1999) (quoting General Foods Corp., 95 FTC 352, 355 (1980)). In this
context, "the courts have generally attempted to protect confidential business information from
unnecessary airing." HP. Hood & Sons, Inc., 58 F.T.C. 1184, 1188 (1961).

Six factors are considered when a party or non-party believes information is sufficiently
material and sufficiently secret that disclosure would result in serious competitive injury:

(1) the extent to which the information is known outside of the applicant's business;

(2) the extent to which the information is known by employees and others involved in the
applicant’s business;

(3) the extent of measures taken by the.applicant to guard the secrecy of the information;
(4) the value of the information to the applicant and its competitors;

(5) the amount of effort or money expended by the applicant in developing the information;
and




(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

Dura Lube, 1999 F.T.C. LEXIS 255 at *6-*7 (quoting Bristol-Myers Co., 90 F.T.C. 455, 456
(1977)).

18 PUBLIC DISCLOSURE OF BUSINESS DOCUMENT WOULD RESULT IN
SERIOUS COMPETITIVE INJURY TO HUMANA.

A. Humana Has Preserved the Confidentiality of the Documents and Information in
Question. :

Humana bas taken substantial measures to guard the information contained in Exhibits A
through D by limiting dissemination of such information and taking every reasonable step to
protect its confidentiality. (See Declaration of Helen Thompson (“Decl.”), attached as Exhibit E,
12). Such information is only disclosed to particular Humana employees. Jd. The informatjoﬁ is
not known outside of Humana except to the extent necessary to engage in contract ﬁegotiations,
and it would be extremely difficult for Humana's competitors or other outside persons to acéess
or duplicate the information contained in the documents at issue. Id. These efforts demonstrate
that Humana has gone through great lengths to preserve the confidentiality of the information
contained in these documents.

B. Disclosure of the Information Contained in the Documents in Question Would
Result in Serious Competitive Injury to Humana.

1. The June 10, 2011 Email from Fred Nelson to Rob Hitchcock, In Its Un-
Redacted Form, Is Entitled to Jn Camera Treatment.

Pursuant to a subpoena duces tecum, non-party Humana produced an internal email from
Humana’s Market Director, Finance and Provider Engagement, Fred Nelson, to Rob Hifchcock,
Humana’s Vice President of the Western Division, Medicare Market Operations. A copy of the
Email, in both un-redacted and redacted form, is attached hereto as Exhibit A. This email

contains highly confidential and proprietary information related to the number of Humané’s self-




insured lives in the Rockford area as well as the total amount spent by Humana on claims related
to care provided by Primary Care Physicians in Humana’s network. This information is not
available to the public or to Humana’s competitors and was gleaned from Humana’s databases,
gathered solely for internal use and was not intended for dissemination outside Humana. This
information is not otherwise available to those outside Humana, is maintained as a private
communication within Humana, and, if made public, would be allow Humana’s competitors to '
take advantage of the pricing information to Humana’s detriment. (See Decl. § 3).

As such, it is clear that this email (PX4260) should not be made public and should instead
be viewed in camera only.

1. The Un-redacted Version Of Implications of OSF Purchasing Rockford Mcmorlal
— Humana’s View, Is Entitled to In Camera Treatment.

Humana also produced a Power Point presentahon, the first page of which is titled
Implications of OSF purchasing Rockford Memorial — Humana’s View. The presentation is five
pages in total. A copy of the redacted and un-redacted versions of the pages at issue is attached
as Exhibit B. Importantly, Humana is not seeking in camera treatment for all of the slides.
Indee&, Humana requests only that the un-redacted versions of PX4258-001 and PX4258-004
(Hmnana—006007 and Humana-000010) and all of PX4258-002 (Humana-000008) receive ir
camera treatment. Importantly, the redacted versions of PX4258-001 and PX4258-004 do not
require in camera treatment. Two pages of the presentation, PX4258-003 and 005 (Humana-
000003 and 000005) need no special treatment, as they contain information gleaned from public
sources and are not properly deemed confidential.

In contrast, PX4258-001 and PX4258-004 (Humana-00007 and Humana-00010}) and all
0of PX4258-002 (Humana-000008) contain commercially sensitive information, including

specific contract terms that are not public, descriptions of market advantages, as well as




Humana’s commercial and Medicare utilization for Roc;kford M‘_smorial, OSF and
SwedishAmerican hospitals. Indeed, the table on PX4258-002 (Hﬁmana-OOOOOS) specifically
identifies the amount Qf claims made, the amount allowed, the amount paid by Humana and the
discount applied with respect to Humana’; insureds in Winnebago County. The documents also
set forth Humana’s market share as it related to each of the three hospital providers. This
information was gleaned from Humana’s own databases, and is not available to anyone outside
Humana, especially éompetitors. If this information We;e available to Humana’s competitors, it
would allow them to peer into Humana’s most confidential business information and then use
that information to Humana’s disadvantage in the marketplace. Moreover, there is no justifiable
reason as to why the pubﬁc a;t Ia;ge should have access to this information. (See Decl. § 4).

Humana therefore respectfully requests that u;l-redacted versions of PX4258-001 and
PX4258-004 (Humana-000007 and 000010) and all of PX4258-002 (Humana-000008) be given
in camera treatment, but, if the parties seek to introduce the redacted versions of PX4258-001
and 004, then no special treatment is required.

2. . The Un-Redacted Versions of Internal Emails Containing Humana’s Competitive
Information Is Entitled To /n Camera Treatment.

Another internal email chain is likewise entitled to additional protection. The documents
identified as PX4258-006 and 007 (Humana-000001 and 000002) are internal communications
which outline premiums paid by Humana insureds as well as strategies for renewing the
contracts for employers in Winnebago County. A copy of the redacted and un-redacted versions
of the emails is attached hereto as Exhibit C. This information was not intended for public
disclosure and deserves in camera treatment. As with the other emails and information, this
information is maintained solely for Humana’s use, is not available to anyone outside Humana

and would put Humana at a competitive disadvantage if the information were made public. In
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contrast, the redacted versions of these communications do not require special treatment. (/d
). ‘Accordingly, if the parties wish to introduce the redacted versions, in camera treatment is

not required.

3. The Un-Redacted Declaration of Rob Hitchcock Is Entitled To In Camera
Treatment. '

It is also understood that the parties wish to introduce the Declaration of Rob Hitchcock
in this matter. Humana, in communications with the defendants, has already agreed to the use of
the Declaration but only in its redacted form. The redacted and un-rédacted versions are
attached for the Court’s review as Exhibit D. The un-redacted version is entitled to in camera
treatment because the information redacted from the Declaration relates directly to the number of
cére in Winnebago and Boone counfies, and the percentage of Humana’s “épend” on primary
care services-that was paid to Swedish American Hospital. This information is highly sensitive
and not available to the general public or Humana’s competitors. Moreover, there is no
legitimate reason as to why the public needs or is entitled to this business information. The
public’s right to access and the rights of Humana to frotect is confidential commercially
sensitive information w111 be fully served if the redacted information is given in camera
treatment. Id

4, - The Rob Hitchcock and Dave Reynolds Depositions Are Entitled to Jn Camera
Treatment.

Finally, with the exception of the testimony identified by the defendants, Humana
requests that the remainder of the Rob Hitchcock and Dave Reynolds Depositions receive in
camera treatment. Mr. Hitchcock has testified as to Humana’s internal strategies, its view of the
market and how it intends to respond as well as Humana’s pricing and reimbursement

information. Mr. Reynolds testified as to specific contract terms that are not public and internal




communications regarding Humana’s contract strategies. With the exception of the excerpts
identified by the parties, there is no justification for allowing this information to be made qulic.
Disclosure éf this information could result in serious damage Humana's competitive advantage in
the marketplace.

This is information that could be used by Humana's ;6fnpeﬁtors for £heir own advantage
in targeting Humana's providers and analyzing the manner in which Humana determines its rates.
ld. Disclosure of this information could result in serious damage Humana's competitive
advantage in the marketplace. (/d. { 6)

C. The Public Interest in Disclosure of the Doéuments in Question is Outweighed by
the Likelihood of Serious Competitive Harm to Humana.

As a non-party to this matter, Humana deserves "special solicitude" as a non-party
réquesting in camera treatment for its @nﬁdential business information. In the Matter of Kaise
Aluminum & Chemical Corp., 103 F.T.C. 500, 500 (1984) (order directing in camera treatment
for five-year-old sales statistics of non-parties). In camera treatment of information, for
reasonable time periods, encourages non-parties to cooperate with future discovery requests in
adjudicative proceedings. Id. Humana has cooperated with the discovery demands in this case
aﬁd has even acceded to requests that the redacted versions not receive in camera treatment.
Conversely, "public understanding of this proceeding does not depend on access to" Humana's
highly confidential information. Id. The balance of interests clearly favors in camera protection
for Exhibits A through D. See Bristol, 90 F.T.C. at 456 {describing six-factor test for

determining secrecy and materiality).

D. Protection for Exhibits A Through D Should Extend For 5 Years.
The nature of the highly confidential information contained in Exhibits A though D

watrants Jasting protection. Information contained in the documents, including but not limited to




information regarding how Humana negotiates contracts and determines rates, and financial
information regarding utilization of various Humana providers, is vital to Humana's competitive
position and business strategy. Accordingly, Humana respectfully requests that Exhibits A

through D be afforded in camera protection for a period of five years.

Respectfully submitted,

Ot . fp——
Christie A. Moore

John K. Bush

Bingham Greenebaum Doll LLP
3500 National City Tower

101 South Fifth Street

Louisville, KY 40202-3197

Phone: (502) 589-4200

Emails: cmoore@bgdlegal.com
jbush@bgdlegal.com

COUNSEL FOR HUMANA INC.
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CERTIFICATE

OF SERVICE

1 hereby certify that on the 22" day of March, 2012, a true and correct copy of the
foregoing was served, via e-mail, to the following:

Matthew J. Reilly

Jeffrey H. Perry

Kenneth W. Field

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Ave., N.W.
Washington, DC 20580
Telephone: 202-326-2350
Facsimile: 202-326-2286
Email: mreilly@fic.gov

Attorneys for Plaintiff
Federal Trade Commission

Alan I. Greene S
Hinshaw & Culbertson LL

222 North LaSalle Street, Suite 300
Chicago, IL 60601

Email: agreene@hinshawlaw.com
Phone: 312-704-3536

Counsel for Defendant
OSF Healthcare System

Richard A. Feinstein, Director
Norman A. Armstrong, Jr.
Deputy Director

Federal Trade Commission
Bureau of Competition
Email: rfeinstein@fic.go
William K. Tom

General Counsel

Federal Trade Commission

Attorneys for Plaintiff
Federal Trade Commission

David Marx, Jr.
McDermott Will & Emery -
227 West Monroe Street
Chicago, IL. 60606-5096

Email: dmarx@mwe.com
Phone: 312-984-7668

Counsel for Defendant
Rockford Health System

O 4 "

COUNSEL FOR HUMANA INC.

I certify that on March 22, 2012, I caused
mail delivery of the foregoing document upon:

Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission :

600 Pennsylvania Avenue NW, Room H-106
Washington, D.C. 20580

oali@ftc.gov

to be served one copy via email and overnight



mailto:oalj@ftc.gov
mailto:dmar@mwe.com
mailto:ageene@hnshawlaw.com
mailto:mreily@ftc.gov
mailto:rfeinein@ftc.go
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I also certify that on March 22, 2012, I caused to be served an original and two coples via
overnight mail delivery of the foregoing document along with 3 CDs upon:

Secretary of the Commission

Donald S. Clark

Federal Trade commission

600 Pennsylvania Avenue NW, Room H-113
Washington, DC 20580

A true and correct copy of the original in my possession, which is available for rev1ew by
the parties and the adjudicator.

COUNSEL FOR HUMANA INC.

4703634 _1.docx
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DECLARATION OF ROBERT HITCHCOCK

State of Illinois )
)

City of Chicago )

Mr. Robert Hitchcock declares as follows:
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Since 1997, 1 have been employed at Humana, Inc. (“Humana™). During my ;imc at
Humana, | have served in a number of roles. Currently, I am V.P. Western Division
Medicare Operations ~ a role I have been in since August 2007. Prior to that, | served as
President — North Region Medicare Operations, Chief Operating Officer - South Texas
Region, General Manager of MSCH Health Plan, and Director of Provider Contracting,
among other positions. In my current role, { am responsible for membership growth; pre-
tax performance, strategic planning, finance, network development, and medical
managcm'?nt initiatives for the Western Diviéion. Humana's Western Di\fisioh is
comprised of 14 states within Hu;nana’s Greal Lakes, Intermountain, Nevada, and West“
Coast operaﬁons. My Division accounts for . in annual revenues, with
Medicare Advantage members, and markets Medicare health insurance products
including Health Maintenance Organization (“*HMO™), Local Preferred Provider
Organization (“PPQ”), Regional PPO, Private-Fee-for-Service, Medicare Supplement and
Part D plans. Before joining Humana, [ worked as a consultant, advising health care
organizations with mergers, acquisitions and affiliations. 1 am very familiar with hospital
and physician contract negotiations, having personally negotiated a number of such
contracts in my career. Generally speaking, hospitals that employ physician groups
negotiate hospital and ;;hysician rates separately; my team handles both hospital and

physician service rate negotiations for numerous Humana products.

With 2010 revenues of approximately $33.9 billfon, Humana is one of the nation’s largest
publicly-traded health and supplemental benefits t':ompanies. We provide medical benefit
plans to more than 10.2 million customers and provide specialty products, such as dental

and vision plans, to 7.1 million people. In Iifinois, Humana provides roughly

individuals with comprehensive and affordable health plans. Humana offers a wide range
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of health plans for individuals, families, employer groups, and seniors. These include
PPO, HMO, traditional indemnity plans, and Medicare supplement and prescription drug
plans.

Humana is uniquely posilioned as an insurer in the Rockford community. Roughly three

years ago, it purchased a t;calth plan that was owned and operated by OSF Healtheare

System (*OSF”), which owns and operates OSF Saint Anthony Medical Center (“OSF

Saint Anthony™) in Rockford. When Humana originally purchased the OSF plan, it was a

local PPO product. Humana introduced two new products and now offers both a Jocal

and regional PPO, as well as an HMO under the former OSF health plan. The contract .

resuiting from that acquisition included a market parity provision guaranteeing that

Humana’s reimbursement rates are equal to or better than the rates paid to OSF Saint
Anthony by other commercial insurers. Additionally, OSF requires that Humana contract -

_with 1o more than two of the three hospital systems in Rockford — OSF Saint Anthony

and either Rockford Memorial Hospital (“Rockford Memorial™) or SwedishAmerican
Mediga! Center (“SwedishAmericar™). Humana contracts with Rockford Memorial and
OSF Saint Anthony. About ~  of Humana’s insured individuals in the Rockford area
go to Rockford Memorial and OSF Saint Anthony for their care. Humana's contract with
OSF Saint Anthony expires in May 2015. Af that time, Humana expects to lose its
market parity provision.

Humana provides health coverage to approximately individuals in Winnebago
County under the local and regional PPO and HMO plans. Humana provides Medicare
Advantage plans to approximately = people and provides another ©  _ _ndividuals
with commercial insurance products. In this area, there are only three competing hospital
systems: (1) OSF, (2) Rockford Health System (“RHS), and (3) SwedishAmerican
Health System. Each of these three systems operates one hospital in Rockford, RHS
owns and operates Rockford Memorial and SwedishAmerican Health System owns and
operates SwedishAmerican. In addition to hospitals, the threc systems also employ large
groups of primary care physicians and specialty physicians.
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5. Because part of my job is o develop provider networks, it is very important that 1
understand how far our members will travel to visit certain hospitals and physicians.
Being familiar with patients® willingness and ability to travel to receive medical care

allows me 1o assess how much more attractive our provider network would be if we

L
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added a particular hospital or, conversely, how much less attractive our network would be

. 10 our members if we did not renew with a previousty-contracted hospital. This_

o

information is iinportant to our negotiation stralegy with healthcare providers and our
willingness to accept rate increases. It is my experience, based on my continued analysis

: of our networks, that patients generally stay close to home when choosing a hospital.

PR
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: 6. For virtually ali inpatient hospital service, Rockford-area residents go to OSF Saint
f : . ) Anthony, Rockford Memorial, or SwedishAmerican, which are all located within seven

miles of each other. These hospitals primarily serve Winnebago and Boone Counties,

' . . - with some pcoﬁ[é tra*lvcliqg 1o Rockford from eastern. Stephenson County. It is my
experience that Rockford-area residents do not (anci would not) travel to outlying
community hospitals, such as Kishwaukee Community Hospital, Rochelle Community
Hospital, FHN Memorial Hospital, M;rcy Harvard Hospital, or community hospitals in

AN e s o rn

southern Wisconsin for general acute care hospital services. In addition o being
significantly farther away, those hospitals have fewer and Iess sophisticated services than
the three Rockford-area hospitals. With rare exceptions for very specialized services thal
may not be offered close by, patients do not travel o the westem Chicago subutbs or

3 north into Wisconsin for medical care.

7. Humana is able fo gauge member preferences for hospitals based on a number of
different sources. First, we look at hislorical utilization experience of hospitals. We also

speak directly with customers, such as brokers or employer groups, who give us feedback

on which providers are important for our network. Employers rely on Humana to
negotiate competitive rates with healtheare providers because we have more direct aceess
10.information such as hospital costs, quality, aad member utilization patterns, all.of

which helps us negotiate more effectively.
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Because Humana has a unique relationship with OSF, our contract negotialions in
Rackford are somewhat different than the normal procedure. Humana's market parity
provision guarantees thal the rales Humana pays OSF Saint Anthony are no worse than
the rates paid by aiy other insurance company. However, we can only contract with one
other hospital in Rockford: either Rockford Memorial or SwedishAmerican. Both
Rockford Memorial and SwedishAmerican know that to have a viable network in
Rockford, each insurer must have at least two hospitals in its network in order to ensure
that its members have a least some choice of hospitals. Although members generally
prefer the broadest access possible, it is not necessary to offer all three Rockford
hospitals in your network, as our contract with ‘OSF shows. Because of this dynamic, _
Rockford Memorial and SwedishAmerican vigorously compete 1o be the “other” Humana
provider. If the proposed merger happens, there would no longer be competition to be
the second hospital provider and ~most importantly ~ the combined OSF Saint
Anthou)'!/Roekford Memorié! (v(rith two out of three {ocal hospitals) will become a must-

have for all insurers in Rockford, not just Humana,

Humana’s contract with OSF expires in 2015. While Humana currently is guaranfeed
certain rates and has a market parity provision with OSF until 2015, Humana will begin

- renegotiating ils contract with OSF in 2014, It is likely that during this round of

negotiations, Humana will lose its current protections — such as the market parity
provision it currently has — and it will have more fypical negotiations with hospitals in the
Rockford area. '

Typieally, when negotiating contracts with healthcare providers, Humana considers
several factors. These include the geographic coverage of the facilities, the quality of the
provider, the number and qualiiy of nearby competing hospitals, whether the proposed
reim!;ursement rates are comparable to what other health plans pay the hospital in
question (based on industry data, consultants, blind surveys, anecdotal evidence, etc.),
and whether t!;e rates are comparable to other providers offering similar services that are

located nearby. Our goal is to negotiate competitive rates so that Human can offer

PX0255-004
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competitive products to our membership. in particular, low rateskliow Humana to offer

more affordable health plans to our current members and to attract new members.

The rates that-Humana pays 10 heaithcare providers are determined through negotiations
with each provider. Qur bargaining position in negotiations is largely based on whether
we can establish a viable network without a particular pravider, that is, whether 2 cerhin
provider is critical 1o our ability to offer a viable and allractive provider network to our
current and prospective members. The healthcare provider’s bargaining position, on the
other hand, is based on its ability 10 nof contract with Humana and instead contract only
with other health plans, and the expected loss in patient volume the hospital or physician

expects to suffer as a result of losing n-network status with Humana’s memibers.

1 believe Humana’s members currently benefit from competition between the three
hospitals in the Rockford area. Qur ability to terminate the contract with RHS and .
SWedishAu;eﬁcan is an important factor that allows us to negotidte competitive rates.
For example, RHS understands today that if it demands unreasonably high rates, Humana
could let RHS become a non-participating provider and instead include
SwedishAmerican in its network. This dynamic gives Humana some leverage in
negotiations, and conversely, limits RHS' and SwedishAmérimn’s ability to demand (and

receive) excessive rate increases.

tf QSF merges with Rockford Memorial, when Humana must renegotiate its contract
with OSF in 2014, Humana will face a challenging negotiation. The loss of competition
will increase the bargaining position of the merged hospital white decreasing Humana's
bargaining position. After the proposed transaction, OSF will control a significant -
portion of inpatient care in the Rockford area, and face only one remaining competitor ~
SwedishAmerican. A hospital provider network in Rockford that consisted only of
SwedishAmerican ~ which would be our only alternative to OSF-owned hospitals post-
merger— would be far less attractive to our members in the Rockford area than our
existing two-hospital network. Qur members strongly prefer having some choice, and a

one-hospital network would give them Jittle choice. In fact, I do not believe Humana

PX0255-005

- e



o R e s ey s

et s vttt

DU O

merret GNP Slakrs s P Y waars s de avan

sttt t0d 0

14. -

15.

could offer a viable network consisting solely of SwedishAmerican after the transaction.
Any threat of not contracting with either Rockford Memorial or OSF Saint Anthony post-
merger would become far less credible. The combined system could require that we
contract with both Rockford Memorial and OSF Saint Anthony or lose access fo all of the
system’s hosbitals and services — somcﬁing that would be unacceptable to our members.
Even if the combined OSF/RHS allows Humana to contract with anly one of the system’s
hospitals, Humana will need to include at least one of the combined system’s hospitals {o
offer a viable network in Rockford. Because we will need 10 include at least one of the
combined system’s hospitals in our network, we likely will be forced to accept rate
increases from the merged system that we could avoid absent the merger by threatening -
implicitly or-explicitly - not to contract with Rockford Memorial or OSF Saint Anthony
individually. '

Afier the merger, the combined OSFIMS enﬁt)‘( will be, by lar, the largest provider in
the Rockford area and be the only local provider of a number of key services.. For these
reasons, I believe this {ransaction woutd create a must have hospital that will dominate
the Rockford market, Humana will be forced to pay whatever the combined system
demands in order to provide our members with at feast some choice of local hospitals and
fo maintain access to critical services. Ultimately, the higher rates charged to Humana
will be bome, in large part, by Humana's members — the employers and employees in the

Rockford area.

1 am concerned about the proposed transaction because healthcare affordability is
important to our members. Higher hospital rates will significantly increase the
already-high healthcare costs our fully-insured members face. Moreover, any price
increase will be directly and immediately borne by our approximately self-insured
members in the Rockford ares since self-insured employers themselves pay the
healthcare costs of their employees. In my.experience, as hcalthcére costs rise, fewer
people are able to afford health insurance because it becomes too cost prohibitive.

Further, even those individuals who can afford to raaintain their insurance in the face of
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higher out-of-pocket costs will sometimes defer preventative or other medical care

because of the higher costs.

Although it is conceptually possible to steer patients from high-cost in-network hospitals
to low-cost hospitals by providing certain incentives (e.g-, a lower co-pay) for using the
fow-cost hospital, this practice is generally not acceptabie to our members. Our members
expect to have, and have expressed a strong preference for, cqual access to all in-network
heaithcare providers. In addition, an in-network hospital that is expected to receive less
yolume due to such steering would likely object to such an arfangemcm, or demand rates

that could offset the effects of jost patient volume that may result from such steering.

Primary care providers{“PCPs") are also a very important aspect of our provider

‘network. Humana considers PCPs to include physicians who specialize in family

practice, general practice, internal medicine, as well as pediatrics. Of course,.adult

members do not typically use pediatricians for their primary care.

Humana members in the Rockford area generally seec a PCP who is local and close to
home. It is my experience that patients choose to stay close to home for medical care,
including physician care as well as hospital care. For this reason, our provider network
would not be viable or acceptable (o Rockford-area residents unless we offered PCPs

within both Winnebago and Boone counties.

There are only three large PCP groups in the Rockford area: (1) the group owned by
OSF; (2) she group owned by RHS; and (3) the group owned by SwedishAmerican.
There are very few independent PCPs left in the Rockford arca. While there isa
community health clinic and a teaching school in Rockford that provide PCP services, |
do not consider them viable options to the three large hospital-owned PCP groups.
Humana’s annual spend on PCP services;in Winnebago and Boone .counties last year was
over: doliars. OSF's PCP group represented approximately 37-percent of that
amount, and RHS represented approximately 42 percent. Only * percent of Humana’s
spend on PCP services went to SwedishAmerican hospital, and PCPs that are not
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employed by any of the three large groups represented approximately  percent of

Humana's total spend.

20.  The number of independent physicians, especially PCPs, in the Rockford area is small
and continues o decline. Many independent physicians have been acquived by hospital
systems such as OSF and RHS. 1 do not know of any new independent physician
practices that have opened in the Rockford area in r‘ecex.\t history. Based on my years of
working in the healthcare industry, it is my belief that it is very unlikely that any new
PCP group will enter the Rockford area and constrain the rates charged by the PCPs
employed by OSF and RHS. In this environment, there are many reasons why the
number of independent PCPs is declining rather than growing. A new physician practice
requires a minimum scale and volme to cover co.sts such as rent, malpractice insurance,
and implementation of electronic: medical records. - By contrast, a hospital can subsidize
an employed physician’s practice start-up ;osm'for a number of years, pay more than
\'yhat is commonly earned in independent practice, and Tacilitate their admission to the

medical stafl and coverage of their medical practice.

21.  Much like hospital rate negotiations, the proposed merger of OSF and RHS will create
additional bargaining leverage for their PCP groups. I am concemed that this substantial
increase in leverage could Jead to 2 major rate increase for PCPs because the combined
group will be necessary for Humana to have a marketable network in the Rockford area.
Right now, Humana could drop RHS’s PCP group if it sought unreasonably high rates. If
the proposed transaction proceeds, however, there will not be enough PCPs outside of the
combined OSF/RHS groups to supporta viable network in the Rockford area, Asa
result, Humana and other health plans will have little leverage to resist such rate

increases.

22.  ltis my experience that there is no difference in the bargaining tactics or strategy
between for-profit and non-profit healthcare providers. Regardless of tax status, 2
religious affiliation, or an academic mission, hospitals and other healthcare providers

uniformly seek to obtain as much revenue as possible through increasing retmbursement
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rates. | also do not perceive non-profit hospitals generally (and OSF Saint Anthony's .

specifically) as providing significantly more charity care than for-profit organizations.

Based on my prcvioﬁs wark advising health care organizations with mergers and
acquisitions, I do not believe that any significant synergies will result from the mcrger'
other than the elimination of certain administrative services and overhead. Nordo |
befieve that the combined hospital could become a “regional provider” on the level of the
University of Wisconsin or Mayo Clinic, becau;vsc Rockford lacks the teaching and
reséarch backing, and population foundation, that regional providers generally have.
Very specialized: procedures, such s organ transplants, will continue to be provided in
Jarge metropolitan areas such as Chicago, and the proposed combination of OSF Saint
Aunthony and Rockford Memorial is highly unlikely to change that.

The Rockford area -and-its residents are well served by having three high-quality hospitals
and three compeling pi:ysician groups. | am not aware of any reasons why the proposed
affiliation is needed for OSE or RHS to expand services, increase quality, or achieve any
other potential benefit in the Rockford area. Further, [ do not believe that Rockford has
““4oo many” hospitals for a city of its size. In fact, all three hospitals appear to serve
substantial paient volumes, perform well financiaily, and are known for providing high-
caliber health care. | firmly believe that Humana’s members and their employees have
benefited from robust competition among the three Rockford-area healthcare providers,
which stands in stark contrast to many communities today where patients face less choice
and higher.costs. if the proposed transaction moves forward, 1 believe Humana and its
members will face significant price increases, and that competitive incentives to provide
top-notch care and patient-centered service will be reduced. A combined OSF Saint
Anthony and Rockford Memorial will be the dominate provider in Rockford, and will
dictate prices to insurers such as Humana,

I am making this statement as part of a Federal Trade Commission investigation pursuant

to compulsory process in lieu of testimony. This statement contains trade secrets and

CONFIDENTIAL - PX0255-008
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confidential commercial information and 1 request confidential treatment of this

statement 1o the full extent permitted by law.

Pursuant to.28 U.S.C. §1746, ] declare, under penalty of perjury, that the foregoing is true and

4

Robert'Hitchcock \

correct.

Signed on this EQ day of J unt_, 2011,

10

PX0255-010



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In The Matter Of )
OSF HEALTHCARE SYSTEM ; Docket No. 9349
gl(l)dCKFORD HEALTH SYSTEM g
)
PROPOSED ORDER

Non-party Humana Inc. ("Humana"), having filed a motion for in camera treatment of
proposed evidence containing proprietary, confidential business information;

IT IS HEREBY ORDERED that Humana’s Motion is GRANTED and the following
documents, in their un-redacted form, will be subject to in came}a review:

PX4260;
PX4258-001
PX4258-004
PX4258-006
PX4258-007
PX 0255

Any deposition testimony not specifically identified by Defendants for use in the
trial of this matter.

IT IS FURTHER ORDERED THAT PX4258-002 shall be subject to in camera review.

AU o o

ORDERED:

D. Michael Chappell
Chief Administrative Law Judge

DATED:




.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In The Matter Of

OSF HEALTHCARE SYSTEM
And
ROCKFORD HEALTH SYSTEM

Docket No. 9349
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DECLARATION OF HELEN THOMPSON

1, Helen Thompson, pursuant to 28 U.S.C. § 1746, make the following statement:

1. I am Legal Counsel for Humana Inc. (*Humana”), which responded to a Civil
Investigation Demand and third—party subpoena duces tecum issued by Complaint Counsel in the
above referenced matter. As counsel for Humana, I am familiar with the type of highly
confidential information contained in the documents at issue for which Humana seeks in camera
treatment (“Documents™). Based on my knowledge and familiarity with the Documents and
Humana’s business practices, designed to protect and maintain the integrity and confidentiality
of the information contained in the Documents, I believe that disclosure of these documents, in
their un-redacted form, to the public and to competitors of Humana would cause serious

competitive injury to Humana.

2. PX4260 is an internal email from Humana’s Market Director, Finance and
Provider Engagement, Fred Nelson, to Rob Hitchcock, Humana’s Vice President of the Western
Division, Medicare Market Operations. This email contains highly confidential and proprietary
information related to the number of Humana’s self-insured lives in the Rockford area as well as
the total amount spent by Humana on claims related to care provided by Primary Care Physicians
in Humana'’s network. This information is not available to the public or to Humana’s

competitors and was gleaned from Humana’s databases, gathered solely for internal use and was



not intended for dissemination.outside Humana. This information is not otherwise available to
those outside Humana, is maintained as a private communication within Humana, and, if made
public, would be allow Humana’s competitors to take advantage of the pricing information to

Humana’s detriment.

3. The power point documents designated as PX4258 consists of five pages in total.
These documents were prepared at the direction of Rob Hitchcock and have not been shared with
any competitor or the public. Several of these documents, PX4258-001, 002 and 004 contain
commercially sensitive information, including specific contract terms that are not public,
descriptions of market advantages, as well as Humana’s commercial and Medicare utilization for
hospitals in the Rockford market. Indeed, the table on PX4258-002 identifies the amount of
claims made, the amount allowed, the amount paid by Hurnana and the discount applied with
respect to Humana’s insureds in Winnebago County. These documents also set forth Humana’s
market share as it related to each of the three hospital providers. This information was gleaned
from Humana’'s own databases, and is ﬁot available to anyone outside Humana, especially
competitors. If this information were available to Humana’s competitors, it would allow them to
peer into Humana’s most confidential business information and then use that information to

Humana’s disadvantage in the marketplace.

4. The documents identified as PX4258-006 and 007 are internal communications
which outline premiums paid by Humana insureds as well as strategies for renewing the
contracts for employers in Winnebago County. As with the other emails and information, this
information is maintained solely for Humana’s use, is not available to anyone outside Humana

and would put Humana at a competitive disadvantage if the information were made public.



5. It is also understood that the parties wish to introduce the Declaration of Rob
Hitchcock in this matter. Certain portions of the Declaration relates directly to the number of
Humana insureds in Winnebago County, the amount of money spent by Humana for primary
care in Winnebago and Boone counties, and the percentage of Humana’s “spend” on primary
care services that was paid to Swedish American Hospital. This information is highly sensitive

and not available to the general public or Humana’s competitors.

6. I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

Date: March 20, 2012

Helén Wson




