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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
)
In the Matter of )
OSF Healthcare System ; Docket No. 9349
a corporation, and ) PUBLIC
Rockford Health System, ;
a corporation. )
)

RESPONDENT ROCKFORD HEALTH SYSTEM’S ANSWER TO COMPLAINT

Pursuant to 16 C.F.R. § 3.12, Respondent Rockford Health System (“RHS”), by and
through its undersigned counsel, answers the Federal Trade Commission’s (“FTC") November
18, 2011 Complaint as follows:

RESPONSES TO THE FTC’S ALLEGATIONS

RHS denies the allegations and legal conclusions contained in the FTC’s unnumbered
introductory paragraph.

L

NATURE OF THE CASE

OSFs isiti i3 quisition’”y would substantially lessen

competition for critical health care services in the Rockford, Illinois area. By ending
decades of competition between OSF and RHS that has benefitted the community, the
Acquisition threatens to increase total health care costs and reduce the quality of care and
range of health care choices for employers and residents in the Rockford region.

-

ANSWER: RHS denies the allegations contained in Paragraph 1. Further answering,
RHS states that its affiliation with OSF will enable them to create operational efficiencies and
generate cost savings that will result in approximately $41-54 million in annual savings and over

$130 million in one-time capital cost avoidance that neither system could generate on its own,




and to clinically integrate and innovate to expand and enhance the level, scope and quality of
healthcare services they provide to residents in the Rockford area. Additionally, the affiliation of
OSF and RHS is the best, if not the only, way to adapt to the region’s.changing healthcare needs
and achieve what “decades of competition” among the three Rockford healthcare systems has
not—containment of the spiraling cost of healthcare. In short, the affiliation is procompetitive
and in the public interest.

2, The Acquisition, by Respondents” own admission, is a merger to duopoly for general
acute-care inpatient hospital services in the Rockford region. The Acquisition will
eliminate vigorous competition between OSF and RHS, and leave the Rockford region
with only one other competitor for general acute-care inpatient hospital services:
SwedishAmerican Health System (“SwedishAmerican”).

ANSWER: RHS denies the allegations contained in Paragraph 2.

3. The Acquisition also will eliminate important competition for primary care physician
services in the Rockford region by combining two of the three largest physician groups,
and will leave SwedishAmerican as the only other large hospital-employed physician
group competitor in Rockford.

ANSWER: RHS denies the allegations contained in Paragraph 3.

4, The Acquisition will create a single dominant health system in the Rockford region, with
the combined OSF/RHS controlling 64% of the general acute-care inpatient hospital
services market and over 37% of the market for primary care physician services. The

Acquxsmon willTeave Just two hrms OSF and SWedlshAmencan, controllmg 99.5% of

primary care physxcmn services.

ANSWER: RHS denies the allegations contained in Paragraph 4.

5. The Acquisition is presumptively unlawful under the relevant case law and the U.S.
Department of Justice and Federal Trade Commission Horizontal Merger Guidelines
(“Merger Guidelines™) because of the extraordinarily high post-acquisition market shares
and concentration levels in the market for general acute-care inpatient hospital services in
the Rockford region. The likelihood of anticompetitive effects arising from the ]
Acquisition, including increased reimbursement rates stemming from the creation of a
dominant health system, is independently supported and confirmed by evidence from
sources including health plans, local employers and physicians, third party hospitals, and ;
the merging parties themselves. ;
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ANSWER: RHS denies the allegations contained in Paragraph 5.

Rockford region employers and their employees would bear the costs — either directly or
through higher health insurance premiums, co-pays, and other out-of-pocket health care
expenses — of the rate increases likely to result from the Acquisition. Such health care
cost increases force employers to reduce or eliminate health insurance benefits, force
families to drop their health insurance altogether, and force some patients to delay or
forego medical care that they can no longer afford.

ANSWER: RHS denies the allegations contained in Paragraph 6.

The Acquisition also would diminish the quality of care, range of health care choices,
patient experience, and access to care for Rockford region residents by ending decades of
important non-price competition between OSF and RHS, and by reducing the incentive
for OSF and SwedishAmerican to compete aggressively post-acquisition.

ANSWER: RHS denies the allegations contained in Paragraph 7.

The price and non-price competition eliminated by the Acquisition would not be replaced
by other providers. SwedishAmerican is the only other hospital that meaningfully
competes for Rockford region patients, and significant barriers to entry and expansion,
including regulatory requirements and substantial up-front costs, prevent new hospitals
from entering the market.

ANSWER: RHS admits that following the affiliation of RHS and OSF, the combined

entity will face meaningful competition from SwedishAmerican. RHS denies the remaining

allegations contained in Paragraph 8.

9.

The fact that the merged entity would still face at least some competition fromone

meaningfil competitor, SwedishAmerican, is not sufficient to render the Acquisition

lawful under Section 7. This conclusion is compelled by the antitrust laws — which
condemn more than just mergers to monopoly — and also by the market realities in the
Rockford region. Specifically, after the Acquisition, the merged system will be a virtual
“must-have” for health plans seeking to offer insurance to Rockford employers and
employees. This fact — and the greater leverage the merged firm will enjoy as a result —
stems from the inability of commercial health plans after the Acquisition to offer an
attractive provider network without contracting with the combined system.

ANSWER: RHS admits that following the affiliation of RHS and OSF, the combined

entity will face meaningful competition from SwedishAmerican. RHS denies the remaining

allegations contained in Paragraph 9.
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10.  Health plans must offer at least two of the Rockford hospitals to be marketable to local
residents. As a result, every major health plan network in the Rockford region includes
two, but not all three, of the Rockford hospitals. After the Acquisition, no health plan
could continue to offer a multi-hospital network in Rockford without facing the
substantially higher rates that will be demanded by the merged OSF and RHS.

ANSWER: RHS denies the allegations contained in Paragraph 10.

11.  The Acquisition also increases the incentive and ability for the only remaining
competitors in Rockford, SwedishAmerican and OSF, to engage in anticompetitive
coordinated behavior. Such coordination could include directly or indirectly sharing
sensitive information related to commercial health plan contracts and negotiations, or it

- could involve deferring competitive initiatives that otherwise would benefit the Rockford
community.

ANSWER: RHS denies the allegations contained in Paragraph 11.

12.  Unless prevented, the Acquisition will substantially lessen competition and greatly
: enhance Respondents’ market power. The Acquisition’s likely anticompetitive effects -
will directly increase health care costs for Rockford residents, as well as lower the quality
of care that they receive. Respondents’ speculative efficiency and quality-of-care claims
are insufficient to offset the significant anticompetitive harm likely to result from the
Acquisition. '

ANSWER: RHS denies the allegations contained in Paragraph 12. Further answering,
RHS states that its affiliation with OSF will enable them to create operational efficiencies and

generate cost savings that will result in approximately $41-54 million in annual savings and over

— %130 million in one-time capital cost avoidance that are transaction-specific, cognizable under
, 2

the antifrust laws, and substantial.
.
BACKGROUND
A.
Jurisdiction
13.  OSF and RHS are, and at all relevant times have been, engaged in commerce or in

activities affecting commerce, within the meaning of the Clayton Act. The Acquisition
constitutes an acquisition under Section 7 of the Clayton Act.



ANSWER: RHS admits that it has been engaged in commerce or in activities affecting
commerce, within the meaning of the Clayton Act. RHS further admits that the Acquisition
constitutes an acquisition under Section 7 of the Clayton Act. RHS lacks knowledge and
information sufficient to admit or deny the allegations as applied to OSF and, therefore, denies

them.

B.

Respondents

14. Respondent OSF is a not-for-profit health care System incorporated under and by virtue
of the laws of Illinois. OSF is headquartered in Peoria, Illinois. OSF owns and operates
six acute care hospitals in Illinois, and a seventh hospital in northwestern Michigan. In
Rockfbrd, OSF operates St. Anthony Medical Center (“OSF St. Anthony™), which has
254 licensed beds and serves the Rockford region. OSF also owns and operates OSF St.
Anthony’s employed physician group, OSF Medical Group (“OSFMG”), which employs
approximately 80 physicians in the Rockford region. During fiscal year 2010, OSF
generated $1.7 billion in operating revenue, with OSF St. Anthony generating
approximately $325 million of that total.

ANSWER: RHS admits that OSF is a not-for-profit health care system incorporated
under the laws of Illinois; is headquartered in Peoria, Illinois; owns and operates six acute care .

hospitals in Illinois and a seventh hospital in northwestern Michigan; and operates OSF Saint

Authony Medical Center (“SAMC”) which is located in Rockford Illinois. RHS lacks

knowledge and information sufficient to admit or deny the remaining allegations in Paragraph 14
and, therefore, denies them.

15. Respondent RHS is a not-for-profit health care system incorporated under and by virtue
of the laws of Illinois. RIIS is headquartered in Rockford, Illinois. RHS owns and
operates one acute care hospital, Rockford Memorial Hospital (“Rockford Memorial”),
which is located in Rockford, Illinois and serves the Rockford region. Rockford
Memorial has 396 licensed beds. RHS also owns and operates Rockford Health
Physicians (“RHPH”), which employs approximately 160 physicians in the Rockford
region. During fiscal year 2010, RHS generated $441 million in operating revenue.

ANSWER: RHS admits the allegations contained in Paragraph 15. Further answering,




RHS states that approximately 123 of the physicians that Rockford Health Physicians (“RHPH”)

employs are specialty physicians.

16.

C.
Employers and Health Plans

Competition between hospitals occurs in two “stages.” In the first stage, hospitals
compete to be selected as in-network providers by health plans. To become an in-
network provider, a hospital engages in bilateral negotiations with the health plan.
Hospitals benefit from in-network status by gaining access to the health plan’s members
as patients. Health plans seek to create provider networks with geographic coverage and
a scope of services sufficient to aftract and satisfy employers and their employees. One
of the critical terms that a hospital and a health plan agree upon during a negotiation is
the reimbursement rates that the health plan will pay to the hospital when the health
plan’s members obtain care at the hospital’s facilities or from its employed physicians.

ANSWER: RHS admits that to become an in-network provider, a hospital engages in

bilateral negotiations with a health plan and that hospitals benefit from in-network status by

gaining access to the health plan’s members as patients. RHS denies the remaining allegations

contained in Paragraph 16.

17.

Fully-insured employers and their employees pay premiums, co-pays, and deductibles in
exchange for access to a health plan’s provider network and for insurance against the cost
of future care. The costs to employers and health plan members are inextricably linked to
the re1mbursement rates that health plans negotlate w1th each health care provxder in their
- ; ad

nezotlated rel.mbm'sement rates but assume all nsk for the costs of care nrov:ded to the_n:

18.

employees. Self-insured employers must pay the entirety of their employees” health care
claims and, as a result, they immediately and fully incur any hospital rate increases.
Therefore, regardless of whether an employer is fully-insured or self-insured, its health
plan acts as its agent — and by extension acts on behalf of its employees — in creating
provider networks that offer convenience, high quality of care, and negotiated
reimbursement rates.

ANSWER: RHS denies the allegations contained in Paragraph 17,
In the second stage of competition, hospitals and their employed physicians compete with

other in-network providers to attract patients. Health plans typically offer multiple
in-network hospitals with similar out-of-pocket costs and those hospitals compete in this




19.

second stage to attract patients by offering better services, amenities, convenience,
quality of care, and patient satisfaction than their competitors offer.

ANSWER: RHS denies the allegations contained in Paragraph 18.
D.
The Acquisition

Under the terms of the affiliation agreement signed on January 31, 2011, OSF will
acquire all operating assets of RHS and become the sole corporate member of RHS. OSF
will hold reserve powers over the governance and operations of RHS. OSF’s reserve
powers will grant it control and ultimate authority over all significant business decisions
of RHS, including strategic planning, operating and capital budgets, large capital
expenditures, and significant borrowing and contracting.

ANSWER: RHS admits that the affiliation agreement was signed on Jamuary 31, 2011.

RHS further states that the affiliation agreement speaks for itself and constitutes the best

evidence of its contents. RHS denies the remaining allegations contained in Paragraph 19.

20.

E.

Prior Holding by District Court of Illinois and Seventh Circuit Court of Appeals that

Merger of Two Rockford Hospitals Would Violate the Antitrust Laws

The United States District Court for the Northern District of Illinois, Westem Division
(“District Court”) found in 1989 that the proposed merger of Rockford Memorial and
SwedishAmerican violated Section 7 of the Clayton Act. After holding a full trial on the
merits, the District Court issued a permanent injunction to stop the merger and the U.S

Court of Appeals for the Seventh Circuit, in a decision written by Judge Posner, affirmed

the District Court’s finding of liability and upheld the permanent injunction.

ANSWER: RHS admits the allegations contained in the first sentence of Paragraph 20,

RHS Iacks knowledgb and information sufficient to form a belief as to the basis for the allegation

that the District Court held a full trial on the merits and, therefore, denies that allegation. RHS

admits the remaining allegations contained in the second sentence of Paragraph 20.

21.

In the 1989 case, the District Court defined a relevant geographic market identical to the
market alleged in this Complaint. The District Court also defined a relevant product
market — general acute-care hospital inpatient services — identical to a market alleged in
this Complaint. In fact, the District Court described a market structure, levels of market



concentration, and entry conditions in the earlier case that are strikingly similar to those

alleged in this Complaint and, on that basis, concluded that the merger of two Rockford

hospitals would “produce a firm controlling an undue percentage share of the relevant
market, thus increasing the likelihood of market dominance by the merged entity or
collusion.”

ANSWER: RHS admits that in the 1989 case, the District Court defined the relevant
geographic market as all of Winnebago County, essentially all of Boone County, the northeast
portion of Ogle County, and small fractions of McHenry (zip code 61052), DeKalb (zip code
60146), and Stephenson (zip code 61019) counties. The District Court labeled this area the
“Winnebago-Ogle-Boone area” or “WOB.” RHS admits that in the 1989 case, the District Court
defined a relevant product market to be general acute-care inpatient hospital services. RHS
further admits that the statement quoted in Paragraph 21 is an accurate quote from the District
Court's 1989 opinion regarding the proposed merger of RMH and SwedishAmerican. RHS
denies the remaining allegations contained in Paragraph 21. .

22.  Following a full hearing on the merits, and on facts very similar to the facts alleged in
this case, the District Court issued a permanent injunction blocking the merger of two of

the three Rockford hospitals. Given that the only meaningful difference between the 1989

merger and the Acquisition is the re-shuffling of the parties to the transaction, the District
Court’s ruling in 1989 informs this Court’s assessment under Section 7 of the Clayton

Act of this proposed merger of two of the three Rockford hospitals.

ANSWER: RHD admufs that in 1989, tht_a District Court 1ssued a permaﬁent mjunction
blocking the merger of RMH and SwedishAmerican. RHS denies the remaining allegations
contained in Paragraph 22 and further states that the District Court's 1989 decision is irrelevant
to this Cowrt’s assessment in this case. At the time of the 1989 proposed merger, RMH and
SwedishAmerican were the largest and second-largest hospital systems in the Rockford area. In
contrast, this proposed transaction involves the two smaller of three hospitals in the Rockf.ord

area. There also have been significant structural changes in the market since the proposed



merger in 1989, most notably the ascension of SwedishAmerican as the largest and fastest
growing Rockford hospital, further deterioration of the economic situation in Rockford,
reductions in Government reimbursement for healthcare, and the implementation of healthcare '
reform Jegislation, which render the Court’s reasoning and analysis over 22 years ago under
different circumstances and competitive conditions irrelevant to the analysis of OSF’s affiliation

with RHS today.

118

THE RELEVANT SERVICE MARKETS

A.

General Acute-Care Inpatient Services Market

23.  The Acquisition threatens substantial harm to competition in the market for general
acute-care inpatient hospital sexvices sold to commercial health plans (“general acute-
care services”). General acute-care services encompass a broad cluster of medical and
surgical diagnostic and treatment services that include an overnight hospital stay,
including, but not limited to, many emergency services, internal medicine services, and
surgical procedures. It is appropriate to evaluate the Acquisition’s likely effects across
this entire cluster of services, rather than analyzing each inpatient service independently,
because the group of services is offered to Rockford region residents by the same set of
competitors and under similar competitive conditions.

ANSWER: RIS denies the allegations contained in Paragraph 23.

24.  The general acute-care services market does not include outpatient services (those not
requiring an overnight hospital stay) because such services are offered by a different set
of competitors under different competitive conditions. Further, health plans and patients
could not substitute outpatient services for inpatient services in response to a price
increase. Similarly, the most complex and specialized tertiary and quaternary services,
such as certain major surgeries and organ transplants, also are not part of the relevant
cluster of services because they generally are not available in the Rockford region, are
offered by a different set of suppliers under different competitive circumstances, and are
not substitutes for general acute-care services.

ANSWER: RHS denies the allegations contained in Paragraph 24.



25.

The District Court defined the same general acute-care services market in its 1989
opinion, which was upheld by the Seventh Circuit.

ANSWER: The allegations contained in Paragraph 25 purport to characterize two

judicial opinions that speak for themselves and constitute the best evidence of their contents,

RHS, therefore, denies the allegations contained in Paragraph 25.

26.

27.

B.

Primary Care Physician Services

The Acquisition also threatens substantial competitive harm in the market for primary
care physician services provided to commercially-insured adults. This market
encompasses services offered by physicians practicing in internal medicine, family
practice, and general practice. This relevant market does not include physician services
provided by pediatricians because they typically treat only patients eighteen years old
and younger. This relevant market also excludes physician services provided by
obstetricians and gynecologists (“OB/GYN”) because those services generally
complement, rather than substitute for, general primary care physician services.

ANSWER: RHS denies the allegations contained in Paragraph 26.
Iv.

THE RELEVANT GEOGRAPHIC MARKET

The relevant geographic market in which to analyze the effects of the Acquisition in the
general acute-care mpatxent hospxtal semces market isno broader than the geographic

7 Wm.nebago Countv. essenuallv aII of Boone Countv. the northeast DOl‘thn of Ogle

county, and single zip codes in McHenry, DeKalb, and Stephenson counties (referred to
by the District Court as the “Winnebago-Ogle-Boone” market). Today, as was the case
in 1989, this relevant geographic market accounts for 87% of the inpatient admissions of
the merging parties. Notably, and in contrast to other previous hospital mergers, the
precise contours of the relevant geographic market do not alter in any meaningful way the
number of competitors, the market share statistics, or the ultimate conclusion that the
Acquisition is likely to lead to competitive harm.

ANSWER: The allegations contained in Paragraph 27 purport to characterize the

District Court's 1989 judicial opinion, which speaks for itself and constitutes the best evidence of

its contents. RHS denies that the affiliation is likely to lead to competitive harm in any relevant

10




geographic market and denies the remaining allegations contained in Paragraph 27.

28.

29.

30.

The appropriate geographic market is determined by examining the geographic
boundaries within which a hypothetical monopolist for the services at issue could
profitably raise prices by a small but significant amount.

ANSWER: RHS denies the allegations contained in Paragraph 28.

Rockford region residents have a clear preference for obtaining hospital care and primary
care physician services locally. As a result, health plans must include hospitals and
primary care physicians from the Rockford region in their provider networks in order to
meet their members’ needs. Patients do not and would not go to hospitals or primary care
physicians outside of the Rockford region in response to rate increases within the region.
Thus, a hypothetical monopolist that controlled all of the hospitals or all of the primary
care physicians in the Rockford region could profitably increase rates by at least a small

. but significant amount.

ANSWER: RHS denies the allegations contained in Paragraph 29.

In the ordinary course, OSF and RHS treat only their Rockford counterparts as
meaningfil competitors, and both hospitals focus their competitive efforts on providers
located in Rockford. OSF and RHS define their primary service areas no broader than
the Winnebago-Ogle-Boone area. Patient draw data maintained in the ordinary course by
both OSF and RHS indicates that nearly all of their inpatients originate from the
Winnebago-Ogle-Boone area.

ANSWER: RHS lacks knowledge and information sufficient to adﬁzit or deny the

allegations contained in Paragraph 30 pertaining to OSF and, therefore, denies those allegations.

remaining allegations contained in Paragraph 30.

3L

The relevant geographic market in which to analyze the market for primary care
physician services provided to commercially-insured adults is similarly no broader than
the Winnebago-Ogle-Boone area defined by the District Court in 1989, and may be
significantly more narrow. Patients are no more willing to travel to obtain primary care
services than they are to obtain acute-care inpatient hospital services. Indeed, because
patients generally obtain primary care services much more frequently than acute inpatient
hospital services, their preference for access to local providers is significantly stronger.

ANSWER: RHS denies the allegations contained in Paragraph 31.

11




32,

V.

- MARKET STRUCTURI_E AND THE ACQUISITION’S PRESUMPTIVE ILLEGALITY

A
General Acute-Care Inpatient Services Market

The Acquisition will reduce the number of general acute-care hospital competitors in the
Rockford region from three to two, creating a duopoly of OSF and SwedishAmc:ric»an.l

ANSWER: RHS admits that the affiliation will reduce the number of general acute-care

hospital competitors in Rockford from three to two, but denies the remaining allegations

contained in Paragraph 32 because the Complaint overstates the competitive significance of the

affiliation by ignoring the current demographics in the Rockford area and the excess capacity

that exists. Rockford can no longer support three independent, competing full-service general

acute-care inpatient hospital systems.

33.

34,

The Acquisition is presumptively unlawful by a wide margin under the relevant case law
and the Merger Guidelines because it would significantly increase concentration in the
already highly concentrated market for general acute-care services in the Rockford
region.

ANSWER: RHS denies the allegations contained in Paragraph 33.

OSF’s post-Acquisiti i market will be

64% (as measured by patlent days), easily surpassing Ievels held to be presumptively

unlawful by the Supreme Court. Moreover, the Acquisition would leave just two
hospitals, OSF and SwedishAmerican, in control of 99.5% of the Rockford region market
for general acute-care services.

ANSWER: RHS denies the allegations contained in Pafagraph 34.

! The only other provider within the relevant geographic market, Rochelle Community Hospital (“Rochelle”), is
located in Rochelle, Minois, a small community 30 miles (over 40 minutes driving time) south of Rockford. As the
District Court held previously, and the evidence continues to show, Rochelle is not competitively relevant to
Rockford and its three hospituls. Rochelle’s market share in the Rockford reglon is less than one half of one percent.
It is 8 25-bed critical access facility that offers a very limited range of services, is prohibited by the state from
expanding its capacity, and serves its immediate community almost exclusively.

12



35.

As described in the Merger Guidelines, the standard for measuring market concentration
is the Herfindahl-Hirschman Index (“HHI”). A merger or acquisition is likely to create
or enhance market power, and is presumed illegal, when the post-acquisition HHI
exceeds 2500 points and the acquisition would iricrease the HHI by more than 200 points.
Here, the general acute-care services market concentration levels drastically exceed these
thresholds. The Acquisition would, as shown below, increase the HHI from 3319 to
5351, a change 0f 2032 points.

ANSWER: The allegations contained in Paragraph 35 purport to characterize the

Merger Guidelines, which speak for themselves and constitute the best evidence of their

contents. RHS denies the remaining allegations contained in Paragraph 35.

36.

In its 1989 decision, the District Court found that the merger of two Rockford hospitals
resulting in concentration figures similar to those resulting from this Acquisition “would
produce a firm controlling an undue percentage share of the relevant market, thus
increasing the likelihood of market dominance by the merged entity or collusion.”
Notably, the Rockford region is even more concentrated today than it was in 1989, due to
the lack of new hospital entry, the closure of one hospital, and the acquisition of another
by SwedishAmerican,

SwedishAmerican 35.6% 35.6%
RHS 34.3% ~
OSF 29.6% 63.9%
Rochelle 0.5% 0.5%
Pre-Acquisition HHI _ 3319
Post-Acquisition HHI 5351
HHI Increase 2032

ANSWER: The allegations contained in Paragraph 36 purport to characterize the

District Court's 1989 judicial opinion, which speaks for itself and constitutes the best evidence of

its contents. RHS admits that the statement quotedbin this Paragraph is an accurate excerpt from

13



the District Court's 1989 opinion regarding the proposed merger of RMH and SwedishAmerican.

RHS denies the remaining allegations contained in Paragraph 36.

B.

Primary Care Physician Services Market

37.  The Acquisition will reduce the number of hospital-employed physician groups from
three to two in the Rockford region, and leave the remainder of the market highly
fragmented with small independent physician practices. Under the relevant case law and
the Merger Guidelines, the Acquisition raises significant competitive concerns in the
primary care physician services market.

ANSWER: RHS admits that the affiliation will reduce the number of hospital-employed
physician groups from three to two in Rockford, but denies the remaining allegations contained
in Paragraph 37 because the Complaint overstates the competitive significance of the affiliation
onthe alleged primary care physician services market by ignoring the facts, among others, that
there are a significant number of primary care physicians who are not part ofa hospital-
employed physician group who practice in Rockford, SwedishAmerican has a family practice
residency program that attracts new primary care physicians to Rockford each year, and there are

10 barriers to new entry into the market,

38. 1he Acquisition wiil result m a concentrated primary care physician services market with
few significant competitors. Based on the best currently-available data, OSF’s post-
Acquisition market share will exceed 37%. Post-Acquisition, the two remaining
bospitals, OSF and SwedishAmerican, will control 58% of the primary care physician
services market in the Rockford region.

ANSWER: RHS denies the allegations contained in Paragraph 38.

39.  Under the Merger Guidelines, a merger or acquisition potentially raises significant
competitive concerns that warrant scrutiny when the post-merger HHI exceeds 1500
points and the merger or acquisition increases the HHI by more than 100 points. Here, the
post-Acquisition HHI in the primary care physician services market exceeds these levels
by a wide margin, with an increase of 696 points to 1925. The HHI figures for the
primary care physician services market are summarized in the table below.

14



)

SwedishAmerican 20.4
OSFMG 19.9% 37.4%
RHPH 17.5% -
University of Illinois 7.3% 7.3%
Others** 4.0% 4.0%
Independent*** 30.9% 30.9%
Pre-Acquisition HHI 1229
Post-Acquisition HHI 1925
HHI Increase 696

* Due to limitations in the preliminarily-available data, the primary care physician market
shares and HHIs have been calculated on the basis of full-time-equivalent physicians
practicing in a geographic market comprising Winnebago, Boone, and Ogle counties, which
has a slightly different scope than the geographic market defined by the

1989.

** includes several small and mid-size physician groups

*+*all independent physicians are treated as individual providers in HHI calculations

ANSWER: The allegations contained in Paragraph 39 purport to characterize the

District Court in

contents. RHS denies that its affiliation with OSF will create any competitive concerns. RHS

denies the remaining allegations contained in Paragraph 39.

15



40,

VI

ANTICOMPETITIVE EFFECTS
| Al
Loss Of Price Competition And The Increased Bargaining Leverage of OSF
The Acquisition will end decades of significant competition between Respondents and
will increase Respondents’ ability and incentive to unilaterally demand higher

reimbursement rates from commercial health plans.

ANSWER: RHS admits that it and OSF will no longer be independent competitors

agdinst each other following consummation of the affiliation agreement. RHS denies the

remaining allegations contained in Paragraph 40.

41,

Today, the three Rockford hospitals are close and vigorous competitors in the markets for
general acute-care services and primary care physician services. There is nearly complete
overlap in the service areas of OSF, RHS, and SwedishAmerican. Rockford region
residents and, by extension, the health plans that represent them, consider all three
Rockford hospitals as close substitutes for one another due to their proximity and similar
scope of services. Residents benefit from the competition between the three hospitals.

ANSWER: RHS admits that RHS, OSF, and SwedishAmerican compete and that the

services offered by RHS, OSF, and SwedishAmerican are largely duplicative. RHS denies the

remaining allegations contained in Paragraph 41.

42

Rockford residen Ith

a erto-h a h era

43.

care services. As a result, every major health plan serving the Rockford region features a
provider network with two of the three local hospitals as preferred providers. While
health plans and their members might prefer to have access to all three Rockford
hospitals, the hospitals provide discounts to health plans for contracting with only two
Rockford hospitals.

ANSWER: RHS denies the allegations contained in Paragraph 42.

Currently, the three Rockford bospitals must compete vigorously — often through a
competitive bidding process — to be included in each health plan’s provider network.
Due to the similarity and close substitutability of the three Rockford hospitals, health
plans today believe they can build a marketable network with any two of the hospitals.
As a result, the three Rockford hospitals compete for just two spots in each health plan’s

16



network, each hospital being forced to provide competitive rates or else risk exclusion
from a health plan’s network.

ANSWER: RHS lacks knowledge and information sufficient to admit or deny the

second sentence of Paragraph 43 and, therefore, denies it. RHS denies the remaining allegations

contained in Paragraph 43.

4.

45.

46.

Nothing about the Acquisition will change the high value and importance that Rockford
residents place on being able to choose their doctors and hospitals. Residents will
continue to demand health plan provider networks that include at least two of the three
Rockford hospitals, as they have for decades.

ANSWER: RHS denies the allegations contained in Paragraph 44.

After the Acquisition, no health plan will be able to offer its members access to more
than one of the Rockford hospitals without first agreeing to whatever terms the merged
OSF and RHS may demand. As a result, the merged system will become even more
important to bealth plans serving the Rockford region and thus become a virtual “must
have.” Health plans will no longer be able to play the three Rockford hospitals against
one another. They will have to choose between contracting only with SwedishAmerican,
which would restrict their members” choices and options, or accepting significantly
higher reimbursement rates demanded by the newly dominant OSF.

ANSWER: RHS denies the allegations contained in Paragraph 45.

Any increase in rates ultimately will be borne by the employers and residents of Rockford
through increased insurance premiums and health care costs. The majority of
commerclally msured patlents in the Rockford re glon are covered by health plans that are

emplovees health care c]g and. ammmmmmmmummmr the fiall

burden of higher rates charged by hospitals or physicians, Fully-insured employers also
are inevitably harmed by higher rates, because health plans pass on at least a portion of
hospital rate increases to these customers.

ANSWER: RHS lacks knowledge and information sufficient to édmit or deny the

allegations contained in Paragraph 46 and, therefore, denies them.

47.

Employers, in turn, will pass on their increased health care costs to their employees, in
whole or in part. Employees will bear these costs in the form of higher premiums, higher
co-pays, reduced coverage, or restricted services. Some Rockford region residents will
forgo or delay necessary health care services because of the higher costs, and others may
drop their insurance coverage altogether.
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ANSWER: RHS lacks knowledge and information sufficient to admit or deny the

allegations contained in Paragraph 47 and, therefore, denies them.

48.

OSF could also exercise its newly acquired market power after the Acquisition by
preventing health plans from including SwedishAmerican in their provider networks. The
effect would be to eliminate entirely the ability of Rockford residents who want access to
either OSF or RHS from also utilizing SwedishAmerican without incurring higher out-of-
network costs. In Peoria, a market south of Rockford where OSF is already a self-
acclaimed “dominant player,” OSF has successfully leveraged its market position to
exclude its primary competitor from key health plans.

ANSWER: RHS lacks knowledge and information sufficient to admit or deny the last

sentence of Paragraph 48 and, therefore, denies it. RHS denies the remaining allegations

contained in Paragraph 48,

49.

Respondents’ documents created in the ordinary course of business indicate that the
managed care strategies of the parties encourage “capturing market share,” with the
ultimate goal to “build leverage” and become a “must have” system to health plans. Party
executives concede that one motivation for the Acquisition was “to become bigger, to at
least reclaim some leverage” against the health plans.

ANSWER: RHS admits that the phrases quoted in Paragraph 49 are contained in one or

more documents produced by Respondents to the FTC. RHS denies the characterization of those

phrases, which are excerpted out of context, and denies the remaining allegations contained in

staternents identified in Paragraph 49, but his testimony in this regard was as follows:

Q. And does that maintain your leverage or even increase it within
health plans?

A. It may, it may increase it somewhat, because we’ll be a larger
organization. But once again, when you're dealing with —
leverage, let’s talk about that. This much of our business is
Medicare, okay?

MS. KURCZEWSKTI: I just warit the record to show.

THE WITNESS: I’m sorry, I am making a big global-shaped thing
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with my hands. This much is Medicare. The rates are set. I am
now making a smaller global thing, but not a small thing, this

much is Medicaid, those rates are set. This, and I’'m making a
smaller one, is charity care, and it’s getting bigger. Don’t bave set
rates there, because nobody’s paying you for anything. There’s a
very small universe of stuff left that we’re competing over, and
that universe is now being controlled increasingly by mega
insurance plans. So, yeah, if we get a little more leverage, that
would be a good thing, because it’s going away every day.

50.  Although SwedishAmerican will continue to act as a meaningful competitor in the
Rockford region, the presence of SwedishAmerican will not prevent a post-Acquisition
exercise of market power by OSF — whether it is in the form ofa rate increase or
exclusionary conduct. Because Rockford residents demand health plan networks that

- offer at least two Rockford hospitals, a network comprised exclusively of
SwedishAmerican would be highly undesirable to employers and thus unlikely to have
commercial success. Recent history confirms this: virtually every attempt by a health
plan to market a provider network consisting of just one Rockford hospital — including
one exclusive to SwedishAmerican — has failed.

ANSWER: RHS admits that following the affiliation of RHS and OSF, the combined
entity will face meaningful competition from SwedishAmerican. RHS denies the remaining
allegations contained in Paragraph 50.

51.  The Acquisition also will significantly increase OSF’s ability to unilaterally increase
rates for primary care physician services. Hospitals and health plans engage in bilateral

negotlatxons to create networks of physwlans much like they do to create networks of
hn S 1t4

services as dxctate the outcomes of negotxatlons over hospxtal servxces As is the case thh

the three Rockford hospitals, Rockford residents consider the primary care physician

groups of the three local hospitals as close substitutes for each other. Therefore, the

Acquisition will strengthen OSF’s bargaining leverage against health plans when it is

negotiating the terms of including OSFMG and RHPH physicians in the health plans’

provider networks.

ANSWER: RHS admits that hospital systems and health plans engage in bilateral
negotiations to create networks of physicians, but further states that those negotiations typically
are part of their negotiations to include the hospital and the hospital system’s related services in

the health plan’s network. RHS denies the remaining allegations contained in Paragraph 51.
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52,

B.

The Acquisition will Reduce Competition Over Quality, Service, and Access

Residents of the Rockford region have benefitted from decades of competition between
OSF and RHS to improve the quality of care, increase the scope of services, and expand
access to care in the Rockford region. The Acquisition would end this important non-
price competition between OSF and RHS and reduce the quality, convenience, and
breadth of services local residents would otherwise enjoy.

ANSWER: RHS admits the first sentence of Paragraph 52. RHS admits that RHS and

OSF will not be independent competitors with each other following consummation of the

affiliation agreement. RHS denies the remaining allegations contained in Paragraph 52.

53.

After decades of Respondents’ self-described “heavy competition,” all three Rockford
bospitals today offer convenient access to a broad range of high quality clinical services.
And despite the costs incurred to invest in new technologies and improve the quality of
care over the years, all three Rockford hospitals have been, and continue to be,
financially stable organizations with positive operating performances and substantial cash
reserves.

ANSWER: RHS admits that RMH, SAMC, and SwedishAmerican compete and that the

services offered by RMH, SAMC, and SwedishAmerican are largely duplicative. RHS denies

the remaining allegations contained in Paragraph 53.

54.

RHS, described as a “first mover” and “market disrupter” when it comes to expanding its

mmmmwly spurred OSFand bwedlshAmencan i)

g rad .i W C [1) I.EI\.I..IIJ ad all

mdependent competltor in the Rockford regxon and would thereby eliminate a
competitive force behind much of the innovation and expansion that has benefitted local
residents over the years.

ANSWER: RHS admits that the affiliation will eliminate RHS as an independent

competitor in Rockford. RHS lacks knowledge and information sufficient to admit or deny the

allegatjons containing quoted phrases in the first sentence of Paragraph 54 and, therefore, denies

those allegations. RHS denies the remaining allegations contained in Paragraph 54.
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C.

The Acquisition Will Increase the Incentive and Ability to Coordinate

55.  The Acquisition also will diminish competition by enabling and encouraging OSF and its
sole remaining competitor in the Rockford region, SwedishAmerican, to engage in
coordinated interaction.

ANSWER: RHS denies the allegations contained in Paragraph 55.

56.  As the Seventh Circuit held in affirming the Commission’s divestiture order in a prior
hospital merger matter: “[tJhe fewer the independent competitors in a hospital market, the
casier they will find it, by presenting an unbroken phalanx of representations and
requests, to frustrate efforts to control hospital costs.”

ANSWER: The allegations contained in Paragraph 56 purport to characterize an
unidentified judicial opinion. RHS lacks knowledge and information sufficient to admit or deny
those allegations and, therefore, denies them. RHS further answers that the quoted, unidentified
judicial opinion speaks for itself and constitutes the best evidence of its contents. RHS denies
that its affiliation with OSF will enable or encourage the combined entity to engage in
coordinated action with SwedishAmerican. RHS denies the remaining allegations contained in

Paragraph 56.

57.  According to the Merger Guidelines, coordination need not rise to the level of explicit

ANSWER: The allegations wnﬁined in Paragraph 57 purport to characterize the
Merger Guidelines, which speak for themselves and constitute the best evidence of their
contents. RHS denies that its affiliation with OSF will enable or encourage the comhbined entity
to engage in coordinated action with SwedishAmerican. RHS denies the remaining allegations
contained in Paragraph 57.

58.  The market structure and competitive dynamics in the Rockford region today are
materially unchanged since the District Court found in 1989 that a merger of two of the
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Rockford hospitals would facilitate the likelihood of collusion among the two remaining
hospital competitors. The acquisition of RHS by OSF, the latest proposed merger to
duopoly in the Rockford region, is no less likely to result in coordinated interaction.

ANSWER: RHS denies the allegations contained in Paragraph 58. Answering further,

RHS states that at the time of the 1989 proposed merger, RMH and SwedishAmerican were the

two largest hospital systems in the Rockford area. In contrast, this proposed transaction involves

the two smaller of three hospitals in the Rockford area. Similarly, there have been significant

structural changes in the market since the proposed merger in 1989, most notably the ascension

of SwedishAmerican as the largest and fastest growing hospital in Rockford, further

deterioration of the economic situation in Rockford, reductions in Government reimbursement

for healthcare, and the implementation of healthcare reform legislation. In addition, there is no

evidence that any of the three Rockford hospital systems has engaged in any communications or

concerted activities like those cited by the District Court in the 1989 opinion.

59.

OSF and SwedishAmerican would bave the incentive and ability to coordinate their
managed care contracting strategies post-Acquisition, for example, by communicating
confidential information related to health plan negotiations, either by directly contacting
each other or by otherwise signaling their intentions. The two remaining hospitals could

also defer competitive initiatives, such as adding amenities or expanding services, which -

would otherwise benefit Rockford residents. Indeed, Respondents® ordinary course

documents suggest that hospital executives in the Rockford region communicate directly

60.

and mdmrectly m order {0 exchange sensifive miormation about strategic mitiafives and
health plan negotiations.

ANSWER: RHS denies the allegations contained in Paragraph 59.
VIL

ENTRY BARRIERS

Neither hospital entry nor expansion by the sole remaining hospital competitor will deter

or counteract the Acquisition’s likely harm to competition in the relevant service markets.

ANSWER: RHS denies the allegations contained in Paragraph 60.

22



61.

New hospital entry or significant expansion in the Rockford region is unlikely to occur
because Illinois’ Certificate of Need (“CON™) statute requires an extensive application
process in order to construct a hospital, add acute care beds or new clinical services to an
existing hospital, or to purchase medical equipment above a capital threshold. The CON
approval process is focused on the number of hospital beds per capita; the process does
not contemplate or permit consideration of antitrust or competition concerns. Based on
the most recent findings of the Illinois Health Facilities and Services Review Board
responsible for reviewing CON applications, any request to construct a new acute care
hospital in the Rockford region is likely to be denied because the board does not believe
Rockford needs any additional beds.

ANSWER: RHS admits that a Certificate of Need ("CON") is required in order to

construct or modify a healthcare facility exceeding the capital expenditure minimum of

$11,885,440.00 for hospitals, $6,717,857.00 for long term care facilities, and $3,100,550.00 for

all other applicants. The same capital expenditure thresholds apply to the acquisition of major

medical equipment. In addition, a substantial increase in a facility’s bed capacity or a substantial

change in the scope or functional operation of a facility and the proposed establishment or

discontinuation of a facility or category of service requires a Certificate of Exemption (“COE™).

RHS lacks knowledge and information sufficient to admit or deny the last sentence of Paragraph

61 and, therefore, denies it. RHS denies the remaining allegations contained in Paragraph 61.

62.

Even if new hospital entry did occur in the Rockford region, such entry would not be

timely be ! to

opening doors to patients. New entry is also unlikely to be sufficient to deter or

63.

counteract the anticompetitive effects of the Acquisition because a new hospital would
need to be able to replicate and offer a broad cluster of general acute-care inpatient
services comparable to those offered by OSF and SwedishAmerican.

. ANSWER: RHS denies the allegations contained in Paragraph 62.

New primary care physician entry is unlikely because most physicians in Rockford are
already employed by one of the three hospitals. Further, the number of independent
primary care physicians is declining because hospitals offer stability and generous
benefits, while self-managing a private physician practice is costly and time-consuming.
As a result, there has been very little to no entry of independent primary care physicians
into the Rockford region in the last several years.

ANSWER: RHS denies the allegations contained in Paragraph 63.
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64.  New competition from currently-employed Rockford physicians who leave to open a
private practice is unlikely to occur, and in any event would not be timely to deter or
prevent competitive harm, in part because all three Rockford hospitals require their
employed physicians to sign non-compete agreements that prohibit them from practicing
in or around Rockford for at least two years.

ANSWER: RHS lacks knowledge and information sufficient to admxt or deny whether -
SAMC or SwedishAmerican require their employed physicia_ns to sign non-compete agreements
and the terms of any such agreements and, therefore, denies that allegation. RHS denies that it
requires its employed physicians to sign non-compete agreements that prohibit them from
practicing in or around Rockford for at least two years. RHS denies the remaining allegations
contained in Paragraph 64.

\Z118
EFFICIENCIES

65.  Respondents’ alleged benefits of the Acquisition fall well short of the substantial,
merger-specific, well-founded, and competition-enhancing efficiencies that would be
necessary to outweigh the Acquisition’s significant harm to competition in Rockford. No
court ever has found, without being reversed, that efficiencies rescue an otherwise illegal
transaction. Relevant case law indicates that “extraordinary” efficiencies are required to
justify an acquisition, such as this one, with vast potential to harm competition.

ANSWER: The allegations contained in Paragraph 65 constitute legal conclusions to

which an admission or denial is not required. RHS denies the remaining allegations contained
in Paragraph 65.

66.  The alleged efficiencies are unfounded and unreliable. Respondents have refused to

answer questions or reveal underlying data and analysis in support of their claims on the

* grounds that such material was prepared under the direction of antitrust counsel in
anticipation of litigation, and thus constitutes attormey work product. The made-for-
litigation efficiency claims, therefore, were unambiguously “generated outside of the
usual business planning process.” Even an analysis based on the information available to
date reveals that Respondents’ efficiency claims are speculative, exaggerated, and
contradicted by the testimony of party executives.

ANSWER: RHS denies the allegations contained in Paragraph 66,

24




67.

68.

69.

Many of the alleged efficiencies also are not merger-specific because they could be
accomplished unilaterally without any merger or acquisition, or through an affiliation
with an alternative purchaser. The same litigation consultants who generated the
estimates of the savings that may result from the Acquisition produced two separate
reports detailing tens of millions of dollars in annual savings that RHS and OSF could
accomplish on their own.

ANSWER: RHS denies the allegations contained in Paragraph 67.

Any claim that the Acquisition is necessary for the parties to survive or continue to
compete as full-service independent hospitals is speculative and unsupported by market

‘realities. In fact, RHS and SwedishAmerican made similar claims to the District Court in

1989, and OSF and SwedishAmerican repeated them again during an effort to merge in
1997. Despite their repeated dire predictions, OSF, RHS, and SwedishAmerican have
continued to compete successfully over the course of the last two decades and, today,
each remains a financially stable, full-service hospital providing high-quality care to the
community.

ANSWER: RHS denies the allegations contained in Paragraph 68.
IX.
VIOLATION
COUNT I-ILLEGAL ACQUISITION

The allegations of Paragraphs 1 through 68 above are incorporated by reference as
though fully set forth.

ANSWER: RHS repeats its responses to each of the allegations contained in Paragraphs

1 through 68 as if they were stated in this Paragraph 69

70.

The Acquisition, if consummated, would substantially lessen competition in the relevant
markets in violation of Section 7 of the Clayton Act, as amended, 15 U. S.C. § 18.

ANSWER: RHS denies the allegations contained in Paragraph 70.
WHEREFORE, Respondent RHS respectfully requests that the ALJ (i) deny the FTC’s

contemplated relief; (ii) dismiss the Complaint in its entirety with prejudice; (iii) award RHS its

costs of suit, including attorneys’ fees; and (iv) grant such other and further relief ag the ALY

may deem proper.
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Dated: December 12, 2011 Respectfully submitted,

By: /s/ DAVID MARX, JR.

David Marx, Jr.

William P. Schuman

Amy J. Carletti
McDermott Will & Emery LLP
227 West Monroe Street
Chicago, IL 60606
Telephone: (312) 372-2000
Facsimile: (312) 984-7700
dmarx@mwe.com
wschuman@mwe.com
acarletti@mwe.com

" Jeffrey W. Brennan
Carla A. Hine
Nicole L. Castle
Rachael Lewis
Daniel Powers
James B. Camden
Shauna Barnes
McDermott Will & Emery LLP
600 13th Street NW
Washington, DC 20005
Telephone: (202) 756-8000
Facsimile: (202) 756-8087
jbrennan@mwe.com
chine@mnmwe.com

ncastle@mwe.com

Tlewis@mwe.com

dpowers@mwe.com
jecamden@mwe.com
sbames@mwe.com

Attorneys for Respondent Roclg'ord Health
System
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CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of December, 2011, a true and correct copy of Respondent
Rockford Health System's Answer to Complaint was served on the following counsel via

electronic mail:

Matthew J. Reilly

Jeffrey H. Perry

Kenneth W. Field

Jeremy P. Morrison
Richard A. Feinstein
Norman A. Armstrong, Jr.
Willard K. Tom

Federal Trade Commission
600 Pennsylvania Ave., N.W.
Washington, D.C. 20580

.mreilly@ftc.gov
jperry@ftc.gov
kfield@ftc.gov
Jjmorrison@ftc.gov
rfeinstein@ftc.gov
narmstrong@ftc.gov
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Attorneys for Plaintiff Federal Trade Commission

Alan I. Greene, Esq.
Klristine Kirczewski, Esq.
Hinshaw & Culberston LLP
222 North LaSalle Street
Suite 300

Chicago, IL 60601

agreene@hinshawlaw.com
kkirczewski@hinsawlaw.com

Attorneys for Defendant OSF Healthcare System
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The Honorable Donald S. Clark
Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
H-113

Washington, D.C. 20580

I hereby certify that on this 12th day of December, 2011 a copy of Respondent Rockford Health

System’s Answer to Complaint was served via hand delivery upon:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
H-110

Washington, D.C. 20580

Dated: December 12, 2011 /s/ DAVID MARX, JR.
Attorneyfor-Roekford-Health-System
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