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1 

I. INTRODUCTION 

Section 7 of the Clayton Act was enacted to stop acquisitions where, for example, the due 

diligence team for one of the merging parties concludes that the transaction “could stick it 

employers, that is to continue forcing high rates on employers and insurance companies.” 

Section 7 was enacted to stop acquisitions where the CEO of one the merging parties writes to 

members of the board of directors to say that the acquirer has “incredible access to outstanding 

pricing” and that “[t]aking advantage of these strengths may not be the best thing for the 

community in the long run.” Section 7 was enacted to stop acquisitions where a board of 

directors presentation states that the merged firm would “have a lot of negotiating clout” and that 

an acquisition by the acquirer “has the greatest potential for higher [ ] rates.” Section 7 was 

enacted to stop acquisitions where a board of directors presentation states that one of the “cons” 

of a deal with the acquirer is that it could “increase prices/costs to the community.” In short, 

Section 7 was enacted to stop acquisitions like ProMedica Health System’s acquisition of St. 

Luke’s Hospital (“Acquisition”). 

Consummated on September 1, 2010, the Acquisition allowed ProMedica Health System 

(“ProMedica” or “PHS”), the self-described dominant hospital system in Lucas County, Ohio, to 

eliminate vigorous competition from St. Luke’s Hospital (“St. Luke’s” or “SLH”), an 

independent hospital providing high-quality, low-cost healthcare services to local residents. The 

Acquisition eliminated important competition for inpatient general acute-care services (“GAC”), 

reducing the number of competitors in Lucas County from four to three. The Acquisition also 

eliminated vital competition for inpatient obstetrical services (“OB”), reducing the number of 

competitors in Lucas County from three to two – a duopoly. 
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With the Acquisition, ProMedica garnered a post-Acquisition market share of 58.3% in 

GAC services and an 80.5% market share of OB services in Lucas County.  These markets, 

which were already highly concentrated before the Acquisition, are now exceedingly so. Under 

the Horizontal Merger Guidelines’ thresholds and case law, the Acquisition is presumed likely to 

enhance market power and is presumptively illegal.   

The testimony, documentary evidence, and data analysis in the case confirm that the 

transaction will substantially lessen competition.  Prior to the Acquisition, ProMedica and St. 

Luke’s were vigorous competitors.  Indeed, ProMedica was St. Luke’s closest competitor.  

ProMedica made repeated efforts to snare St. Luke’s business and sought to exclude St. Luke’s 

from health plans’ hospital networks.  In one case, ProMedica succeeded in getting a contract 

with one of the largest health plans in Lucas County to exclude St. Luke’s from its network and 

not add St. Luke’s back into the network unless it paid ProMedica “for the privilege.”  In 2009, 

despite being targeted by the dominant hospital system in Lucas County, St. Luke’s – not Mercy 

Health Partners (“Mercy”) or the University of Toledo Medical Center (“UTMC”) – took one-

half of the market share lost by ProMedica.      

By eliminating a close competitor, dominant ProMedica gains additional size, share, and, 

ultimately, negotiating leverage with health plans, which will enable it to become even more 

dominant.  As a result, ProMedica – which is already the highest-priced hospital system in Lucas 

County and one of the most expensive in the entire state – can demand and extract higher 

reimbursement rates for St. Luke’s and for ProMedica’s legacy hospitals. Every health plan 

witness, based on their experience dealing with ProMedica’s dominance (and some also based on 

their experience with hospital mergers in other parts of Ohio), testified that, as a result of the 

Acquisition, rates at St. Luke’s will increase significantly. No witness – not even Respondent’s 
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witnesses – say that rates will remain unchanged or decrease.  St. Luke’s own documents are 

explicit: by joining with ProMedica, St. Luke’s expected to obtain significant negotiating clout 

with health plans and planned to exploit that clout to get higher rates. St. Luke’s own documents 

are also explicit about the effects of this clout: St. Luke’s rates would “skyrocket.” 

The Acquisition substantially lessens non-price competition.  Prior to the joinder, St. 

Luke’s was one of the highest-quality hospitals in Lucas County.  By contrast, ProMedica’s 

quality was lower and, on many rating scales, near the bottom.  ProMedica’s own Medical 

Director wrote that ProMedica’s approach to quality was confusing and out of date.  Despite its 

high prices, ProMedica’s CEO said that its quality scores were “subpar.” 

ProMedica’s acquisition of St. Luke’s will harm consumers.  With higher hospital rates at 

St. Luke’s and other ProMedica hospitals, health plans will be forced to pass along those costs to 

their customers – employers and individuals in Lucas County.  Self-insured employers in Lucas 

County will directly and immediately feel the impact of significantly-higher hospital rates.  

Employers themselves will be forced to pass along these increased healthcare costs to their 

employees in the form of higher deductibles, co-pays, or other, higher employee contributions. 

These are real and substantial out-of-pocket expenses for Lucas County employers and 

employees. 

Respondent has no viable defense to the overwhelming weight of evidence.  

Respondent’s first defense – that the two remaining GAC competitors and one OB competitor, 

combined with steering by health plans and physicians, will constrain Respondent – is so lacking 

in support as to not be credible. Even before the Acquisition, these competitors, health plans, 

and physicians did not constrain ProMedica or prevent it from maintaining the highest prices in 

Lucas County, by far, and among the highest prices in all of Ohio.  They certainly will not be 
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able to constrain an even larger, more dominant ProMedica.  Indeed, post-Acquisition, 

ProMedica is two times larger than the next largest GAC competitor, Mercy, more than four 

times larger than UTMC, and larger than both combined. Post-Acquisition, ProMedica is more 

than four times larger than the lone remaining OB competitor, Mercy, which does not even offer 

OB services at all of its Lucas County hospitals.  The evidence does not support Respondent’s 

steering argument.  In fact, no health plan has ever had a program to steer its commercial 

customers in Lucas County from high-cost hospitals to low-cost hospitals, none currently has 

such a steering program for their commercial customers, and none has any plans to implement a 

steering program.  The evidence also shows that patients – and the hospitals themselves – dislike 

and resist steering programs.  Likewise, there is no evidence that physicians have ever steered 

Lucas County patients to hospitals based on the rates charged to health plans – rather, physicians 

make hospital-admission decisions based on patients’ preferences and medical needs – and 

physicians have no ability or incentive to steer in the future. 

Respondent’s efficiencies defense withered as this case moved from the federal district 

court proceeding through this administrative trial.  What essentially remain are flimsy claims of 

efficiencies from administrative cost savings, service “rationalization,” and that ProMedica may, 

somehow, improve St. Luke’s quality.  Respondent’s “efficiency” claims are not cognizable. 

They are not merger-specific.  They are vague. They are speculative. They are not supported by 

the evidence in this proceeding and, even if they were, are insufficient to overcome the 

significant anticompetitive effects of the Acquisition.  

Respondent does not put forth an entry defense, and for good reason. The evidence 

shows that entry is highly unlikely and would not be timely or sufficient to overcome the 

anticompetitive effects of the Acquisition.  So Respondent resorts to a novel and wholly 
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unpersuasive quasi-entry story, claiming that { } to recruit 

physicians in southwest Lucas County (which Respondent in the same breath argues is not a 

geographic area of particular competitive significance) is equivalent to entry that could constrain 

ProMedica. This theory lacks support under the law and the facts. 

Respondent admits that St. Luke’s is not a “failing firm” and that Respondent, therefore, 

cannot meet its burden to establish a failing-firm defense.  Yet, without specifically calling it a 

“flailing-firm defense,” Respondent claims generally that St. Luke’s financial condition in the 

past couple of years means that no competitive harm can result from the transaction.  Such a 

“weak-firm” defense is among the weakest defenses in antitrust law.  Regardless, Respondent’s 

attempt to articulate such a defense ignores the voluminous and uncontroverted evidence that St. 

Luke’s financial condition was improving in the time period leading up to the Acquisition.  There 

is no evidence in the record whatsoever to support Respondent’s claim that St. Luke’s market 

shares would decrease so significantly as to eliminate the presumption of anticompetitive harm.  

To the contrary, prior to the Acquisition, St. Luke’s was growing and so was its market share. 

Finally, Respondent contests Complaint Counsel’s econometric evidence regarding the 

effects of the transaction. But even Respondent’s own economic expert, who is not an 

econometrician, puts forth an analysis that indicates that the transaction will lead to significant 

prices increases that will harm consumers. 

A remedy is, therefore, justified and needed here to prevent the Acquisition’s substantial 

lessening of competition.  The traditional and proper remedy is a complete divestiture of St. 

Luke’s by ProMedica in order to restore competition in Lucas County for GAC and OB services 

for the benefit of Lucas County employers, employees, and hospital patients.   
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II. RELEVANT SERVICE MARKETS 

1 
A. Relevant Product/Service Markets Generally 

The relevant product or service market “identifies the product[s] and services with which 

the defendants’ products compete.”  FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26, 37 (D.D.C. 

2009). Traditionally, courts have considered two factors in defining a relevant product market:  

(1) the reasonable interchangeability of use and (2) the cross-elasticity of demand between the 

product itself and substitutes for the product. Id. at 38 (citing Brown Shoe Co., Inc. v. United 

States, 370 U.S. 294, 325 (1962)). “Interchangeability of use and cross-elasticity of demand 

look to the availability of products that are similar in character or use to the product in question 

and the degree to which buyers are willing to substitute those similar products for the product.”  

FTC v. Swedish Match, 131 F. Supp. 2d 151, 157 (D.D.C. 2000) (citing United States v. E.I. du 

Pont de Nemours & Co., 366 U.S. 316, 393 (1961)); In re Evanston Nw. Healthcare Corp., No. 

9315, 2007 FTC LEXIS 210, at *144, 2007-2 Trade Cas. (CCH) ¶ 75,814 (Aug. 6, 2007) 

(Comm’n Dec.). 

The revised Horizontal Merger Guidelines (“Merger Guidelines”) set forth a similar 

approach to defining the relevant product market – an approach used by the antitrust agencies 

and a number of courts.  In re Polypore Int’l, Inc., No. 9327, 2010 FTC LEXIS 17 at *442-443 

(March 1, 2010) (Initial Dec.) (Chappell, A.L.J.) (citations omitted).  The Merger Guidelines 

define a relevant product market by assessing whether a hypothetical monopolist could profitably 

impose a small but significant and non-transitory increase in price (“SSNIP”).  See, e.g., FTC v. 

Whole Foods Mkt., 548 F.3d 1028, 1038 (D.C. Cir. 2008); FTC v. Butterworth Health Corp., 946 

F. Supp. 1285, 1290, 1294 (W.D. Mich. 1996), aff’d, 1997 U.S. App. LEXIS 17422, 1997-2 

Trade Cas. (CCH) ¶ 71,863 (6th Cir. 1997). 
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Finally, courts continue to refer to “Brown Shoe’s ‘practical indicia’ in determining the 

relevant market.”  Polypore, 2010 FTC LEXIS 17, at *447 (citations omitted); see also CCC 

Holdings, 605 F. Supp. 2d at 38 (“Courts have relied on several ‘practical indicia’ as aids in 

identifying the relevant product market[.]”) (citations omitted).  These indicia include industry or 

public recognition, the product’s particular characteristics and uses, unique production facilities, 

distinct customers, distinct prices, and other factors. CCC Holdings, 605 F. Supp. 2d at 38. 

Based on the foregoing principles and relevant case law, there are two relevant service 

markets in this case. 

B. Inpatient General Acute-Care Services Sold to Commercial Health Plans 

The first relevant service market is inpatient general acute-care services sold to 

commercial health plans.  The GAC market includes a broad cluster of basic medical and 

surgical diagnostic and treatment services that include an overnight hospital stay, such as 

emergency services, internal medicine, and minor surgeries.  Respondent admitted GAC is the 

relevant service market in its answer to Complaint Counsel’s complaint and in the parties’ Joint 

Stipulations of Law and Fact. Resp’t ProMedica Health System, Inc.’s Answer to Compl. at 6 

(¶ 12) [hereinafter “Answer”]; Joint Stipulations of Law and Fact, JX00002A at ¶ 3 (“General 

acute care inpatient services sold to commercial health plans constitutes a valid relevant service 

market for purposes of analyzing the likely competitive effects of the Acquisition.”). 

Nonetheless, for sake of completeness and to clarify what is included in the GAC cluster, 

Complaint Counsel will elaborate on this relevant services market.  A cluster of products or 

services can constitute a relevant market, even if the individual components of the cluster may 

not all be – and likely are not – interchangeable or substitutable. See United States v. Phila. 

Nat’l Bank, 374 U.S. 321, 356 (1963) (cluster of products and services constituting “commercial 
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banking” constituted a relevant market).  In a long line of antitrust cases analyzing hospital 

mergers, federal courts and the Federal Trade Commission (“Commission”) consistently hold 

that inpatient general acute-care services constitute a relevant service market.  See, e.g., FTC v. 

Butterworth, No. 96-2440, 1997 U.S. App. LEXIS 17422, at *5 (6th Cir. July 8, 1997); United 

States v. Rockford Mem’l Hosp., 898 F.2d 1278, 1284 (7th Cir. 1990) (Posner, J.); FTC v. Univ. 

Health Inc., 938 F.2d 1206, 1210-11 (11th Cir. 1991); FTC v. ProMedica Health Sys., Inc., 2011 

U.S. Dist. LEXIS 33434, at * 23-24, 2011-1 Trade Cas. (CCH) ¶ 77,395 (N.D. Ohio Mar. 29, 

2011); Evanston, 2007 FTC LEXIS 210, at *146-148. 

Inpatient GAC services constitute a relevant market even though the hundreds of 

individual services offered by inpatient general acute-care hospitals are not reasonably 

interchangeable or substitutable for one another.1  (Joint Stipulations of Law and Fact, 

JX00002A at ¶ 57). It would be analytically appropriate – but quite burdensome – to define each 

service offered by both St. Luke’s and ProMedica as an individual relevant service market.  

Because there are hundreds of inpatient medical and surgical services offered by general acute-

care hospitals, it is analytically convenient, appropriate, and efficient to group these services in a 

single cluster market where “market shares and entry conditions are similar for each.”  Emigra 

Group v. Fragomen, 612 F. Supp. 2d 330, 353 (S.D.N.Y. 2009) (citing Jonathan B. Baker, 

Market Definition: An Analytical Overview, 74 ANTITRUST L.J. 129, 157-59 (2007)); see also 

ProMedica, 2011 U.S. Dist. LEXIS 33434, at *23, *146; PX01923 at 012 (Town, Dep. at 45), in 

camera (“the purpose of the cluster market is to formulate aggregates across products in order to 

111111111111111111111111111111111111111111111111111111111111 
1 Under the Merger Guidelines, market definition “focuses solely on demand substitution factors, i.e., on customers’ 
ability and willingness to substitute away from one product to another in response to a price increase or a 
corresponding non-price change such as a reduction in product quality or service.”  Merger Guidelines § 4. But the 
Merger Guidelines must be applied carefully in hospital mergers because the individual GAC services offered by 
hospitals are not substitutable – e.g., knee surgery cannot be substituted for hip surgery in response to a price 
increase. 
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do the analysis in a practical way.”); cf. Butterworth, 946 F. Supp. at 1290 (inpatient GAC 

“services [ ] represent a cluster of services and capabilities that are provided only by general 

acute care hospitals and for which there are no reasonable substitutes.”).     

In this case, rather than analyze the competitive effects of the Acquisition on each of the 

hundreds of distinct hospital services offered by both St. Luke’s and ProMedica, the Court may 

simply analyze the GAC market as a whole.  This may be done without creating inconsistent or 

distorted results because GAC services are offered under similar market conditions, by the same 

market participants, and within the same geographic market.  ProMedica, 2011 U.S. Dist. LEXIS 

33434, at *146-48; see also Attachment A, Jonathan B. Baker, The Antitrust Analysis of Hospital 

Mergers and the Transformation of the Hospital Industry, 51 Law & Contemp. Probs. 93, 138-40 

(1988) (“Baker Article”) (explaining that, consistent with Supreme Court precedent, acute 

inpatient services cluster market is appropriate “solely for descriptive and analytic convenience 

in situations where it will not be misleading”).  Generally, with the notable exception of OB 

services (discussed below), the GAC services offered by St. Luke’s are also offered by 

ProMedica, Mercy, and UTMC in Lucas County. (See Joint Stipulations of Law and Fact, 

JX00002A at ¶¶ 7-8; Pugliese, Tr. 1540-1541; Pirc, Tr. 2279-2280). Thus, the cluster of GAC 

services provided by St. Luke’s and ProMedica, in competition with one another, comprises a 

relevant service market. 

Certain services, however, are not included in the relevant market. 

1. Psychiatric and Substance Abuse Services 

Complaint Counsel does not allege, and Respondent does not contend, that inpatient 

psychiatric and substance abuse services are in the relevant market.  In fact, the economic 

experts for both parties excluded these services from their analyses.  (See RX-71(A) at 158­
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000159 (Guerin-Calvert Expert Report), in camera; Town, Tr. 3687-3688).2  Those services 

generally are offered under different conditions, separately contracted for apart from GAC 

services, and excluded by courts from the GAC cluster market.  (See, e.g., Nolan, Tr. 6294, 6306, 

in camera (discussing current trend of larger, dedicated hospitals for psychiatric services); 

Guerin-Calvert, Tr. 7195-7196; Tr. Town, Tr. 3687-3688). 

2. Outpatient Services 

As Respondent admits, outpatient services are not included in the inpatient GAC market.  

(Response to RFA at ¶ 3; Answer at ¶ 13). Outpatient services are services that do not require an 

overnight stay in the hospital; typically, the patient is in the hospital for less than 24 hours.  

(Joint Stipulations of Law and Fact, JX00002A at ¶ 2; Korducki, Tr. 483-484).  Prior case law 

excludes outpatient services from the inpatient GAC market.  Rockford, 898 F.2d at 1284; 

Butterworth, 946 F. Supp. at 1290-1291; Evanston, 2007 FTC LEXIS 210, at *146-147. As 

Respondent’s economic expert acknowledged, outpatient services are typically provided under 

different competitive conditions than inpatient services.  (See Guerin-Calvert, Tr. 7640). 

Outpatient services also have been excluded from the inpatient GAC market because they 

generally are not substitutable for inpatient services, even if inpatient prices increase.  

Butterworth, 946 F. Supp. at 1290-1291; see also Evanston, 2007 FTC LEXIS 210, at *147-148. 

The testimony here indicates that patients would not substitute outpatient services for inpatient 

services, even in response to a price increase for inpatient services.  (Radzialowski, Tr. 638-639; 

111111111111111111111111111111111111111111111111111111111111 
2 Complaint Counsel’s economic expert, Professor Town, did not include (i.e., “filtered”) diagnosis related groups 
(“DRGs”) in the relevant service market for which St. Luke’s did not have three or more annual patient admissions. 
This accounts for and eliminates potential DRG-coding and other errors in the data, as well as services where there 
are insignificant service overlaps between the merging parties.  Even with the filtering, the GAC relevant service 
market still captures 91% of total admissions for St. Luke’s and ProMedica; adding the filtered DRGs back into the 
relevant market does not meaningfully change Professor Town’s results; and, notably, Respondent’s own economic 
expert also used filters to analyze the transaction.  (PX02148 at 022-023 (¶ 40 n.53) (Town Expert Report), in 
camera; RX-71(A) at 158-159 (Guerin-Calvert Expert Report), in camera). 
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Town, Tr. 3670; see also PX001914 at 007-008 (Pirc, IHT at 21-22), in camera; PX02148 at 022 

(¶ 44) (Town Expert Report), in camera; Sandusky, Tr. 1329). 

3.	 Services That St. Luke’s Does Not Provide: Complex Tertiary and 
Quaternary Services 

The relevant service market only includes the inpatient GAC services that St. Luke’s and 

ProMedica provide in common.  Hospital services are often categorized as primary, secondary, 

tertiary, and quaternary services. (FTC and DOJ, Improving Health Care: A Dose of 

Competition, at 126-127 (Ch. 3, pp. 3-4) (July 2004), available at 

www.ftc.gov/reports/healthcare/040723healthcarerpt.pdf; Radzialowski, Tr. 637; Gold, Tr. 193; 

PX01910 at 025-026 (Randolph, IHT at 92-95), in camera). Although definitions of those 

services do not have bright-line boundaries,3 tertiary services generally involve highly-

specialized treatments for higher-acuity conditions, such as neurosurgery.  (Radzialowski, Tr. 

637; Beck, Tr. 380; Pirc, Tr. 2180-2181; Shook, Tr. 893; PX02148 at 019 (¶ 40 n.52) (Town 

Expert Report), in camera). Quaternary services are even higher-level or experimental services 

for higher-acuity conditions, such as transplants. (Radzialowski, Tr. 637; Shook, Tr. 921; 

Sandusky, Tr. 1314). 

Respondent admits that St. Luke’s does not provide complex tertiary or quaternary 

services. (Resp’t ProMedica Health System, Inc.’s Response to Compl. Counsel’s Request for 

Admission at ¶ 2 [hereinafter Response to RFA] (“… ProMedica admits that St. Luke’s currently 

does not perform complex tertiary and quaternary services.”); Joint Stipulations of Law and Fact, 

JX00002A at ¶ 6 (“St. Luke’s currently performs few, if any, tertiary services and no quaternary 

services.”)). As such, those services do not belong in the relevant service market.  In fact, 

111111111111111111111111111111111111111111111111111111111111 
3 FTC and DOJ, Improving Health Care: A Dose of Competition, at 127 (Ch. 3, p. 4) (July 2004), available at 
www ftc.gov/reports/healthcare/040723healthcarerpt.pdf.).  
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Respondent previously admitted that:  “more sophisticated and specialized tertiary and 

quaternary services, such as major surgeries and organ transplants, also are properly excluded 

from the relevant market because they are not substitutes for general acute-care inpatient 

services.” (Answer at ¶ 13) (“ProMedica admits the allegations in Paragraph 13 [of the 

Complaint].”)).     

Despite these prior admissions, Respondent changed its position at trial.  Now, 

Respondent’s position is ambiguous.  On the one hand, Respondent contends in its pre-trial brief 

that the relevant market includes “all inpatient hospital services.”  (Resp. ProMedica Health 

System, Inc.’s Pre-Trial Brief at 26-27).  Respondent’s economic expert’s report also states that 

“the appropriate product market is at least all general acute care services[.]”  (RX-71(A) at 21 (¶ 

31) (Guerin-Calvert Expert Report), in camera (emphasis added)). On the other hand, at trial, 

Respondent’s expert testified that she excluded certain major diagnostic category (“MDC”) 

codes – which means that she excluded several inpatient services – from her definition of the 

relevant service market.  (Guerin-Calvert, Tr. 7642-7649; RX-71(A) at 158-159 (Guerin-Calvert 

Expert Report), in camera). Additionally, although her report makes no mention of it, 

Respondent’s economic expert testified that she excluded quaternary services, which are 

undoubtedly inpatient services, from her relevant service market.  (Guerin-Calvert, Tr. 7647­

7648, 7651). 

Regardless of Respondent’s ambiguous and shifting position on market definition, what 

is clear is that relevant case law, the facts here, and logic demonstrate that the relevant service 

market consists only of those services that St. Luke’s and ProMedica both provide and over 

which they compete against each other.   
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Courts have repeatedly excluded tertiary services and other non-overlapping services 

from a GAC cluster market.  FTC v. Tenet Healthcare Corp., 17 F. Supp. 2d 937, 942 (E.D. Mo. 

1998) (relevant market is general acute-care inpatient hospital services, “including primary and 

secondary services, but not including tertiary or quaternary care hospital services”), rev’d on 

other grounds, 186 F.3d 1045 (8th Cir. 1999); ProMedica, 2011 U.S. Dist. LEXIS 33434, at 

*23-24; see Butterworth, 946 F. Supp. at 1291 (defining the relevant market as general acute care 

inpatient hospital services in part by rejecting “defendants’ innovative effort to demonstrate that 

employers and third-party payors might respond to a price increase for primary and secondary 

acute care services by steering outpatients and tertiary care patients away from the merged entity 

so as to inhibit or reverse such a price increase[.]”); United States v. Long Island Jewish Med. 

Ctr., 983 F. Supp. 121, 141-42 (E.D.N.Y. 1997); United States v. Mercy Health Servs., 902 F. 

Supp. 968, 976 (N.D. Iowa 1995) (“The parties have agreed that the relevant product market is 

acute care inpatient services offered by both Mercy and Finley. . . . This limits the product 

market to those services for which Mercy and Finley currently compete for inpatient services.”) 

(emphasis added), vacated as moot, 107 F.3d 632 (8th Cir. 1997) (transaction abandoned prior to 

decision on appeal); see also Attachment A, Baker Article at n.228 (“[I]t would be inappropriate 

to place secondary inpatient care services and tertiary inpatient care services in the same cluster . 

. . This is evident from the observations that the geographic markets for tertiary care services are 

generally much larger . . . and some hospitals offering secondary care services are unable to offer 

tertiary care.”)).     

The facts in this case confirm that complex tertiary services and quaternary services are 

properly excluded from the GAC cluster market.  In this case, complex tertiary and quaternary 

services are not offered under similar market conditions, by the same market participants, or 
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within the same geographic market as other general acute-care services.  First, St. Luke’s – as 

well as Flower, Bay Park, St. Anne, and St. Charles – does not provide complex tertiary and 

quaternary services. (Response to RFA at ¶ 2 (“… ProMedica admits that St. Luke’s currently 

does not perform complex tertiary and quaternary services.”); Joint Stipulations of Law and Fact, 

JX00002A at ¶ 6 (“St. Luke’s currently performs few, if any, tertiary services and no quaternary 

services.”); Sandusky, Tr. 1307-1308; Pirc, Tr. 2189-2190; Radzialowski, Tr. 631-632; Shook, 

Tr. 892, 903). Consequently, the hospitals that participate in the market for complex tertiary and 

quaternary services in Lucas County are not the same as those that participate in the market for 

the more basic inpatient general acute-care services defined in this case. 

Second, patients are willing to travel farther for complex tertiary and quaternary services. 

Thus, the geographic market for those services is broader and may include more market 

participants than for more basic GAC services.  See Long Island Jewish, 983 F. Supp. at 141-142 

(finding one relevant geographic market for primary and second care and another relevant 

geographic market for tertiary care).  The trial testimony here uniformly indicates that patients in 

the Toledo area (and patients generally) travel farther for tertiary and quaternary services than for 

primary and secondary GAC services.  (Gold, Tr. 212-213, 218; Wakeman, Tr. 2708; Guerin-

Calvert, Tr. 7650; Shook, Tr. 947-948; Radzialowski, Tr. 633-634, 637-638; Town, Tr. 3676; see 

also PX01900 at 009 (Mullins, IHT at 30), in camera; Sheridan, Tr. 6679; PX01914 at 007 (Pirc, 

IHT at 19-20), in camera)). So, in contrast to primary and secondary GAC services, Lucas 

County hospitals may compete with hospitals well outside of Lucas County for the most complex 

tertiary and quaternary services. (Gold, Tr. 212-213 (“For the tertiary and quaternary services, 

[UTMC] compete[s] with . . . the University of Michigan, the Cleveland Clinic, University 

Hospital in Cleveland, and the Ohio State University.”)).  Therefore, the competitive   
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conditions surrounding complex tertiary and quaternary services differ greatly from those for 

GAC services, so it is inappropriate and misleading to include those services in the GAC cluster. 

Finally, logic alone mandates that the services St. Luke’s does not offer should be 

excluded from the relevant service market.  As the Merger Guidelines indicate, “market 

definition helps specify the line of commerce and section of the country in which the competitive 

concern arises.” Merger Guidelines § 4. By definition, the Acquisition does not create or 

enhance market power for services that ProMedica provides but St. Luke’s does not provide.  It 

should be obvious that, if the merging parties do not compete to provide certain services, there 

can be no lessening of competition for such services.  At trial, Respondent’s expert conceded 

that, if two firms sell products that are not substitutes for each other, a merger between the two 

firms is unlikely to lessen competition.  (Guerin-Calvert, Tr. 7657).  To include services in the 

relevant service market that St. Luke’s does not offer will lead to misleading results. See Little 

Rock Cardiology Clinic v. Baptist Health, 573 F. Supp. 2d 1125, 1146 (E.D. Ark. 2008) 

(excluding cardiologists’ services from market definition because “[defendant] does not compete 

in the cardiologists’ service market; it has no market share and therefore no market power in 

[that market].”); PX02148 at 021 (¶ 42) (Town Expert Report), in camera). 

For these reasons, one relevant service market in which to analyze this transaction is 

inpatient general acute-care services sold to commercial health plans, which consists of those 

services provided by St. Luke’s in competition with ProMedica.4 

111111111111111111111111111111111111111111111111111111111111 
4 It is important to define the relevant service market in this way to frame the antitrust analysis correctly, but even 
including all inpatient DRGs, even those that Respondent’s economic expert excluded from her analysis, does not 
materially affect the market structure, market shares, or strength of the presumption of anticompetitive harm. 
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C. Inpatient Obstetrical Services Sold to Commercial Health Plans 
1 

The second relevant service market is inpatient obstetrical services sold to commercial 

health plans (“OB”). OB hospital services are a cluster of procedures relating to pregnancy, 

labor and delivery of newborns, and post-delivery (“post-partum”) care.  (Marlowe, Tr. 2388, 

2431-2432; Read, Tr. 5275; Guerin-Calvert, Tr. 7665; see also ProMedica, 2011 U.S. Dist. 

LEXIS 33434, at *24). OB services are delivered on an inpatient basis.  (Korducki, Tr. 488; 

Marlowe, Tr. 2433 (specifying that childbirth, recovery, and postpartum services are provided on 

an inpatient basis)). 

Respondent admits that ProMedica competed with St. Luke’s for obstetric services. 

(Joint Stipulations of Law and Fact, JX00002A at ¶ 20).  Yet Respondent argues that it is 

improper to define a separate OB market.  Once again, however, legal precedent and the facts 

here clearly demonstrate that a separate relevant service market for OB services is well-founded 

and appropriate. 

Consider first principles: In a basic merger of two competitors that sell a single, 

competing product, the product-market analysis would begin by analyzing whether the merging 

parties’ products are substitutes with any other products.  If not, those products constitute the 

relevant product market.  Applied here, we assess whether OB services are substitutable with any 

other GAC services. They are not – just as other individual services in the GAC cluster are not 

substitutable for any other GAC service. Thus, OB is its own relevant services market like all 

the other individual GAC services would be if we did not put them in the cluster market for 

analytical convenience. So why not just include OB services in the GAC cluster market for 

analytical convenience, too?  Because the market participants and market structure for OB 

services differ significantly from the other GAC services, which means that the transaction has a 
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significantly different effect in the OB services market.  In the case of OB services, the 

Acquisition has an even more anticompetitive effect.  

Section 7 of the Clayton Act prohibits acquisitions “where in any line of commerce … the 

effect of such acquisition may be substantially to lessen competition[.]”  15 U.S.C. § 18 

(emphasis added).  As such, the “impact of the challenged acquisition must [ ] be measured in 

each economically significant market.” FTC v. Bass Bros. Enters., Inc., 1984 U.S. Dist. LEXIS 

16122, at *61-62, 1984-1 Trade Cas. (CCH) ¶ 66,041 (N.D. Ohio 1984) (emphasis added).  In 

doing so, multiple relevant product markets may be identified.  Merger Guidelines § 4.1. 

Finally, “[w]here a seller ‘could profitably target a subset of customers for price increases,’ a 

relevant market can be based on a particular use or uses by groups of buyers of the product for 

which a hypothetical monopolist could profitably impose at least a ‘small but significant and 

nontransitory’ increase in price.” In re Polypore Int’l, Inc., 2010 FTC LEXIS 97, at *32, 2010-2 

Trade Cas. (CCH) ¶ 77,267 (Dec. 13, 2010) (Comm’n Dec.).   

Indeed, in prior antitrust cases involving the healthcare industry, courts have found 

markets that were separate and narrower than all GAC services where competitive conditions 

differed for particular services. ProMedica, 2011 U.S. Dist. LEXIS 33434, at *23-25 (finding 

inpatient general acute-care services market and a narrower inpatient obstetrics services market); 

Butterworth, 946 F. Supp. at 1291 (finding separate markets with different market participants 

for general acute care inpatient hospital services and for primary care inpatient hospital services); 

see also Rockford, 898 F.2d at 1284 (Posner, J.) (“services are not in the same product market 

merely because they have a common provider”); cf., Morgenstern v. Wilson, 29 F.3d 1291, 1296 

(8th Cir. 1994) (Section 2 case defining relevant market as “adult cardiac surgery”); Defiance 

Hosp. v. Fauster-Cameron, Inc., 344 F. Supp. 2d 1097, 1109 (N.D. Ohio 2004) (finding 
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narrower market of anesthesia services in Section 2 case where, inter alia, only certain providers 

performed the service); Little Rock Cardiology Clinic v. Baptist Health, 573 F. Supp. 2d 1125, 

1140-41 (E.D. Ark. 2008). 

In this case, the competitive conditions for OB services differ significantly from the 

competitive conditions for GAC services and, thus, OB should be analyzed as a separate relevant 

service market and not be included in the GAC cluster market.  Most significantly, two Lucas 

County hospitals, UTMC and Mercy St. Anne, that provide GAC services, do not provide 

obstetrical services. (Gold, Tr. 203; Shook, Tr. 901).5  As such, the competitive environment for 

OB services differs substantially from the GAC market.  (PX02148 at 020-021 (¶ 41) (Town 

Expert Report), in camera; see PX01016 at 003, in camera (showing significantly different 

market shares for OB services than GAC services); see also ProMedica, 2011 U.S. Dist. LEXIS 

33434, at *24). 

Commercial realities also support a separate OB market.  For example, market 

participants separately track GAC and OB market shares (and other OB data).  (Response to 

RFA at ¶ 5 (“…ProMedica admits that it, and St. Luke’s, analyze a variety of data for many 

different service lines both as a group and as separate services lines, including OB.”); PX01016 

at 003, in camera (GAC and OB market shares in St. Luke’s core service area); PX01077 at 003, 

005 (OB utilization and market shares); PX01235 at 003, 005 (GAC and OB market shares in St. 

Luke’s core service area); PX01236 at 002, 054 (GAC, OB, and other market shares in St. 

Luke’s primary service area)).  For example, Mr. Wakeman gave a presentation to St. Luke’s 

Board of Directors in connection with affiliation discussions that contained separate GAC and 

OB market shares.  (PX01016, in camera). Scott Rupley, St. Luke’s Marketing and Planning 

111111111111111111111111111111111111111111111111111111111111 
5 Additionally, St. Luke’s offers some services, such as tubal ligation, that Mercy does not provide at any of its 
hospitals because it would violate Mercy’s ethical and religious directives. (Shook, Tr. 1065-1066). 
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Director, who prepared these market shares, testified that OB was the only other service 

presented in this document because Mr. Wakeman { 

}  (Rupley, Tr. 1978-1981, in camera). Another presentation to the 

St. Luke’s board about affiliation partners reported { 

} and stated that { 

} (PX01030 at 017, 

in camera). Mr. Wakeman testified that the presentation included this statement because 

ProMedica “already had a pretty significant market share of OB in the greater Northwest Ohio 

area.” (Wakeman, Tr. 2695-2696, in camera). 

Additionally, ProMedica’s and St. Luke’s contracts with health plans often specify 

different reimbursement rates for inpatient GAC services than for inpatient OB services.  (See, 

e.g., PX00365 at 030, in camera; PX00366 at 030, in camera; PX02520 at 003-005, in camera; 

PX00363 at 019, 022; PX00364 at 019, 022; PX01262 at 004, 027). For example, ProMedica’s 

recent contract with { }, specifies a base rate of 

{ } for { } but specifies separate { } rates for obstetrics services 

{( )}. (PX00365 at 030, in 

camera; PX00366 at 030, in camera). Besides the rates (i.e., prices) themselves, the rate 

structure – or payment methodology – for GAC and OB services often differ in these contracts.  

(See, e.g., PX00365 at 030, in camera; PX00366 at 030, in camera; PX02520 at 003-005, in 

camera). For example, in { } contract with ProMedica, the rate for { 

} is paid on a { 

} basis, but the rate for obstetrics services is a { 

}. (PX02520 at 003-005, in camera). 

191 
1 



 

1 

Separate OB rates and rate structures (sometimes called “carve-out” rates or case rates) 

are commonly negotiated by health plans and hospitals.  (Sheridan, Tr. 6683; Radzialowski, Tr. 

695, in camera, 752-753; Korducki, Tr. 529; see also PX01939 at 013 (Sheridan, Dep. at 48), in 

camera). In her expert report, Respondent’s expert makes the confounding claim that separately 

listing OB rates in health-plan contracts does not mean that those rates were negotiated 

separately, although she seemed to retreat from this claim at trial.  (Compare RX-71(A) at 43 (¶ 

73) (Guerin-Calvert Expert Report), in camera, with Guerin-Calvert, Tr. 7677-7679). Common 

sense dictates that, if there is a different dollar figure or different rate structure for OB services 

than for other inpatient GAC services, that dollar figure and rate structure must have been 

“negotiated.” In other words, the parties to the negotiation must have agreed to those particular, 

separate terms, even if there was no disagreement on what those terms would be.  Indeed, the 

only health-plan witness Respondent called to testify said that, in the 2010 negotiation with 

ProMedica, the case rates and per diem rates for obstetrics services were an explicit subject of 

negotiation. (Sheridan, Tr. 6684; cf. Radzialowski, Tr. 752). 

Additionally, applying the hypothetical-monopolist test of the Merger Guidelines shows 

that OB is a separate relevant service market.  The evidence shows that no other services are 

reasonably interchangeable with, or substitutes for, inpatient obstetrical services.  (PX01935 at 

005 (Read, Dep. at 11); PX01914 at 018-019 (Pirc (MMO), IHT at 65-66), in camera; Guerin-

Calvert, Tr. 7667-7668; PX02148 at 023-024 (¶ 41) (Town Expert Report), in camera; see also 

Response to RFA at ¶ 4 (“… ProMedica admits that inpatient OB services includes services such 

as obstetrics, newborn, neonatology, and gynecology, and states that patients seeking these types 

of services might not consider other services sufficient to meet their needs.”); ProMedica, 2011 

U.S. Dist. LEXIS 33434, at *24 (¶ 72)). Respondent’s economic expert testified that if Mercy no 
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longer offered OB services – which would result in ProMedica having a monopoly for OB 

services in Lucas County – prices of OB services in Lucas County would likely increase. 

(Guerin-Calvert, Tr. at 7679-7680). As such, a hypothetical monopolist could, no doubt, 

profitably raise the price of inpatient OB services five percent and likely much more.  (PX02148 

at 023-024 (¶ 41) (Town Expert Report), in camera). 

Analyzing inpatient obstetrical services under Brown Shoe’s practical indicia also 

confirms a separate relevant service market for OB services.  The healthcare industry and general 

public recognize obstetrics as a separate field of medicine; there are distinct providers of OB 

services (obstetricians); there are distinct customers (pregnant mothers and their partners); and 

there are distinct prices for OB services (as described above). 

Finally, Complaint Counsel’s economic expert also concluded that OB services constitute 

a separate market.  (PX02148 at 023-024 (¶ 41) (Town Expert Report), in camera). Thus, based 

squarely on case law, the Merger Guidelines’ analytical framework, the facts, practical indicia, 

and the conclusion of Complaint Counsel’s economic expert, inpatient OB services are a second, 

distinct relevant service market. 

III. RELEVANT GEOGRAPHIC MARKET 

1 
A. Relevant Geographic Markets Generally 

The ultimate question for geographic market definition is “where, within the area of 

competitive overlap, the effect of the merger on competition will be direct and immediate.”  

Phila. Nat’l Bank, 374 U.S. at 357; Polypore, 2010 FTC LEXIS 17, at *492. Courts consistently 

define the relevant geographic market by assessing the alternative sources of the relevant product 

or service to which consumers could practicably turn. See, e.g., Phila. Nat’l Bank, 374 U.S. at 
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359; Butterworth, 946 F. Supp. at 1291; Polypore, 2010 FTC LEXIS 97, at *48; see also Merger 

Guidelines § 4.2. 

Under case law and the Merger Guidelines, courts define the geographic market as the 

region where a hypothetical monopolist that was the only supplier of the relevant product or 

service could profitably implement a small but significant non-transitory increase in price.  

Butterworth, 946 F. Supp. at 1292; Polypore, 2010 FTC LEXIS 97, at *48; Merger Guidelines § 

4.2. Although the relevant geographic market must be “sufficiently delineated” to indicate the 

area where competition is threatened, the boundaries of the geographic market need not be 

delineated “by metes and bounds as a surveyor would lay off a plot of ground.” Polypore, 2010 

FTC LEXIS 17, at *492 (citing Cardinal Health, 12 F. Supp. 2d at 49 and United States v. Pabst 

Brewing Co., 384 U.S. 546, 549-50 (1966)). 

B. Lucas County Is the Relevant Geographic Market 

The relevant geographic market for inpatient general acute-care services and inpatient 

obstetrics services is Lucas County, Ohio. (See PX00900 (Attachment B) for map of Lucas 

County). Respondent concedes that Lucas County is the relevant geographic market for GAC 

services but denies it is for OB services. (Response to RFA at ¶¶ 7, 9). Undoubtedly, 

Respondent does so to avoid the overwhelming presumption of illegality that a merger-to­

duopoly in OB creates. But Respondent’s argument would mean that the relevant geographic 

market for OB services is broader than the relevant geographic market for GAC services.  In 

other words, Respondent’s position is that Lucas County residents would travel farther to deliver 

a baby than to attend a pre-scheduled, elective surgery.  The evidence contradicts that claim and 

shows that Lucas County is the appropriate geographic market for GAC and OB services.   
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Critically, patient-flow data reveal that nearly all residents of Lucas County (97.9%) stay 

within Lucas County for GAC services. (PX02148 at 026 (¶ 46) (Town Expert Report), in 

camera). The data reveal that far fewer patients (0.6%) leave Lucas County for OB services than 

for GAC services (2.1%).  (PX02148 at 026 (¶ 46) (Town Expert Report), in camera). In other 

words, 99.4 percent of patients residing in Lucas County stay in Lucas County for OB services – 

even more than stay for GAC services. (PX02148 at 026 (¶ 46) (Town Expert Report), in 

camera). So these data directly rebut the notion that any substantial number of patients travel 

outside Lucas County for OB services and rebuts the notion that more people travel outside 

Lucas County for OB services than for GAC services. 

Additionally, the data show that 95 percent of Lucas County residents travel 24.5 minutes 

or less for GAC and OB services.  (PX02148 at 140-141 (Exhibit 5) (Town Expert Report), in 

camera). Lucas County residents’ average drive time for GAC services is 11.5 minutes and for 

OB services is 11.3 minutes.  (PX02148 at 140 (Exhibit 5) (Town Expert Report), in camera). 

But Wood County Hospital, the nearest hospital outside Lucas County, is approximately 30 

minutes from the center of Toledo – which is three times longer than Lucas County residents’ 

average drive time for OB services.6 

Voluminous evidence from health plans, third-party hospitals, physicians, employers, and 

Respondent confirm that Lucas County is the relevant geographic market for GAC and OB 

services. First, the evidence resoundingly indicates that for routine inpatient care, including OB 

services, patients generally and Lucas County residents in particular, prefer and use the hospital 

that is closest to their home.7  (See, e.g., Radzialowski, Tr. 634; Pugliese, Tr. 1450-1451; Pirc, 

Tr. 2183-2184; Shook, Tr. 878-879, 942; Korducki, Tr. 511, 558; Andreshak, Tr. 1773; Gbur, Tr. 

111111111111111111111111111111111111111111111111111111111111 
6 Google Maps calculation using directions function from WCH to Toledo, Ohio. (http://maps.google.com).
7 Patients’ preference for local care is also confirmed in the economics and health services research literature.  
(PX02148 at 026 (¶ 46 n.69) (Town Expert Report), in camera). 
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3109; Marlowe, Tr. 2406; Neal, Tr. 2103 (“We feel it’s very important that our employees have 

access to hospitals, particularly acute care hospitals, within a ten-mile radius.8  That’s also an 

agreement that we [Chrysler] have with the [ ] UAW bargaining groups.”) (emphasis added); 

Caumartin, Tr. 1855; Wakeman, Tr. 2510; Rupley, Tr. 1962).  With respect to OB specifically, 

Aetna’s trial testimony illustrates this dynamic of staying close to home:  the witness said he 

would be hard-pressed to explain to his wife, if she was in labor, why he was driving past the 

local hospital to go an additional 15 miles or more for delivery.  (Radzialowski, Tr. 634; cf. 

Shook, Tr. 942-945). 

Not surprisingly, the trial testimony resoundingly confirms that Lucas County residents, 

with rare exception, do not travel outside of Lucas County for GAC or OB services. 

(Radzialowski, Tr. 648-649; Pugliese, Tr. 1450; Pirc, Tr. 2186; Sandusky, Tr. 1314-1315; 

Sheridan, Tr. 6682; Shook, Tr. 942-945; Korducki, Tr. 511). The President of WCH testified 

that, on average, only one Lucas County resident per month goes to WCH for inpatient OB 

services. (See Korducki, Tr. 512-513). 

The predominant reason Lucas County residents do not travel outside Lucas County is 

distance. (Radzialowski, Tr. 649; cf. Sheridan, Tr. 6681). More specifically, Lucas County 

residents have hospital options that are much closer to home and offer more services than WCH 

and FCHC. (Radzialowski, Tr. 650-651, 739; Beck, Tr. 392-393; Andreshak, Tr. 1781-1782 

(Patients “will not drive down to [WCH in] Bowling Green, a small community hospital, when 

they … have hospitals in the local community.”; FCHC “is a small hospital.  It’s also too far 

away. They [Lucas County residents] won’t drive [there].”); Marlowe, Tr. 2399-2400 (even for 

southwest Lucas County residents, WCH “is pretty far away … a small hospital, out in the 

111111111111111111111111111111111111111111111111111111111111 
8 Wood County Hospital, the nearest hospital to Lucas County, is 25 miles from Toledo and 15.6 to 18.9 miles from 
St. Luke’s, depending on the route.  (Google Maps direction function). 
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sticks”; Marlowe has “never had anybody ask me to go there or ask me if I go there [to deliver 

their baby].”); see PX01935 at 016 (Read, Dep. at 57) (obstetrician who practices at St. Luke’s; 

has not performed any deliveries at WCH).  In fact, Lucas County residents will not travel far 

within Lucas County for care, much less travel outside Lucas County. (Andreshak, Tr. 1768 

(Toledo residents “don’t want to leave their local community.  To them, driving 10, 15 miles 

across town was an eternity. Literally, they would not leave their local area . . . . [P]eople on the 

east side of Toledo would not want to cross the river.  They did not want to go across to St. 

Luke’s. That was just an eternity away.  Most people wanted to stay in the local area.”)). 

Hospitals in adjacent counties, therefore, are not acceptable alternatives for health plans’ 

Lucas County members.  (Pugliese, Tr. 1451).  Indeed, health plans testified that it would not be 

commercially viable to market to Lucas County residents a hospital network that included only 

WCH and FCHC (i.e., excluded all Lucas County hospitals). (Pirc, Tr. 2193; Sheridan, Tr. 

6682-6683; McGinty, Tr. 1193). Respondent’s economic expert agreed with that assessment.  

(Guerin-Calvert, Tr. 7684-7685). The President of Paramount, Jack Randolph, testified that it 

would be “almost absurd,” “unmarketable and highly unrealistic” to have a provider network 

consisting only of hospitals outside of Lucas County. (Randolph, Tr. 7064-7065). 

Health plans and Respondent, moreover, specifically analyze GAC and OB competition 

in Lucas County in the ordinary course of business. (See, e.g., PX02210 at 003, in camera; 

PX01016 at 003 (St. Luke’s analysis of GAC and OB market shares in its core service area 

includes shares for Lucas County hospitals only), in camera; PX01018 at 006 (St. Luke’s 

“Competitor Assumptions” slide refers only to ProMedica, Mercy, and UTMC), in camera; 

PX01077 at 002-003, 005-006 (analysis of medical/surgical and OB utilization in Lucas County, 
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and analysis of market shares in St. Luke’s core service area and primary service area, which 

includes only Lucas County hospitals)). 

The evidence resoundingly indicates that GAC and OB competition is limited to Lucas 

County and that Wood County Hospital and Fulton County Health Center are not competitors, or 

at least not meaningful competitors, to Lucas County hospitals.  (See, e.g., Radzialowski, Tr. 

650-651; Pirc, Tr. 2191-2193; Sandusky, Tr. 1315; PX01933 at 047 (Oppenlander, Dep. at 178­

179), in camera; PX01930 at 015 (Reiter, Dep. at 52-53) (the hospitals that compete in the metro 

Toledo area are ProMedica, St. Luke’s, Mercy, and UTMC; the Ohio State and University of 

Michigan hospitals “are not considered to be competitors of the [Toledo] metro region 

hospitals…”)). ProMedica’s Chief Financial and Strategic Planning & Development Officer, 

Kathy Hanley, testified that, prior to the Acquisition, ProMedica competed with just St. Luke’s, 

Mercy, and, to “a much lesser extent,” UMTC.  (Hanley, Tr. 4866; see also PX01903 at 020 

(Hanley, IHT at 72-73), in camera (ProMedica does not compete with WCH or FCHC for GAC 

services)). 

With respect to OB specifically, ProMedica’s President of Acute Care effectively 

admitted that OB competition is limited to Lucas County and outright stated that Flower Hospital 

faces essentially no competition post-Acquisition: In OB, “St. Vincent is Toledo[ Hospitals]’s 

competition.  St. Charles is Bay Park’s competition.  Flower doesn’t really have competition” 

now that St. Luke’s has been acquired. (PX01904 at 035 (Steele, IHT at 132-133), in camera) 

(emphasis added)).   

Perhaps most telling of all is that not once during a day and a half of trial testimony did 

ProMedica’s CEO, Mr. Oostra, even mention Wood County Hospital or Fulton County Health 
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Center, let alone assert that those hospitals competed, or would compete post-Acquisition, with 

Respondent for GAC or OB services. (Oostra, Tr. 5757-6245, in camera). 

Applying the hypothetical-monopolist test, the relevant question here is whether a 

hypothetical monopolist controlling all Lucas County hospitals could profitably implement a 

small but significant non-transitory increase in price.  Butterworth, 946 F. Supp. at 1292; 

Polypore, 2010 FTC LEXIS 97, at *48; Merger Guidelines § 4.2. In addition to the foregoing 

evidence, additional evidence indicates that patients would be unlikely to turn to hospitals 

outside of Lucas County, even if prices for inpatient GAC services in Lucas County increased. 

According to { }, if all of the hospitals in Lucas County raised their rates, { } would 

not be able to { 

}. ({ in camera)). United’s and} 

FrontPath’s representatives testified that Lucas County residents would not travel outside the 

county for inpatient services. (Sheridan, Tr. 6681; Sandusky, Tr. 1314-1315). This is not 

surprising because patients have strong, personal attachments to their local hospitals.  

(Radzialowski, Tr. 634; Sheridan, Tr. 6680). 

Both Complaint Counsel’s and Respondent’s economic experts agree that application of 

the hypothetical-monopolist test demonstrates that Lucas County is the relevant geographic 

market for GAC services.  (PX02148 at 025-026 (¶ 45) (Town Expert Report), in camera9; 

Guerin-Calvert, Tr. 7681-7683 (“I think the market definition test is saying who do you identify 

as the suppliers that you should include in the relevant geographic market, so in terms of that, I 

think it [Lucas County] is a well-defined and appropriate geographic market.”)).  Similarly, 

Complaint Counsel’s economic expert concluded that a hypothetical monopolist could profitably 

111111111111111111111111111111111111111111111111111111111111 
9 Complaint Counsel’s expert also reached his conclusion on the relevant geographic market relying on the 
foregoing patient-discharge data, testimony, documentary evidence, and econometric analysis.  (PX02148 at 025­
032 (¶¶ 45-55) (Town Expert Report), in camera). 
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raise the price of OB services in Lucas County. (PX02148 at 025-026, 028-029 (¶¶ 45, 50) 

(Town Expert Report), in camera). Respondent’s economic expert admitted that, if Mercy no 

longer offered OB services – i.e., ProMedica had a monopoly for OB services in Lucas County – 

prices of OB services in Lucas County could increase. (Guerin-Calvert, Tr. at 7679-7680).    

The foregoing evidence from market participants and Respondent demonstrates that 

Lucas County is the area of effective competition and where the effects of the Acquisition will be 

felt. It is also the area to which consumers of inpatient GAC and OB services currently and 

would practicably turn for such services. Therefore, Lucas County is the relevant geographic 

market for GAC and for OB services.  

IV. ANTICOMPETITIVE EFFECTS OF THE ACQUISITION 

A. Legal Standard Under Clayton Act Section 7 

Section 7 of the Clayton Act prohibits any acquisition “where in any line of commerce … 

the effect of such acquisition may be substantially to lessen competition, or tend to create a 

monopoly.” 15 U.S.C. § 18 (emphasis added).  “Congress used the words ‘may be’ . . . to 

indicate that its concern was with probabilities, not certainties” and to “arrest restraints of trade 

in their incipiency and before they develop into full-fledged restraints.”  Brown Shoe, 370 U.S. at 

323 & n.39 (“requirement of certainty … of injury to competition is incompatible” with 

Congress’ intent of “reaching incipient restraints.”); see also Phila. Nat’l Bank, 374 U.S. at 355, 

367 (a “fundamental purpose of amending § 7 was to arrest the trend toward concentration, the 

tendency to monopoly, before the consumer’s alternatives disappeared through merger[.]”); 

Chicago Bridge, 534 F.3d at 423; CCC Holdings, 605 F. Supp. at 35. Thus, to establish a § 7 

violation, “the FTC need not show that the challenged merger or acquisition will lessen 
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competition, but only that the loss of competition is a ‘sufficiently probable and imminent’ result 

of the merger or acquisition.”  CCC Holdings, 605 F. Supp. at 35. 

Courts generally analyze Section 7 cases under a burden-shifting framework.  See, e.g., 

Chicago Bridge, 534 F.3d at 423; FTC v. H.J. Heinz Co., 246 F.3d 708, 715 (D.D.C. 2001); 

United States v. Baker Hughes Inc., 908 F.2d 981, 982-83 (D.C. Cir. 1990); Polypore, 2010 FTC 

LEXIS 97, at *25. Under this framework, Complaint Counsel can establish a prima facie case of 

a Section 7 violation by showing that the transaction will result in undue concentration in the 

relevant market(s).  Chicago Bridge, 534 F.3d at 423; Baker Hughes, 908 F.2d at 982-83; 

Polypore, 2010 FTC LEXIS 97, at *25. Undue concentration in a relevant market leads to the 

presumption that the transaction substantially lessens competition.  Phila. Nat’l Bank, 374 U.S. 

at 363; Chicago Bridge, 534 F.3d at 423; United States v. Dairy Farmers of Am., 426 F.3d 850, 

858 (6th Cir. 2005); United States v. Citizens & S. Nat’l Bank, 422 U.S. 86, 120-121 (1975). 

Complaint Counsel can establish a prima facie case quantitatively or qualitatively, and further 

support its prima facie case with additional evidence that anticompetitive effects are likely.  

Butterworth, 946 F. Supp. at 1289 (FTC may make prima facie case with statistical showing of 

post-merger control of “undue percentage” of relevant market and a “significant increase in [ ] 

concentration”); Polypore, 2010 FTC LEXIS 97, at *25-26 (“qualitative evidence regarding pre-

acquisition competition between the merging parties can in some cases be sufficient to create a 

prima facie case[.]”) (citing In re Chicago Bridge & Iron Co., 138 F.T.C. 1024, 1053 (2005) 

(Comm’n Dec.) and Merger Guidelines). 

Once a prima facie case is established, Respondent bears the burden of rebutting the 

presumption of illegality by producing sufficient evidence to show that Complaint Counsel’s 

evidence inaccurately predicts the likely competitive effects of the transaction. United States v. 
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Marine Bancorporation, 418 U.S. 602, 631 (1974); Chicago Bridge, 534 F.3d at 423; Univ. 

Health Inc., 938 F.2d at 1218-19; Polypore, 2010 FTC LEXIS 97, at *26. The stronger the 

prima facie case, the greater the Respondent’s burden of production on rebuttal. Polypore, 2010 

FTC LEXIS 97, at *26 (citing Heinz, 246 F.3d at 725; Baker Hughes, 908 F.2d at 991). If the 

Respondent carries its burden, the burden of production shifts back to Complaint Counsel, who 

at all times retains the ultimate burden of persuasion.  Chicago Bridge, 534 F.3d at 423 (citations 

omitted); Polypore, 2010 FTC LEXIS 97, at *27. 

In this case, the quantitative and qualitative evidence clearly demonstrates that the 

Acquisition will substantially lessen competition and harm consumers.  In two relevant service 

markets, the Acquisition significantly increases concentration, results in undue market 

concentration and, therefore, is presumptively unlawful by wide margins.  Additionally, a vast 

array of qualitative evidence from market participants and Respondent reinforces the 

presumption of illegality by demonstrating that the Acquisition eliminates vital competition and 

likely will lead to higher prices and lower quality for consumers. 1 

B. Market Shares, Market Concentration, and Presumption of Illegality 

ProMedica’s acquisition of St. Luke’s is presumptively unlawful because it results in 

tremendous concentration in the already highly-concentrated Lucas County markets for GAC 

and OB services. 

Prior cases have found a presumption of illegality and enjoined transactions that caused 

undue concentration in a relevant market.  Phila. Nat’l Bank, 374 U.S. at 364; (enjoining 

acquisition with 30 percent combined share and where many competitors remained); Univ. 

Health, 938 F.2d at 1211 n.12, 1219 (holding prima facie case established where merger reduced 

competitors from five to four, and resulted in a combined market share of 43 percent, HHI 
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increase of 630 points, and a post-merger HHI of 3200); Bass Bros., 1984 U.S. Dist. LEXIS 

16122, at *18, *20 (enjoining two mergers resulting in 200-point and 300-point HHI increases). 

Under the 2010 Merger Guidelines, markets with post-merger HHIs above 2500 are considered 

“highly concentrated”; transactions that increase concentration by 200 points or more and result 

in a highly-concentrated market are “presumed to be likely to enhance market power.”  Merger 

Guidelines § 5.3. In both the GAC and OB services markets here, the post-Acquisition market 

shares, HHIs, and the increase in concentration far exceed these levels and create an 

overwhelming presumption of illegality.   

ProMedica’s acquisition of St. Luke’s reduced the number of inpatient GAC competitors 

in Lucas County from four to three.  (See Joint Stipulations of Law and Fact, JX00002A at ¶¶ 7­

8). Post-Acquisition, Respondent’s share of the Lucas County GAC market is a commanding 

58.3%. (See Table 1 below; PX02148 at 143 (Exhibit 6) (Town Expert Report), in camera). 

Post-Acquisition, ProMedica’s market share is more than double that of the next largest 

competitor, Mercy, and more than four times that of UTMC. 

Indeed, Mr. Oostra acknowledged at trial that ProMedica’s market share already was 

significantly higher than Mercy’s even before ProMedica’s acquisition of St. Luke’s. (Oostra, 

Tr. 5973 (referring to 2006 data reflected in PX00270)). A ProMedica presentation to Standard 

& Poor’s included a slide with inpatient market shares that was titled “ProMedica Health System 

has market dominance in the Toledo MSA…”  (PX00270 at 025). 

The Acquisition increases concentration in the GAC market by 1078 points, resulting in a 

post-Acquisition HHI of 4391. (See Table 1 below; PX02148 at 034 (¶ 61), 143 (Exhibit 6) 

(Town Expert Report), in camera). This post-Acquisition HHI is more than 1.5 times the level 

considered in the Merger Guidelines to be a highly-concentrated market, and the increase in 
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concentration is more than five times the level that leads to the presumption that the transaction 

will likely enhance market power. 

Table 1 
1 

GAC Market Shares and HHIs 

Inpatient General Acute-Care Services 

Hospital/System Pre-Acquisition 
Market Share 

Post-Acquisition 
Market Share 

ProMedica 46.8% 58.3% 

St. Luke’s 11.5% -­

Mercy 28.7% 28.7% 

UTMC 13.0% 13.0% 

Pre-Acquisition HHI 3312.5 

Post-Acquisition HHI 4390.7 

HHI Increase 1078.2 
Source:  OHA Data; market shares based on patient days (7/09 – 3/10) 

In OB services, ProMedica’s acquisition of St. Luke’s reduces the number of inpatient 

competitors in Lucas County from three to two – a duopoly.  (See Response to RFA at ¶ 10). 

Post-Acquisition, Respondent’s share of the Lucas County OB market is a dominant 80.5%.  

(See Table 2 below; PX02148 at 143 (Exhibit 6) (Town Expert Report), in camera). Post-

Acquisition, ProMedica’s market share is more than four times that of Mercy, the sole remaining 

competitor.10 

Respondent’s documents confirm its enormous OB market share.  A presentation to the 

St. Luke’s board about affiliation partners reported HHI measures with various partners and 

stated that “[a]ny obstetrics affiliation [with ProMedica] may need to be carefully reviewed. . . . 

111111111111111111111111111111111111111111111111111111111111 
10 Additionally, not all Mercy hospitals provide OB services (St. Anne does not), and Mercy does not provide certain 
OB services, such as tubal ligation, at any of its hospitals because it would violate Mercy’s ethical and religious 
directives. (Shook, Tr. 1065-1066). 
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Note: Anything over 18% throws up a red flag.” (PX01030 at 017, in camera). Mr. Wakeman 

testified that this was included because ProMedica “already had a pretty significant market share 

of OB in the greater Northwest Ohio area.” (Wakeman, Tr. 2695-2696, in camera). In a 

presentation to Standard & Poor’s, ProMedica presented market share information for its 

Women’s Services and noted its “strong market position.”  (PX00270 at 026). Another 

ProMedica document, { 

}, noted that ProMedica’s Central Region, which covers Lucas County, was a 

“heavy market leader” in OB.  (PX00214 at 170, in camera). 

The Acquisition increases concentration in the OB market by 1323 points, resulting in a 

post-Acquisition HHI of 6854. (See Table 1 below; PX02148 at 034 (¶ 61), 143 (Exhibit 6) 

(Town Expert Report), in camera). This post-Acquisition HHI is more than 2.5 times the level 

considered in the Merger Guidelines to constitute a highly-concentrated market, and the increase 

in concentration is more than 6.5 times the amount giving rise to the presumption that the 

transaction will likely enhance market power.      

Table 2 


OB Market Shares and HHIs
 

Inpatient Obstetrical Services 

Hospital/System Pre-Acquisition 
Market Share 

Post-Acquisition 
Market Share 

ProMedica 71.2% 80.5% 

St. Luke’s 9.3% -­

Mercy 19.5% 19.5% 

Pre-Acquisition HHI 5531.2 

Post-Acquisition HHI 6853.7 

HHI Increase 1322.5 
Source:  OHA Data; market shares based on patient days (7/09 – 3/10) 

331 
1 



  

 

1 

1 

Strikingly, even though Respondent’s economic expert calculated market shares based on 

various alternative market definitions, neither Respondent nor its economic expert present HHIs 

for these alternative markets anywhere.  (See Resp’t ProMedica Health System, Inc.’s Pre-Trial 

Brief [hereinafter Resp’t’s Pre-Trial Br.]; Guerin-Calvert, Tr. 7723).11  But what is more striking 

is that, even assuming the relevant geographic market is broader and even including Ms. Guerin­

Calvert’s fringe competitors in market concentration calculations, ProMedica’s acquisition of St. 

Luke’s still causes undue concentration and is presumptively illegal.   

Hospitals outside of Lucas County are simply too far away to be practicable alternatives 

to which Lucas County consumers could turn for basic GAC or OB services.  (See Appendix,1 

Table 3). But even assuming the geographic market included Wood and Fulton counties, post-

Acquisition in the GAC market, Respondent still commands a 55.8% market share, concentration 

increases by 989 points, and the resulting HHI is 4037. (See Appendix, Table 4 and Table 5).  In 

this over-expansive geographic market for OB services, Respondent commands a dominant post-

Acquisition market share of 75.3%, concentration increases by 1157 points, and the resulting 

HHI is 6020. (See Appendix, Table 4 and Table 5). 

Even assuming the University of Michigan Medical Center and the Cleveland Clinic are 

fringe competitors12 properly included within the product and geographic markets suggested by 

111111111111111111111111111111111111111111111111111111111111 
11 Interestingly, although she had trouble recalling at trial, Ms. Guerin-Calvert has presented HHI calculations in 
prior cases, including Arch Coal, Long Island Jewish, and California v. Sutter Health Sys., 130 F. Supp. 2d 1109 
(N.D. Cal. 2001),  the latter two being hospital cases.  (Guerin-Calvert, Tr. 7720-7722).  Apparently, she has 
presented HHIs when it suited to show that a market was unconcentrated. (See Guerin-Calvert, Tr. 7720-7722). 
12 There is hardly any mention in the trial transcripts of these hospitals, let alone sufficient evidence to support the 
claim that they are fringe competitors for GAC and OB services. 
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Respondent’s expert at trial,13 the Acquisition still triggers the Merger Guidelines presumption 

of enhanced market power.  (See Appendix, Table 6 and Table 7 (based on discharges14)). 

Even if concentration is calculated using Ms. Guerin-Calvert’s beds-in-use15 market 

shares and WCH, FCHC, Fremont Memorial Hospital, and H.B. Magruder Memorial are all 

assumed to be fringe competitors,16 the Acquisition results in a post-Acquisition market share of 

47.8%, concentration increases by 662 points, and the resulting HHI is 3413. (See Appendix, 

Table 8). 

Even assuming that all inpatient DRGs are included in a single relevant service market – 

even those DRGs that Respondent’s economic expert excluded from her analysis – the 

transaction would result in an enormous increase in concentration and a highly-concentrated 

market.  Respondent has not shown otherwise. (Cf. PX01850 at 009-010 (¶ 11) (Town Expert 

Rebuttal Report), in camera). 

Thus, regardless of how the relevant markets are defined, the Acquisition results in a 

tremendous increase in concentration in markets that already were highly concentrated.  For the 

OB market, there exists, “by a wide margin, a presumption that [a three-to-two] merger will 

lessen competition[.]”  Heinz, 246 F.3d at 716; FTC v. PPG Indus., Inc., 798 F.2d 1500, 1505 

111111111111111111111111111111111111111111111111111111111111 
13 Guerin-Calvert, Tr. 7729-7730 (referring to RX-71(A) at 0000165 (Exhibit 42d) (Guerin-Calvert Expert Report), 

in camera).

14 Billed charges, essentially hospitals’ list prices, are virtually irrelevant because health plans almost never pay that 

price.  (Town, Tr. 3707-3708; Guerin-Calvert, Tr. 7732; Sandusky, Tr. 1321; see also Korducki, Tr. 534-535 

(agreeing with Respondent’s counsel that a hospital’s chargemaster is akin to rates posted on the back of hotel doors, 

which “not many people pay”)).  As such, it is inappropriate to calculate market shares based on billed charges, 

though doing so does not materially impact the concentration analysis.  (Town, Tr. 3708, 4078-4079). 

15 The number of registered (or licensed) beds is practically irrelevant because hospitals generally do not (or cannot) 

operate or staff the number of beds for which they are registered.  (See, e.g., Gold, Tr. 198-199; Korducki, Tr. 476­
477; Shook, Tr. 900, 903).  Indeed, ProMedica’s CEO said staffed beds was an appropriate measure of a hospital’s
 
occupancy and called the number of licensed beds “irrelevant.”  (PX01906 at 026 (Oostra, IHT at 99-100), in
 
camera).  Another potential flaw of using beds-in-use is that it captures beds that may be used for tertiary and 

quaternary services, which are not in the relevant market.  (See PX02148 at 080 (¶ 144 n.247) (Town Expert 

Report), in camera).

16 (RX-71(A) at 000208 (Guerin-Calvert Expert Report), in camera).  Notably, Ms. Guerin-Calvert’s numbers are
 
inaccurate. For example, Fulton County Health Center actually has 25 inpatient beds (and 10 (non-GAC) 

psychiatric beds) (Beck, Tr. 376-377), not 45, as indicated in Ms. Guerin-Calvert’s expert report. 
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(D.C. Cir. 1986); cf. Cardinal Health, 12 F. Supp. 2d at 52-53. Indeed, there is an overwhelming 

presumption of illegality in both relevant markets.   

C.	 The Acquisition Eliminated Close and Vigorous Competition Between 
ProMedica and St. Luke’s 

1 
The close competition that existed between St. Luke’s and ProMedica’s hospitals before 

the Acquisition is apparent from every angle:  Market shares, consumer preference surveys, 

ordinary-course analyses, testimony from market participants, and Professor Town’s diversion 

analysis all underscore that a significant number of patients viewed St. Luke’s and ProMedica as 

their top two choices for inpatient hospital care, especially in southwest Lucas County where St. 

Luke’s is located. In addition, the record abounds with real-world examples of fierce 

competition between ProMedica and St. Luke’s, including extensive efforts by ProMedica to 

keep St. Luke’s out of health-plan networks.  Thus, ProMedica has acquired a close substitute 

and a formerly-vigorous competitor in St. Luke’s, greatly enhancing ProMedica’s bargaining 

leverage with health plans such that consumers will inevitably face higher prices. 

1.	 The Merger of Close Substitutes Leads to Greater Bargaining Leverage for 
the Merged Entity 

1 
Under a unilateral effects theory, the merger of close substitutes leads to increased 

bargaining leverage and higher prices. (Town, Tr. 3778-3779, in camera; PX02148 at 040-041 

(¶¶ 74-75) (Town Expert Report), in camera; Merger Guidelines § 6.1). The closer that St. 

Luke’s and one or more of the ProMedica hospitals were as substitutes, the greater the 

competitive harm that results from the Acquisition.  (Town, Tr. 3772, in camera; PX02148 at 

040 (¶ 75) (Town Expert Report), in camera). As the Merger Guidelines explain, “Unilateral 

price effects are greater, the more the buyers of products sold by one merging firm consider 

products sold by the other merging firm to be their next choice.”  (Merger Guidelines § 6.1). 
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The reason that a merger between close substitutes leads to higher rates in the context of 

hospitals is that ProMedica’s bargaining leverage depends on how difficult it would be for health 

plans to market a viable network without ProMedica.  This, in turn, depends on how highly the 

health plans’ members value access to ProMedica hospitals.  (PX02148 at 017 (¶ 29) (Town 

Expert Report), in camera). 

Before the Acquisition, St. Luke’s could independently add value to a health-plan 

network that did not include ProMedica because many health-plan members view St. Luke’s as a 

close substitute to ProMedica’s hospitals such as Flower and The Toledo Hospital. (Town, Tr. 

3784-3785; see PX02148 at 017-018 (¶¶ 29-30) (Town Expert Report), in camera; see also Pirc, 

Tr. 2199). In other words, many health plan members could still have access to their first- or 

second-choice hospital – St. Luke’s – even if a health plan failed to reach agreement with 

ProMedica. Similarly, many Lucas County residents view The Toledo Hospital and Flower as 

close substitutes for St. Luke’s. For example, if residents of St. Luke’s service area do not go to 

St. Luke’s, they primarily go to TTH for GAC and OB services.  (Rupley, Tr. 1945-1946; see 

also PX01169 at 009-010, 012-013, 017-019, 027-029, 042-044). 

After the Acquisition, St. Luke’s is no longer an independent alternative to provide the 

coverage that health plans need in southwest Lucas County. (Town, Tr. 3784-3785, in camera). 

The loss in value to a health plan’s network without ProMedica and St. Luke’s is now greater, 

leading to greater bargaining leverage and higher rates for ProMedica. (See Town, Tr. 3784­

3785, in camera; PX02148 at 017-018 (¶¶ 29-30) (Town Expert Report), in camera; Pirc, Tr. 

2261-2262, in camera; Radzialowski, Tr. 841-842, in camera; Pugliese, Tr. 1525, in camera; 

McGinty, Tr. 1209). 
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2.	 Overwhelming Evidence Demonstrates that ProMedica and St. Luke’s 
Were Close Substitutes 

The evidence is incontrovertible that St. Luke’s was, in fact, a close substitute for 

ProMedica’s nearby hospitals. The CEOs of both ProMedica and St. Luke’s agree that, before 

the Acquisition, St. Luke’s viewed ProMedica as its “most significant competitor.”  (Wakeman, 

Tr. 2511, 2523-2527; Oostra, Tr. 6040). Mr. Oostra also viewed ProMedica and St. Luke’s as 

“strong competitors.”  (Oostra, Tr. 6038-6039).  In contrast, Mercy did not consider itself to be 

“in any way, shape or form a primary competitor to [St. Luke’s].”  (Shook, Tr. 1038). 

The testimony is borne out by documents and data.  First, market shares, which reflect 

consumer preferences, show that St. Luke’s and ProMedica were the most preferred hospitals for 

a significant number of consumers.  (See PX02148 at 042 (¶¶ 78-79) (Town Expert Report), in 

camera; Town, Tr. 3753-3755, in camera). Because patients generally prefer to be treated at 

hospitals close to home, consumer preferences for specific hospitals will vary even within a 

geographic market.  (See Randolph, Tr. 7101-7102, in camera; Pugliese, Tr. 1450; Sheridan, Tr. 

6680-6681; Pirc, Tr. 2184; PX02148 at 041-042 (¶ 77) (Town Expert Report), in camera). 

Therefore, some hospitals within a geographic market will be closer substitutes than others. 

(PX02148 at 041-042 (¶77) (Town Expert Report), in camera; see Pirc, Tr. 2200). Accordingly, 

comparing market shares within a smaller geographic area, such as within individual zip codes or 

within southwest Lucas County, will reveal the closeness of competition between specific 

hospitals. The hospital with the second-highest market share in an area is likely to be the closest 

substitute for the hospital with the highest market share.  (PX02148 at 041-042 (¶¶ 77-78) (Town 

Expert Report), in camera; see Wakeman, Tr. 2507).  

Here, St. Luke’s and ProMedica have the highest market shares in southwest Lucas 

County, for both general acute-care services and obstetrics. For example, a St. Luke’s analysis 
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of market shares in the eight zip codes surrounding St. Luke’s (its core service area) between 

2007 and 2010 shows that St. Luke’s and ProMedica consistently have the two largest market 

shares for general acute care services, distantly trailed by Mercy and UTMC.17  (PX01235 at 

003; see also PX01016 at 003, in camera; Rupley, Tr. 1978-1983, in camera). ProMedica and 

St. Luke’s also have the two largest market shares for obstetrics, collectively accounting for over 

80% of the market, in St. Luke’s core service area.  (PX01235 at 005). Mercy’s internal 

assessment reached similar conclusions:  In southwest Lucas County, Mercy determined that St. 

Luke’s has a { } percent market share, ProMedica has { } percent, UTMC has { } percent, 

and Mercy has { } percent for inpatient services. (PX02290 at 002-003, in camera; Shook, Tr. 

934-935, 980-981, 1012-1013, in camera). 

Professor Town’s analysis of market shares in St. Luke’s core service area, using Ohio 

Hospital Association data, is consistent with St. Luke’s and Mercy’s internal assessments.  

Professor Town calculated that, for inpatient general acute-care services in St. Luke’s core 

service area, ProMedica has a market share of { } and St. Luke’s has a share of { }, 

compared to shares of only { } for Mercy and { } for UTMC. (Town, Tr. 3764, in 

camera; PX02148 at 161 (Exhibit 11) (Town Expert Report), in camera). For inpatient 

obstetrics services in St. Luke’s core service area, Professor Town determined that ProMedica 

has a market share of { }, St. Luke’s has a share of { }, and Mercy has a share of 

{ }. (Town, Tr. 3764-3765, in camera; PX02148 at 161 (Exhibit 11) (Town Expert 

Report), in camera). Professor Town also found that ProMedica and St. Luke’s have the first- 

and second-largest market shares in a significant number of individual zip codes within Lucas 

111111111111111111111111111111111111111111111111111111111111 
17 St. Luke’s defines its core service area in the ordinary course of business as the eight zip codes surrounding St. 
Luke’s, where 55-60 percent of the admission base comes from.  (Rupley, Tr. 1944; PX01418 at 005; PX01077 at 
008).  The primary service area is where approximately 80 percent of St. Luke’s patients come from.  (Rupley, Tr. 
1949; PX01077 at 008). 
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County. (PX02148 at 155-159 (Exhibit 10) (Town Expert Report), in camera; see also RX-71A 

at 165 (Guerin-Calvert Expert Report), in camera (in “Top 10 Zips,” ProMedica and St. Luke’s 

have #1 and #2 market shares)). 

Other evidence confirms that ProMedica and St. Luke’s are close competitors.  Consumer 

preference surveys commissioned by St. Luke’s in 2006 and 2008 found that St. Luke’s and TTH 

were the two most preferred hospitals in St. Luke’s primary service area by large margins, 

including for OB. (PX01352 at 007; PX01077 at 013; Wakeman, Tr. 2521-2523; Rupley, Tr. 

1958-1959). In 2008, 76 percent of patients in St. Luke’s core service area preferred either St. 

Luke’s or a ProMedica hospital. (PX01169 at 015; Rupley, Tr. 1954-1956).  Furthermore, 42 

percent of the 2008 survey respondents identified TTH as St. Luke’s most direct competitor, and 

another eight percent identified Flower, compared to 16 percent who identified St. Vincent and 

eight percent who identified UTMC. (PX01169 at 042; Rupley, Tr. 1958-1959). Patient origin 

data also reflect that, for GAC and OB, patients in St. Luke’s service area generally choose TTH 

the most if they do not go to St. Luke’s.  (Rupley, Tr. 1945-1946). 

A diversion analysis, which uses health plan claims data to quantify the degree of 

substitutability between pairs of hospitals, provides further support that ProMedica and St. 

Luke’s were close competitors.  This analysis measures where patients would seek inpatient care 

if a given hospital were not available. (Town, Tr. 3771, in camera; see also Merger Guidelines § 

6.1 (“Diversion ratios . . . can be very informative for assessing unilateral price effects, with 

higher diversion ratios indicating a greater likelihood of such effects.”)). Professor Town 

performed this analysis for specific health plans and concluded that for the members of five of 

the six major health plans in Lucas County, ProMedica is St. Luke’s next-best substitute.  (Town, 

Tr. 3776-3777, in camera; PX02148 at 046-047 (¶ 88), 163 (Exhibit 12) (Town Expert Report), 
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in camera). That is, the highest share of those health plans’ members would go to a ProMedica 

hospital if St. Luke’s were unavailable.18 

3. St. Luke’s Was a Significant Competitor in Lucas County 
1 

In response to the overwhelming evidence that ProMedica and St. Luke’s were close 

competitors, ProMedica argues that St. Luke’s was too insignificant in Lucas County to matter.  

To the contrary, the evidence shows that St. Luke’s was a very meaningful market participant in 

Lucas County, such that the loss of competition resulting from the Acquisition causes significant 

harm.   

First, St. Luke’s treated a large number of the commercial patients in Lucas County.  

(PX02148 at 171 (Exhibit 16) (Town Expert Report), in camera; see Wakeman, Tr. 2598-2600; 

PX01409 at 001). In fact, it is the third-largest individual hospital in the market based on 

commercial volume, exceeded only by St. Vincent and TTH.  (PX02148 at 171 (Exhibit 16) 

(Town Expert Report), in camera). St. Luke’s also was growing at the time of the Acquisition:  

by July 2010, St. Luke’s had surpassed UTMC, Flower Hospital, and St. Charles Hospital to 

serve the third-largest number of patients in the market based on total (i.e., commercial, 

government, and self-pay) discharges and outpatient visits.  (Wakeman, Tr. 2598-2600; 

PX01409 at 001). 

Furthermore, St. Luke’s is located in a geographically desirable and strategically 

important part of Lucas County.  Southwest Lucas County is affluent and has a relatively high 

proportion of commercially-insured patients.  (Wakeman, Tr. 2477, 2478-2481 (SLH is “in an 

optimal or better part of the community in the sense of growth and economic potential”); Shook, 

111111111111111111111111111111111111111111111111111111111111 
18  The sixth health plan is MMO.  The fact that ProMedica was not the next-best substitute for St. Luke’s for MMO 
members likely reflects that MMO was, until recently, aligned with Mercy.  (PX02148 at 047 (¶ 88) (Town Expert 
Report), in camera). 
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Tr. 927-928; Oostra, Tr. 6037-6038 (“Good freeway access and a growing part of the city, so a 

good location.”); PX00009 at 029 (“desirable section of the Toledo metro area where PHS lacks 

a physical presence”)). The area around St. Luke’s is one of the few around Toledo that is 

growing, with an increasing population and new construction starts. (Oostra, Tr. 6038; 

Wakeman, Tr. 2477; Sandusky, Tr. 1306).  Given these attributes, in addition to patients’ 

preference to use hospitals close to their homes, it is not surprising that health plans repeatedly 

testified that geographic coverage in southwest Lucas County is important for their networks.  

(Pirc, Tr. 2195-2196; Radzialowski, Tr. 712-714, in camera; Pugliese, Tr. 1442-1443, 1459; 

Sandusky, Tr. 1306-1307; Sheridan, Tr. 6672-6673, 6680-6681). 

Specifically, health plans testified that having St. Luke’s in their networks increased the 

marketability of their provider networks.  (Pirc, Tr. 2195-2196, 2266-2267, 2201-2203; Pugliese, 

Tr. 1481-1483, in camera). Mr. Pirc, MMO’s Vice President of Network Management, testified 

that { }.  (Pirc, Tr. 

2266-2267, in camera). An analysis prepared for Respondent projected that adding St. Luke’s to 

the Paramount network could net Paramount as many as { } new members.  (PX00040 at 

008, in camera). Even Paramount’s President, Jack Randolph, testified that the addition of St. 

Luke’s to Paramount’s network in late 2010 made Paramount more attractive to employers in 

southwestern Lucas County and had a positive impact on Paramount.  (Randolph, Tr. 7007-7008, 

7061-7062). Since St. Luke’s joined Paramount, two significant employers – the City of 

Maumee Schools and Anthony Wayne Schools – switched to Paramount from other health plans.  

(Randolph, Tr. 7008-7010). Notably, no health plan has ever excluded ProMedica – i.e., said no 

to their rate demands – without having St. Luke’s in their network.  Given St. Luke’s 
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significance in the market and its desirable location, it is no wonder that ProMedica had wanted 

to acquire St. Luke’s for almost fifteen years.  (See Oostra, Tr. 6117). 

4.	 St. Luke’s Hurt ProMedica’s Bottom Line By Successfully Competing for 
Patients 

Prior to the Acquisition, St. Luke’s was succeeding in attracting patients that otherwise 

would have sought care at ProMedica’s hospitals, presenting a direct threat to ProMedica’s 

bottom line.  Testimony and evidence presented at trial showed that both ProMedica and St. 

Luke’s were aware of the fierce competition between them and that St. Luke’s was gaining 

ground. 

Indeed, Mr. Wakeman testified that after he joined St. Luke’s in 2008, his goal was to 

regain volume in St. Luke’s core and primary service areas from ProMedica.  (Wakeman, Tr. 

2504-2505).  St. Luke’s was succeeding:  its market share in its core service increased in 2008 

and 2009 and St. Luke’s ultimately met its goal of achieving a 40% market share in its core 

service area. (Wakeman, Tr. 2527; see PX01026 at 001 (setting out 40% goal); PX01235 at 003 

(showing 43% market share by 1Q 2010); Response to IROG at ¶ 17 (admitting that St. Luke’s 

achieved the goal)). The 2010 ProMedica Environmental Assessment – a document presented to 

the Board of Directors – highlighted the fact that ProMedica’s { 

}  (PX00159 at 005, in camera; Oostra, Tr. 6175-6178, in camera). The report 

continued, { 

} 

(PX00159 at 012, in camera). One percent of ProMedica’s 2009 gross revenue represents tens 

of millions of dollars.  (PX00322 at 001 (PHS Gross Revenues 1Q 2009)). 
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Other internal assessments by ProMedica confirm that St. Luke’s was capable of drawing 

patients away from ProMedica and hurting its revenues.  ProMedica calculated that St. Luke’s 

readmission to { } network in 2009, after being excluded since 2005, would cost 

ProMedica { } in gross margin annually, equating to approximately { } in 

revenues. (PX00333 at 002, in camera; Wachsman, Tr. 5204, in camera). Similarly, ProMedica 

knew that St. Luke’s would draw Paramount patients away from ProMedica hospitals once it 

became part of Paramount’s network after the Acquisition.  (Randolph, Tr. 7099-7100, in 

camera). ProMedica estimated that St. Luke’s readmission to Paramount’s network would lead 

to a reduction of { 

} at ProMedica hospitals each year. (PX00040 at 007, in camera; see also PX00236 

at 002).19  The impact on Flower Hospital alone would be { } of lost margin annually.  

(PX00240 at 002, in camera; see PX00291 at 001, in camera). 

Indeed, the loss of admissions and “the potential for the acute care impact (loss) to be 

bigger over time” concerned top ProMedica executives.  (PX00236 at 001; Oostra, Tr. 6049­

6051). And St. Luke’s itself understood that, once readmitted to Paramount, it would gain 

patients that were otherwise going to TTH, especially for obstetrics. (Rupley, Tr. 2010, in 

camera). Thus, it is apparent that, before the Acquisition, St. Luke’s was a close and important 

competitor to ProMedica, capable of drawing away millions of dollars in revenues and of 

capturing market share – and ProMedica knew it. 

111111111111111111111111111111111111111111111111111111111111 
19 The pre-Acquisition estimate reflected in PX00040 has not been updated and thus represents the best estimate in 
the record of actual volume shifts since St. Luke’s joined Paramount’s network on September 1, 2010. (See 
Randolph, Tr. 7010-7013). 

441 
1 



1 

5. ProMedica Took Aim at St. Luke’s as a Significant Marketplace 
Competitor 

In the years before the Acquisition, there are numerous examples of ProMedica’s 

aggressive competition with St. Luke’s.  Notably, ProMedica sought to have third-party health 

plans exclude St. Luke’s from their provider networks while ProMedica refused to admit St. 

Luke’s into Paramount’s provider network until after the Acquisition.  ProMedica’s actions serve 

to underscore the formerly-strong competition between ProMedica and St. Luke’s. 

For example, ProMedica used its leverage to have St. Luke’s excluded from Anthem’s 

network for four-and-a-half years, between 2005 and July 2009. (Pugliese, Tr. 1483, 1488-1489, 

1491, in camera (referring to PX02245); see Rupley, Tr. 1962-1963). During contract 

negotiations in 2007 and 2008, Anthem informed ProMedica that it wanted to add St. Luke’s 

back into its provider network, having determined that this was absolutely critical from a sales 

and marketing perspective.  (Pugliese, Tr. 1482-1483, in camera; PX02296, in camera; PX02381 

at 003 (“Key messages:  Need St[.] Luke[’s] in network ASAP…”)). ProMedica resisted, 

knowing that its hospitals would lose volume to St. Luke’s if it were competing for Anthem-

insured patients as an in-network provider. (Pugliese, Tr. 1488-1489, in camera; Wachsman, Tr. 

5153-5154, 5200-5201, in camera; PX00328 at 001, in camera). Anthem tried to negotiate a 

term that would allow it to at least add St. Luke’s back into its network by { 

}, but ProMedica insisted that St. Luke’s be excluded for { }. (PX02244 

at 001, in camera; Pugliese, Tr. 1494-1496, in camera). Ultimately, ProMedica prevailed and 

the contract required Anthem to keep St. Luke’s out of its network until July 1, 2009.  (PX00231 

at 015, in camera; Pugliese, Tr. 1493, 1497, in camera). 

Not only did ProMedica succeed in excluding St. Luke’s from Anthem’s network for a 

longer period of time, ProMedica also contractually required Anthem to pay ProMedica { 

451 
1 



 

 

1 

} higher rates at all of its Lucas County hospitals if Anthem did in fact add St. Luke’s to 

its network. (Pugliese, Tr. 1497-1498, in camera; PX00231 at 015, in camera). ProMedica 

demanded the { } to offset expected revenue losses of approximately { 

} at ProMedica’s Lucas County hospitals from volume lost to St. Luke’s.  (Wachsman, 

Tr. 5203-5204, in camera; Pugliese, Tr. 1499-1500, in camera). This { } 

was so important that Ronald Wachsman, ProMedica’s Director of Managed Care Contracting, 

wrote in an email to other high-ranking ProMedica executives that it was the { 

} for ProMedica in its negotiations with Anthem, requiring a { } to 

accomplish.  (PX00295 at 001, in camera). Indeed, the issue was so important that ProMedica’s 

then-CEO Alan Brass, who only rarely participated in managed care contracting issues, became 

involved. (PX00295 at 001, in camera; Wachsman, Tr. 4894, 5207-5209, in camera). To put 

the true import of this term in perspective, Mr. Wachsman stated that Anthem “will have to pay 

PHS for the privilege” of adding St. Luke’s to its network.  (PX00380 at 001) (emphasis added)). 

ProMedica also sought to exclude St. Luke’s from { } network and indicated to 

{ } that this would be “an advantage to them [ProMedica].”  (PX02267 at 001, in 

camera). ProMedica evaluated opportunities to exclude St. Luke’s from { } network and 

{ } network as well.  (PX00407 at 001, in camera; see Wachsman, Tr. 5215-5216, in 

camera; see also PX00344 (email from former ProMedica CEO, Alan Brass, asking “[w]hat 

issues can be raised thru [sic] managed care” to retaliate against a St. Luke’s effort to institute a 

cardiology program)).  Unlike ProMedica, Mercy never took any actions to exclude St. Luke’s 

from health plan provider networks.  (See Wakeman, Tr. 2538).  This is further evidence that 

ProMedica and St. Luke’s were much closer competitors than Mercy and St. Luke’s.  
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ProMedica also refused to allow Paramount to contract with St. Luke’s, again because 

ProMedica viewed St. Luke’s as a direct and close competitor to its hospitals and feared losing 

Paramount patients to it.  St. Luke’s was not an in-network Paramount provider from 2001 until 

the Acquisition, despite Paramount wanting to add St. Luke’s back into its network at various 

times during that decade.  (Oostra, Tr. 6045; Joint Stipulations of Law and Fact, JX00002A 

¶ 46). Indeed, when the head of Paramount, Jack Randolph, learned that Anthem would be able 

to add St. Luke’s to its network starting in 2009 (despite having to pay ProMedica “for the 

privilege” of doing so), he wrote to Mr. Oostra:  “Since Anthem has been given this right to add 

St. Luke’s within a year, Paramount must have an ability to add them. Strategically, we should 

be adding them first…”  (PX00405 at 001) (emphasis added).  But Mr. Brass, the former CEO of 

ProMedica, and Mr. Oostra both had concerns about St. Luke’s participation in Paramount’s 

network, including fears that St. Luke’s would “cannibalize” existing ProMedica hospitals by 

drawing away patients. (Oostra, Tr. 6045-6046; Randolph, Tr. 7077). 

In 2008, Mr. Wakeman, on behalf of St. Luke’s, made serious attempts to rejoin 

Paramount’s network but was unsuccessful.  (Rupley, Tr. 1940-1941). ProMedica’s concern 

that its hospitals would lose volume to St. Luke’s trumped the desire of Paramount to add St. 

Luke’s to its network and improve the health plan’s marketability.  (Rupley, Tr. 1940-1941; 

Randolph, Tr. 7077-7078; Oostra, Tr. 6045-6046; PX00405 at 001; PX01233 at 005, in camera 

(2009 St. Luke’s document noting that { 

})). Indeed, Mr. Randolph specifically testified that the ProMedica 

hospital presidents “who were direct competitors of St. Luke’s” had concerns about St. Luke’s 

joining Paramount. (Randolph, Tr. 7077). A contemporaneous St. Luke’s document observed 
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that Paramount would { } 

(PX01119 at 004, in camera). 

These actions, combined with ProMedica’s interest in acquiring St. Luke’s, reveal 

ProMedica’s longstanding and fundamental desire to eliminate competition with St. Luke’s.  

(Oostra, Tr. 6116-6117; PX01152 at 001). They also undermine Respondent’s defense in this 

case. Remarkably, for purposes of this case, Respondent now claims that St. Luke’s is an 

insignificant competitor – despite that ProMedica has tried to keep St. Luke’s out of health-plan 

networks for years and now wants to acquire St. Luke’s so much that it is spending millions on 

antitrust lawyers and experts.  And Respondent now claims that St. Luke’s is in flailing financial 

condition – an audacious, if not galling, statement because even assuming – contrary to the 

evidence – St. Luke’s was flailing, it would only be due to ProMedica’s very efforts to put St. 

Luke’s out of business. 

6.	 St. Luke’s Knew It Was a Target and Feared Retaliation by ProMedica If 
It Chose Another Affiliation Partner 

St. Luke’s knew that it was a target. Documents and testimony reflect concerns by St. 

Luke’s executives that ProMedica was aggressively competing with St. Luke’s over the 

southwest geography.  St. Luke’s even feared that if it did not affiliate with ProMedica, 

ProMedica would retaliate or try to put St. Luke’s out of business. 

A St. Luke’s document from 2000 discussing negotiations with Paramount noted that 

ProMedica is “continuing an aggressive strategy to take over St. Luke’s or put us out of 

business.” (PX01152 at 001). In 2007, St. Luke’s considered filing an antitrust suit against 

ProMedica, in response to perceived efforts by ProMedica to exclude or disadvantage St. Luke’s 

in the marketplace.  (Rupley, Tr. 1969; PX01144 at 003; PX01207 at 003). 
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Little had changed by the time Mr. Wakeman arrived in 2008.  In a speech to the 

Perrysburg Chamber of Commerce, Mr. Wakeman stated that in order to “provide the best value 

to employers and consumers,” hospitals should compete on “price, quality and service,” but 

instead they (meaning ProMedica) were competing on “how well you can lock out hospitals and 

other healthcare providers [from] health insurance networks.”  (PX01380 at 001; Wakeman, Tr. 

2531-2532, 2537 (confirming that St. Luke’s was at the time excluded from Anthem and 

Paramount)).  Internally, Mr. Wakeman described ProMedica as “[t]he organization that has 

taken the greatest resources from the community, made the best bottom line and perform[ed] 

poorly in terms of costs and outcomes.”  (PX01378 at 001; PX01920 at 027 (Wakeman, Dep. at 

98), in camera (confirming that reference is to ProMedica)).   

Nonetheless, St. Luke’s increased its market share and continued to strengthen at 

ProMedica’s expense. (Wakeman, Tr. 2519-2520, 2527; PX00159 at 005, 012, in camera). Yet 

St. Luke’s feared retaliation by ProMedica as St. Luke’s became an even-stronger competitor.  

An August/September 2009 presentation to St. Luke’s Board of Directors noted that, if St. 

Luke’s became stronger, ProMedica might { 

}. (PX01018 at 009, in camera; 

Wakeman Tr. 2660-2661, in camera). The same presentation expressed concern that attempts 

would again be made to lock St. Luke’s out of provider networks.  (Wakeman, Tr. 2659-2660, in 

camera). 

Rather than continue the vigorous competition with ProMedica at its own risk, St. Luke’s 

decided to become part of the ProMedica system.  St. Luke’s was primarily motivated by the 

desire to access ProMedica’s extraordinary health-plan rates. An October 2009 presentation to 

the St. Luke’s Board of Directors stated that an “SLH affiliation with ProMedica has the greatest 
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potential for { }. A ProMedica-SLH partnership would have { 

}.” (PX01030 at 020, in camera). That same month, Mr. Wakeman advised 

leaders of the St. Luke’s Board that an affiliation with ProMedica would bring { 

} and { 

} to St. Luke’s. (PX01125 at 002, in camera; Wakeman, Tr. 2685-2686, in 

camera). Mr. Wakeman concluded: “Taking advantage of [ProMedica’s] strengths { 

} in the long run. Sure would make life easier right now 

though.” (PX01125 at 002, in camera; Wakeman, Tr. 2687, in camera). 

St. Luke’s also feared that ProMedica would retaliate or respond aggressively if St. 

Luke’s affiliated with { }. (Wakeman, Tr. 2701-2702, in camera; Rupley, Tr. 

2000-2001, 2036, in camera; PX01030 at 021, in camera; PX01232 at 003, in camera; PX01130 

at 006, in camera). St. Luke’s determined that choosing ProMedica “[w]ould reduce or 

eliminate significant ProMedica actions that are bound to happen if St. Luke’s partners with 

{ }.” (PX01030 at 016, in camera). If St. Luke’s partnered with { }, St. 

Luke’s expected a “Scorched Earth Response” from ProMedica and “the wrath of Alan [Brass, 

then-CEO of ProMedica].” (PX01030 at 021, in camera; Wakeman, Tr. 2701-2702, in camera; 

PX01232 at 003, in camera). St. Luke’s also suspected that ProMedica was “threatening 

{ }” in order to “keep St. Luke’s Hospital out of potential affiliations[.]” (PX01130 at 

006, in camera). 

D.	 The Acquisition Allows ProMedica to Raise Prices at St. Luke’s and at its 
Other Lucas County Hospitals 

Because of the Acquisition, the competitive check that St. Luke’s provided has vanished 

and ProMedica’s dominance is now increased.  As a result, ProMedica has vastly augmented its 
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bargaining leverage with health plans, enabling it to raise commercial health plan rates 

dramatically at all of its Lucas County hospitals, including St. Luke’s. 

1.	 ProMedica Was Already the Dominant and Highest-Priced Provider in 
Lucas County 

Even without St. Luke’s, ProMedica was the dominant provider and charged the highest 

prices in Lucas County. ProMedica touted its dominance in its own documents and externally to 

the credit-rating agency Standard and Poor’s. (PX00270 at 025 (“ProMedica Health System has 

market dominance in the Toledo MSA”); PX00221 at 002 (“it is critical that ProMedica evolves 

to maintain its competitive dominance in the Region”); PX00319 (“Dominant market share 

position”)).   

Before the Acquisition, ProMedica’s market share was already considerably higher than 

its competitors in Lucas County, whether calculated by registered beds, beds-in-use, or 

occupancy. (Joint Stipulations of Law and Fact, JX00002A ¶ 17).  ProMedica accounted for 

almost 50 percent of patient days for general acute-care services in Lucas County from July 2009 

through March 2010. (PX02148 at 143 (Ex. 6) (Town Expert Report), in camera; PX02150 at 

001). ProMedica accounted for 71.2 percent of patient days for obstetrics services during the 

same period.  (PX02148 at 143 (Ex. 6) (Town Expert Report), in camera; PX02150 at 002). 

Market shares themselves can be an important indicator of market power.  Here, 

Professor Town’s examination of pre-Acquisition hospital prices in Lucas County reveals a 

strong correlation between market shares and prices.  (PX02148 at 039 (¶ 71) (Town Expert 

Report), in camera). Accordingly, having the highest market share, ProMedica also receives the 

highest commercial reimbursement rates in Lucas County.  (Radzialowski, Tr. 684, in camera; 

Pugliese, Tr. 1484-1485, 1513, 1656-1657, in camera; Pirc, Tr. 2238, in camera; Sandusky, Tr. 

1340-1342, in camera; PX02296 at 001, in camera; PX02148 at 039, 052 (¶¶ 71, 92) (Town 
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Expert Report) (calculating that ProMedica’s rates are { } percent higher than St. Luke’s 

rates, as a volume-weighted average), in camera); see also Sheridan, Tr. 6658-6659, in camera 

(stating the { } rate with United “reflects an { 

}…”)). Indeed, Mr. Oostra lamented in 2009 that “we hear from payors we are 

the most expensive in [O]hio.”  (PX00153 at 001). 

2.	 The Acquisition Enables ProMedica to Significantly Raise Prices at All of 
its Lucas County Hospitals 

ProMedica and St. Luke’s both understood that the Acquisition would increase St. Luke’s 

bargaining leverage and rates. ProMedica senior executives were well aware that one benefit 

that ProMedica could offer potential affiliation partners was its bargaining leverage with health 

plans. (PX00226 at 008 (ProMedica draft presentation to potential affiliation partners stating 

“Why ProMedica? . . . Payer System Leverage.”); Oostra, Tr. 5983-5984). St. Luke’s expected 

that ProMedica would increase St. Luke’s leverage and enable it to obtain better rates.  In fact, 

that was the very reason why St. Luke’s chose to affiliate with ProMedica over others: 

•	 A presentation to SLH’s Board of Directors evaluating potential affiliation 
partners states: “An SLH affiliation with ProMedica has the { 

}. A ProMedica-SLH partnership would have a lot of 
{ }.” (PX01030 at 020, in camera). 

•	 Formal due-diligence team notes, distributed among St. Luke’s executives and 
assessing potential affiliation scenarios, point out that a “ProMedica [ ] affiliation 
could still { 

}.” 	 (PX01130 at 005, in camera). 

•	 The same notes reflect “[c]oncern that { } does/may not have as high of 
[sic] reimbursement as ProMedica and/or { }.” (PX01130 at 004, in 
camera). 

•	 Another presentation evaluating options for St. Luke’s in 2009 asks: “Option 3: 
Affiliate with ProMedica. What do they bring?” and lists as the top factor: 
“{ }.” (PX01018 at 014, in camera). 
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•	 In an email to St. Luke’s Board of Directors on October 11, 2009, Mr. Wakeman 
wrote that “incredible access to { 

}” is among the important “things Pro[M]edica brings to the table” as 
an affiliation partner, and that “[t]aking advantage” of this strength “{ 

} in the long run” but “[s]ure would make life 
much easier right now though.” (PX01125 at 002, in camera). 

By joining ProMedica, St. Luke’s anticipated as much as { } in 

additional revenues from { }, and Paramount.  (PX01231, in camera (“Yes we 

asked { } for {  }, but if we go over to the dark green side [i.e., ProMedica] . . . we may 

pick up as much as { } in additional { } and Paramount fees”)). 

Internal documents also show that St. Luke’s executives knew of the important 

competitive role that St. Luke’s played in Lucas County as an independent hospital.  Mr. 

Wakeman and Scott Rupley, St. Luke’s Director of Marketing & Strategic Planning, both noted 

that an independent St. Luke’s acted as a competitive constraint in the market and that St. Luke’s 

merger with a larger system would lead to higher rates.  In notes from a 2007 planning session, 

Mr. Rupley wrote that an independent “St. Luke’s Hospital keeps the systems a little more 

honest. The [health plans] lose clout if St. Luke’s is no longer independent.” (PX01144 at 003). 

In 2009, Mr. Wakeman wrote that “we need to show { } that we intend to merge with 

another system, and all the value we produce will [be] diluted, as our payments skyrocket.”  

(PX01229, in camera). 

Indeed, third-party health plans were unequivocal in testifying that ProMedica will be 

able to increase rates due to its newly enhanced bargaining leverage, including at its other Lucas 

County hospitals. (Radzialowski, Tr. 712-713, 841-842, in camera; Pirc, Tr. 2261-2262, in 

camera; Pugliese, Tr. 1525, in camera; McGinty, Tr. 1209; see also Sheridan, Tr. 6693, in 

camera (testifying that { 

} Mr. Pirc, the Vice President of Network Management at 
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MMO, one of the largest health plans in Lucas County, testified that ProMedica’s increased 

bargaining leverage enables ProMedica to { 

} (Pirc, Tr. 2261-2262, in camera). 

Before trial, indeed even before the FTC staff contacted health plans as part of its 

investigation of the Acquisition, Anthem internally analyzed the likely effects of the 

Acquisition: “History in most industries would tell us that ‘no’ competition leads to higher costs 

and quality that could be better if competitive forces were in play.”  (PX02379 at 001).  An 

earlier email states:  “Less competition and if [it] does happen, our low cost provider [St. Luke’s] 

gets absorbed by the high cost provider [ProMedica] – costs in Toledo will go up!” (PX02377 at 

001; Pugliese, Tr. 1519-1522, in camera). A subsequently Anthem analysis from November 

2010 predicted that moving St. Luke’s rates to ProMedica’s rates would increase rates up to 

{ }. (PX02380 at 001, in camera). 

ProMedica now has unmatched geographic coverage in Lucas County, a powerful source 

of leverage in negotiations with the health plans. (Pirc, Tr. 2195, 2199; Pugliese, Tr. 1451-1452, 

1459; Radzialowski, Tr. 663, 713-714, in camera). As Mr. Radzialowski of Aetna explained, 

{ 

} 

(Radzialowski, Tr. 713, in camera). 

To do without ProMedica today, a health plan would have to offer an unprecedented 

network that includes only Mercy and UTMC, leaving a “hole” in southwest Lucas County. 

(Pirc, Tr. 2195). At trial, Respondent’s expert presented slides that showed all of the iterations 

of hospital-network configurations used in Lucas County in the last twelve years. (Guerin­
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Calvert, Tr. 7323-7328, 7893-7895).  There have been two-hospital-system configurations; three­

hospital-system configurations; and four-hospital-system configurations.  (Guerin-Calvert, Tr. 

7895; see also Randolph, Tr. 7065-7066). But never in all that time – not in the last twenty years 

even – has the Mercy-UTMC network been used. (Guerin-Calvert, Tr. 7895).  Third-party health 

plans were unanimous that such a network would be unmarketable.  (Pirc, Tr. 2261-2262, in 

camera; Radzialowski, Tr. 715-716, in camera; Pugliese, Tr. 1478, in camera, 1577-1578; 

Sandusky, Tr. 1351, in camera; McGinty, Tr. 1200-1201; Sheridan, Tr. 6692-6693, in camera; 

see Guerin-Calvert, Tr. 7896; see infra at 68 (section V.A.1)). Yet, incredibly, this 

unprecedented network is the very basis of Respondent’s defense. 

Professor Town’s economic analyses confirm what St. Luke’s, ProMedica, and the health 

plans know: the Acquisition will lead to increased rates for health plans and patients.  Professor 

Town first examined differences in the case-mix adjusted prices at St. Luke’s and ProMedica’s 

existing hospitals. ProMedica’s case-mix adjusted prices are { } percent higher than St. 

Luke’s rates, as a volume-weighted average.  (PX02148 at 049 (¶ 92) (Town Expert Report), in 

camera). It is reasonable to expect – as St. Luke’s board and executives did and as health plans 

do – that ProMedica would ultimately raise St. Luke’s prices to the levels paid to ProMedica’s 

other community hospitals in Lucas County, Flower and Bay Park. (PX02148 at 057-058 

(¶ 101) (Town Expert Report), in camera; Black, Tr. 5718, in camera; Wakeman, Tr. 2653-2654, 

2686; Pugliese, Tr. 1507-1508, 1517, in camera; Radzialowski, Tr. 824-825, 843, in camera). 

This alone represents a staggering rate increase in Lucas County. (See, e.g., PX02380, in 

camera). 

Professor Town also conducted an econometric analysis that ultimately measures the 

change in St. Luke’s and ProMedica’s bargaining power resulting from the Acquisition and the 
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effect on prices. Professor Town concluded that the Acquisition will increase the price of 

inpatient care by very large amounts:  by 56.2 percent at St. Luke’s and by 10.8 percent at 

ProMedica’s other hospitals. (PX02148 at 058-060 (¶¶ 103-107) (Town Expert Report), in 

camera). To arrive at this conclusion, Professor Town modeled the bargaining relationship 

between hospitals and health plans in the relevant markets.  The analysis uses Willingness-to-Pay 

(“WTP”) as the measure of the value that a hospital brings to a health plan’s network, as 

perceived by the health plan’s members.  (PX02148 at 058-060 (¶¶ 103-107) (Town Expert 

Report), in camera). 

Although Ms. Guerin-Calvert lobbed several unfounded criticisms at Professor Town’s 

conclusions, quite tellingly she performed no price analysis or affirmative econometric analysis 

whatsoever of her own to rebut Professor Town’s results.  However, Ms. Guerin-Calvert 

incorrectly added several variables to Professor Town’s models, and even those additions 

resulted in a statistically significant price increase of 7.3 percent, which amounts to an 18 percent 

price increase at St. Luke’s and a five percent increase at ProMedica’s legacy hospitals.  (Guerin-

Calvert, Tr. at 7928-7929).  In other words, even Ms. Guerin-Calvert predicts significant price 

increases as a result of the Acquisition. 

Instead, Ms. Guerin-Calvert concludes generally that there are “negligible price changes 

arising from the joinder” by comparing the rates that ProMedica obtained for St. Luke’s in post-

Acquisition health-plan negotiations with the rates that St. Luke’s requested in failed 

negotiations with MMO pre-Acquisition. (RX-71(A) at 50-56 (¶¶ 92-103) (Guerin-Calvert 

Expert Report), in camera). There are significant flaws inherent in this analysis. First, Ms. 

Guerin-Calvert relies on rates that were proposed by St. Luke’s but never agreed to by MMO. 

(PX01850 at 048-049 (¶¶ 73-75) (Town Rebuttal Expert Report), in camera). These rejected 
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prices do not tell us anything meaningful about the level that St. Luke’s prices would have been 

at absent the Acquisition; proper economic analysis requires the use of “observed prices in a 

rationally-defined period.” (PX01850 at 049 (¶ 75) (Town Rebuttal Expert Report), in camera). 

Equally suspect are the post-Acquisition rates that were negotiated by ProMedica for St. 

Luke’s. ProMedica and Ms. Guerin-Calvert repeatedly rely on these rates as evidence of 

ProMedica’s good intentions and limited bargaining power after the Acquisition.  (RX-71A at 

53-56 (¶¶ 97-103) (Guerin-Calvert Expert Report), in camera; Marx, Tr. at 94-95 (Opening 

Statement)).  But it is well-settled that post-Acquisition evidence is entitled to little weight 

precisely because Respondent can “refrain[] from aggressive or anticompetitive behavior when 

[an antitrust] suit [is] threatened or pending,” and then point to their post-Acquisition behavior as 

evidence. Chicago Bridge, 534 F.3d 410 at 434-35 (citing and quoting United States v. Gen. 

Dynamics Corp., 415 U.S. 486, 504-05 (1974)). As such, courts unambiguously hold that such 

evidence has little or no probative value. Hospital Corp. of Am. v. FTC, 807 F.2d 1381, 1384 

(7th Cir. 1986) (Posner, J.) (“Post-acquisition evidence that is subject to manipulation by the 

party seeking to use it is entitled to little or no weight.”); Chicago Bridge, 534 F.3d 410 at 435; 

Polypore, 2010 FTC LEXIS 17, at *620 (Chappell, A.L.J.). Here, the FTC investigation was 

ongoing throughout the fall of 2010 and litigation has been pending since January 2011. 

Moreover, the post-Acquisition contracts were negotiated under the auspices of the Hold-

Separate Agreement between FTC staff and ProMedica that limited ProMedica’s leverage by 

allowing health plans to extend their current contracts at existing rates.  Thus, the rates that 

ProMedica has negotiated for St. Luke’s – which, in any case, constitute substantial increases – 

are not credible or reliable evidence of the full market power that ProMedica ultimately will have 

and exercise as a result of the Acquisition. 
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Importantly, ProMedica will be able to exercise its increased market power for GAC and 

OB services in limitless ways during contract negotiations with health plans, across the entire 

bundle of services that it offers. ProMedica’s ability to exercise the market power it gained in 

the relevant GAC and OB service markets is unaffected by the fact that health plans and 

hospitals generally negotiate for many services during contract negotiations.  That contracting 

parties negotiate over several terms at once is not a credible antitrust defense.  For example, 

ProMedica can easily exercise its bargaining leverage by insisting on higher rates for obstetrics 

services and contracting for these rates separately as a carve-out or case rate.  (See supra at 16 

(Section II.C)).  Or ProMedica can use its increased market power to extract concessions on rate 

methodologies or to demand higher rates for other kinds of services. (PX02148 at 058 (¶ 109) 

(Town Expert Report), in camera). Simply put, ProMedica’s market power has increased in the 

relevant service markets, and this can manifest itself in many ways during contract negotiations. 

3. ProMedica Will Exercise its Increased Leverage to Extract Higher Rates 

ProMedica has a notable history of aggressively seeking the highest rates possible from 

commercial health plans. ProMedica’s documents demonstrate that, despite its nonprofit status, 

maximizing profits is one of its central goals.  (PX00384 at 014; PX00270 at 054).20  With 

respect to rates from health plans, Mr. Oostra testified that ProMedica “would always like more,” 

and Mr. Wachsman testified that ProMedica always seeks the best rates it can get, 

notwithstanding that ProMedica is already the most expensive hospital system in Lucas County 

for many health plans.  (PX01906 at 066 (Oostra, IHT at 259-260, in camera); Wachsman, Tr. 

5145-5146, in camera; Radzialowski, Tr. 684, in camera; Pugliese, Tr. 1484-1485, 1513, 1656­

1657, in camera; Pirc, Tr. 2238, in camera; Sandusky, Tr. 1340-1342, in camera). 

111111111111111111111111111111111111111111111111111111111111 
20 Moreover, as of the end of 2009, “nonprofit” ProMedica had total assets of $2.4 billion, $156 million in cash, 
revenues of $1.6 billion, and a billion dollars in reserves. (PX00015 at 004, 006; Oostra, Tr. 6126). 
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Indeed, although ProMedica claims that it attempts to obtain a cost-coverage ratio of only 

{ } from unaligned health plans (that is, plans other than Paramount), Mr. Wachsman 

testified that this is a minimum and not a ceiling.  (Wachsman, Tr. 5140, in camera).21 

ProMedica’s documents show that the cost-coverage ratios for individual plans are consistently 

and sometimes dramatically higher than { }; for example, in June 2010, ProMedica had a 

cost coverage ratio of { } with MMO and { } with Cigna. (Wachsman, Tr. 5141-5142, 

in camera; PX00443, in camera; see also PX00233, in camera (showing ProMedica’s cost 

coverage ratio with Cigna in 2009 was { )). As of mid-2010, the overall cost-coverage 

ratio for commercial payors exceeded { }, even including Paramount, which lowers the 

average. (Wachsman, Tr. 5141-5142, in camera; PX00233, in camera; PX00443, in camera). 

Notably, the yearly bonuses that Mr. Wachsman and his direct reports receive from ProMedica 

are based, in part, on the rates obtained in negotiations with commercial health plans.  

(Wachsman, Tr. 5097-5099, in camera). 

4.	 ProMedica’s Ownership of Paramount May Exacerbate the 
Competitive Harm 

ProMedica’s ownership of Paramount further increases its incentive to bargain more 

aggressively for higher rates. (PX02148 at 053-054 (¶ 99) (Town Expert Report), in camera; 

Radzialowski, Tr. 729). By virtue of being part of the ProMedica system, Paramount gets better 

rates from ProMedica than any other health plan even with an identical network composition.  

(Randolph, Tr. 7070-7071). If a health plan walks away from contract negotiations with 

ProMedica because of exorbitant rate demands, that health plan (without ProMedica in its 

network) will be less attractive to customers relative to Paramount, whose network always 

111111111111111111111111111111111111111111111111111111111111 
21 ProMedica calculates “cost-coverage ratios” that purport to compare the payments received from health plans with 
the operating costs attributed to the health plan.  (Wachsman, Tr. 4947-4949, in camera). 
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includes ProMedica hospitals22 at a price advantage. (PX02148 at 056-057 (¶ 99) (Town Expert 

Report), in camera; Radzialowski, Tr. 729). Any business lost by the health plan that walked 

away from ProMedica would thus be captured, at least in part, by Paramount.  (PX02148 at 056­

057 (¶ 99) (Town Expert Report), in camera; see also Randolph, Tr. 7109-7110). The health 

plan’s other choice is to accept higher rates from ProMedica, in which case Paramount is again at 

a competitive advantage with an even greater price advantage.  (Randolph, Tr. 7109-7110; 

Radzialowski, Tr. 729). Thus, owning Paramount “allows ProMedica to win either way,” 

increasing its incentive to demand higher rates.  (Radzialowski, Tr. 729). 

E. The Acquisition Will Harm Hospital Quality 

In addition to commercial reimbursement rates, hospitals compete on the basis of non-

price factors such as clinical quality, amenities, and overall patient experience.  (Joint 

Stipulations of Law and Fact, JX00002A ¶ 11; Response to RFA at ¶ 20).  Even ProMedica 

executives and its economic expert acknowledge that hospital competition benefits the local 

community through better customer service, higher quality care, and better access for patients 

and improved facilities.  (Oostra, Tr. 6039; Wachsman, Tr. 5115-5118; Guerin-Calvert, Tr. 

7792). Here, the Acquisition has harmed non-price competition by eliminating a high-quality 

independent hospital that “challenged [other hospital] systems to keep service levels up.”  

(Wakeman, Tr. 2540-2541; Rupley, Tr. 1935-1937; PX01170 at 020).  Health plan executives 

testified that clinical quality is an important factor they consider when negotiating for a 

hospital’s inclusion in the health plan’s network.  (Radzialowski, Tr. 655; Sheridan, Tr. 6622; 

McGinty, Tr. 1173; PX01944 at 006 (Pirc, Dep. at 18-19), in camera). ProMedica and the other 

Lucas County hospitals now have diminished incentives to provide better services and improve 

111111111111111111111111111111111111111111111111111111111111 
22 ProMedica will always be included Paramount’s network. (See Randolph, Tr. 7070). 
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quality without St. Luke’s as an independent, high-quality competitor.  (Town, Tr. 3605-3606, 

3630-3631, 3634-3635; PX02148 at 084-085 (¶ 155) (Town Expert Report), in camera). 

Indeed, before the Acquisition, St. Luke’s prided itself on providing benefits to the 

community through its high quality of care and patient satisfaction. (Wakeman, Tr. 2493; see 

Black, Tr. 5685, 5689-5690; Rupley, Tr. 1919, 1924-1925; PX01072 at 001).  It enjoyed high 

clinical quality outcome measures and patient satisfaction scores.  (See, e.g., PX01072 at 001; 

PX00390 at 001; PX01018 at 012, in camera; PX01909 at 015-016 (Dewey, IHT at 56-58), in 

camera; see also PX01073). Health plans, doctors, employers, and even ProMedica witnesses 

all testified that they regarded St. Luke’s as a high-quality hospital. (Sandusky, Tr. 1312; 

McGinty, Tr. 1190-1191; Radzialowski, Tr. 640; Pugliese, Tr. 1443-1445; Pirc, Tr. 2196; 

Wakeman, Tr. 2477-2478, 2481-2483, 2493; Oostra, Tr. 6027-6028; Hanley, Tr. 4723, in 

camera; PX01913 at 032 (Hammerling, IHT at 119), in camera; Shook, Tr. 1032; Gold, Tr. 225; 

Andreshak, Tr. 1786; Marlowe, Tr. 2417-2418; Read, Tr. 5294). And despite St. Luke’s rapid 

growth in patient volume in 2010, patient satisfaction and quality remained at very high levels 

and several quality measures improved.  (Wakeman, Tr. 2495-2498; Black, Tr. 5685, 5690).   

ProMedica, on the other hand, has struggled with quality and patient satisfaction.  

ProMedica’s flagship hospital, TTH, ranked last in the Toledo area and below the state average 

for quality. (Rupley, Tr. 1984-1985, 1992-1993, in camera (TTH showed a “dismal 

performance”); PX01016 at 006, in camera; PX01172, in camera (“[I]n the Commonwealth 

scoring on quality, SLH was the best, just a hair shy of the top 10% nationally, with Toledo 

Hospital dead last and well below the state average.”); PX01030 at 018-019, in camera). Flower 

ranked sixth in Lucas County for overall quality. (PX01172 at 008, in camera; PX01030 at 018­

019, in camera). Writing to senior ProMedica executives, Mr. Oostra stated, “we can rationalize 
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things but we continue to: [ ] see subpar quality scores when we look at published comparisons.” 

(PX00153). Just recently, all three of ProMedica’s Lucas County hospitals missed quality 

targets needed to obtain a reimbursement bonus under Anthem’s quality-scoring program.  

(PX02453). Toledo Hospital ranked in the 6th percentile and second to last on the overall score. 

(PX02453 at 001). Upon learning of these results in October 2010 – one month after acquiring 

St. Luke’s – ProMedica’s CEO wrote to senior ProMedica executives, “Not good … We need to 

take major action.”  (PX00915 at 001, in camera). 

In light of the disparity in quality between St. Luke’s and ProMedica, St. Luke’s 

management and Board of Directors feared that ProMedica might “bring poor quality to St. 

Luke’s” after the Acquisition. (PX01130 at 002, in camera; Wakeman, Tr. 2675-2676, in 

camera; Black, Tr. 5720, in camera; Rupley, Tr. 2011, in camera; PX01016 at 023, in camera). 

ProMedica knew it needed to improve, and Mr. Oostra acknowledged as much to Mr. Wakeman 

before the Acquisition.  (PX01030 at 018, in camera; Oostra, Tr. 5998-5999; PX00153). 

St. Luke’s concerns appear to have been well-founded. In January 2011, ProMedica’s 

Chief Medical Officer, Lee Hammerling, acknowledged internally that ProMedica’s approach to 

quality was not keeping pace and “needed to catch up.”  (PX00527 at 001; Oostra, Tr. 6015­

6019). Mr. Hammerling described ProMedica’s quality program as involving “too much 

discussion, process, pages/documents, reporting structures, committees, charts, [and] meetings,” 

and Mr. Oostra agrees. (PX00527 at 001; Oostra, Tr. 6024-6025). Employees at ProMedica find 

the quality program to be confusing.  Mr. Hammerling noted that few employees “can fully 

explain the PHS approach to quality much less feel compelled to follow.”  (PX00527 at 001; 
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Oostra, Tr. 6025-6026). It is even less likely that the “PHS approach to quality” will have a 

positive impact at St. Luke’s.23 

F. Higher Prices and Lower Quality Will Impact Consumers Directly 
1 

The higher rates that ProMedica can extract from health plans will directly harm the 

employers and employees who use Lucas County hospitals.  Employers and employees face a 

grim list of consequences:  higher premiums, higher direct health care costs, fewer benefits and 

provider choices, and lower quality. 

First, employers will face higher costs.  Self-insured employers, accounting for 

approximately 70 percent of commercial business in Lucas County, directly pay the full cost of 

their employees’ healthcare claims to healthcare providers. (Neal, Tr. 2097 (“As a self-insured 

company, any increases in the cost of healthcare is a direct impact on our bottom line.”); 

Caumartin, Tr. 1836-1837; Radzialowski, Tr. 622, 625-626; Town, Tr. 3612-3614).  Thus, when 

hospital reimbursement rates increase, self-insured employers immediately and directly pay the 

higher costs. (Radzialowski, Tr. 625-626, 840-841, in camera (“Local employers receiving – 

having their members receive services at St. Luke’s, especially the self-insured employers, 

would feel a direct impact from unexpected [rate] increases.”); Sandusky, Tr. 1296; Town, Tr. 

3612-3613).  Fully-insured employers, meanwhile, will face higher premiums from their health 

plans in response to rate increases. (Radzialowski, Tr. 779; PX01938 at 030 (Radzialowski, 

Dep. at 114), in camera (“With the fully insured, I can’t see any circumstance where we would 

not { }”); Pugliese, Tr. 

111111111111111111111111111111111111111111111111111111111111 
23   ProMedica’s economic expert relied on the testimony of a single former ProMedica employee, ProMedica’s 
Senior Vice President of Quality, as the source of her quality claims.  (See RX-71(A) at 000084 (¶ 156) (Guerin-
Calvert Expert Report), in camera). As of early 2011, ProMedica’s CEO had been critical of this same employee’s 
performance as head of quality and was similarly critical at trial.  (PX00526 at 001; PX00527 at 001; Oostra, Tr. 
5936-5939, in camera). 
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1558, 1560; McGinty, Tr. 1245; Pirc, Tr. 2174; Sheridan, Tr. 6701-6702, in camera; Town, Tr. 

3614). 

Second, given that health care costs are a highly-significant expense for businesses, 

employers in turn will have to pass on increased costs to their employees.  (Caumartin, Tr. 1846­

1847; Neal, Tr. 2118; Buehrer, Tr. 3073; Lortz, Tr. 1707-1708).  This means increasing 

employees’ premiums, co-payments, deductibles, and out-of-pocket costs, or eliminating 

benefits. (Caumartin, Tr. 1837; Neal, Tr. 2114-2117, 2158; Buehrer, Tr. 3065-3066, 3072; 

Pugliese, Tr. 1559-1560; Town, Tr. 3615).  And when healthcare costs increase for self-insured 

employers with unionized employees, employers must offset these higher costs through reduced 

wages or other trade-offs. (Neal, Tr. 2118). In some cases, higher healthcare costs may lead 

employees to delay or forego routine physical check-ups or minor medical treatment.  

(Caumartin, Tr. 1838; Town, Tr. 3614-3615). 

Indeed, large and small local employers testified that they are concerned that the 

Acquisition will lead to higher rates at St. Luke’s and ProMedica’s other Lucas County hospitals, 

resulting in higher healthcare costs for employers and their employees.  (Caumartin, Tr. 1862; 

Neal, Tr. 2111). In notable contrast, ProMedica did not call a single employer to testify at trial in 

favor of the Acquisition. 

V. RESPONDENT’S DEFENSES 
1 

Faced with overwhelming evidence – from extraordinarily high HHIs, to the many 

documents predicting enormous rate increases, to the parade of third-party witnesses at trial who 

testified that competitive harm was very likely – ProMedica asks the Court to ignore the facts 

and have faith that some purportedly-unique attributes of the Lucas County market and of St. 

Luke’s warrant an exception to the well-settled economic and legal principles condemning the 
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Acquisition. Many of Respondent’s defenses find no support in the law; to adopt them would be 

to immunize virtually all hospital transactions from antitrust scrutiny.  Respondent also failed to 

offer sufficient evidence to support its arguments.  Indeed, in many instances the record 

explicitly contradicts Respondent’s arguments.  In short, Respondent’s defense of the transaction 

cannot withstand scrutiny. 

A. Market Dynamics Will Not Constrain Respondent or Defeat Rate Increases 

There is nothing unique about the Toledo hospital market that exempts it from the 

antitrust laws.  ProMedica first argues, incorrectly, that Toledo has an unusually large number of 

hospitals and excess capacity that combine to make substitution easy and, further, that Lucas 

County is characterized by strong competition between two purportedly equivalent hospital 

systems, Mercy and ProMedica.   

First, the record shows that the number of hospitals in the Toledo area is in fact “about 

right.”  (Radzialowski, Tr. 651-652 (“Some cities of similar size would have fewer bigger 

hospitals. Toledo happens to have smaller, more distributed hospitals . . . it’s not way out of line, 

in my opinion.”)).  Ms. Guerin-Calvert’s own analysis of populations of similar size to the 

Toledo area shows that Toledo is not an outlier in terms of the number of beds or the number of 

hospital competitors.  (Guerin-Calvert, Tr. 7758-7760).  ProMedica elicited no credible trial 

testimony to support the notion that the number of beds in Toledo is unusual. 

Second, although ProMedica repeatedly asserts that the Lucas County market is 

“characterized by the presence of two large hospital systems” that are “similar in size,” it is 

obvious that Mercy was no match for ProMedica before the Acquisition and is even less of one 
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now. (Respondent’s Pre-Trial Br. at 4-5).24  As an initial matter, despite the assertion by 

ProMedica’s executives that Mercy alone is a sufficient competitive check, it is not the case that 

acquisitions pass muster under the antitrust laws so long as two competitors remain; this is 

obvious from the HHI thresholds described in the Merger Guidelines as well as case law. 

(Compare Wachsman, Tr. 5136, in camera (“As long as there’s an alternative to ProMedica, 

another major health system, then ProMedica does not have any increased bargaining power.”) 

with Heinz, 246 F.3d at 717 (condemning three-to-two merger among second- and third-largest 

firms, despite argument that it would create a stronger rival to the largest firm)).  No case has 

held that mergers are immune from the antitrust laws as long as there is at least one other 

competitor to the merging parties.  But that is essentially ProMedica’s argument.  To accept 

ProMedica’s view, as articulated by Mr. Wachsman, would be to immunize virtually all hospital 

transactions – other than mergers-to-monopoly – from the antitrust laws. 

In any case, it is obvious that Mercy cannot constrain price increases by ProMedica after 

the Acquisition because it was not able to do so beforehand.  Mercy’s existence did not prevent 

ProMedica from achieving the highest market shares and obtaining the highest prices in Lucas 

County even before it bought St. Luke’s. (PX02148 at 063-064 (¶ 114) (Town Expert Report), 

in camera (ProMedica’s market share for inpatient GAC services was 63 percent larger than that 

of Mercy and 266 percent larger for obstetrics and ProMedica’s case-mix adjusted prices are 

{32} percent higher than Mercy’s)). The Acquisition, of course, only increases this disparity. 

111111111111111111111111111111111111111111111111111111111111 
24   To support the assertion that Mercy and ProMedica are “similar in size,” ProMedica relies on a comparison of 
billed charges.  (Respondent’s Pre-Trial Brief at 5).  This metric is not appropriate for comparing the size or 
competitive significance of two hospital systems.  Billed charges, which correspond to the rates on a hospital’s 
chargemaster, are a “sticker price” that virtually no health plan or patient actually pays.  (Korducki, Tr. 533-534; 
Sandusky, Tr. 1321; Radzialowski, Tr. 761-762; McGinty, Tr. 1195; Town, Tr. 3707-3708; PX01850 at 010 (¶12) 
(Town Rebuttal Expert Report), in camera). 
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ProMedica also now has a clear advantage over Mercy with respect to geographic 

coverage. Mercy offers no direct counterpart to St. Luke’s in southwest Lucas County. 

(PX02148 at 064-065 (¶ 116) (Town Expert Report), in camera; Sheridan, Tr. 6698, in camera). 

Greg Radzialowski, Senior Network Manager of Aetna, testified that Mercy is simply unable to 

provide the network coverage Aetna needs in southwest Lucas County, and that the location of 

St. Luke’s alone increases ProMedica’s leverage with Aetna. (Radzialowski, Tr. at 713-714, in 

camera; see also Pirc, Tr. 2195).  Not surprisingly, Mercy draws very few patients from 

southwest Lucas County and has considerably smaller market share there than either ProMedica 

or St. Luke’s. (PX02290 at 002-003, in camera; PX01235 at 003, 005; PX02148 at 161 (Exhibit 

11) (Town Expert Report), in camera). 

Professor Town’s econometric analysis regarding consumers’ willingness-to-pay 

underscores that Mercy is not a sufficient competitive restraint on ProMedica.  Before the 

Acquisition, commercially-insured patients placed 22 percent more value on having in-network 

access to ProMedica than on having in-network access to Mercy. (PX02148 at 066, 165 (¶ 118, 

Exhibit 11) (Town Expert Report), in camera). That is, ProMedica had 22% more bargaining 

leverage than Mercy. (Town, Tr. 3802, in camera). 

As a result of the Acquisition, consumers now value in-network access to ProMedica 

nearly twice as much as they value in-network access to Mercy.  (See PX02148 at 165 (Exhibit 

11) (Town Expert Report), in camera)). Thus, ProMedica’s acquisition of St. Luke’s 

dramatically increases the value to health plans of contracting with ProMedica.  (Town, Tr. 

3802-3803, in camera); see PX02148 at 165 (Exhibit 11) (Town Expert Report), in camera). 

And Mercy is now a significantly more distant substitute for ProMedica in the eyes of health 

plans and their members.  (PX02148 at 064-065 (¶¶ 116-117) (Town Expert Report), in camera). 
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The inevitable result is increased commercial health plan rates at ProMedica’s Lucas County 

hospitals. 

1.	 A Mercy-UTMC Network is Not a Viable Alternative to ProMedica and 
St. Luke’s 

ProMedica has the formidable task of convincing the Court that health plans can simply 

walk away from any anticompetitive rate demands by ProMedica and instead offer a provider 

network consisting of only Mercy and UTMC. Indeed, ProMedica’s argument that the 

Acquisition has not increased its bargaining leverage depends entirely on the truth of this claim.  

Yet, ProMedica has adduced no credible evidence to support it. On the contrary, of the many 

network combinations that have been offered in Lucas County for decades, no health plan has 

ever offered a network comprised only of Mercy and UTMC.  Third-party health plans 

repeatedly testified that a Mercy-UTMC network is not marketable.  Employers testified that 

neither they nor their employees want such a network.  Indeed, the only witnesses who believe 

that a Mercy-UTMC network is a viable alternative in Lucas County are on ProMedica’s payroll. 

First, no health plan in at least the last twenty years has offered a network comprised of 

only UTMC and Mercy. (Joint Stipulations of Law and Fact, JX00002A ¶ 9; Response to RFA 

at ¶ 14; Randolph, Tr. 7054-7055, 7065; Guerin-Calvert, Tr. 7895, in camera; Radzialowski, Tr. 

672). Yet health plans have offered provider networks composed of virtually every other 

combination of hospitals in Lucas County at various times.  (See Randolph, Tr. 7069-7070; Pirc, 

Tr. 2204; Pugliese, Tr. 1474, 1476-1477, in camera; Radzialowski, Tr. 670-671; Sandusky, Tr. 

1288-1289; McGinty, Tr. 1194, 1199; Sheridan, Tr. 6690-6692, 6694, in camera; PX02065 at 

003 (¶ 10) (Szymanski Decl.)).  The fact that it has never been offered is powerful evidence that 

a Mercy-UTMC combination by itself is not regarded as a competitive network, nor one that 

meets the needs of Lucas County residents.  In other words, St. Luke’s was essential to the 
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ability of health plans to market a network without ProMedica.  (PX02148 at 062 (¶112) (Town 

Expert Report), in camera). 

Consistent with this undisputed history, the third-party health plans unanimously testified 

that { }: 

•	 Don Pirc, the Vice President of Network Management at MMO, declared that { 

} (Pirc, Tr. 2313, 2261-2262, in 
camera). 

•	 Aetna has 

(Radzialowski, 
Tr. 716, in camera). 

•	 Anthem’s Regional Vice President testified that 

(Pugliese, Tr. 1478, in camera, 1577-1578). 

•	 FrontPath
 of their current Lucas 

County utilization. (Sandusky, Tr. 1351, in camera). 

•	 Humana’s Director of Network Development testified that a Mercy-UTMC 
network would not allow it to be competitive versus other health plans. 
(McGinty, Tr. 1200-1201). 

•	 United 

(Sheridan, Tr. 6692-6694, in camera). Post-joinder, { 

} (See Sheridan, Tr. 6692-6693, in camera). 

Health plans, of course, respond to the demands of their customers, the employers. And 

employers also testified that a Mercy-UTMC network would not be an attractive option in Lucas 

County. (Neal, Tr. 2113 (network “would be very detrimental to our employees”); Buehrer, Tr. 

3068, 3091). ProMedica conspicuously failed to produce any Lucas County employers – other 

than ProMedica itself – to contradict this testimony at trial. 

691 
1 



 

1 

The disparity between a Mercy-UTMC network and a ProMedica-St. Luke’s network is 

evident in the market share statistics, as well.  Post-Acquisition, the combined market share of 

Mercy and UTMC is 42 percent for general acute-care services, significantly less than the 58 

percent share for ProMedica and St. Luke’s. (Town, Tr. 3805, in camera). In St. Luke’s core 

service area, the combined market share for Mercy and UTMC is about 25 percent for general 

acute-care services, compared to a 72 percent share for ProMedica and St. Luke’s.  (Town, Tr. 

3805, in camera). Mercy and UTMC alone simply cannot provide the geographic coverage in 

southwest Lucas County that employers and employees want to have.  Indeed, Professor Town’s 

willingness-to-pay analysis confirms that a network of ProMedica and St. Luke’s is significantly 

more valuable than a network of Mercy and UTMC. (Town, Tr. 3808, in camera). 

B.	 Respondent’s Reliance on Health Plans and Physicians to Defeat 
ProMedica’s Price Increases Through Steering is Unfounded 

1.	 Health Plans Cannot Defeat ProMedica’s Price Increases by Steering 
Patients to Less Expensive Hospitals 

ProMedica assures the Court that if rates at ProMedica were to increase exorbitantly, 

health plans can simply steer their members to other lower-cost hospitals within the same 

network using a combination of incentives and price transparency directed at their members.  Yet 

again, these claims find no persuasive support in the record.  There is an especially glaring lack 

of testimony from the health plans themselves that such initiatives would be effective to 

constrain ProMedica’s rates in Lucas County. 

In theory, the in-network steering that Respondent relies on involves providing financial 

incentives to members to seek care at cheaper hospitals, such as by charging different co-pays, or 

by creating different tiers with different benefits within a network. (PX02533 at 004-005, in 

camera; Town, Tr. 3810, in camera; Radzialowski, Tr. 723). This can be referred to as “hard 
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steering.” (Radzialowski, Tr. 723-724). Alternatively, health plans might provide general 

information to members or physicians regarding treatments costs at different providers, in the 

hopes that they will seek treatment elsewhere; this is sometimes known as “soft steering.”  

(Radzialowski, Tr. 723-724). Neither is a practical or viable means of constraining ProMedica’s 

considerable market power in Lucas County. 

Astoundingly, ProMedica overlooks the fact that its own contracts forbid health plans 

from using the very same steering programs that it now claims will be a solution to the 

Acquisition’s ill effects. ProMedica has used its leverage to insist on anti-steering provisions in 

its contracts with { 

} (Wachsman, Tr. 5162-5163, in camera; Pirc, Tr. 2259-2260, in camera; see, 

Pugliese, Tr. 1466).  The provisions { 

}  (PX02533 at 017-018, in camera ({ } contract requiring that ProMedica be 

{ 

} and forbidding any { 

}); Wachsman, Tr. 5162-5164, in camera; Pirc, Tr. 2259-2260, in camera). 

ProMedica also contractually restricts { }  (Wachsman, Tr. 

5244-5246, in camera). 

In fact, Mr. Wachsman testified that one of ProMedica’s goals is to ensure that health 

plans do not engage in steering. (Wachsman, Tr. 5162-64, in camera). Because ProMedica is 

the dominant provider, it is easily able to achieve that goal.  Indeed, ProMedica { 
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} (See Pirc, Tr. 2260, in camera). 

Even without these contractual restrictions, health plans’ members resist efforts by health 

plans to restrict where they can seek care.  Health plans’ members increasingly prefer open-

access networks with as much flexibility in the choice of providers as possible.  (PX02148 at 

067-069 (¶¶ 122-123) (Town Expert Report), in camera; Sheridan, Tr. 6680-6681; Pugliese, Tr. 

1465 (“Our customers don’t want to be told where to go.”)).  Employers testified that their 

employees prefer health plan networks that include all Lucas County hospitals.  (Lortz, Tr. 1700­

1701, 1706; Neal, Tr. 2102-2103, 2113; Buehrer, Tr. 3074; see Caumartin, Tr. 1860-1861, 

1864). Members simply do not want to be told where they can and cannot seek care.  (Pugliese, 

Tr. 1465; see Radzialowski, Tr. 725-726; PX01917 at 018 (Radzialowski, Dep. at 68, in 

camera)). As a result, in-network steering devalues a health plan’s product and makes it less 

marketable.  (Town, Tr. 3810, in camera). 

In fact, Complaint Counsel’s economic expert – uncontested by Respondent’s economic 

expert – found that, of the thousands employers in Lucas County, he was aware of only two 

employers that “hard steer” to particular in-network hospital providers based on price.  (Town, 

Tr. 4383-4384, 4460-4461, in camera (one employer is { }, which steers its employees { 

}25, and the other is { 

} (Radzialowski, Tr. 724)); Guerin-Calvert, Tr. 

7901-7902 (noting that FrontPath may offer a third employer “the equivalent” of a tiered 

network but not indicating that such tiering was based on price differences among hospitals)). 

111111111111111111111111111111111111111111111111111111111111 
25  It is common for a hospital system to encourage employees in its health insurance program to use its own hospital 
or hospitals. (Randolph, Tr. 7006-7007).  The president of Paramount likened such programs to employee discounts 
in other industries.  (Randolph, Tr. 7006-7007) (“if you work for Ford, they’re not giving you a discount on a 
Chrysler car; they’re giving you a discount on a Ford car.”)). 
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Moreover, it is clear from the current competitive landscape in Lucas County that 

steering is not considered viable.  There are already considerable price differences between 

ProMedica and the other Lucas County hospitals. (PX02148 at 037, 145 (¶ 68, Exhibit 7) (Town 

Expert Report), in camera). As such, health plans already had a strong incentive to steer patients 

in Lucas County away from ProMedica, if it were possible.  Yet they have not done so, 

demonstrating that this is not a legitimate option that health plans can use, either because it is 

impractical or because it significantly devalues their products.  (See Town, Tr. 3811-3812, in 

camera; see also Pugliese, Tr. 1465-1466). 

The health plan testimony confirms that in-network steering programs are not viable 

options. { 

}  (Pirc, Tr. 2213-2216).26 { } marketing department indicated that customers 

would not welcome such a steering program because of the general preference among members 

for broad access to providers. ({ } at 022 ({ }, Dep. at 82-83), in camera). 

Similarly, Anthem has never used steering programs to encourage the use of lower-cost hospitals 

and testified that customers would not want it. (Pugliese, Tr. 1465).  { } and Humana do 

not have steering mechanisms or tiered benefits in place, and there is no testimony that indicates 

any plans to implement them in Lucas County.  ({ } at 006, 029 ({ }, Dep. at 

21, 112-113), in camera; McGinty, Tr. 1184-1185). 

ProMedica hangs its hopes on the fact that Aetna has a tiny pilot steering program 

involving fewer than 100 Aetna employees in Toledo.   (Radzialowski, Tr. 724-725).  But 

111111111111111111111111111111111111111111111111111111111111 
26 Six to seven years ago, MMO implemented a pilot physician steering program in Canton, Ohio to steer members 
to low-cost physicians.  (Pirc, Tr. 2215-16).  However, the physicians who were not placed in the preferred tier 
opposed the program, causing MMO to end it.  (Pirc, Tr. 2215-2216).  This was the last time MMO attempted such a 
steering program.  (Pirc, Tr. 2216-2217).  
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there are no results showing whether the limited program has worked, and Aetna does not know 

whether it will be expanded; the only conclusion that can be drawn with certainty is that Aetna 

has received “a good number of complaints from the members not liking to have steerage 

imposed on them[.]” (Radzialowski, Tr. 725).  Hospitals, including ProMedica, have also 

complained about the program.  (Radzialowski, Tr. 726).  And Mr. Radzialowski testified that it 

is probable that hospital systems like ProMedica, with substantial bargaining leverage, can 

{ 

}. (PX01917 at 017-018 (Radzialowski, Dep. at 65-68), in camera; 

see also Pugliese, Tr. 1465-1466). 

Soft steering is even less likely to have a discernible impact on ProMedica’s ability to 

increase rates. Mr. Pugliese, Anthem’s Regional Vice President, testified that although Anthem 

provides online tools that allow members to access quality and cost information about hospitals, 

these tools have not resulted in any shifts in the hospitals Anthem’s members use.  (PX01919 at 

004 (Pugliese, Dep. at 12-13), in camera). Similarly, Aetna’s Senior Network Manager Greg 

Radzialowski testified that “soft steering” efforts have not been effective at steering members to 

low-cost hospitals because informational and transparency measures “don’t have teeth, they 

haven’t had an impact[.]”  (PX01938 at 004 (Radzialowski, Dep. at 12), in camera); see also 

Radzialowski, Tr. 723-724).  And although ProMedica claims to accept price transparency, it is 

“okay with that type of sharing of information” as long as it does not come with financial 

incentives that actually steer significant business away from ProMedica hospitals (Wachsman, 

Tr. 4879-4881) – in other words, only to the extent that it is not effective. 
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2. Physicians Cannot Constrain Price Increases by ProMedica 

ProMedica also asserts that physicians will be able to redirect their patients to lower cost 

hospitals because many of them have admitting privileges at more than one provider.  This is 

misleading in several respects.  First, it is implausible that physicians will change their medical 

judgment and admitting practices based on the reimbursement rates that hospitals charge health 

plans. Second, the fact that physicians have admitting privileges at more than one hospital 

ignores critical limitations on physicians’ ability or desire to actually shift significant numbers of 

patients to other hospitals. 

First, it strains credibility to argue that physicians decide where to admit a patient based 

on the rates that hospitals charge health plans or employers.  (Town, Tr. 3819, in camera). There 

is no evidence that a single physician has admitted a patient to a hospital on this basis.  While it 

is clear that physicians play a role in their patients’ admission decisions, testimony at trial was 

unanimous that physicians do not admit patients to hospitals based on the rates hospitals charge 

the patients’ health plans. (Marlowe, Tr. 2416-2417; Read, Tr. 5293; Andreshak, Tr. 1782-1783; 

Gold, Tr. 206-207; Pugliese, Tr. 1467-1468; cf. PX01932 at 033 (Bazeley, Dep. at 127), in 

camera; PX01948 at 044-045 (Peron, Dep. at 166-167, 169-170)). Indeed, physicians are not 

even aware of the rates that hospitals charge health plans. (Gold, Tr. 206-207; Pirc, Tr. 2378­

2379, in camera; Pugliese, Tr. 1467-1468; Sandusky, Tr. 1325). Not one physician who testified 

at trial had ever seen the rates in a contract between a hospital and a health plan.  (Andreshak, Tr. 

1782; Gbur, Tr. 3109; Marlowe, Tr. 2417; Read, Tr. 5293; see also Gold, Tr. 206-207; Pirc, Tr. 

2378-2379, in camera). 

Furthermore, ProMedica ignores significant limitations on the ability or desire of 

physicians to actually shift their admission patterns.  As an initial matter, admitting privileges are 
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a misleading measure of where physicians actually admit their patients, or where they would 

actually shift in response to a price increase. (PX01850 at 011-012 (¶ 14) (Town Rebuttal Expert 

Report), in camera). Market shares are a much better measure of physician (and patient) 

preferences and admission patterns and tell us much more about the likely competitive effects of 

the Acquisition. (PX02148 at 032 (¶ 62) (Town Expert Report), in camera; PX01850 at 011-012 

(¶ 14) (Town Rebuttal Expert Report), in camera). For example, it is not uncommon for 

physicians to maintain admitting privileges at hospitals where they rarely admit patients.  (See 

PX02056 at 001 (Korducki, Decl. at ¶ 3) (“WCH has a total of approximately 180 physicians on 

its staff. However, many of these physicians visit WCH only three to four times per year.”); 

PX01932 at 022 (Bazeley, Dep. at 81), in camera). Dr. Gbur testified that he has admitting 

privileges at TTH, St. Vincent, St. Anne, St. Charles, Bay Park, Flower, and St. Luke’s, yet he 

admits 60-70% of his patients to St. Luke’s.  (Gbur, Tr. 3105-3106; see also Marlowe, Tr. 2397­

2399; Read, Tr. 5268, 5291). 

ProMedica’s reliance on admitting privileges ignores the role of patient preferences in 

making choices about hospitals, including the preference by patients to be treated at hospitals 

that are close to home.  (Town, Tr. 3818, in camera). Indeed, the very reason that physicians 

maintain privileges at multiple hospitals is to accommodate patient preferences for inpatient care. 

(Andreshak, Tr. 1754-1755; Marlowe, Tr. 2429; Read, Tr. 5284 (“gives patients a choice”); 

Shook, Tr. 940-941; Pugliese, Tr. 1467). Accordingly, patient preference plays a major role in 

where a patient is ultimately admitted.  (Marlowe, Tr. 2457; Gold, Tr. 205). If price, rather than 

patient preference, drove the choice of hospital, ProMedica would not have sustained such high 

pre-Acquisition market shares in light of its incredibly high rates. 
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Respondent’s argument also ignores the significant costs that changing admitting patterns 

would impose on both patients and physicians.  Physicians would prefer to limit the hospitals to 

which they admit patients. (Gbur, Tr. 3109 (“In a perfect world, it would be incredibly 

convenient to be able to practice at one hospital.”); PX01932 at 022 (Bazeley, Dep. at 81-82), in 

camera). There are costs to physicians for having patients admitted to multiple hospitals, 

including making rounds and maintaining call coverage at the hospitals, in addition to the time it 

takes the physician to travel to multiple hospitals.  (Andreshak, Tr. 1759; Marlowe, Tr. 2402; 

Gbur, Tr. 3109; see also Andreshak, Tr. 1824 (noting that Mercy St. Charles is 25-30 minutes 

further from his office than St. Luke’s)). 

Finally, widespread physician employment in Lucas County – in particular by ProMedica 

– further limits the ability of physicians to steer patients. (Town, Tr. 3819-3820, in camera; 

PX01850 at 012-013 (¶ 16) (Town Rebuttal Expert Report), in camera). Physicians employed 

by a hospital system generally admit to the hospital system that employs them.  (Marlowe, Tr. 

2393-2394; see also PX01949 at 015, 027 (Riordan, Dep. at 50, 98); Oostra, Tr. 5978-5979; 

Gold, Tr. 204-205). ProMedica is the largest employer of physicians in Lucas County, with over 

300 employed physicians.  (Joint Stipulations of Law and Fact, JX00002A ¶ 26; Oostra, Tr. 

5795). Nearly ninety-five percent of the patients of ProMedica’s employed physicians go to 

ProMedica hospitals for inpatient admissions.  (Oostra, Tr. 5979). It is almost preposterous to 

think that substantial numbers of ProMedica-employed physicians, who depend on ProMedica 

for their salaries and jobs, would start steering their patients to Mercy or any other hospital if 

ProMedica raised its rates. Respondent has provided no evidence to support its unfounded claim 

that this would happen in the future at all, let alone in sufficient numbers to discipline 

ProMedica’s prices. 
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The bottom line on steering is this:  health plans and physicians have not steered Lucas 

County patients away from ProMedica to lower-cost hospitals to date, even before the 

Acquisition, when ProMedica already was the highest priced hospital in Lucas County and 

among the most expensive in Ohio.  The Acquisition only makes ProMedica larger and more 

dominant, which enables it to increase its prices and further resist any (theoretical) efforts by 

health plans and physicians to steer patients away from its hospitals.  Steering, even if it was 

feasible, would not eliminate the competitive harm because of this and because patients do not 

pay most hospital costs out-of-pocket, a number of patients would continue to use Respondent’s 

hospitals anyway. (Town, Tr. 3809-3814, 3818-3823, 4463, in camera). 

C.  Efficiencies Defense Fails 

Respondent’s efficiency claims are not cognizable or sufficient to overcome the 

Acquisition’s significant anticompetitive harm.  To overcome the overwhelming presumption of 

anticompetitive harm, bolstered by voluminous additional evidence, Respondent must prove the 

Acquisition results in “significant economies and that these economies ultimately would benefit 

competition and, hence, consumers.” Univ. Health, 938 F.2d at 1223 (emphasis added); see also 

Butterworth, 946 F. Supp. at 1300. Respondent’s “proof of extraordinary efficiencies” must be 

“more than mere speculation and promises about post-merger behavior.”  Heinz, 246 F.3d at 

720-21 (emphasis added); see also Univ. Health, 938 F.2d at 1223 (“defendant [cannot] 

overcome a presumption of illegality based solely on speculative, self-serving assertions”); FTC 

v. Staples, Inc., 970 F. Supp. 1066, 1089 (D.D.C. 1997). Under the Merger Guidelines, 

efficiencies must be merger-specific (i.e., likely to be achievable only by this transaction), 

substantiated, and of such a character and magnitude that the transaction is not likely to be 

anticompetitive.  Merger Guidelines § 10; see also IVA Phillip E. Areeda and Herbert 
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Hovenkamp, Antitrust Law: An Analysis of Antitrust Principles and Their Application, at ¶ 

976d.3.c (3d ed. 2010). Respondent’s claimed efficiencies do not come close to meeting this 

high burden. 

The support for Respondent’s efficiency claims is remarkably thin.  Neither of 

Respondent’s experts even conducted an efficiencies analysis.  (Guerin-Calvert, Tr. 7580; 

PX01925 at 012-013 (Guerin-Calvert, Dep. at 41-42); Den Uyl, Tr. 6515-6516).  Notably (but 

not surprisingly), Ms. Guerin-Calvert did not even once cite in her Part III or federal-proceeding 

expert reports the efficiencies presentation her colleagues at Compass Lexecon prepared for 

Respondent. (See RX71-(A) (Guerin-Calvert Expert Report), in camera; PX02122 (Guerin-

Calvert Decl. in Prelim. Inj. Proceeding); PX02136 (Guerin-Calvert Supplemental Decl. in 

Prelim. Inj. Proceeding), in camera). Some of Respondent’s key personnel had little or no 

involvement in developing many of the claimed efficiencies; in some instances, St. Luke’s 

executives – now employed by ProMedica – actually dispute the efficiencies claimed by their 

own lawyers. (See Hanley, Tr. 4728-4729, in camera; Johnston, Tr. 5428-5429; PX01915 at 

045, 051-052, 054 (Wagner, IHT at 173, 198-200, 202-204, 209), in camera; PX01908 at 050­

052 (Deacon, IHT at 191-194), in camera; see also PX01905 at 050 (Wachsman, IHT at 194­

195), in camera; PX02147 at 054, 067-069, 072 (¶¶ 99, 125-128, 133 n. 229) (Dagen Expert 

Report)). 

Most, if not all, of Respondent’s claims are not merger-specific.  All or most of 

Respondent’s claimed efficiencies could be achieved without the Acquisition or could be 

achieved with other affiliation partners. (See, e.g., PX01918 at 021-023 (Oostra, Dep. at 76-83), 

in camera (potential for ProMedica-St. Luke’s efficiencies without Acquisition); PX02205 at 

001 (St. Luke’s-UTMC affiliation intended to create significant efficiencies); PX02203 at 003­
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004 (goals of an “enhanced affiliation” between UTMC and St. Luke’s); Gold, Tr. 238-239; 

Wakeman, Tr. 2555; Shook, Tr. 1003-1004, in camera; PX02147 at 077, 079-084 (¶¶ 149, 155, 

158, 161, 162, 164) (Dagen Expert Report)).  For example, the first “financial benefit” 

Respondent notes in its pre-trial brief is the cash ProMedica is giving to St. Luke’s over three 

years as Acquisition consideration, which is intended to fund capital projects.  (Resp’t’s Pre-

Trial Br. at 47, 48). But other affiliation partners could have funded those projects. The same is 

true of the other “financial benefits” Respondent claims, including assumption of St. Luke’s 

pension liabilities and combining medical malpractice insurance.  (Resp’t’s Pre-Trial Br. at 47). 

Condoning this particular anticompetitive acquisition on the basis of efficiencies that could be 

achieved by other acquisition partners simply rewards the acquirer with the deepest pockets and 

the one with most to gain from eliminating a competitor. 

Respondent also claims St. Luke’s inclusion in Paramount’s network is a benefit of the 

Acquisition. (Resp’t’s Pre-Trial Br. at 47).  But that could have been achieved without the 

Acquisition. Indeed, prior to the Acquisition, Paramount wanted to include St. Luke’s in its 

network – and St. Luke’s wanted to be included – but ProMedica refused to permit this because 

its Lucas County hospitals would have lost patient volume to St. Luke’s.  (Randolph, Tr. 7077­

7076-7078; Oostra, Tr. 6053; Wakeman, Tr. 2584-2585; Rupley, Tr. 1940-1941; PX00405 at 

001; PX01233 at 005, in camera). 

With respect to merger-specificity of efficiency claims, the bottom line is that,  although 

Respondent bears the burden of proving merger-specific efficiencies, neither of Respondent’s 

experts even opined on whether Respondent’s efficiency claims are merger specific.  The only 

person who opined on the merger-specificity of Respondent’s claims is Complaint Counsel’s 

financial expert, Mr. Dagen, and he concluded that most of Respondent’s claims were not merger 
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specific. (PX02147 at 004-005, 047, 049-050, 058-059, 061-062 & n.198, 065-068, 070-072 

n.229, 075-077, 079-081, 083-084 (¶¶ 9-10, 87, 91, 94, 108, 112, 114 & n.198, 121, 125, 130, 

132-133 n.229, 144, 147, 149, 152-153, 155, 158-159, 163-164) (Dagen Expert Report)). 

Moreover, Respondent’s efficiency claims are not adequately substantiated.  (See, e.g., 

Resp’t’s Pre-Trial Br. at 47-48).  The claims are also speculative.  Under the Merger Guidelines, 

“[e]fficiency claims will not be considered if they are vague, speculative, or otherwise cannot be 

verified by reasonable means.” Merger Guidelines § 10. In its pre-trial brief, Respondent claims 

that the Acquisition will allow it to “rationalize health care delivery across its system of 

hospitals,” which will allow it to be more efficient and cost effective, but then provides no 

substantiation, quantification, or timeline for achieving any of those claims.  (Resp’t’s Pre-Trial 

Br. at 48). 

Further, as noted above, Respondent’s experts did not prepare an efficiencies analysis, 

and some of Respondent’s key personnel did not participate in – while some disagreed with – the 

alleged efficiencies. Mr. Gary Akenberger, ProMedica’s Senior Vice President of Finance, 

submitted an affidavit that discussed Respondent’s alleged efficiencies, but Respondent never 

put Mr. Akenberger on the stand at trial to substantiate his claims.  Mr. Den Uyl, Respondent’s 

financial expert, was qualified to opine on efficiencies, and has done so in other cases, but was 

not asked to do so here and did not do so. (Den Uyl, Tr. 6515-6516).  According to Mr. Nolan, 

many of the recommendations in Navigant’s clinical-integration study relate to relocating 

existing ProMedica services to existing ProMedica facilities, and thus have nothing at all to do 

with the Acquisition. (PX00396 at 008-010, in camera; PX01946 at 014-015, 019-021 (Nolan, 

Dep. at 49-50, 67-75)). 
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Respondent appears to be abandoning the efficiency claims in a presentation by Compass 

Lexecon, most of which were attributable to dubious { }. (See generally 

PX00020, in camera). To the extent that Respondent still clings to those claims, they are not 

cognizable, largely because they are unsubstantiated, vague, and speculative.  (PX00020 at 003, 

in camera (preamble to Compass Lexecon report, stating that { 

.”}); Johnston, Tr. 5428-5429 (did not 

see or validate Compass Lexecon efficiencies report); Oostra, Tr. 6145 (efficiencies identified in 

Compass Lexecon Report were “preliminary” and a “first plan”); PX01906 at 074, 076 (Oostra, 

IHT at 291, 299), in camera (efficiency analysis was “initial plan” and “first pass”); Hanley, Tr. 

4727-4728, in camera (describing efficiencies study as containing “estimates”); PX01903 at 054 

(Hanley, IHT at 206-207), in camera (based on a “gut feeling” about efficiencies); see generally 

PX02147 at 043-084 (¶¶ 80-164) (Dagen Expert Report)). ProMedica’s CEO even said in his 

investigation hearing, “So, if we don’t find those efficiencies, we will find other efficiencies.” 

(PX01906 at 075 (Oostra, IHT at 294), in camera). 

Respondent’s claimed efficiencies do not outweigh the competitive harm from the 

transaction. Even assuming that some cognizable efficiencies exist, there is no evidence that any 

of the claimed efficiencies are “of a character and magnitude such that the merger is not likely to 

be anticompetitive in any relevant market.”  Merger Guidelines § 10. Respondent’s experts did 

not provide such an opinion. Navigant testified that the cost to implement its clinical-integration 

recommendations, { }, greatly exceeds the anticipated savings from the proposed 

integration related and unrelated to St. Luke’s being in the ProMedica system, { } per 

year. (Nolan, Tr. 6353-6355, in camera; see also PX00479 at 14, in camera). On the other 

hand, Complaint Counsel’s economic expert concluded that Respondent’s efficiency claims did 
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not outweigh the competitive harm.  (Town, Tr. 3607, in camera (“any merger-specific 

efficiencies are going to be insufficient to outweigh the rather large impact on prices that this 

acquisition will lead to”); PX02148 at 093-094 (¶ 171) (Town Expert Report), in camera). 

Notably, the efficiency claims also appear to have been designed and inflated for 

litigation purposes. ProMedica executives testified that the decision to hire Compass Lexecon 

was motivated, in part, by the need to present an efficiencies analysis to the FTC.  (Oostra, Tr. 

6150; PX01906 at 072-073 (Oostra, IHT at 284-285), in camera; PX01903 at 058 (Hanley, IHT 

at 225), in camera). The evidence shows that ProMedica hired Compass Lexecon, in particular, 

because it had extensive experience in dealing with the FTC. (Oostra, Tr. 6150-6151; PX00077 

at 001). One document indicates that the size of efficiencies and time in which to achieve them 

was deliberately revised upward in anticipation of the FTC’s likely reaction. (PX01136 at 001, 

in camera (“Haven’t accomplished enough in savings. . . . We will need to be more aggressive 

with a timeline of the first 3-5 years.  FTC discounts the value of each year the farther out you 

go.”)). Even the clinical-integration materials prepared by Navigant were reviewed by 

Respondent’s antitrust counsel prior to being shared with Respondent’s business people. (Nolan, 

Tr. 6324, in camera). 

Finally, the Merger Guidelines caution that “[e]fficiencies almost never justify a merger 

to monopoly or near-monopoly.”  Merger Guidelines § 10. Respondent’s efficiency claims – 

which are neither merger-specific, nor adequately substantiated, nor sufficient to overcome the 

anticompetitive harm resulting from the Acquisition – do not justify this Acquisition to near 

monopoly in GAC and OB services. 
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D. No Entry Defense; Quasi-Entry Defense Fails 

Respondent does not put forth a valid entry defense. As the basis for such a defense, 

entry or expansion must be timely, likely, and sufficient in magnitude and scope to deter or 

counteract the competitive harm from an acquisition.  United States v. Visa U.S.A., Inc., 163 F. 

Supp. 2d 322, 342 (S.D.N.Y. 2001), aff’d, 344 F.3d 229, 240 (2d Cir. 2003); Cardinal Health, 12 

F. Supp. 2d at 55-58; Merger Guidelines § 9. Respondent must show that entry is likely – 

meaning both technically possible and economically sensible – and that it will replace the 

competition that existed prior to the merger.  See Cardinal Health, 12 F. Supp. 2d at 56-57; 

Chicago Bridge, 138 F.T.C. at 1071 (noting “new entrants and fringe firms” might not replace 

lost competition).  The higher the barriers to entry, as are present here, the less likely it is that the 

“timely, likely, and sufficient” test can be met.  Visa U.S.A., 163 F. Supp. 2d at 342. 

The evidence shows that entry and expansion are unlikely. St. Luke’s documents 

indicate that it did not anticipate any entry.  (PX01016 at 024, in camera (“Systems, outside of 

Toledo, have shown reluctance of entering our market.”); PX01018 at 006, in camera 

({ 

})). UTMC currently has no plans to build a new 

hospital in Lucas County or expand overall capacity, even in response to the Acquisition.  (Gold, 

Tr. 223-224). In the mid-2000s, Mercy considered building a small, limited-service hospital in 

Monclova, but “those plans have been scrapped.”  (Shook, Tr. 963-964). And there is “very 

little” likelihood that Mercy would build a new hospital in southwest Lucas County – indeed, it 

currently has no plans to do so, even in response to the Acquisition.  (Shook, Tr. 968).  Mercy 

was unaware of any other potential entrant.  (Shook, Tr. 968). 
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With respect to OB, UTMC does not have plans to begin offering OB services.  (Gold, 

Tr. 220-221). Mercy testified that it was “highly unlikely” that it would reinstitute OB services 

at St. Anne or otherwise expand OB services anywhere in Lucas County, even if OB rates 

increased. (Shook, Tr. 958-960). Mercy was also unaware of any other Lucas County hospital 

that was seeking to begin offering OB services. (Shook, Tr. 960). The only evidence about 

potential entry or expansion by hospitals outside Lucas County is testimony that no such plans 

exist. (Korducki, Tr. 519, 525-526; Beck, Tr. 408-409). 

Further, the high cost of entry or expansion also makes it unlikely.  Mr. Oostra testified 

that it costs approximately $1 million per bed to construct a new hospital plus more for 

equipment and other ancillary expenses.  (Oostra, Tr. 5899, in camera; see also PX01906 at 023 

(Oostra, IHT at 86), in camera (it would cost { } or more today to build a 300-bed 

hospital similar to St. Luke’s.)).  Charles Kanthak, St. Luke’s Facilities Services Director, 

estimated that to build a new hospital identical to St. Luke’s in northwest Ohio in 2009 would 

cost { }  (PX01257 at 001). 

It cost Mercy approximately $75 million to build and equip 72-bed St. Anne Hospital in the early 

2000s plus another $2.6 million to $3 million for the land.  (Shook, Tr. 960-961).  It would cost 

more to build such a hospital today. (Shook, Tr. 962). According to UTMC, to start providing 

low-risk and high-risk obstetrics would cost “tens of millions of dollars.”  (Gold, Tr. 222; see 

also Shook, Tr. 956-957 (regarding expense of operating an OB unit)). 

The history of entry “is a central factor in assessing the likelihood of entry in the future.” 

Cardinal Health, 12 F. Supp. 2d at 56; Polypore, 2010 FTC LEXIS 97, at *86; Merger 

Guidelines § 9. Notably, Respondent cannot point to any entry in Lucas County by out-of­

market firms in decades. 
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Entry or expansion, moreover, would not be timely.  Mr. Oostra testified that ProMedica 

has been planning its new 36-bed orthopedic hospital since 2002 and that it took a year or two to 

plan and 18 months to build. (Oostra, Tr. 5780-5782). It took Mercy approximately four to four 

and a half years to plan and open 72-bed St. Anne Hospital, including 20 months of construction. 

(Shook, Tr. 962). St. Luke’s assessment was that entry was unlikely in the near future. 

(PX01120 at 002 (“Nobody is going to be able to build anything for a while. Can’t borrow 

money.”). { 

}, despite having owned land to do so for many years, demonstrates that timely entry is 

unlikely. Additionally, because hospitals are highly regulated, building a new hospital requires 

several significant regulatory approvals and licenses.  (Shook, Tr. 963).  These represent barriers 

to timely entry. 

Even if entry or expansion occurred, it would not be sufficient to overcome the 

anticompetitive effects of the transaction.  Here, there is no evidence that any GAC or OB entry 

or expansion is on the horizon, much less entry sufficient to replicate St. Luke’s offerings.  Even 

if, contrary to its trial testimony, Mercy reversed course and built a new hospital in Monclova, it 

would only be a small, 34-bed medical/surgical facility with no intensive care unit.  (Shook, Tr. 

965; see also PX02068 at 006 (Shook, Decl. at ¶ 24), in camera (services would { 

})). This is not sufficient to replace St. Luke’s 222 staffed-bed, full-service hospital in the 

marketplace.  (Resp’t’s Pre-Trial Br. at 6-7 (St. Luke’s staffs 222 of 302 registered beds)).    

Unable to put forth an entry defense, Respondent resorts to a novel “quasi-entry” 

argument.  Respondent’s economic expert suggestion that { 

} constitutes entry sufficient to replace St. Luke’s as a provider of GAC and OB 

services lacks factual and legal support. (RX-71(A) at 63-65 (¶¶ 116-121) (Guerin-Calvert 
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Expert Report), in camera). The { } is a plan by { } to add 

{ 

} Lucas County.  

(Shook, Tr. 971, 981-982, in camera). As part of the { } has no 

plans to add { } Lucas County. (Shook, Tr. 971, in camera). 

So far, the strategy does not show promise.  { } failed to meet its { 

} goals in 2010 and 2011. (Shook, Tr. 983-984, in camera). { } has not 

{ }. (Shook, Tr. 986, in camera). And 

{ } has not seen any measurable change in its { } as a result of the 

{ }. (Shook, Tr. 988, in camera). 

Consequently, Respondent’s quasi-entry/expansion defense, based on { 

}, clearly falls far short of what the case law and the Merger Guidelines 

require Respondent to prove. Polypore; 2010 FTC LEXIS 97, at *86 (“For entry to constrain the 

likely harm from a merger that enhances market power, the scale must be large enough to 

constrain prices post-acquisition.”) (citing Chicago Bridge, 534 F.2d at 429); Merger Guidelines 

at § 9.3 (entry or expansion must be of the scale and strength of one of the merging firms). 

Based on the evidence, Complaint Counsel’s expert concluded that entry would not deter 

or constrain competitive harm caused by the Acquisition.  (PX02148 at 088-090 (¶¶ 162-169) 

(Town Expert Report), in camera). In short, entry or expansion will not ameliorate the 

Acquisition’s competitive harm.1 

E. “Flailing Firm” Defense Fails 

Respondent concedes that, as defined in the Merger Guidelines and Supreme Court 

precedent, St. Luke’s was not a failing firm.  (Joint Stipulations of Law and Fact, JX00002A 
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¶ 21; Response to RFA at ¶ 42). So Respondent is left to argue that St. Luke’s was a “flailing 

firm,” that is, a firm whose financial condition is so compromised that its future competitive 

significance is overstated by current market shares.  See Gen. Dynamics, 415 U.S. at 506-08; 

FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 153 (D.D.C. 2004).27  Although ProMedica 

positions St. Luke’s financial condition as one of the central arguments in defense of the 

Acquisition, “[f]inancial weakness . . . is probably the weakest ground of all for justifying a 

merger [and it] certainly cannot be the primary justification of a merger.”28 Kaiser Aluminum & 

Chem. Corp. v. FTC, 652 F.2d 1324, 1339, 1341 (7th Cir. 1981) (emphasis added); see also FTC 

v. Warner Commc’ns Inc., 742 F.2d 1156, 1165 (9th Cir. 1984). Courts strongly disfavor “a 

weak company defense” because it “would expand the failing company doctrine, a defense 

which has strict limits.”  Warner Commc’ns, 742 F.2d at 1164 (internal quotations omitted).   

The flailing-firm defense requires a “substantial showing that the acquired firm’s 

weakness, which cannot be resolved by any competitive means, would cause that firm’s market 

share to reduce to a level that would undermine the government’s prima facie case.” Univ. 

Health, 938 F.2d at 1221 (emphasis added).  To undermine the presumption of competitive harm 

established in Complaint Counsel’s prima facie case here, Respondent would have had to show 

that St. Luke’s market share would imminently and precipitously drop from 11.5 percent to 2 

percent or less in GAC, and from 9.3 percent to 1.3 percent or less in OB.  Respondent has not 

done so. 
111111111111111111111111111111111111111111111111111111111111 
27 Notably, both General Dynamics and Arch Coal involved the coal industry and are distinguishable.  In Arch Coal, 
for example, the transaction did not reduce the number of competitors, there were more competitors post-merger 
there than there are here, the flailing firm’s competitive fate was dependent on a finite natural resource (coal 
reserves) with no chance of recovery, and the prima facie statistical case “just barely” raised competitive concerns.  
329 F. Supp. 2d at 128-30, 155-56. 

28 Respondent claims the Acquisition was motivated by a benevolent effort to save a purportedly-flailing St. Luke’s, 
but ProMedica’s CEO admits that ProMedica has been interested in acquiring or affiliating with St. Luke’s for at 
least fifteen years.  (Oostra, Tr. 6116-6117).  
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Instead, the facts show that, prior to the Acquisition, St. Luke’s was gaining market 

share, apparently at ProMedica’s expense.  (See PX01235 at 003 (even assuming that St. Luke’s 

garnered all of the inpatient market share that was lost by hospitals other than ProMedica from 

2008 to 2009, St. Luke’s still took 0.6 percent of ProMedica’s inpatient market share in that 

same period)).  A report to ProMedica’s Board of Directors specifically states that acquiring St. 

Luke’s “would ‘recapture’ a substantial portion of recent [market share] losses,” half of which 

had gone to St. Luke’s. (PX00159 at 005, 012, in camera; Oostra, Tr. 6177-6178, in camera). 

By contrast, Respondent has not introduced a single ordinary-course document that projects 

declines in St. Luke’s market share, much less drastic declines in its market share that would be 

needed to rebut the presumption of anticompetitive harm.  As such, St. Luke’s market shares 

likely understate, rather than overstate, its future competitiveness.  A closer look at various 

aspects of St. Luke’s financial condition confirms it is not flailing.   

1. St. Luke’s Financial Condition Prior to the Acquisition 

Respondent’s flailing-firm claim is all the more incredible because, leading up to the 

Acquisition, St. Luke’s financial condition was improving. (See, e.g., Den Uyl, Tr. 6562, 6593­

6594, in camera; RX-56 at 11 (¶ 30) (Den Uyl Expert Report), in camera; Dagen, Tr. 3187; 

PX02147 at 026-030 (¶¶ 49-55) (Dagen Expert Report); Wakeman, Tr. 2594, 2597).  Indeed, 

Respondent admits all of the following: 

•	 St. Luke’s Earnings Before Interest, Taxes, Depreciation, and Amortization (“EBITDA”) 
for the period January 1, 2010 through August 31, 2010 was higher than its EBITA in 
calendar year 2009. (Joint Stipulations of Law and Fact, JX00002A ¶ 27). 

•	 St. Luke’s operating cash flow margin for the period January 1, 2010 through August 31, 
2010 was higher than its operating cash flow margin for calendar year 2009.  (Joint 
Stipulations of Law and Fact, JX00002A ¶ 28). 
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•	 St. Luke’s operating income for the period January 1, 2010 through August 31, 2010 was 
higher than its operating income for calendar year 2009.  (Joint Stipulations of Law and 
Fact, JX00002A ¶ 29). 

•	 St. Luke’s operating margin for the period January 1, 2010 through August 31, 2010 as 
higher than its operating margin for calendar year 2009.  (Joint Stipulations of Law and 
Fact, JX00002A ¶ 30). 

•	 St. Luke’s outpatient net revenue increased in each calendar year from 2008 through 
2010. (Joint Stipulations of Law and Fact, JX00002A ¶ 31). 

•	 St. Luke’s inpatient net revenues increased in each calendar year from 2008 through 
2010. (Joint Stipulations of Law and Fact, JX00002A ¶ 32). 

•	 St. Luke’s “assets limited as to use” (i.e., reserve funds) increased from December 31, 
2009 through August 31, 2010. (Joint Stipulations of Law and Fact, JX00002A ¶ 36). 

St. Luke’s financial turnaround is largely attributable to a “Three-Year Plan” instituted by 

Mr. Wakeman in June 2008, which consisted of five strategic pillars, including pillars for 

“Growth” and “Finance/Corporate.” (PX01026 at 001; Joint Stipulations of Law and Fact, 

JX00002A ¶ 39). These pillars each encompassed several goals for turning St. Luke’s finances 

around, including, for example, increasing inpatient and outpatient net revenues and growing St. 

Luke’s market share to 40 percent within its “core service area.”  (PX01026 at 001-002; RX-56 

at 20 (¶ 50) (Den Uyl Expert Report), in camera). By the time of the Acquisition – a little over 

two years into the Three-Year Plan – St. Luke’s had achieved four of the five pillars in the 

Three-Year Plan. (Wakeman, Tr. 2593-2594; PX01326 at 001 (Wakeman:  “guess that growth 

thing worked . . . we did a great job in 4 of the 5 pillars.”)).  And within the pillars, St. Luke’s 

achieved several significant strategic goals prior to the Acquisition, including: 

•	 St. Luke’s achieved its goal to increase net inpatient revenue growth by $3.5 million per 
year, within three years. (PX01026 at 001; Joint Stipulations of Law and Fact, 
JX00002A ¶ 40; Response to IROG at ¶ 17). 

•	 St. Luke’s achieved its goal to increase outpatient net revenue by $5 million per year, 
within three years. (PX01026 at 001; Joint Stipulations of Law and Fact, JX00002A 
¶ 41; Response to IROG at ¶ 17). 
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•	 St. Luke’s achieved its goal to attain a 40% inpatient market share in core service area, 
within three years. (PX01026 at 001; Response to IROG at ¶ 17). 

Prior to the Acquisition, St. Luke’s patient volume increased significantly: 

•	 St. Luke’s total acute inpatient admissions were on pace to reach 11,725 for the full 2010 
year, an 18 percent increase from 9,905 in 2007.  (PX02129 at 002 (Hanley, Decl. Ex. 1); 
Hanley, Tr. 4698-4699 (based on annualizing results as of August 31, 2010)). 

•	 Inpatient volume increased { } percent in 2010 from 2009.  (PX00511 at 010, in
 
camera).
 

•	 In the first eight months of 2010, St. Luke’s outpatient visits increased { } over 
the previous year. (PX01199 at 001, in camera; see also Hanley, Tr. 4698-4700 
(outpatient visits increasing since 2008)). 

•	 St. Luke’s patient days were on pace to reach 45,342 for the full 2010 year, a 21 percent 
increase from 37,589 in 2007.  (PX02129 at 002 (Hanley, Decl. Ex. 1); Hanley, Tr. 4699 
(based on annualizing results as of August 31, 2010)). 

•	 The number of cases treated at St. Luke’s ambulatory surgery center, Surgi-Care, 
increased from 2,507 in 2007 to 3,179 as of August 31, 2010 (which would annualize to 
4,769 cases for all of 2010). (PX01214 at 001, 003, 006). 

•	 St. Luke’s overall occupancy rate in the twelve months prior to the Acquisition increased 
by approximately { } percent. (PX01920 at 010 (Wakeman, Dep. at 31), in camera). 

Further, St. Luke’s increased its profitability.  St. Luke’s operating cash flow margin 

improved from -2.5 percent in 2009 to positive 3.8 percent as of August 31, 2010, and its 

operating income margin improved from -10.3 percent to -2.6 percent during the same time 

period. (PX02129 at 002 (Hanley, Decl. Ex. 1); Hanley, Tr. 4702-4703; see also Wakeman, Tr. 

2594-2595; Den Uyl, Tr. 6479; RX-56 at 6-7 (Tables 2, 4) (Den Uyl Expert Report), in camera). 

In other words, during the first eight months of 2010, St. Luke’s “produced [positive] cash from 

the operating revenue on operations.” (Hanley, Tr. 4703). 

Finally, St. Luke’s financial reserves increased.  Mr. Wakeman testified that St. Luke’s 

reserves increased significantly from 2009 to 2010.  (Wakeman, Tr. 2571-2572).  As of August 
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31, 2010, the consummation date of the Acquisition, St. Luke’s held at least $65 million in cash 

and investments. (Joint Stipulations of Law and Fact, JX00002A ¶ 34). 

Respondent’s own words confirm the improvement shown by the numbers.  According to 

James Black, Chairman of St. Luke’s Board of Directors, by August 2010, St. Luke’s was a 

profitable and well-performing hospital that was near its capacity.  (Black, Tr. 5687).  He 

testified that St. Luke’s financial indicators were “looking up” in August 2010. (Black, Tr. 

5684-5685). Theresa Konwinski, St. Luke’s Vice President for Patient Care Services, wrote in 

August 2010 that St. Luke’s was “growing, not downsizing.” (PX01582 at 003, in camera). 

Respondent’s expert witness, Bruce Den Uyl, testified that in the six months leading up to the 

consummation of the Acquisition, St. Luke’s financial performance has improved.  (Den Uyl, Tr. 

6562). Kathleen Hanley, ProMedica’s CFO, testified that St. Luke’s has experienced a positive 

trend in patient revenues since 2008. (Hanley, Tr. 4701-4702). 

Most vividly, on September 24, 2010, St. Luke’s CEO sent a “Monthly Report” to the St. 

Luke’s Board of Directors that contained the very last assessment of St. Luke’s performance as 

an independent hospital. (PX00170). Mr. Wakeman advised the Board that: 

•	 “[I]n the past three years . . . [w]e went from an organization with declining activity to 
near capacity.” (PX00170 at 007). 

•	 “Our leadership status in quality, service and low cost stayed firmly in place.”  (PX00170 
at 007). 

•	 “In the past six months our financial performance has improved significantly. The 

volume increase and awareness of expense control were key.”  (PX00170 at 007). 


•	 “Inpatient, (up 7.5%) and outpatient, (up 6.1%), activity was running hot all month . . . 
[I]npatient capacity is limited except for weekends.”  (PX00170 at 001). 

•	 “[A] positive margin confirms that we can run in the black if activity stays high.  After 
much work, we have built our volume up to a point where we can produce an operating 
margin and keep our variable expenses under control.”  (PX00170 at 001). 
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•	 “Even with our increased activity, the patient satisfaction scores improved . . . .” 

(PX00170 at 004). 


•	 “If there was one pillar we attained a high level of success in our strategic plan in the past 
two years, it would be growth. The hard numbers prove that out, and almost every 
service.” (PX000170 at 006). 

These are the hallmarks of a resurgent hospital, not a flailing firm.  Rather a “substantial 

showing” that St. Luke’s weakness “cannot be resolved by any competitive means,” the evidence 

clearly shows that St. Luke’s finances were improving significantly as a result of competitive 

means that St. Luke’s implement under the Three-Year Plan.

  Further, Respondent’s unsupportable claims that St. Luke’s is a flailing firm are 

contradicted by the evidence and are woefully insufficient to defend this unlawful acquisition. 

2. Defined Benefit Pension Plan Funding Levels 

St. Luke’s defined benefit pension fund assets, which are partially invested in equities 

markets, have consistently tracked stock market performance over the past decade.  (Dagen, Tr. 

3162-3164). As a result, the 2008 stock market decline had a negative impact on St. Luke’s 

pension plan funding levels. (See PX00923 at 001, in camera). But the stock market recovered 

and so, too, did the funding levels in St. Luke’s pension plan. (Black, Tr. 5698-5700; Dagen, Tr. 

3165, 3166, 3171; PX02147 at 023-024 (¶¶ 44-45) (Dagen Expert Report); see also Arjani, Tr. 

6755-6756, in camera). In fact, prior to the Acquisition, St. Luke’s pension plan funding levels 

had rebounded to levels on par with major corporations like Exxon Mobil and CBS.  (PX02147 

at 023-024 (¶ 45) (Dagen Expert Report); PX01006 at 023, in camera). 

Respondent’s claim also ignores several important facts.  First, at no time were payments 

to pensioners at risk. (Dagen, Tr. 3164-3165).  Indeed, St. Luke’s has never missed – or even 

been late on – a payment to a pension recipient.  (Den Uyl, Tr. 6551). Second, St. Luke’s 

switched from a defined benefit plan to a defined contribution plan, which mitigates the risk of 
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future funding problems and which St. Luke’s expects will reduce its pension costs.  (PX02147 

at 025 (¶ 46) (Dagen Expert Report); see also PX02146 at 009 (¶ 14 n.18) (Brick Expert 

Report)). Finally, St. Luke’s is not unique in having seen a drop in pension plan funding or 

having experienced periods of underfunding. In the last few years, it was very common to see 

pension plans underfunded. (Arjani, Tr. 6753, in camera). Indeed, ProMedica’s financial 

statements show that ProMedica’s own pension was underfunded in 2008 by $84.8 million and 

in 2009 and $65.3 million.  (PX00015 at 32; Oostra, Tr. 6129-6130). 

As such, funding levels of St. Luke’s defined benefit plan do not make St. Luke’s a 

flailing firm. 

3. Outstanding Bond Debt and Covenant Compliance 

St. Luke’s bond debt and “technical default” on a covenant does not bear on St. Luke’s 

competitive significance.  As of the August 31, 2010 consummation date of the Acquisition, St. 

Luke’s owed less than $11 million in total outstanding debt and held at least $65 million in cash 

and investments. (Joint Stipulations of Law and Fact, JX00002A ¶¶ 33-34).  In other words, St. 

Luke’s had enough cash and investments on hand to easily pay off all of its outstanding debt. 

(Joint Stipulations of Law and Fact, JX00002A ¶ 24; Response to RFA at ¶ 48).  Notes from a 

St. Luke’s February 2010 Finance Committee meeting described the bond payments as “a car 

payment” and not a risk to St. Luke’s because “we have [] enough cash to completely defease 

these.” (PX01204 at 011, in camera). 

Moreover, this is not a large debt. Mr. Wakeman stated that the debt “wasn’t a large 

bond issue for a hospital our size.” (PX01920 at 029 (Wakeman, Dep. at 107), in camera). Mr. 

Den Uyl, Respondent’s expert witness, concluded that St. Luke’s had a “relatively small 

outstanding balance of bonds” at the time of the Acquisition.  (RX-56 at 19 (¶ 48) (Den Uyl 
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Expert Report), in camera; see also Dagen, Tr. 3153 (St. Luke’s debt is small relative to the 

typical hospital)).  Even the former analyst who oversaw St. Luke’s outstanding bonds until the 

Acquisition for Ambac, the insurer of these bonds, believed that St. Luke’s has a “very modest 

debt position.” (Gordon, Tr. 6858, in camera). 

Although St. Luke’s experienced a “technical default” when its debt service coverage 

ratio fell below 1.3, as required by a bond covenant, this was a non-event.  First, St. Luke’s had 

not missed a payment on its bond debt or been late in making payments.  (Joint Stipulations of 

Law and Fact, JX00002A at ¶¶ 22-23; Response to RFA at ¶ 47; Black, Tr. 5700-5701).  Second, 

by the time of the Acquisition, St. Luke’s debt service coverage ratio was 3.7, well above the 1.3 

level required by the bond covenant. (PX02129 at 002 (Hanley, Decl. Ex. 1); Hanley, Tr. 4708­

4710). Third, technical bond defaults were common from 2008 to 2010.  As Mr. Gordon of 

Ambac testified, from 2008 through 2010, { 

} that he oversaw experienced technical defaults. 

(Gordon, Tr. 6851-6852, in camera). In fact, Mercy’s parent, Catholic Health Partners, 

experienced a technical default in 2009. (PX01318 at 001; PX01920 at 028 (Wakeman, Dep. at 

103), in camera). Fourth, an { } performed internally by Ambac 

concluded that St. Luke’s was { } (Gordon, Tr. 6864, 

in camera). Finally, to reiterate the most important point, St. Luke’s had enough cash and 

investments on hand – $65 million in cash and investments – to pay off all of its outstanding 

debt. (Joint Stipulations of Law and Fact, JX00002A ¶ 24; Response to RFA at ¶ 48). 

ProMedica’s claims about the bond debt are equivalent to someone claiming that they 

need to declare bankruptcy when they are, and have always been, current on their mortgage 
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payments and have six dollars in the bank for every dollar they owe.  St. Luke’s bond debt does 

not make St. Luke’s a flailing firm. 

4. St. Luke’s Credit Rating 

Prior to the Acquisition, Moody’s revised St. Luke’s credit rating to Baa2 (moderate 

rating). (Brick, Tr. 3474-3475; PX02146 at 005 (¶ 9) (Brick Expert Report)). The Moody’s 

credit-rating adjustment bears little import in this case for several reasons.  First, Moody’s credit-

rating adjustment had no actual effect on St. Luke’s because St. Luke’s did not need to – nor did 

it intend to – borrow money for the foreseeable future.  (PX02147 at 18 (¶ 35) (Dagen Expert 

Report); Hanley, Tr. 4706-4707). Indeed, Ms. Hanley, ProMedica’s CFO, testified that Moody’s 

rating had “no practical effect” on St. Luke’s in early 2010 because St. Luke’s had no intention 

to borrow money. (Hanley, Tr. 4706-4707). Respondent admits that St. Luke’s did not attempt 

to issue new bond debt any time from 2009 through to the time of the Joinder.  (Joint 

Stipulations of Law and Fact, JX00002A ¶¶ 37-38). 

Second, even if St. Luke’s had intended to borrow money, its bond rating would not have 

prevented it from accessing the debt markets.  (Brick, Tr. 3480-3490; PX02146 at 005-006 (¶¶ 9­

10) (Brick Expert Report)).  In fact, 28 percent of Moody’s-rated not-for-profit freestanding 

hospitals and single-state healthcare systems have the same Moody’s rating as St. Luke’s and, 

from January 2010 to January 2011, during difficult economic times, those hospitals successfully 

borrowed $2.6 billion. (PX02146 at 005 (¶ 9) (Brick Expert Report); Brick, Tr. 3476). In other 

words, a Baa2 rating is investment grade, and investors and the capital markets have an appetite 

for debt that carries a medium-grade rating like St. Luke’s debt.  (PX02146 at 005 (¶ 9) (Brick 

Expert Report); Brick, Tr. 3480-3483).   
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Finally, St. Luke’s financial improvements may well have resulted in a higher credit 

rating absent the Acquisition. (Brick, Tr. 3490-3491;1PX02146 at 011-012 (¶ 18) (Brick, Expert 

Report)). In its last ratings update for an independent St. Luke’s, Moody’s identified certain 

factors that could increase its credit rating, including: “[c]ontinued growth and stability of 

inpatient and outpatient volume trends; significantly improved and sustainable operating 

performance for multiple years; strengthening of debt coverage measures and liquidity balance; 

improved market share.”  (PX01372 at 003). By the time of the Acquisition, St. Luke’s already 

had met several of the factors that could lead to a ratings upgrade referenced by Moody’s. 

(Wakeman, Tr. 3034-3036).   

Therefore, St. Luke’s credit rating does not make St. Luke’s a flailing firm. 

5. Health Care Reform and Electronic Medical Records 

The evidence rebuts the claim that, absent the Joinder, St. Luke’s would not have been 

able to survive under the requirements of health care reform, which encourages implementation 

of electronic medical records (“EMR”).  St. Luke’s, as a low-cost and high-quality provider, was 

already well-positioned, even “uniquely positioned,” to take advantage of pending healthcare 

reform.  (PX01072 at 001 (St. Luke’s is “uniquely positioned for a smooth transition to expected 

health care reform.  The hospital already focuses on quality and cost – key components of 

reform.”) (emphasis added); Wakeman, Tr. 2620-2621).  Prior to the Acquisition, Mr. Wakeman 

believed that St. Luke’s was in a better position than other organizations in the Toledo 

community to get its cost structure in line with the expectations of health reform.  (See PX01408 

at 001; Wakeman, Tr. 2845-2847). 

Moreover, what will ultimately be expected of hospitals under healthcare reform is still 

undetermined.  (PX00597 at 026 (“The impact of the Health Care Reform Act on [ProMedica 
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Health System] cannot be predicted at this time, and the uncertainty of that impact is likely to 

continue for the foreseeable future…”); Wakeman, Tr. 2621 (rules “haven’t been finalized”); 

Oostra, Tr. 6154 (regulations “still in draft form”); see also PX01920 at 030-031 (Wakeman, 

Dep. at 111-112, 114), in camera). Indeed, some federal courts have struck down parts or all of 

the new law. (PX00597 at 027). Although ProMedica now claims that healthcare reform can 

only hurt St. Luke’s, a ProMedica bond disclosure statement refers to the potential “long-term 

benefits” of health care reform for hospitals, including “a large pool of newly insured 

individuals” and a “possible reduction of charity care and bad debt write-offs.” (PX00597 at 

025, 026). Therefore, ProMedica’s claims about St. Luke’s ability to meet healthcare reform 

requirements are highly speculative at best. 

The evidence also shows that St. Luke’s had the financial resources necessary to 

implement an EMR system prior to the Acquisition, and the intention and ability to do so in time 

to receive approximately $6.3 million in federal subsidies.  (PX01281 at 012; Black, Tr. 5701­

5702; PX02147 at 015 (¶ 29) (Dagen Expert Report); PX01933 at 039 (Oppenlander, Dep. at 

147-148), in camera; PX01908 at 055 (Deacon, IHT at 213), in camera; PX01503 at 001 (EMR 

vendor bid in mid-2010 indicating that a standalone SLH was still “capable of qualifying for 

meaningful use incentives”), in camera). Prior to the Acquisition, St. Luke’s already had 

budgeted { } for EMR.  (PX01908 at 049-050 (Deacon, IHT at 189-190), in camera). 

In fact, St. Luke’s had negotiated with a vendor to start a complete overhaul of its IT 

infrastructure and install an EMR system for $20 million over a seven year period.  (PX02147 at 

051 (¶ 96) (Dagen Expert Report); PX01496 at 003).  Current and former St. Luke’s executives 

testified that St. Luke’s intended to begin implementing the EMR system at the start of 2010, but 

delayed these plans due to the Acquisition. (PX01933 at 038-039 (Oppenlander, Dep. at 144­

981 
1 



 

1 

1 

148), in camera; PX01928 at 021, 023, 030 (Perron, Dep. at 75-76, 84-85, 113), in camera; 

PX01908 at 055 (Deacon, IHT at 213), in camera; see also Den Uyl, Tr. 6575-6576, in camera 

(St. Luke’s fully intended to start implementing EMR in 2010 absent the Acquisition), in 

camera). 

In sum, Respondent has offered little to no evidence that St. Luke’s would have been 

unable to comply with health care reform or implement EMR absent the Acquisition, much less 

that it is a flailing firm because of the potential need to comply with the uncertain requirements 

of health care reform. 

6. Capital Spending, Hiring, and Wage “Freeze” 

To support its claim that St. Luke’s was flailing, ProMedica claims that St. Luke’s froze 

capital spending, hiring, and wages during the recent recession, but its claims are inaccurate, not 

particularly noteworthy, and ignore the more drastic measures that ProMedica implemented 

during this same time period.   

Respondent’s claim that St. Luke’s is flailing in part because St. Luke’s “restricted its 

capital expenditures and delayed a number of capital projects” is undermined by its admission 

that St. Luke’s “made at least $7 million of capital expenditures in calendar year 2009.”  

(Compare Resp’t’s Pre-Trial Br. at 14 with Joint Stipulations of Law and Fact, JX00002A ¶ 43). 

St. Luke’s spent $14 million on capital expenditures in 2008.  (PX01006 at 007; PX01951 at 069 

(Den Uyl Dep. at 269), in camera). The evidence shows that the capital freeze “melted down 

quickly” as St. Luke’s continued to make capital investments in “big ticket” items and 

equipment.  (Wakeman, Tr. 2575; PX01920 at 007-008 (Wakeman, Dep. at 18-22), in camera; 

PX01361 at 001 (“its [sic] not really a freeze, more like a delay”); PX00397 at 023-025; 

PX02147 at 035 (¶ 63) (Dagen Expert Report)). 
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Respondent’s claim that St. Luke’s is flailing in part because St. Luke’s implemented “a 

freeze on employee salaries and on hiring of non-essential employees” is undermined by its 

admission that St. Luke’s hired additional full-time employees in both 2009 and 2010.  

(Compare Resp’t’s Pre-Trial Br. at 14 with Joint Stipulations of Law and Fact, JX00002A ¶¶ 44­

45; Wakeman, Tr. 2843-2844; PX01384 at 008, in camera; PX01386 at 003, in camera). In fact, 

St. Luke’s was the only hospital in Lucas County not to lay off any employees from 2008 to 

2010. (Wakeman, Tr. 2572; PX01274 at 001, in camera (“we are the only hospital in town that 

has not pink slipped anyone.”)). 

To the extent that St. Luke’s slowed capital spending, hiring, and wage increases, that 

simply reflects prudent and responsible expense reductions during challenging economic 

conditions, as was widespread in the hospital industry. (Brick, Tr. 3561-6352; Wakeman, Tr. 

2573-2574; PX01368 at 004-005, 013 (Moody’s 2009 Median Report showing industry trend 

reducing expenses and capital expenditures)). For example, Mercy also cut costs during the 

period. (PX02293 at 005, in camera; PX01922 at 023 (Shook, Dep. at 86-88), in camera). 

Indeed, Complaint Counsel’s financial expert concluded that St. Luke’s cost-cutting measures 

were “sound business practices” that are commonly instituted by well-run businesses.  (PX02147 

at 034 (¶ 61) (Dagen Expert Report)). Mr. Wakeman testified that many other businesses, 

including non-profit hospitals, carefully evaluated whether to replace employees who left 

voluntarily as a cost-saving measure.  (Wakeman, Tr. 2573-2574).  He also testified that any 

employee who left St. Luke’s would be replaced if the position had a direct impact on the quality 

of patient care. (Wakeman, Tr. 2574).  Indeed, even during this period of cost cutting, St. Luke’s 

maintained high quality and high patient satisfaction while continuing to experience significant 
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patient volume growth.  (Wakeman, Tr. 2495-2498, 2614-2615;1Black, Tr. 5685, 5690; see also 

PX01018 at 012, in camera; PX01072 at 001). 

ProMedica also implemented significant cost-cutting measures in response to the 

challenging financial and economic environment.  (See, e.g., PX01918 at 014-015 (Oostra, Dep. 

at 48-50), in camera; Oostra, Tr. 6124-6126). ProMedica froze new hiring during this time 

period. (Oostra, Tr. 6124). For example, Mr. Oostra decided not to fill ProMedica’s Chief 

Operating Office position (after he left that position to become President) due to “expense 

pressures.” (Oostra, Tr. 6124). ProMedica had individuals retire and did not hire replacements.  

(Oostra, Tr. 6124). ProMedica increased the amount that employees paid for health benefits. 

(Oostra, Tr. 6124; Johnston, Tr. 5443-5444).  ProMedica froze travel during this time period.  

(Oostra, Tr. 6124). ProMedica reduced marketing expenses.  (Oostra, Tr. 6124-612). And 

ProMedica froze non-emergency capital expenses until 2009.  (PX00409 at 013, in camera; 

Oostra, Tr. 6125; PX01906 at 018, 021 (Oostra, Dep. at 67, 79-80), in camera (“we pulled back 

{ } that we had”)). 

Most notably, some of ProMedica’s cost-cutting measures were even more drastic than 

St. Luke’s. Unlike St. Luke’s, which had a no lay-offs policy, ProMedica laid off staff. 

(PX00403 at 001; Oostra, Tr. 6125). ProMedica closed a child day-care center.  (Oostra, Tr. 

6124; Johnston, Tr. 5444). Unlike St. Luke’s, ProMedica eliminated services to the community 

that it previously offered Toledo residents. (Oostra, Tr. 6126; PX01906 at 066 (Oostra, Dep. at 

257), in camera). Indeed, Mr. Oostra testified that he could give “example after example” of the 

ways in which ProMedica cut expenditures. (Oostra, Tr. 6126).29 

111111111111111111111111111111111111111111111111111111111111 
29 ProMedica did all this – cut services, staff, etc. – at time when it had approximately one billion dollars in the 
bank.  (Oostra, Tr. 6126). 
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Finally, during 2008 and 2009, St. Luke’s continued to make millions of dollars of 

strategic investments, including acquiring physician practices and off-site imaging sites, as well 

as implementing EMR systems at physicians’ practices.  (Wakeman, Tr. 2575; PX01852 at 005­

006 (¶ 8) (Dagen Rebuttal Report)). So the expense-reduction measures that St. Luke’s 

undertook do not indicate that it was a flailing firm any more than ProMedica’s more drastic 

expense-reduction measures do. 

7. St. Luke’s Other Alternatives 

Respondent’s claim that St. Luke’s financial condition meant that it had no alternative 

left but to affiliate with ProMedica is false. St. Luke’s had two willing alternatives to ProMedica 

right in front of it. UTMC was interested in affiliating with St. Luke’s. (Joint Stipulations of 

Law and Fact, JX00002A ¶ 51; Gold, Tr. 230-231, 244; Wakeman, Tr. 2551-2552).  In fact, St. 

Luke’s and UTMC drafted a Memorandum of Affiliation Terms in mid-2009.  (PX02205; Gold, 

Tr. 243-244). Additionally, St. Luke’s and Mercy discussed { 

} a potential affiliation. 

(Shook, Tr. 1003-1004, in camera; PX01030 at 011, in camera). But St. Luke’s ended 

discussions while Mercy remained interested in an affiliation.  (Wakeman, Tr. 2559; Shook, Tr. 

1002, in camera). St. Luke’s effort to find affiliation partners was cursory at best. (See 

PX01909 at 053-056 (Dewey, IHT at 205, 206, 212-213, 219-220), in camera; PX01911 at 049­

051 (Wakeman, IHT at 192-198), in camera). 

Alternatively, St. Luke’s could have stayed independent and kept its doors open for years 

to come.  At the end of 2009, St. Luke’s CEO told its Board of Directors that St. Luke’s would 

stay open for at least three to seven years if it did not partner with another hospital. (Wakeman, 

Tr. 2624-2625; PX01920 at 037-038 (Wakeman, Dep. at 141-142), in camera; see also PX01915 
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at 054 (Wagner, IHT at 211), in camera). Today, with the improvements in the equities markets 

and St. Luke’s positive cash-flow operating margins, Mr. Wakeman believes that St. Luke’s 

could remain independent even longer.  (Wakeman, Tr. 2626; see PX01920 at 038-039 

(Wakeman, Dep. at 145-146), in camera). Complaint Counsel’s financial expert concluded that, 

even without the Joinder, St. Luke’s would have been “a financially stable organization and able 

to compete in the marketplace.”  (Dagen, Tr. 3230-3231). Notably, Mr. Wakeman had a record 

of turning around hospitals facing financial challenges. All four of the previous hospitals he 

managed – he was President of three – experienced significant financial improvement during his 

tenure. (Wakeman, Tr. 2473-2474; PX01911 at 014 (Wakeman, IHT at 51-52), in camera 

(“positive trajectory in terms of revenue and operation”)). 

In sum, Respondent’s claims do not make out a viable flailing-firm defense and it 

certainly has not made a “substantial showing that the acquired firm’s weakness, which cannot 

be resolved by any competitive means, would cause that firm’s market share to reduce to a level 

that would undermine the government’s prima facie case.” 

In sum, the evidence conclusively shows that ProMedica’s acquisition of St. Luke’s will 

substantially lessen competition.  It is not always the case that the facts and the law are so 

squarely on Complaint Counsel’s side.  On the other hand, in order to hold in favor of 

Respondent, the Court would have to –  

•	 Look past Respondent’s acquisition of a 58.3% GAC market share and an 80.5% OB 
market share; 

•	 Look past increases in concentration and HHI levels that far exceed the Merger 
Guidelines’ thresholds for transactions that are presumed likely to enhance market power; 

•	 Approve a merger to duopoly in OB; 

•	 Look past Respondent’s own documents, which show the purpose and effect of the 
Acquisition was to gain negotiating clout with health plans and enable St. Luke’s rates to 
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“skyrocket,” at the expense of the employers and the community;  

•	 Ignore all the testimony from health plans, which uniformly predict that reimbursement 
rates will increase significantly; 

•	 Ignore the analysis of both economic experts that predict statistically-significant price 
increases post-Acquisition; 

•	 Accept the claim that the few remaining competitors in Lucas County, in an 
unprecedented provider network, combined with never-seen steering by health plans and 
physicians, will somehow constrain Respondent;  

•	 Make history by approving a merger-to-duopoly on the basis of an efficiencies defense; 

•	 Find credible and sufficient hospital entry or expansion where no evidence for it exist; 
and 

•	 Accept one of the weakest defenses in all of antitrust law – a flailing-firm defense – and 
thereby open the doors to such defenses whenever one of the merging parties experiences 
a downturn due to national economic conditions and wants to make life easier on itself by 
merging with a competitor. 

We respectfully urge the Court not to make that leap. 

VI. REMEDY 
1 

As a remedy for Respondent’s illegal acquisition of St. Luke’s, Complaint Counsel seeks 

an order requiring complete divestiture to return a viable competitor to the market and restore the 

competition eliminated by the Acquisition.  As discussed below, complete divestiture is the 

necessary and appropriate remedy to “restore competition to the state in which it existed prior to, 

and would have continued to exist but for, the illegal merger.”  In re B.F. Goodrich Co., 110 

F.T.C. 207 at 345 (1988) (quoting In re RSR Corp., 88 F.T.C. 800, 893 (1976)). 

A. The Clayton Act and Supreme Court Precedent Dictate Divestiture 

As this Court found recently in Polypore, “[u]nder both the text of the Clayton Act and 

Supreme Court precedent, divestiture is the usual and proper remedy where a violation of § 7 has 
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been found.” Polypore, 2010 FTC LEXIS 17 at *678 (citing E. I. du Pont, 366 U.S. at 329; Ford 

Motor Co. v. United States, 405 U.S. 562, 573 (1972)). Indeed, Section 11(b) of the Clayton Act 

provides that the Commission “shall” order a divestiture of “the stock, or other share, capital, or 

assets, held” for violations of Section 7. 15 U.S.C. § 21(b). The Supreme Court made plain that 

“[t]he very words of § 7 suggest that an undoing of the acquisition is a natural remedy.”  E.I. du 

Pont, 366 U.S. at 329. The Supreme Court also noted that divestiture is “simple, relatively easy 

to administer, and sure.  It should always be in the forefront of a court’s mind when a violation 

of § 7 has been found.” E.I. du Pont, 366 U.S. at 330-31. 

Complaint Counsel has established that the acquisition of St. Luke’s by Respondent has 

substantially lessened competition in the relevant markets in violation of Section 7.  As the 

Supreme Court has found, “it is well settled that once the Government has successfully borne the 

considerable burden of establishing a violation of law, all doubts as to the remedy are to be 

resolved in its favor.” E.I. du Pont, 366 U.S. 334. As a result, the Commission has broad 

discretion to select a remedy so long as it bears a “reasonable relation to the unlawful practice 

found to exist.” Jacob Siegal Co. v. FTC, 327 U.S. 608, 611-13 (1946). Here, Complaint 

Counsel seeks a full divestiture because “[i]t is axiomatic that the normal remedy specified in 

Section 7 cases is the divestiture of what was unlawfully acquired.” In re Olin Corp., 113 F.T.C. 

400, 584 (1990). Only after Respondent divests St. Luke’s can the competition lost through the 

Acquisition be restored. 

B.	 Complete Divestiture Is Necessary to Restore the Competition Eliminated by 
the Acquisition 

At trial, Complaint Counsel presented extensive evidence from health plans, employers, 

and physicians, as well as from Respondent’s executives, that Respondent’s acquisition of St. 

Luke’s will substantially lessen competition in Lucas County.  In fact, but for the Commission’s 
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Hold Separate Agreement with Respondent, consumers already would have been harmed 

substantially by the elimination of competition. 

In brief, the Hold Separate Agreement, which U.S. District Court Judge David A. Katz 

instituted as a preliminary injunction order, prevents Respondent from (1) eliminating, 

transferring, or consolidating any of St. Luke’s clinical services, (2) terminating any of St. 

Luke’s employees, (3) modifying or cancelling any physicians’ privileges at St. Luke’s, or (4) 

terminating any contract between a health plan and St. Luke’s.  (PX00069 at 001). In addition, if 

a health plan’s contract with St. Luke’s expires during the term of the Hold Separate Agreement, 

ProMedica must offer to “continue to accept the same terms of the contract for the remaining 

term” of the Hold Separate Agreement.  (PX00069 at 001).  The Hold Separate Agreement also 

requires ProMedica to preserve St. Luke’s viability by “provid[ing] sufficient working capital to 

operate St. Luke’s at its current rate of operation.” (PX00069 at 001). 

A full and complete divestiture is needed to restore St. Luke’s to the competitive position 

it held prior to Respondent’s unlawful acquisition.  Prior to the Acquisition, St. Luke’s was a 

competitive threat to Respondent, taking away market share and providing low-cost, high-

quality, personalized care in a prime location.  Oostra, Tr. 6182-6183, in camera; see also 

PX00159 at 012, in camera (ProMedica CEO affirming that ProMedica lost inpatient hospital 

share to St. Luke’s); Wakeman, Tr. 2609-2610; see also PX00170 at 007 (St. Luke’s CEO 

stating to Board that prior to the joinder, St. Luke’s “leadership status in quality, service and low 

cost stayed firmly in place.”); Oostra, Tr. 6037-6038 (stating that St. Luke’s is in a desirable 

location). The competition between Respondent and St. Luke’s resulted in lower healthcare 

costs, higher quality, and greater choice for Lucas County residents. (PX02148 at 054-055, 084­

088 (¶¶ 95, 155-161) (Town Expert Report), in camera.) For example, Scott Rupley, St. Luke’s 
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Marketing and Planning Director, wrote and testified that “an independent St. Luke's Hospital 

keeps the systems [including ProMedica] a little more honest,” benefitting both health plans and 

consumers.  (Rupley, Tr. 1968-1969).  A full divestiture is needed to restore these benefits to the 

community. 

C. The Proposed Order Divests St. Luke’s with Ancillary Provisions 

Consistent with well-established law, Complaint Counsel’s Proposed Order (Attachment 

C; the “Proposed Order” or “CCPO”) appropriately directs Respondent to divest St. Luke’s, 

including any additions or improvements made to the hospital since the Acquisition, to an 

approved acquirer no later than 180 days from the date the Proposed Order becomes final.  

(CCPO ¶ II.A.). 

The Proposed Order clarifies what assets must be divested.  Specifically, Respondent is 

required to restore any assets to St. Luke’s that have been removed post-Acquisition (other than 

inventory consumed in the ordinary course of business).  (CCPO ¶ II.C.).  The Proposed Order 

also requires Respondent to restore any service, program, or function that it terminated at St. 

Luke’s post-Acquisition.  (CCPO ¶ II.C.2.). In addition, Respondent must grant the acquirer of 

St. Luke’s such license as is required for the operation of the hospital. (CCPO ¶ II.D.). All of 

these actions are necessary and appropriate to restore St. Luke’s to its former competitive state. 

The Proposed Order also outlines the actions that Respondent must take to ensure that St. 

Luke’s acquirer can operate the divested hospital in substantially the same manner as St. Luke’s 

was operated pre-Acquisition. (CCPO ¶ II.E.). The Proposed Order obligates Respondent to 

provide St. Luke’s acquirer with governmental approvals, transition services, and the opportunity 

to recruit St. Luke’s employees and medical staff necessary for operating an effective, full­
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service independent hospital that provides inpatient general acute care to the community. 

(CCPO ¶ II.E.) 

An important ancillary provision of the Proposed Order allows the Commission to 

appoint a Monitor to oversee the divestiture and all transitional activities, as well as appoint a 

Divestiture Trustee if Respondent fails to divest St. Luke’s in accordance with the Proposed 

Order. (CCPO ¶ VI.-VII.). Having the ability to appoint a Monitor is critical because “common 

sense tells us that Respondents’ self-interests will be best served by creating less rather than 

more competition from the divested assets.”  Chicago Bridge, 138 F.T.C. at 1162. A Monitor 

will also ensure that St. Luke’s acquirer “receives what it needs to maintain a viable business” 

and that the “divestiture proceeds smoothly by providing a conduit between the acquirer and 

[Respondent] and promptly notifying the Commission of any problems.”  Id. 

Complaint Counsel’s Proposed Order also requires Respondent to maintain the viability, 

marketability, and competitiveness of the St. Luke’s Hospital Assets and the Post-Joinder 

Hospital Business relating to it.  (CCPO ¶ IV.). This action is necessary to avoid deterioration of 

the assets while awaiting divestiture, otherwise, the purpose of the divestiture would be defeated.  

The Proposed Order also imposes other standard provisions relating to compliance reporting, 

notification, and inspection requirements. (CCPO ¶¶ V.-IX.). 

The provisions of the Proposed Order are designed to ensure that a viable and vigorous 

competitor is reestablished in the market to restore the competition that the Acquisition 

eliminated. 

VII. CONCLUSION 
1 

For the foregoing reasons, supported by the evidence in the trial record, ProMedica’s 

acquisition of St. Luke’s violated Section 7 of the Clayton Act.  Therefore, Complaint Counsel 
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respectfully requests that relief, specifically divestiture of St. Luke’s and the related relief 

contained in the enclosed Proposed Order, and such other relief that the Court deems 

necessary and proper, should be entered to prevent significant consumer harm. 

Respectfully submitted, 

s/ Matthew J. Reilly 
       MATTHEW  J.  REILLY  
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SARA Y. RAZI 
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STEPHANIE L. REYNOLDS 
MATTHEW A. TABAS 
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KEVIN H. HAHM 
RICHARD H. CUNNINGHAM 
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Attorneys 
Federal Trade Commission 
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600 Pennsylvania Ave., N.W. 
Washington, DC 20580 
Telephone: (202) 326-2350 
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CERTIFICATE OF SERVICE
 

I hereby certify that on September 20, 2011, I filed the foregoing document electronically 
using the FTC’s E-Filing System, which will send notification of such filing to: 

Donald S. Clark 
Office of the Secretary 
Federal Trade Commission 
600 Pennsylvania Avenue, NW, H-135 
Washington, DC 20580 
dclark@ftc.gov 

I also certify that on September 20, 2011, I delivered via electronic mail and hand 
delivery a copy of the foregoing document to: 

The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, NW, H-110 

    Washington, DC 20580 
oalj@ftc.gov 

I further certify that on September 20, 2011, I delivered via electronic mail a copy of the 
foregoing to: 

McDermott Will & Emery LLP 
    227 W. Monroe Street 

Chicago, IL 60606 
312-372-2000 

To:
    David Marx, Jr. 

dmarx@mwe.com 

Stephen Y. Wu 
swu@mwe.com 

Erin C. Arnold 
earnold@mwe.com 

Amy J. Carletti 
acarletti@mwe.com 

McDermott Will & Emery LLP 
600 13th Street, NW 
Washington, DC 20005 
(202) 756-8000 
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To: 
Jennifer L. Westbrook 
jwestbrook@mwe.com 

Vincent C. van Panhuys 
vvanpanhuys@mwe.com 

Carrie Amezcua 
camezcua@mwe.com 

Christine G. Devlin 
cdevlin@mwe.com 

Daniel Powers 
dpowers@mwe.com 

James Camden 
jcamden@mwe.com 

Pamela A. Davis 
pdavis@mwe.com 

Counsel for Respondent 

CERTIFICATE FOR ELECTRONIC FILING 

I certify that the electronic copy sent to the Secretary of the Commission is a true and 
correct copy of the paper original and that I possess a paper original of the signed 
document that is available for review by the parties or the adjudicator. 

  s/ Jeanne H. Liu         
Jeanne H. Liu 
Attorney 
Federal Trade Commission 
Bureau of Competition 
601 New Jersey Ave, NW 
Washington, DC 20580 
(202) 326-3572 
jliu@ftc.gov1 
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1 1 1 ORDER 

I. 

IT IS ORDERED that, as used in this Order, the following definitions shall apply: 

A.	 “ProMedica” means ProMedica Health System, Inc., its directors, officers, 
employees, agents, representatives, successors, and assigns; and its joint ventures, 
subsidiaries (including, but not limited to, ProMedica Health Insurance Corporation), 
divisions, groups, and affiliates controlled by ProMedica Health System, Inc., and 
the respective directors, officers, employees, agents, representatives, successors, and 
assigns of each. 

B.	 “St. Luke’s Hospital” means the Acute Care Hospital operated at 5901 Monclova 
Road, Maumee, Ohio 43537.  

C.	 “Commission” means the Federal Trade Commission. 

D.	 “Acquirer” means the Person that acquires, with the prior approval of the 
Commission, the St. Luke’s Hospital Assets from ProMedica pursuant to Paragraph 
II, or from the Trustee pursuant to Paragraph VII of this Order. 

E.	 “Acquirer Hospital Business” means all activities relating to general Acute Care 
Hospital services and other related health care services to be conducted by the 
Acquirer in connection with the St. Luke’s Hospital Assets. 

F.	 “Acute Care Hospital” means a healthcare facility licensed as a hospital, other than a 
federally-owned facility, having a duly organized governing body with overall 
administrative and professional responsibility, and an organized professional staff, 
that provides 24-hour inpatient care, that may also provide outpatient services, and 
having as a primary function the provision of General Acute Care Inpatient Hospital 
Services. 

G.	 “Direct Cost” means the cost of direct material and direct labor used to provide the 
relevant assistance or service. 

H.	 “Divestiture Agreement” means any agreement, including all exhibits, attachments, 
agreements, schedules and amendments thereto, that has been approved by the 
Commission pursuant to which the St. Luke’s Hospital Assets are divested by 
ProMedica pursuant to Paragraph II, or by the Divestiture Trustee pursuant to 
Paragraph VII of this Order. 

I.	 “Divestiture Trustee” means the Person appointed pursuant to Paragraph VII of this 
Order to divest the St. Luke’s Hospital Assets. 
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J.	 “Effective Date Of Divestiture” means the date on which the divestiture of the St. 
Luke’s Hospital Assets to an Acquirer pursuant to Paragraph II or Paragraph VII of 
this Order is completed. 

K.	 “General Acute Care Inpatient Hospital Services” means a broad cluster of basic 
medical and surgical diagnostic and treatment services for the medical diagnosis, 
treatment, and care of physically injured or sick persons with short term or episodic 
health problems or infirmities, that includes an overnight stay in the hospital by the 
patient. General Acute Care Inpatient Hospital Services include what are commonly 
classified in the industry as primary, secondary, and tertiary services, but exclude: (i) 
services at hospitals that serve solely military and veterans; (ii) services at outpatient 
facilities that provide same-day service only; (iii) those services known in the 
industry as specialized tertiary services and quaternary services; and (iv) psychiatric, 
substance abuse, and rehabilitation services. 

L.	 “Hospital Provider Contract” means a contract between a Payor and any hospital to 
provide General Acute Care Inpatient Hospital Services and related healthcare 
services to enrollees of health plans. 

M.	 “Intangible Property” means intangible property relating to the Operation Of St. 
Luke’s Hospital including, but not limited to, Intellectual Property, the St. Luke’s 
Hospital Name and Marks, logos, and the modifications or improvements to such 
intangible property. 

N.	 “Intellectual Property” means, without limitation: (i) all patents, patent applications, 
inventions, and discoveries that may be patentable; (ii) all know-how, trade secrets, 
software, technical information, data, registrations, applications for governmental 
approvals, inventions, processes, best practices (including clinical pathways), 
formulae, protocols, standards, methods, techniques, designs, quality-control 
practices and information, research and test procedures and information, and safety, 
environmental and health practices and information; (iii) all confidential or 
proprietary information, commercial information, management systems, business 
processes and practices, patient lists, patient information, patient records and files, 
patient communications, procurement practices and information, supplier 
qualification and approval practices and information, training materials, sales and 
marketing materials, patient support materials, advertising and promotional 
materials; and (iv) all rights in any jurisdiction to limit the use or disclosure of any of 
the foregoing, and rights to sue and recover damages or obtain injunctive relief for 
infringement, dilution, misappropriation, violation, or breach of any of the 
foregoing. 

O.	 “Joinder” means the Operation Of St. Luke’s Hospital by ProMedica pursuant to the 
Joinder Agreement. 
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P.	 “Joinder Agreement” means the agreement by and among Promedica Health System, 
Inc., OhioCare Health System, Inc., St. Luke’s Hospital, and St. Luke’s Hospital 
Foundation, Inc., dated May 25, 2010, and all subsequent amendments thereto, 
including, but not limited to the First and Second Amendments, each dated August 
18, 2010, the Third Amendment, dated August 31, 2010, and the Side Agreement, 
dated September 1, 2010. 

Q.	 “Licensed Intangible Property” means Intangible Property licensed to ProMedica or 
to St. Luke’s Hospital from a third party relating to the Operation Of St. Luke’s 
Hospital including, but not limited to, Intellectual Property, software, computer 
programs, patents, know-how, goodwill, technology, trade secrets, technical 
information, marketing information, protocols, quality-control information, 
trademarks, trade names, service marks, logos, and the modifications or 
improvements to such intangible property that are licensed to ProMedica or to St. 
Luke’s Hospital (“Licensed Intangible Property” does not mean modifications and 
improvements to intangible property that are not licensed to ProMedica). 

R.	 “Monitor” means the Person appointed pursuant to Paragraph VI of the Order and 
with the prior approval of the Commission.  

S.	 “Monitor Agreement” means the agreement ProMedica enters into with the Monitor 
and with the prior approval of the Commission. 

T.	 “Operation Of St. Luke’s Hospital” means all activities relating to the business of St. 
Luke’s Hospital, operating as an Acute Care Hospital, including, but not limited to, 
the activities and services provided at [outpatient facilities]. 

U.	 “Ordinary Course Of Business” means actions taken by any Person in the ordinary 
course of the normal day-to-day Operation Of St. Luke’s Hospital that is consistent 
with past practices of such Person in the Operation Of St. Luke’s Hospital, 
including, but not limited to, past practice with respect to amount, timing, and 
frequency. 

V.	 “Paramount” means the family of ProMedica Insurance Corporation insurance 
companies, including Paramount Insurance Company of Ohio, Paramount Preferred 
Options, Paramount Care, Inc., and Paramount Care of Michigan.  ProMedica 
Insurance Corporation is a wholly-owned subsidiary of ProMedica Health System, 
Inc. 

W.	 “Payor” means any Person that purchases, reimburses for, or otherwise pays for 
medical goods or services for themselves or for any other person, including, but not 
limited to:  health insurance companies; preferred provider organizations; point-of­
service organizations; prepaid hospital, medical, or other health-service plans; health 
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maintenance organizations; government health-benefits programs; employers or 
other persons providing or administering self-insured health-benefits programs; and 
patients who purchase medical goods or services for themselves. 

X.	 “Person” means any natural person, partnership, corporation, association, trust, joint 
venture, government, government agency, or other business or legal entity. 

Y.	 “Physician” means a doctor of allopathic medicine (“M.D.”) or a doctor of 
osteopathic medicine (“D.O.”). 

Z.	 “ProMedica Medical Protocols” means medical protocols promulgated by 
ProMedica, whether in hard copy or embedded in software, that have been in effect 
at any ProMedica Hospital, excluding St. Luke’s Hospital, at any time since Joinder; 
provided, however, that  “ProMedica’s Medical Protocols” does not mean medical 
protocols adopted or promulgated, at any time, by any Physician or by any Acquirer, 
even if such medical protocols are identical, in whole or in part, to medical protocols 
promulgated by ProMedica. 

AA. “Post-Joinder Hospital Business” means all activities relating to the provision of 
General Acute Care Inpatient Hospital Services and other related healthcare services 
conducted by ProMedica after Joinder including, but not limited to, all health care 
services, including outpatient services, offered in connection with the St. Luke’s 
Hospital Business. 

BB. “Pre-Joinder St. Luke’s Hospital Business” means all activities relating to the 
provision of General Acute Care Inpatient Hospital Services and other related 
healthcare services that St. Luke’s Hospital was offering as an Acute Care Hospital 
prior to Joinder. 

CC. “Real Property Of St. Luke’s Hospital” means all real property interests (including 
fee simple interests and real property leasehold interests including all rights, 
easements and appurtenances, together with all buildings, structures, facilities) that 
ProMedica acquired pursuant to the Joinder Agreement, whether or not located at St. 
Luke’s Hospital or whether or not related to the Operation Of St. Luke’s Hospital.  
Real Property Of St. Luke’s Hospital includes, but is not limited to, the assets 
identified at Appendix 1 to this Order. 

DD. “St. Luke’s Hospital Assets” means all of ProMedica’s right, title, and interest in and 
to St. Luke’s Hospital and all related healthcare and other assets, tangible or 
intangible, business, and properties, including any improvements or additions thereto 
made subsequent to Joinder, relating to the operation of the Post-Joinder Hospital 
Business, including, but not limited to: 
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1.	 All Real Property Of St. Luke’s Hospital; 

2.	 All Tangible Personal Property, including Tangible Personal Property related to 
the Operation Of St. Luke’s Hospital, whether or not located at St. Luke’s 
Hospital, and Tangible Personal Property located at the Real Property Of St. 
Luke’s Hospital; 

3.	 All consumable or disposable inventory, including but not limited to, janitorial, 
office, and medical supplies, and at least thirty (30) treatment days of 
pharmaceuticals; 

4.	 All rights under any contracts and agreements (e.g., leases, service agreements 
such as dietary and housekeeping services, supply agreements, procurement 
contracts), including, but not limited to, all rights to contributions, funds, and 
other provisions for the benefit of St. Luke’s Hospital pursuant to the Joinder 
Agreement; 

5.	 All rights and title in and to use of the St. Luke’s Hospital Name and Marks on a 
permanent and exclusive basis; 

6.	 St. Luke’s Medicare and Medicaid provider numbers, to the extent transferable; 

7.	 All Intellectual Property; provided, however, that St. Luke’s Hospital Medical 
Protocols do not include ProMedica Medical Protocols; 

8.	 All governmental approvals, consents, licenses, permits, waivers, or other 
authorizations to the extent transferable; 

9.	 All rights under warranties and guarantees, express or implied; 

10. All items of prepaid expense; and 

11. Books, records, files, correspondence, manuals, computer printouts, databases, 
and other documents relating to the Operation Of St. Luke’s Hospital, electronic 
and hard copy, located on the premises of St. Luke’s Hospital or in the 
possession of the ProMedica Employee responsible for the Operation Of St. 
Luke’s Hospital (or copies thereof where ProMedica has a legal obligation to 
maintain the original document), including, but not limited to: 

a.	 documents containing information relating to patients (to the extent 
transferable under applicable law), including, but not limited to, medical 
records, including, but not limited to, any electronic medical records system, 

b.	 financial records, 
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c. personnel files, 

d. St. Luke’s Hospital Physician Contracts, Physician lists, and other records of 
St. Luke’s Hospital dealings with Physicians, 

e. maintenance records, 

f. documents relating to policies and procedures, 

g. documents relating to quality control, 

h. documents relating to Payors,  

i. documents relating to Suppliers, and 

j. copies of Hospital Provider Contracts and contracts with Suppliers, unless 
such contracts cannot, according to their terms, be disclosed to third parties 
even with the permission of ProMedica to make such disclosure. 

EE. “St. Luke’s Hospital Contractor” means any Person that provides Physician or other 
healthcare services pursuant to a contract with St. Luke’s Hospital or ProMedica 
(including, but not limited to, the provision of emergency room, anesthesiology, 
pathology, or radiology services) in connection with the Operation Of St. Luke’s 
Hospital. 

FF. “St. Luke’s Hospital Physician Contracts” means all agreements to provide the 
services of a Physician in connection with the Operation Of  St. Luke’s Hospital, 
regardless of whether any of the agreements are with a Physician or with a medical 
group, including, but not limited to, agreements for the services of a medical director 
for St. Luke’s Hospital and “joiner” agreements with Physicians in the same medical 
practice as a medical director of St. Luke’s Hospital. 

GG. “St. Luke’s Hospital Employee” means any individual who was employed by St. 
Luke’s Hospital prior to Joinder or was employed by ProMedica after Joinder in 
connection with the Operation Of St. Luke’s Hospital, and who has worked part-time 
or full-time on the premises of St. Luke’s Hospital at any time since Joinder, 
regardless of whether that individual has also worked on the premises of ProMedica. 

HH. “St. Luke’s Hospital License” means: (i) a worldwide, royalty-free, paid-up, 
perpetual, irrevocable, transferable, sublicensable, exclusive license under all 
Intellectual Property owned by or licensed to St. Luke’s Hospital relating to 
operation of the Post-Joinder Hospital Business at St. Luke’s Hospital (that is not 
included in the St. Luke’s Hospital Assets) and (ii) such tangible embodiments of the 
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licensed rights (including, but not limited to, physical and electronic copies) as may 
be necessary or appropriate to enable the Acquirer to utilize the rights.                                               

II.	 “St. Luke’s Hospital Medical Protocols” means medical protocols promulgated by 
St. Luke’s Hospital, whether in hard copy or embedded in software, that were in 
effect at any time prior to Joinder with ProMedica. 

JJ.	 “St. Luke’s Hospital Medical Staff Member” means any Physician or other 
healthcare professional who: (1) is not a St. Luke’s Hospital Employee and (2) is a 
member of the St. Luke’s Hospital medical staff, including, but not limited to, any 
St. Luke’s Hospital Contractor. 

KK. “St. Luke’s Hospital Name and Marks” means the name “St. Luke’s Hospital” and 
any variation of that name, in connection with the St. Luke’s Hospital Assets, and all 
other associated trade names, business names, proprietary names, registered and 
unregistered trademarks, service marks and applications, domain names, trade dress, 
copyrights, copyright registrations and applications, in both published works and 
unpublished works, relating to the St. Luke’s Hospital Assets. 

LL. “Software” means executable computer code and the documentation for such 
computer code, but does not mean data processed by such computer code. 

MM.“Supplier” means any Person that has sold to ProMedica any goods or services, 
other than Physician services, for use in connection with the Operation Of St. Luke’s 
Hospital; provided, however, that “Supplier” does not mean an employee of 
ProMedica. 

NN. “SurgiCare” means OhioCare Ambulatory Surgery Center, LLC d/b/a Surgi+Care, a 
joint venture providing ambulatory surgery services at St. Luke’s Hospital. 

OO. “Tangible Personal Property” means all machinery, equipment, spare parts, tools, 
and tooling (whether customer specific or otherwise); furniture, office equipment, 
computer hardware, supplies and materials; vehicles and rolling stock; and other 
items of tangible personal property of every kind whether owned or leased, together 
with any express or implied warranty by the manufacturers, sellers or lessors of any 
item or component part thereof, and all maintenance records and other documents 
relating thereto. 

PP. “Transitional Administrative Services” means administrative assistance with respect 
to the operation of an Acute Care Hospital and related health care services, including 
but not limited to assistance relating to billing, accounting, governmental regulation, 
human resources management, information systems, managed care contracting, and 
purchasing. 
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QQ. “Transitional Clinical Services” means clinical assistance and support services with 

respect to operation of an Acute Care Hospital and related healthcare services, 
including but not limited to cardiac surgery, oncology services, and laboratory and 
pathology services. 

RR. “Transitional Services” means Transitional Administrative Services and Transitional 
Clinical Services. 

II. 

IT IS FURTHER ORDERED that: 

A.	 ProMedica shall: 

1.	 No later than one hundred and eighty (180) days from the date this Order 
becomes final and effective, divest absolutely and in good faith, and at no 
minimum price, the St. Luke’s Hospital Assets to an Acquirer that receives the 
prior approval of the Commission and in a manner, including pursuant to a 
Divestiture Agreement, that receives the prior approval of the Commission; 

2.	 Comply with all terms of the Divestiture Agreement approved by the 
Commission pursuant to this Order, which agreement shall be deemed 
incorporated by reference into this Order; and any failure by ProMedica to 
comply with any term of the Divestiture Agreement shall constitute a failure to 
comply with this Order.  The Divestiture Agreement shall not reduce, limit or 
contradict, or be construed to reduce, limit or contradict, the terms of this Order; 
provided, however, that nothing in this Order shall be construed to reduce any 
rights or benefits of any Acquirer or to reduce any obligations of ProMedica 
under such agreement; provided further, that if any term of the Divestiture 
Agreement varies from the terms of this Order (“Order Term”), then to the extent 
that ProMedica cannot fully comply with both terms, the Order Term shall 
determine ProMedica’s obligations under this Order.  Notwithstanding any 
paragraph, section, or other provision of the Divestiture Agreement, any failure 
to meet any condition precedent to closing (whether waived or not) or any 
modification of the Divestiture Agreement, without the prior approval of the 
Commission, shall constitute a failure to comply with this Order. 

B.	 Prior to the Effective Date Of Divestiture, ProMedica shall not rescind the Joinder 
Agreement or any term of the Joinder Agreement necessary to comply with any 
Paragraph of this Order. 

C.	 Prior to the Effective Date Of Divestiture, ProMedica shall restore to St. Luke’s 
Hospital any assets of St. Luke’s Hospital as of the date of Joinder that were 
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removed from St. Luke’s Hospital at any time from the date of Joinder through the 
Effective Date Of Divestiture, other than Inventories consumed in the Ordinary 
Course Of Business. To the extent that: 

1.	 The St. Luke’s Hospital Assets as of the Effective Date Of Divestiture do not 
include (i) assets that ProMedica acquired on the date of Joinder, (ii) assets that 
replaced those acquired on the date of Joinder, or (iii) any other assets that 
ProMedica acquired and has used in or that are related to the Post-Joinder 
Hospital Business, then ProMedica shall add to the St. Luke’s Hospital Assets 
additional assets (of a quality that meets generally acceptable standards of 
performance) to replace the assets that no longer exist or are no longer controlled 
by ProMedica; 

2.	 After the date of Joinder and prior to the Effective Date Of Divestiture, 
ProMedica terminated any clinical service, clinical program, support function, or 
management function (i) performed by the Pre-Joinder St. Luke’s Hospital 
Business, or (ii) performed by the Post-Joinder Hospital Business, then 
ProMedica shall restore such service, program, or function (of a quality that 
meets generally acceptable standards of care or performance), no later than the 
Effective Date Of Divestiture of the St. Luke’s Hospital Assets or any other date 
that receives the prior approval of the Commission. 

Provided, however, that ProMedica shall not be required to replace any asset or to restore 
any service, program, or function described by Paragraphs II.C.1. or II.C.2. of this Order 
if and only if in each instance ProMedica demonstrates to the Commission’s satisfaction: 
(i) that such asset, service, program, or function is not necessary to achieve the purpose of 
this Order; and (ii) that the Acquirer does not need such asset, service, program, or 
function to effectively operate the Acquirer Hospital Business in a manner consistent 
with the purpose of this Order, and if and only if the Commission approves the divestiture 
without the replacement or restoration of such asset, service, program, or function. 

D.	 No later than the Effective Date Of Divestiture, ProMedica shall grant to the Acquirer 
a St. Luke’s Hospital License for any use in the Acquirer Hospital Business, and shall 
take all actions necessary to facilitate the unrestricted use of the St. Luke’s Hospital 
License. 

E.	  ProMedica shall take all actions and shall effect all arrangements in connection with 
the divestiture of the St. Luke’s Hospital Assets necessary to ensure that the Acquirer 
can conduct the Acquirer Hospital Business in substantially the same manner as St. 
Luke’s Hospital has operated as the Post-Joinder Hospital Business, and in full 
compliance with the March 29, 2011, order issued by Judge Katz in Federal Trade 
Commission, et al. v. ProMedica Health System, Civil No. 3:11 CV 47, at St. Luke’s 
Hospital, with an independent full-service medical staff capable of providing General 
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Acute Care Inpatient Hospital Services, and an independent full-service hospital staff 
and management, including, but not limited to, providing: 

1.	 Assistance necessary to transfer to the Acquirer all governmental approvals 
needed to operate the St. Luke’s Hospital Assets as an Acute Care Hospital; 

2.	 Transitional Services; 

3.	 The opportunity to recruit and employ St. Luke’s Hospital Employees; and 

4.	 The opportunity to recruit, contract with, and extend medical staff privileges to 
any St. Luke’s Hospital Medical Staff Member, including as provided in 
Paragraphs II.I, II.J, and II.K of this Order. 

F.	 ProMedica shall convey as of the Effective Date Of Divestiture to the Acquirer the 
right to use any Licensed Intangible Property (to the extent permitted by the third-
party licensor), if such right is needed for the Operation Of St. Luke’s Hospital by the 
Acquirer and if the Acquirer is unable, using commercially-reasonable efforts, to 
obtain equivalent rights from other third parties on commercially-reasonable terms 
and conditions. 

G.	 ProMedica shall: 

1.	 Place no restrictions on the use by the Acquirer of the St. Luke’s Hospital Assets; 

2.	 On or before the Effective Date Of Divestiture, provide to the Acquirer contact 
information about Payors and Suppliers for the St. Luke’s Hospital Assets; 

3.	 Not object to the sharing of Payor and Supplier contract terms relating to the St. 
Luke’s Hospital Assets: (i) if the Payor or Supplier consents in writing to such 
disclosure upon a request by the Acquirer, and (ii) if the Acquirer enters into a 
confidentiality agreement with ProMedica not to disclose the information to any 
third party; and 

4.	 With respect to contracts with St. Luke’s Hospital Suppliers, at the Acquirer’s 
option and as of the Effective Date Of Divestiture: 

a.	 if such contract can be assigned without third-party approval, assign its rights 
under the contract to the Acquirer; and 

b.	 if such contract can be assigned to the Acquirer only with third-party 
approval, assist and cooperate with the Acquirer in obtaining: 
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(1)	 such third-party approval and in assigning the contract to the Acquirer; 

or 

(2)	 a new contract. 

H.	 At the request of the Acquirer, for a period not to exceed twelve (12) months from the 
Effective Date Of Divestiture, except as otherwise approved by the Commission, and 
in a manner (including pursuant to an agreement) that receives the prior approval of 
the Commission: 

1.	 ProMedica shall provide Transitional Services to the Acquirer sufficient to enable 
the Acquirer to conduct the Acquirer Hospital Business in substantially the same 
manner that ProMedica has conducted the Post-Joinder Hospital Business at St. 
Luke’s Hospital; and 

2.	 ProMedica shall provide the Transitional Services required by this Paragraph II.H. 
at substantially the same level and quality as such services are provided by 
ProMedica in connection with its operation of the Post-Joinder Hospital Business. 

Provided, however, that ProMedica shall not (i) require the Acquirer to pay compensation 
for Transitional Services that exceeds the Direct Cost of providing such goods and 
services, (ii) terminate its obligation to provide Transitional Services because of a material 
breach by the Acquirer of any agreement to provide such assistance, in the absence of a 
final order of a court of competent jurisdiction, or (iii) include a term in any agreement to 
provide Transitional Services that limits the type of damages (such as indirect, special, and 
consequential damages) that the Acquirer would be entitled to seek in the event of 
ProMedica’s breach of such agreement. 

I.	 ProMedica shall allow the Acquirer an opportunity to recruit and employ any St. 
Luke’s Hospital Employee in connection with the divestiture of the St. Luke’s 
Hospital Assets so as to enable the Acquirer to establish an independent, full-service 
medical staff, hospital staff and management, including as follows: 

1.	 No later than five (5) days after execution of a divestiture agreement, ProMedica 
shall (i) identify each St. Luke’s Hospital Employee, (ii) allow the Acquirer an 
opportunity to interview any St. Luke’s Hospital Employee, and (iii) allow the 
Acquirer to inspect the personnel files and other documentation relating to any 
St.Luke’s Hospital Employee, to the extent permissible under applicable laws. 

2.	 ProMedica shall (i) not offer any incentive to any St. Luke’s Hospital Employee 
to decline employment with the Acquirer, (ii) remove any contractual 
impediments that may deter any St. Luke’s Hospital Employee from accepting 
employment with the Acquirer, including, but not limited to, any non-compete or 
confidentiality provisions of employment or other contracts with ProMedica that 
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would affect the ability of the St. Luke’s Hospital Employee to be employed by 
the Acquirer, and (iii) not otherwise interfere with the recruitment of any St. 
Luke’s Hospital Employee by the Acquirer, including, but not limited to, by 
refusing or threatening to refuse to extend medical staff privileges at any 
ProMedica Acute Care Hospital. 

3.	 ProMedica shall (i) vest all current and accrued pension benefits as of the date of 
transition of employment with the Acquirer for any St. Luke’s Hospital Employee 
who accepts an offer of employment from the Acquirer no later than thirty (30) 
days from the Effective Date Of Divestiture and (ii) if the Acquirer has made a 
written offer of employment to any key personnel, as identified at Confidential 
Appendix 2, provide such key personnel with reasonable financial incentives to 
accept a position with the Acquirer at the time of the Effective Date Of 
Divestiture, including, but not limited to (and subject to Commission approval), 
payment of an incentive equal to up to three (3) months of such key personnel’s 
base salary to be paid only upon such key personnel’s completion of one (1) year 
of employment with the Acquirer. 

4.	 For a period ending two (2) years after the Effective Date Of Divestiture, 
ProMedica shall not, directly or indirectly, solicit, hire, or enter into any 
arrangement for the services of any St. Luke’s Hospital Employee employed by 
the Acquirer, unless such St. Luke’s Hospital Employee’s employment has been 
terminated by the Acquirer; provided, however, this Paragraph II.I.4 shall not 
prohibit ProMedica from: (i) advertising for employees in newspapers, trade 
publications, or other media not targeted specifically at the St. Luke’s Hospital 
Employees, (ii) hiring employees who apply for employment with ProMedica, as 
long as such employees were not solicited by ProMedica in violation of this 
Paragraph II.I.4, or (iii) offering employment to a St.Luke’s Hospital Employee 
who is employed by the Acquirer in only a part-time capacity, if the employment 
offered by ProMedica would not, in any way, interfere with that employee’s 
ability to fulfill his or her employment responsibilities to the Acquirer. 

J.	 ProMedica shall allow the Acquirer an unimpeded opportunity to recruit, contract 
with, and otherwise extend medical staff privileges to any St. Luke’s Hospital 
Medical Staff Member in connection with the divestiture of the St. Luke’s Hospital 
Assets so as to enable the Acquirer to establish an independent, complete, full-service 
medical staff, including as follows: 

1.	 No later than the date of execution of a divestiture agreement, ProMedica shall (i) 
identify each St. Luke’s Hospital Medical Staff Member, (ii) allow the Acquirer 
an opportunity to interview any St. Luke’s Hospital Medical Staff Member, and 
(iii) allow the Acquirer to inspect the files and other documentation relating to 
any St. Luke’s Hospital Medical Staff Member, to the extent permissible under 
applicable laws. 
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2. ProMedica shall (i) not offer any incentive to any St. Luke’s Hospital Medical 
Staff Member to decline to join the Acquirer’s medical staff; (ii) remove any 
contractual impediments that may deter any St. Luke’s Hospital Medical Staff 
Member from joining the Acquirer’s medical staff, including, but not limited to, 
any non-compete or confidentiality provisions of employment or other contracts 
with ProMedica that would affect the ability of the St. Luke’s Hospital Medical 
Staff Members to be recruited by the Acquirer; and (iii) not otherwise interfere 
with the recruitment of any St. Luke’s Hospital Medical Staff Member by the 
Acquirer, including, but not limited to, by refusing or threatening to refuse to 
extend medical staff privileges at any ProMedica Acute Care Hospital. 

K.	 With respect to each Physician who has provided services to St. Luke’s Hospital 
pursuant to any St. Luke’s Hospital Physician Contract in effect at any time preceding 
the Effective Date Of Divestiture (“Contract Physician”), ProMedica shall not offer 
any incentive to the Contract Physician, the Contract Physician’s practice group, or 
other members of the Contract Physician’s practice group to decline to provide 
services to St. Luke’s Hospital, and shall eliminate any confidentiality restrictions 
that would prevent the Contract Physician, the Contract Physician’s practice group, or 
other members of the Contract Physician’s practice group from using or transferring 
to the Acquirer of the St. Luke’s Hospital Assets any information relating to the 
Operation Of St. Luke’s Hospital. 

L.	 Except in the course of performing its obligations under this Order, ProMedica shall: 

1.	 not provide, disclose, or otherwise make available any trade secrets or any 
sensitive or proprietary commercial or financial information relating to the 
Acquirer or the Acquirer Hospital Business to any Person other than the Acquirer, 
and shall not use such information for any reason or purpose; 

2.	 disclose trade secrets or any sensitive or proprietary commercial or financial 
information relating to the Acquirer or the Acquirer Hospital Business to any 
Person other than the Acquirer (i) only in the manner and to the extent necessary 
to satisfy ProMedica’s obligations under this Order and (ii) only to Persons who 
agree in writing to maintain the confidentiality of such information; 

3.	 enforce the terms of this Paragraph II.L as to any Person and take such action as is 
necessary, including training, to cause each such Person to comply with the terms 
of this Paragraph II.L., including any actions that ProMedica would take to 
protect its own trade secrets or sensitive or proprietary commercial or financial 
information. 

M.	 No later than the Effective Date Of Divestiture, ProMedica shall assign to the 
Acquirer any Hospital Provider Contract for the provision of services in connection 
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with the Operation Of St. Luke’s Hospital that is in effect as of the date the 
divestiture provisions of this Order become final and effective; provided, however, 
that nothing in this Paragraph II.M. shall preclude ProMedica from completing any 
post-termination obligations relating to any Hospital Provider Contract. 

N.	 From the date this Order becomes final and effective until one (1) year from the 
Effective Date Of Divestiture, ProMedica, so long as it offers any Paramount product, 
shall not terminate any agreement in connection with the Operation Of St. Luke’s 
Hospital between St. Luke’s Hospital and Paramount that provides that:  

1.	 St. Luke’s Hospital shall become a participating provider in all Paramount 
products and networks at rates comparable to other member Acute Care Hospitals 
in the ProMedica Health System, as provided at Section 6.2(i) of the Second 
Amendment to Joinder Agreement; and 

2.	 SurgiCare shall become a participating provider in all Paramount products and 
networks at rates comparable to other similarly situated ambulatory surgery 
centers in the ProMedica Health System, as provided at Paragraph 1 of the Side 
Agreement.  

O.	 The purpose of the divestiture of the St. Luke’s Hospital Assets is to ensure the 
continued Operation Of St. Luke’s Hospital by the Acquirer, independent of 
ProMedica, and to remedy the lessening of competition resulting from ProMedica’s 
acquisition of St. Luke’s Hospital. 

III. 

IT IS FURTHER ORDERED that: 

A.	 From the date this Order becomes final and effective (without regard to the finality of 
the divestiture requirements herein) until the Effective Date Of Divestiture, 
ProMedica shall not: 

1.	 Sell or transfer any St. Luke’s Hospital Assets, other than in the Ordinary Course 
Of Business; 

2.	 Eliminate, transfer, or consolidate any clinical service offered in connection with 
the Post- Joinder Hospital Business; 

3.	 Fail to maintain the employment of all St. Luke’s Hospital Employees or 
otherwise fail to keep the Post-Joinder Hospital Business staffed with sufficient 
employees; provided, however, that ProMedica may terminate employees for 
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cause consistent with the Operation Of St. Luke’s Hospital on the day before 
Joinder (in which event ProMedica shall replace such employees); 

4.	 Modify, change, or cancel any Physician privileges in connection with the Post-
Joinder Hospital Business; provided, however, that ProMedica may revoke the 
privileges of any individual Physician consistent with the practices and 
procedures in place in connection with the Operation Of St. Luke’s Hospital on 
the day before Joinder; or 

5.	 Terminate, or cause or allow termination of any contract between any Payor and 
St. Luke’s Hospital. For any contract between a Payor and St. Luke’s Hospital 
that expires during the term of this Order, ProMedica shall offer to extend such 
contract at rates for services in connection with the Post-Joinder Hospital 
Business that shall be increased no more than the highest year-over-year escalator 
percentage as provided in such contract. 

IV. 

IT IS FURTHER ORDERED that: 

A.	 From the date this Order becomes final and effective (without regard to the finality of 
the divestiture requirements herein) until the Effective Date Of Divestiture, 
ProMedica shall take such actions as are necessary to maintain the viability, 
marketability, and competitiveness of the St. Luke’s Hospital Assets and the Post-
Joinder Hospital Business relating to the St. Luke’s Hospital Assets.  Among other 
things that may be necessary, ProMedica shall: 

1.	 Maintain the operations of the Post-Joinder Hospital Business relating to the St. 
Luke’s Hospital Assets in the Ordinary Course Of Business and in accordance 
with past practice (including regular repair and maintenance of the St. Luke’s 
Hospital Assets). 

2.	 Use best efforts to maintain and increase revenues of the Post-Joinder Hospital 
Business relating to the St. Luke’s Hospital Assets, and to maintain at budgeted 
levels for the year 2010 or the current year, whichever are higher, all 
administrative, technical, and marketing support for the Post-Joinder Hospital 
Business relating to the St. Luke’s Hospital Assets. 

3.	 Use best efforts to maintain the current workforce and to retain the services of 
employees and agents in connection with the Post-Joinder Hospital Business 
relating to the St. Luke’s Hospital Assets, including payment of bonuses as 
necessary, and maintain the relations and goodwill with patients, Physicians, 
Suppliers, vendors, employees, landlords, creditors, agents, and others having 
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business relationships with the Post-Joinder Hospital Business relating to the St. 
Luke’s Hospital Assets. 

4.	 Assure that ProMedica’s employees with primary responsibility for managing and 
operating the Post-Joinder Hospital Business relating to the St. Luke’s Hospital 
Assets are not transferred or reassigned to other areas within ProMedica’s 
organization, except for transfer bids initiated by employees pursuant to 
ProMedica’s regular, established job- posting policy (in which event ProMedica 
shall replace such employees). 

5.	 Provide sufficient working capital to maintain the Post-Joinder Hospital Business 
relating to the St. Luke’s Hospital Assets as an economically viable and 
competitive ongoing business and shall not, except as part of a divestiture 
approved by the Commission pursuant to this Order, remove, sell, lease, assign, 
transfer, license, pledge for collateral, or otherwise dispose of the St. Luke’s 
Hospital Assets. 

B.	 No later than thirty (30) days from the date this Order becomes final and effective 
(without regard to the finality of the divestiture requirements herein), ProMedica shall 
file a verified written report to the Commission that identifies (i) all assets included in 
the St. Luke’s Hospital Assets, (ii) all assets originally acquired or that replace assets 
originally acquired by ProMedica as a result of Joinder, (iii) all assets relating to the 
Post-Joinder Hospital Business that are not included in the St. Luke’s Hospital 
Assets, and (iv) all clinical services, support functions, and management functions 
that ProMedica discontinued at St. Luke’s Hospital after Joinder (hereinafter 
“Accounting”). 

V. 

IT IS FURTHER ORDERED that no later than five (5) days from the date this Order 
becomes final and effective (without regard to the finality of the divestiture requirements herein), 
ProMedica shall provide a copy of this Order and Complaint to each of ProMedica’s officers, 
employees, or agents having managerial responsibility for any of ProMedica’s obligations under 
Paragraphs II, III, and IV of this Order. 

VI. 

IT IS FURTHER ORDERED that: 
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A.	 At any time after this Order becomes final and effective (without regard to the finality of 
the divestiture requirements herein), the Commission may appoint a Person (“Monitor”) 
to monitor ProMedica’s compliance with its obligations under this Order, consult with 
Commission staff, and report to the Commission regarding ProMedica’s compliance with 
its obligations under this Order. 

B.	 If a Monitor is appointed pursuant to Paragraph VI.A of this Order, ProMedica shall 
consent to the following terms and conditions regarding the powers, duties, authorities, 
and responsibilities of the Monitor: 

1.	 The Monitor shall have the power and authority to monitor ProMedica’s 
compliance with the terms of this Order, and shall exercise such power and 
authority and carry out the duties and responsibilities of the Monitor pursuant to 
the terms of this Order and in a manner consistent with the purposes of this Order 
and in consultation with the Commission or its staff. 

2.	 Within ten (10) days after appointment of the Monitor, ProMedica shall execute 
an agreement that, subject to the approval of the Commission, confers on the 
Monitor all the rights and powers necessary to permit the Monitor to monitor 
ProMedica’s compliance with the terms of this Order in a manner consistent with 
the purposes of this Order. If requested by ProMedica, the Monitor shall sign a 
confidentiality agreement prohibiting the use or disclosure to anyone other than 
the Commission (or any Person retained by the Monitor pursuant to Paragraph 
VI.B.5. of this Order), of any competitively-sensitive or proprietary information 
gained as a result of his or her role as Monitor, for any purpose other than 
performance of the Monitor’s duties under this Order. 

3.	 The Monitor’s power and duties under this Paragraph VI shall terminate three (3) 
business days after the Monitor has completed his or her final report pursuant to 
Paragraph VI.B.8. or at such other time as directed by the Commission. 

4.	 ProMedica shall cooperate with any Monitor appointed by the Commission in the 
performance of his or her duties, and shall provide the Monitor with full and 
complete access to ProMedica’s books, records, documents, personnel, facilities, 
and technical information relating to compliance with this Order, or to any other 
relevant information, as the Monitor may reasonably request.  ProMedica shall 
cooperate with any reasonable request of the Monitor. ProMedica shall take no 
action to interfere with or impede the Monitor's ability to monitor ProMedica’s 
compliance with this Order. 

5.	 The Monitor shall serve, without bond or other security, at the expense of 
ProMedica, on such reasonable and customary terms and conditions as the 
Commission may set.  The Monitor shall have the authority to employ, at the 
expense of ProMedica, such consultants, accountants, attorneys, and other 
representatives and assistants as are reasonably necessary to carry out the 
Monitor’s duties and responsibilities.  The Monitor shall account for all expenses 

17
 



 

 

1 

incurred, including fees for his or her services, subject to the approval of the 
Commission. 

6.	 ProMedica shall indemnify the Monitor and hold the Monitor harmless against 
any losses, claims, damages, liabilities, or expenses arising out of, or in 
connection with, the performance of the Monitor’s duties, including all reasonable 
fees of counsel and other expenses incurred in connection with the preparation 
for, or defense of, any claim, whether or not resulting in any liability, except to 
the extent that such losses, claims, damages, liabilities, or expenses result from 
the Monitor’s gross negligence or willful misconduct.  For purposes of this 
Paragraph VI.B.6., the term “Monitor” shall include all Persons retained by the 
Monitor pursuant to Paragraph VI.B.5. of this Order. 

7.	 If at any time the Commission determines that the Monitor has ceased to act or 
failed to act diligently, or is unwilling or unable to continue to serve, the 
Commission may appoint a substitute to serve as Monitor in the same manner as 
provided by this Order. 

8.	 The Monitor shall report in writing to the Commission (i) every sixty (60) days 
from the date this Order becomes final, (ii) no later than thirty (30) days from the 
date ProMedica completes its obligations under this Order, and (iii) at any other 
time as requested by the staff of the Commission, concerning ProMedica’s 
compliance with this Order. 

C.	 ProMedica shall submit the following reports to the Monitor: (i) no later than twenty (20) 
days after the date the Monitor is appointed by the Commission pursuant to Paragraph 
VI.A., a copy of the Accounting required by Paragraph IV.B. of this Order; and (ii) 
copies of all compliance reports filed with the Commission. 

D.	 ProMedica shall provide the Monitor with: (i) prompt notification of significant meetings, 
including date, time and venue, scheduled after the execution of the Monitor Agreement, 
relating to the regulatory approvals, marketing, sale and divestiture of the St. Luke’s 
Hospital Assets, and such meetings may be attended by the Monitor or his representative, 
at the Monitor’s option or at the request of the Commission or staff of the Commission; 
and (ii) the minutes, if any, of the above-referenced meetings as soon as practicable and, 
in any event, not later than those minutes are available to any employee of ProMedica. 

E.	 The Commission may, on its own initiative or at the request of the Monitor, issue such 
additional orders or directions as may be necessary or appropriate to assure compliance 
with the requirements of this Order. 

F.	 The Monitor appointed pursuant to this Order may be the same Person appointed as 
Divestiture Trustee pursuant to Paragraph II of this Order. 
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VII. 

IT IS FURTHER ORDERED that: 

A.	 If ProMedica has not divested, absolutely and in good faith, the St. Luke’s Hospital 
Assets pursuant to the requirements of Paragraph II of the Order, within the time and 
manner required by Paragraph II of this Order, the Commission may at any time appoint 
one or more Persons as Divestiture Trustee to divest the St. Luke’s Hospital Assets, at no 
minimum price, and pursuant to the requirements of Paragraph II of this Order, in a 
manner that satisfies the requirements of this Order. 

B.	 In the event that the Commission or the Attorney General brings an action pursuant to 
§ 5(l) of the Federal Trade Commission Act, 15 U.S.C. § 45(l), or any other statute en­
forced by the Commission, ProMedica shall consent to the appointment of a Divestiture 
Trustee in such action. Neither the appointment of a Divestiture Trustee nor a decision 
not to appoint a Divestiture Trustee under this Paragraph VII shall preclude the 
Commission or the Attorney General from seeking civil penalties or any other relief 
available to it, including appointment of a court-appointed Divestiture Trustee, pursuant 
to § 5(l) of the Federal Trade Commission Act, or any other statute enforced by the 
Commission, for any failure by the ProMedica to comply with this Order. 

C.	 If a Divestiture Trustee is appointed by the Commission or a court pursuant to this 
Paragraph VII, ProMedica shall consent to the following terms and conditions regarding 
the Divestiture Trustee’s powers, duties, authority, and responsibilities: 

1.	 Subject to the prior approval of the Commission, the Divestiture Trustee shall 
have the exclusive power and authority to effect the divestiture pursuant to the 
requirements of Paragraph II and in a manner consistent with the purposes of this 
Order. 

2.	 Within ten (10) days after appointment of the Divestiture Trustee, ProMedica 
shall execute an agreement that, subject to the prior approval of the Commission 
and, in the case of a court-appointed Divestiture Trustee, of the court, transfers to 
the Divestiture Trustee all rights and powers necessary to permit the Divestiture 
Trustee to effect the divestiture and perform the requirements of Paragraph II of 
this Order for which he or she has been appointed. 

3.	 The Divestiture Trustee shall have twelve (12) months from the date the 
Commission approves the agreement described in Paragraph VII.C.2. of this 
Order to accomplish the divestiture, which shall be subject to the prior approval of 
the Commission.  If, however, at the end of the twelve-month period the 
Divestiture Trustee has submitted a plan of divestiture or believes that divestiture 
can be achieved within a reasonable time, the divestiture period may be extended 
by the Commission, or, in the case of a court appointed Divestiture Trustee, by 
the court. 

19
 



 

1 

4.	 ProMedica shall provide the Divestiture Trustee with full and complete access to 
the personnel, books, records, and facilities related to the assets to be divested, or 
to any other relevant information, as the Divestiture Trustee may request. 
ProMedica shall develop such financial or other information as the Divestiture 
Trustee may reasonably request and shall cooperate with the Divestiture Trustee. 
ProMedica shall take no action to interfere with or impede the Divestiture 
Trustee’s accomplishment of the divestiture.  Any delays in divestiture caused by 
ProMedica shall extend the time for divestiture under this Paragraph in an amount 
equal to the delay, as determined by the Commission or, for a court-appointed 
Divestiture Trustee, by the court. 

5.	 The Divestiture Trustee shall use his or her best efforts to negotiate the most 
favorable price and terms available in each contract that is submitted to the 
Commission, but shall divest expeditiously at no minimum price.  The divestiture 
shall be made only to an Acquirer that receives the prior approval of the 
Commission, and the divestiture shall be accomplished only in a manner that 
receives the prior approval of the Commission; provided, however, if the 
Divestiture Trustee receives bona fide offers from more than one acquiring entity, 
and if the Commission determines to approve more than one such acquiring 
entity, the Divestiture Trustee shall divest to the acquiring entity or entities 
selected by ProMedica from among those approved by the Commission; provided, 
further, that ProMedica shall select such entity within ten (10) business days of 
receiving written notification of the Commission’s approval. 

6.	 The Divestiture Trustee shall serve, without bond or other security, at the cost and 
expense of ProMedica, on such reasonable and customary terms and conditions as 
the Commission or a court may set.  The Divestiture Trustee shall have the 
authority to employ, at the cost and expense of ProMedica, such consultants, 
accountants, attorneys, investment bankers, business brokers, appraisers, and 
other representatives and assistants as are necessary to carry out the Divestiture 
Trustee’s duties and responsibilities.  The Divestiture Trustee shall account for all 
monies derived from the divestiture and all expenses incurred.  After approval by 
the Commission of the account of the Divestiture Trustee, including fees for his or 
her services, all remaining monies shall be paid at the direction of the ProMedica, 
and the Divestiture Trustee’s power shall be terminated.  The Divestiture 
Trustee’s compensation may be based in part on a commission arrangement 
contingent on the Divestiture Trustee’s divesting the assets. 

7.	 ProMedica shall indemnify the Divestiture Trustee and hold the Divestiture 
Trustee harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the Divestiture Trustee’s 
duties, including all reasonable fees of counsel and other expenses incurred in 
connection with the preparation for, or defense of any claim, whether or not 
resulting in any liability, except to the extent that such liabilities, losses, damages, 
claims, or expenses result from gross negligence or willful misconduct by the 
Divestiture Trustee. For purposes of this Paragraph VII.C.7., the term 
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“Divestiture Trustee” shall include all Persons retained by the Divestiture Trustee 
pursuant to Paragraph VII.C.6. of this Order. 

8.	 If the Divestiture Trustee ceases to act or fails to act diligently, the Commission 
may appoint a substitute Divestiture Trustee in the same manner as provided in 
this Paragraph VII for appointment of the initial Divestiture Trustee. 

9.	 The Divestiture Trustee shall have no obligation or authority to operate or 
maintain the assets to be divested. 

10.	 The Divestiture Trustee shall report in writing to the Commission every sixty (60) 
days concerning the Divestiture Trustee’s efforts to accomplish the divestiture. 

D.	 The Commission or, in the case of a court-appointed Divestiture Trustee, the court, may 
on its own initiative or at the request of the Divestiture Trustee issue such additional 
orders or directions as may be necessary or appropriate to accomplish the divestiture 
required by this Order. 

E.	 The Divestiture Trustee appointed pursuant to this Paragraph may be the same Person 
appointed as the Monitor pursuant to Paragraph VI of this Order.  

VIII. 

IT IS FURTHER ORDERED that: 
A.	 ProMedica shall file a verified written report with the Commission setting forth in detail 

the manner and form in which it intends to comply, is complying, and has complied with 
this Order (i) no later than thirty (30) days from the date this Order becomes final and 
effective (without regard to the finality of the divestiture requirements herein), and every 
thirty (30) days thereafter until the divestiture of the St. Luke’s Hospital Assets is 
accomplished, and (ii) thereafter, every sixty (60) days (measured from the Effective 
Date Of Divestiture) until the date ProMedica completes its obligations under this Order; 
provided, however, that ProMedica shall also file the report required by this Paragraph 
VIII at any other time as the Commission may require. 

B.	 ProMedica shall include in its compliance reports, among other things required by the 
Commission, a full description of the efforts being made to comply with the relevant 
Paragraphs of this Order, a description (when applicable) of all substantive contacts or 
negotiations relating to the divestiture required by Paragraph II of this Order, the identity 
of all parties contacted, copies of all written communications to and from such parties, 
internal documents and communications, and all reports and recommendations 
concerning the divestiture, the date of divestiture, and a statement that the divestiture has 
been accomplished in the manner approved by the Commission. 
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IX.
 

IT IS FURTHER ORDERED that ProMedica shall notify the Commission at least 
thirty (30) days prior to (1) any proposed dissolution of ProMedica, (2) any proposed acquisition, 
merger, or consolidation of ProMedica, or (3) any other change in ProMedica that may affect 
compliance obligations arising out of this Order, including but not limited to assignment, the 
creation or dissolution of subsidiaries, or any other change in ProMedica. 

X. 

IT IS FURTHER ORDERED that, for the purpose of determining or securing 
compliance with this Order, and subject to any legally recognized privilege, and upon written 
request with reasonable notice, ProMedica shall permit any duly authorized representative of the 
Commission: 

A. 	 Access, during office hours of ProMedica, and in the presence of counsel, to all facilities 
and access to inspect and copy all books, ledgers, accounts, correspondence, memoranda, 
and all other records and documents in the possession, or under the control, of ProMedica 
relating to compliance with this Order, which copying services shall be provided by 
ProMedica at its expense; and 

B. 	 To interview officers, directors, or employees of ProMedica, who may have counsel 
present, regarding such matters. 

By the Commission. 

        Donald  S.  Clark
        Secretary  
SEAL 

ISSUED: 
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Appendix 1 

3113 Dustin Road, Oregon 
9246 Dutch Road, Whitehouse 
210 South Hallet St., Swanton 
5635 Monclova Road, Maumee 
5705 Monclova Road, Maumee 
5755 Monclova Road, Maumee 
5757 Monclova Road, Maumee 
5759 Monclova Road, Maumee 
5805 Monclova Road, Maumee 
5901 Monclova Road, Maumee 
5959 Monclova Road, Maumee 
6001 Monclova Road, Maumee 
6005 Monclova Road, Maumee 
6009 Monclova Road, Maumee 
6011 Monclova Road, Maumee 
8404 Monclova Road, Maumee 
3000 Regency Court, Toledo 
28442 East River Road, Perrysburg 
3900 Sunforest Court, Toledo 
1103 Village Square, Perrysburg 
900 Waterville-Monclova Road, Waterville 
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Table 3 
1 

Drive Times and Distance to Non-Lucas County Hospitals 
1 

Non-Lucas County 
Hospital (Location) 

Drive Time from 
Toledo 

(Approx. Minutes)* 

Distance from Toledo 
(Approx. Miles)* 

Wood County Hospital 
(Bowling Green, OH) 

30 25 

Fremont Memorial 
Hospital (Fremont, OH) 

48 37 

Fulton County Health 
Center (Wauseon, OH) 

52 41 

H.B. Magruder 
Memorial Hospital (Port 
Clinton, OH) 

53 48 

University of Michigan 
Medical Center (Ann 
Arbor, MI) 

54 52 

Cleveland Clinic 
(Cleveland, OH) 

116 119 

Ave. Drive Time -
Lucas County
Residents (GAC) 

11.5 -

95th Percentile Drive 
Time - Lucas County
Residents (GAC) 

23.6 -

*Source: Google Maps, calculating directions from Toledo, Ohio to hospital address. 
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1 
Merger Guidelines §5.3 
*HHI1>12500:11Highly1 
Concentrated1Market1 Table 4 
*�HHI1>1200:11Merger1 
presumed1likely1to1 GAC Market Shares and HHIsenhance1market1power1 (Hospitals in Lucas, Wood, and Fulton Counties) 

Source:  OHA Data; market shares based on commercial patient days (7/09 – 3/10) 

Table 5 
1 

OB Market Shares and HHIs 
(Hospitals in Lucas, Wood, and Fulton Counties) 

Inpatient General Acute-Care Services 

Hospital/System Pre-Acquisition 
Market Share 

Post-Acquisition 
Market Share 

ProMedica 44.8% 55.8% 

St. Luke’s 11.0% -­

Mercy 27.5% 27.5% 

UTMC 12.5% 12.5% 

WCH 3.0% 3.0% 

FCHC 1.2% 1.2% 

Pre-Acquisition HHI 3048.4 

Post-Acquisition HHI 4037.2 

HHI Increase 988.8 

Inpatient Obstetrical Services 

Hospital/System Pre-Acquisition 
Market Share 

Post-Acquisition 
Market Share 

ProMedica 66.58% 75.3% 

St. Luke’s 8.60% -­

Mercy 18.20% 18.2% 

WCH 4.16% 4.2% 

FCHC 2.30% 2.3% 

Pre-Acquisition HHI 4862.9 

Post-Acquisition HHI 6020.2 

HHI Increase 1157.3 
1 1 Source:  OHA Data; market shares based on commercial patient days (7/09 – 3/10) 
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Merger Guidelines §5.3 
*HHI1>12500:11Highly1 
Concentrated1Market1 
*�HHI1>1200:11Merger1 
presumed1likely1to1 
enhance1market1power1 

Table 6 

Inpatient Market Shares and HHIs
(Hospitals in All Zips) 

GAC+non-GAC+OB+non-OB 

Hospital/System Pre-Acquisition 
Market Share 

Post-Acquisition 
Market Share 

ProMedica 35% 43% 

St. Luke’s 8% -­

Mercy 23% 23% 

UTMC 8% 8% 

WCH 3% 3% 

Univ. of Michigan 2% 2% 

Cleveland Clinic 20% 20% 

Pre-Acquisition HHI 2295 

Post-Acquisition HHI 2855 

HHI Increase 560 
Source:  RX-71(A) at 165 (Guerin-Calvert Expert Report), in camera, 
(based on OHA Data; market shares based on commercial discharges (2009) 
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1 
Merger Guidelines §5.3 
*HHI1>12500:11Highly1 Table 7
Concentrated1Market1 
*�HHI1>1200:11Merger1 
presumed1likely1to1 Inpatient Market Shares and HHIs
enhance1market1power1 (Hospitals in Toledo CSA) 

Source:  RX-71(A) at 165 (Guerin-Calvert Expert Report), in camera, 
based on OHA Data; market shares based on commercial discharges (2009) 

1 
1 

GAC+non-GAC+OB+non-OB 

Hospital/System Pre-Acquisition 
Market Share 

Post-Acquisition 
Market Share 

ProMedica 43% 55% 

St. Luke’s 12% -­

Mercy 29% 29% 

UTMC 9% 9% 

WCH 4% 4% 

Univ. of Michigan 2% 2% 

Cleveland Clinic 2% 2% 

Pre-Acquisition HHI 2936 

Post-Acquisition HHI 3968 

HHI Increase 1032 
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Merger Guidelines §5.3 
*HHI1>12500:11Highly1 Table 8Concentrated1Market1 
*�HHI1>1200:11Merger1 
presumed1likely1to1 Inpatient Market Shares and HHIs
enhance1market1power1 (Beds In Use Less Non-Acute Care) 

Source:  RX-71(A) at 208 (Guerin-Calvert Expert Report), in camera,
 
based on OHA Data; market shares based on beds in use for “Total Hospital Less  

Non-Acute Care” (2009) 


1 
1 

Beds In Use Less Non-Acute Care 

Hospital/System Pre-Acquisition 
Market Share 

Post-Acquisition 
Market Share 

ProMedica 39.4% 47.8% 

St. Luke’s 8.4% -­

Mercy 31.7% 31.7% 

UTMC 8.9% 8.9% 

FCHC 1.8% 1.8% 

Fremont Memorial 4.4% 4.4% 

H.B. Magruder 1.0% 1.0% 

WCH 4.5% 4.5% 

Pre-Acquisition HHI 2750.9 

Post-Acquisition HHI 3412.8 

HHI Increase 661.9 




