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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

ProMedica Health Systems, Inc., 

) 
) 
) 
) 
) 
) 

Docket No. 9346 

Respondent. 

-------------- - ) 

[PUBLIC RECORD - EXPURGATED VERSIONl 

Unopposed Motion of Third Party Fulton County Health Center 
for /n Camera Treatment of Exhibits and Underlying Data 

I. II/troduction 

Pursuant to 16 C.F.R. §3.4S(b), the Protective Order entered in this case on January 6, 

201 1 (the "Protective Order"), and the Scheduling Order entered in this case on February 7, 

20 11. Fulton COLmty Health Center ("FCHC"), a third party to these administrative proceedings 

and a producing party under the terms of the Protective Order, respectfull y moves for in camera 

treatment of the proposed ex hibits of the Federal Trade Commission ("the FTC") and the 

underlying data that Complaint Counsel has designated for possible introduction at the hearing in 

this matter which have been identified as FTC Exhibit Nos. PX018l5 and PX02219. Those two 

Exhi bits contain confidential and strategic planning information, all of which were marked as 

confidential when produced under process by FCHC. As explained fully below, public 

disclosure of such information likely will resu lt in a clearly defined seriolls injury to FCHC. 

Accordingly, FCHC requests that the two Exhibits and the info11l1ation identified therein be held 
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in camera for a period of not less than three (3) years. Neither Complaint Counsel nor 

Respondent' s counsel objects to FCHC's motion. 

U. Relevallt Facts 

(A) General Background 

FCHC is not a party to this proceeding. Under the terms or the Protective Order, it is a 

producing party. By letter dated April 28, 2011 addressed to Gary O. Sommer, legal counsel for 

FDiC, Complaint Counsel notified FCHC of its intent to offer into evidence in these 

administrative proceedings the "data, document, and testimony" identified in "Atwchment A" to 

the letter ("the FTC's Attachment A"). [Sommer Aff. ~4, Attachment I thereto). By letter 

dated May 4, 20 II , Complaint Counsel c1ari tied the daw which it intended to offer into evidence. 

[Id. at ~5 Attachment 2 thereto J. 

The documents which were identified on the FTC' s Attachment A are as fo llows: (i ) 

Exhibit No. PXO 181 5 described as " Ful ton County Health Center Data"; (ii) Exhibi t No. 

PX02057 described as "Signed Declaration of E. Dean Beck (FCHC)"; and (iii) Exhibit No. 

PX02219 identified as FTC-FCI-IC - 00000284 and descri bed as "Fulton County Health Center 

Annual Marketing and Planning Report Analyzing 2008". [rd.. Attachment 1 thereto and 

AtWchment A 10 FTC letter]. The FTC's May 4, 2011 letter clarified the "data" the FTC intends 

to use as Exhibit No. PX018l5 as those documents provided to counsel identitied as ttc-fchc­

00000264, 00000265, 00000266, 00000267, and 00000268.xl sx which contain the following 

information: patient residence zip code; patient age and gender; date or inpatient admission and 

discharge; medical diagnosis, procedure and reimbursement codes; and specific source of 

payment and type of health plan for individual patients for the period from JanualY 1, 2006 

through February 28, 2011 (co llectively hereafter "the Data Sets"). [Jd. at ~61. 
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It is from the above referenced communications that FCHC now seeks in camera 

protection of two of the three documents identified by the FTC, Exhibit No. PXO 1815 (described 

as "Fulton County Health Center Data"); and Exhibit No. PX02219 (described as "Fulton County 

Health Center Annual Marketing and Planning Report Analyzing 2008").' True and accurate 

copies of the documents for which FCHC seeks in camera protection are attached as 

Attachments I and 2 to the Affidavit of E. Dean Beck ("the Beck Affidavit") On the " In Camera" 

copy of this motion being submitted simultaneously with the "Public" version hereof. The 

Affidavit of E. Dean Beck (with Attachments I and 2 redacted on the "Public" copy 1is attached 

hereto as Exhibit B. 

(B) Exhibit No. PXO 1815 - "Fulton County Health Center Data" 

As clarified by the FTC's letter of May 4, 2011, the FTC intends to offer one or more 

documents that set forth in summary form the Data Sets. As explained in the Beck Aflldavit, 

that information is not available to the publ ic and is not known in the compiled tom1 as it appears 

on Exhibit No . PX01815 to anyone outside of FCI-lC's business. [Beck Aft: "7, Attachment 1 to 

In Camera copy of this motion]. Additionally, thc Data Sets in the compiled form provided to 

the FTC on Exhibit No. PXOl815 is known only to five (5) members of senior management at 

FCHC. [Jd. at ~8l. Thc infom1ation on Exhibit No. PXOl815 was compiled specifically in 

response to the separate Civil Investigation Demand and Subpoena Duces Tecum issued by the 

FTC and served upon FCHC, and the data fTOm which it was generated is protected in FCHC's 

computer and other systems and is only available to senior management at FCHC. [Jd. at ~9J. 

Moreover, Lhe subject data is extremely valuable 10 FCHC's business operations in that it 

provides historical information about what medical and other services FCHC is providing, payor 

I For clarification pu rposes, FCHC is no' secking il7 camera protection of Exhibit No. PX02057 described as 
"Signed Declaration of E. Dean Beck (FCHC)" as it does not believe that it meets the criteria lor such protection . 
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mix (i.e. third party payors versus self pay versus governmenta l assisted pay), the geographic 

area in which its patients reside, gender ofpatients, and ages of patients. [Id. at ~ I IO]. From that 

information FCHC is able to target market in the geographical and service areas [rom which it 

draws, as well as to identi fy and focus its efforts in areas where it may wish to improve. [ld. at 

~jl l l · [t also provides information that is specifically utilized in negotiating with third party 

payors. [Jd. at ~ 1 2]. Given the nature of the infomlation, if competitors were to be g iven access 

to the same information, they could easily target market in areas where FCHC has a signi fi cant 

presence, and could also utili ze the information to attempt to flood markets where FCHC may be 

lacking. Simply put, competitors could use it to the serious detriment of FCHC by having an 

unfai.r competitive advantage in vying for market share in FCHC's service area. lId. at ~13]. 

The Data Set is essentiaLly a snapshot of FCHC's enti re business operation. [/d]. It is not 

possible (0 separately identify and quantify the direct costs and efforts involved in developing, 

maintaining, and protecting the Data Sets because that information is generated with each 

separate patient encounter.2 [ld. at ~ 14]. Finally, as expressed above, si nce the Data Set in the 

fo rm found on Exhibit No. PXOl815 is not shared outside of FCHC, it could not be obtained or 

duplicated by anyone in the general public, or any ofFCHC's competitors. [Id. at "16]. 

(C) 	 Exhibit No. PX02219 - FCHC AlllUaJ Marketing and Planning Report 
Analyzi ng 2008 

The FTC a lso intends to offer Exhibit No. PX02219 described as "Fulton County Health 

Cente r Annual Marketing and Planning Report Analyzing 2008." The inJormation conta ined in 

that document can be generally broken down into four (4) categories: (i) patient demographics; 

(ii) market share data; and (i ii) FCHC marketing review and planning; and (iv) internally 

identified "strenf,rths, weaknesses, opportunities and threats". [Id. at ~17, Attachment 2 to In 

1 The total operational expenses ofFCHC fo r 20 10 exceed [ REDACTED ]. Ullimately 
every dollar is spent by FCHC to create Ihe ratient encounlers reflected on Exhibit PXO 1815. [ld. at ~ 15J. 

4 




Camera copy of this motion]. That information is not known outside of FCHC's business, is 

only known within FCHC's senior management, and it contains much of the documentation set 

forth in Exhibit No. PXO 1815 and is thus, generally protected. [Jd. at ~ 18]. Additionally, it is 

extremely valuable to FCHC in that it permits its management to review historical data, 

marketing trends, and 1.0 focus FCHC's resources where they are most productive. [ttl. at ~J19]. 

It would thus be as equally val uable to any competitor trying to obtain more of the market in 

which FCHC competes. [Id.]. That is, competitors could easi ly take the information and fOCL1S 

its resources where FCHC is deficient, or where it is more lucrative to undercut FCHC in a given 

area. [Jd. at ~120]. As with the information in Exhibit No. PX01815 , it is not possible to 

separate ly identify and quanti ty the direct costs and elTorts involved in developing, maintaining, 

and protecting the infomlation in Exhibit No. PX02219 because much of that information is 

generated with each separate patient encounter. [Id. at ~2 J]. Since the information on Exhibit 

No. PX02219 is not known to individuals outside of FCHC, it could not be easily acquired or 

duplicated by someone in the general public, or FCHC's competitors. [Id. at ~1 18]. 

III. Applicable Legal Stal1dard 

16 C.F.R. §3 .45(b) states in pertinent part: 

" * " A party or third party may obtain in camera treatment 
fo r material , or portions thereof, otIered into evidence only by 
motion to the Administrative Law Judge. • * * The 
Administrative Law 1udge shall order that such material whether 
admitted or rejected, be placed in camera only after finding that its 
public disclosure will likely result in a clearly defined, serious 
injury to the person, partnership, or corporation requesting in 
camera treatment or after finding that the material constitutes 
sensitive personal infonnation. "Sensitive personal information" 
shall i.nclude, but shall not be limited to, an individual 's Social 
Security number, taxpayer identitication number, financial account 
number, credit card or debit card number, driver' s license number, 
state-issued identification number, passport number, date of birth 
(other than year), and any sensitive health information identifiable 
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by individual , such as an individual's medical records. For 
material other than sensitive personal information, a finding that 
public disclosure will likely result in a clearly defi.ned, serious 
injury shall be based on the standard articulated in H.P. Hood & 
Sons, inc., 58 FTC. 1184, Jl88 (1961); see also Brislol-Myers 
Co., 90 FTC. 455, 456 (1977) * * *. 

Ln Bristol-Myers Co., supra, tbe FTC set forth the following factors to be considered in 

detemllning whether to grant in camera treatment: 

ac t) the extent to which the information is known outside 
of the business; (2) the extent to which it is known by employees 
and others involved in his business; (3) the extent of measures 
taken by him to guard the secrecy of the iniormation; (4) the value 
of the information to him and to his competitors; (5) the amount of 
effort or money expended by him in developing the information; 
(6) the ease or difficulty with wmch the information could be 
properly acquired or duplicated by others. • * *" 

Bristol-Myers Co., supra, at 456, citing Restatement of Torts § 757, Comment b at 6 (1939). 

The FTC has also indicated that the likely loss of business advantages is a valid example of a 

"clearly defined, serious injury" as set f01th in the Rule. General Foods CO/p. , 95 F.T.C. 352 

(1980). Moreover, administrative law judges are given broad di scretion in applying the above 

stated factors in determining what information sbould be accorded in camera treatment. See 

generally In re General Foods Corp., supra. Also, the FTC has stated that a request rOT in 

camera consideration from a non-party, such as FCHC here, should be given "special 

solicitude." See In re Crown Cork & Seal Co. , 71 FTC. 17 14 (1967); See also Kaiser 

Aluminum & Chemical Corp., 103 F.T.C. 500 (1984). It is important to keep in mind when 

undertaking tbe in camera analysis that" ...... if disclosure of confidential business information 

is likely to cause serious competitive injury, the principal countervailing consideration weighing 

in favor of disclosure should be the importance of the information in explaining the rationale of 

[the FTC's] decisions." General Foods Corp. , .wpm. 
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IV. Applicatioll of Law to U"displlted Facts 

The Data Sets and FCI-IC' s Annual Marketing and Plan Report are confidential, 

proprietary and competitively-sensitive information that is material to FCHC's business 

operations, and public disclosure of such information to FCI-IC' s competitors as well as to third­

party payors would result in a direct, serious competitive injury to FCHC which injury 

reasonably may be inferred fTom the nature of the Data Sets and the Annual MarketiJlg and Plan 

Report. H.P. Hood & Sons, Inc. , 58 F.T.C. 1184 ( 1961 ); Kaiser Aluminum & Chemical 

CO/pora/ion, 103 F.T.C. 500 (1984); Ramblls, Inc. , Dkt. No. 9302, 2003 FTC LEXIS 68. at *2 

Apr. 23, 2003) (McGui re). The Beck Affidavit and even a cursory review of the information set 

forth in the documents for which protection is sought clearly demonstrate that the factors set 

fo rth in Bristol-Myers, supra, are met here. The information is not known to the public or 

FCHC's competi tors, it is only known to FCHC's senior management, it is protected as secret by 

FCI-IC, it is valuable to FCHC (and would be very valuable to its competitors), a substantial 

amount of money went into creating both documents, and it would be virtually impossibl e for a 

competitor to acquire or duplicate the information, particularly in tbe form as presented to the 

FTC. FCHC's information is "suf!.iciently secret and sufficiently material to [FCHC's] business 

[such] that disclosure would result in serious competitive injury", General Foods Corp., supra, 

at 355, and therefore, it falls squarely within the information to be protected under 16 C.F.R. 

§3.45(b). 

Additionally, neither of the documents will be necessary to explain the rationale of the 

decision i.n this matter, whereas public disclosure of such information to FCHC's competitors is 

likely to cause serious competitive injury to FCHC by the very nature of the information, for 
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which reason thi s tribunal should provide in camera treatment to FCBS's data sets and Annual 

Marketing and Plan Report. See, General Foods Corp .. 95 F.T.C. 352, 355 (1980). 

V. COllclusion 

Exhibit Nos. Exhibit No. PXO 1815 and PX02219 satisfy the standard for in camera 

protection under the FTC's Rules of Practice and relevant FTC rUlings. Accordingly, in camera 

protection should be extended to this information ofFCI-IC identi fied hereinabove. 

Dated: May 12, 20 11 Respectfillly submitted, 

R. Kent Murpliree (00657 
HE BAN, SOMMER & 

200 Dixie Hwy. 
Rossford, Ohio 43460 
Telephone: (419) 662 -3100 
Facsimile: (419) 662-6533 

Attorneys for Fulton County Health Center 
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CERTIFICATE OF SERVICE 

I heieby certify that on May ~2011 the foregoing [Public Record-Expurgated Version] 
Unopposed Motion of Thi rd Party Fulton County Health Center for In Camera Treatmem of 
Exhibits and Underlying Data was tiled electronically with the Office of the Secretary through 
the Federal Trade Commission E-FiLing System. In addition, one paper original and one copy 
have been sent to: 

Donald S. Clark 

Office of the Secretary 

Federal Trade Commission 

600 Pennsylvania Avenue, NW., H-135 

Washington, D.C. 20580 


I also certify that on Mayl.l.. 2011 one paper copy of the foregoing motion was served by 
ordinary U.S. Mai l, first class postage fully pre-paid, and one electronic copy of the motion was 
served by electronic mail upon: 

The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, NW, H-I 06 
Washington, D.C. 20580 
oalj@ftc.gov 

Jeanne Liu 
Attorney, Bureau of Competition 
U.S. Federal Trade Commission 
Complaint Counsel 
60 1 New Jersey Ave, NW 
Washington, D.C. 20001 
iIi u(@' lic.1!o" 

David Marx, Jr. 
McDermott Will & Emery LLP 
Counsel for Respondent 
227 W. Monroe Street 
Suite 4400 
Chicago, IL 60606 
dmarx(@,mwc.com 

Gary O. Somm r 
HEBAN, SOM -R & MURPHREE, LLC 
200 Dixie J-1wy. 
Rossford, Ohio 43460 
4 19.662.3 100 
sommer@hsll1-law.net 
Attorney for Third Party Fulton County 
Health Center 
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COPY CERTIFICA nON 

I hereby certify that the electronic copy of the [Public Record-Expurgated Version) 
Unopposed Motion of Third Party Fulton County Health Center for In Camera Treatment of 
Exhibits and Underlyi ng Data tiJed with the Office of the Secretary through the Federal Trade 
Commission E-Filing System is a true and correct copy of the paper original and that a paper 
copy with original signature is being filed with the Secretary on this date by ordinary U.S. Mail , 
tirst class postage fully pre-paid. 

Dated: May/J..., 2011 
Gary . Som er 
HEBAN, SO MER & MURPHREE. LLC 
200 Dixie Hwy. 
Rossford, Ohio 43460 
4 19.662.3100 
somruer@hsm-Iaw.net 
Attorney for Non-Party Fulton County 
Health Center 
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EXHIBIT A 




UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 


) 
In the Matler of ) 

) 

ProMedica Health !:>ystCI1lS, Inc" ) Dockct No. 9346 
) 

Respondent. ) 

---------------------------) 

AFFIDAVIT 

OF 


GARY O. SOMMEH 


STATEOlfOHIO ) 
) SS: 

COUNTY OF WOOD ) 

I. Gary O. Sommer, being tirst duly sworn according to law, do hereby state, as lallows; 

I. I am an adult of more than eighteen (18) years of age and competcntto testify ill 

this malter. 

2. I am testifying 1'rol11111Y own persona] knowledge. 

3. I am legal counsel/or Fu llon Counly Health Center ('"FCHC") in the above 

captioned malleI' and have been acting in that capacity since rCI-lc was served by the rederal 

Trade Commission ("the FTC") wi th a Civil Investigatory Dcmand in August. 20 I O. 

4. By leller dated Apr il 28. 201] addressed to me as legal counsel for rel-IC. the 

FTC's cOLlnsel notiJied FCI-lC oC the FTC's intent 10 olTer into cvidence in the above capti oned 

administrative proceedings thc "data. document. und testimony" idcntified in "Attachment A" to 



Gar 
" (/ 

the FTC's letter. A true and accurate copy or the rcferenced Apri l 28, 2011 letter is attached 

hereto as Allachment I. 

5. By letter dated May 4. 201 1. counsel for the FTC clarified the clata which it 

intended to offcr into evidence in the above captioned administrative proceedings. A true and 

accurate copy of the rclcrenced May 4.201 1 letter is attached hereto as Attachment 2. 

6. The FTC ' s May 4. 20 11 letter clarified the "data" the FTC intends to use as 

Exh ibi t No. PXO 1815 as those documents provided to counsel ident ified as ftc-fchc - 00000264. 

00000265. 00000266. 00000267. and 00000268.)(lsx which contain the following informat ion: 

patient residence zip code; patien t age and gender; date of inpatient admission and discharge: 

medical diagnosis, procedure and reimbursement codes; and spec ific source of payment and type 

of health plan for ind ividual patients ror the period Ii'om January I . 2006 through February 28. 

2011 . 

7. Afti3nt tllrther saycth naught. 

/ / 

Sworn before me on j ) .... 

SANDRA K. WAGENER 
Notary Public - Stat. of Ohio 

My Commission Expires September 8, 2014 

Recorded in Wood County 
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ATTACHMENTl 

TO 


EXHffiITA 




UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 
WASHINGTON. O.C. 20580 

Bureau of Competilion 
Mergers IY 

April 28, 2011 

VIA ELECTRONIC MAIL 

Gary Sommer, Esq. 

Heban, Sommer & Murphree, LLC 

200 Dixie Highway 


Rossford, OH 43460 


RE: In the Maller ofProMedica Health System, Inc., Federal Trade Commission 
Docket No. 9346 

Dear Gary: 

By this letter we are providing formal notice, pursuant to Rule 3.45(b) of the Commission's 
Rules ofPractice, 16 C.F.R. § 3.45(b), that Complaint Counsel intend to offer the data, 
document, and testimony referenced in the enclosed Attachment A into evidence in the 
administrative trial in the above-captioned matter. For your convenience, I am attaching a copy 
of the document and testimony. The administrative trial is scheduled to begin On May 3 1,201 1. 
All exhibits admitted into evidence become part of the public record unless in camera status is 

granted by Administrative Law Judge D. Michael Chappell . 

For documents or testimony that include sensitive or confidential information that you do 

not want on the public record, you must file a motion seeking in camera status or other 
confidentiality protections pursuant to 16 C.F.R. §§ 3.45,4. 1O(g). Judge Chappell may order 
that materials, whether admitted or rejected as evidence, be placed in camera only after find ing 

that their public disclosure will likely result in a clearly defined, serious injury to the person, 
partnership, or corporation requesting in camera treatment. For example, judges have granted in 
camera motions after a non-party to the proceeding demonstrated that public disclosure of 
commercially sensitive information would expose it to a serious competitive disadvantage; that it 
has taken and continues to take measures to guard the secrecy of the infonnation; and that the 
documents are not widely disseminated. 

Motions for in camera treatment for evidence to be introduced at trial must meet the 
standards set forth in 16 C.F.R. § 3.45 and explained in In re Dura Lube Corp., 1999 FTC 
LEXIS 255 (Dec. 23,1999); In re Hoechsl Marion RO!lssel, Inc., 2000 FTC LEXIS J57 (Nov. 



22,2000); In re Basic Research, Inc., 2006 FTC LEXIS 14 (Jan. 25, 2006). Motions also must 
be supported by a declaration or affidavit by a person qualified to explain the confidential nature 
of the material. In re North Texas Specialty Physicians, 2004 FTC LEXlS 66 (April 23, 2004). 
For your convenience, we have collected an example of a third-party motion (and the 
accompanying declaration or affidavit) for in camera treatment that was filed and granted in a 
recent FTC administrative proceeding; this is included as an attachment to this letter. 

Please be aware that under the CWTent Scheduling Order dated February 7, 20 II, the 
deadline for filing motions seeking in camera status is May S, 2011 . 

!fyou have any questions, please contact me at 202-326-3572 or atjIiu@ftc.gov. Thank 
you. 

Regards, 

Jeanne Liu 

Enclosures 

2 


mailto:atjIiu@ftc.gov


Attachment A 
In the Matter of PROMEDICA HEALTH SYSTEM, INC., Docket No. 9346 


List of f-u lton County Health Center Documents Marked As Exhibits by Complaint Counsel 


1 -}~'E'hIWNo;j,~ ~:>-'.i;);lDig'D'tc."A'~'WJ ~>l'1>i(jiiillB.t"!\'::w1i!W.~ r<ii~ Il;:t.~(~1'1 ~~~it.'ii!i,t~·~;;rJ~,(.Ji~.illc5ef1pfJoii'~J~ffl~~#tdi~n{~~l~~ 

I'XO ISI5 n/:1 u/u 
0 110 1120114­
03131120 I I 

ful ton COUll I)' Hcah h O.:IIII.: r Dma 

PX02057 111:, li la 0'11201211 JU Sil!l1cd ()cd,lr;lliOIl {lfE. ()C,1I1 Ucck (FCHC) 

I':\022I IJ FTC-FC'I Ie·OUOO02 84 FTC-FCIIC-II01HJ02H'1 OH/27/200t) 
Fuilol1 C{IUII I), Health CCll tcr AIlII II :1 1 M:lf'kclin ~ <llId 

PI:lI)lIillu l{c)Or! An:d vzilll! :W()X 



ATTACHMENT 2 

TO 


EXHIDITA 




lIN1TW STATr;:; OF ,\MI:IUC,\ 

FEDERAL TRADE COMMISS ION 
WASI-IINCiTON. u.c. 2U5RU 

Bureau of Compeli lion 
Mergers IV Division 

May 4, 2011 

VIA ELECTRONIC MAIL 

Gary O. SOllllller, Esq. 

Heban , SOIl1I11cr & Murphrcc, LLC 

200 Dix ie Highway 

Rossford, OH 43460 


RE: 	 IntheMalicr o/ProMedica /-Jea/rhSystem. ll1c.• Federal Trade COll1ll1ission Docket No. 
9346 

Dear Gm)': 

Further to Jeanne UlI 'S April 28, 2011 lettel·to YOll regarding the docllments and dala 
thill Complaint Counsel intends to use allria l, and at your reqllcsl lo clarify the data re ferenced 
in Auachment !\ to that letter, I am sending you a CD that contains the Fulton Counly Health 
Cenler data that Complnint Counsel intends to usc. Specitically, Complain t Counsel intends to 
lise som(; or a ll orlhe FC L-lC data on the fo llowing files: ftc-fchc-00000264, 00000265, 
00000266,00000267, and 00000268.x lsx. 

Jfyoll have any ques tions, pleasc contact mc at (202) 326-2579. 

Sincerely, 

' I .C. 
, / 	 -_.

(j .. 

Alexis.l. Gi lman 
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UNITED STATES OF AMERICA 

F!WERAL TRADE COMMISSION 


) 
In the Maller of ) 

) 
ProMedica Health Systems, Inc., ) Docket No. 9346 

) 

Respondent. ) 
) 

AFFIDAVIT 

OF 


E.DEAN BECK 


STATE OF OHIO 	 ) 

) SS: 


COUNTY OF FULTON 	 ) 

I, E. Dean Beck, being first duly sworn according to law, do hereby state, as follows: 

I. 1 am an adult of more than eighteen (18) years of age and competent to testify in 

this mailer. 

2. I am testifying from my own personal knowledge. 

3. Since 1975 I have served as the Administrator of Fulton County Health Center 

("FCI-IC"). 

4. As Administrator of FC HC my responsibilities include manag ing day-to-day 

activities of FCHC, supervising new service line add itions and major expansions, overseeing 

contract negotiations with health plans, implementing Ilew healthcarc technology, and gu iding 

FCHC' 5 vis ion. 



5. As Adm inistrator of FCHC J am very familiar with the day-to-day business 

activities of FC(-JC, its annual budget info rmation, all fin ancial information , and the stra tegic 

vision of FCHC. 

6. I have reviewed Exhi bit Nos. PXOl8 15 and PX0221 9 ("the Ex hibits") which the 

Federal Trade Commiss ion (" the FTC") has indicated it intcnds to offer as exhibits in connection 

wi th the above capt ioned case now pending before it. True and accurate copies of Exh ibit Nos. 

PX0181 S and PX022 19 are attached as Attaclmlents 1 and 2 to this Affidav it o n the In Camera 

copy o f thc Motion, respecti vely. 

7. The information contained in the Exhibits is not ava ilab le to the public and is not 

known in the compil ed form to anyone outside ofFCHC's busi ness. 

8. The data appearing on Exhi bi t No. PXO 18S (''the Data Sets") In the compiled 

form is known only to five (5) members of seni or management at FCI-I C. 

9. The info rmation on Exhibit No. PXOl815 was compiled specifica lly in response 

to the separate Civil Investigation Demand and Subpoena Duces Tecum issued by the FTC and 

served upon FCHC, and the data from which it was generated is protected in FCHC's computer 

and other systems and is only available to senio r management at FCHC. 

10. The data appearing on Exhibit No. PXO 181 S is extremely valuable to FCHC's 

business operati ons in that it provides historical informat ion abou t what medical and other 

services FCHC is providing, payor mix (i.e . third party payors versus self pay versus 

governmental ass isted pay), the geographic area in which its patients reside, gender of patients, 

and ages of pati ents. 
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II. From the data on Exhibit No. PX01815, FCHC is able to target market in the 

geographical and service areas from which it draws, as well as to identifY and focus its efforts in 

areas wbere it may wish to improve. 

12. Also the data on Exhibit No. PXOl815 is specifically utilized in negotiating with 

third pru1y payors. 

13. Given the naUlre of the information on Exhibit No. PXO 181 5, if competitors were 

given access to the same information, they could easily target market in areas where FCHC has a 

significant presence, and could also utilize the information to attempt to flood markets where 

FCHC may be lacking. That is, competitors could use it to tbe serious detriment of FCHC by 

having an unfair competitive advantage in vying for market share in FCHC's service area. The 

Data Set is essentially a snapshot of FCHC's entire business operation. 

14. It is not possible to separately identify and quanti fy the direct costs and efforts 

involved in developing, maintaining, and protecting the Data Sets because tbat information is 

generated with each separate patient encounter. 

IS. The total operational expenses of FCl-IC [or 2010 exceed I 

REDACTED I and ultimately every dollar is spent by FCHC to create the pallent 

encounters refl ected on Exhibit PXO 181 5. 

16. Since the Data Set in the fo rm found on Exhibit No. PXO l81 5 is not shared 

outside of FCHC, it could not be obtained or duplicated by anyone in the general public, or any 

of FCl-IC's competitors. 

17. The information contained in Exhibit No. PX02219 can be generally broken down 

into four (4) categories: (i) patient demographics; (ii) market share data; and (iii) FCHC 
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marketing review and planning; and (iv) internall y identi fi ed "strengths, weaknesses. 

opportunities and threats". 

18. The informati on contained in Ex hi bit No. PX022 19 is not known outside of 

FCHC' s business. is only lmown within PCII C's senior management, and it conta ins much of the 

same infonnation set forth in Exhibit No. PXO l815 and is thus, genera lly protected. 

19. The information contai ned in Ex hi bi t No. PX022 19 is extremely valuable to 

FCHC in that it permi ts its management to review historical data, markcting trends, and to focus 

PCI-IC's resources where !l1ey are most productive. It would thus be as equally valuable to any 

competitor trying to obtain more of the market in which FCJ-IC competes. 

20. Competitors could eas ily take the informa tion in Exh ibi t No. PX02219 and focus 

its resources where Fe l-IC is deficient, or where it is more lucrati ve to undercut FCI-IC in a given 

area, 

2 1, It is not possible to separately identify and quantify the direct costs and e fforts 

involved in develo ping. maintaining. and protecting the information in Exhibit No. PX022 19 

because much of that information is generated with each separate patient encounter, 

22. Affiant fu rther sayeth naught. 

E, Dean Beck, Administrator 
Fulton County Health Center 

Sworn before me on _ il_ _ day of May, 201 1. 

Notar ' blic 
v 

I' ." r· ~ ';· ~ ~ · ~: ' ~J0 j i i \ ! ~; :'; I il ~/ Cr) .Ohio 

X,/y :;l,.: ;';1 j'il!ssl':\n ~xpires O~'JtJ2I2012 
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ATTACHMENT 1 

TO 


EXHIBIT B 

FTC Exhibit No. PX01815 

REDACTED 




File No. ftc-fchc-00000264 


REDACTED 




File No. ftc-fchc-00000265 


REDACTED 




File No. ftc-fchc-00000266 

REDACTED 




File No. ftc-fchc-00000267 


REDACTED 




File No. ftc-fchc-00000268 


REDACTED 




ATTACHMENT 2 

TO 


EXHIBITB 

FTC Exhibit No. PX02219 

REDACTED 




UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 


) 
In the Matter of ) 

) 
ProMedica Health Systems, Inc .. ) Docket No. 9346 

) 
Respondent . ) 

) 

IPUBLlq 


II'ROPOSEI>I ORDER GRANTING UNOPI'OSED MOTION OF HIIRD PARTY 

FULTON COUNTY HEALTH CENTER FOR IN CAMERA TREATEMENT OF 


EXHIBITS ANI> UNDERLYING DATA 


Upon consideration of the Unupposed Molion of Third Party Fulton County Heallh 

Center for III Camera Treatment of £rhibilS and Underlying Data, and the Court being fully 

infonned. the Court hereby finds that public disclosure of the documents that are the suhjecl of 

the Mot ion will likely result in a clearly defined, serious injury to Fulton County Health Center 

("FC I-I C"). Therefore. the Court finds FCHC's Motion we ll taken and hereby grants same. 

IT IS THEREFORE ORDEREI> that pursuant to 16 C.F. R. §3 .4S(b) Federal Trade 

Commission ("the FTC") Exhibit Nos. PXO 1815 and PX02219 which were produced to the FTC 

by Third Party Fulton County Health Center shall be placed in camera and protected [rom public 

di sclosure for a period ofthIt.!t! (3) years from the date ofcmry of this Order. 

DATED: 

The Honorable D. Michael Chappell 
Chief Administrative Law Judge 



CERTI FICATI( OF SERV I CE 


I hereby cert i fy that on May 12. 20 11 the foregoing [Proposed} Order Granting 
Unopposed Molion of Third Party Fullon County Health Center }or In Camera Treatment of 
£,-hibils and Underlying Data was fil ed electronically with the Office of the Secretary through 
the Federal Trade Commission E-Filing System. 

I a lso cert ify that on May 12,20 ) l one paper copy Of lhc forego ing [Proposed] Order was 
served by ordinary U.S. Mail, fi rst class postage fu ll y pre-paid, and one electronic copy of the 
motion was served by e lectronic mail upon: 

The Honorable D. Michael Chappell David Marx, Jr. 
Chief Administmtive Lnw Judge McDcnnott Will & Emery LLP 
Federa l Trade Comm ission Counsel for Respondent 
600 Pennsy lvania Avenue. NW. I-I- I06 227 W. Monroe Street 
Washington. D.C. 20580 Suite 4400 
oalj@ ftc.gov Chicago. IL 60606 

dmarx@ mwe.com 
Jeanne Liu 
Attorney. Bureau orCompeLilion 
U.S. Fcderal Trade Commiss ion 
Complaint Counsel 
601 New Jersey Ave, NW 
Washington. D.C. 2000 1 
j li u@ ftc.gov 

Gary . Somn er 
HEBAN. SO MER & MURPHREE. LLC 
200 Dixie Hwy. 
Rossrord, Ohio 43460 
419.662.3 100 
sommcr@ hsm-Iaw.net 
Attorney ror Third Party 
Fulton Coun ty Health Center 
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COpy CERTIFICATION 

I hereby ccrti ry that the electronic copy of the [Proposed} Order Graming Unopposed 
Motion of Third Parly Fulton County Health Cenler for In Camera Trealmelll ~r E'(hibil,'i and 
Underlying Dafa filed with the Office of the Secretary through the Federal Trade Commission E­
riling System is a true and correct copy of the paper original and that a paper copy being filed 
with the Secretary on this date by ordinary U.S. Mail . first c,lasspo~agc fully pre-paid. 

Dated: May 12.2011 O. ~ 
Gary O. Som lcr .... 
HEBAN. SOMMER & MURPHREE. LLC 
200 Dixie I-Iwy. 
Rosslord, Ohio 43460 
4 19.662.3100 
sommer@hsm-Iaw.net 
Auomey for Third Party 
Fulton County Health Center 
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