IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

NO. 5:11-CV-49-FL

NORTH CAROLINA STATE BOARD
OF DENTAL EXAMINERS,

Plaintiff,
V. ORDER

FEDERAL TRADE COMMISSION,

Defendant.

This matter comes before the court upon defendant’s motion to dismiss for lack of subject
matter jurisdiction pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure (DE # 17).
Also before the court is the motion of the North Carolina Medical Board, North Carolina Board of
Nursing, North Carolina Board of Pharmacy, and North Carolina Board of Physical Therapy
Examiners (collectively, the “State Boards™) for leave to file an amicus brief (DE # 24). These
motions have been fully briefed and the issues raised now are ripe for review. For the reasons that
follow, defendant’s motion to dismiss is granted and the State Boards’ motion for leave to file an
amicus brief is denied.

STATEMENT OF THE CASE

Plaintiff filed complaint on February 1, 2011, requesting declaratory and injunctive relief.
Plaintiff, in this action, seeks a declaration that defendant does not have antitrust jurisdiction over
plaintiff’s conduct (Count 1); that defendant is constitutionally barred from exercising jurisdiction

over plaintiff in pending administrative proceedings (Count I1); and that defendant is constitutionally
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barred from attempting to preempt state law regarding the composition of a state regulatory board
(Count I1). Plaintiff also alleges that defendant has violated its right to constitutional due process
under the Fifth Amendment by denying it the right to an impartial proceeding (Count 1V); that
defendant has violated the Administrative Procedure Act (“APA”) by engaging in arbitrary and
capricious conduct (Count V); and that defendant has violated the Tenth Amendment, the Commerce
Clause, and Article 111 of the Constitution in bringing the administrative proceedings.

At the heart of this case is the ongoing administrative proceeding initiated by defendant on
June 17, 2010, pursuant to the Federal Trade Commission (“FTC”) Act, 15 U.S.C. 88 41-58. See

In re The North Carolina Board of Dental Examiners, Docket No. 9343 (F.T.C.), available at

http://ftc.gov/os/adjpro/d9343/index.shtm (last accessed May 2, 2011). In that proceeding,
defendant has alleged that plaintiff, a North Carolina regulatory agency composed of six licensed
dentists and two non-dentists, is improperly excluding non-dentists from providing lower-cost teeth
whitening services by issuing cease-and-desist letters. Defendant alleges in the administrative
proceedings that these activities are not authorized by statute and circumvent the review and
oversight process required by state law.

On November 3, 2010, plaintiff moved in the administrative proceeding to dismiss the
complaint against it, arguing that it was exempt from federal antitrust liability under the state action
doctrine. On February 3, 2011 — a few days after the instant lawsuit was filed — defendant denied
this motion, concluding that plaintiff did not qualify for the state action exemption because it had

not shown sufficient state supervision as required by California Retail Liquor Dealers Ass’n v.

! Contemporaneously with its complaint, plaintiff filed motion for temporary restraining order and other
equitable relief, seeking among other things order requiring defendant to remove from defendant’s website certain
statements regarding plaintiff. This court denied plaintiff’s motion by order entered February 9, 2011, but allowed
plaintiff’s request to expedite discovery and case scheduling.
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Midcal Aluminum, Inc., 445 U.S. 97, 105 (1980). See Opinion of the Commission, In re The North

Carolina Board of Dental Examiners, Docket No. 9343 (F.T.C. Feb. 8, 2011), available at

http://ftc.gov/os/adjpro/d9343/110208commopinion.pdf (last accessed May 2, 2011). Following this
decision, an administrative law judge (“ALJ”) held an evidentiary hearing between February 17,
2011, and March 16, 2011. The ALJ’s decision on plaintiff’s liability has not yet been issued.

On February 28, 2011, defendant filed the instant motion to dismiss, arguing that this court
lacks jurisdiction over plaintiff’s action. Defendant contends that plaintiff may not bring this
collateral challenge to the ongoing administrative action, and that plaintiff’s remedy is limited to a
direct appeal to the Fourth Circuit if it is unsuccessful in the administrative proceedings. In its
memorandum in opposition to the motion to dismiss, filed March 24, 2011, plaintiff attempts to
distinguish its declaratory judgment action and constitutional challenge from an administrative
appeal. It maintains that it is not required to exhaust the administrative process where it alleges that
defendant is acting in “brazen defiance” of its statutory authorization. Defendant addressed these
arguments in a reply filed April 7, 2011.

On March 31, 2011, while briefing on the motion to dismiss was ongoing, the State Boards
requested leave to file an amicus brief. The State Boards contend that they have a special interest
in this case because they perform regulatory and licensing duties similar to those performed by
plaintiff. Intheir proposed amicus brief, filed April 22, 2011, the State Boards urge the court to hold
that state regulatory boards in North Carolina are exempt from federal antitrust laws under the state

action doctrine. They do not take a position on the merits of defendant’s motion to dismiss.
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DISCUSSION
A. Standard of Review
Subject matter jurisdiction may be challenged at any time, and if it is lacking the case must
be dismissed. See Fed. R. Civ. P. 12(h)(3). When challenged by a motion under Rule 12(b)(1), the

plaintiff has the burden of establishing jurisdiction. Richmond, Fredericksburg & Potomac R.R. Co.

v. United States, 945 F.2d 765, 768 (4th Cir. 1991). Where, as here, defendant does not challenge

the factual prerequisites set forth in the complaint but instead makes a facial challenge to
jurisdiction, “the facts alleged in the complaint are taken as true, and the motion must be denied if

the complaint alleges sufficient facts to invoke subject matter jurisdiction.” Kerns v. United States,

585 F.3d 187, 192 (4th Cir. 2009).
B. Analysis

The basis for this lawsuit is the “state action exemption” in antitrust law. In Parker v.
Brown, 317 U.S. 341 (1943), the Supreme Court held that federal antitrust laws, by their own terms,
did not apply to the activities of a sovereign State. Id. at 350-51. The exemption is restricted to the
States themselves, although the Court held in later cases that municipalities could invoke the
exemption if their activities were authorized by the State pursuant to official state policy. See Town

of Hallie v. City of Eau Claire, 471 U.S. 34, (1985); City of Lafayette v. La. Power & Light Co., 435

U.S. 389, 412 (1978). Private actors also enjoy the exemption when they act pursuant to a “clearly
articulated and affirmatively expressed” state policy, but only if those private actors are also
“actively supervised” by the State itself. See Midcal, 445 U.S. at 105. The Supreme Court has thus
far expressly declined to determine whether active state supervision is required for a state agency

to invoke the Parker exemption. See Town of Hallie, 471 U.S. at 46 n.10.
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In the administrative proceedings, defendant has taken the position that active state
supervision is a requirement for the exemption to apply to regulatory agencies that are composed
primarily of market participants. Plaintiff’s action before this court essentially seeks a declaration
that defendant’s position is incorrect as a matter of law and that it is exempt from defendant’s
enforcement of federal antitrust laws under that exemption. Italso seeks injunctive relief that would
prevent defendant’s continued exercise of jurisdiction in the administrative proceedings.

It is well-settled that this court lacks jurisdiction to enjoin ongoing administrative

enforcement proceedings such as the one at issue here. See Ewing v. Mytinger & Casselberry, Inc.,

339 U.S. 594, 598 (1950); Gallanosa ex rel. Gallanosa v. United States, 785 F.2d 116, 119 (4th Cir.

1986). Defendant has not yet issued a final agency determination subject to review, and the
appropriate forum for plaintiff’s arguments is in the administrative proceedings, followed by a

potential appeal to the Fourth Circuit Court of Appeals. See F.T.C. v. Standard Oil Co. of Cal., 449

U.S. 232, 241-42 (1980); see also 15 U.S.C. § 45(c), (d) (establishing exclusive jurisdiction over
appeals from defendant’s administrative decisions under the FTC Act with the courts of appeals).

Indeed, in South Carolina State Board of Dentistry v. F.T.C., 455 F.3d 436 (4th Cir. 2006),

the Fourth Circuit explicitly held that the denial of an administrative respondent’s state action
exemption claim is not one which is subject to interlocutory review by the court of appeals. The
administrative respondent in that case had asserted that such a denial of “Parker immunity” was a
collateral order subject to review despite a lack of finality. See id. at 438-39. The Fourth Circuit
disagreed, concluding that a Parker analysis is intertwined with the merits of the antitrust action and
that the state action exemption is not an “effectively unreviewable” immunity from suit, but rather

a question of statutory interpretation. See id. at 441-45.
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Plaintiff attempts to distinguish South Carolina Board of Dentistry by arguing that this court

does not have before it an “iterlocutory appeal,” but rather a “direct” federal suit for declaratory and
injunctive relief. This is a distinction without a difference. A declaratory judgment or mandamus

action cannot be used to substitute for an appeal.? See In re United Steelworkers, 595 F.2d 958 (4th

Cir. 1979); Travelers Ins. Co. v. Davis, 490 F.2d 536, 544 n.34 (3d Cir. 1974). Where the instant

lawsuit seeks a declaration that defendant’s litigating position in the administrative proceedings is
contrary to law and an order enjoining those proceedings, its unmistakable purpose and effect is to
short-circuit the formal appeals process set forth in § 45(c).

Moreover, as mentioned, that formal appeals process envisions that any review of the final
action taken by defendant will be conducted by the Fourth Circuit, not this court. See 15 U.S.C. §

45(c), (d). In Ukiah Adventist Hospital v. F.T.C., 981 F.2d 543 (D.C. Cir. 1992), the D.C. Circuit

held that a district court lacked jurisdiction to enjoin a similar administrative proceeding before the
FTC because the relevant statute “commits review of [the] agency action to the Court of Appeals
[and] any suit seeking relief that might affect the Circuit Court’s future jurisdiction is subject to the

exclusive review of the Court of Appeals.” 1d. at 549 (quoting Telecomms. Research & Action Ctr.

v.F.C.C., 750 F.2d 70, 75 (1984)) (emphasis in original). The D.C. Circuit emphasized that “purely
legal . . . jurisdictional challenges” and challenges to “agency bias and prejudgment” are among
those which the district court must not hear. 1d. at 550.

The instant case cannot be distinguished from Ukiah Adventist, which the court finds to be

persuasive authority on this issue. Plaintiff seeks review of the purely legal question of defendant’s

2 Plaintiff cites the Declaratory Judgment Act, 28 U.S.C. § 2201, and the Mandamus Act, 28 U.S.C. § 1631,
as bases for this court’s jurisdiction. It also cites the All Writs Act, 28 U.S.C. § 1651, “the implied non-statutory review
procedure provided by 28 U.S.C. § 1331,” and the APA, 5 U.S.C. § 500 et seq.
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jurisdiction to enforce antitrust laws against it based on the state action exemption, and also alleges
agency bias and prejudice in the administrative proceedings. As relief, it seeks to enjoin the ongoing
proceedings, which would defeat the Fourth Circuit’s exclusive statutory obligation to review the
agency’s final cease and desist order — if one is forthcoming — on the merits. 1d. at 549. This court
will not interfere with the Fourth Circuit’s jurisdiction over this matter.

Plaintiff nevertheless asserts that early judicial intervention by this court is authorized
because defendant is acting in “brazen defiance” of its statutory authorization. See Philip Morris,

Inc. v. Block, 755 F.2d 368, 369-70 (4th Cir. 1985) (citing Leedom v. Kyne, 358 U.S. 184, 188

(1958)). This exception to the requirement of final agency action is met if the agency’s actions
“clearly exceeded its statutory authority.” 1d. at 370 (internal quotation marks omitted). However,
the exception is limited to circumstances where the litigant has no other “meaningful and adequate

opportunity for judicial review.” Bd. of Governors of Fed. Reserve Sys. v. MCorp Fin., Inc., 502

U.S. 32,43 (1991). Because plaintiff is able to have its jurisdictional state action challenge heard
by the court of appeals pursuant to § 45(c), “denial of review in a district court will not foreclose all

judicial review,” and Leedom does not apply.® Ukiah Adventist, 981 F.2d at 550 (emphasis

removed); see also Daniel Constr. Co.v. N.L.R.B., 341 F.2d 805, 810 (4th Cir. 1965) (“Our decision

here [to deny interlocutory Leedom review] does not deny [plaintiff] its day in court on the

objections which it has raised . . . in the representation proceeding; it merely forecloses [plaintiff]

from raising those objection on this day in court.”).

% Even if some kind of interlocutory Leedom review were appropriate, it would have to be performed by the
Fourth Circuit, not this court, in light of the exclusive jurisdiction given to the courts of appeal by § 45(c). Cf. Va. Dep’t
of Educ. v. Riley, 23 F.3d 80, 83-84 (4th Cir. 1994) (“It is well-settled that in rare instances an appellate court may . . .
grant[] interlocutory relief to a party aggrieved by administrative actions when the court would have full appellate
jurisdiction following a final agency decision.”).
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Even assuming that immediate review by this court could in some instances be obtained
under the doctrine set forth in Leedom, plaintiff has fallen far short of making the required showing
here. Defendant’s assertion of jurisdiction over plaintiff as a “person” under 8 5 of the FTC Act was

not clearly outside its statutory authority, see City of Lafayette, 435 U.S. at 394-97 (holding that

States and municipalities are “persons” under federal antitrust law), and the law is unsettled as to

whether or not plaintiff is subject to the antitrust laws under the Parker state action doctrine, see

Town of Hallie, 471 U.S. at 26 n.10 (declining to decide whether active state supervision is required

where the actor is a state agency); see also F.T.C. v. Monahan, 832 F.2d 688, 689-90 (1st Cir. 1987)

(Breyer, J.) (suggesting that a state pharmacy board may be subject to the “state supervision”

requirement of Midcal depending on * the role played by its members who are private pharmacists”).

In these circumstances, the court is unable to say that defendant acted with “brazen defiance.” See

Long Term Care Partners, LLC v. United States, 516 F.3d 225, 234 (4th Cir. 2008) (“If the agency

offered a ‘plausible’ interpretation of the relevant statute, we will find that it did not “violate a clear
statutory mandate,” and Leedom jurisdiction will not lie.” (internal citations omitted)); see also N.C.

State Bd. of Reqistration for Prof’l Eng’rs & Land Surveyors v. F.T.C., 615 F. Supp. 1155, 1161

(E.D.N.C. 1985) (declining to apply the “brazen defiance” doctrine where “the case law setting the
parameters of [the] agency’s authority is presently unsettled”).
Finally, plaintiff asserts that this court has jurisdiction over this action because defendant is

violating its constitutional rights. Plaintiff chiefly relies on American General Insurance Co. v.

F.T.C., 496 F.2d 197 (5th Cir. 1974), for the proposition that a party may circumvent the agency
finality requirement upon “a substantial showing that his constitutional rights have been violated.”

1d. at 199-200 (citing Fay v. Douds, 172 F.2d 720 (2d Cir. 1949)). Specifically, plaintiff argues in
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its memorandum opposing defendant’s motion to dismiss that defendant is violating its rights under
the Tenth Amendment and the Commerce Clause.

This final argument also fails. Plaintiff has not made any showing, let alone a substantial
showing, that its constitutional rights have been or are being violated. Thus far, defendant has only
commenced administrative proceedings against plaintiff; it has not ordered plaintiff to take any
action which would violate plaintiff’s constitutional rights. Even if the state action exemption
applies to it, plaintiff does not enjoy an absolute constitutional immunity from administrative

proceedings in this case. See South Carolina State Board of Dentistry, 455 F.3d at 445. And until

defendant takes final action in the proceedings before it, any constitutional injury is simply

hypothetical. See Thetford Props. IV Ltd. P’ship v. U.S. Dep’t of Hous. & Urban Dev., 907 F.2d

445, 448 (4th Cir. 1990) (noting that administrative exhaustion “is particularly appropriate when the
administrative remedy may eliminate the necessity of deciding constitutional questions™) (quoting

Am. Fed’n of Gov’t Emps., AFL-CIO v. Nimmo, 711 F.2d 28, 31 (4th Cir. 1983)).

In sum, plaintiff’s lawsuit seeks to subvert the established administrative review process set
forth in 15 U.S.C. § 45, which vests the circuit courts with exclusive jurisdiction to hear the sort of
challenges made here. Despite plaintiff’s attempts to distinguish its case from an interlocutory
appeal, this court is without jurisdiction to hear this declaratory judgment action seeking to enjoin
ongoing administrative proceedings. Accordingly, defendant’s motion to dismiss is GRANTED.
Plaintiff’s motion for a preliminary injunction is necessarily DENIED AS MOOT.

C. Other Pending Motions
As noted, the State Boards have asked for leave to file an amicus brief. The State Boards’

interest is limited to the Parker state action question; they take no position on the merits of
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defendant’s motion to dismiss for lack of subject matter jurisdiction. Because the court does not
reach the merits underlying the parties’ positions on the state action exemption, it concludes that
participation by the State Boards as amici would not be helpful. It is possible or even likely that,
when and if the issue of the Parker state action exemption properly reaches the Fourth Circuit, the
State Boards’ participation would be welcome. Inthis action, however, their motion for leave to file
an amicus brief is DENIED.
CONCLUSION

For the foregoing reasons, defendant’s motion to dismiss for lack of subject matter
jurisdiction (DE # 17) is GRANTED and plaintiff’s motion for a preliminary injunction (DE # 1)
is DENIED AS MOOT. The State Boards’ motion for leave to file an amicus brief (DE # 24) also
is DENIED. The Clerk of Court is directed to close this case.

SO ORDERED, this the 3rd day of May, 2011.

(fee M. Llager

LOUISE W. FLANAGAN
Chief United States District Judge
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