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UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of ) PUBLIC
| )
THE NORTH CAROLINA STATE BOARD ) DOCKET NO. 9343
OF DENTAL EXAMINERS, )
)
Respondent. )
)

COMPLAINT COUNSEL’S POST TRIAL BRIEF

INTRODUCTION

Respondent the North Carolina State Board of Dental Examiners (“Board”) is dominated
by dentists; and is engaged in a campaign to exclude from the marketplace non-dentist provideré
of teeth whitening 'services. The Federal Trade Commission has previously determined that this
conduct is not protected under the state action doctrine because “the Board is controlled by
participants in the dental market,” and the requirements of Midcal' are not satisfied. Opihion of
the Commission, Irn re North Carolina Board of Dental Examiners, No. 9343, at 14, 17 (Feb. 3,
2011) (“State Action Opinion”). With the state action defense no longer at issue, the remainder
of the case is straightforward and is controlled by prior precedent.

Non-state, private actors are generally not perrﬁiﬁed to act in concert to eliminate their
rivals. The exclusion of a new low cost competitor by incumbents is presumptively

anticompetitive, and permitted only where there is a sufficient and offsetting efficiency

! California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980).
-1-



 justification. This is Antitrust 101 and Economics 101. An empirical literature demonstrates

that this straightforward and uncontroversial exclusionary model applies in full to exclusion by
professional licensing boards.

To rebut this presumption of corﬁpetitive injury, the Board asserts that non-dentist
service is too risky to be permitted. As a matter of law, this purported justification is not a
cognizable antitrust defense. Decisions regarding whether a service shall be offered to
consumers are left to the market or to the State. Consumers value and desire non-dentist teeth
whitening. And, again, the Commission has determined that the Board is not the State.

The case-specific evidence presented at trial conﬁrrﬁs the wisdom and appropriateness of
this analysis. In this case, competitors have taken it upon themselves to police the market
without state supervision. Benign teeth whitening services have been banned. Rivals have been
excluded. Most importantly, consumers in North Carolina have been harmed.

Even if the Board’s “competition does not work here” defense were cognizable, the
health and safety justification advanced by the Board still fails because it is not valid. The Board
concocted an elaborate tale of potential health and safety risks, a tale unsupported by credible
evidence. Furthermore, even if the Board’s assertions had a sliver of merit, there are numerous
alternatives less restrictive than a complete ban on non-dentist services. Under these
circumstances, the decision to ban (or exclude) these new low cost rivals unnecessarily
diminishes consumer welfare.

The record demonstrates that the Board has violated Section 5 of the FTC Act and that

relief is necessary in order to prevent further consumer harm.



L STATEMENT OF FACTS

A, The North Carolina State Board Of Dental Examiners Is Controlied By
Dentists

The Board was created by the Dental Practice Act to regulate dentists and hygienists.

The Board consists of six dentists, one hygienist, and one consumer representative. The dentist

- Board members, who must be licensed dentists in North Carolina, are elected by other licensed

dentists. “[T]he Board is controlled by participants in the market.” State Action Opinion at 13.
By contrast, regulated persons directly elect far fewer, and sometimes no, members of the vast
majority of other North Carolina boards. (CX0862 at 001-037). And unlike professional
licensing boards in some other states (CX0488 at 020-021; White, Tr. 2255), the Board is not
part of another North Carolina department.

The Board considers North Carolina dentists to be constituents. (CX0581 (Bakewell,
Dep. at 20-21; White, Tr. 2276). Board members, “just like ény other politician,” campaign for
office and try to be responsive to constituent questions and complaints. (Hardesty, Tr. 2796-
2798; CX0581 (Bakewell, Dep. at 20-21; White, Tr. 2276; CX0102 at 001-002; CX0282 at 001;
CX0365 at 001-002; CX0524 at 001-002; CX0620 at 001).

The members of the Board can run for reelection, and some dentists have served two or
more terms. (CX0554 (Allen, Dep. at 7); CX0555 (Brown, Dep. at 9)). A dentist may send out
statements explaining why he wants to be on the Board. (Wester, Tr. 1356). For example, one
member was favored because of his position against independent practice for hygienists.
(CX0554 (Allen, Dep. at 9-10, 58-59)). (CCPFF 1 50-59).

In addition to individual candidates seeking dentist support, the Board as an entity needs




support from dentists for certain of its agenda items. For example, to gain increases in their
operating budget, the Board typically seeks assistance from thé North Carolina Dental Society
(“NCDS”), the professional association representing dentists and.an affiliate of the American
Dental Association. The NCDS will then join with the Board in asking the legisléture to
increase licensing fees, which generate the Board’s budget. (Wester, Tr. 1386; CX0577 (Oyster,
Dep. at 26-27)). The NCDS, in turn, seeks out assistance from the Board on matters of financial
interest to its members. For example, at one meeting with the Board, the NCDS complained
about the proliferation of non-dentist whitening operations and urged the Board to take action.
(CX0565 (Hardesty, Dep. at 259-261; CX0109 at 003). The Board assured the NCDS that it was
doing so. (CX0565 (Hardesty, Dep. at 260); Hardesty, Tr. 2866-2867). (CCPFF 1 73-76, 131,
136, 222, 223).
B. The Board’s Authority Under State Law Is Limited To Petitioning The
Courts To Enjoin Or Sanction The Unauthorized Practice Of Dentistry In
North Carolina
The Dental Practice Act provides that certain activities constitute the practice of
dentistry. The Act authorizes the Board to address the alleged unlicensed practice of dentistry in

either of two ways: the Board may petition a state court for an injunction, or it may request that

the district attorney initiate a criminal prosecution. (CX0019 at 021-023). Pursuant to this

2 For these reasons, the Commission observed in its State Action Opinion, “The Board’s
judgment under such economic and political pressures can hardly be characterized as sufficiently
independent that the Board may bypass active supervision by the state, yet still enjoy the
antitrust exemption accorded only to a state’s sovereign acts.” State Action Opinion at 14. Asa
result, the Commission found that the Board was subject to the active supervision requirement.
The record has only grown stronger on this issue.
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authority, the Board has on occasion sought relief in both civil and criminal cases.” These
actions are not challenged here. On the other hand, the detailed provisions of the Dental Act do
not provide the Board with the authority, on its own, to order an alleged violator to cease and
desist from the unlicensed practice of dentistry, let alone from conduct that may not fall within
the practice of dentistry, as defined by statute. Yet the Board has repeatedly done so. This case
challenges those actions, as well as other naked efforts to exclude competitors of dentists from
providing teeth whitening services.

The Commission has already determined that the Board has not established the elements
‘for a state action defense; in particular, the Board has not shown that it is actively supervised.
State Action Opinion at 17. North Carolina law establishes no mechanism for any person or
entity to review a Board decision to issue a cease and desist order to a non-dentist before the
order is issued (or even thereafter). Annual reports by the Board and financial interest
statements by Board members do not enable any governmental entity, including the Governor,
the Attorney General, and the Ethics Commission, to examine Board decisions before or near the
time that the Board acts. Because no disinterested governmental entity engages in any review,
the Commission conclusively found the state action defense unavailable to the Board. State
Action Opinion at 14-17.

C. Teeth Whitening Can Be Provided by Dentists, Non-Dentists, Or Self-
Applied With Over-The-Counter Products

1. Teeth Whitening Prior To 1989

During the 1930s, when the Dental Practice Act was amended and stain removal was

3 All were resolved without judgment on the merits. (Respondent’s Response to Complaint
Counsel’s Request for Admissions (“RFA”) 9 22).

-5-



declared the practice of dentistry, teeth whitening was mainly relegated to dead, or non-vital,
teeth. The chemical used for this bleaching, Superoxyl, a highly concentrated hydrogen
peroxide, was applied with a heated spatula, and the combination of Superoxy! and heat often
would kill any living tooth to which it was applied. (Giniger, Tr. 111-115, 373; CX0653 at 023).

Witﬁ respect to vital, or living teeth, “‘stain removal’ was likely to mean the physical
removal of stains from teeth. . . . [Such as] either scraping off of stains that, for example, a dental
hygienist or a dentist would do with a dental scaler or abrasion of the stain using a rotary
instrument.” (Giniger, Tr. 111). The use of these scalers and abrasives were the principal modes
of stain removal in ’;he 1930s. Modern day teeth whitening processes were not available during
that period. (Giniger, Tr. 111).

In fact, modern teeth whitening with peroxide solutions does not actually result in the
removal of stains; rather, the process causes a chemical reaction that lightens the téoth. Stains
consist of double bonded carbon atoms. When the hydrogen peroxide is activated on the teeth,
free radicals (oxygen) cleave some of the double bonds. This lightens the stain. The stain is not
actually removed. As a result, in terms of both a scientific and historical context, the reference
to “removal of stain” as the practice of dentistry in the Dental Practice Act, enacted in the 1930s,
most likely referred to physical removal of stains with a scaler or abrasive rather than chemical
bleaching. (Giniger, Tr. 111, 116-118, 142-143, 151-154, 244-245; CX0653 at 006, 018-019;
CCPFF 99 161-165, 167-173, 722, 746-747, 750, 753-754).

2. Four Broad Categories Of Teeth Whitening
There are four principal.categories of teeth whitening services currently available in

North Carolina and around the country: (1) dentist take-home teeth whitening producfs; (2)
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dentist in-office teeth whitening services; (3) ioverathe=counter (“OTC”) teeth whitening
products; and (4) non-dentist teeth whitening services in venues such as salons, warehouse clubs,
cruises, and mall kiosks. (CX0392 at 002). These categories haye evolved over time in response
to consumer demand, and each of these has its own advantages and disadvantages. (Giniger, Tr.
118-121; Kwoka, Tr. 981-984; Valentine, Tr. 529-530, 551-553; Nelson, Tr. 732-733, 739-743,
Osborn, Tr. 662-663).

In 1989, the industry expert retained by the Board for this litigation, Dr. Van Haywood,
togethér with Dr. Harald Heymann, published their seminal article, “Night-Guard Vital
Bleaching.” (CX0553 at 001-004). As a result of their publication, Drs. Haywood and Heymann
achieved substantial notoriety in the dental world. (Haywood, Tr. 2583-2586; CX0565
(Hardesty, Dep. at 193-194)). The authors demonstrated that teeth whitening for vital teeth
could safely be achieved through overnight use, for four to six weeks, of a custom mouth guard
filled with carbamide peroxide, a less concentrated formulation of hydrogen peroxide (the ratio
is approximately 3:1, 30% carbamide peroxide equals 10% hydrogen peroxide). In Night-Guard
Vital Bleaching, a dentist makes a custom tray and provides the patient with applicators full of
hydrogen or carbamide peroxide. At home, the patient fills the tray with peroxide from the
applicators. The patient fnay then either wear the tray overnight or during the day, depending on
customer preference. (CX0553 at 001-004; Wester, Tr. 1289). The take-home kits can be used
either as a follow-up to the in-office treatment, or as the sole whitening service. Used alone, a
take-home kit can take many weeks to whiten teeth. Dentists charge $300-$500, and sometirﬁes
more, for the tray, the peroxide, and appointments. (Giniger, Tr. 200-201; CX0652 at 019-020).

The safety of low concentrations of hydrogen peroxide was widely recognized well
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before 1989. Since its discovery in 1818, hydrogen peroxide has long been used and regarded as
safe in industrial, agricultural, and consumer product applications. Its safety has been reviewed
by domestic scientific bodies and regulatory agencies, including the FDA. (Giniger, Tr. 210-
212; CX0653 at 023-024). Its safety is amply demonstrated by the fact that hospitals used
“Proxigel,” a 10% carbamide peroxide concentration, with newborn infants to help clear their
throats. (Wester, Tr. 1310, 1353; Haywood, Tr. 2578; CX0550 at 002). Hydrogen peroxide is
also used for cuts and as mouth-rinses to reduce plaque in individuals with gingivitis and for
treatment of periodontal diseases. (CX0550 at 001; Jt. Stip. Fact § 23; CX0653 at 024-025).
The FDA has classified hydrogen peroxide as a cosmetic rather than a drug. (CX0487 at 002;
CX0496 at 001-002 (P&G opposition to ADA petition to reclassify hydrogen peroxide)).
Cosmetics are marketed over-the-counter and directly to consumers.” The only significant and
common side effect as part of its use in tooth whitening has been transient teeth sensitivity,
which typically does not last longer than a day or two. (Giniger, Tr. 353-356).

Around 1991, in-office bleaching of living, or vital, teeth began to emerge in response to
demand for faster results. (CX0550 at 002-003; CX0392 at 002; CX0653 at 024, Giniger, Tr.
149-150). The in-office process, also known as dental chairside bleaching, uses highly
concentrated hydrogen peroxide (25% to 35%)), applied multiple times during a single office
visit. At these concentrations, application of a gingival batrier is recommended to prevent

gingival irritation before applying the peroxide solution. (Giniger, Tr. 169, 172; CX0653 at 020-

* In 1991, the FDA considered reclassifying peroxide as a drug rather than a cosmetic. In 1998,
members of the teeth whitening industry were informed that “the Agency does not at this time or
in the foreseeable future intend to expect to take any enforcement action against the marketing of
the products, which are the subject of the Citizen Petition, based upon their regulatory status (as
cosmetics).” (CX0400 at 008).
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021). Then the peroxide solution is painted on the teeth. Dentists commonly direct a light
source at the teeth, which according to some studies helps to “activate” the whitener. (CX0653
at 021). The procedure has immediate whitening results. Some reports suggest that in-office
whitening will last for years. (CX0588 at 005). Popular brands include BriteSmile, Zoom, and
Opalescense. A dentist’s in-office whitening procedure reportedly costs $300 to $500, and
sometimes more. (CX0560 (Feingold Dep. at 183) ($500); CX0096 at 004 ($400-$900);
Hardesty, Tr. 2805-2806 ($675-$750); CX0588 at 005 (“500 to 1500+7)).

In 2000, the efficacy of whitehing “strips” was shown, and Proctor & Gamble introduced

Crest White Strips: clear, thin, flexible pieces of plastic (polyethylene) that are coated on one

‘side with a thin film of hydrogen peroxide bleaching agent. (CX0653 at 041-042; Giniger, Tr.

205-206; CX0053 at 001). The concentration of OTC products typically varies from 6% to 22%
carbamide peroxide. (Haywood, Tr. 2402). The lower concentration means that they take longer
to work. Nonetheless, because of their relatively low price ($45-$75), easy availability,
amenability to home use, and lessened risk and amopnt of sensitivity, Crest White Strips and
other OTC products became immensely popular with the public. (CXb653 at 041-042). Since
OTC teeth whitening products have been introduced, there have been hundreds of millions of
uses. (Ginger, Tr. 219, 240-241). Numerous studies have shown the OTC products to be safe
and effective. (Ginger, Tr. 240-241; CCPFF 9 492, 884-885, 896-898, 997, 963-979).

Around 2003-2004, an innovative teeth whitening service arrived. This service, non-
dentist teeth whitening, provides same day results similar to an in-office procedure in terms of
speed but at prices closer to those of OTC products. (Baumer, Tr. 157; Kwoka, Tr. 983-984;

Valentine, Tr. 517; Osborn, Tr. 647; Nelson, Tr. 724-725). Non-dentist teeth whitening
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operators primarily offer teeth whitening services to the public in beauty salons, spas, warehouse
clubs, fitness centers and malls. (Nelson, Tr. 726).

This market niche was exploited around the country. Teeth whitening was desired but
often either too expensive or too time consuming. Entrepreneurs saw this business opportunity
and seized it. (Valentine, Tr. 517) (high prices offered by dentists for teeth-whitening was a
primary motivator for White Smile USA to enter the market); Nelson, Tr. 724-725, 740-743;
Kwoka, Tr. 981-984; Giniger, Tr. 120-121, 353). Salons added teeth whitening because of its
natural fit and because of its large profit opportunity. Joyce Osborn testified:

[I]n the salon business we were offéring a head-to-toe look, and in all essence we
weren't giving that because when I would do a makeover I noticed the teeth were
so yellow, it kind of bothered me, and I started feeling that we needed to fill a
void in this industry, so that's why I invented the BriteWhite Teeth Whitening
System.
(Osborn, Tr. 648). Brian Wyant, who became a teeth whitener, realized there was “a great
business opportunity’” when he was told that customers could purchase teeth whitening in a mall
for $129 or $199 compared to the almost $9000 Wyant paid to have his teeth whitened in his
dentist’s office in 2007. (Wyant, Tr. 860-861). Margie Hughes testified that she began teeth
whitening because she could not afford the over $500 her own dentist charges to whiten teeth.
(Hughes, Tr. 934-935). The non-dentist services charge in the $79-$150 range. (CX0653 at
043; Kwoka, Tr. 984). '

Non-dentist operations typically use concentrations of up to 12-15% hydrogen peroxide,

which lessens the risk of burning. With the lower concentration, the peroxide can also have a

neutral pH, which lessens the sensitivity issues found with dentists’ chairside bleaching.

(Giniger, Tr. 173). And the non-dentist operators often use an LED light activator, believed by
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many to speed up the whitening process without the sensitivity issues caused by the more
intense, hotter UV lights used in some popular dentist in-office systems. (Valentine, Tr. 523-
524; Nelson, Tr. 740, 744, 766; Osborn, Tr. 650-652; Giniger Tr. 182-183, 192; CX0653 at 020-
021). This combination of factors resulted in significant demand for this new service and
business grew rapidly. (Valentine, Tr. 546, 582; Nelson, Tr. 724-725, 733-734). For example,
White Smile grew from nothing to 130 employees in less than 3 years. (Valentine, Tr. 546).

Both Dr. Giniger and Mr. Nelson demonstrated to the Court the typical non-dentist teeth
whitening process. The Board did not challenge or otherwise contest the accuracy of these
demonstrations. A non-dentist operator will explain the procedure to the customer, provide the
customer with literature, sometimes including a consent form, and answer questions before the
procedure begins. The operator will don sanitary gloves and hand a sealed package containing a
tray filled with carbamide peroxide to the customer, who places the tray into his or her mouth. A
light “activator” is then put in place by either the customer or the operator. Thé process lasts
approximately 20-45 minutes, after which the customer either returns the tray to the operator for
disposal or disposés of it herself. The operator does not touch the customer’s mouth. The
protocol for these procedures is laid out in writing by the manufacturers, and most follow the
protocol adopted by the Council for Cosmetic Teeth Whitening (“CCTW”). (Ginger, Tr. 188-
189, 349-352, Nelson, Tr. 834; Osborn, Tr. 675-677; Valentine, Tr. 533-534). The process is
designed so that the customer self-applies the solution. (CCPFF 9 457-459).

D. For Modern Teeth Whitening, Dentist And Non-Dentist Services Have A
“High Cross Elasticity”

Dentist and non-dentist assisted teeth whitening have a “high cross elasticity” - they are
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relatively close substitutes. (Kwoka, Tr. 999-1000; Baumer, Tr. 1842; Giniger, Tr. 118-120,
347-348; Nelson, Tr. 740-741; CX0565 (Hardesty, Dep. at 87); CX0556 (Burnham, Dep. at
152)). This is evidenced by the similar characteristics of the services, as well as public and
industry recognition.

Anyone seeking same day whitening must go to the dentist or to the mall/salon for in-
chair whitening. (Giniger, Tr. 118-121; CX0560 (Feingold, Dep. at 184); Nelson, Tr. 746-741).
Both in-chair dentist and non-dentist teeth Wh'itening use higher peroxide concentration than is
used in typical OTC products available in drug stores and supermarkets and thus work faster. In
comparison to OTC products, non-dentist and dentist teeth whitening are also closer in terms of
the services provided; including instruction, provision of a tray, loading of the peroxide,
convenience, and use of a light activator. “[I]t seems like you have a similar lineup [of
attributes] with the kiosk versus the dentist.” (CX0826 (Baumer, Dep. at 126-127)).

Dentists and non-dentists believe that they compete with one another. (Nelson, Tr. 725,
740; Osborn, Tr. 697; CX0422 at 001). Non-dentist teeth whitening operators compare their
services to dentists, and advertise -and charge lower prices for their services than dentists charge
for their teeth whitening services. (CX0043 at 005 (Bleach Bright salon: $99); CX0198 at 002
(Movie Star Smile salon: $99)). Mr. Valentine stated that White Smile’s prices were 60% to
70% less than cientist product BriteSmile and 30% to 40% less than dentist product Zoom, and
that White Smile stressed this price advantage to customers. (Valentine, Tr. 5 50, 552; CX0108
at 009). In féct, customers indicated that the high price of dentist whitening influences their
decision to go- with non-dentist teeth whitening. (Valentine, Tr. 552-553). Non-dentist teeth

whitening within a two mile radius of a dentist, and perhaps beyond, provides competition.
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(CX0565 (Hardesty, Dep. at 87); CX0626 at 002 (Mar. 7, 2008) (former hygienist stating “it
does affect the local dentis ”); CX0163 at 001 (Mar. 15, 2008) (News & Observer article:
consumers liked teeth bleaching at mall kiosks because “they are convenient and cheap — usually
about $100 instead of the $500 or $600 charged at a dentist’s office”)).

Dentists commonly tout the advantages of using a dentist rather than a non-dental teeth
operator, focusing on the dental training and need for a screening. Complaining dentists often
include salon advertisements, and highlight the prices charged by the non-dentists, which is
consistent with a concern over price competition. (CX0036 at 002 (Sept. 2004 complaint noting
the second salon to offer whitening in North Carolina was advertising non-dentist teeth
whitening for “less than dentists charge™); CX0365 at 002 (Nov. 2007 complaint from dentist
about a non-dentist teeth whitening salon stating: “They charge $100!”"); CX0626 at 001-002
(complaint from dental assistant mentioning the low price and stating “I am not affected by this
in any financial way but. . . it does affect the local dentist”); CX0278 at 001 (complaint noting
that the non-dentist charged $99); CX0572 (Wester, Dep. at 146-151)).

The competition between the products is also acknowledged in American Dental
Association documents. The ADA has publicly identified the teeth whitening market as
including both dentist and non-dentists. Internally, the ADA implicitly acknowledges public
recognition of the competition. For example, one ADA official suggested revising a
backgrounder for “Good Morning America” because it “looks marketplace (as in threats,
competition) oriented.” (CX0488 at 009). The ADA is aware that efforts by dentists to
eliminate entirely non-dentist teeth whitening will lead the public to conclude that dentists are

protecting their “turf;” that is, that dentists are more concerned with monopolizing “lucrative
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cosmetic services than with access to care issues.” (CX0487 at 008; CX0488 at 043).

In addition, the fact that the ADA has proposed ways to compete in the marketplace
shows the existence of competition. In this respect, the ADA differentiates dentist from non-
dentist teeth whiteners in terms of training, privacy, and professional ethics. (See CX0595 at
002 (“[T]here is the goldfish factor to consider. When‘ you whiten at home or in the dental
office, your privacy is respected. At a mall kiosk, people can stand around and watch you during
the whole procedure.”); CX0185 at 001 (“To a dentist you are a patient - to whitening kiosk
staff, you are a customer.”)).’

Moreover, Discus Dental, the largest manufacturer of whitening products for dentists,
maker of Zoom and BriteSmile, has inclﬁded salon/mall operations in its consumer surveys,
showing industry recognition of non-dentist competition. (CX0489 at 013). The survey found
that on several different attributes, including convenience, value, and pain, consumers rate these
non-dentist teeth whitening operations in between OTC products and dentist provided products.
(CX0489 at 031-032, 044-045, 050, 052). These products would be the closest teeth whitening
substitutes for many consumers.

E. Dentists Have A Financial Interest In Preventing Non-Dentist Teeth
Whitening

Teeth whitening or bleaching is the number one requested cosmetic dentistry procedure.

> In the event that non-dentist teeth whiteners are allowed in a state, the ADA recommended in
favor of notice and disclosure but against training. This is best understood as a way to gain or
maintain a competitive strategy versus non-dentist teeth whitening. The ADA is concerned that
although notice and disclosure may warn consumers, training may encourage consumers to try
non-dentist teeth whitening because it “could provide such businesses with added credibility.”
(CX0488 at 045; Wester, Tr. 1388-1389.)

-14-



(CX0392 at 002; CX0397 at 001).6 According to a 2010 Gallup poll, 86% of people believe that
whiter teeth make a person lqok younger. (CXOS 83 at 098). A study by the American Academy
of Cosmetic Dentistry (‘“AACD”) found that 99.7% of adult American respondents believed that
a smile is an important social asset, and 74% believed an unattractive smile could hurt a pefson’s
chances for career success. (CX0385 at 003). In 2007, the AACD reported that dental teeth

whitening procedures increased more than 300% over the previous five years. (CX0397 at 001).

As a result of the large demand, over 80% of dentists provided in-office or take home
whitening to their patients. (CX0513 at 007). Teeth whitening can be lucrative for dentists. The
Board’s constituents may earn tens of thousands of dollars per year by whitening teeth. For
2006, AACD members averaged teeth whitening revenues of $25,000 (total of $138.8 million).
(CX0383 at 002). This figure is consistent with reports from North Carolina dentists; some
dentists who complained to the Board about teeth whitening earned teeth whitening revenues of
$30,000 per year or more in recent years. (CX0602 at 002; CX0600 at 003; CX0603 at 003).
Several Board members have earned tens of thousands of dollars annually from teeth whitening.
(CX0467 at 001; CX0606 at 005; CX0378 at 005).

The Gallup poll also found that dentists not providing teeth whitening might do so if
there were product improvements or lower costs. (CX0513 at 029). To offer teeth whitening,
all that is required is for a “general” dentist to start advertising cosmetic dentistry services.
(Wester, Tr. 1341-1343; CX0571 (Owens, IHT at 14, 40); CX0556 (Burnham, Dep. at 10, 145);
CX0578 (Parker, Dep. at 10-1 1); CX0567 (Holland, Dep. at 14, 38)). No certification is

necessary. In other words, under the right economic conditions, dentists can easily add teeth

¢ Cosmetic dentistry consists of optional services.
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whitening to their practice.

Because dentists are market participants, the Board and/or its members have a financial
interest in preventing competition from non-dentist teeth whiteners. State Action Opinion at 14.
(Kwoka, Tr. 1114; CX0826 (Baumer, Dep. at 105-106, i33-134)). As the Board’s expert
economist admitted, Board members “may well be influenced by the impact on the bottom line”
in deciding whether to ban non-dentist teeth whitening. (CX0826 (Baumer, Dep. at 107)).

The Board’s constituents also fear that permitting teeth whitening competition may open
the floodgates to other negative consequences for dentists. As Dr. Haywood, the Board’s
industry expert, unabashedly testified,

If we are unable to define what a dentist does based on their training and
education, then we have opened the door for the lowest level of ‘mid-level
provider,” the mall bleacher. . . . I believe this bleaching question will be what
the definition of the profession hinges on for the future. If you cannot defend the -
position that it is best to see a dentist, then there is no need for a dentist for any
other treatments.
(Haywood, Tr. 2914-2915, 2627; CX0278 at 001 (after observing a $99 teeth whitening, a
dentist complains that mall bleaching “cheapens and degrades the profession” and “teaches the
public to not value or respect the dental profession.”); CX0422 at 001 (“If we as dental
professionals do not take a stand, then it will not be to [sic] long that the patient will be doing
their own dental work outside of the dental office.”)). A leading manufacturer of dentist teeth
whitening products fomented action against its non-dentist competitors by fanning the flames of
this fear: “These procedures . . . threaten to blur the important line between health-care

procedures that must be conducted under the supervision of licensed dental professionals, and

- those that do not.” (CX0501 at 001).
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The Board’s incentive to prevent competition creates conflicts with the public interest.
(Kwoka, Tr. 1111-1112; Baumer, Tr. 1915). Asthe Commission observed, “Absent antitrust to
police their actiohs, unsupervised self-interested boards would be subject to neither political nor
market discipline to serve consumers’ best interests.” (State Action Opinion at 11).

F. The Board Has The Power To Exclude

By virtue of their statutory and regulatory authority, licensing boards “have the power to kb
exclude competition that does have an impact financially”; the Board is in a position to impose
entry barriers. (Baumer, Tr. 1840; CX0826 (Baumer, Dep. at 66-67, 138)). The Board has the
power to enhance the incomes of dentists in North Carolina by preventing competition from non-
dentist teeth whiteners. (Kwoka, 1115-1116; Baumer, Tr. 1840; CX0826 (Baumer, Dep. at 66-
67)).

G. The Board Is Excluding Competition From Non-Dentists, And Is Acting
Independent Of The Courts

At least by late 2003, the Board started receiving complaints from dentists about teeth
whitening in salons and kiosks (CX0033 at 005 (Sept. 2003)). Complaints to the Board are
received by the Board Secretary, one of the dentist members, who then assigns the matter to a
dentist member (including himself) for action. The Board delegates authority to that dentist
Board member, known as the Case Officer, to review the complaint, determine whether to
investigate beyond the bare statements in the complaint, and decide whether to pursue litigation
or issue a Cease and Desist Order. Although the Case Officer has the authority to act for the
Board to prevent non-dentist teeth whitening, the Case Officer must gain the approval of the

Board to close a case without taking action - making it harder to close a case than to issue a
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Cease and Desist Order or initiate civil or criminal proceedings. (Wester, Tr. 1281-1284, 1286;
Owens, Tr. 1440-1443).

The Board is compiaint driven. (Owens, Tr. 1641; Kwoka, Tr. 1212-1213; CX0555
(Brown, Dep. at 33-35); CX0556 (Burnham, Dep. at 247-248)). Rather than searching for
health and safety risks to consumers or the general public, the Board investigates the
unauthorizéd practice of dentistry only upon complaint.

Complaints that do not involve non-dentist teeth whitening are typically from a consumer
against a dentist, often alleging inadequate care and harm. However, there are two areas where
complaints from dentists dominate and both share one characteristic - Board enforcement will
reduce competition. One area is complaints from a dentist that another dentist is engaged in
some type of improper advertising. (CX0566 (Hardesty, IHT at 76-77)). The other involves
complaints against non-dentist teeth whitening. The latter were submitted almost entirely by
dentists and almost never alleged any actual consumer harm. Of the 50 teeth whitening-related
complaints, only four referenced consumer harm, only three were from consumers (Respondent’s
Response to RFA 9 18) and, although numerous dentist complaints were submitted beginning in
2003 (CX0033 at 001-005), the first allegation of consumer harm was not made until 2008.
(CX0055 (April 11, 2008)).

The investigations are often initiated on the basis of a dentist’s faxed cover sheet attached
to a newspaper advertisement placed by a non-dentist teeth whitener. Because the advertising is
local in nature, complaints often come from dentists in competition with the non—dentistvteeth
whitener. (CX0037 at 001 (nearby complaining dentist saw the Spa’s ad); CX0251 at 001

(complaint by dentist in the same shopping center who received ad distributed to tenants)). In
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contrast, most complaints from a consumer relate directly to consumer harm, not potential
competitors. (CX0527 at 008; CCPFF 9 272-275).

Initially, as contemplated by the Dental Practice Act, the Board challenged non-dentist
teeth whitening in the courts, both in civil and criminal proceedings. With respect to the latter,
the Board must convince a local prosecutor to initiate a case to prosecute these acts as the
unlicensed practice of dentistry. On four occasions the Board initiated litigation; on four
occasions the Board accepted settlement or voluntary dismissal rather than risk losing on the
merits. (CX0073 at 004-006; RXQOOS at 015-017; CX0581 (Bakewell, Dep. at 243-251);
CX0103 at 003-012; CX0040 at 008; CX0034 at 007; CX0040 at 004; CX0034 at 003; CX0573
(White, Dep. at 58-59); CCPFF 1 243-253).

At the same time that non-dentist whitening operations were proliferating, the Board was
also investigating jewelry stores that were fabricating “grills” - cosmetic crowns (e.g., gold,
“bling,” fangs) that are worn temporarily for decorative purposes. The Board challenged one
jewelry store in court, alleging the unauthorized practice of dentistry because the store took
impressions of teeth and the store manufactured and sold the product. Board members in that
matter, Brunson, as here, proclaimed that the sale of these products by non-dentists would result
in serious injury and death. (CX0141 at 001-002). Nonetheless, the North Carolina state court
determined that the Dental Practice Act did not cover the practice of manufacturing and selling
grills. (CX0159 at 001, 006; White Tr. 2331; CCPFF 99 226-231).

This Was yet another instance where the Board failed to obtain the complete victory it
was seeking. After the decision in Brunson, the Board believed that courts would be harrowly

interpreting the Dental Act for noninvasive techniques such as teeth whitening. (CX0554 (Allen,
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Dep. at 133)). One member of the Board related that the judge had ruled the fabrication of
“grills” to be no different than a child wearing a set of wax teeth. (CX0576 (Litaker, Dep. at 40,
85-87)). It was becoming increasingly clear to the Board that outcomes from court actions were
not likely to achieve the desired result. This view was later reinforced when the Attorney
General’s office communicated the position that non-dentist teeth whitening was not unlawful.
(CX0167 at 002; CCPFF q 242).

In 2005, a Board investigator suggested that the Board issue its own Cease and Desist
Orders against other grill operations — in order to avoid the risk of losing in court for lack of
evidence. (CX0080 at 002). In the e-mail string, the investigator states “I also must say that I
really do like the cease and desist letter . . . I think in the past, we have had several of these type
of cases (person is allegedly treating patients without a license) that ended up getting closed
because we didn't have evidence . . ..” (CX0080 at 002). Board counsel approved this tactic.
(CX0080 at 001; White, Tr. 2335).

Beginning in 2006, the Board adopted this same tactic with respect to complaints
submitted by dentists about non-dentist teeth whitening. The Board issued Cease and Desist
Orders to short-cut the need for evidence and independent review. As discussed above, this
action is beyond the Board’s statutory authority. Yet, the Board not only issued Cease and
Desist Orders, but admittedly has been unconcerned with whether or not there is any evidence
that the non-dentist provider is doing anything unlawful. (CX0562 (Friddle, IHT at 47) (in 2007
and 2008, cease and desist orders were sent “fairly quickly, like shortly after the case was set
up.”); CX0281 at 001). Instead, the Board on occasion issues these Cease and Desist Orders as a

substitute for the process of gathering evidence and going to court. (CX0562 (Friddle, IHT at
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43-44) (“[I1f it is unclear as to whether or not, or if it appears that there’s a violation, then we
would send a cease and desist‘, you know.”); CX0297 at 001 (Dec. 1, 2008) (Dr. Owens
authorized cease and desist 12 minutes after being assigned case); CX0311 at 001 (Dr. Owens
authorized cease and desist same dgy as receiving assignment); CX0248 at 001 (Jan. 25, 2008)
(sent out C&D; later determined there was no violation); CX0555 (Brown, Dep. at 231) (if not
clear that case against a térget can be won in court, the Boarci would “probably” issue a Cease
and Desist Order)). This process led one Board member to question whether it was permissible
to send out the letters without any substantiation that a law had been broken. After consulting
with Board counsel and staff, and learning that other Board members proceed without evidence,
he okayed the sending of a Cease and Desist Order prior to investigation. (CX0070 at 001-002).
Over the past seven years, the Board has sent numerous cease and desist orders to non-
dentist teeth whitening operators. Most often, these documents ;:ommence With a bold, all
capitals heading: “NOTICE AND ORDER TO CEASE AND DESIST” (CX0387 at 001) or
“NOTICE TO CEASE AND DESIST” (CX0100 at 001) or “NOTICE OF APPARENT
VIOLATION AND DEMAND TO CEASE AND DESIST.” (CX0153 at 001 (Sept. 2009)).
The bo&y of the Orders varies to some degree. Some state “You are hereby directed to Cease
and Desist” or “The Dental Board hereby demands that you CEASE AND DESIST.” Others
state “You are hereby Ordered to Cease and Desist” and “Notice to Cease and Desist.” For
example, in December 2007, where the sole offense was using an LED light, the Board sent a
letter with the latter heading. (CX0100 at 001). The document continued: “The Board hereby
directs your company to cease its activities unless they ére performed or supervised by a

properly licensed North Carolina dentist.” Although Orders reference a possible Board
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investigation, the body of the letters reiterate the message of the bold heading, usually with
language such as: “You are hereby ordered to CEASE AND DESIST any and all activity
constituting the practice of dentistry or dental hygiene as defined by North Carolina General
Statutes §90-29 and §90'-233 and the Dental Board Rules promulgated thereunder.” (CX0096 at
001). To further instill an official air, the Board sends these letters certified, return receipt
(CX0096 at 001; CX0386 at 001), and on occasion, has a sheriff attempt service of a cease and
desist letter. (CX0095 at 001-002; CCPFF 292).

The Board has at trial characterized these letters variously as mere Wamipgs, notices or
requests, but contemporaneous documents confirm that the letters are intended, and understood
by recipients, as Orders from a state agency to stop teeth whitening activities. Emails, letters,
and reports drafted by Board members and Board staff confirm that the documents sent were
cease and desist orders. (CX0254 at 001 (email from Carolin Bakewell (Nov. 27, 2007) (stating
that the Board “has recently issued cease and desist orders to an out of state company that has
been providing bleaching services in a number of malls in the state”)); CX0347 at 001 (email
from Line Dempsey (Jan. 18, 2007) (salon Was sent*“a Cease and Desist Ofder”)); CX0258 at
001 (Investigative Memo from Line Dempsey ( Jan. 17, 2008) (kiosk teeth whitening vendor:
“Mr. Cogan explained that he had not officially received a Cease & Desist Order. I explained
that Mr. Nelson [the owner] said that he had, and I was informing him verbally that he needed to
cease and desist . . . . Before leaving, I explained, once again, that I was a representative of the
NC State Board of Dental Examiners and that he was practicing dentistry without a license and
that he should cease and desist.”)); CXO404 at 001 (email from BobBy White (Feb. 20, 2008)

(response to dentist complaint: “[w]e've sent out numerous cease and desist orders throughout
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the state™)); CX0523 at 001 (email informing potential non-dentist teeth whitener: “you may not
operate a whitening kiosk except under the supervision of a licensed North Carolina dentist. . . .
The prohibition remains the same even if the customer inserts the whitening tray themselves.”);
CX0303 at 005 (Open Investigative File memo listing a number of operations that had received
“Cease and Desist Orders”)). One document states the investigator “was able to serve the Cease
and Desist Order” (CX0350 at 001 (November 26, 2007)) - a reference to service also reflects a
belief that the letters were part of an official process. (CCPFF ¥ 303).

In fact, Board members, as well as Board counsel and staff, admitted that the letters were
meant to be taken as Orders from the Board. (CX0572 (Wester, Dep. at 57 (noting that the cease
and desist order was a message that “they should stop” or “cease and desis't” from engaging in
teeth whifening activities)); CX0554 (Allen, Dep. at 126 (agrees, “board saying that you not only
are ordered but you have the responsibility to comply with this order”); CX0554 (Allen Dep. at
127-128 (“It’s an order in the same sense that the board as the State's designee to regulate the
practice of dentistry and protect the public is — is telling you not to do this anymore. . .. I mean,
the letter impllies that if you continue to do it you'll either be fined or in prison if you
continue.”)). Dr. Wester testified that he treats a cease and desist order sent by a case officer as
essentially the same thing as an injunction or a court order (Wester, Tr. 1337-1338, 1352-1353)
because the expected impact of a cease and desist letter is that the recipient will stop doing what
the Board wants them to stop doing. (Wester, Tr. 1352). Trial witnesses from the industry
testified as to their understanding that the letters constituted official Orders from the Board.
(Nelson, Tr. 789; Osbormn, Tr. 671-673; CCPFF 9 659, 662).

The language of and intent behind these letters to non-dentist teeth whitening operations
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stand in stark contrast to earlier Board correspondence relating to the unauthorized practice of

dentistry. For example, in October 2000, a letter to one company had no heading stating “Cease

and Desist,” nor did the body of the letter state “You are hereby ordered to cease and desist.”
Instead, the Board stated “This is to advise you that the North Carolina State Board of Dental
Examiners is considering initiating a civil suit to enjoin you from the unlawful practice of
dentistry.” (CX0136 at 001; CX0139 at 001 (Dec. 2001); CX0138 at 001 (Feb. 2002); CCPFF §
1386). The Board knew how to draft a proper cautionary letter. But by 2006 the Board had
concluded that a cautionary letter was inadequate to its purpose. A purported Cease and Desist
Order better fits its exclusionary goal.

In its decision on the Motion for Partial Summary Decision, the Commission found as an
undisputed fact that these letters were meant as and taken as Orders from the Board. State
Action Opinion at 5. The additional evidence cited here and in Complaint Counsel’s Proposed
Findings of Fact further support this ﬁndiné. (CCPFF 11 293-314).

The Board has acted in other extra-judicial ways to stop non-dentist teeth whitening

operations. For example, the Board sent Cease and Desist Orders to suppliers, cutting off actual

and prospective non-dentist teeth whiteners from the means of doing business in North Carolina.

The Board also sent at least 11 letters to third party out-of-state mall owners and
operators:

North Carolina law specifically provides that the removal of stains
from human teeth constitutes the practice of dentistry. See N.C.
Gen. Stat. 90-29(b)(2), a copy of which is enclosed. The
unauthorized practice of dentistry is a misdemeanor. See N.C.
Gen. Stat. 90-40, a copy of which is also enclosed

It is our information that the teeth whitening services offered at
these kiosks are not supervised by a licensed North Carolina

24-



dentisfs. Consequently this activity is illegal.

(CX0203 at 001; CX0204 at 001; CX0205 at 001; CX0259 at 001; CX0260 at 001; CX0261 at
001; CX0262 at 001; CX0263 at 001; CX0323 at 001; CX0324 at 001; CX0325 at 001; CX0326
at 001). The Board sent the letters to induce the malls to refuse to rent space to-non-dentists
teeth whiteners. (CX0560 (Feingold, Dep. at 199-.200); CX0581 (Bakewell Dep. at 259-264,
266-277); CX0562 (Friddle, IHT at 72, 75-76)). The letters are categorical: all non-dentist teeth
whitening is unlawful. (CX0565 (Hardesty, Dep. at 215-216); CX0203). Hull Story Gibson
Companies, an owner and operator of malls in North Carolina and elsewhere, received one of
these letters. Mr. John Gibson, Chief Operating Officer of HSG, understood the Board’s
position to be that non-dentist teeth whitening would be a violation of North Carolina law.
(Gibson, Tr. 629). These letters were part of the extra-judicial campaign to deny actual and
potential non-dentist teeth whiteners the means to conduct their businesses. (CX0581 (Bakewell,
Dep. at 259-264, 266-277); CX0560 (Feingold, Dep. at 199-200); CCPFF 9 330-350, 640-649).

In addition, after one Board member realized that many of the non-dentist teeth
whitening complaints were against salons and spas regulated by the North Carolina Cosmetology
Board (CX0565 (Hardesty, Dep. 231-233, 236)), the Dental Board contacted the Cosmetology
Board to enlist its assistance in stamping out this competition. (CX0566 (Hardesty, IHT at 115-
116); CX0056 at 005; CX0067 at 001-002; Hardesty, Tr. 2861-2864). The Board convinced the
Cosmetology Board to warn cosmetologists that “only a licensed dentist or dental hygienist
acting under the supervision of a licensed dentist” may provide these services and that the
“unlicensed practice of dentistry in our state is a misdemeanor.” (Joint Stipulations of Law and

Fact q 33).
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From the outset of its campaign against non-dentist teeth whitening, the Board has
broadly interpreted the statute to prohibit acts that bear little, if any, resemblance to the practice
of dentistry. The Board has sought to exclude businesses where the teeth whit-ening is done
almost exclusively by the customer; for example, that an operator simply offers instructions on
how to use an OTC product is sufficient to draw a Cease and Desist Order from the Board.
(CX0100 at 001 (condemning the provision of assistance)). In fact, the Board’s industry expert
testified that a CVS clerk that directed a customer to aisle seven with a recommendation of Crest
White Strips, would be engaged in the unlicensed practice of dentistry. (Haywood, Tr. 2640).
While the Board has not adopted its expert’s view; if such a view were implemented in North
Carolina, that clerk would have committed a misdemeanor.” (CCPFF 316, 840-841).

Among the range of potential enforcement options available to ’;he Board — progressing
from no enforcement, to touching of the mouth is prohibited, to any assistance at all crosses the
line — the Board has almost always chosen this last most exclusionary interpretation. (CX0041 at
(Aug. 10, 2004) (can’t “danc[e] around this issue by keeping their fingers out of the mouths of
their clients”); CX0523 at 001 (Feb. 12, 2008) (“prohibition remains the same even if the
customer inserts the whitening tray themselves™); CX0424 at 001 (March 31, 2010)
(“[PJositioning a non-dentist between the product manufacturer and the consumer as a facilitator
(advisor, enabler, instructor, and someone who ultimately judges that it is OK to use the product)
. . . constitutes the practice of dentistry in NC.”). Even where the Board knew the process was

entirely self-applied, the Board ordered operators to cease and desist. (Valentine, Tr. 566-567).

’ The Board together with other North Carolina dentists have discussed making such conduct a
felony. (CX0566 (Hardesty, Dep. at 116); CX0056 at 005).
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(CCPFF § 670).

One particular dentist, Dr. Owens, was the Case Officer on far and away the greatest
number teeth whitening cases. Dr. Owens was assigned, or assigned himself, over 18 cases.
(Owens, Tr. 1445, 1605). Atthe samé time, Dr. Owens’ practice had garnered significant teeth
whitening revenue compared to other Board members. (CX0467 at 001). Dr. Owens did not
think that serving as case officer created any conflict. (Owens, Tr. 1573). Dr. Owens often sent
out C&D letters within minutes or hours of receiving notice of a complaint, and often without
any investigation. (CX0297 at 001 (Dec. 1, 2008) (Dr. Owens authorized cease and desist 12
minutes after being assigned case); CX0311 at 001 (Dr. Owens authorized cease and desist same
day as receiving assignment); CCPFF ¥ 266).

H. The Board’s Anticompetitive Conduct Predictably Leads To Raised Prices
And Reduced Consumer Choice

1. Economic Theory And Studies Show Likelihood Of Anticompetitive
Effects

The testifying expert economists agreed that an exclusionary model was the correct
theoretical framework to use to analyze the conduct. Professor Kwoka and Professor Baumer
also agreed as to the implications of this model: exclusion of a new low cost provider will result
in loss of consumer welfare in the absence of a valid efficiency justification.

Professor Kwoka explained: “In the pre-exclusion time period, consumers [sort]
themselves amongst these alternatives and producers offering whichever ones are justified by
their cost and market demand, at the end of that process we have what in economics is an
equilibrium. That is to say, all consumers have moved to their preferred alternative, all suppliers

are producing cost-effectively. what consumers wish, and there's no further movement or

27-



migration on the part of any consumers between alternatives. They’ve already made their first
best choice.” (Kwoka, Tr. 1006; CX0654 at 009-010; Baumer, Tr. 1726-1727, 1763; CCPFF §
551).

In the absence of an efficiency justification, consumers are deprived of the benefits that
would accrue from competition between incumbents and recent entrants. Some consumers are
denied their provider of choice and switch to higher priced dental services or more time
consuming OTC products. Consumers who already use dental providers will pay higher prices.
And some consumers will leave the market altogether. This is “straightforward” “Econ 101.”
(Baumer, Tr. 1726-1727, 1763, 1781, 1817; Kwoka, Tr. 1007, 1019-1020, 1022-1023; CCPFF 1y
559-560, 1335).

Experience and economic studies teach that the theoretical anticompetitive effects from
exclusion occur across all markets, including markets inyolving health care professionals and
state licensing boards. Professor Kwoka demonstrated that the economic literature is replete
with empirical studies confirming that licensing boards have acted to benefit their constituents,
with corresponding harm to consumers. (Kwoka, Tr. 1040-1041; CX0631 at 012). The studies

found anticompetitive restrictions in numerous and varied occupations, including dentists,

¥ In terms of societal resource allocation, the movement toward non-dentist teeth whitening is
efficient. In many professions, there is migration of treatments that become standardized to
lesser trained professionals, such as eye examinations moving from opthamologist to optician
and x-rays from radiologist to technician. Here, teeth whitening migrated from the dentist to the
wholly untrained consumer first, then an intermediary. (Kwoka, Tr. 982-984). Dr. Baumer
agrees with Nobel Prize winner Kenneth Arrow that there is a societal cost to insisting on

* provision of services only by the highest qualified provider (e.g., a dentist). (Baumer, Tr. 1966-

1967) (“costly physician time may be employed at specific tasks for which only a small fraction
of their training is needed and which could well be performed by others less well trained and
therefore less expensive.”) ’
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lawyers, optometrists, veterinarians, real estate agents, plumbers, and electricians. (Kwoka, Tr.
1036-1037). Further, as Professor Baumer observed, “Virtually every board . . . has a ‘material
interest’ in excluding non-professionals from practicing.” (RX0078 at 002, 008, 017). The
studies confirm that the anticompetitive conduct does not cease simply bécause the professionals
take an oath to protect the public. (Baumer, Tr. 1326-1327; Kwoka, Tr. 1111-1112). (CCPFF {§
569-627, 1335).

The studies generally looked at three major categories of restrictions: (1) whether states
have reciprocity with other states in licensing; (2) the states’ use of high fail rates on licensing
examinations to control the flow of new practitioners into the state; and (3) restrictions on the
form of practice, such as the number of offices a professional might own or whether the
professional can be employed by a nonprofessional. (Kwoka, Tr. 1037-1038). The restrictions
were often adopted at the behest of the incumbent providers of these professional services.
(Kwoka, Tr. 1038). As here, these restrictions were defended as being in the public interest or in
the interest of the consumers of the profession involved in the restriction. (Kwoka, Tr. 1038,
1048; Baumer, Tr. 1852; CCPFF ¥ 578-580).

These studies generally conclude that these restrictions had the effect of increasing the
price of services within the states with the most stringent restraints. (Kwoka, Tr. 1041). The
studies do not find any systematic benefits in quality to consumers due.to the restrictions.
(Kwoka, Tr. 1041; CX0654 at 017-018; CX0631 at 012; CCPFF ¥ 587).

Some studies focused specifically on restrictions in dentistry. Like the other studies, the
dentist-specific studies examined (1) reciprocity, (2) restriction on scope of practice dealing with

limits on the number of dental hygienists and the functions they can perform, and (3) stringency
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of licensing standards. (Kwoka, Tr. 1042). Economists concluded that dental board restrictions
on entry by new dentists and scope of practice by dental hygienists have resulted in higher prices
without quality benefits. These studies show that exclusionary conduct by dentists and dental
boards produces harm similar to that found in studies of exclusionary conduct by other
professionals and non-professionals. (Kwoka, Tr. 1046; CX0654 at 015-016; CCPFF 9 582-
587).

Professor Baumer’s attempt to downplay the studies’ probative value in the current
matter was shown to be baseless. He opined that while the studies may have been probative of
board conduct in the past, “most” of the bad conduct by Boards had ceased, and therefore the
earlier studies were essentially irrelevant. (RX0078 at 014-017). Professor Baumer also
maintained that the prior studies all focused on effects from moving from trained professionals to
other lesser trained professionals, and that was not the case here. (Baumer, Tr. 1733-1734).
Finally, Professor Baumer also asserted that Professor Kwoka is against all occupational

“licensing and that relying on these studies is one in;iication of Professor Kwoka’s extreme views.
(Baumer, Tr. 1809-1810). Professor Baumer’s critique and characterization of Professor Kwoka
views are wholly without merit. ‘

First, Professor Baumer admits that the studies were done properly. He identifies no
analytical flaws in the theoretical underpinnings or the empirical findings. In fact, he applauds
these studies. (Baumer, Tr. 1896-1897; CX0826 (Baumer, Dep. at 36-37)). Further, there have
been no studies in recent years that challenge this conventional and consensus view. (Kwoka,
Tr. 1054-1055, 1120-1121; CX0631 at 012-013; CCPFF § 574-577, 600, 1335).

Second, even if some of the studies are “old,” others are of recent origin. For example,
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Professor Baumer admits that one recent study by Kleiner and Kudrle is not too old. (Baumer,
Tr. 1971-1972). The Kleiner and Kudrle study, published in 2000, examined whether stringent
licensing standards were simply a barrier to entry for new dentists for the benefit of incumbent
dentists, or whether the stringent standards had the purpose and effect of assuring consumers
about the quality of new dentists. The study collected both price data and data on dental
outcomes, such as for untreated dental deterioration. The study found that states with the most
stringent licensing. standards had prices of dental visits 11% higher than states with low licensing
stringency. The study also found that the greater licensing stringency produced no incremental
benefits in terms of dental ﬁealth. (Kwoka, Tr. 1044-1046). Professor Baumer admits that the
study found that individuals from states with more restrictive dental practice provisibns had
greater untreated dental problems than individuals from states with less restrictive provisions.
(Baumer, Tr. 1971). Indeed, Professor Baumer testified that he has no reason to criticize the
Kleiner and Kudrle study. (Baumer, Tr. 1971).

More importantly, Professor Baumer himself relied on these studies in connection with
his 2007 article relating to the use of the internet to obtain prescription drugs. (Baumer, Tr.
1901, 1903). Professor Baumer conceded that as of the time of the 2007 article, he believed that
the studies were valid and that occupational licensing boards often served as protectionist bodies
improving the private interest of those regulated. In this article, Professor Baumer noted his
concern that pharmacy boards could be engaging in anticompetitive activity that resulted in
consumer harm, and that the actions of the pharmacy boards could simply be disguising
“economic protectionism.” (Baumer, Tr. 1903; CX0826 (Baumer, Dep. at 191-192)). Although

boards in many instances protect consumers, Professor Baumer agreed that “self-regulation
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could also be used to insulate the licensed professionals from competition . . . .” (Baumer, Tr.
1902; CX0826 (Baumer, Dep. at 194) (citing one authority who remarked that “contemporary
state licensure justifies local professional fiefdoms, perpetuates parochialism, and encourages
anticompetitive protectionism”); CCPFF 9 577-578).

His reliance on the studies in 2007 is consistent with his view that occupational licensing
boards still engage in some forms of anticompetitive conduct. (Baumer, Tr. 1898, 1901;
CX0826 (Baumer, Dep. at 39, 136, 211-212)). It was not until after he was engaged to testify for
the Board that his view of the earlier studies morphed. And even so, when asked at trial whether
he was prepared to repudiate his 2007 reliance on those studies in his own academic work,
Professor Baumer said “nd.” (Baumer, Tr. 1908-1910).

Professor Baumer also incorrectly maintains that the prior studies are distinguishable
because they analyzed entry restrictions on lesser but still trained professionals, and here the
operators are untrained. Professor Baumer admits that, even where the new product was to be
provided by a lesser trained professional, the incumbent professionals imposing the restraints
used the exact same justification - the potential competitors were woefully underqualified and
threatened the health and safety of consumers. (Baumer, Tr. 1852, 1916-1917). Professor
Baumer admits that such a justification is often a smokescreen (CX08.26 (Baumer, Dep. at 65-
66)) and that in many cases the health and safety justifications proffered by the boards turned out
to be false. (Baumer, Tr; 1852-1853). In fact, with respect to .reciprocity restrictions, based on
these prior studies Professor Baumer testified that “it would be prudent to maintain healthy
skepticism, given the history and the conditions there.” (Baumer, Tr. 1916-1917; CCPFF

605-609, 1335).
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Moreover, one study did examine harm caused by the exclusion of non-licensed dental
- assistants; more importantly from an economic perspective, the salient fact is that there has i)een
exclusion — harm follows from exclusion regardless of whether the excluded group is licensed or
unlicensed. (Kwoka, Tr. 1050-1051; CX0631 at 013). In fact, many boards studied based their
exclusionary cbnduct on the fact that using the “other” licensed occupation (e.g., dental
assistant) was unsafe. (Kwoka, Tr. 1041, 1043-1044; CX0631-009). Further, the exclusion here
also applies against hygienists and dental assistants (Jt. Stip. Law & Fact 1 33, 35-36; CX0056
at 005), which even Professor Baumer would concede makes the studies on par with one another.
(Baumer, Tr. 1969; CCPFF q 583-586, 597, 1335). |

Professor Baumer testified that Professor Kwoka’s use of the studies was one of several
facts purportedly exposing Professor Kwoka as an extremist engaging in a broad-based challenge
of occupational licensing. (Baumer, Tr. 1871). At trial, each of Professor Baumer’s bases was
undermined. As just noted, Professor Baumer himself endorsed these studies right up until the
time he was “engaged” by the Board. Second, when pressed to identify anything in the Kwoka
report or testimony that indicated a desire to abolish boards, Professor Baumer was unable to
identify anything other than the “gestalt” of the report. (Baumer, Tr. 1871-1878). For example,
he cited the following as evidence of Professor Kwoka’s anti-board position: “on the first page
of his report, he says, “[t]he board represents licensed dentists in North Carolina, who have a
material interest in prohibiting teeth whitening by non-dentists.” Professor Baumer then
admitted that he himself had testified fo the same point, and “corrected” himself. (Baumer, Tr.
1875; CCPFF §Y 152, 539, 616-618, 1335).

Further, Dr. Baumer has not staked out a position that all anticompetitive conduct has
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been stamped out; instead, he agrees that anticompetitive conduct undertaken by the healthcare
professional boards in the 1970s and 1980s still “certainly does occur,” and that there is
“absolutely” “continuing potential for ab—use by state boards.” (Baumer, Tr. 1898, 1901;
CX0826 (Baumer, Dep. at 39, 136, 211-121)). The licensing board restrictions existing today
are generically similar to those studied in the past, even if there may be some differences.
(Kwoka, Tr. 1122-1123). In fact, the Board’s exclusion of non-dentist teeth whiteners is even
more restrictive than the practicés examined in the studies of other professions. (Kwoka, Tr.
1051-1053, 1123). Those studies examined restrictions that were narrower in scope than
outright exclusion, but the same harm found in those cases — raising the price of the service
without a quality benefit to the consumer — will result from outright exclusion as well. (Kwoka,
Tr. 1051-1053, 1123; CCPFF Y 599, 604-606, 1335).

The studies discussed by Professor Kwoka provide a strong foundation for a presumption
that exclusionary conduct by a dental board is anticompetitive. (See also Baumer, Tr. 1982
(agrees that economists éan learn from other types of exclusionary conduct to make inferences
about new exclusionary conduct)). The type of horizontal restraint at issue here is presumed in
economic; to be anticompetitive absent some compelling justification because the restraint
necessarily results in a decrease in total consumer surplus. (Kwoka, Tr. 1009-1010, 1195;
CCPFF 9 544-568).

2. Evidence Shows Actual Anticompetitive Effects

As the theory and studies would predict, the Board’s anticompetitive conduct resulted in

substantial anticompetitive effects. Professor Kwoka detailed five types of harm to consumers:

(a) the loss of an innovative product alternative favored by some segment of
consumers,
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(b) the higher price paid by some prior consumers of kiosk/spa teeth whitening
who now shift to dentist provision,

(c) the smaller consumer surplus realized by prior consumers of kiosk/spa teeth
whitening who shift to less-favored OTC strips,

(d) the loss of consumer surplus by consumers of kiosk/spa teeth whitening who
now simply do not purchase teeth whitening services at all, and

(e) the higher price now faced by some former consumers of dentist teeth
whitening as a result of the increased demand for that service.

(CX0631 at 014; Kwoka, Tr. 1008-1014; CCPFF {7 681-710).

The Board’s campaign to shut down non-dentist teeth whitening operations in North
Carolina met with considerable success. Numerous teeth whitening operations closed; others
pared back operations and advertising. (E.g., CX0347 at 001 (Jan. 16, 2008) (Amazing Grace
Day Spa stopped offering teeth-whitening after receiving a cease and desist letter); CX0622 at
003 (July 16, 2007) (Champagne Taste/Lash Lady no longer provided teeth whitening services
after being sent a cease and desist letter); CX0623 at 003-004 (Feb. 29, 2008) (Savage Tan no
longer offered teeth whitening after being sent a cease and desist letter); CX0162 at 001 (Feb. 9,
2009) (Modern Enhancement salon would “no longer perform this service as per your order to
stop and will no longer perform whitening services unless told otherwise by the NC Board of
Dental Examiners.”); CX0814 at 001 (Aug. 31, 2010) (Savvy Salon shutting down because non-
dentist teeth whitening declared unlawful); CX0815 at 001 (Triad Body Care shutting down due
to Board); CX0050 at 001 (March 27, 2007) (Nicole’s Hair Salon shutting down).

Trial witnesses also testified to the effects of the Board’s campaign. Mr. Wyant, who
testified at trial, operated One Brighi Smile from December 2007 to January 2008. He had been

very successful: his operation served approximately 400 customers and generated between
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$35,000 and $40,000 in revenue. One Bright Smile was attracting people to Carolina Place
Mall, and the mall had been very pleased with this teeth whitening business. (Wyant, Tr. 873-
875). After the mall in which he operated received a letter from the Board, he was forced to
leave. (Wyant, Tr. 876-884). Mrs. Hughes, owner of SheShe Spa, testified that since receiving a
Cease and Desist Order from the Board in July 2007, her salon limited its teeth-whitening
services to “family members and friends that I know very well. I just don’t feel comfortable
advertising or offering it to anyone else.” (Hughes, Tr. 947, 950-951; CCPFF | 344-344-347,
635, 638, 640-641, 647). |

The Board’s letters to the malls had their desired effect. As a result of these letters,
operators of at least seven malls in North Carolina either terminated or refused to lease space to
non-dentists intent on operating teeth whitening facilities. Mr. Gibson, an attorney and CEO of
Hull Story Gibson, testified that his management company was no longer willing to lease space
to non-dentist teeth whitening operations after being informed by the Board that such operations
were unlawful. (Gibson, Tr. 633). HSG owns and manages five malls in North Carolina: Blue
Ridge Mall in Hendersonville, Cleveland Mall in Shelby, Carolina Mall in Concord, New Bern
Mall in New Bern, and Wilson Mall in Wilson. (Gibson, Tr. 613-614; CX0255 at 001-002
(email from Cathy Mosley, Manager of Hull Storey Retail Group LLC, dated Mar. 21, 2008)
(kiosk lease applicant must provide “proof” that the Board “will approve” teeth whitening
process); CX0525 at 001 (e-mail from Cathy Mosley, Mar. 21, 2008) (same)). Similarly, Simon
Malls decided not to lease after receiving the mall letter. (Wyant, Tr. 881-884; CX0629 at 002).
Other malls also declined to lease. (Wyant Tr. 881-884, 902-903; CX0629 at 002-003 (Carolina

Place Mall in Pineville — managed by GGP); CCPFF 9 330-350, 640-649).
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Sales into North Carolina of teeth bleaching supplies and equipment for use by non-
dentist-providers of teeth whitening services have decreased substantially. George Nelson, CEO
of WhiteScience, understood the cease and desist orders sent by the Board as “ordering
businesses to close. [The Board] issue[s] a cease and desist and they order [non-dentist teeth
whitening operations] to close and not to continue on the teeth-whitening business witﬁ no other
discussion or options . . . . I personally haven’t heard and been advised about any type of
permitting or other type of option. I’ve only heard about ordering the close of the business.”
(Nelson Tr. 850). Mr. Nelson testified that his company’s sales reached around $200,000
annually in North Carolina and then, as a result of the Board’s actions, “evaporated.” (Nelson,
Tr. 734-735,775.) At the retail level, this would be valued at over $1 million in sales. (Nelson,
Tr. 734).

| James Valentine aﬁd Joyce Osborn, CEOs of White Smile and BEKs respectively, gave
similar testimony. Mr. Valentine testified that Board opposition resulted in significant delay in
White Smile's expansion into North Carolina. Mr. Valentine stated that at its peak White Smile
operated in over 60 Sam’s Club stores simultaneously in roughly 28-29 states. White Smile
averaged $2000 each day it operated in a Sam’s Club location, and at good stores could make as
much as $3500 to $4000 a day. White Smile’s best day revenues from its combined Sam’s Club
operations was nearly $250,000. (Valentine, Tr. 548-549). Mr. Valentine’s company had
reached 130 employees; now in part due to the conduct of the Board, there are no employees and
his» business is almost dead. Mr. Valentine stated that as a result of this delay White Smile likely
lost close to half a million dollars in sales revenue. He estimated that White Smile would have

performed over 60 shows in North Carolina had it not been for Board opposition, earning a
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conservative $25,000 per show in sales revenue. (Valentine, Tr. 546, 568-569)." The Board’s
conduct also dissuaded potential investors from entering into North Carolina. (Valentine, Tr.
563-564).

Similarly, as a result of the Board’s actions, Brite White Systems’ proprietor, Joyce
Osborn, stopped selling her products into North Carolina. Brite White products have not been
sold in North Carolina since 2008. (Osborn, Tr. 671-674). But for the Board’s actions, Ms.
Osborn would again sell the Brite White System in North Carolina. (Osborn, Tr. 674-675;
CX0412 at 001 (March 29, 2010 (another large non-dentist teeth whitener, Beyond Dental &
Health discussed likely harm from North Carolina position)).

Moreover, the provision of same day teeth whitening in a mall at a relatively low price
was a significant service innovation. (Kwoka, Tr. 1011, 1184-1185; Baumer, Tr. 1973). The
ability to offer same-day procedures fills a niche in the market. (Kwoka, Tr. 1011; Baumer, Tr.
1974-1975; CCPFF 91 685-686).

Non-dentist teeth whiteners also innovate with respect to the delivery mechanism. For
example, non-dentist teeth whiteners have developed inexpensive trays that are low-cost,
convenient, and custom fit to each consumer (the consumer biting into a wax-like impression
material built into the tray itself). These trays are a significant departure from the trays
commonly used by dentists, which require the taking of alginate impressions, the creation of a
model, and the formulation of the tray itself — a procedure that is costly, elaborate, and often
literally gag-reflex inducing. (Giniger, Tr. 197-201; Valentine, Tr. 521-523) Their products are
not commodities — each of the distributors has invested in R&D to come up with their own

unique product. Manufacturers of non-dentist teeth whitening systems consulted with dental
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professionals when developing their products and protocols to try and insure that their products
were safe and effectivé. (Osborn, Tr. 651-652, 665-666). For example, Ms. Osborn’s Brite
White System’s LED light obtained SIO(k) clearance from the FDA, which states that the “Brite
White Teeth Whitening System performs as intended and does not raise any new safety or
efficacy issues.” (Osborn, Tr. 711; CX0534 at 001-002). These advances are good for the
consumers. (Kwoka, Tr. 1184-1185; Baumer, Tr. 1974-1975). In sum, the Board’s conduct has
removed innovative products from the market and lessened the incentive and ébility to innovate
due to substantially diminished returns on investment.

The exclusion of non-dentists in the North Carolina teeth whitening market necessarily
makes consumers worse off. (Kwoka, Tr. 1008-1010). Consumers whose top choice was non-
dentist teeth whitening are forced to choose an inferior alternative, either dentist teeth whitening
br OTC strips. (Kwoka, Tr. 1008-1009, 1011-1012; Nelson, Tr. 73 9-742; Valentine, Tr. 552-

-553; Osborn, Tr. 662-664; CX0643 at 001). Prior to the exclusion, these consumers chose non-
dentist teeth whitening because they preferred a cheaper alternative to dentists and a qﬁicker
alternative to OTC strips, but after exclusion those characteristics are not available to them.
(Kwoka, Tr. 1181-1182). Consumer satisfaction with non-dentist teeth whitening was high.
(Giniger, Tr. 322-323; Wyant, Tr. 880; Valentine, Tr. 556-557 (Sam’s); Nelson, Tr. 736-737,;
Osborn, Tr. 661-664; CX0489 at 044). Dr. Giniger has administered numerous consufner
satisfaction surveys on teeth bleaching and has observed that most people who undergo the
procedure are satisfied with the result. (Giniger, Tr. 322-323, 345; CX0576 at 005). Dr.
Giniger explained that at its core, non-dentist providers of teeth bleaching services offer

consumers value propositions that many consumers want. (CX0632 at 022). Mr. Wyant testified
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that only one out of about 400 customers expressed dissatisfaction, and consequently, did not
have to pay. (Wyant, Tr. 880). In fact, the Board is unaware of more than a handful of
consumer complaints regarding non-dentist teeth whitening. (Respondent’s Response RFA §
18).

Consumers who want quick results now must make an appointment with a dentist. For
some consumers, in order to maintain affordable prices, they will forego the same day whitening
and opt for the low cost OTC products. Still other consumers drop out of the market entirely.
(Kwoka, Tr. 1012-1013). Moreover, even consumers who favored the dentist over salons are
harmed. The lack of competition permits dentists to maintain price above what it would have
been with competition. Indeed, Professor Baumer concedes that consumers will suffer from loss
of convenience and higher prices. (Baumer, Tr. 1726-1727, 1841; CX0826 (Baumer, Dep. at
122-123)); CCPFF 9 681-690).

Professor Baumer testified as to his belief that consumer harm may be concentrated on
the poor and the young. (Baumer, Tr. 1730; CX0826 &Baumer, Dep. at 106)). Even if true, that
demonstrates harm nonetheless.

L The FTC Has Jurisdiction Over The Board And Its Conduct

As part of its State Action Opinion, the Commission conclusively determined that the
Board was subject to FTC Jurisdiction. State Action Opinion at 5-6. |

J. The Challenged Conduct Affects Interstate Commerce.

The Board’s conduct affected a substantial amount of interstate commerce. The Board
sent letters to out-of state non-dentist manufacturers, mall operators; and potential non-dentist

teeth whiteners. These out-of-state entities accounted for millions of dollars of sales in North
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Carolina. (Valentine, Tr. 546, 582, 568-569; Nelson, Tr. 734; Osborn, Tr. 674-675; Gibson, Tr.
632-633; CX0204 at 001; CX0261 at 001). Out of state distributors testified to millions in lost
sales attributable to the Board’s conduct. (CCPFF 19 657-658; see also  674).

K. The Board’s Anticompetitive Conduct Has No Offsetting Efficiency
Justifications

The Board has not proffered a cognizable or valid efficiency justification. As discussed
below, the Board’s particular “public safety” defense is not cognizable under the antitrust laws.
Even if it were, however, merely asserting an efficiency is not sufficient. Historically, boards
have used safety as a “smokescreen” for anticompetitive conduct. (CX0826 (Baumer, Dep. at
65-66)). This particular public safety defense is not supported by the facts.

Here, the record shows that non-dentist teeth whiteniﬁg is safe relative to other means of
teeth whitening, and in absolute terms. In fact, salon teeth whitening is likely safer than other
types of teeth whitening. All methods use the same active ingredient, hydrogen. peroxide. The
in-office dentist treatment uses the highest concentration, and may pose the greatest risk to
consumers both in the short and long run. In the office, unlike the salon, the gums must be
protected from the highly concentrated hydrogen peroxide solution. Further, even if there were a
cognizable and valid health and safety “justification,” there are ways to achieve any legitimate
objective that are less restrictive than a total ban of non-dentist teeth whitening.

1. Dr. Martin Giniger Credibly Dispelled The Board’s Argument That
Non-Dentist Teeth Whitening Poses Health Risks

Dr. Martin Giniger is a licensed dentist, having obtained a doctor of dental medicine with
honors in 1984. Dr. Giniger also has an MsD in Oral Medicine (1993), and a PhD in Biomedical

Science (1993), with a specialization in oral biology. (Giniger, Tr. 78-79). In the area of teeth
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whitening, he has taught at prestigious dental schools, published in peer reviewed journals,
conducted clinical studies, received prestigious awards and grants, consulted with major
manufacturers such as Proctor & Gamble, Johnson & Johnson, and Discus Dental, helping to
develop extremely successful products, and received numerous patents. (Giniger, Tr. 88-99).
Dr. Giniger is one of the world’s foremost experts on teeth whitening. (CCPFF {9 774-795).

In formulating his opinions in this matter, Dr. Giniger reviewed the documents produced
by the Boal_rd and by third parties. (Giniger, Tr. 106-107). He also conducted an extensive
review of the relevant scientific literature, including the materials referred to in Dr. Haywood’s
Report, and also drew on his extensive knowledge and expertise in the field of oral care and teeth
bleaching. (Giniger, Tr. 106-107). The information and dpinion evidence provided by Dr.
Giniger were well-supported and credible, and should be givén great weight.

Dr. Giniger testified to a complete absence of evidence in the literature that vital teeth
bleaching by non-dentists poses material risks to consumers greater than those posed by
similarly engaged dental professionals. (Giniger, Tr. 267-268; CX0653 at 044). Teeth
bleaching, by whomever provided, is safe and effective, and there is no evidence that non-dentist
teeth bleaching poses a greater risk than dentist teeth bleaching. (Giniger, Tr. 121-123, 278-2}79;
CX0653 at 005, 046; CCPFF 9 716-721).

Over the last 20 years, millions of consumers have safely bleached their teeth without
dental involvement and there is not a single study demonstrating substantial, non-transient harm
from non-dentist teeth bleaching or OTC products. (Giniger, Tr. 121-123, 430-431, 453-455;
CX0653 at 005; Haywood, Tr. 2729). In fact, the availability of non-dentist-provided teeth

bleaching may contribute to dental health by increasing consumer appreciation of oral health and
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hygiene. (Giniger, Tr. 124).

The most common side effects from bleaching of vital teeth are dentinal hypersensitivity
and gingival irritation; however these side-effects are very transitory and of no clinical
significance. (Giniger, Tr. 214; CX0653 at 026-027; Haywood Tr. 2711). In any event, where
dentinal or gingival discomfort requires treatment, it responds to simple measures including
taking of NSAIDs, use of desensitizing gels, and, most importantly, discontinuing the bleaching
regimen, at least briefly. (CX0653 at 027; Giniger, Tr. 215-216). Moreover, dentists are
generally unable to predict such sensitivity. (Hardesty, Tr. 2814; Wester, Tr. 1369; CCPFF
929-930).

More serious purported health issues have no clinical or other foundation. There have
been no reports of allergic reactions or anaphylactic shock. (Haywood, Tr. 2729; Giniger, Tr.
355-356; Hardesty, Tr. 2818).

Dr. Giniger thoroughly debunked Respondent’s wide-ranging assertions of potential and
actual harm, making the following points:

0 clinical studies have demonstrated the safety of hydrogen peroxide at
levels used by non-dentists and over-the-counter products

0 “tens or hundreds of millions of people who have undergone teeth
bleaching and not one scientific report, not one.” “Not one published
incident ever -- ever -- of any harm” (Giniger, Tr at 279, 123).

0 purported risks to enamel unsupported by credible evidence

o . purported risk of allergic reaction

0 studies performed or relied on by Dr. Haywood, the Board’s industry
expert, are either flawed or misinterpreted

o} he is “a hundred percent sure” that the single report of actual harm due to
non-dentist teeth whitening reported by the Board (the Runsick allegation)
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is unrelated to bleaching performed four days before onset of symptoms
(Giniger, Tr. at 275-276).

As discussed below, Dr. Giniger thoroughly discredited Dr. Haywood’s testimony. In
particular, Dr. Giniger demonstrated that Dr. Haywood’s concern with masking had no
reasonable‘ basis. Masking would be a problem if teeth whitening resulted in a dentist missing a
pathology that then caused otherwise unremediable harm to a patient. Dr. Giniger testified to 15
separate, independent events that would have to occur before masking due to non-dentist teeth
whitening could have clinical significance. The unlikelihood of such a sequence is buttressed by
the fact that Dr. Haywood could not identify one case report involving masking. (CCPFF Y 993-
995).

2. Dr. Haywood’s Testimony Is Flawed And Not Credible

Dr. Haywood is the co-developer of the take-home teeth whitening process used by
dentists. He has demonstrated an ongoing “liberality of thought” when promoting nighfguard
vital bleaéhing, the technique he co-developed, but is not so forgiving when analyzing any
product or method that might compete with his preferred technique. For example, Dr. Haywood
early on insisted that the absence of evidence of harm from dentist-provided nightguard vital
bleaching is ample evidence of ité safety; but he also insists, most vociferously, that the absence
of evidence of harm from non-dentist-provided teeth bleaching, despite millions upon millions of
applications, is meaningless. (Haywoqd, Tr. 2590-2593). Dr. Haywood admits to knowing little
about non-dentist-provided teeth bleaching products and practices, and (despite his retention in
this matter) has no interest in learning more because, he says, non-dentist providers are quacks

and charlatans and what they are doing is simply wrong. (Haywood, Tr. 2645-2650, 2748). They
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are bad people doing bad things because Dr. Haywood, unburdened by facts, says so. Dr.
Haﬁood does not save his animus for small business people alone. He repeatedly, but again
with no evidence other than his say-so, asserted that large OTC teeth whitening product
manufacturers, like P&G, were impelled by the demands of commerce to market ineffective and
harmful products. Indeed, he claimed that a P&G representative told him that P&G knowingly
sold an ineffective paint-on teeth whitening product, the better to compete with a paint-on
Colgate teeth bleaching product. Unfortunately for Dr. Haywood, Colgate brought a lawsuit
challenging the effectiveness and superiority claims of that very P&G product in P&G’s
advertising, but the product was found to be effective by a unanimous jury. (Haywood, Tr.
2624; Colgate Pélmolive v. Proctor & Gamble, 03-CV-9348 (Docket #40, Judgment dismissing
complaint)). Indeed, Dr. Haywood’s conduct and testimony repeatedly demonstrate his abiding
interest in nightguard vital bleaching and his lack of objectivity on matters affecting the prestige
and position of dentist provided nightguard vital bleaching among teeth whitening alternatives.
If that were not enough, Dr. Haywood also views the question of whether non-dentists may
provide teeth bleaching services or assistance as a wedge issue in dentist control of areas
traditionally within the ambit solely of dentists. (Haywood, Tr. 2632). His testimony relating to
potential harms from teeth whitening is entitled to no weight. |
0 Dr. Haywood reached mutually inconsistent opinions: teeth whitening by

non-dentists wastes consumers money because it is ineffective and yet is

so effective that a dentist could be fooled into not noticing that a damaged

tooth has been bleached.

0 Dr. Haywood mischaracterized two EU studies to support the use of his
nightguard vital bleaching method for children, and for the long term. The
EU in fact concluded that a lack of evidence existed to support bleaching

for children. The EU in fact concluded that Dr. Haywood’s study, using
only 9 patients, was insufficient to support long term use.
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o Incredibly, Dr. Haywood testified that it would be irrelevant to him if
there were 500 million uses of non-dentist teeth whitening without
reported harm. He testified that virtually no amount of data could
convince him of the safety of non-dentist teeth whitening. He discounted
the absence of reports of harm from any of the states permitting non-

" dentist teeth whitening.

Q: You acknowledge that you've created a catch-22 where that would
perpetually bar non-dentists from providing teeth whitening even if
it were true in fact that that was perfectly safe?

A. That's exactly what I believe, yes, sir. (Haywood, Tr. 2730).

0 Despite being a paid consultant for the ADA on teeth whitening and a
retained expert in this matter, Dr. Haywood never contacted the ADA to
determine whether the ADA request for complaints had turned up
anything.

0 Dr. Haywood compared non-dentist teeth whitening to "assisted suicide,"
"abortion," "jumping out of a plane without a parachute,” and people
walking across the street without looking, as well as the infamous
Tuskeegee syphilis study.

0 Dr. Haywood testified that dentists must make a stand with teeth
whitening or their profession is in jeopardy.

0 Dr. Heymann, Dr. Haywood’s co-inventor of the Night Guard Vital
Bleaching method, has written that Dr. Haywood’s opinion that dental
supervision was required before teeth whitening neglects abundant,
credible scientific evidence and is wrong.
o P&G, traditionally aligned with dentists, characterized the view of Dr.
Haywood and the ADA that dental supervision was necessary, as based on
shoddy science and motivated by commercial interests.
(CCPFF 19 819-825, 836-838, 846-847, 851, 855, 893, 906, 1000, 1004, 1027, 1029, 1031;
CX0496; CX0497 at 005; see also Haywood, Tr. 2712).

Because of Dr. Haywood’s positional bias and lack of analytical rigor, his testimony is

not credible and his opinions should be disregarded. (CCPFF 9 800-906).
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3. Unrebutted Testimony Of Distributors And Operators Shows That
No Harm Has Occurred

Five industry participants testified as to the safety record of non-dentist teeth whitening.
Mr. Valéntiné, Mr. Nelson, Ms. Osborn, all manufacturer/distributors, testified that their
products had an impeccable safety record. (Valentine, Tr. 600; Osborn, Tr. 664-665; Nelson, Tr.
736). A non-dentist operator, Mr. Wyant, testified that his operations experienced no safety
issues. (Wyant, Tr. 880). Ms. Osborn testified that she had never received a report that
consumers of her teeth whitening product had reported any safety iséues. (Osborn, Tr. 664—665).
Mr. Nelson, whose company has accounted for over a million procedures, testified that his
company had not received a single claim against its insurance policy and not a single complaint
of serious harm. (Nelson, Tr. 736, 771). And Mr. Valentine testified that the only claim
received by White Smile, out of over 100,000 teeth whitenings, related to gum sensitivity.
(Valentine, Tr. 560-561). The Board’s response has been to proffer hypothetical,
unsubstantiated allegations. (CCPFF § 734-735, 844-853, 868, 869).

4. Non-Dentist Teeth Whitening Has Equal, If Not Superior, Safety
Characteristics To OTC And Dentist Provided TW

Various factors indicate that whitening in a salon or kiosk is, if anything, likely to be
sgfer than dentist or OTC teeth whitening. It is acknowledged that the higher the concentration
and the more acidic the peroxide, the greater the risk of dentinal sensitivity and gingival
irritation. In-office dentist Whitening uses a higher concentration of peroxide, generally
requiring a more acidic solution, both of which increase the risk of sensitivity and harm. In-
office dentist whitening may use lasers or other high intensity lighting that produces greater heat,

with resulting potential for pulpal injury; but LED lights, the only kind of light used by non-
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dentist-providers, are inhereritly cool. (Giniger, Tr. 186-187, 192, 213-215; CX0653 at 027,
038-044; Haywc;od, Tr. 2710). Further, there is more possibility of overuse from a dentist take-
home kit or an OTC product than va one-time or occasional salon visit. As Mr. Valentine
observed, “an eight-year-old can walk into a Walgreens and go buy Crest Whitestrips and use
them every day for the rest of their life with no action from the dental board . . ..” (Valentine,
Tr. 599-600).

5. Sanitation Is Used As A Pretext

Testimony by Board witnesses that sanitation issues justify shutting down non-dentist .
teeth whitening is unsubstantiated at best. Although dentists testified that salons were
unsanitary, they admitted they had no basis for this testimony. The Board has never conducted a
systematic assessment of sanitation and infection control measures taken by non-dentist teeth
bleaching establishments. (Hardesty, Tr. 2822). In fact, the sanitation standards for salons in
North Carolina are strict, detailed, and voluminous. Salons are inspected for compliance
regularly. As such, salons are subject to stricter requirements and enforcement than dental
offices. (Nelson, Tr. 849; Wester, Tr. 1416; Owens, Tr. 1665; compare CX0828 at 001 (Board
sanitation rules) with CX0827 at 001-006 (Cosmetology Board sanitation rules)).

To minimize issues of sanitation (as well as run-ins with dental boards), manufacturers
have in;:reasingly designed products for use by non-dentist bleaching facilities that are in sterile,
" pre-packaged single-use containers meant to be self-applied by the consumer. (Giniger, Tr. 262-
263; Valentine, Tr. 521-522; Osborn, Tr. 655; Nelson, Tr. 757-758; CX0653 at 036-037). In
addition, non-dentist-provided teeth bleaching protocols describe and require sanitation and

infection control procedures that include disinfection, and other measures, including donning
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-fresh gloves for each customer (likely using the same non-sterile gloves used in most dental

offices throughout the country). (CX0653 at 036-037; Osborn, Tr. 653; Nelson, Tr. 750, 757;
Valentine, Tr. 535-541). Moreover, hydrogen peroxide is itself a potent antimicrobial agent and
likely helps prevent any possible cross contamination. (Giniger, Tr. 263; CX0653 at 036).
Finally, Board members criticized the lack of running water in non-dentist operations, but (1)
there was no evidence that running water is necessary, and even it were, (2) the Board members
were unaware that the salons had running water, and that mall kiosks had access to running
water. (CCPFF 49 1077-1102).

Despite the proliferation of non-dentist-provided teeth ;bleaching establishments
throughout the country in recent years, no witness could identify any instance, anywhere, of the
transmission of TB, hepatitis, or other communicable diseases being transmitted through non-
dentist-provided teeth bleaching. (CX0653 at 036; Hardesty, Tr. 2829; Owens, Tr. 1404-1408;
CX0565 (Hardesty, Dep. at 145). No witness had so much as read a report that such a thing had
happened even at a distant time and place. (CCPFF § 1077).

The dentists themselves do not require extraordinary sanitary or safety measures be taken
in conjunction with patients’ at-home teeth whitening. Patients are not advised to wear goggles
at home. (Wester, Tr. 1366-1367). Dentists do not necessarily advise patients to sterilize the
syringe containing bleaching solution before applying it to the tray, nor are patients instructed
that their hands should be sterile before handling the tray. And in-office, dentists use gloves, but
not sterile gloves. Gloves are used to protect the dental professionals from infections potentially
carried by their patients. (Hardesty, Tr. 2781-2782).

In fact, the Board acknowledges that dentist offices sometimes operate under-unsanitary
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conditions. (Respondent’s Response to RFA 9§ 32-33). Moreover, the North Carolina Dental
Society recently reported that patients may have contracted potential fatal diseases due to
microbes accumulating in standing water in dental equipment. (CX0508 at 036; Wester, Tr.
1412 (Dr. Wester agrees that there could be "potential fatal issues in dentist's offices" associated
with dental equipment using runniﬁg water); Owens, Tr. 1671-1672). In short, there is no
evidence that sanitatién issues.in salons are greater than those presented in dentist offices, and’
may be less. As shown above, the Board’s concerns about sanitation are not credible.

Further, the Board could have easily contacted a state or local department of health or
other responsible official with a complaint about sanitation or any unhealthful conditions at a
non-dental teeth whitening business, but has not done so. (CX653 at 037; CX0555 (Brown, Dep.
at 187)). The Board admits that in the event of risk to the public, it would indeed contact a
health department, seek assistance from law enforcement agencies, or seek a temporary
restraining order. (CX0556 (Burnham, Dep. at 102-103, 166-167)). The Board had ample
opportunity to do so. The fact that no such actions were taken confirms the pretextual nature of |
these arguments.

6. The FDA, Which Classiﬁes Hydrogen Peroxide As A Cosmetic, And
Other Government Agencies, View Hydrogen Peroxide As Safe

As noted above, the FDA has always treated hydrogen peroxide as a cosmetic. (CX0646
at 001; CX0532 at 001; CX0630 at 001-002). To qualify as a cosmetic, the product must be “for
cleansing, beautifying, promoting attractiveness, or altering the appearance.” (CX0630 at 001-
002).

Currently, the ADA has petitioned the FDA to change the status of hydrogen peroxide
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from a cosmetic to a drug. Ifthe ADA has its way, CWS and other OTC pfoducts will requite a
~ prescription. That petition, filed in 2009, .remains pending. (CX0160 at 001-002). The ADA
petition is based on faulty science according to numerous sources.” (CX0497 at 001-006 (Dr.
Heymann); CCPFF q 1124).

Based upon a review by the Life Sciences Review Office of the Federation of American
Societies of Experimental Biology, the FDA has found that hydrogen peroxide is generally
recognized as safe (GRAS) for use in the production of various foods. (Giniger, Tr. 213;
CX0653 at 025). |

The United States Department of Agriculture has determined that hydrogen peroxide is
safe and suitable for use in the production of meat and poultry products and may be used in the
producﬁon of organic crops and livestock. (Giniger, Tr. 211-212; CX0653 at 025). The United
States Environmental Protection Agency has authorized the application of hydrogen peroxide to
foods as a pesticide. (CX0653 at 025-026).

7. Experience of the Board Members In North Carolina Supports Safety
Of Non-Dentist Teeth Whitening

Despite the proliferation of non-dentist teeth whitening in North Carolina, the Board
received reports of only two or three instances of consumer harm over a seven year period
(Response to RFA 9 18; CX0573 (White, Dep. at 52). None of these consumer complains were
substantiated. The case of Mr. Runsick, the only one presented in Court, will be discussed

below. During this same period, the Board acknowledges that dentists themselves caused harm

® The ADA has on occasion changed its views with respect to public health risks. See Editorial,
The Effect of Flourine on Dental Caries, 31 J. Am. Dental Ass’n 1360, 1362-63 (1944) (ADA
initially opposed the use of flouride in drinking water).
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from teeth whitening. (CCPFF §§ 1055-1059).

The Board is not aware of any study showing that dental teeth whitening is safer than
teeth whitening provided at a mall or salon. (Respondenf’s Response to RFA §21). Other than
the three alleged incidents, Board members testified that they are not aware of any evidence any
form (e.g., personal experience, empirical literature) that the practice of tooth whitening by non-
dentists has caused any harm other than transient or temporary sensitivity or irritation. (CX0555
(Brown, Dep. at 97); CX0554 (Allen, Dep. at 95-96); CX0560 (Feingold, Dep. at 254); Hardesty,
Tr. 2818; CX0570 (Owens, Dep. at 138); Wester, Tr. 1405-1406; CCPFF | 735-736, 900-909,
924-930).

Notably, although the Board is unaware of any non-dentist teeth whitening safety
concerns, the Board has in its possession reports of the dangers from dentist teeth whitening. For
example, the Board produced an FDA document reporting:

Adverse Event Report: Discus Dental Zoom 2 Teeth Whitening System Zoom Teeth

Bleaching by Dentist, '

Patient Outcome Other; Disability

Event Description

This report pertains to severe bums to the gums during the zoom 2 teeth bleaching
system. During the procedure, the uv lamp over my teeth caused intense pain on
my upper gums and teeth, which turned red at first. Then the color changed to
purple. It has been six days since the teeth whitening procedure and mv gums
look pus-like with need for debridement. Of note, the color of my teeth have
reverted back to its former color only after 6 days of zoom 2 whitening in the
dentist’s office.

(CX0535 at 001 (June 4, 2007)). The Board has also identified at least one example of a North

Carolina dentist causing non-transitory harm to a patient while performing a teeth-whitening

procedure. (Respondent’s Response to Interrogatory 9 24; Respondent’s Response to RFA ] 31).
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8. Experience Of Other States Supports Safety Of Non-Dentist Teeth
Whitening

Several states have permitted non-dentist teeth whitening. In many of these states, the
dental boards are subject to disinterested supervision to varying degrees. For instance, in
California, “[tJhe board which operates under the state Department of Consumer Affairs, found
that businesses were not violating state law, because the bleaching agent is far less than
prescription strength and the lights customers sit under are similar to a flashlight bulb. Also,
operators do not touch the client's mouths . . . .” (CX0488 at 049). In deciding that non-dentists
could perform teeth whitening, the Wisconsin Department of Regulation and Licensing General
Counsel and the Department of Justice explained:

Teeth bleaching is markedly different from prophylactic teeth cleaning. It
involves the application of a commonly available substance, hydrogen peroxide,
to change nothing more than the color of the outer layer of the tooth enamel. This
process produces no changes in the texture or structure of the teeth. Whitening is
primarily a cosmetic exercise with no significant health implications.

Besides, it is now common for people who are not dentists to whiten their own
teeth. Numerous products for that purpose are readily available without a
prescription. These products are classified as cosmetics by the Food and Drug
Administration. It would be unreasonable to conclude that all these people were
guilty of the crime of practicing dentistry without a license by treating or caring
for their teeth with a cosmetic for the purpose of whitening them.

There are undoubtedly some who will operate unscrupulous or incompetent
commercial ventures which purport to whiten teeth. Those who are harmed by
these ventures are not without a remedy even though the operators may not be
prosecuted for practicing dentist without a license. Like other consumers who
have been harmed by the provision of inadequate or improper services, they may
complain to the Office of Consumer Protection for redress.
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(CXO0651 at 003); see also CX0650 at 004 (Teninessee AG rejecting Tennessee Board’s position:
“In the absence of specific, supporting statutory authority, we do not believe that a Court would
uphold an attempt to regulate and characterize — as the practice of dentistry — the application of
over-the-counter teeth whitening formulations and the performance of activities incident to such
application™); CX0288 at 001 (FDA told Idaho that non-dentist teeth whitening is lawful)).

In Ohio, “[p]roviding a customer with materials to make trays and demonstrating to them
how to use them was not necessarily the practice~0f dentistry, when it was specifically for
bleaching.” (CX0419 at 001; CX0649 at 001 (Aug. 2006) (“so long as the customer applied the
material to his own tecth, and no one else places their hands in the customer’s mouth, that the
customer can do basically anything they want to their own mouth/teeth.”); CX0108 at 042 (Ohio
Cosmetology Board); Nelson, Tr. 668 (permissive states)).

The ADA and North Carolina requested dental boards and societies in all states to submit
“any reports from people who were injured, burned, whatever using these kiosks.” (CX0469 at
002; CX469 at 003-004 (“Dentists Who See Whitening Harm Urged to Report It”)). The
absence of such a list is telling as it would have been in the interest of North Carolina to submit a
list of such incidents to the Court. In fact, Dr. Haywood was a consultant for the ADA and an
expert for the Board, yet testified that he did not even request such information from the ADA.
This lack of reported harm is borne out by evidence in the record. For example, in respoﬂse to
the North Carolina request, the “LDA [Louisiana Dental Association] has not had anyone call
with that sort of complaint.” (CX0469 at 002). Similarly, Kentucky reported the absence of
consumer harm, where one official noted in August of 2008 that there had been “no complaints

of actual harm. I'm not even sure that any patients themselves have actually complained, only
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other dentists, etc.” (CX0526 at 001).

If non-dentist teeth whitening was systematically harmful there should have been
considerably more complaints from consumers to the Board. (Kwoka, Tr. 1078, 1081, 1082-
1083; Giniger, Tr. 345-346). Professor Baumer agrees that if there was a health problem with
non-dentist teeth whitening he would expect to see, but did not, systematic reporting of such
over the years through consumer complaihts and through the need for dentists to perform
remedial work to repair the damage. (Baumer, Tr. 1962, 1967-1968; CX0826 (Baumer, Dep. at
162); CCPFF § 1223-1224).

Furthermore, the unrebutted testimony shows the absence of harm from non-dentist teeth
whitening. For example, Mr. Valentine stated that after 100,000 bleachings he has no
reservations about the safety and effectiveness of White Smile provided teethlbleaching.
(Valentiné, Tr. 547). Mr. Nelson stated that White Science has had over 1 million bleachings
without the types of concerns raised by the Board. (Nelson, Tr. 733, 736). Ms. Osborn testified
to the same effect. (Osborn, Tr. 664-665). Out of all of these millions of teeth bleachings, the
record reflects only one claim against a liability policy, a claim regarding transient gum
sensitivity settled for $1200. (Nelson, Tr. 736; Valentine, Tr. 560). Dr. Giniger testified to the
tens of millions of whitenings that have occurred without documented harm. (CCPFF 9§ 734,
918, 997).

In short, there have been myriad non-dentist teeth whitening procedures throughout the
country, as well as a request by the ADA and North Carolina for reports of harm, and yet a
complete dearth of reported incidents.

9. Statements By Dental Community That Non-dentist Teeth Whitening
Is Safe.
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The American Dental Association reported in a July 2010 article entitled Frequently
Asked Questions-on Tooth Whitening Safety that “[w]hether tooth whitening is performed under
the care and supervision of a dentist, self-applied at home or in a non-dental setting, whitening
materials are generally well-tolerated when used appropriately and according to directions.
Tooth sensitivity is not unusual but it normally is self-limiting and resolves.” (CX0227 at 005).

The President of the NCDS testified that teeth whitening services are safe for 90% of
users. While the remaining 10% may experience some sensitivity, less than 1% would
experience a serious side-effect, such as an allergic reaction. Such a reaction could also occur
during an in-office dentist teeth whitening. (CX0578 (Parker, Dep. 191-194)).

Many of the non-dentist services have been specifically endorsed and/or used by dentists.
For example, the WhiteScience product is endorsed by Dr. Mills, Dr. First and Dr. Verber, and
the BEKS system has been endorsed by Dr. Trella Dutton. (Nelson, Tr. 731-733; Osborn, Tr.
658-659; CCPFF 9 467).

10.  Allusions To HIPAA Violations, Deception, And Lack Of Recourse
For Consumers Are All Without Foundation

The Board has thrown together a hodge-podge of other unsupported public safety
justifications for its conduct.

Consumer Deception. Without any foundation, the Board has claimed that non-teeth whiteners

deceive customers into believing that the teeth whitening is being performed by a dentist or other
health care professional. The Board admits it has no basis for this allegation. (Respondent’s
Response to RFA ¥ 29; CX0566 (Hardesty, IHT at 112); Baumer, Tr. 1951).

Such deception is extremely unlikely. The operators typically provide disclosure
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material to their customers which state both that the operator is not a dentist, that the operator is
not making any diagnosis, and that the customer should see a dentist if he has any dental
concerns before undergoing whitening. (CCPFF 99 1182-1183). |

Common sense also suggests that a “reasonable” customer is not likely to believe the

" teeth whitener to be a dentist. Much of thé whitening occurs in salons by the same individuals
that are polishing nails and styling hair. The Board proffered no evidence than suggests that
dentists moonlight as cosmetologists, or that consumers believe that to be within the realm of
possibility.

Professor Baumer cites the deceptive use of “medical garb” as one of the bases for his
opinion that a ban is efficient. (Baumer, Tr. 1934). When pressed on this point Professor
Baumer stated that his primary basis for the assumption was that Professor Kwoka had addressed
the allegation:

What I do definitely see is he's [Professor Kwoka] considering that possibility,
and -- so if I might use a phrase where there's smoke there's fire. There's been
allegations to that effect and he is discussing it. If -- if it wasn't, say, a
probability, he wouldn't discuss it. (CX0826 (Baumer, Dep. at 058)).
Professor Baumer then conceded that he, the same as any expert, “would often anticipate what
the other side may say and consider it even though I don't believe it is a problem.” (CX0826
(Baumer, Dep. at 058). Indeed, that was precisely what Professor Kwoka had done. (CX0654 at
011 (“One Board claim is . . .”)). Professor Baumer acknowledged that he had no basis for
concluding that consumers had been deceived other than “legal briefs supplied by Allen and

Pinnix that allege that this practice could take place” (CX0826 at 056), also clearly an

insufficient foundation for an expert opinion. (CCPFF § 1334).
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HIPAA. Without any foundation, Board witnesses wildly asserted their concern for “ Hipaa”
(Health Information Portability and Accountability Act) privacy violations, alleging that the
operators were collecting medical information and selling it on the open market. The record is
devoid of any evidence that this has occurred, and the Board witnesses admitted as much. In
fact, witnesses testified that no such information is gathered, let alone sold. (Nelson, Tr. 824;
Valentine, Tr. 594; CCPFF 1Y 1130-1132).

Alleged HIPAA violations were a key building block for Respondent’s economic expert.
(Baumer, Tr. 1951, 1956). The basis for his belief was the Board’s Counsel and Counsel’s brief
- nothing more. (Baumer, Tr. 1951-1952, 1955, 1721). (CCPFF § 1334).

Recourse for Harm. Without any foundation, the Board asserts that non-dentist teeth whitening

operators will flee if any customer is harmed and seeks recourse, and that if they do not
disappear, they nevertheless will be judgment-proof because they are formed as limited liability
corporations.

The record shows that the teeth whiteners and the manufacturer/distributors carry liability
insurance, and the places they operate have significant reputations to protect. White Science, in
addition to requiring its customers to carry their own insurance, also requires them to pay for a
rider on the White Science policy. (Nelson, Tr. 736-737). Brite White requires its customers to
obtéin product liability insurance. (Osborn, Tr. 702). Mr Valentine stated that White Smile
maintained a $2 million liability insurance policy at the beginning of its relationship with Sam’s
Club. White Smile later increased its liability insurance to $4 million when it subsequentl_y
began operations with the Home Shopping Network. (Valentine, Tr. 560). The record reflects

only one claim: a Sam’s Club customer against White Smile’s liability insurance due to gum
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irritation, a claim settled for $1200. (Valentine, Tr. 560). Moreover, malis themselves require
kiosk operations to show proof of liability insurance. (Gibson, Tr. 636). And of course malls
themselves have a reputation to uphold and do not take on tenants that will endanger their
customers. (Gibson, Tr. 621-623; Baumer, Tr. 1929-1930 (malls and Sam’s putting “corporate
wealth” behind non-dentist teeth whitening cuts against fly-by-night accusation))‘. Further,
salons are not fly-by-night operations existing solely to whiten teeth. The cosmetologists in
North Carolina undergo rigorous training and are subject to strict regulation of their main salon
business. (Hughes, Tr. 930-931; CX0827 at 001-006 (Cosmetology Regulations)). Salons
operating teeth whitening as an additional source of revenue have a lot to lose by harming their
customers. As for those operations that have adopted a corporate form, this form is commonly
accepted in the business world. And the existence of liability insurance produces a “deep
pocket” even if the operator had limited assets in the corporation. (CCPFF 9§ 1108-1116).

Finally, Mr. Runsick, the only customer identified as seeking recourse, was able to speak
to both the kiosk operator and the owner of the company that supplied the operator with teeth
bleaching products and equipment. (Runsick, Tr.2116-2118).

Ingredients: Knowledge and Safety. The Board asserts that non-dentists do not know the

concentration or type of peroxide they use, and that this presents a hazard. As with almost all of
its allegations, there was no evidence proffered by the Board in support. In fact, the record
reflects that manufacturers provide .and require training for new operators. (Valentine, Tr. 536-
537, 584; Nelson, Tr. 750; Osborn, Tr. 656). Mr. Wyant, an operator, not only had his questions
to WhiteScience answered over the phone, he went to Atlanta and trained with WhiteScience

personnel. The training included instruction on the protocol relating to teeth whitening, product
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information, and issues relating to documentation, utilizing a consent form, and procedures for
safety and cleanliness. (Wyant, Tr. 864-866; CCPFF § 1277). |

Further, the precise mechanism for the purported hazard was not set forth. That is, even
if were true that an operator did not know the precise concentration of the peroxide, proper use
according to the manufacturing protocol is all that is necessary to assure safety. And some
Board members had to admit during their testimony that they were not certain whether they used
hydrogen peroxide or carbamide peroxide, and/or the concentration of the peroxide. (Owené, Tr.
1622-1623; CX0554 (Allen Dep. at 155); CX0556 (Burnham, Dep. at 146); CCPFF q 981).

The Board further questions the origins of the non-dentists’ teeth whitening product, and
whether the facilities are compliant with industry and government standards. The unchallenged
testimony in the record is that the facilities used meet ISO and/or FDA certification standards.
(Nelson, Tr. 738; Osborn, Tr. 711; CX0534 at 001). Mr. Valentine stated that White Smile
procures its teeth-whitening products from DaVinci systems in California, a leading seller of
bleaching formulations to both dentists and non-dentists. (Valentine, Tr. 520; CCPFF §f 210,
406, 1125).

MSDS. At trial, the Board enumerated warnings listed on the MSDS (Material Safety Data
Sheets) of a non-dentist teeth whitening product, suggesting that the providers did not follow
such warnings. These documents “disclose, for being extremely conservative, any contingency
that could possibly happen.” (Nelson, Tr. 807). Not even the Board’s witnesses abide by the
letter of the warnings. (Hardesty, Tr. 2816). Fdr example, dentists do not insist that patients
change clothing if hydrogen peroxide gets on them even though the MSDS advises to do so.

(Hardesty, Tr. 2854-2856). Moreover, it was difficult for one Board member to imagine how
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some of the hazards could actually occur. (Hardesty, Tr. 2856).
11.  There Is No “Akerloff Lemons” Problem

Professor Kwoka and Baumer agree that there is no “Akerloff” problem in this matter.
(CX0654 at 012; Baumer, Tr. 1772-1773). The lemons problem, as formulated by economist
George Akerloff, is the concern that information differences between consumers and sellers will
result in low-quality products driving high-quality products out of the market. (Kwoka, Tr.
1089-1090). The lemons problem is not an issue because consumers have no trouble
distinguishing dentists from non-dentists, and can choose dentists if they believe dentists provide
a higher quality product: (Kwoka, Tr. 1090-1091; Baumer, Tr. 1772-1773). That is, there is no
danger than inferior products will drive out superior products. (CCPFF § 627).

L. Numerous Less Restrictive Alternatives To A Ban Exist

- The Board has taken the extraordinary position that the harm to consumers is limited
because dentists are still available to provide the service. That would rot be viewed as a “less
restrictive alternative” to the conduct at issue.

There may be circumstances under which a ban is necessary to protect the health and
welfare of the public. (Kwoka, Tr. 1056; CX0631 at 008). For example, there are situations
where complete exclusion of a product is appropriate economic policy, such as where the
product is "irremediably dangerous." (Kwoka, Tr. 1056; CXO631 at 008). Exclusion of non-
dentist teeth whitening might be appropriate where (1) there is convincing evidence of
significant health or safety problems, (2) the health and safety problems are inherent in the
excluded service, not ancillary, and (3) there are no less restrictive alternatives to outright

exclusion of the product. Non-dentist teeth whitening does not meet this standard. (Kwoka, Tr.
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1056-1057).

The Board has presented no credible evidence that non-dentist teeth whitening gives rise
to any of those situations. (Kwoka, Tr. 1066-1067, 1212). In moments of candor, officials in
both the ADA and the NCDS echo the testimony of Dr. Giniger - ﬁon—dentist teeth whitening is
safe, and certainly as safe as other teeth whitening means. (CX0578 (Parker, Dep. at 191-194);
CCPFF 1 980).

As aresult, for any valid concerns, the Board could advocate for less restrictive
alternatives to a ban, even where the Board itself does not have the authority to impose them.
(Kwoka, Tr. 1149-1150, 1224-1225, 1238; CX0560 (Feingold, Dep. at 248-249); CX0056 at
005). On the other hand, states have recognized alternatives to a complete ban in the event
legitimate concerns exist. For example, some states allow teeth whitening so long as the
operator does not put a hand in the customer’s mouth. (See CX0651 at 003; CX0419 at 001;
CX0649 at 001; CX0488 at 049; Nelson, Tr. 668).

The ADA has constructed an exhaustive list of potential notice and disclosure
requirements that a state might impose in_place of a ban. (CX0488 at 016-018). These include a
prominent notice that the provider is not a dentist or other health care professional and that some
discoloration may require dental treatment. (CX0488 at 016-018; Kwoka, Tr. 1087). Non-
dentist teeth whitening establishments could also be required to obtain certification or permits,
but the Board has not advocated for these options. (Kwoka, Tr. 1124-1125; Nelson, Tr. 850).

Finally, the COO of the Board testified at his deposition and again at trial that modifying
the cease and desist letter would not prevent the Board from carrying out its statutory

responsibilities. (White, Tr. 2240-2241; CX0573 (White, Dep. at 30)). In fact, in the past the
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Board has used letters in cases of alleged unlicensed practice of dentistry that do not contain any
Order to Cease and Desist. (CX0139 at 001).

M.  The Lone Incident Of Purported Harm Was Not Due to Non-Dentist Teeth
Whitening

Mr. Brian Runsick alleged that he was injured as a result of his teeth bleaching at the
BleachBright facility at Crabtree Valley Mall in February 2008. (Runsick, Tr. 2105-2106).

Mr. Runsick reported that he suffered no adverse effects from his teeth bleaching until four or
five days after the bleaching, at which time, he said, he dev_eloped severe pain, bleeding of the
gums, and ultimately sloughing of gingival tissue. (CX0055 at 003; CX0180 at 001). While
suffering these symptoms, Mr. Runsick,. who was on a cruise when the symptoms began, was
examined by a dentist in Mexico. Mr. Runsick’s complaint to the Board states that the dentist in
Mexico was alarmed at the way the whitening was performed. (CX0055 at 003).

As discussed below and at greater length at CCPFF 9 1133-1164, Mr. Runsick’s
claimed injuries could not have been caused by his teeth bleaching. (Gihiger, Tr. 274-276, 337;
CXO0653 at 045-046; CCPFF 91 1133-1164 ).

The whiténing product used on Mr. Runsick was carbamide peroxide in the 30-35%
concentration range, which is equivalent to roughly 10-12% hydrogen peroxide. (Giniger, Tr.
270). Such a product is not sufficiently concentrated to cause a chemical burn as described by
Mr. Runsick. Teeth bleaching cannot account for Mr. Runsick’s self-reported symptoms. The
development of symptoms in response to a chemical burn would occur immediately on or within
minutes of exposure, and certainly within no more than a few hours. (Giniger, Tr. 274-275).

The elapse of four days between Mr. Runsick's teeth bleaching and the onset of his self-
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reported symptoms is inconsistent with the claim that teeth bleaching caused Mr. Runsick's
claimed symptoms. (Giniger, Tr. 274-275, 337, 495-496; CX0653 at 045). The dentist in
Mexico wrongly concluded that a Zoom type process was used, with a 35% hydrogen peroxide
and intense, heat producing lights. If 35% hydrogen peroxide had been used, Mr. Runsick would
have been in immediate, excruciating pain. (CX0560 (Feingold, Dep. at 109-110); CX0567
(Holland, Dep. at 57); CX0572 (Wester, Dep. at 162); Haywood, Tr. 2694-2695). The dentist’s
failure to understand this basic proposition renders his observations worthless.
Following his complaint to the Board in February 2008, Mr. Runsick was referred to Dr.

Tilley for evaluation, not for treatment. Mr. Runsick did not see Dr. Tilley until April 2008, two
months after the bleaching procedure. (Tilley, Tr. 2076). Dr. Tilley reported that Mr. Runsick’s
teeth and gums were in “generally good condition,” that there was tartar build-up on Mr.
Runsick's mandibular incisors "with ho evidence of any recent attempts to remove the tartar,"
and that the tissue between two of Mr. Runsick's teeth “did not completely fill the inter-dental
space (which is the triangular tissue that descends between two teeth).” (CX0327 at 001). Based
solely on Mr. Runsick’s narrative (for Dr. Tilley did not examine Mr. Runsick when he was
symptomatic, nor was he qualified to broffer expert testimony in this matter), Dr. Tilley
concluded that his findings and the symptoms described by Mr. Runsick were consistent with a
chemical burn from bleaching. (Tilley Tr. 2025, 2087). When asked by the Board’s counsel if
there were other possible causes, Dr. Tilley testified:

Q. Would you please give us your observations of Mr. Runsick's condition

with respect to bleeding gums.

A.  The day I saw him, he did not have bleeding gums.

Q. What other causes of gums to bleed are there beyond the application of

A.

hydrogen peroxide?
Well, there could be chemical burns and sometimes we can hold an aspirin
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against the cheek and gums and that will cause a chemical burn. There is -

- periodontal disease does cause bleeding.
ok ok ok ok

Well, there are just other conditions that can cause the gum tissue to bleed
other than hydrogen peroxide.

(Tilley, Tr. 2093-2094). In other words, there were many other potential causes of Mr.
Runsick’s bleeding.

Dr. Giniger testified that, based on his experience and training in oral diagnoses, Dr.
Tilley's findings are not consistent with a chemical burn. (Ginigér Tr. 274-275). Like Dr. Tilley,
Dr. Giniger attached no clinical significance to the states of Mr. Runsick’s mouth and gums.
(Giniger, Tr. 273). Dr. Tilley’s other findings, including tartar buildup and the interdental space,
are consistent with a number of alternative diagnoses, including periodontal disease. (Giniger,
Tr. 273-277, CX0653 at 045-046).

Given Dr. Tilley’s observations and Mr. Runsick’s descriptions, the more likely cause is
that Mr. Runsick suffered from a periodontal abscess that occurred within a few days of his teeth
bleaching. Indeed, Mr. Runsick may have worsened his condition in his effort to remedy it with
constant teeth brushing and other attempted therapies. (Giniger, Tr. 273-275, 492).

Mr. Runsick undoubtedly suffered through a painful experience, but this experience was
clearly not caused by a non-dentist teeth whitening procedure. Mr. Runsick’s questionable
claim, and the lack of similar complaints, shows that anecdotal claims of harm are of little value
when assessing the harm from a procedure without generally accepted follow-up procedures.
Even more importantly, such anecdotes cannot be a substitute for reliable clinical or empirical

evidence about a product's safety and efficacy. (Giniger, Tr. 278-279).
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N. The Complaint is Supported By Credible Witnesses And The Defense Is Not

1. Complaint Counsel Witnesses Were Credible
a. Industry Witnesses Are Credible

Mr. Valentine, co-founder of White Smile USA, Mr. Nelson, founder of White Science,
and Ms. Osborn, founder of BEKS and President of the Counsel for Cosmetic Teeth Whitening,
all were credible witnesses. They described an emerging competitor to dentist teeth whitening.
They described an innovative, safe and efficacious service. They described businesses
operations that had been not only solvent, but thriving; and sales that have plummeted as a result
of the Board’s conduct. (CCPFF 1 665-680).

John Gibson, the Chief Operating Officer of Hull Story Gibson, a real estate management
company, was a credible witness. HSG had a successful non-dentist teeth whiteﬁing event at a
mall in another state (Gibson, Tr. 624-625) and stood ready, willing and able to Jease to non-
dentist teeth whitening operations. He decided not to because the Board informed his company
that non-dentist teeth whitening was unlawful. (CCPFF 9§ 331-343).

Brian Wyant and Margie Hughes both operated non-dentist teeth whitening operations
that closed as a result of the Board’s Order to Cevase and Desist. They described a safe, customer
administered teeth whitening process. (CCPFF {f 196-199).

None of this testimony was effectively challenged while they were on the stand, nor
rebutted by other witnesses.

b Complaint Counsel’s Expert Witnesses Are Credible

The testimony of Dr. Giniger and Professor Kwoka was informative, credible and
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persuasive. Dr. Giniger’s credentials are briefly described above and at length at CCPFF | 774-
799.

Professor Kwoka is the Neal F. Finnegan Distinguished Professor of
Economics at Northeastern University. His credentials are discussed at length at CCPFF
1324-1330. Unlike Professor Baumer, Professor Kwoka presented internally consistent and
persuasive testimony, without need to apologize or equivocate. The information and opinion
evidence provided by Professor Kwoka were well-supported and credible, and should be given
great weight.

2. Board Witnesses’ Testimony Was Not Relevant On Many Central
Issues And Not Credible On Numerous Other Issues

a. Board Fact Witnesses Testimony Was Not Relevant and/or Not
Credible

The“following fact witnesses testified on behalf of the Board: Drs. Wester, Owens and
Hardesty, all Board members, and Bobby White, the Chief Operating Officer. When testifying
for the Board, these witnesses answered a litany of yes and no questions propounded by Board
Counsel. Much of this testimony related to whether Board members communicate amongst
themselves on particular teeth whitening cases. Other parts related to the Board member oaths to
uphold North Carolina law. These issues were not relevant.

Much of the testimony related to purported health and safety concerns. As discussed
above, these concerns are not credible.

Dr. Owens testimony particularly lacked credibility. His testimony obfuscated and was

evasive. He refused to answer the simplest questions. (CCPFF § 1295).
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b. Board’s Expert Witnesses Did Not Provide Reliable Testimony

With respect to thevBoard’s expert witnesses, neither provided reliable testimony. The
problems with Dr. Haywood’s testimony were discussed above and at length at CCPFF 9 800-
906.

For the most part, Professor Baumer agrees with Professor Kwoka’s analysis. However,
there were still many problems with Professor Baumer’s tesﬁmony, which are discussed above
and at greater length in the proposed findings. Professor Baumer essentially relied on two
sources of information for all of his éssumptions: internet searches and discussions with or
pleadings written by Board counsel. Professor Baumer’s ad hoc internet searches are not entitled
to any weight. And the “facts” Professor Baumer garnered from the Board were almost
uniformly wrong or unsubstantiated. Professor Baumer repeatedly admitted that the absence of
such “facts” would undermine his opinion in this matter. Additionally, one of the key pieces of
Professor Baumer’s testimony, that the economic studies cited by Professor Kwoka were not
useful, was undercut by Professor Baumer’s testimony that he shared Professor Kwoka’s views
up to and until he was engaged in this matter. Professor Baumer implies that because - in his -
opinion - it is primarily the young and poor that are in the market for non-dentist teeth whitening
that the cross-elasticity impact of the elimination of non-dentist teeth whitening is not as a great
a concern. (Baumer, Tr. 1730-1731; CX0826 (Baumer, Dep. at 106)). This ;ziew is not
supported in law or economics. Finally, Professor Baumer admitted that he did not have
adequate time to perform “due diligence” in the preparation of his expert report. (Baumer, Tr.
1834-1835). This rush to finish was reflected in the fact that Professor Baumer had not read

important material - e.g., the expert reports of Drs. Haywood or Giniger - and in his report
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generally. (RX0078 at 002 n.4 (“I am hoping that there are reforms of the State Board that I can
point out’); Baumer, Tr. 1827-1830; CX0826 (Baumer, Dep. at 79-82)). A fuller discussion of

!

problems with Professor Baumer’s testimony is found at CCPFF 9 1333-1335.
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ARGUMENT
L OVERVIEW AND ELEMENTS OF THE VIOLATION

The advent of non-dentist teeth whitening offers consumers a new alternative, combining
some of the advantages of dentist service (e.g., quick results) with some of the advantages of
OTC whitening strips (e.g., low price). Many consumers find this option to be aftractive, as
demonstrated by their willingness to patronize non-dentist providers at spa, salon, warehouse
club, and mall locations. Whereas consumers are pleased with non-dentist providers, many
North Carolina dentists are financially threatened. Dentists face a new form of low-price
competition.

Dentist members are elected by other dentists, make up a decisive majority of the Board,
and control its decision-making. State Action Opinion at 2. The Board has decided that teeth
whitening is a service that may be performed only under the supervision of a dentist, and is using
the imprimatur of state authority to exclude non-dentists from the marketplace. The methods of
exclusion einployed by the Board include issuing cease and desist orders to non-dentist
providers; issuing cease and desist orders to manufacturers of products and equipment used by
non-dentist providers; dissuading mall owners from leasing to non-dentist providers; and

“enlisting the cosmetology board also to threaten non-dentist providers. All of these steps are
undertaken by the Board Without review or approval by the state courts, or by any other
financially-disinterested state actor.

The manifest purpose and effect of the Board’s multi-prong campaign is to eliminate
non-dentist teeth whitening operations in North Carolina. The Board’s actions have and will

substantially reduce the availability of non-dentist teeth whitening, forcing consumers to select
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an option that is less appealing to them. . In brief, the Board’s actions constitute and effectuate an
agreement among its dentist-members to exclude from the marketplace a qompeting product that
is desired by consumers. This is anticompetitive.

There is no legitimate efficiency justification for the Board’s actions. The Board prefers
that consumers turn to their dentists for teeth whitening, and characterizes the non-dentist service
as risky, less effective, and/or a bad value. But there is no empirical support for this critique.
And in any event the definitive answer is that, as a matter of antiﬁust law, one group of
competitors (here dentists) are not permitted to force their preferences upon the marketplace by
excluding their rivals. Antitrust law protects competition and consumer sovereignty — the
consumer’s right to choose.'®

This action charges that the Board’s conduct constitutes an unfair method of competition
in violation of Section 5 of the Federal Trade Commission Act (“FTC Act”). Unfair methods of .

competition under Section 5 include any conduct that would violate Section 1 of the Sherman

Act.!! In order to prove a violation of Section 1, three elements must be established: (1) the

Y0 NCAA v. Bd. of Regents, 468 U.S. 85, 107-08 (1984):

“Congress designed the Sherman Act as a ‘consumer welfare prescription.’”
Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979). A restraint that has the effect
of reducing the importance of consumer preference in setting price and output is
not consistent with this fundamental goal of anti-trust law. Restrictions on price
and output are the paradigmatic examples of restraints of trade that the Sherman
Act was intended to prohibit.

See also FTC v. Indiana Fed’n of Dentists, 476 U.S. 447, 459 (1986).

1 Order Denying Motion to Dismiss, In re North Carolina Board of Dental Examiners, No.
9343, at 1 (Mar. 30, 2011) (Chappell, Chief ALJ) (citing California Dental Ass’n. v. FTC, 526
U.S. 756, 762 & n. 3 (1999); FTC v. Cement Inst., 333 U.S. 683, 694 (1948); Fashion
Originators’ Guild v. FTC, 312 U.S. 457, 463-64 (1941)).
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existence of a contract, combination, or conspiracy among two or more separate entities (i.e.,
concerted action), that (2) unreasonably restrains competition, and (3) affects interstate or
foreign commerce.'?

II. THE ACTIONS OF THE BOARD CONSTITUTE CONCERTED ACTION

Board decision-making is dominated by six independent dentists, each with a distinct and
independent economic interest. Consequently, the conduct of the Board constitutes concerted
action within the meaning of the antitrust laws.

Whether the Board is properly characterized as a “single enterprise” or instead as a
“contract, combination . . . or conspiracy” requires a “functional consideration of how the parties
involved in the alleged anticompetitive conduct actually operate.” American Needle, Inc. v.
NFL, 130 S. Ct. 2201, 2208-10 (2010) (holding that the licensing activities of National Football
League constitute concerted action). In this regard, it is undisputed that the dentist-members of
the Board operate separate dental practices, and that their economic interests aré distinct and
potentially competing.”® Unlike the component parts of a unitary business enterprise (e.g.,
parent and subsidiary corporations; employer and employee), the dentist-members are nét
seeking to maximize the profits of the Board — or éf any other single economic actor.'* Further,
the Board’s efforts to regulate teeth whitening are not the sort of “rouﬁne, internal business

decisions” of a single firm that are indicative of individual action. Id. at 2209. All of these

12 ABA Section of Antitrust Law, Antitrust Law Developments 2 (6th ed. 2007). See also
Valuepest.com of Charlotte, Inc. v. Bayer Corp., 561 F.3d 282, 286 (4th Cir. 2009); Law v.
NCAA, 134 F.3d 1010, 1016 (10th Cir. 1998).

13 American Needle, 130 S. Ct. at 2206 (NFL teams are “separate, profit-maximizing entities”).

14 Cf. id. at 2215 (“We generally treat agreements within a single firm as independent action on
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factors, aqcording'to American Needle, weigh in favor of a finding that the Board is engaged in
concerted action.””

- That the Board is a legal entity does not negate the éxistence of concerted action.. The
Supreme Court has “repeatedly found instances in which members of a legally single entity
violated Section 1 when the entity was controlled by a group of competitors and served, in
essence, as a vehicle for ongoing concerted action.” Id. at 2205. For example, the Court treats
professional organizations16 and trade groups17 as concerted actors. These cases are closely
analogous to the present litigation, in that the Board (like these non-governmental entities) is a
mechanism for competing professionals to engage in industry self-regulation'® — a core Section 1
concern. Even more precisely on point is In re Massachusetts Board of Registration in
Optometry, 110 F.T.C. 549, 610-11 (1988), holding that a state agency consisting of independent
competitors is engaged in concerted action.

Because the Board’s conduct constitutes concerted action, the claim that there has been

no conspiracy between the Board and non-Board dentists is irrelevant. One conspiracy is

the presumption that the components of the firm will act to maximize the firm’s profits.”).

!> The dentists have a common interest in excluding competition from non-dentists. This,
however, is not probative of a single enterprise. Id. at 2213 (“[I]llegal restraints often are in the
common interests of the parties to the restraint, at the expense of those who are not parties.”).

$ FTC v. Indiana Fed’n ofDentists, 476 U.S. 447 (1986); Arizona v. Maricopa County Med.
Soc., 457 U.S. 332 (1982),; Nat’l Soc. of Prof’l Eng’rs v. United States, 435 U.S. 679 (1978).

7 Allied Tube & Conduit Corp. v. Indian Head, Inc.,486 U.S. 492 (1988); Radiant Burners, Inc.
v. Peoples Gas Light & Coke Co., 364 U.S. 656 (1961) (per curiam); Fashion Originators’ Guild
of America, Inc. v. FTC, 312 U.S. 457 (1941).

18 See State Action Opinion at 13 (the Board is “a state regulatory body that is controlled by
participants in the very industry it purports to regulate”).
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conspiracy enough. Also legally (and economically) itrelevant is the Board’s claim that the

challenged conduct has occurred in public. Public, overt conspiracies are actionable under the

antitrust laws. E.g., FTC v. Superior Court Trial Lawyer’s Ass’n, 493 U.S. 411, 414, 416 (1990)

(condemning price-fixing agreement that was “well-publicized” by the conspirators); San Juan

Racing Ass’nv. Asociacion de Jinetes, Inc., 590 F.2d 31, 32 (1st Cir. 1979) (“Their openness

does not immunize agreement.”).'?

The concerted action requirement is therefore satisfied.

III. THE BOARD’S CONCERTED ACTIONS EXCLUDE NON-DENTIST
PROVIDERS OF TEETH WHITENING SERVICES, AND ARE PRIMA FACIE
ANTICOMPETITIVE UNDER EACH OF THREE VARIATIONS OF THE RULE
OF REASON
The next issue is whether the concerted actions of the Board — including the issuance of

cease and desist letters to non-dentist operators and manufacturers, and warning letters to mall

owners — unreasonably restrain competition.
The Commission’s framework for competitive effects analysis under the rule of reason is
set forth in Realcomp.®® The aim of this analysis is to reach “a confident conclusion about the

principal tendency of a restriction.” California Dental Ass’nv. FTC, 526 U.S. 756, 781 (1990).

That is, are the challenged restraints likely to enhance competition, or instead, are they likely to

result in higher prices, reduced output, degraded quality, retarded innovation, or some other

' The Complaint alleges that the dentist-members of the Board have “colluded.” In this context,
collusion refers to any type of improper or suspect agreement. See, e.g., Verizon Commc’n, Inc.
v. Law Offices of Curtis V. Trinko, 540 U.S. 398, 408 (2004); Indiana Fed’n of Dentists, 476
U.S. at 465. Accord Kenneth L. Glazer, Concerted Refusals to Deal Under Section 1 of the
Sherman Act, 70 Antitrust L.J. 1, 4 (2002).

%0 In re Realcomp II, Ltd., No. 9320, 2009 F.T.C. LEXIS 250 (FTC Oct. 30, 2009), aff’d,
Realcomp II, Ltd. v. FTC, No. 09-4596, 2011 U.S. App. LEXIS 6878 (6th Cir. Apr. 6, 2011).
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manifestation of harm to consumer welfare? Realcomp, 2009 F.T.C. LEXIS 250, at *51-52. The
antitrust laws reach conduct where competitive injury has already been realized, or where
competitive injury is likely to arise. United States v. Microsoft, 253 F.3d 34, 78-80 (D.C. Cir.
2001) (conduct directed at “nascent threats” actionable under Sherman Act); FTC v. Brown Shoe
Co., 384 U.S. 316, 322 (1966) (Section 5 empowers the Commission to enjoin in their incipiency
restraints which, if allowed to continue, would substantially harm competition); FTC v. Motion
Picture Adver. Servs. Co., 344 U.S. 392, 394-95 (1953) (same).

The first step in every rule of reason analysis is to evaluate whether the evidence
establishes a prima facie case of competitive harm. Drawing on Supreme Court case law,
Realcomp identifies three distinct “modes of analysis,” meaning three independently sufficient
methods, availkable to establish that the challenged coﬁduct has the potential for genuine adverse
effects on competition. A prima facie case of competitive harm may be based upon: (i) a finding
that the challenged restraint, by its nature, is inherently suspect, (ii) the anticompetitive nature of
the challenged restraint together with evidence of market power, or (iii) direct evidence of actual
competiﬁve harm. As detailed below, each and all of these evaluations conclusively establish
that the Board’s ongoing campaign of excluding non-dentists from providing teeth whitening
services is prime} facie anticompetitive. In order to escape liability, then, the Board will be
required to advance a legitimate efficiency justification. Realcomp, 2009 F.T.C. LEXIS 250, at
*41-52, *74.

A. The Board’s Campaign to Exclude Non-Dentist Teeth Whitening is

Inherently Suspect, and This Is Sufficient to Establish a Prima Facie Case of
Competitive Harm

Concerted action calculated to exclude from the marketplace a competing product has, by
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its logic and nature, an obvious tendency to injure competition and consumers. This conclusion
is supported by basic economic theory, past judicial experience, and an extensive economic
liferature. It follows that the Board’s campaign to exclude non-dentist teeth whitening is
inherently suspect, and requires an efficiency justification.”!

First, to determine whether a restraint is inherently suspect, the Commission considers
whether basic, accepted economic theory teaches that the “restrictions are of a sort that generally
pose significant competitive hazards.” PolyGram, 136 F.T.C. at 345. This description aptly
captures the actions of the Board at issue here; that is, “an observer with even a rudimentary
understanding of economics” could readily conclude that the exclusion of a rival product “would
have an anticompetitive effect on customers and markets.” California Dental, 468 U.S. at 769-
70. Complaint Counsel’s economic expert, Dr. Kwoka, explained the uncontroversial economic
insight underlying this conclusion:

There is a product variant that some consumers prefer. That’s clear because they

purchase it in the market. That product variant, if excluded from the market,

makes those consumers and perhaps others worse off. (Kwoka, Tr. 1004-1005).

More specifically, in response to the exclusion of non-dentist services, consumers are forced to

shift to dentist services or to OTC products, or they may forgo teeth whitening entirely. All such

consumers are denied their first and best alternative, and necessarily experience a loss of

2! Realcomp, 2009 F.T.C. LEXIS 250, at *53-56 (where the likelihood of anticompetitive effects
is intuitively obvious, the proponent of the restraint must provide some pro-competitive
justification). See also California Dental Ass’n, 526 U.S. at 769-71 (where the conduct at issue
is inherently suspect owing to its likely tendency to suppress competition, scrutiny of the
restraint itself is sufficient to establish antitrust plaintiff’s prima facie case); North Texas
Specialty Physicians v. FTC, 528 F.3d 346, 362-63 (5th Cir. 2008) (physicians group’s collective
negotiation of fees is inherently suspect); In re Polygram Holding, Inc., 136 F.T.C. 310, 353-58
(2003) (music companies’ agreements to forgo discounting and advertising are inherently
suspect).
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consumer welfare, which is a measure of consumer harm. (Kwoka, Tr. 1008-1009, 1011-1013).
Exclusion of a product desired by consumers is therefore presumed in economics to be
anticompetitive, absent some compelling justification. (CX0654 at 009-010).

Respondent’s economic expert, Dr. Baumer, agreed with this conclusion, characterizing -
the exclusion analysis set forth aBove as “Economics 101.” (Baumer, Tr. 1726-1727, 1763; see
also CX0826 (Baumer, Dep. at 122-123 (“Yes, there’s no doubt that, you know, if you reduce
products, other things being equal, that there’s a loss in consumer welfare or consumer
surplus.”)); CX0826 (Baumer Dep. at 171 (“['Y]es exclusions will result in competitive
consequences and one of which is a price increase, I mean, I don’t disagree with him [Dr.
Kwoka].”))). The proposition that concerted product exclusion is fundamentally and obviously
anticompetitive is also endorsed by leading antitrust scholars. E.g., Herbert Hovenkamp,
Exclusive Joint Ventures and Antitrust Policy, 1995 Colum. Bus. L. Rev. 1, 66 (1995) (Product
exclusion “is anticompetitive when its purpose or effect is to keep a product or process off the
market that consumers would prefer, or that is cheaper to produce, but whose introduction would
i:hreaten the profits of firms making rival products.”).

Second, to determine whether a restraint is inherently suspect, the Commission evaluates
whether the challenged conduct bears a ““close family resemblance’ to conduct that courts
previously have treated with acute suspicion,” or have condemned as unlawful per se (that is,
condemned without an assessment of defendants’ market power and without direct proof of
consumer harm). Realcomp, 2009 F.T.C. LEXIS 250, at *64-65. The Supreme Court case law
addressing conspiracies to exclude a rival product is extensive. The modes and methods of

exclusion vary in these cases. What is constant is that concerted action by competitors to
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exclude a rival product from the marketplace is treated as presumptively or per se
anticompetitive. We discuss the Supreme Court cases in chronological order.

The seminal case addressing concerted exclusion is Fashion Originators’ Guild v. FTC,
312 US 457 (1941). The Guild was an association of companies that manufactured original and
fashionable clothing for women. Members of the Guild were unhappy about competition from
“style pirates”— firms that sold low-priced copies of original designs. In order to eliminate these
competitors, Guild members agreed to decline to sell their produ.cts to retailers that carried
garments based on copied designs.. The Court recognized that the Guild’s plan had the
“necessary tendency” of suppressing competition from the sale of copied designs. Id. at 465. On
this basis, and hotwithstanding the claim that style piracy violated state law, the agreement to
exclude competing products was judgcd to be per se illegal.

Another similar case is Radiant Burners, Inc. v. Peoples Gas Light & Coke Co., 364 U.S.
656 (1961). The American Gas Association (“AGA”) was a trade association whose members
included public utilities, pipeline companies, and manufactﬁrers of gas burners for heating
buildings. AGA offered a “seal of approval” to gas burners that passed association tests
purporting to evaluate safety, utility and durability; members refused to sell gas for use in gas

" burners that were not approved by the association. Plaintiff Radiant Burners submitted its

ceramic gas burner for review by AGA, but it was not approved. The AGA’s determination was
arbitrary, and influenced by competitors of Radiant Burnersi As would-be consumers of Radiant
Burners products were unable to buy gas for use in those burners, the company was “effectively
excluded from the market.” Id. at 658. The Court concluded that this concerted refusal to

provide Radiant Burners with the necessary certification “clearly has, by its ‘nature’ and
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‘character,” a ‘monopolistic tendency,’”” and hence was per se unlawful. Id. at 660. .

The next case in this line involves the dental profession. FTC v. Indiana Fed’n of
Dentists, 476 U.S. 447 (1986). Insurance companies review patient x-rays supplied by dentists
in order to avoid making payment for unneeded or inappropriate services. A group of dentists
agreed to withhold x-rays from dental insurance companies. The Court categorized the restraint
as “a horizontal agreement among the participating dentists to withhold from their customers a
particular service that they desire.” Id. at 459. As such, the “anticompetitive character” of the
agreement was clear on its face. Id. The Court held that an agreement among competitors to
eliminate a desired service, by its very nature, requires justification even in the absence of a
showing of market power. Id at 460.

The most recent Supreme Court cases involving concerted exclusion arise in the context
of standard-setting activity, starting with Allied Tube & Conduit Corp. v. Indian Head, 486 U.S.
492 (1988). Many manufacturers of building materials, including makers of steel conduit, were
members of the National Fire Protection Association (“NFPA”), an organization that developed
and updated a model code for electrical wiring systems. The NFPA code was highly influential;
many state and local governments routinely adopted the code into law with little or no change.
Plaintiff Indian Head developed an ‘altemative to steel conduit made of polyvinyl chloride. This
plastic conduit waé cheaper to make and easier to install. When Indian Head attempted to have
the plastic conduit approved in the NFPA’s model code, the defendant makers of steel conduit
“packed” the NFPA meeting with their own agents and employees. The now hijacked
association voted to disapprove Indian Head’s new product. “There is no doubf,” the Court

recognized, that industry standard setting has “a serious potential for anticompetitive harm.” Id.
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at 500. Among other problems, “‘it might deprive some consumers of a desired product.”” Id. at
501 n.5 (quoting 7 P. Areeda, Antitrust Law § 1503, p. 373 (1986)). See also Am. Soc’y of
Mechanical Eng’rs v. Hydrolevel, 456 U.S. 556, 559, 577-78 (1982) (affirming liability against
an influential standard setting’organization where an agent of the organization improperly
represented that a new product did not comply with the industry code, thereby placing the new
product “at a great disadvantage in the marketplace™).

It is instructive to contrast these Supreme Court cases involving concerted exclusion of a

rival product from the marketplace with a case involving simple exclusion of the rival from a

non-essential joint venture. See Nw. Wholesale Stationers, Inc. v. Pac. Wholesale Stationers,
Inc., 472 U.S. 284 (1985). Northwest was a cooperative made up of approximately one hundred
office supply retailers, and provided purchasing and warehousing services for its members. The
members of Northwest voted to expel from the cooperative long-time member Pacific Stationery.
Pacific Stationery sued the cooperative, alleging that it was the victim of a per se unlawful group
boycott. The Court offered this synthesis of earlier cases and the applicability of per se analysis:

Cases to which this Court has applied the per se eipproach have generally

involved joint efforts by a firm or firms to disadvantage competitors by “either

directly denying or persuading or coercing suppliers or customers to deny

relationships the competitors need in the competitive struggle.” In these cases,

the boycott often cut off access to a supply, facility, or market necessary to enable

the boycotted firm to compete, and frequently the boycotting firms possessed a

dominant position in the relevant market.
Id. at 294 (citations omitted). Northwest did not control access to an asset or facility needed by
Pacific Stationery in order to compete effectively in the marketplace. As exclusion from the

wholesale cooperative did not place Pacific Stationery at a severe competitive disadvantage, the

Court declined to apply the per se rule.
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The present casve involves not exclusion of a single competitor from an non-essential joint
venture (cf. Nw. Wholesale Stationers), but rather the wholesale exclusion from the marketplace
of a distinct category of providers — conduct similar to or more plainly anticompetitive than the
restraints at issue in Fashion Originators’ Guild, Radiant Burners, Allied Tube, Indiana Fed'n of
Dentists, and Hydrolevel. These Supreme Court precedents amply support the conclusion that
the Board’s exclusion of non-dentists is presumptively anticompetitive.

Third, in determining whether a challenged restraint is inherently suspect, the
Commission considers whether there are relevant economic studies demonstrating a reason for
close antitrust scrut‘iny. PolyGram, 136 F.T.C. at 344-45. In this regard, Dr. Kwoka described
an extensive body of empirical work by economists looking at restrictions adopted on entry to, or
competition with, various professions, and the effect of such restrictions on price and quality.

- These restrictions were adopted by state legislatures or state agencies, and have often been

shown to be anticompetitive.?*

%2 The studies relied on by Dr. Kwoka are submitted as Appendix A to Complaint Counsel’s
Findings of Fact, Conclusions of Law, Memorandum of Law in Support Thereof and Order. See
Bryan Boulier, An Empirical Examination of the Influence of Lisensure and Licensure Reform on
the Geographic Distribution of Dentists,” in Occupational Licensure and Regulation (S.
Rottenberg ed., 1980) (restrictions on the interstate mobility of dentists were associated with
higher dentists’ fees and net income); Simon Rottenberg, Introduction, in Occupational
Licensure and Regulation (S. Rottenberg ed., 1980) (stricter licensing standard are associated
with higher prices and a reduction in the provision of professional services); Shirley Svorny,
Licensing, Market Entry Regulations, in III Encyclopedia of Law & Economics, The Regulation
of Contracts 296 ( Boudewijn Bouckaert & Gerrit De Geest ed., 2000) (economists have long
favored certification over licensure); Ronald Bond, John Kwoka, John Phelan, & Ira Whitten,
Self-Regulation in Optometry: The Impact on Price and Quality, 7 Law & Human Behavior 219
(1983) (empirical study concluding that the primary effect of commercial restrictions for
professional optometry services is to raise the prices consumers must pay for these services);
Ronald Bond, John Kwoka, John Phelan, & Ira Whitten, Effects of Restrictions on Advertising
and Commercial Practice in the Professions: The Case of Optometry (Bureau of Economics
Staff Report, FTC 1980) (same); L. Jackson Brown, Donald House & Kent Nash, The Economic
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By way of background, states vary significantly in the kinds of regulations that they
impose on licensed service providers, including doctors, dentists, optometrists, veterinarians, real
estate brokers, plumbers, and electricians.
- States vary in terms of the availability of reciprocity — whether a state will accept,
for purposes of admission to practice in the state, that an applicant is duly
licensed in another state. (Kwoka, Tr. 1037; CX0654 at 015-016).

- States vary in terms of the rigor of licensing exams, with some states imposing
high failure rates to stem the admission of new practitioners. (Kwoka, Tr. 1037-

1038; CX0654 at 013, 016).

- States impose varying restrictions on the licensee’s form of practice, including
restrictions on the number of para-professionals that may be hired. (Kwoka, Tr.

Aspects of Unsupervised Private Hygiene Practice and its Impact on Access to Care, ADA
Health Policy Resources Center (2005) (the provision of services by “unsupervised” dental
hygienists did not adversely impact the cost or quality of dental hygiene services); Sydney
Carroll & Robert Gaston, Occupational Restrictions and the Quality of Service Received, 47
Southern Econ. J. 959 (1981) (licensing restrictions reduce the number of dentists and may
adversely affect care); Douglas Conrad & Marie Emerson, State Dental Practice Acts:
Implications for Competition, 5 J. Health Politics, Policy & Law 613 (1981) (empirical results
suggest that the absence of reciprocal licensing arrangements and restraints on the use of dental
hygienists are associated with higher dental fees); Arthur DeVany & Wendy Gramm, The Impact
of Input Regulation: The Case of the U.S. Dental Industry, 25 J.L. & Econ. 367 (1982)
(excessive state restrictions cause dental hygienists to be underutilized, which in turns results in
inereased prices for consumers); Morris Kleiner, Occupational Licensing, 14 J. Econ.
Perspectives 189 (2000) (an empirical analysis of the impact of varying state licensing
requirements showing that tougher licensing standards do not improve outcomes, but do raise
prices for consumers and the earnings of practitioners); Morris Kleiner & Robert Kudrle, Does
Regulation Affect Economic Outcomes? The Case of Dentistry, 43 J.L. & Econ. 547 (2000)
(more stringent licensing standards led to fewer dentists per capita and greater untreated dental
deterioration); Morris Kleiner and Robert Kudrle, Does Regulation Improve Outputs and
Increase Prices? The Case of Dentistry (NBER Working Paper 5869, 1997); J. Nellie Liang &
Jonathan Ogur, Restrictions on Dental Auxiliaries (Bureau of Economics Staff Report, FTC
1987) (states that restricted the role of dental hygienists had higher fees and/or higher net income
for dentists); Lawrence Shepard, Licensing Restrictions and the Cost of Dental Care, 21 J L. &
Econ. 187 (1978) (states without licensing reciprocity for dentists had significantly higher fees);
Deborah Haas-Wilson, The Effect of Commercial Practice Restrictions: The Case of Optometry,
29 J.L. & Econ. 165 (1986) (consumers paid at least $4.7 million more for eye examinations and
eyeglasses in 1977 as a result of four commercial practice restrictions).
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1038; CX0654 at 013-014, 016-017).
These restrictions on competition are often adopted at the behest of the incumbent providers, and
defended by them as necessary to protect consumers from the dangers posed by unqualified
practitioners. (Similar to the Board’s restraints on non-dentist teeth whitening.) It turns out,
however, that these restrictions are generally unnecessary and harmful to consumers. (Kwoka,
Tr. 1041).

One study examined the effect of state laws restricting the ability of dental hygienists to
perform services that would otherwise be performed by dentists. The number of hygienists that a
dentist may employ varies by state. In states that limited the number of hygienists that may be
hired, the average price of a dental visit was 5% higher than the mean of all states. States also
have varying restrictions on the functions that may be performed by hygienists. In states that do
not permit hygienists to complete amalgam restorations, the average price for this service was 6
percent higher than the mean.?® In brief, then, expanding the domain of services that are
reserved to dentists alone resulted in higher prices for consumers. (Kwoka, Tr. 1043-1044).

Dr. Kwoka summarized the literature on states’ restrictions in the professions this way:

There are a large number of studies I should say to begin with, and summarizing

them turns out not to be that difficult despite their large number. Time after time

these studies find that restrictions on reciprocity, restrictions through the use of

high fail rates on exams, restrictions on scope of practice have the effect of

increasing the price of services within the states with the most stringent of such

regulations. But time after time the studies do not find any systematic benefits in

quality to consumers. (Kwoka, Tr. 1041).

The Board’s economics expert, Dr. Baumer, did not dispute these findings, stating: “It is true

23 Both of the cited results involve data from 1970. J. Nellie Liang & Jonathan Ogur,
Restrictions on Dental Auxiliaries (Bureau of Economics Staff Report, FTC 1987)
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that state regulatory boards can be used to exclude competition and augment incomes of licensed
practitioners.”** (RX0078 at 008).

The professional restraints that have been studied by econémists —and that have been
shown to be anticompetitive — tend to be less restrictive than the exclusion of an entire category
of competing providers (which is the conduct at issue here). Even so, the empirical literature is
consistent with the prediction of basic economic theory, and supports the Supreme Court
precedent discussed above: Product exclusion has a clear tendency to injure consumers through
higher prices and reduced consumer choice. Accordingly, the Board’s exclusion of non-dentist

providers of teeth whitening services should be judged to be inherently suspect.?®

2% Dr. Baumer opined that many of the economic studies relied upon by Dr. Kwoka are “old” or
“outdated.” (Baumer, Tr. 1765-1766). Dr. Kwoka explained why this is a feeble criticism:

I think [Dr. Baumer’s contention is] factually incorrect in part. At least three of
the studies that I cite date from the year 2000 or more recent, and so certainly not
all of the literature is whatever “outdated” may mean. That’s fairly current in
scholarly literature.

But it is true that there was a surge of interest in these topics 25 years or so ago,
and there was a corresponding surge of published reports at that time . . . . But
what of course happened is that study after study found similar results, found
higher prices without benefits in terms of quality, and once that was established,
graduate students and Ph.D. economists and faculty and researchers everywhere
stopped running test after test only to find the very same thing.

And in fact there have been no contrary studies in recent years looking to
challenge that now conventional and consensus view among economists . . . .

[TThere’s nothing outdated about the results, and much of the literature is not in
any sense outdated either. (Kwoka, Tr. 1054-1055).

2% In addition to their significance in the inherently suspect analysis, these economic studies

make it clear that “healthy skepticism” (Baumer, Tr. 1916-1917) should be applied to asserted

health and safety claims of a self-regulatory body such as the Board, rather than the

“presumption of good faith” urged by the Board. (See also Kwoka, Tr. 1112-1113 (studies
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- Upon being judged as inherently suspect, the Board’s restraints will be ruled to violate
Section 5, unless the Board can overcome this presumption of competitive injury by showing
that the practice is necessary to promote a cognizable efficiency. As we explain below, the
Board’s proffered justifications are both non-cognizable and uns.upported by the evidence.

B. The Board’s Market Power Together With the Tendency Of Its Practices To
Harm Competition Also Establish A Prima Facie Case Of Competitive Harm

Even if the Board’s exclusionary conduct is not sufficiently egregious as to warrant
application of the inherently suspect framework, the restraints should still be? deemed prima facie
anticompetitive when viewed in conjunction with the Board’s substantial market power. This is
the “traditional” mode of rule of reason analysis.>® Start with conduct that by its nature has a
tendency to harm competition, show that the defendant also has the power or capability to harm
competition, and the court should then infer that the arrangement under review has the potential
for genuine adverse effects.”” The anticompetitive nature of the Board’s campaign to exclude
non-dentists from the marketplace is discussed in Part IIA, above. Here we show that the Board

also has the power to harm competition.

indisputably show that simply because board members are sworn state officials or ethical in their
own conduct does not contravene the fact that their practices have been unduly restrictive and
harmful to consumers)).

% Realcomp, 2009 F.T.C. LEXIS 250, at *46.

27 Realcomp, 2009 F.T.C. LEXIS 250 at *95-96 (“Complaint counsel argues that the finding of
market power, coupled with a determination that the nature of the challenged policies was to
suppress competition, support an inference of actual or likely adverse effects. We agree, and
both case law and commentary support that proposition. The ALJ’s contrary conclusion
constitutes an error of law.”) (citations omitted), aff’d, Realcomp II, Ltd. v. FTC, 2011 U.S. App.
LEXIS 6878 at *25 (“Market power and the anticompetitive nature of the restraint are sufficient
to show the potential for anticompetitive effects under a rule-of-reason analysis, and once this
showing has been made, Realcomp must offer procompetitive justifications.”).
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It is important to be clear about the type of market power that is relevant to the present
litigation, in light of the theory of competitive harm. Market power is defined as the ability to
raise prices or the ability to exclude competition. E.I du Pont de Nemours & Co., 351 U..S. 377,
391 (1956). In an exclusion case such as this, the most relevant market power question is
whether the respondent has the ability to exclude — or more specifically, “the ability to foreclose

»28 Market power of this type may

from the market or to limit a rival’s output or expansion.
derive, for example, from control over some unique or essential asset or facility. The
vexplanation is that exclusive access to an essential asset or facility confers upon defendants the
power to withhold access, thus to exclude rivals from the marketplace, and in this way to harm
competition. E.g., Nw. Wholesale Stationers, 472 U.S. at 296 (a group boycott that excludes a
rival from “an element essential to effective competition” is prima facie anticompetitive);
Associated Press v. United States, 326 U.S. 1, 18-19 (1945) (newspapers’ exclusion of rival from
an important source of news is prima facie anticompetitive); Silver v. N.Y. Stock Exchange, 373
U.S. 341, 347-49 (1963) (NYSE’s exclusion of dealer ﬁom communications network “needed in
order to compete effectively” in the secﬁrities market is prima facie anticompetitive); Weiss v.
York Hospital, 745 F.2d 786, 818 (3d Cir. 1984) (physicians’ exclusion of osteopath from
dominant hospital is prima facie anticompetitive); United States v. Realty Multi-List, Inc., 629
F.2d 1351, 1370-71, 1374-75 (5th Cir. 1980) (real estate brokers’ exclusion of rivals from
multiple listing service is prima facie anticompetitive); Virginia Acad. of Clinical Psychologists

v. Blue Shield of Virginia, 624 F.2d 476, 485-86 (4th Cir. 1980) (physicians’ exclusion of

28 Hovenkamp, Exclusive Joint Ventures, supra, at 67.

-86-



clinical psychologists from necessary medical plan is prima facie anticompetitive).”

Also instructive concerning the power to exclude are the standard-setting cases Allied
Tube and Hydrolevel. In each case, the defendant standard-setting organization (“SSO”) had the
power to exclude because the SSO’S decision to disapprove a product strongly influenced the
- government, and the government in turn regulated access to the market.>® In the present case,
the market power analysis is more direct. The Board does not merely influence government; it is
itself a state actor. By virtue of its status and authority as a state agency, the Board has the
power of life and death over would-be competitors (even when the Board is acting outside of its
proper authority under state law).?! The Board can withhold from an applicant a license to
practice dentistry in the state of North Carolina. Under its cloak of authority, the Board can

issue a cease and desist order to a person that, without a license, proceeds to practice “dentistry’

(as defined unilaterally by the Board). The Board can induce a mall owner to withhold from a

? See generally Hovenkamp, Exclusive Joint Ventures, supra, at 65-70, 82-89 (analyzing
product exclusion in the context of a joint venture, and explaining that the market power
requirement is satisfied where the venture has access to some unique or essential input enabling
the venture to keep a rival product off the market).

30 See Allied Tube, 486 U.S. at 495-96; Hydrolevel, 456 U.S. at 570-71 (citations omitted):

ASME wields great power in the Nation’s economy. Its codes and standards
influence the policies of numerous States and cities, and . . . its interpretations of
its guidelines “may result in economic prosperity or economic failure, for a '
number of businesses of all sizes throughout the country,” as well as entire
segments of an industry. ASME can be said to be “in reality an extra-
governmental agency, which prescribes rules for the regulation and restraint of
interstate commerce.”. . . . [ASME’s agents have] the power to frustrate
competition in the marketplace.

! In Part I11.C.2., infra, we explain that the fact that the Board has acted in an anticompetitive
manner but without appropriate statutory authority does not obviate or diminish the Board’s
antitrust liability.
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potential entrant a commercial lease (a necessary input for teeth whitening).”> And the Board
can cause out-of-state providers of teeth whitening equipment and supplies to stop soliciting or
serving non-dentist providers in North Carolina. In sum, acting with the imprimatur of the State
and wielding these (often illegitimate) powers, the Board can and has forced non-dentist teeth
whitening operators to terminate their businesses, and deterred others from entering. Similar
evidence in the Mass. Board case supported a finding that the respondent, also a state agency,
posséssed market power.*?

The Board agrees that it has the power to exclude, and acknowledges that it has used that
power to drive from the marketplace non-dentist teeth whitening businesses that (in the Board’s
view) operate illegally. This concession is evidenced most clearly in the testimony of the
Board’s economist. (CX0826 at 036 (Baumer, Dep. at 136-137 (There is potential for abuse
because the Board has “the power to exclude competition . . . . It’s because they have the power
to exclude consistent with kind of exclusion model of [described by] Kwoka and myself.””))).

‘The proposition that government regulation can exclude competition is also well
established in the antitrust case law. See FTC v. Universi(y Health, Inc., 938 F.2d 1206, 1219

(11th Cir. 1991) (“[T]he FTC demonstrated that Georgia’s certificate of need law — which

regulates the addition of hospital services based on the need of the public — is a substantial

32 See Toys "R" Us v. FTC, 221 F.3d 928, 936 (7th Cir. 2000) (“TRU was trying to disadvantage
the warehouse clubs, its competitors, by coercing suppliers to deny the clubs the products they
needed.”).

3110 F.T.C. at 588 (“[The Massachusetts Board of Registration in Optometry] has market
power. The Board’s disciplinary powers give it the ability to impose sanctions on any
optometrist who fails to obey its rules and regulations. The Board can impose its restraints on
the market for optometric goods and services throughout Massachusetts.”).
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barrier to entry by new competitors and to expansion by existing ones.”); United States v. Syufy
Enterprises, 903 F.2d 659, 673 (9th Cir. 1990) (“It is well known that some of the most
insuperable barriers in the great race of competition are the result of government regulatidﬁ.”);
Philip E. Areeda & Herbert Hovenkamp, Antitrust Law § 421(h), at 88-91 (3d ed. 2007)
(government constraints may raise costs of entry or block entry completely).

The conduct of the Board should therefore be judged prima facie anticompetitive under
traditional rule of reason analysis. Tﬁe challenged restraints have an obvious tendency to
exclude rivals, and the Boérd has sufficient market power to precipitate this harm. Therefore, |
the Board’s exclusionary conduct requires justification — and we will see that no justification has
been established.

C. The Record Contains Substantial Direct Evidence Of The Adverse
Competitive Effects Flowing From The Board’s Conduct

Drawing on the Supreme Court’s analysis in IFD, the Realcomp decision recognizes a
third variant of the rule éf reason. Complaint Counsel may show a presumptive violation of
Section 5 by providing direct proof that the challenged restraints have resulted in, or are likely to
result in, anticompetitive effects. Realcomp, 2009 F.T.C. LEXIS 250 at *45-46.

1. Anticompetitive Effe'cts

The trial record includes direct evidence that the Board’s actions have resulted in the
forced exit of existing non-dentist competitors, and the deterred entry of potential competitors.
This is sufficient to establish a prima facie case. See IFD, 476 U.S. at 460-61; Realcomp, 2009
F.T.C. LEXIS 250 at *26-27, *92-93.

TFD concerned a group of dentists who agreed to withhold patient x-rays from dental
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insurance companies. The Court accepted as sufficient direct proof of adverse effects evidence
that in two localities, over a period of years, insurers were “actually unable to obtain compliance
with their requests for submissions of x-rays.” 476 U.S. at 460. This evidence showed that the
dentists’ conduct caused an unacceptable “disrupt[ion]” to the proper functioning of a free
market. Id. at 461-62.

In Realcomp, the Commission condemned the policies of a group of competing real
estate brokers that in various ways restrained the dissemination of information to consumers
regarding discount, limited-service real estate listings. Detrimental effects in this case were
evidenced by a decline in the percentage of limited-service listings appearing on the local
multiple-listing service after the implementation of the challenged policies. This decline
indicated that providers of the low-price product were “losing their toehold in the market.”
Realcomp, 2009 F.T.C. LEXIS 250 at *119-126.%*

As in IFD and Realcomp, here too there is direct evidence of consumer harm. Non-
dentist providers of teeth whitening services have been excluded from the marketplace as a result
of the Board’s policies. During the period from 2006 to 2009, the Board sent cease and desist
orders to over 40 spa, salon, and kiosk operators, ordering the recipients to stop providing teeth
whitening services in North Carolina. The recipients commonly acceded to the Board’s demand
and exited the market. In addition, numerous potential operators never entered. For example,
one company asked if a series of teeth whitening venues he planned to open could use dental

hygienists. The Board took the position that supervision was necessary. Other firms were

3 As the Commission cxplained, given this cvidence of an impact on the mix of available
services, Complaint Counsel was not required also to proffer “elaborate econometric ‘proof that
the restraint resulted in higher prices.”” Realcomp, 2009 F.T.C. LEXIS 250 at 45-47.



similarly dissuaded. ‘The Board also sent letters to mall operators informing them that non-
dentist teeth whitening was unlawful and asking that they refrain from entering into leases with
non-dentist teeth whitening businesses. The evidence indicates, again, that mall operators
acceded to the Board’s request. This resulted in lease termination and non-renewal, as well as
the malls turning down additional interested parties. Distributors of teeth whitening products
testified that, due to the Board’s actions, they were unable to recruit operators in North Carolina
— and thus stopped trying to do s0.

It is no defense to claim that some non-dentist teeth whitening operations remain in the
marketplace notwithstanding the substantial exclusion recited above. Complete exclusion is not
the standard for establishing liability. Realcbmp is again on point. Discount listings were not
completely excluded from the marketplace, but their prevalence declined as a result of
competitors’ actions. Id. at ¥108-112. Liability was established because the market would have
been “more effectively competitive” in the absence of the challenged practices. Id. at *110 &
n.42 (emphasis in original). More specifically, there is liability under the rule of reason when
the respondent’s practices “operate to narrow consumer choice or hinder the competitive
process.” Id. at *111.>> Moreover, consumer harm will surely grow, unless this lawsuit results
in an appropriate order. Section 5 empowers the Commission to enjoin in their incipiency
restraints which, if allowed to continue, will substantially harm competition. E.g., Brown Shoe,

384 U.S. at 322.

%> Accord United States v. Dentsply Int’l Inc., 399 F.3d 181, 191 (3d Cir. 2005) (“[I]t is not
necessary that all competition be removed from the market. The test is not total foreclosure, but
whether the challenged practices bar a substantial number of rivals or severely restrict the
market’s ambit.”).
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2. Causation

The Board denies that its actions are the legal cause of the decline of non-dentist teeth
whitening operations in North Carolina. The Board seeks to shift culpability to the non-dentist
operators who complied with the Board’s orders to cease and desist. The Board’s arguments are
factually and legally incorrect.

First, the Board asserts that its letters to non-dentist operators only warn of the possibility
of litigation, and do not in fact order the recipient to cease and desist from providing teeth
whitening services. This is simply untrue. The letters begin with a bold caption: “ORDER TO
CEASE AND DESIST.” The body of the letters unambiguously directs the recipient to cease its
activities. The letters are sent by and on behalf of a state agency, and so carry the imprimatur of
the state. Representatives of the Board intended that the le&ers be understood as an order.
Recipients in fact understood the letters as an order from a governmental agency. In sum, and as
the Commission has previously determined: “The undisputed facts show that the Board on
numerous occasions sent letters to non-dentist providers . . . ordering the recipients to cease and
deéist from providing teeth-whitening services in North Carolina.” State Action Opinion at 5.
That the letters may also warn of possible litigation changes nothing; the documents
unmistakably order the recipients to cease and desist.

The Board’s second contention is that, to the extent that the Board letters order non-
dentist operators to cease and desist, the letters are legally void and may be ignored by the
recipients. Therefore, according to the Board, it is not legally responsible for a decision by any
non-dentist to exit the market. Board member testimony that the Board does not actually have

the legal authority to issue or to enforce a cease and desist order is of course correct. But the
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Board’s conclusion that this lack of authority somehow excuses its exclusionary tactics turns
antitrust law on its head. Under the state action doctrine, a financially-interested regulatory
board is exempt from antitrust liability when its actions are authorized and supervised by the
State. State Action Opinion at 13. The absence of proper authority is not a defense, but rather a
window to liability.

For purposes of assessing competitive harm, the undeniable and dispositive fact is that
the Board’s orders caused competitors to exit the marketplace. That the Board acted in excess of
its actual authority does not save it from liability for the competitive injury that results from its
actions. The Supreme Court rejected this defense in Hydrolevel. As noted prevjously,
Hydrolevel was an antitrust suit against ASME, a standard-setting organization that develops and
publishes hundreds of highly influential codes for the engineering industry. A subcommittee of
ASME issued a letter asserting that a fuel cutoff device manufactured by plaintiff Hydrolevel
was unsafe and violative of the association’s code. This representation was false. The
subcommittee chairman responsible for the defamatory letter was an executive employed by a

-competitor to Hydrolevel, and the letterlwas disseminated for the purpose of impeding
Hydrolevel’s ability to compete. ASME denied that it was responsible for the‘injury caused by
the letter because the subcommittee chairman had acted outside of his authority as an agent of
ASME. The Court rejected this defense as incompatible with the broad remedial purposes of the
antitrust laws, explaining: “[A] rule that imposes liability on the standard-setting organization —
which is best situated to prevent antitrust violations through the abuse of its reputation — is most
faithful to the congressional intent that the private right of action deter antitrust violations.”

Hydrolevel, 456 U.S. at 572; see also id. at 571 (apparent authority sufficient for liability where
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agents use “one ‘unofficial’ response to injure seriously the business of a competitor.”). -

Just as Hydrolevel involved a rogue agent of the SSO, the present case involves a rogue
agency of the state. Arguably, consumers could have ignored the ASME letter. However, from
the point of view of a third pérson, the communication “seems regular oﬂ its face” and the agent
“appears to be acting in the ordinary course” of the authority entrusted to the agent. Id. at 566.
Consumers acted reasonably. And arguably, a non-dentist could have ignored the Board letter.
However, a cease and desist order from the Board likewise appears to the recipient as a valid
exercise of the Board’s authority as a state agency. The non-dentist operators that exited the
market acted reasonably. Indeed, the legal system could not function if citizens routinely
ignored governmental orders, and this course should not be encouraged either by the Board or by
the Federal Trade Commission.

To recap, (i) the Board’s conduct is inherently suspect, (ii) the Board has sufficient
market power to exclude competition, and (iii) there is direct evidence that the Board’s restraints
have succeeded in disrupting the operation of a free market. For each and all of these reasons,
the challenged restraints are prima facie anticompetitive, and the Board is required to come

forward with a legitimate efficiency justification.

- IV. THE BOARD’S ASSERTED EFFICIENCY JUSTIFICATIONS ARE

INSUFFICIENT

If the Board’s conduct is judged to be prima. facie anticompetitive, then the Board has the
burden of demonstrating a countervailing efficiency justification for its practices. CDA4, 526
U.S. at 771; IFD, 476 U.S. at 459; NCAA, 468 U.S. at 113; Realcomp, 2009 F.T.C. LEXIS 250 at

*48, *74. This Court must assess “[i] whether those purported juslifications are legitimate (Z.e.,
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‘cognizable’ and ‘plausible’); [ii] whether they are supported by evidence in the record; and [iii]
whether the restraints they impose are reasonably necéssary to achieve a legitimate,
procompetitive end.” Realcomp, 2009 F.T.C. LEXIS 250 at *39-40. If even one of these
standards is not satisfied, then the Board’s efficiency defense must be rejected.

The Board asserts that its campaign to eliminate non-dentist teeth whitening protects the
health, safety, and well-being of North Carolina residents, who might otherwise select this low-
priced service in lieu of dentist services. This argument fails to satisfy each of the three
requirements for a valid efficiency defense. First, the Board’s argument amounts to the claim
that competition between dentists and non-dentists to provide teeth whitening services is itself
undesirable. The Supreme Court and lower courts have judged this precise argument to be non-
cognizable as a matter of law. Second, the Board’s contention lacks eviden;ciary support. Third,
there are alternative and less restrictive means to achieve the posited objective of protecting
. consumers from unsuitable providers.

A. The Board’s Public Interest Arguments Are Not A Cognizable Antitrust
Defense

The rule of reason “does not open the field of antitrust inquiry to any argument in favor
of a challenged restraint that may fall within the realm of reason. Instead, it focuses directly on
the challenged restraint’s impact on competitiVe conditions.” NSPE, 435U.S. at 688. Asa
consequence, certain types of defenses or justifications do not “warrant consideration”
(PolyGram, 136 F.T.C. at 345 n.38); they are non-cognizable.

Cognizable justifications ordinarily explain how specific restrictions enable the

defendants to increase output or improve quality, service, or innovation. By

contrast, courts . . . have identificd classes of justifications that, because they

contradict the procompetition aims of the antitrust laws, will not save restraints
from condemnation. For, example, a defendant cannot defend restraints of trade
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on the ground . . . that competition itself is unreasonable or leads to socially
undesirable results . . . .

1d. at 345-47 (emphasis added). The concept of a non-cognizable public interest defense is
illustrated by NSPE, IFD, Wilk, and Virginia Academy.

In NSPE, the Court reviewed a trade association ethics rule that prohibited its members
from discussing price with a potential customer until after negotiations had resulted in the initial
selection of an engineer. Effectively, the rule prohibited engineers from engaging in
competitive bidding. The trade association asserted that competitive bidding was contrary to the -
public interest, as it would tempt individual engineers to do inferior engineering work, thereby
endangering the public health, safety, and welfare. NSPE, 435 U.S. at 681, 685. The Court
viewed this defense as incompatible with the basic policy of the Sherman Act:

The Sherman Act reflects a legislative judgment that ultimately competition will

produce not only lower prices, but also better goods and services . . . . The

assumption that competition is the best method of allocating resources in a free

market recognizes that all elements of a bargain — quality, service, safety, and

durability — and not just the immediate cost, are favorably affected by the free

opportunity to select among alternative offers. Even assuming occasional

exceptions to the presumed consequences of competition, the statutory policy

precludes inquiry into the question whether competition is good or bad.

Id. at 695. The trade association’s claim that competition would lead consumers to choose
dangerous engineering services was therefore rejected as a matter of law.

In IFD, the Court considered an agreement among dentists to refuse to submit x-rays to
dental insurers for use by the insurers in evaluating claims and determining benefits. IFD’s

justification was that “the provision of x-rays might lead the insurers to make inaccurate

determinations of the proper level of care and thus injure the health of the insured patients.”
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IFD, 476 U.S. at 452. The Court found this argument to be legally flawed:

The argument is, in essence, that an unrestrained market in which consumers are

given access to the information they believe to be relevant to their choices will

lead them to make unwise or even dangerous choices. Such an argument amounts

to “nothing less than a frontal assault on the basic policy of the Sherman Act.”

Id. at 463 (citation omitted). Of particular significance here, the Court rejected the proffered
defense notwithstanding the dentists’ claim that the challenged restraint served to protect the -

~ public from the unauthorized practice of dentistry, explaining that the claim that an excluded
service is unlawful “is not, in itself, a sufficient justification for collusion among competitors to
prevent it.” Id. at 465 (citing Fashion Originators’ Guild, 312 U.S. at 468).

The Wilk v. American Medical Ass’n*® case bears the closest resemblance to the present
litigation. Various physicians and medical associations conspired to eliminate competition from
the chiropractic profession by denying hospital privileges to chiropractors, declining to give or
accept referrals, énd refusing to consult with chiropractors on patient care. Defendants offered
as justification for their strategy the claim that chiropractic “is dangerous quackery” (Wilk I, 719
F.2d at 211, 213) — a contention that the chiropractors vigorously denied. The court declined to

be drawn into this debate.>’ Relying on NSPE, the court ruled that defendants could not defend

against a prima facie showing of competitive harm with the argument that they were seeking to

38 Wilk v. American Medical Ass’n (Wilk 1), 719 F.2d 207 (7th Cir. 1983); Wilk v. American
Medical Ass’n (Wilk I), 895 F.2d 352 (7th Cir. 1990).

%7 See Wilk II, 895 F.2d at 365 (“We see the AMA’s argument here as yet another invitation to
tackle the question of whether chiropractic is ‘either good or bad, efficacious or deleterious,
quackery or science.” The district court repeatedly stated it was not deciding whether
chiropractic was scientific. . . . Like the district court, we do not see our task as deciding
whether or not chiropractic is scientific.”).
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minimize the threat posedvb‘y' 6hiropractors to public health, safety, and welfare. “If the jury
found that defendants had indeed engaged in economic warfare against chiropractic generally,
beyond a refusal to associate in the care of specific patients, it was important that the jury
understand that a generalized public interest motive affords no legal excuse for such economic
warfare.” Wilk I, 719 F.2d at 22838 Accord Virginia Acad. of Clinical Psychologists v. Blue
Shield of Virginia, 624 F.2d 476, 485 (4th Cir. 1980) (physicians’ exclusion of clinical
psychologists is not excused by “an incantation of ‘good medical practice’”).

The efficiency defense advanced by the Board in this case is indistinguishable from the
public interest defenses judged to be non-cognizable in NSPE, IFD, Wilk, and Virginia Academy.
In the Board’s view, the public health and safety are threatg:ned by non-dentist teeth whitening
(much like the threat said to be posed by low-priced engineers, insurance companies,
chiropractors, and psychologists); the product should, in the Board’s view, be eliminated. But
this is a judgment that antitrust law removes from rivals and entrusts to the market (and/or the
State). The inquiry mandated by the rule of reason is whether the restraint is one that promotes
competition, or one that restrains competition. Antitrust law prohibits the Board from displacing
market-based outcomes regarding the mix of products to be offered with collusive
determinations that certain products (here non-dentist teeth whitening) should not be available to

willing consumers.*® The Board’s contention that non-dentist teeth whitening is undesirable is a

8 The Wilk I court ruled that defendants could adopt rules reasonably tailored rules to protecting
their own patients, restraints that embodied a “patient care” motive (as contrasted with an
illegitimate “public interest motive™). 719 F.2d at 228-29. This patient care defense is
inapplicable here. The restraints adopted by the Board are not aimed at protecting the patients of
Board members. These restraints govern throughout North Carolina and affect all consumers.

%9 See PolyGram, 136 F.T.C. at 346-47 & n.40.
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non-cognizable defense; it does not overcome a prima facie case of illegality.

Of course, the federal antitrust laws do not bar a State from banning a product that it
determines to be harmful. North Carolina may ban teeth whitening, and North Carolina may
empower the Board to implement such a policy. Pursuant to the state action doctrine,
“anticompetitive regulation is allowed to withstand antitrust challenge as long as a court is
satisfied that the restraint at issue is truly” that of the State. State Action Opinion at 6. “[N]on-
sovereign defendants invoking the state action defense” — defendants such as the Board — must
demonstrate that “their challenged conduct truly comports with a state decision to forgo the
benefits of competition to pursue alternative goals.” State Ac;‘ion Opinion at 1. The Board failed
to make this demonstration. The Board’s campaign against non-dentist providers is therefore
presumed to represent the Board’s pursuit of its own interests and objectives.*°

The Board’s efficiency defenses are invalid as a matter of law.

B. The Board’s Public Interest Argument Lacks Evidentiary Support

Not only is the Board’s public interest defense non-cognizable, the claim that non-dentist
teeth whitening is inherently dangerous to the public is not supported by record evidence.
Unsubstantiated claims of consumer harm — whether uttered by the Board’s counsel or the
Board’s expert witness — are insufficient to establish an antitrust defense. This proposition is
illustrated by IFD and Wilk.

In IFD, the Commission held that (assuming away the non-cognizability issue) the

2 State Action Opinion at 7 (Board may be presumed to be acting on its own behalf); id. at 13
(“Absent some form of state supervision, we lack assurance that the Board’s efforts to exclude
non-dentists from providing teeth whitening services in North Carolina represent a sovereign
policy choice to supplant competition rather than an effort to benefit the dental profession.”).
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respondent was obliged to presént evidence to support its claim that supplying x-rays to
insﬁrance companies would lead the insurers to make dangerous choices regarding the course of
treatment for patients:

We note at the outset that the burden of proving sufficient justification for

restraints which have been shown substantially to harm competition rests with

respondents. Such justifications cannot be speculation only but must be

established by record evidence in order to be considered an adequate justification

for otherwise anticompetitive behavior.
In re Indiana Fed'n of Dentists, 101 F.T.C. 57, 175 (1983). Yet, at trial, the dentists produced
no evidence of erroneous treatment decisions attributable to the misuse of x-rays, and no
evidence that any consumer had in fact been harmed. Id. at 177. The Commission therefore
declined to credit the asserted efficiency defense, and judged the inherently suspect restraint to
be unlawful. Id. at 175-78. The Supreme Court affirmed, specifically noting that the respondent
had failed to introduce sufficient evidence to validate its efficiency defense. IFD, 476 U.S. at
46441

In Wilk II, an expert witness for the AMA advance_:d the theory that the doctors’ boycott
of chiropractors was a form of “nonverbal communication” that dispelled consumer confusion
about the differences between medical physicians and chirof)ractors. However, no evidence of

consumer confusion was presented at trial. The expert neither conducted nor cited any surveys

of consumer opinion to show that consumers were confused about the differences between

*1 Other Supreme Court cases in which an efficiency defense was rejected for lack of supporting
evidence include: NCAA4, 468 U.S. at 114 (“There is therefore no predicate in the findings for
petitioner’s efficiency justification.”); and Maricopa, 457 U.S. at 353 (“[N]othing in the record
even arguably supports the conclusion that this type of insurance program could not function if
the fee schedules were set in a different way.”).
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medical physicians and chiropractors. Indeed, the expert “testified that an empirical study could
not even be performed” to test his theory. Wilk II, 895 F.2d at 361. As the expert’s “personal
opinion” was not supported by empirical evidence, the trial court rejected this testimony as
speculative; the Court of Appeals affirmed this conclusion. Id. at 362.

In IFD and Wilk, the defendants’ efficiency defense was rejected because it lacked
empirical support in the record. In the present case, the Board’s defense is likewise unproven.
The evidence shows that non-dentist teeth whitening poses no greater risk to consumer well-
being than dentist-provided teeth bleaching. Over the last 20 years, millions upon millions of
consumers have whitened their teeth without dentists’ involvement; and yet, published clinical
reports do not demonstrate substantial or non-transient harm to consumers. Indeed, there is no
credible evidence that non-dentist teeth whitening poses any material safety risk at all.

As set forth more fully in the Complaint Counsel’s Proposed F iﬁdings of Fact:

- The FDA categorizes peroxides used in teeth bleaching as cosmetics, not drugs.

- The side-effects of bleaching (dentinal hypersensitivity and gingival irritation) are
transitory and of no clinical significance.

- Non-dentist teeth whitening does not damage either the enamel or the pulpal
health of the teeth.

- Hydrogen peroxide occurs naturally in the human body, and peroxide allergy is
therefore extremely rare. Non-dentist teeth whitening is not known to have
contributed to any instance of anaphylactic reaction among consumers.

- Non-dentist teeth bleaching protocols describe and require sanitation and
infection control procedures that include disinfection, gloving, customer self-
application of pre-packaged materials, and other measures. There is no known
incident of passage of any communicable disease in connection with non-dentist
teeth whitening.

- There are no reports of systemic toxicity resulting from non-dentist teeth
whitening. '
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- No one is aware of even a single instance in which a consumer was injured
because non-dentist teeth whitening masked a dental problem (pathology) that
could only be identified by discoloration. Dr. Haywood theorized that such injury
is possible, but acknowledged that his theory has not been proven and cannot be
proved.

In brief, the Board’s expert witness generéted many tales of possible consumer harm, but
no such hypothesis is supported by erﬁpirical evidence. Indeed, as in Wilk, the Board’s expert
testified that an empirical study could not even be performed to test his theory. (Haywood, Tr.
2729-2730, 2734-2735). Over some twenty years, and perhaps a hundred million teeth
whitening events, no significant consumer injury has been demonstrated.

C. The Board’s Restraints Are Not Reasonably Necessary

If the Board’s efficiency defenses were cognizable (they are not), and if the Board’s
professed concerns about public health and safety were adequately supported by empirical
evidence (they are not), then this Court would proceed to consider whether the restraints adopted
by the Board are appropriate in scope.

An efficiency defense is valid only if the challenged conduct is reasonably necessary in
order to achieve the legitimate objective identified by the respondent. Realcomp, 2009 E.T.C.
LEXIS 250 at *39-40. Accord Broadcast Music, Inc. v. CBS, Inc., 441 U.S. 1, 19-21 (1979)
(blanket license was “an obvious necessity” for achieving integrative efficiencies, and joint
setting of price was “necessary” for the blanket license); Antitrust Guidelines for Collaborations
Among Competitors 3.36(b) (April 2000) (“The Agencies consider only those efficiencies for

which the relevant agreement is reasonably necessary.”); 7 Philip E. Areeda & Herbert

Hovenkamp, Antitrust Law ¥ 1505, at 370 (3d cd. 2003) (“To be reasonably necessary, the
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restraint must not only promote the legitimate objective but must do so significantly better than
the available less restrictive alternatives.”). The Board has failed to carry its burden; for this
additional reason, its exclusionary conduct should be condemned.

The subject of alternatives to a ban on non-dentist teeth whitening was addressed by
Pfofessors Giniger and Kwoka.

With regard to the claim that consumers are not fully informed about the nature and risks
of non-dentist teeth whitening, state dental boards could require teeth whitening operations to
distribute to customers a fact sheet disclosing, inter alia; that: the operator is not a licensed
dentist or an expert in oral health; tooth decay and other health problems should be trea_ted prior
to whitening; discoloration of teeth may be the result of clinical problems; some types of
discoloration do not respond to whitening; and the bleaching agent can cause irritation of the
gums. (CX0487 at 008-010; Kwoka, Tr. 1086-1087; CX0631 at 011). Certainly, this type of
- consumer education is less restrictive of competition thaﬂ entirely eliminating non-dentist
services.*? If the Board does not have the requisite authority to mandate these disclosures, it

may advocate for such authority from the North Carolina legislature.

*2 See Wilk v. American Medical Ass’n, 671 F. Supp. 1465, 1483 (N.D. I11. 1987):

The final question is whether this concern for scientific method in
patient care could have been adequately satisfied in a manner less
restrictive of competition. . . . The AMA presented no evidence
that a public education approach or any other less restrictive
approach was beyond the ability or resources of the AMA or had
been tried and failed. . . . The AMA and other medical societies
have managed to change America’s health-related conduct by what
appears to be good public relations work and there has been no
proof that a similar campaign would not have been at least as
effective as the boycott in educating consumers about chiropractic
and the AMA’s concern for scientific method.
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With regard to the claim that non-dentist teeth whitening operations could be better
regulated, there are at least two possible solutions: (i) require appropriate training for employees
of tooth whitening businesses, and (ii) authorize dental boards to issue permits to teeth whitening
businesses.”> The Board is aware of a third option: notify the state or local health boards of any
suspected problems. (CX0556 (Burnham, Dep. at 166); CX0554 (Allen, Dep. at 159); CX0570
(Owens, Dep. atv 22)). To date, the Board has declined to seek assistance from any health board,
suggesting that the Board knows that its complaints are baseless. In any event, regulating noﬁ-
dentist operations is of course less restrictive than eliminatiné these businesses. (Kwoka, Tr.
1149-1150, 1224-1225, 1238).

Finally, over the course of the trial, Board witnesses identified a slew of hypothetical
problems that supposedly could arise in connection with non-dentist teeth whitening operations
(and many other bﬁsinesses): failure to maintain sanitary conditions; failure to safeguard
confidential consumer information; failure to maintain adequate levels of insurance; requiring
customers to waive liability. (Kwoka, Tr. 1057-1059; Baumer, Tr. 1926-1928, 1932, 1955-1956,
1958; CX0826 (Baumer, Dep. at 52-55, 77-78, 126, 215). Like the previously discussed
rationales for a ban on teeth whitening, there is no evidence that any of these problems exist. If
the problems do exist, they may be remedied by educating operators and/or with narrowly
tailored legislation or regulation. For example, the Board could require or advocate regulations
requiring non-dentist teeth whitening businesses to observe sanitary requirements; to safeguard

confidential consumer information; to maintain adequate levels of insurance; and/or to forgo

* That the aforementioned alternatives are feasible is confirmed by an ADA document that lays
out potential alternatives to a ban. (CX0487 at 010).
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waivers of liability. (Kwoka, Tr. 1057-1058, 1087-1089, 1149-1150). This is common sense.
These are less restrictive alternatives.

V. THE BOARD’S ANTICOMPETITIVE CONDUCT OCCURRED IN, OR HAD AN
AFFECT ON, INTERSTATE COMMERCE

The Board’s actions are in or affect interstate commerce, as required to establish
jurisdiction under Section 5 of the FTC Act.**

The jurisdictional reach of the FTC Act “is coextensive with the broad-ranging power of
Congress under the Commerce Clause.” Chatham Condo Ass’'nv. Century Village, Inc., 597
F.2d 1002, 1007 (5th Cir. 1979) (citing Burke v. Ford, 389 U.S. 320, 321-22 (1967)).
Jurisdiction is proper where the alleged conspiracy, if successful, would affect a “not
insubstantial” amount of interstate commerce. Summit Health, Ltd. v. Pinhas, 500 U.S. 322, 330
(1991); McLain v. Real Estate Board, 444 U.S. 232, 246 (1980).

More specifically, the Commission has jurisdiction where the respondent’s scheme, if
successful, could be expected to have a substantial effect on the flow of interstate payments. For
example, in NTSP, 140 F.T.C. at 727, the Commission found a sufficient effect on interstate
commerce where an agreement among physicians to maintain fee levels, if successful, “could be
expected to affect the flow of interstate payments [to the conspiring physicians] from out-of-state
payors.” See also Summit Health, 500 U.S. 322, 328-33 (conspiracy to force an ophthalmologist
out of business affects interstate commerce by reducing payments from out-of-state patients);

Hospital Bldg Co. v. Trustees of Rex Hospital, 425 U.S. 738, 744 (1976) (blocking relocation of

* Section 5 of the FTC Act prohibits unfair methods of competition “in or affecting commerce.”
15 U.S.C. § 45(a)(1). The Commission utilizes cases interpreting jurisdiction under the Sherman
Act in analyzing its own jurisdiction under Section 5. In re North Texas Specialty Physicians,
140 F.T.C. 715, 726-27 & n. 9 (2005).
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a hospital affects interstate commerce by reducing ﬁospital’s payments for c'>ut-of-state medicine
“and supf)lies).

The Board’s campaign against non-dentist teeth whitening operations has reduced — and
will in the future reduce _ the amount of teeth bleaching equipment énd supplies that non-dentist
operators in North Carolina purchase from out-of-state suppliers. The Board’s actions have also
deterred out-of-state prospective entrants who had expresséd interest in opening non-dentist teeth
whitening operations in North Carolina. The campaign has reduced — and will in the future
reduce — the volume of rental payments that non-dentist operators in North Carolina pay to out-
of-state mall owners. This is sufficient to establish the Commission’s jurisdiction over this

matter.

VI. THE BOARD’S CONTENTION THAT NON-DENTIST TEETH WHITENING IS
THE PRACTICE OF DENTISTRY IS NOT A DEFENSE, AND IS INACCURATE

The Board asserts that it is permissible to exclude non-dentist teeth whitening from the
marketplace because these operators are engaged in removing stains from teeth, and the removal
of stains allegedly constitutes the unauthorized practice of dentistry under North Carolina law.
This argument fails in three respects.

First, in the absence of a valid state action defense, the Board’é efforts to eliminate
assertedly “illegal” competition are not immune from antitrust sanctions. See IFD, 476 U.S. at
465 (“[That] the unauthorized practice of dentistry .. . [is] unlawful is not, in itself, a sufficient
justification for collusion a.mbng competitors to prevent it.”); Keifer-Stewart Co. v. Joseph E.
Seagram & Soms, Inc., 340 U.S. 211, 214 (1951) (alleged illegal conduct of plaintiff “could not

legalize the unlaw[ul combination by [defendants] nor immunize them against liability to those
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they injured”); Fashion Originators’ Guild, 312 U.S. at 468 (claim that certain clothing
manufacturers are engaged in unfair competition does not justify a conspiracy to exclude these
manufacturers); Sweeney v. Athens Reg’l Med, Center, 709 F. Supp. 1563, 1575 (M.D. Ga. 1989)
(claim that plaintiff nurse-midwife is engaged in an illegal business does not justify a conspiracy
of physicians to exclude plaintiff).

Second, the non-dentists targeted by the Board are not in fact engaged in thg removal of
stains as is claimed by the Board. The North Carolina Dental Act defines dentistry as including
the removal of stains from teeth. What is contemplated by the statute is the scraping of stains |
from the teeth with abrasive instruments, and not the application of bleach (whether self-
application at home, or assisted application at a spa or salon). Teeth bleaching lightens the
appearance of a stain on the teeth, but does not remove the stain. The stain molecules remain in
place on the customer’s teeth.

Third, even if teeth bleaching were determined to be the removal of stains under North
Carolina law, this still would not be sufficient to show that non-dentist operators are violating
the Dental Act. In response to the hostility of dentists and the opposition of dental boards around
the country, non-dentists in North Carolina and elsewhere have adapted their operations such
that the consumer, rather than the operator of the facility, is actually pérforming the teeth
bleaching: the consumer accepts a pre-packaged tray, opens the package, inserts the tray in
mouth, and removes the tray after the assigned time. The ancillary role of the non-dentist
operator is té provide the consumer with a pre-packaged tray, information, and a well-
maintained facility (including, for example, set-up and clean-up services).

North Carolina courts have never ruled that teeth bleaching involves the removal of
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stains, and North Carolina courts have never ruled that the assistance provided by a non-dentist
operator in connection with teeth bleaching by the consumer constitutes the practice of dentistry.
Why have these issues not been formally resolved? “The Board evaded judicial review of its
decision to classify teeth whitening as the practice of dentistry by proceeding directly to issue
cease and desist orders purporting to enforce that unsupervised decision.” State Action Opinion
at 17.

In sum, it is like.ly that the non-dentists excluded by the Board are pot engaged in illegal
activity. Further, even if the non-dentists were engaged in illegal activity, this alone would not
constitute a valid antitrust defense.

VII. THE TENTH AMENDMENT DOES NOT IMMUNIZE THE
ANTICOMPETITIVE CONDUCT OF THE BOARD

The Board asserts that a finding that the Board has violated the antitrust laws would
violate the Tenth Amendment.** This is incorrect.

Whether and to what extent the Tenth Amendment limits Congressional authority under
the Commerce Clause to regulate the sovereign activities of a State is a complicated question.
See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 556 (1985) (declining to “define
what affirmative limits the constitutional structure might impose on federal action affecting the
States under the Commerce Clause). What is clear, however, is that with regard to an antitruét

claim against a governmental entity, any defense under the Tenth Amendment extends no further

* The Tenth Amendment of the United States Constitution provides:

The powers not delegated to the United Statcs by the Constitution,
nor prohibited by it to the States, are reserved to the States
respectively, or to the people. U.S. CONST. Amend. X.
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thaﬁ the state action defense. Mercy-Peninsula Ambulance, Inc. v. County of San Mateo, 592 F.
Supp. 956, 965 (N.D. Cal. 1984) (“[B]lecause the goals of the Parker exemption and the Tenth
Amendment are analogous — to protect state sovereignty — a finding that a local government’s
actions are not entitled to state action immunity compels the conclusion that they do not Violaté
the Amendment . . . .”); Springs Ambulance Service, Inc. v. City of Rancho Mirage, No. CV82-
5917CBM, 1983 WL 1878, at *9 (C.D. Cal. Sept. 27, 1983) (“This court does not view the
Sherman Act as a threat . . . to the sovereignty of the state of California . . . . This is because the
court believes that the doctrine of state action immunity amply protects defendants from all of
the Tenth Amendment abuses they cite.”), rev’d on other grounds, 745 F.2d 1270 (9th Cir.
1983). See also Omni Outdoor Advertising, Inc. v. Columbia Outdoor Advertising, Inc., 566 F.
Supp. 1444, 1447 (D.S.C. 1983) (enforcement of Sherman Act against a municipality does not
violate the Tenth Amendment).

The Commission has previously determined that the requirements of the state action
defense have not been satisfied by the Board in this case. State Action Opinion at 17. That is,
the anticompetitive restraints implemented by the Board and challenged in the Complaint do not
represent the sovereign policy choice of the State of North Carolina. It follows that the Tenth
Amendment offers no immunity.

VIII. REMEDY

Complaint Counsel has proven that the Board has violated Section 5 of the FTC Act by
excluding competition from non-dentist providers of teeth-whitening services. When a violation
of Section 5 is established, the Court is empowered to enter an appropriate order to prevent a

recurrence of the violation. PolyGram, 136 F.T.C. at 379. The Court has wide discretion in its
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choice of aremedy. FTC v. National Lead Co., 352 U.S. 419, 428 (1957); Jacob Siegal & Co. v.
FTC, 327 U.S. 608, 611 (1946). The Court “is not limited to prohibiting the illegal practice in
the precise form in which it is found to have existed in the past,” but “must be allowed
effectively to close all roads to the prohibited goal, so that its order may not be by-passed with
impunity.” FTC v. Ruberoid Co., 343 U.S. 470, 473 (1952). The remedy selected must be
reasonably related to the violation found to exist. Id.; Jacob Siegal, 327 U.S. at 613.

An appropriate order in this matter should contain the following provisions.

1. Require the Board to cease and desist from any action that may restrain the
provision of teeth whitening services by non-dentists.

2. Require the Board to cease and desist from ordering any non-dentist provider of
teeth whitening services to cease providing teeth whitening services.

3. Require the Board to cease and desist from communicating to any non-dentist
provider of teeth whitening services: (i) that such non-dentist provider is violating, has violated,
or may be violating North Carolina law by providing teeth whitening services; or (ii) that the
provision of teeth whitening services by a non-dentist provider is a violation of North Carolina
law.

4. Require the Board to include in all correspondence with any non-dentist provider
of teeth whitening services, including dny threat to file a lawsuit, that the Board does not have
the authority to determine whether the law has been violated, and that only a court can make that
determination and then assess penalties, if judged appropriate.

5. Require the Board to cease and desist communicating to a lessor of commercial

property or any other person: (i) that the provision of teeth whitening services by a non-dentist
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provider is a violation of North Carolina law, or (ii) that any non-dentist provider of teeth
whitening services is violating, has violated, or may be violating North Carolina law by
providing teeth whitening services.

6. Require the Board to provide notice on its website of the Complaint and Order in
this matter, as well as a public notice to the effect that, as of [a specified date], the Board was
aware of no scientific studies showing that any risks associated with teeth whitening are greater
for non-dentists than they are for dentists.

The order should include a limited proviso that permits the Board to send a proper
litigation threat letter to a person when: (i) the Board has a good faith belief that such person is
violating North Carolina law, and (ii) the Board has a good faith intention to initiate a judicial
action. |
IX. CONCLUSION

For all of the foregoing reasons, Complaint Counsel requests that this Court rule that the
North Carolina State Board of Dental Examiners has violated Section 5 of the Federal Trade

Commission Act, and enter a cease and desist in the form attached hereto.

Respectﬁlly submitted,

s/ Richard B. Dagen

Richard B. Dagen

Counsel Supporting the Complaint
Federal Trade Commission
Bureau of Competition
Washington, D.C. 20580

Phone: (202) 326-2628

Facsimile: (202)-326-3496

Dated: April 22,2011
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UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of ) PUBLIC

) .
THE NORTH CAROLINA STATE BOARD ) DOCKET NO. 9343
OF DENTAL EXAMINERS, )

)
Respondent. )

)

[PROPOSED] ORDER
L
IT IS ORDERED that, as used in this Order, the following definitions shall apply:

. “Board” means the North Carolina State Board of Dental Examiners (“NCSBDE”), its
officers, directors, members, employees, agents, attorneys, representatives, successors, and
assigns; and the subsidiaries, divisions, groups, and affiliates controlled by it; and the
respective officers, directors, members, employees, agents, attorneys, representatives,
successors, and assigns of each.

. “Communicate” or “Communicating” means exchanging, transferring, or disseminating any
information, without regard to the manner or means by which it is accomplished.

. “Communication” means any information exchange, transfer, or dissemination, without
regard to the means by which it is accomplished, including, without limitation, oral or
written, in any manner, form, or transmission medium.

. “Dental Practice Act” means any legislation that is administered by the Board, including,
North Carolina General Statutes, Chapter 90, Article 2 (Dentistry) (N.C. Gen. Stat. §§ 90-22
- 90-48.3 (2010)) and Article 16 (Dental Hygiene Act) (N.C. Gen. Stat. §§ 90-221 - 90-233.1
(2010)).

. “Dentist” means any individual holding a license, issued by the Board, to practice dentistry in
‘North Carolina.

. “Direct” or “Directing” means to order, direct, command or instruct.

. “Non-Dentist Provider” means any Person other than a Dentist engaged in the provision,
distribution or sale ol any Teeth Whitening Goods or Teeth Whitening Services.

. “Person” means both natural persons and artificial persons, including, but not limited to,
corporations, unincorporated entities.



“Principal Address” means either (i) primary business address, if there is a business address,
or (ii) primary residential address, if there is no business address.

" “Teeth Whitening Goods” means any formulation containing a peroxide bleaching agent,

whether or not used in conjunction with an LED light source, and any other ancillary
products used in the provision of Teeth Whitening Services.

“Teeth Whitening Services” means whitening teeth through the use of a formulation
containing a peroxide bleaching agent, whether or not used in conjunction with an LED light
source.

“Third Party” means any Person other than NCSBDE.

IL

IT IS FURTHER ORDERED that Respondent, directly or indirectly, or through any

corporate or other device, in connection with the provision of Teeth Whitening Services in or
affecting commerce, as “commerce” is defined in Section 4 of the Federal Trade Commission
Act, 15 U.S.C. § 44, cease and desist from:

A. Directing a Non-Dentist Provider to cease providing Teeth Whitening Goods or Teeth

B.

Whitening Services;

Engaging in any action that restrains, restricts, inhibits, deters, or otherwise excludes the
provision of Teeth Whitening Goods or Teeth Whitening Services by a Non-Dentist
Provider;

Communicating to a Non-Dentist Provider that: (1) such Non-Dentist Provider is violating,
has violated, or may be violating the Dental Practice Act by providing Teeth Whitening
Goods or Teeth Whitening Services; or (ii) the provision of Teeth Whitening Goods or Teeth
Whitening Services by a Non-Dentist Provider is a violation of the Dental Practice Act;

Communicating to a prospective Non-Dentist Provider that: (i) a Non-Dentist Provider would
or might be violating the Dental Practice Act by providing Teeth Whitening Goods or Teeth
Whitening Services; or (ii) the provision of Teeth Whitening Goods or Teeth Whitening
Services by a Non-Dentist Provider would or might be a violation of the Dental Practice Act;

Communicating to a lessor of commercial property or any other Third Party that (i) the
provision of Teeth Whitening Goods or Teeth Whitening Services by a Non-Dentist Provider
is a violation of the Dental Practice Act, or (ii) that any Non-Dentist Provider is violating, has
violated, or may be violating the Dental Practice Act by providing Teeth Whitening Goods or
Teeth Whitening Services;

Communicating to an actual or prospective manufacturer, distributor, or seller of Teeth
Whitening Goods used by Non-Dentist Providers, or to any other Third Party that (i) the
provision of Teeth Whitening Goods or Teeth Whitening Services by a Non-Dentist Provider
is a violation of the Dental Practice Act, or (ii) that any Non-Dentist Providcr i3 violating, has
violated, or may be violating the Dental Practice Act by providing Teeth Whitening Goods or
Teeth Whitening Services; and



G. Encouraging, suggesting, advising, pressurihg, inducing, or attempting to induce any Person
to engage in any action that would be prohibited to Respondent by Paragraphs II.A through
IL.F above; '

Provided, however, that nothing in this Order prohibits the Board from:

(1) investigating a Non-Dentist Provider for suspected violations of the Dental
Practice Act; :

(i) filing or causing to be filed, a court action against a Non-Dentist Provider for
an alleged violation of the Dental Practice Act pursuant to N.C. Gen. Stat. §§
90-40, 90-40.1, or 90-233.1; or

(i1i)pursuing any administrative remedies against a Non-Dentist Provider pursuant to
and in accordance with the North Carolina Annotated Code;

Provided further, that nothing in this Order prohibits the Board from Communicating to a
Third Party:

(i) notice of its bona fide intention to file a court action against that Person for a
suspected violation of the Dental Practice Act with regard to Teeth Whitening
Goods or Teeth Whitening Services; or

(i1 notice of its bona fide intention to pursue administrative remedies with regard
to Teeth Whitening Goods or Teeth Whitening Services,

so long as such Communication includes, with equal prominence, the paragraph included
in Appendix A to this Order.

IIIL.
IT IS FURTHER ORDERED that Respondent shall:

. Within thirty (30) days from the date this Order becomes final, send a copy of this Order and
the Complaint by first-class mail with delivery confirmation or electronic mail with return
confirmation to:

1. éach Board member; and

2. each officer, director, manager, representative, agent, attorney, and employee of the
Board;

Distribute by first-class mail, return receipt requested, a copy of this Order and the Complaint
to each individual who becomes a Board member, or an officer, director, manager, attorney,
representative, agent or employee of Board, and who did not previously receive a copy of
this Order and the Complaint from Respondent, within ten (10) days of the time that he or
she assumes such position;



C. Within thirty (30) days from the date this Order becomes final, send a copy of the letter, on
the Board’s official letterhead, with the text included in Appendix B to this Order by first-
- class mail with delivery confirmation or electronic mail with return confirmation to:

1.

each Person, including without limitation actual or prospective Non-Dentist Providers,
manufacturers of goods and services used by Non-Dentists Providers, or any other Third
Party, to whom the Board Communicated a cease-and-desist order, letter; or other similar
Communication;

each Person, including without limitation actual or prospective lessors of commercial
property or any other Third Party, to whom the Board Communicated that (i) the
provision of Teeth Whitening Goods or Teeth Whitening Services by a Non-Dentist
Provider is a violation of the Dental Practice Act, or (ii) that any Non-Dentist Provider is
violating, has violated, or may be violating the Dental Practice Act by providing Teeth
Whitening Goods or Teeth Whitening Services; and

any other Third Party to whom, or with whom, the Board Communicated substantially
the same information set forth in C.1 and 2 of this Paragraph III;

D. Within sixty (60) days from the date this Order becomes final, Respondent shall
arrange with the North Carolina Board of Cosmetic Art Examiners for the notice included as
Appendix C to this Order to appear on the website of that Board for a period of six (6)
months;

Provided, however, should Respondent be unable within sixty (60) days to arrange with
the North Carolina Board of Cosmetic Art Examiners for such notice to appear on that
Board’s website, Respondent shall within ninety (90) days from the date this Order
becomes final: (1) obtain from the North Carolina Board of Cosmetic Art Examiners its
most current list of licensees; and (2) send the Appendix C notification by first-class mail
with delivery confirmation or electronic mail with return confirmation to each licensee on
that current list;

E. For five (5) years from the date this Order becomes final annually:

1.

publish in any official report or newsletter sent to all North Carolina Dentists a copy of
the Order and the Complaint with such prominence as is given to other regularly featured
articles; and

post on the home page of any official website with prominence equal to that the Board
gave to the notice it posted regarding the FTC investigation of this matter the following
notice with the designated links:

NOTICE: As of the date the record closed in the Federal Trade Commission proceeding,
the Board was not aware of any scientific, clinical or empirical, studies anywhere in this

~ country that showed that teeth whitening services provided by non-dentists were any less

safe than teeth whitening services provided by dentists. The harms that had been
reported to the Board by consumers of non-dentist teeth whitening services were not
substantiated, and the Board was nol aware of any other systemic report of such harm
from anywhere else in this country at that time. The FTC has ordered the Board to post



this notice in response to the anticompetitive practices enumerated in the FTC Complaint.
To read the FTC Order and Complaint click here [required links].

Iv.

IT IS FURTHER ORDERED that Respondent shall file verified written reports within
sixty (60) days from the date this Order becomes final, annually thereafter for three (3) years on
the anniversary of the date this Order becomes final, and at such other times as the Commission
may by written notice require. Each report shall include, among other information that may be
necessary:

A. The identity, including address and telephone number, of each Non-Dentist Provider, and any
other Third Party, that the Board Communicated with during the relevant reporting period
regarding Teeth Whitening Goods or Teeth Whitening Services;

B. Copies of all Communications with any Non-Dentist Provider, and any other Third Party
regarding the provision of Teeth Whitening Goods or Teeth Whitening Services;

C. Copies of the delivery confirmations or electronic mail with return confirmations required by
Paragraph III. A and B; and

D. A detailed description of the manner and form in which Respondent has complied, and is
complying, with this Order.

V.

IT IS FURTHER ORDERED that Respondent shall notify the Commission of any change
in its principal address within twenty (20) days of such change in address.

VI.

IT IS FURTHER ORDERED that, for the purpose of determining or securing compliance
with this Order, and subject to any legally recognized privilege, and upon written request and
upon five (5) days notice to NCSBDE, that NCSBDE shall, without restraint or interference,
permit any duly authorized representative of the Commission:

A. Access, during office hours of NCSBDE and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers, accounts, correspondence, memoranda, and all
other records and documents in the possession, or under the control, of NCSBDE relating to
compliance with this Order, which copying services shall be prov1ded by NCSBDE at its
expense; and

B. To interview officers, directors, or employees of NCSBDE, who may have counsel present,
regarding such matters.



VII.

IT IS FURTHER ORDERED that this Order shall terminate twenty (20) years from the
date it is 1ssued

ORDERED:

D. Michael Chappell
Chief Administrative Law Judge

Date:



Appendix A

The Federal Trade Commission, by its Order of , 2011, has directed the Board to
provide you with the following Notice. The Board hereby notifies you that the opinion of the
Board expressed in this communication has no legal effect. The Board does not have the
authority to determine whether you have violated, or may be violating, any law. Only a court has
the right to make such a determination, and, if appropriate, impose a remedy or penalty for such
violation.

Further, prior to the initiation of any court action by the Board, you have the right to request
a Declaratory Ruling from the Board, pursuant to 21 N.C.A.C. 16N .0400 and N.C. Gen. Stat. §
150B-4, regarding whether your method of providing teeth whitening goods or services is lawful.

You are further notified that your right to a declaratory ruling from the Board is additional to
any other legal rights that you may already have to establish the legality of your teeth whitening
goods or services. A complete copy of the Federal Trade Commission’s Complaint and Decision
and Order are available on the Commission’s website, http:\\www.ftc.gov.



Appendix B

(Letterhead of NCSBDE)
(Name and Address of the Recipient)
Dear (Recipient):

As you may know, the Federal Trade Commission issued an administrative complaint in
2010 against the Board challenging the legality of the Board’s activities directed at the
elimination of dental teeth whitening services in North Carolina by non-dentists. At the
conclusion of that administrative proceeding, the Commission issued a Decision and Order
directing that the Board, among other things, cease and desist from certain activities involving
teeth whitening by non-dentists and take certain remedial actions, of which this letter is one part.
A complete copy of the Federal Trade Commission’s Complaint and Decision and Order are
available on the Commission’s website, http:\\www.ftc.gov.

You are receiving this letter because you previously received from the Board either: (1) a
letter directing, or ordering, you to cease and desist the unlicensed provision of dental teeth
whitening services, or selling dental teeth whitening goods or services to non-dentist teeth
whiteners in violation of the Dental Practice Act, N.C. Gen. Stat. §§ 90-29(b)(2), 90-40, and/or
90-40.1; or (2) a letter advising you that (i) a non-dentist would or might be violating the Dental
Practice Act by providing teeth whitening goods or services; or (ii) the provision of teeth
whitening goods or services by a non-dentist would or might be a violation of the Dental Practice
Act, N.C. Gen. Stat. §§ 90-29(b)(2), 90-40, and/or 90-40.1.

The Board hereby notifies you that the prior letter you received from the Board only
expressed the opinion of the Board, and that such opinion has no legal effect. The Board does
not have the authority to determine whether you are violating, have violated, or may be violating,
any law. Only a court has the right to make such a determination, and, if appropriate, impose a
remedy or penalty for such violation. ‘Further, you have the right to request a Declaratory Ruling
from the Board, pursuant to 21 N.C.A.C. 16N .0400 and N.C. Gen. Stat. § 150B-4, regarding
whether a particular method of providing teeth whitening goods or services is lawful. You are
further notified that your right to a declaratory ruling from the Board is additional to any other
. legal rights that you may already have to establish the legality of any particular method of
providing teeth whitening goods or services.



Appendix C

Teeth Whitening Notice.

As you may know, the Federal Trade Commission issued an administrative
complaint in 2010 against the North Carolina State Board of Dental Examiners
challenging the legality of the Dental Board’s activities directed at the elimination
of dental teeth whitening services in North Carolina by non-dentists. At the
conclusion of that administrative proceeding, the Commission issued a Decision
and Order directing that the Dental Board, among other things, cease and desist
from certain activities involving teeth whitening by non-dentists and take certain
remedial actions, of which this Notice is one part. A complete copy of the
Federal Trade Commission’s Complaint and Decision and Order are available on
the Commission’s website, http://www.ftc.gov.

In 2007, the Cosmetology Board, at the request of the Dental Board, displayed a
“Teeth Whitening Bulletin” on the Cosmetology Board’s website advising
cosmetologists and estheticians “that any process that ‘removes stains, accretions
or deposits from human teeth’ constitutes the practice of dentistry. . . Taking
impressions for bleaching trays also constitutes the practice of dentistry. . .” That
Bulletin further advised that it was a misdemeanor for anyone other than a
licensed dentist to provide those services.

The Dental Board hereby notifies you that the prior Bulletin, described above,
only expressed the opinion of the Dental Board, and that such opinion has no
legal effect. The Dental Board does not have the authority to determine whether
you are violating, have violated, or may be violating, any law. Only a court has
the right to make such a determination, and, if appropriate, impose a remedy or
penalty for such violation. Further, you have the right to request a Declaratory
Ruling from the Dental Board, pursuant to 21 N.C.A.C. 16N .0400 and N.C. Gen.
Stat. § 150B-4, regarding whether a particular method of providing teeth
whitening goods or services is lawful. You are further notified that your right to a
declaratory ruling from the Dental Board is additional to any other legal rights
that you may already have to establish the legality of any particular method of
providing teeth whitening goods or services.



CERTIFICATE OF SERVICE

I hereby certify that on April 22, 2011, I filed the foregoing document electronically
using the FTC’s E-Filing System, which will send notification of such filing to:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580

I also certify that I delivered via electronic mail and hand delivery a copy of the
foregoing document to:

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

I further certify that I delivered via electronic mail a copy of the foregoing document to:

Noel Allen

Allen & Pinnix, P.A.
333 Fayetteville Street
Suite 1200

Raleigh, NC 27602
nla@Allen-Pinnix.com

Counsel for Respondent
North Carolina State Board of Dental Examiners
CERTIFICATE FOR ELECTRONIC FILING
I certify that the electronic copy sent to the Secretary of the Commission is a true and

correct copy of the paper original and that I possess a paper original of the signed document that
is available for review by the parties and the adjudicator.

April 22, 2011 By:  s/Richard B. Dagen
Richard B. Dagen



Appendix A to Complaint Counsel’s Findings of Fact, Conclusions of Law, Post Trial Brief and

10.

11.

12.

13.

14.

[Proposed] Order
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An Empirical Examination of the
Influence of Licensure and Licensure
Reform on the Geographical
Distribution of Dentists

Brvan L. Boulier

State licensing of occupations has long been criticized but has thus far
resisted substantial reform. One reason for the successful resistance is
that regulated professions dominate the regulatory process and exert
considerable influence on reform measures. A second reason is that,
with few exceptions, those who urge reform have been unable to dem-
onstrate empirically the benefits of the changes proposed. The purpose
of this paper is to measure the consequences of a specific reform pro-
posal—a change in the system of dental licensure that would permit
dentists once licensed in at least one state to migrate without restriction
to other states. This proposal is called **nationwide reciprocity.”
Three considerations prompt the evaluation of this proposal. First,
there is concern that dental licensing boards have influenced the geo-
graphical distributions of dentists through their powers to limit the aum-
ber of dentists who are permitted to practice in their jurisdictions and
that “the shortage of dentists is accentuated by uneven distribution.™
Second, nationwide reciprocity has considerable support-among den-
tists, being favored by 68.0 percent of dentists responding to a 1972
survey conducted by the American Dental Association.” That dentists
recognize their economic interest in the licensing process is demon-
straled by the pattern of responses to the questionnaire: dentists residing

Note: Fam grateful ta Orley Ashenfelter, Elcanor Brown, Ray Fair, Jane Menken. Sam
Peltzman, Michael Rothsehild. and Dan Saks for their advice on earlier drafts of this
paper and especially 1o Jack Wilson for many helpful conyments. Programming assistance
by Hannah Kaufman and research assistance hy David Bloom and Debra Stempel are
also gratefully acknowledged. Financial suppott for this research was received from the
National Institutes of Health and a Ford Foundation grant to the Office of Population
Research,

" National Advisory Commission on Health Manpower, Repors of the National Advisory
Commissioic.on Health Manpower (Washington, D.C., 1969). p. 497.

= American Dental Association. Bureau of Economic Research and Statistics. “Survey of
Attitudes on Dental Licensing Procedures.” Journal of the American Dental Association.
vol. 83 {December 1972}, pp. 12691306,
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but legislatures normally depend on the boards for advice in drawing
and-amending these acts. '

The requirements for licensure vary from state to state, All states
require graduation from a dental school approved by the state board.
For admission to the practice of dentistry in a state, a graduate of an
approved school must take a licensing examination unless he is licensed
clsewhere and there is a reciprocity agreement between the states. Li-
censure examinations consist of two parts: a written examination and
a practical or clinical examination.

In 1928 the National Board of Dental Examiners was formed to
write standardized examinations on the theory and science of dentistry,
By 1967 forty-four states recognized the certificate of the national board;
by 1976 that number had increased to forty-cight. The content of the
practical or clinical examination varies by state but typically includes
a set of prescribed operative procedures (gold inlay, gold foil, or amal-
gam restoration), prosthetics (for example, complete upper denture to
final try-in, including preparation of a laboratory prescription), crown
and bridge work, oral diagnosis and treatment planning, and surgery.
In some cases, portions of the clinical examination are written. In 1976
five states had oral or written examinations on dental ethics or on state
laws pertaining to dentistry, twenty-one states required candidates for
licensure to bring their own patients to the examination, and the fee
for examination ranged from $25 to $150.2

Beginning in 1969, the dental boards of Maine, Maryland, Mas-
sachusetts, New Hampshire, New York, Pennsylvania, and West Vir-
ginia agreed to conduct a standardized clinical examination in five cities
with members of each board forming the examination committees.
There was tacit agreement that presentation of the regional test certif-
icate for the clinical examination and the National Board of Dental
Examiners certificate by a candidate would qualify him for licensure in
one of the participating states.® By 1976 fouiteen states accepted cer-
tificates on clinical examinations from the North East Regional Board,
‘dleven states from the Central Regional Dental Testing Service, and
three from the Southern Regional Testing Agency.” Wisconsin accepted

* American Dental Association, Bureaw of Economic Research and Statistics, Facts abont
Sures for-the Bentist Secking a Location, 1976 (Chicago: American Pental Association,
1976). pp. 1318,

"New York and Washington, I.C.. conducted simultanebus examinatons as carly as
166. The concepr of regional boards was endorsed by the ADA House of Delegates in
1968,

“American Dental Association, Bureau of Economic Research and Statisties, Faets ahour
Srates, 1976, p. 13.
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percent, respectively: ' In-California the failure rates of 1970 graduates
on the 1970 examinations were 7 percent for applicants from in-state
schools and 59 percent for applicants from out-ofsstate schools;™ the
corresponding failure rates for 1973 graduates on the 1973 licensing
examination were 12 percent and 63 percent, respectively.'

In 1967 forty states and the Districtof Columbia had statutory
provisions for recognition, by reciprocity or endorsement, of dental
licenses issued in other states:” Typically, however, several qualifica-
tions had to be met before reciprocity was granted—several vears of
continuous practice, possibly a clinical or practical examination, and
usually an agreement of reciprocity between the states. In spite of the
large number of states with statutory provisions fot reciprocity, there
are even now only a few states with even limited agreements. In. 1969
only seventeen states reported some form of reciprocity agreement. ™

* As an example of the restrictiveness of some of these agreements, New

Hampshire recognized licenses only from Alaska, and Alaska only from
New Hampshire. In 1976 twenty-one states plus the District of Columbia
reported such agreements,’s

In addition to licensing dentists and déntal hygienists, the state
boards establish and administer regulations covering the operation of
dental practices—{or example, determining the duties that can be per-
formed by auxiliaries, establishing requirements for license renewal.
and setting restrictions against the corporate: practice of dentistry and
advertising. Boards-are also disciplinary agents for violations of their
own regulations and of state dental practice acts.

It is clear that state licensing boards have considerable ability to
limit entry of dentists into their jurisdictions by deciding whether to
establish reciprocity agreements, by conducting rigorous qualifying ex-
aminations and setting high passing standards, and by otherwise raising
application costs. What remains 10 be seen is whether state licensing
boards have had a measurable impact on the distribution of dentists
among: states,

" Calculated: from data given in American Dental Association, Council on Dental Edu-
cation, Dental Licensure Examinations, 1970 {Chwcagor American Dental Association,
1970y, : '
 [higl,

2 American Dental Association, Councll en Dental Education. Dental’ Licensure Exam:
inattgns, 1973-(Chicago: American Dental Association. 19731

" National Advisory Commission on Health Manpower, Reporr.p. 502,

* American Dental Assaciation. Bureaw of Economic Research and Statistics, Fucts ahout
Swies for the Dentist Seeking a Location, 1969 (Chicago: Amcerican Deatal:Association.
1969, p. 19,

* American Dentab Association. Burcaw of Economic Research and Statistics. Factyv wbour
Siares, 1976, p. 19,
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To caleulate the impact of reciprocity on price, Shepard adds the
direct effect of reciprocity on price in the supply of services in equation
(3) to the indirect effect resulting from the influence of reciprocity on
the number of dentists per capita in cquation (1) multiplied by the effect
of a change in the number of dentists per capita on price in equation
(3). This calculation is incomplete, however, because reciprocity also
affects the earnings of dentists—equation (4)—thereby altering the sup-
ply of practitioners. To take into account all the direct and indirect
impacts of reciprocity, one must solve all five equations simultaneously
for price as a function of reciprocity and other exogenous variables. In
this price equation, reciprocity reduces the fee index by only $0.16, less
than 10 percent of the $1.87 figure reported by Shepard.™

While: Shepard’s mode! implies a negligible impact of reciprocity
on dental prices; there is some reason to doubt the model’s validity. In
particular, the specification of the net earnings equation is theoretically
inappropriate. By definition, net earnings equal gross receipts minus
costs, and gross receipts: per practitioner equal price times quantity
supplied per practitioner. Price and quantity supplied are determined
in the demand and supply of services equations, but their values in these
equations are not reflected in the earnings equation. In addition, no
economic rationale is offered for including the reciprocity variable in
the earnings equation. Since Shepard’s econometric model of the dental
care market appears to have some serious shoricomings, calculations
based on it have little value:

The empirical work by Maurizi and by Benham and his colleagues
is primarily descriptive. They use states as the units of observation and
regress the number of dentists, dentists per capita, changes in dentists
per capita, net migration, and dentists' mean net income on variables
that .might possibly be related to them. Their findings are generally
difficult to interpret, because they do not attempt 1o provide structural
models of the migration processand they rely on the overall failure rate
on the state board examination as a measure of barriers to-entry. Ben-
ham points out that the failure rate is only one indicator of a variety
of ways in which licensing impedes mobility and that the overall failure
rate does not distinguish between in-state and out-of-state applicants.
In addition, it should be noted that the observed failure rate is an ex
post measure; that is, the observed failure rate is the actual number of
failed candidates divided by the actual number of applicants. We would
expect that some dentists will be discouraged from applying for a license
if their ex amte (or anticipated) probability of failure is high. The ob-

P1bid.. p. 199,
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wwﬁé failure rate will be {ower than the ex ante probability of failure— 5 )

which is the more valid measure Of restrictiveness.® g £
~ Two findings from these studies are of some interest. First, migra- 5 - . Tz
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new entrants than dentists in low-income states and that there is per- . < E
sistent excess demand for entrance into states where dentists” incomes 54 288 § =
arc relatively high. The analyses performed by Maurizi and by Beoham = _F3350 2a=% ~ 23
and his colleagues provide some support for the hypothesis that licensing o = g Ez“ 2 g;: g § 3 % e7 L g E«; §
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Journal of Law-and Economics. vol. 8§ {October 1963). pp: H-50. = g&8 des Faosly b
2 Benham, Maurizi, and Reders “Migration, Location and Remuneration.” table 2. ™ =S OZTRES
335 and Maturizi, Economic Essays. pp. 43-45.. ' =3
3 Benhaum, Maurizi. and Reder, “Migration, ocation and Remuneration:” p. 341 = =
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incomes using Holen’s basic approach. In all years, the between-state
vafiance in incomes is statistically significantly larger than the within-
state variance (with significance measured at the 8.005 level—that is,
we can be 99.5 percent sure that the difference is significant).
There are several improvements that could be added to' the Holen
test. First, the hypothesis should be formulated in terms of prices of
services, not in terms of practitioner incomes. In other words, we should
expect that, the.more effective licensure, the more will the between-
state variation in fees excéed the within-state variation: Netincome is
an inappropriate measure because the levels.and dispersion of net in-
come depend on the distributions of dentists’ preferences for income
and leisure and their-abilities to transform inputs (such as hours worked
by the dentist, hours worked by auxiliaries, and capital) into services,
as-well 45 variations in the prices of inputs and services, Second,. fees
should be adjusted for variation among states resulting from differences
in the age composition of dentists, costs of living, and input prices. No
adjustment for fee variations among states resulting from differentials
in the quality of dentists is necessary, because variation'in service guality
is a possible consequence of effective licensure.

Using 1968 American Dental Association survey data, which pro-
vide information on fees for more than 5,000 dentists, I have attempted
to incorporate these improvements to Holen's procedure. To see
whether the differences in fees among states are significantly different
from those that would be expected as a result of variations among stateés
in factors cited in the previous paragraph and as a.result of the inherent.
stochastic {or random) variation in fees within the profession, I have
regressed fees on variables expected to influence fees with or without:
iicensing and a set of state dummy variables. A dtxmmy variable for.a
state is a variable that equals 1 if the dentist practices in that state and

( if he does not. A test for whether fees differ among states -afl
adjustment for variables expected 1o influence fees with or without
licensure is whether the coefficients of the state dummy variables are
significantly different from zero.®

Table 3 shows regressions of the comprehensive fee and net inconx
of nonsalaried general practitioners on the age of the dentist (and the
square of age), the wage rate of assistants ‘({ieﬂated by a state ¢o:
living indicator), a set of variables for the size of community in wh
the dentist practices, and the state dummy variables. Both depenﬁe

#This procedure for estimating whether fees differ among states after aé;mime ,
variations in varisbles expected to influence fees with or without licensing is equivy
1o analysis.of covariance: see Jack Johuston, Economerric Meihods, 2d ed. {New Yo

MeGraw-Hill, 1972}, pp. 192207,

TABLE 3
EXPLANATION Of Feg AND NET INCOME VARIATIONS

Comprehensive Fee Net Income

Variable e
ble Coefficient. ¢ Coefficient 1

Constant {Washington, city size

;f)(} 800 to 1 million) 1230 25,65
e ' B
Agez 0.09 046 1897 20,48
ol ~003 133 ~213 206
e 0.04  8.89 0.24 1087
pap 'y e »43 “'0&96 v '
;2;3,_&@0-.190,900 -0.56 665 0.18 12; 28
ver 1 million 030 199 1.21 1‘81535
ii?f;ﬂ:za -2.85 582 342 244
Adzona ~0.68 2.6 ~041 032
Abanens -131 423 1.8 137
Colorado (llgi ? g e o
| o - ~031 o,
gz?ﬁ;,*:::ut - 1.5% 5.51 .87 0. %g
Delave ~0.51 167 ~1.84  0.53
Dorkly 0200 0.7 422 345
Geors -0.9 3.4 9.66 7.66
Hava ~195 508 ~1.61 1ot
Kaho ~0.96  2.67 ~145 096
lingis -096 348 184 158
India, -139 452 290 22
fowa 0.9 327 260 207
Kansas, ~043 1.53 299 2.56
Ker iSimi -1L72 5.6 260 195
Louis =020 0.67 332 240
il wg» ;2 9:10. 013 0w
".‘Fifassgehﬁsem -1.51 ;?2 -~ ?ig g gf
ﬁiﬁif;’i “ ~078 280 254 2.0
Minnesota ~0.74  2.60 242 204
Mississppi -124 367 0.6¢ (.45
Misour 116 3.8 28 221
Montaan ~0.56  1.55 ~187 128
Nebrasks -—»g. ;g 0.48 201 169
ﬁcw Hampshire - 1:08 é gé ?32 égz
ew Jersey 033 L1 023 018
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TABLE 3 (continued) local-anesthesia—0.32), acrylic jacket crown (0.02), and complete upper

acrylic base denture (0.02). The weights reflect approximately the av-
co,gpfeheﬂ;ive Fee Nei:Income erage mmpm;itipn of dengists" output. .

» e ) Cofficient 1 ~ The dentist’s age was included in the regressions for several reasons.
Variable @eﬁ"c‘e“t ‘ First, skill may vary systematically with age. Younger dentists, because
zl.atlew' Mexi o ’ m_(},14 036 424 2.(;? of more recent training, may t?e more skillful than older dgxtistsa or
New York ~1.86 3.31 1,61 ;12 ol_der‘demnlsts may be more skiliful because they have acquired skills
North Carolina ~1.14 400 6.2 pg with experience—or both, in which case there will be no systematic
Noith Dakota 0.07 019 4,57 s variation with age. Second, age is likely to be a good proxy for'length
Ohio -165 597 .1’{739 g 66 of practice in a community (assuming lack of mobility). If dentists who
Oklahoma : ~0.36 lg »»{1)‘23 ‘0’_99 have been established for a long time in a community have demand
Oregon _933 é"gg 21'35‘, 1:10 curves for their services that differ from those of recently established
Pennsylvania - ;02 342 _328  2.06 practitioners, we would want to take that into account in our analysis.
Rhode Island _1s1 466 365 2.6l In the net income equation, the age variable may also capture some of
South Ca’;’}:"a- _025  0.69 28 LT the age variations in preferences for income or leisure. Because age-
iﬁﬁﬁg&.o 2 -1.87 581 200 214 income profiles often resemble an inverted U, the square of the dentist’s
Texas 0.40 135 0.36 0.28 age is also included in the regressions. In the fee regression, the coef-
Utah -2.02 6.91 ~-359 279 ficients of the age terms are not statistically significantly different from
Vermont ~1.49 0.9 2.39 1.34 zero at conventional levels of significance. In the net income regression,
Vitginia -0.93  3.27 2.94 %v.;{S) both coefficients are statistically significantly different from zero at the
West Virginia ~1.23 373 318 1.08 0.01 level (that is, we can be 99 percent sure that the coefficients do
Wisconsin -070 228 1%3 0.50 not equal zero). Net income peaks at age forty-five.

Wyoming, 0.02  0.05 peidl 0_41' The wage rate of full-time dental assistants is included to adjust for
R = 028 F= 2163 differences in factor prices and variations in the ratio of local to state
F= 2311;4 n'= 5877 costs ‘of living.® The higher the prices of inputs, ceteris paribus, the
n _—

Mean value of higher will be the equilibrium fee. The higher the cost of living, ceteris

Mean Va‘ue‘ of net income: (in paribus, the higher will be the fee. As expected, the wage coefficient
C;Qmpf"i;*‘l‘;“{s)ge $1,000) = is. positive and is statistically significantly greater than zero at the 0.05
ee = $la. 23.25

level in both regressions (that is, we can be 95 percent-sure that the
wage coefficients exceed zero).

The regressions also include a set of dummy variables for the size
of community in which the dentist practices. In the regression analysis,
a community size variable is set equal to 1 if the dentist practices in a
community of that size and 0 if he does not. These variables are included
to take into account cost-of-living differences by city size and compen-
sating differences for the amenities or disamenities of various sizes of

variables are deflated by a state cost-of-living indicator,"’_z' The compre
heasive fee is calculated as a weighted average (the weights in paren-
theses) of the usual fees for a dental,prophyiaxg (0.16), ama?gam fﬂh‘ng

for a two-surface cavity (0.48), single exiraction {(uncomplicated with

2The cost-of-living indicator used to deftate nominal variables is based on the annuat ot

1 2 moderate living standard for a four-person family in the spring of 1967 given in 5. communities. In the comprehensive fee regressions, the coefficients of
%c?:artmcm of Labor, Bureau of Labor Statistics, Handbook of Labor Statistics, 1909

O the city size variables are all statistically significantly different from zero
Washi el for a state 153 weighted average of the-La . . e ! g ) . . . !
(?ﬁi?ézg;?nxhgkgﬁb;ﬁ?Qféa393i9f;c}‘5§eg‘?§xzhe B of Labor Statistics samle, the at the 0.05 level: they show that prices increase with city size. Coetfi
?egionai cost of fiving for nonmetropolitan areas, and an estimate of the cost °€ :X:;%%;
metropolitan aréas not included in the Bureau of La{bor S;atzsgacishzart;lgéeoghc e
bt y i ; reas by ionat ' i . .
multiplying the regional ':;ost of “V‘}‘gg‘;ﬂ,ﬁ‘é’,’:ﬁ‘:‘:{fgx?ﬂx). Theyweights are the propot # When no assistant was employed by the dentist, the assistant's wage used in the regres-
mexmp;)ltx:in xxldex 1(21 itax?o‘t;a;i:loigag i‘; the respective areas in 1970. sion was the average for full-time assistants in the state in which the dentist practiced.
tions of a state’s pop :

oy
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cients of the city size in the income equation show’ ;ncreases in net
income up to city gize of 100,000 and decreases th‘erea'te;r.bt —
The- estimated coefficients on ﬁthe s;ate dqmm}jdva?a ?{fﬁences
particularly relevant to this analysis. They do p_rc_mle {eel‘ é e; ences
between states adjusted for the values of cth;ir variables inclu in the
regrassion, and these are -preferal?!e 1o unad;qs_ted t_ixfferex'{ce?, Sflnai s
those employed by Benham and h}S colleagues in thexr‘ descn? ive a “ge
si¢. The difference between the hlghest and lowest a(;! ]uste:.df fees t?\/([iainé
farge; the adjusted fee.in Califgrma gxceeds the ad;u:stgd ee mff‘ ine
by $4.65, where this difference is mbgatned by subtracting thg coed ich
of the dummy variable for Maine from the coefficient of the dummy
it r California. : .
vam’?ixeetst for whether fees (or net incomes) differ among states after
adjustment for variations among dentists in the values of‘ vgrxables c:-(t
pected to influence fees (or incomes) with or thhqut !:coa:r'lsgse_fis
whether the set of coefficients on the state dummy vanabl‘es is sxg}u i-
cantly different from zero. Statistical tests. show that the §ets Qf state
dummy variables in both the compre.henszve fee and the net ;rx;ome
regressions are significantly different .tmn} ze10 at the 0.01 level.” "
As a test of licensure’s effect on mobility. the.procedgre usedv ere
is not without shortcomings. First, other factor prices besides the wage
rate of aides may vary among states or region._snx‘f‘ 'I*‘zuture to adjust fo:
variations in these prices could explain the significance of ;hed;t;u,
dummy variables. Second, the test only confirms that ;here‘ ‘arcv“t}.}e;;
ences in fees between states not accounted for by t?te variables he ¢
constant.™ It does not tell whether differences have arisen from reduce

wThe F-statistic for the test of the hypothesis that the set (:)f coegx?gxg?{;)f; él-i;ltzg:
dummy variables in the comprehensive fee regression cquals zero is h‘*wd A e
of freadom in the numerator and 5,538 degrees of {rcg(};}n& ri‘t?} ftz‘ﬁudegree% ins [rm*:dom
ding F-statistic { IDCOME TERIession i85, s of [re
corrésponding F-statistic for the ne ) ¢ with 48 Qe atinics are
i e sorees of frecdom in the denopunaior. ]
in the numerator and #,388 degrees'o atar. Both f e ifer.
isti ipnificant at the evel, s that we can be 9% percent sure s differ
statisticatly significant at the 0.01 level, hat A B S s variables
states ¢ 2 adjus t for variations smong dentists n ihe ]
among states ¢ven after adjustment for Hit 8 e obtained
i i agressions. Results lar to that for the comprehens :
inclugded in the regressions. Results gt : - comprehensive raines
when the-extraction fee and the fee fora two-surface amalgam are used as the depe
variables in the regression analysis. - o ‘
% E. Bruce Fredrikson shows, for example, that there are distinet re%u;:)::{ c::jf:?re::?z ;Z
rcsiﬁcmial mortgage yiclds and explores i‘mperfccnons in cwg{;*, ;nar c% Shat g‘isgraﬁhs
to geographic differences in the cost of capital; ﬁmnﬁ Bruu& ng f;t es::; T e
ical Structure of Residential Mortgage Yields,” in Jack M. ¢ u e %(.}7”.,‘10[‘ g
Interest Rates (New York: National Bureau of Economic Rescarch, .
187280, ‘ ‘
wiq their discussion of the paper, George Hay and Do:gald H{) use
explanations for the observed geographical variation pr‘nces‘ L @tio g
and income differences among states may merely reflect compens

ouse suggest alternati
argues that pru
for the amemues
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mobility due to licensure or from other factors contributing to low
mobility. A similar analysis of data on physicians or of data on a profes-
sion without licensing would provide a standard against which these
results could be compared. Unfortunately, no such data are available
to the author at this time. When the results of the regression analysis
are ‘combined with the migration data of table 1 and the findings of
Benham and his colleagues and Maurizi, however, there is a strong
suggestion that licensing has-inhibited the mobility of dentists and af-
fected their geographical distribution.

The Effects of Licensure Reform

A consequence of restricted mobility is that dental fees are higher and
output lower in some states than would otherwise be the case. On the
other hand, fees are lower and cutput larger instates from which dentists
would migrate if there were no restrictions, so that the net impact of
unrestricted mobility on the price and quantity of services supplied and
consumed is an open-—and thus empirical--question. This section of
the chapter-attempts a rough estimate of the effects of nationwide rec-
iprocity or unrestricted mobility on prices and quantities. The procedure
for making this estimate involves estimating demand and supply curves
for dental services and then reallocating dentists among states until
prices are equal in all locations, where the equilibrium price in a state
is determined by equating quantities of services supplied and demanded
(given the number of dentists and the values of variables influencing
demand). '
Table 4 presents estimates of constant elasticity demand and supply

or disamenities associated with living in thosesstates. To the extent, however, thal dentists
and their assistants share similar preferences and to the extent that cost-of-living differ
ences incorporate the higher rents of prefeveat locarions. the regression inalysis of table
3 {which adjusts fees for assistants wages and costs of living) should partially control for
location-specific amenities. More persuasive evidence that-observed price-differences re-
flect more than simple compensation foi amenities or disamenities isithiat the nomber of
out-of-state applicants to 1 state in 1970 is positively correluted with the adjusted fee
differences among states caleulated from the comprehensive fee eguation givenin lable
3 = 0.50).

Dr. House notes that the full price of a dental service is the sum O its'moncy price.
and the value of time of the patient spent consuniing the service, In locations in which
the opportunity costs of patients’ Umie aire higher. we would cxpect dentists 1o devote
resources 1o reduging waiting and tredtment time and 1o charge higher fees. Thus dtwoukd
be possible 1o have equal full prices in all Jocations but stll to have variation in money
prices. While it'is theoretically possible for differences in the opporninity costs-of-time
of consumers among states to explain the fee differences shown in table 3. it48 not-a
complete explangtion, since the hypothesis would imply further that netinconmes of dentists
would be equal in all locations, holding constant-cost of living. factor prices. and age of
dentist. The net income regression in tuble 3 -does not support this hypothesis.

o
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. ‘TABLE 4
WO -STAGE LEAST-SQUARES ESTIMATION OF THE DEMAND AND
j wo 7 guppLY FOR DENTAL SERVICES, 1967,

@(. variables in natural logarithms and standard errors-n parentheses)

Quantiy demande o+ 22262 YCAP ~ 0.2389 FLUOR + 10000 POP

5786 — 1.868

= 3.578 (0:3573) (0.3021) (0.0697)
antity fied _

2“3?‘&%?“5”0.23@ FEE + 0.9959 DENTISTS

(0.0733) (0.0119)

< Quantity demanded and Quantity supplied arc the rgr‘xmbgr of pgtlen; :n_!s:;.l fgﬁf
Fve ice per patient visit measured in doflars YCAP.is per capita incor insLOO
o pﬂiatg:)i‘ E}DENTISTS is the number of active rgonfe,deral dentists: an LUOR
’POP 5 p?c%iw (2 (;f ‘& state's populition served by fluoridated water. {\ygffig_e ptté b$'~
;;satx?:ngzisit &n%i income per capita-are defgatccg ?y ¥§zeczzi;lgfék:$g ;nodlz’tﬁ;(:gsttained

: i i ; it 2 state: oetiic % constrail

rati:aqr;sd?r? geﬁ?;ggabyél;;ﬁe:kg:g ?éé I;;s{riCt of Columbia are excluded from the
o equal 1.0, Alasxa, , and 5

regressions.

functions for dental services.” Quantity supfpiieg is ;efr;?;t;oz; uo:ntgz
pri “services and the number of actve sts;, quan!
price o Jonel ot i f the price of dental services, per
demanded per capita is a function ot the prK et sor e e
itd 1 raction of the state's popuiation SCIved
capita income, and the fra : 'S, 2ion o e
idated wat rable h sides of the demand €q
fluoridated water. (In table 4 bot he.demand oq 0
ipli pulati tain aggregate quantity demandec, j £HLe
multiplied by population to ob ggregate ty der )
i ' capi -d by state cost-of-living 1t S,
‘and income per capita are deflated : . ,
?l"?xe equatio:i; are estimated by two-stage le;}st-squ§res gl{t}h i;ﬁesoas:
the units of observation, each observation E?emg wexgtgeas ; ge ave;;age
i ate.”® C i each state is measure \
ulation of the state.” Output 1o eac is m g
of pati ‘<its to active nonsalaried solo practitioners ik
pumber of patient visits to P orice

i ists. ‘Since gross income
the number of active dentists. Since gross , o ;
weighted patient visits (neglecting uncgfk;g&d chzfrfe;é‘;;hz} g::éf

i sant visit is calculatéd by dividing mean gross Hewirs 72
price Per PR atits b f patient visits. Visits ax¢
ied dentist number. of patien » :
nonsalaried dentists by the average ‘ vetae

i ice calculated here represents verage
heterogeneous unis. The price ca ' S e ottt P

i i mers and the average price receivt y dentist pes
price paid by consu ‘ rage Fe e b price i
: ; i of this procedure 1s that price HHis
heterogéneous unit. An advz{ntage ] o
q‘uanti%y yields total expenditure by consumers amiv gﬁ?f;ﬁfﬁi{itﬁ
dentists, thereby permitting estimation of the effects of tha b

imati F g : -aand functions for the services.
coussion of the estimation of supply and deman viee
i,:u?e;:i&;;t;:;:ogmctni&ners can be found in Jack W. Wilson and Bryan L. Bouber,

Model for Reconcitiation of Estimates of the Market Demand and Supply of S¢ v

icians™ i ipt. 1978). ‘
fists und Physicians (unpuhhshed mannscm? . g
g{:}l::ska, Dc!m:am‘ and the Bistrict of Columbia-are excluded because of lack 0
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tion of dentists on consumer expenditures and on dentists’ gross revenue
and mean gross income. Other alternatives are (1) using the average
price of a standard service (for example, two-sided amalgam filling or
the comprehensive fee) with the number of visits as calculated above
or (2) using the average price of a standard service and deflating gross
income by price to obtain a measure of output. Estimates of the equa-
tions with these alternatives are less plausible than those reported in
table 4. For example, when the comprehensive fee is used as the price
variable and patient visits as the quantity variable, the estimated demand
curve is price inelastic, and the coefficient of the fluoridation variable
is positive, though not statistically significantly different from zero. The
price elasticity of demand and the fluoridation coefficient are incon-
sistent with previous estimates of these parameters discussed below.
The estimated price elasticity of supply is even more negative than the
one-féported in table 4.

The estimated coefficients of the demand and supply equations in
table 4 indicate that demand is price elastic, that the income elasticity
of demand is greater than one, that fluoridation reduces the demand
for dental services, that the supply curve is backward bending, and that
a | percent increase in the stock of dentists, holding price constant,
increases quantity supplied by approximately 1 percent. These findings
are generally consistent with other studies using different data. Feldstein
reviews previous research on the influence of income and fluoridation
on demand.” All studies reviewed by Feldstein conclude that the income
elasticity of demand exceeds one and that fluoridation reduces demand.
Previous estimates of the price elasticity of demand are ordinarily some-
what smaller (in absolute value) than that reported in table 4; estimates
of the price elasticity of supply are usually close to zero and are some-
times negative.® In a model similar to the one presented in table 4 but
using regional mean values fromseven ADA surveys conducted between
1955 and 1967, Feldstein estimatesa price elasticity of demand of —1.43

wPaul 1. Feldstein, Financing Dental Caré: An Ecoromic Analysis (Lexington, Mass.:
Lexington Books, 1973}

* Although this resuft is consistent with other studies, it is perhaps surprising that the
supply:curve is negatively stoped, An explanation s that-dentists maxirmize wtility rather
than profic and that an increase in“the price of output has both substitution and income
effects; see Uwe Reinhardt, A Production Function for Physician Services,” Review of
Econowics and Statistics. vol. 54 (February 1972), pp. 55-66: and Bryan L. Boulier,
“Supply” Decisions of Self-Employed Professionals: The Case of Dentists,” Southern
Economic Journal. vol, 45 (January 1979), pp. $92-902. On the one hand., a higher price
raises remuniceation per hour worked and induces a dentist to substitute work: for letsure
and toemploy additional inputs resulting in increased output. On thesother hand, @ higher
price raises the dentist’s income for any piven level of output and leads to an increase in
the consumption of leisure if leisure is o normal good. The net effect is indeterminate a
priori. Because of licensing restrictions that fimit imerstate migration of dentists, the
estimated sepply equation represents the net impact of an increase in price on the supply
of output of a.fixed stock of dentists. '
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e ice elasticity of supply of 0.29.*" In a replication of
. Mi\gt“*‘ )*"Fwe‘ 1}: ri;wt frfz;t:gmg two a%iiiﬁianai surveys, deflating-dental
'¥?§;§ﬁ§§@iﬁéﬁ'§$’m€: ;er capita by the consumer price index, and including
‘§§;§;nya;iabies for the survey years in the supply equatlt(;;z)s, chl;
Wilson: and I estimated a price elasticity of demand cif —ci 4 anlas-
price elasticity of supply of ~(.)‘32, although the estimate d péxi? eates
ticity of supply was. not statist:cally' szgr.nf_lf:a.nt from zer?. . fj .nzte s
of the price elasticity of supply using mdzvxd_u;a! data also mflc ; m.
backward-bending supply curve ,‘If it is assumed that the prices o_f outp ;
and inputs for an individual denﬁs{ are exogenous, a regressnc:! (; ou p;)je
on fee.and input prices yields an :dentzﬁf:d supply. curve, w g:égc:nDA
estimated by ordinary least-squares. xl..}smg 'data from thezié L ASA
survey, I have estimated a price elasticity of s:upplyvof» -~0.23 w 1en the
logarithm of output is regressed on the logarithm of th¢ extraction tgs
and an elasticity of ~-0.32 (evaluatgd at the»:tf:eans) when outpu xf
regressed on the extraction fee and its square. The ccgnsecl]ueggts _of
assuming a zero price elasticity of supply or a lower price elasticity o
demand are discussed below. ‘ _
dcmi?o simulate the effects of nationwide reciprgeity’, denttsfs are dis-
tributed among states until the real prige of services is eq_uahza} in ag
locations, where the price in each state is determined by thg' estimate
supply and demand equations, by state data on real per capita tncomg
and the extent of fluoridation, and by the number of dentists algocate
to the state. Before the results of the simulation are summarized, g_
word of caution is in order: because migration costs are rfot mcorpora:,te:
in the simulation, the actual redistribution of dentists in the short run
suld be less than what is estimated.. )
wgu{ghie;gegsiegate effects of the estimated ;edi“stribgfion are ;eiat;ve-ig
small. The average price per visit increases by abqut I percent, ro;n-
$13.14 (calculated by weighting the average real price'in each state

# Feldstein, Financing Dental Care. p. 144, e o
IR - o fiiates.
= Wilsorrand Boulier, “A Model for Raconcrhanono Estin ) x o
5o Baulier, Supply Decisions of: ;Se}féEm;gtoyedhl’rgfgfin{);zﬁéa fézxﬂ?dﬁézgggéiﬁ}ng
acombinationof state data amfmdmdqa! ata from the - America al atiog
Survey of Dental Practices. estiniates. & supply equation wxrh @ price c!gs{t}:{:n% ;)é s;.;p;ﬁg
of 0.20; see Alex Mautizi. Public Policy and liu,; Lgentaf .Cfre; Mr{;;/;eé ‘(Vs\i?csn ;@g{ su'p i
* . * i v " . ) Y 3 : s pf: a pl
erican Enterprise Institute, 1975} (On p. 2 e Tepor ice elasticity o
(T I;) -b;t this v:s?ue daes not correspond to the e.tsgxn;gtc ;)t:j gszgrfgp‘clzgnlgt 'ﬂ;tfcr;um&“f
appl ation on is supply equation, which includes price; tal, the oy
supply equation omp. 62.) His supp! ¢ t et o ables. I8 Hicon
f auxilf G, 3 by the dentist-as independent vi ; )
of auxiliary-workers. and hours worked by - as : variablos. That
¢ ified, si &S ables except price ar¢ endogenous variables. 1h
rectly specified, since all of these variab ¢ e are endogenous varia e
i i ’ - truly i ) their values are chosen by theder
is, these variables are not truly independent. since i values are chosen oy 2 incém!aﬁsﬂg;
the same time he chooses the level of output to produce, - conseq of including
:l}ict:e endogenous variables in the supply equation is that the estimate of the price coel
ficient is biased.
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the number of visits) to $13.29. The number of visits decreases by
223,000, less than 0.1 percent. The mean gross income of dentists and
aggregate receipts of dentists increase by slightly less than | percent.+
That the effect of redistribution is to raise the average price of
services and to reduce output is not altogether surprising. Consider the
simple case in which all states are identical (that is, by our definition
have the same population, per capita income, and extent of fluorida-
tion). Clearly, the outcome of nationwide reciprocity would be an equal
number of dentists (and dentists per capita) in each state. Less obvious
is the result that the average price of services would be maximized with
an equal distribution of dentists among states. While a mathematical
proof is necessary for the case in which the price elasticity of supply
does not equal zero, the argument is straightforward if it is assumed
that output per dentist is fixed. With a fixed stock of dentists, total
output is constant (that is, it does not depend on the geographical
distribution of dentists). and maximizing total expenditure is equivalent
to maximizing average price per visit. A necessary condifion for max-
imizing total expenditure is that the marginal expenditure generated by
an additional dentist be equal in all states. Since in this example demand
curves are the same in each state, marginal expenditure is equal in all
locations when the number of dentists:is the same in each state.

While the aggregate effects of nationwide reciprocity are small,
there is considerable redistribution of dentists. Table S shows the es-
timated percentage change in the number of dentists by state. Of the
forty-eight states included (excluding Alaska and Delaware), eighteen
gain dentists, and thirty lose dentists. The estimated impacts of nation-
wide reciprocity on states such as California and West Virginia are quite
large.* In California, the number of dentists increases 34-percent, out-
put increases 41 percent, average price per visit falls 16 percent. and
mean gross income of dentists decreases 12 percent. In West Virginia,
the number of dentists decreases 35 percent, output falls 39 percent,
the average price per visit rises 25 percent, and mean gross income of
dentists increases 21 percent.

*In-1967 'mean gross income was $43.284, total expenditure was $4.10-bitlion, and the
number of visits was 311 889,664 in the siimalation, mean gross income was $46.129, total
expenditure was $4.14 billion, and the number of visits was 311,666.944,

*“*'The figures presented for California and West Virginia compare conditions after redis-
tribution with the initial equilibrium values of price, quantity, and gross income estimated
from the supply and demand equations, the values of per.capita income and [tuoridation
for each state, and the initial number of dentists. If acrual values of price and gross income
were used in the comparison, the percemtage. decreases in price and gross income in
California would be somewhat farger than reported in the text, and the percentage in-
creases in these variables in West Virginia would be smaller than reported. It should bie
remembered that the actial vatues of these variables are based on rather small samples
i some cases and-are subjecr to measurement error..
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TABLE 5

 PERCENTAGE CHANGE IN THE NUMBER OF DENTISTS BY STATE
: ASSUMING NATIONWIDE RECIPROCITY; 1967

Percentage
Change. Stntes

Increase

0-4 Florida, Michigan

5-9 ltinois, Ohio. Wyoming:

10-14 Indiana, Massachusetts, North Carolina, South Carolina, Texas
15-19 Georgia, Kansas, Maryland
20-24
25+ California, Louisiana, Nevada, New Hampshire, New Jersey
Decredse

0-4 Missouri _
5-9 Connecticut, Oklahoma, Pennsylvania, Utah, Vermont, Virginia
1014 Alabama, Arizona, jowa, Kentucky, Mississippi, Montana, New

Mexico, South Dakota

15-19 1daho, Mainé, Nebraska.

20-24 Hawaii; New York, Tennessee

25+ Arkansas, Colorado, Minnesota, North- Dakota, Oregon, Rhode
Istand, Washington, West Virginia, Wisconsin

NoTE: Alaska, Detaware, and the District of Columbia are excluded because of inadequate
data. '

Given that nationwide reciprocity would lead to considerable re-
distribution of dentists, an increase in average price per visit, and a
decrease in quantity of services produced, an important question is

whether welfare increases or decreases. To measure the consequences:
for consumers, the estimated supply and demand curves weré used 1o

calculate the change in consumers’ surplus resulting from the redistri~
bution of dentists; The procedure for calcuiating the change in con-
sumers’ surplus is illustrated in figure { (for California). Before redis-

tribution, the average price per visit is $15.94, and 34 million visits are

consumed; after redistribution, the average price per visit is $13.29, an
47 million visits are consumed. The welfare gain (or increase in con-
sumers’ surplusy for Californians consists of the monetary saving ©:

approximately $90 million on the initial 34 million visits consumed (the:

difference in price times 34 million visits, or the area ABCD in ¢

figure) plus approximately 16 million dolars (the area CED in the

figure), which is the difference between what consumers would have
been willing to pay for the additional 13 million visits and the amoun
they have to pay. Of course, consumers in states from which dentists

BRYAN L. BOULIER

3 FIGURE 1
WELFARE GAINS To CALIFORNIANS
FrROM NATIONWIDE ReciprROCITY

Price
per
visit:

$15.94

$13.29

47 Visits (in millions)
;nllgrz;lte jose consumers’ §urp}u& The net increase in consumers’ surplus
(g;za ‘s_t’ates‘combme__d' is slightly less than $28 million in 1967 prices
(3 million in 1978 prices). Hence, consumers would be better off as
aresult of the reallocation of dentists.

While it is impossible to calculate the i
: change in producers’ surplu
because we have only the backward-bending portion of the su‘:)plsj;
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curve.® it is reasonable to conclude that dentists are also potentially
better off, because aggregate receipts of dentists increase as a result of
‘the redistribution. As total quaatity produced diminishes, the aggregate
pet income of practitioners must increase by aneven larger amount than
the increase in-aggregate receipts.

These results depend, of course, on the estimated parameters of
the supply and demand curves. Nearly identical results are obtained if
it is assumed that the demand curve is the same-as the one used in the
preceding simulation but that the supply curve of services is perfectly
price inelastic and a 1 percent increase in the number of dentists raises
output supplied by 1 percent.”” If it is assumed that the price elasticity
of demand is smaller (in absolute value) than —1.87, both the extent
of the redistribution of dentists with reciprocity and the net gain in
consumers® surplus would be smaller than estimated above. With a less-
elastic demand curve, the number of deatists who would need to leave
or to enter a state to bring the state's fee to the national average would
be smaller, since a given change in the stock of dentists would induce
a larger change in fee.

The netincrease in consumers’ surplus would also be smaller, since
a given decrease in price would increase consumers’ surplus by a smal-
ler amount in states that gain dentists and a given increase in price
would decrease consumers’ surplus by a larger amount in states that
lose them.

Conclusion

This paper has demonstrated that the present dental licensing system
limits the mobility of dentists and has affected their-geographical dis-
tribution. A simulation analysis has shown that removing licensing con-
straints on mobility of dentists through nationwide reciprocity would
have little effect on the average price of dental services or the aggregate
quantity of services produced and consumed but would result in a sig-
nificant. geographical redistribution of dentists and dental services as

* For-a discussion -of the calculation of producers! surphus. for backward-bending suppi
curves, see' R, Albert Berry, “'A Review of Problems in the Interpretationsof Producess
Surplus.” Southern Economic Journal, wol. 39 (July 1972}, pp: 93-106.. .
7 Whei the. number of visits pef practitioner is held constant at the national averapge and
dentists: are redistributed among: states untif. prices- are equat-in-all locations, price per
visit increases by approximately 1 percent 10-313.29¢ mean gross income and tolaler-
penditure increase by a similar percentage. To thenearest.million dollars, the aetincres
in consumers’ sutplus is identical with that derived from the equations reposted: in tabl
4. {328 miltion},

né
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yn,iell as increases in’co'nsumcr surplus and in mean net incomes of den-
tists. Gains 1o dentists from reduction in costs of applying for licensure

in new locations and nonmonetary gains 1o dentists from changing lo-
cations have not been measured. '
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Introduction

Simon Rottenberg

Occupational licensure can be approached within a framework of basic
economics. The people of every country produce and consume diverse
- -commodities and services. This mixed bag—the economy's output—is
produced by combining the services of labor with other factors of pro-
" duction, These services of labor appear in varied forms; some involve
more—and some less—energy, skill, intellect, and risk. The different
tasks that are performed by those who render labor services and the
different properties of those tasks are many and varied. People spe-
cialize in rendering labor services; each person who works performs a
set of tasks that constitutes a very small portion of all the tasks done
by all the people of the community. Since there is specialization of labor
but less specialization in consumption, exchange occurs. Each person
exchanges partof the product of his or her own specialized services for
the products of others who also are specialized in the services they offer.

Inveéntion, innovation, discovéry,; resource exhaustion, changes in
the age composition of the population, and other such phenomena cause
the composztc set.of tasks carried out by a country’s people to be changed
over time in sum and in the way they are arranged. That is to say, these
variables affect the way in which all tasks are subdivided into subsets
of tasks performed by an individual specialized worker. At any given
time, however, some structure of task distribution occcurs in society,
and we have adopted the convention of calling each small set of tasks'
done by a homogeneous class of workers an occupation. The actual
number of such occupations in any country will depend on the degree
of diversity of the output of the country and on the degree of special-
ization in work,

In the United States, most occupations can be freeiy entered. An
individual desiring to enter need only invest in acquiring the skills nec-
essary to perform the tasks of the occupation, offer his services in the
-market at the market prrce, and diffuse information amaong prospective
purchasers that his services aré available on those terms. When exchange
oceurs, it is consensual. Both sellers and buyers of the proffered services
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are unconstrained; neither is compelled to transact or to refraiy from
transacting. Since exchange, when it occurs, is consensual, both sellers
and buyers are made better off for having made the exchange.

Some occupations are, however, licensed. In those cases, entry into

an occupation cannot occur except with the permission of the state, and
sellers and buyers cannot transact an exchange of the relevant services
of the occupation unless the state has given its permission. There are
said to be some cight hundred Occupations licensed by at least one state
in the United States. They include some learned professions (medicine.
‘and the law, for example} and some occupations requiring less time to
learn (such as barbering) that are licensed in all states and other oc-
cupations that are licensed in only a smaller number of states, Some,
indeed, are licensed in oaly a single state. Walter Gellorn has reported
that “in many parts of this tountry today aspiring bee keepers, em-
balmers, lightning rod salesmen, septic tank cleaners. taxidermists, and
tree surgeons must obtain official approval before secking the public’s
patronage.’™ To this list one might add tattooers, tourist guides, rain-
makers, horse hunters, transporters of horses, cotton classers, threshers,
textbook salesmen, and cosmeticians, all of which are licensed occu-
pations in at least one state. Moreover, in addition 1o occupational
licensing by states, some occupations' require licenses issued by the
federal government, and others require licenses issued by municipal
authorities. The frecdom of entry into occupations is additionally di-
minished indirectly by the licensing of businesses (interstate trucking),
activities (the grazing of livestock o public lands, the storage of acids},
and physical assets (air poliution control equipment, aircraft engines).
Occupational licensing appears in state statutes.in three forms. In
the strongest and most authentic form, the statutes define the tasks and
functions of the occupation, prescribe that these tasks and functions
may not be legally performed except by those upon whom the state has
conferred a license, and describe the procedures for the acquisition of
a license~—which are, usually, the passing of an examination by those
who are qualified by, statute to be admitted fo the examination and who
petition for the right to be examined. In a weaker form, the statutes
permit any person to offer his services in an occupation and permit the
tasks of the occupation to be done by anyone, but-they prescribe that
only those who have qualified by examination may use the title of the
occupation when services are offered to-the public. These are sometimes
called “title-protection™ statutes, In 3 still weaker form, the statutes
permit any person to offer services and to perform the relevant tasks,

' Walter Gelthorn, *The Abuse:of Otcapational Licensing,” University of Chicago Law
Review, vol. 44, no. 1 (Fali 1976}, p. 6.
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’ is is sometimes called “certification.”
we passed. This is sometimes cq}le “eertific a |
of ’grgateﬁt interest here are the ;mpheanons.of -fhff strongest ‘af
these forms because it is in that form that occnpgnonal licensing is ’a;%
strument of public policy by which the state most clezfrl.y ‘CQ}‘S‘{%‘“?’
ry into the licensed occupations. These strong occupgxtzona} hc?ns‘n:}g:
_ statutes provide that only licensed persons may practice the ‘.m .e\ian
ofession or trade and that, to secure a license, ?pplfca;::sf must us:m y
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é(::“ﬁzc‘igjet;le :;;;n_the prqfe§sxon: Practitioners on examining boards
el th;: i mster‘the licensing law in ways that advance their
the o e pense of others (such as consumers of the services of
emplon: of!:hosis?mﬂ those who aspire to enter the profession, or
om sn:e,ngthen ose S*rtnt e relevant prfnf.ession), Thus examining boards
nipulatihg.the ! ons faints on entry into licensed occupations by ma-
Riber S £%8 Ir:::zagon pass rates. If the boards desire to reduce the
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shall be licensed without examination, Current practitioners are
not required to establish their competence by examination, nor are
v necessarily required to fulfill the statute’s prescriptions on schooling
sperience. It is sometimes said that grandfather clauses are placed
nsing statutes because incumbent practitioners have established
ir competence by their survival in practice, but it seems clear that
- main purpose is to ensure enactment of the licensing statute, Leg-
islatures are not likely to accept a licensing arrangement for an occu-
tion if incumbents make known their opposition to it, and incumbents
are likely to oppose, and make known their opposition, if the law threat-
1s their livelihoods and their survival in the occupation.
‘When licensing laws contain grandfather clauses, the additional
__costs of entry into the occupation imposed by the laws fall only upon
new entrants. Since the cost of entry is then higher for new entrants
han it was for those engaged in the practice of the profession at the
time the law was enacted, the net earnings from the profession are
higher for those practicing before the law was passed than for new
entrants. When a licensing law thus imposes additional costs of entry
upon new entrants 1o-a profession, this produces a monopoly return for
the current practitioners: what economists call an economic rent. In
general, the size of this. monopoly return will déepend on the size of the
entry costs imposed by the licensing law. New entrants do not get a
monopoly return. The licensing law will secure higher earnings for them,
but it-also imposes upon them higher entry costs. If the market functions
well, incrementally higher earnings will be just sufficient to compensate
new entrants for higher entry costs. Adjusted for entry costs, ¢arnings
will be the same in licensed professiops as in similar, unlicensed profes-
sions.
In addition to campaigns for the licensing-of still unlicensed oc-
cupations, campaigns are also mounted for additional legislation af-
fecting already licensed occupations; those campaigns are also fre-
quently coupled with grandfather clauses. Such campaigns propose, for
example, raising standards. for (cost of) entry into the licensed occu-
-pations, extending the definitions of professional practice requiring -
cense, striking down exemptions that permit some professional practice
to be done by unlicensed persons, and so on.

When campaigns are conducted to secure the initial passage of a
licensing statute for an occupation that is still unlicensed, or to secure
stronger constraints on entry into a licensed occupation, or to strike
down exemptions that permit unlicensed persons to practice a profession
in some defined circumstances, or to broaden the definition of profes-
sional practice that can be carried out only by licensed persons, it is
almost invariably true that the campaigners will assert that the legislation
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they are promoting will serve the public interest. Licensing (or the
strengthening or extension of licensing), they say. will assure the public
that the quality of the service or products they buy will be of higher
and thus acceptable quality because incompetents who have not passed
muster and exhibited their competence by successful performance on
an examination are excluded from offering their services in the relevant
occupation. The public safety, they say, is served by licensing because
those offering unsafe service and products are excluded from performing
in the relevant profession. Consumers are thus assured that only people
of certified competence will make their services legally available.

It is of some interest, however, that consumers rarely engage in
campaigns to have occupations licensed, but incumbent practitioners in
an occupation often do engage in such campaigns. i the purpose of
licensing were to improve the quality of service, one would expect
licensing campaigns to be promoted by consaumers, who might be the
beneficiaries. If we observe that licensing is systematically promoted by
practitioners, we might reasopably suspect that it is the interests of the
practitioners that are advanced by licensing legislation.

It is, in fact, not unambiguously clear that occupational licensing
improves. the quality of service and product or that it promotes safety.
Licensing, by making entry into an occupation more costly, increases
the price of service rendered in the occupation and diminishes the num-
bers employed in the occupation.. As.a result, some consuniers resort
to do-it-yourself methods, and this sometimes results in lower-quality
work and less safety than would occur if there were no licensing. In
addition, if some consumers are moved from lower-quality to higher-
quality consumption as a result of licensing, they will do so at increased
expense. The increment of their expenditure for this service will be
taken from other things that they might have purchased and, all things
considered, they may be made worse off by the enactment of a licensing
law. They may, in the economists’ jargon, be forced to lower indiffer-
ence curves. (These ambiguous quality effects of licensing are reinforced
by license examinations that test for knowledge and skills sometimes
irrelevant to the successful performance of the task of the trade,)

It is sometimes said that the state must act as the agent of consumers
and prevent the practice of professions and trades by incompetents in
those cases in which information is not symmetrically distributed in
markets, in other words, in markets in which sellers know more about
the quality of the products and services they offer for sale than do the
buyers. In such markets the forces of competition will, we are told,
ineluctably lead to the survival only of firms offering commodities of
the lowest guality produced at the Jowest cost.

6

¢ real world, sellers are specialized producers, and mﬂ%uml.f*ﬁ’
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chelter, transportation, education. health care, recreation. an ‘Sé oa-
" How can observed experience be reconciled with theorgt:i at ex
 pectation? Probably market processes ogerate in such ii wi;y “déciaL
 assumption of informational asymmetry is rarely futf“;lle .} oggpert‘ieﬁ
ized buyers turn out to be not ¢ ignorant Qf ghe qua ﬁ‘atw; outpinfrxr'.
of commodities and services as they seem to be. Thfzy §e§ i oy
mational surrogates that serve thenr wgl{. They gcgmtg in i(zu'rx:;&ﬂémsw
repetedly purhusing ceeain ommENEE e of Kinol. frends
: odities, they are informed Dy the EXPELIEY “kdnfolk. triencs,
v iﬁ??:ig;x:}ors. Sgllers of complex commodities “hav‘c magkmt;g;:i?;i:{;i
to inform buyers of the qualities of products and services they sebves
offer and of those offered by their can*zp_etutors.'»Buhyer:, ka.re urhe
informed by inference by the lengtht hoft i;itfmzf \:Xgma r;x:n gmﬁ,fe havé
ause it is reasonable to assume ina : .
g::vived the consensual judgment of the market about the ?uz::gg gg
the commodities they offer for sale; shops with pf’of.essu‘mzi dsmr.t - of
buyers serve as surrogate infcgmatiam;ginlt?e?: fgrf?;s’x:s;s;'zgmeﬂ il
i iability on-producers ang seliers 4 0se
iilg:n;mgg;e;;il gisfes sefl’iers incentives 0 Qroduce gé)o%s and services
of a quality that-does not fall below some given gagl ar  world serve
It does not-appear that compeutive markets in the re}a vorle erve
consumers as badly as the informational asymmetry mec}e silzg stethey
do. Therefore, it does not fo!lo;x th;u aitpptaﬁ:n‘ff é?izﬁz:::ﬂ;aqtafdards "
s imally adjusted for by state €1 nt of stand .
;i;ifg t:zc(i) ?:zz;ef&nci, as through the enactment of occupational li-

' censing statutes. o i ) w“
' Tkgiére is a fairly substantial literature on the economics of occt
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jp;;zr?)n?: h;;nsmg, most.of which appears in the professional economic
ais. Ihe consensus of that literature can b i in 1
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following statements: e ia the

i+ Qo Otfcupa‘uopa] 1icensing is primarily promoted by practitioners of
ﬁ;a»r;;;:c:gauox:hrat“her than by consumers of its services. Licensing pri-

' Serves the interests of practitioners rat 4 i s of
consmen p : her than the interests of

* The public-interest defenses f¢ i icensi

) s for occupatio sing are of
(ionable Lol pational licensing are of ques-

ol}h{he;her l’;oensing of ~Occupations results in improvement in the

;t;;i ka;}, (; service gffcred is debatable. It is not certain that quality of

"Tvice 15 improved: if a license is required for the perfo ’
Seupation quir V performance of an
th. ﬁertx.ﬁcation prpyidgs Consumers with information by telling them
that dhi who are certified in an occupation are qualified in the sense that
; ;‘:ya ave successfully passed the certification examination: but certi-
(:2:;:;)11 x_goe; not permit the use of the law 10 constrain entry into an

ation 1or purposes that serve the interest iti
b s of pra S

than 2o practiioners rather

* The licensing of occupations t i
! el ends to dampen the rate of in i
in the licensed occupations. P rovation

¢ The administration of licensi i i i

: ; nsing laws is carried out in wavs

reduce the dissemination of information, e that

., T;ze hcggsfu}g 'of'occgpations,_permits the definition and enforcement
of anticompetitive practices in the delivery of services.

e Licensing has the effect of incteasi ings in i (

L g has th *asing earnings in th o
cumatien 2 gs in the licensed oc
; » jf‘};g enforcement o;f th(;f monopoly right of licensed persons to prac-

ice ‘; xfzengeq occupation is frequently undertaken by private profes-
sional associations of licensed practitioners who use agencies of the state
as instruments of enforcement. |
f'l ] Exammmg -boarxfis in licensed occupations are frequently composed
o 1(1censed persons in the relevant occupation and only infrequently
inc uge representatives of consumets of the services of the occupation
* Examining boa_r»ds are able to control the rate of entryinto a licensed
occup‘at;(?n by manipulating the “pass rate” of those taking the license
-exarir]xmathgf‘v The pass rate will be sometimes high or low, _depending
gn the state f’f earnings .anc:i employment of those alreadyin the licensed
bcc;ugatson. The mm.npui‘a‘non of the pass rate is evidence that examining
oards adm1n3s§er ixcgnsang legislation primarily to protect incumbent
hccnszf:d practitioners in the licensed occupations.
¢ When practitioners in an occupation promote the licensing of that

SIMON ROTTENBERG

ey frequently permit incumbent practitioners to continue
 in the occupation without being required to pass a compe-
mination. Incumbents who are thus “grandfathered in” will
popoly return in the practice of the occupation.

pation ‘licensing checks entry into occupations by imposing
al costs of entry.

titioners in a licensed occupation are given an advantage if the
and costs of entry are made higher than they were when
ent practitioners entered the relevant occupation. Practitioners have -
entive to promote continuously higher standards and cost of entry
licensed occupations.

1¢ licensing of occupations inhibits the movement of practitioners
ong the states, because the possession of a licenise in one state does
 necessarily qualify a person to practice in another state. Therefore,
g checks the rate at which the allocation of services in licensed
occupations among the states can adjust to changes in the locational
distribution of the demand for the services of those occupations.

The licensing of an occupation reduces the number who practice
it occupation. Those who are excluded make their way into other
oecupations; they are less productive in those second-best occupations
than they would be in the licensed occupation: from which they are
excluded.

The papers of this volume, which were prepared for a Conference
~ on Occupational Licensure and Regulation in Washington, D.C., in
February 1979, contain findings that sometimes confirm, sometimes
question, and sometimes modify the prior consensus of professional
judgment on occupational licensing. They constitute an interesting and
important contribution to the literature. :

- The papers discuss explanations for the existente of occupational
licensing, the nature and consequences of the forms of social organi-
zation implied by licensure, and the history of constraints on entry into
occupations. They treat the distribution of the licensing phenomenon
among occupations and seek to explain why some, but not all, occu-
pations are licensed and the principles-that influence the social decision
on which of them will be licensed.

They analyze some of the effects of licensing in some particular
occupational contexts: California contractors, registered nurses, and
dentists.

These occupational reviews suggest that the licensing of an occu-
pation need not improve the quality of services rendered in it and may
increase the price of services in it; that incumbents in an occupation,
rather than consumers of their services, may-be the main profagonists
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for the licensing of their occupation and might be mainly moved in this
activity by the desire to reduce the competition for their services of
persons in related, but less-skilled, occupations; that sometimes the
effects of licensing on earnings in the licensed occupation are not clear-
cuty and that licensing limits the movement of licensed practitioners
‘among states, influences the geographical distribution of licensed profes-
sional services, and diminishes both consumer and producer benefits
generated by professmnak service,

The papers examine the administration of the law on occupational
wguiatxon One scratinizes the activities of the Federal Trade Com-
mission in the occupational regulation field, and another reviews the
prospective effects on occupational licensing of the sunset legislation
adopted by many state legislatures to review periodically and system-
atically the continuing desirability of public programs and laws. Both
papers are, for different reasons, doubtful that the administration of the
law in these respects will have a Earge influence on the quantity of
occupattona! regulation that occurs in the American economy.

The papers also treat the effects of licensing on the employment
of blacks, the interstate mobility of members of the icensed occupations,
the theoretical principles of professional regulation, the forms of reg-
ulation that are open to choice, and the characteristics of market failure,
including informational asymmetry that, it is suggested, produce war-
rants for occupational regulation. All are critically examined by dis-
cussants whose comments appear in the volume.

The volume concludes with two conference luncheon addresses by
Michael Pertschuk, chatrman of the Federal Trade Commission, and
George J. Stigler, Charles R. Walgreen Distinguishéd Service Professor
and director, Center for the Study of the Economy and the State, at
the University of Chicago.
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Abstract

Licensing describes the set of regulations that limit service provision to
individuals or entities who meet state-established criteria. Despite claims that
licensure increases setvice quality, the effect of licensure on consumption
quality is ambiguous. That fact that service providers actively promote licensing
has led to the suspicion that licensing benefits these groups at the expense of
providers of competing services or consumers. Also at issue is whether
information asymmetries or agency costs are strong enough to warrant
government intervention. Many believe that, in the absence of government
intervention, markets would generate sufficient information through reputation
and other mechanisms to meet the needs of consumers.

JEL classification: D18, H11, 118, J44,K12,L15

Keywords: Licensure, Labor Supply Restrictions, Regulation, Information
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1. Introduction

Licensure fits into the broad category of public policy aimed at reducing
stubborn agency costs in the marketplace. Where one individual or a group of
individuals provides services to another, a divergence of interests is impossible
to avoid. There is a fair amount of leeway for the provider (the ‘agent’) to fail
to perfectly represent or serve the purchaser. Although several market
mechanisms exist to improve the position of the procurer (also called the
‘principal’) - to reduce the likelihood that he will encounter an opportunistic
agent, or one that purposely and systematically misrepresents her product -
none is perfect. Market entry regulation or licensure is most often favored for
its perceived ability to offer a layer of protection for consumers.

Licensing involves laws and regulations which limit service provision to
individuals or entities authorized to practice by the state. There are three points
-at which constraints have been imposed. The first is at the point of initial entry.
Providers are denied entry if they do not meet established criteria or if legal
limits on supply have been met. Second, it is not uncommon to regulate the
production process itself. Practitioners who fail to stay within the prescribed set

296



5120  Licensing, Market Entry Regulation 297

of permissible activities may have their license suspended or revoked. Finally,
outcomes assessment can lead to the discipline of errant providers.

Despite claims that licensure increases service quality, there is a theoretical
ambiguity as to the effect of licensure on consumption quality. If, under a
system of licensure, the restrictions on service provision shift a sizable portion
of consumers to do-it-yourself remedies or to the black market, average quality
can decline.

Policy debates about licensure center on justifying entry restrictions and on
whether or not the state can assure performance once individuals are granted
entry. The identification of qualified personnel is not a sufficient justification
for licensure, as this can be accomplished through certification. Certification,
or ‘voluntary’ licensure identifies entities that meet entry standards or
standards of performance, but does not restrict the practice of others. Under a
system of certification, consumers have access to information about service
providers, but they are not constrained from purchasing services from
non-certified providers; competition is not limited.

That fact that service providers, trade associations and medical societies
actively promote and support licensing has led to the suspicion that licensing
benefits these groups at the expense of other providers or consumers (for
example, see Rottenberg 1980). Critics of market entry restrictions note that
service providers’ earnings rise as competition declines and that consumers are
left with fewer options and higher prices.

Also at issue is whether information asymmetries or agency costs are strong
enough to warrant government intervention. Many believe that in the absence
of government intervention, markets would generate sufficient information
through reputation and other mechanisms to meet the needs of consumers.

Finally, there is the question of whether there is not some other, preferred
form of public policy to insure product quality. Potential alternatives include
increased civil and criminal penalties and other institutional arrangements
which increase the consequences of malfeasance.

In addition to its proported value in reducing agency costs, two other
justifications for licensure have withstood the test of time. One age-old
justification for licensure is that it provides protection from external effects
associated with the purchase of low quality goods and services. This is an
externalities argument. The argument is, essentially, that licensure protects
society from the side-effects of poor consumption decisions of its individual
members. Another traditional defense of licensure is that some people need to
be guided by the state in making choices.

To justify licensure, the benefits must outweigh the losses associated with
reduced competition. Not one empirical study has attempted to calculate the net
gain. Rather, the focus has been on testing observable implications of licensing
restrictions - the effect on earnings, supply, mobility and quality.
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Finally, not all licensing arrangements are alike; institutional arrangements
that govern licensing boards are of consequence. For example, there is support
for the idea that things such as a board’s level of autonomy or its source of
funding will affect its actions and decisions. ’

2. Basic Characteristics of Licensing Arrangements

Market entry restrictions can be very simple, an agency may set quantitative
limits, precluding further entry once the designated limit has been reached.
Quantitative controls are the least common, however. Instead, entry is most
often limited by imposing costly barriers to entry. Potential entrants may be
required to make specific capital investments, to pass an examination or
complete course work in approved programs and to conform with certain
personal criteria (age, character, citizenship, criminal record). Where
examinations are the basis for licensing, they may be designed and
administered by the board, or the board may require passage of an exam
administered by another organization.

Filing fees and variations in application procedures affect entry to the
profession as well. For example, the score required to pass an entry
examination and other rules, such as the number of times an individual may
re-take a required examination, may be modified to increase or decrease the
difficulty of entry.

Only individuals who have received a license from the state may legally
offer services. In health care, ‘scope-of-practice’ restrictions, which define the
extent of the profession, make it illegal for non-licensed individuals to provide
similar services.

Reciprocity and/or endorsement in licensing refers to situations where one
jurisdiction accepts the license of another as a valid basis for licensure. Without
such provisions, professionals must take licensing exams and meet other
conditions of entry when they seek to practice in a new jurisdiction.

Once licensed, boards attempt to control service quality. License
modification, suspension and revocation are the major tools of discipline
available to boards. The state may revoke a license to practice for a variety of
reasons including misconduct and incompetence. Standards of proof to which
disciplinary hearings are held influence the ability of the board to affectively
penalize practitioners, as does the amount of funding allocated to disciplinary
functions. Continuing education requirements, which require licensed
individuals to take classes or engage in training to maintain their skills, are
mandated in some cases.

Although governing bodies have the ultimate power over licensure and
discipline, the actual operations are often delegated to a public agency. Some
boards are fairly autonomous, others are less so. ‘Self-regulation’ generally
refers to a situation where the board is fairly autonomous and comprised of
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representatives of the profession to be regulated.

Because self-regulation includes the potential for professional groups to
restrict supply unduly to raise prices, it has been strongly criticized. Proponents
of self-regulation argue its merits in circumstances where the skiils to be
assessed are unique to members of the profession and when consumers would
be put at great risk by an incompetent or malfeasant service provider (see
Tuohy and Wolfson, 1976).

3. A Brief History of Western Licensure

Rubin (1980) describes the historical patterns in western law that led to modern
licensing laws in the United States and other western countries (also see
Council of State Governments, 1952; Derbyshire, 1969). According to Rubin,
vocational societies were first formed in Europe in the eleventh and twelfth
centuries. By the thirteenth century, education became an important separating
criteria of the professions. Crafts and trade associations turned to
apprenticeship programs to set their members apart. By the fifteenth century,
desire for economic security and prestige had resulted in detailed lists of
qualifications for entry and practice in almost every vocation.

The private guilds of the Middle Ages - often thought of as the predecessors
of modern state restrictions on occupational entry - actually served several
purposes. Guilds served social, religious, insurance and trade functions. In
exchange for monopoly positions, the private guilds provided a source of tax
revenue for monarchs. Hickson and Thompson (1991) suggest that the
establishment of guilds served to resolve defense externalities associated with
overcapitalization and to connect military-aged youths to their communities in
medieval times.

The decline of the feudal structure of the middle ages increased mobility,
and led individuals to compete with private guilds. By 1410, Rubin explains
that, in England, rules governing entry and practice had fallen to court
challenges, reflecting the attitude of the English courts that individual rights
to earn a livelihood should be protected. English guilds responded by seeking
statutory protection. Over time, representatives of guilds were successful in
England and other Western European countries in establishing state-controlled
monopolies in many vocations, with social, economic and religious entry
standards. Once again, competition was prohibited and control over practice
and discipline was left to representatives of the guilds.

This system of public monopolies was overturned in the seventeenth and
eighteenth centuries, as economic forces of the Industrial Revolution
transformed Western Europe. According to Rubin, as power shifted from
monarchs to democratic assemblies, direct licensing evolved. During the
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nineteenth and twentieth centuries, many new professions emerged, leading to
a resurgence in vocational regulation in Western Europe.

Efforts to license phiysicians are said to have begun in earnest in the United
States with the formation of the American Medical Association in 1846. Up
until that time, entry was virtually unrestricted (Hogan, 1983). Lack of support
for national licensing left occupational regulation to the states (Rubin, 1980).
The first state to pass licensing laws in the United States was Texas in 1873.
A West Virginia law, passed in 1881, was challenged in the US Supreme Court
in 1889, and the power of the state to license was upheld (Derbyshire, 1969).

The American Nurses’ Association and the National League for Nursing
launched a campaign to introduce public certification for nurses in the United
States in 1900 (White, 1983). By 1923 all states had enacted certification laws
for professional nurses. The first mandatory licensing laws were passed in New
York and California in the late 1930s.

A 1952 study by the Council of State Governments lists the dates of initial
state licensing legislation for occupations in the United States (see also Moore,
1961). Included are professionals in many groups, from accountants and
architects to veterinarians and watchmakers. In 1994 the state of California
Department of Consumer Affairs licensed more than three dozen classifications
of professional and vocational personnel, the largest groups being accountants,
automotive repair professionals, barbers and cosmetologists (by far the largest
category), contractors, dental assistants, behavioral science professionals,
physicians, nurses, professional engineers and land surveyors, and security and
investigative service providers.

4. The Economics of Market Entry Regulations

The Simplest Case - Formal Quantity Controls
The simplest case of market entry restrictions is to set formal quantity controls
which limit entry to a fixed number of service suppliers. Where more
individuals apply for than are granted licenses, market entry restrictions reduce
the stock of providers, pushing prices higher than in an unregulated market.
Where entry is restricted in this manner, individuals who secure licenses
(through random drawings, for example) will earn economic rents; they earn
more than similarly skilled individuals in alternative professions. Examples of
quantity controls include restrictions on entry in local taxi markets in the
United States and restrictions on the number of pharmacists in Belgium
(determined by the population and distance between pharmacies).

If sale of licenses is allowed (as is the case with taxi licenses (medallions)
in many large US cities and pharmacies in Belgium), the present value of
expected future profits will be capitalized in the sale price. The seller captures
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all future profits, leaving new entrants with a normal return on their
investment. (Frankena and Paulter, 1984, describe taxicab regulation in the
United States; see also Gallick and Sisk, 1987. Van den Bergh and Faure, 1991,
discuss the licensing of pharmacists in Belgium.)

Whether or not there is a deadweight loss associated with licensure depends
on the benefits to consumers. In the extreme case, if there are no benefits to
consumers, entry restrictions necessarily result in a deadweight loss to society.
As with all restricted markets, resources with a higher value in the restricted
market than elsewhere are prohibited from entering. Besides the potential for
a deadweight loss from licensure, there may be a loss associated with
rent-seeking behavior. If entry is restricted to arbitrarily chosen. service
providers, there will be a social loss associated with rent-seeking behavior. As
potential entrants compete for licenses, real resources are consumed or lost in
the rent-seeking process. A third loss may result, depending on conditions in
the market, from the non-transferability of professional licenses. Despite not
being the lowest cost provider, those who have made sunk, nontransferable
investments to obtain a license will remain in the market as long as there is a
positive rent on their investment (Lott, 1987, 1989; Gahvari, 1989; Zardkoohi
and Pustay, 1989). :

Raising the Cost of Entry

The most common form of entry barriers do not arbitrarily assign licenses, but
raise the costs of entry by requiring investments of one sort or another. Often,
educational and training requirements are specified in detail. Entrants may be
required to attend and complete an accredited program that has specific time
and content characteristics. The explicit costs of this investment include
payments for tuition and books, but the primary cost is usually implicit - the ’
opportunity cost of the applicant’s time.

Entry fees, passing marks on state-administered examinations and other
requirements (such as citizenship) also make entry more costly. As costs rise,
service providers are discouraged from entering the market. Supply declines
through retirements, or as demand grows faster than supply, and the price of
services rises. Not until earnings rise to offset the increase in costs of entry will
new professionals be attracted to the market.

In this situation, although earnings are higher after regulation, new entrants
are not earning profits. They earn only a normal return on their (higher) costs
of entry. The new market equilibrium will be one with a lower stock of
practitioners and higher prices than would have been observed in an
unregulated market. Adjusted for entry costs, earnings will be no more or no
less than those for similarly skilled individuals in alternative occupations.

A common practice is to ‘grandfather’ (exempt) existing service providers
when entry requirements are made more stringent. This means that only new
entrants must meet the stricter requirements; existing providers are not held to
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new rules. As higher costs discourage new entrants and earnings and
profitability rise, existing practitioners benefit. These gains create incentives
for professional associations to lobby for increasingly strict entry requirements
over time. It is also possible that ‘grandfather’ clauses are included to reduce
the opposition of less-trained personnel to restrictions that will limit practice
to a more elite set of professionals (see White, 1979).

Licensure necessarily results in a redistribution of wealth from consumers
to providers as limits on entry cause product prices to rise. Also, there can be
significant redistributional effects across consumer groups. For example, if
there are economies of scale in producing higher quality services, consumers
who desire higher quality services will benefit from licensing laws that require
advanced training. In contrast, consumers who prefer lower quality care (due
to taste and/or income constraints) are worse off, as the supply of lower skilled
providers is reduced or eliminated altogether.

5. The Debate over Occupational Licensing

As may be obvious by now, the debate over occupational licensing is
multifaceted. There is disagreement over whether information asymmetries are
sufficiently great to justify government intervention, and whether the state can
improve upon free consumer choice. Two theories of the role of licensure - that
licensure eliminates a ‘lemons’ problem for consumers and that it decreases the
marginal cost of producing quality - fail to justify licensure over certification.
Two traditional arguments for licensure over certification - that it reduces the
spread of disease and protects those too ignorant to protect themselves - remain.
A third justification for licensure is that it creates incentives which mitigate
agency costs. The following sections discuss these ideas in detail.

Information Asymmetries
Proponents of licensure argue that consumers have insufficient information to
make an appropriate selection from the set of available suppliers. Information
asymmetries are thought by some to be unusually strong in health care markets,
justifying barriers to entry in medicine (Arrow, 1963; Trebilcock, 1976).
One way for consumers to acquire information about product quality is by
direct observation. Also, providers develop reputations over time as their
service is tested and re-tested by consumers. Arguments for licensure rest on
the premise that, in some markets, direct observation is impractical and
reputation fails to offer sufficient protection. If consumers lack information,
and if the state (or its agent) can identify and enforce appropriate standards to
which practitioners should be held, it follows that state regulation has the
potential to improve conditions by limiting entry to professionals who meet
those standards.
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Writing about medical markets, Pauly and Satterthwaite (1981) suggest that
reputation fails when there are so many providers, as would be the case in large
cities, that the efficiency of consumer search declines. According to Pauly and
Satterthwaite, as the number of physicians within a community increases,
consumer information about each physician decreases and it is more difficult
to search for a new physician.

Friedman (1962), Rottenberg (1980) and Havighurst (1982) resist the
pressure to view consumers as incapable of making reasoned choices in medical
markets. Friedman notes that licensure has never been a major source of
assurance about physician quality to consumers. Consumers do not choose a’
physician blindly from the list of licensed physicians but, instead, make choices
about physicians on the basis of advice and direction from others, including
referring physicians, friends and family. This information, along with specialty
board certification (offered by the profession, not the state), offers protection to
consumers against physician malfeasance.

One empirical measure, the disparity in incomes among licensed physicians
in the United States, supports the premise that consumers are capable of
making judgements about physician quality unaided by state licensing
regulations. Being licensed did not make International Medical Graduates the
equal of US trained physicians in the US medical market (see Svorny, 1979).

Quality Assurance?

With respect to medical markets, critics point out how unfathomable it is that
medical licensure provides consumers with useful information upon which to
make informed decisions (see, for example, Goodman, 1980; Rayack, 1982;
Young, 1987; Benham, 1991). Licensure does notrestrict physicians to practice
in a particular area of medicine. (In the United States, it is not against the law
for an ophthalmologist to perform heart surgery.) '

Furthermore, it is hard to argue that passing a standardized exam after
graduation from medical school (perhaps after several sittings) offers much
information about physician competence or success. Institutional accreditation
can only insure that the quality of education meets a set standard, not that the
program produces qualified practitioners. Consumers can only gain from
licensure if it is possible to assess ability and if greater ability is reflected in
higher service quality. Perhaps most important, a licensing exam cannot screen
out individuals who might cheat or defraud patients.

Clearly, the case that a public agency can identify practitioners from whom
customers may expect to receive the appropriate level of service quality is not
convincing. Even Arrow, whose 1963 paper is probably the most-quoted as
favoring government intervention to assist consumers, said ‘insofar as this is
possible’ (p. 966).
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Surveys of practitioner quality find large percentages of individuals in the
market who do not meet standards set by researchers. These results are used to
argue that licensure does not assure service quality (Hogan, 1983).

A further complaint is that disciplinary procedures fail to deal with
incompetence in professional practice. In the United States, critics of medical
licensure point out that the majority of disciplinary actions have nothing to do
with competence but, instead, focus on inappropriate prescription of drugs or
self-abuse of alcohol or drugs (US Department of Health and Human Services,
1986). A study of disciplinary cases handled by the Antwerp Bar in the 1980s
found sanctions most often imposed for personal characteristics (drunk driving,
nonpayment of debts) or for improper behavior towards the professional
association (such as failure to provide immediate or truthful information).

Low rates of discipline by state boards are cited as evidence that improving
quality for consumers comes second to protecting the interests of the licensed
professionals. In contrast, Svorny (1987) shows that disciplinary procedures by
state medical boards are as common as criminal penalties in the broader
population.

Licensure as a Cartel.

Many observers complain that licensure fosters cartel-like restrictions which
raise prices, benefiting professionals at the expense of consumers (Friedman,
1962; Kessel, 1958; Rottenberg, 1962). The interests of professionals in
licensure are seen as primarily self-serving, an attempt to establish monopoly
power in an otherwise competitive industry.

Scope-of-practice restrictions, which limit paraprofessionals and others
from providing services within the bounds of the licensed profession, contribute
to the view that licensing rules are anticompetitive. In medical markets, for
example, prohibiting nurse practitioners from prescribing drugs or offering
treatment without physician supervision is thought to unduly restrict the
potential for optimal division of labor and efficiency in resource use.

Some argue that licensure has been used to sustain hierarchical systems
involving multiple occupations (see Glib, 1966; White and Marmor, 1982). In
this context, licensure may be both a vehicle for imposing control over
subordinate occupations (as when physicians attempt to limit the powers of
other allied health personnel through support of strict scope of practice
regulation) and for subordinate occupations to challenge the control of
dominant occupations (as when nurse practitioners press for the right to
provide services traditionally allowed only of physicians).

Where education and training standards are specified, critics lament the
lack of opportunity for innovation and the bias toward existing methods of
education and training. Why, they ask, should everyone be trained in the same
method and with a similar philosophy? In medicine, the lack of competition is



R

5120 Licensing, Market Entry Regulation 305

seen as hindering the development of alternative treatments that might improve
or prolong lives.

In his 1958 paper, Reuben Kessel painted a damning picture of state
medical societies in the United States, suggesting that their actions to limit the
supply of physicians were simply efforts to enforce cartel-like restrictions that
would raise prices and benefit physicians. Kessel argued that the cornerstone
of American Medical Association (AMA) monopoly power was its control over
the accreditation of medical schools for the purpose of licensing.

In each state, medical society members had been successful in reserving the
right to the AMA to determine what was an appropriate medical school for
purposes of medical licensure. Based on this power, Kessel argued that the
AMA could control both the number of schools and the rate of production of
physicians - limiting the supply of physicians. Schools that did not heed the
demands of state societies to limit enrollment could be sanctioned by excluding
them from the list of acceptable schools for licensure. As further evidence of
cartel behavior, Kessel pointed to AMA efforts to enforce price-fixing schemes
(price discrimination) and medical society-enforced prohibitions on advertising.

Resolving a ‘Lemons’ Problem
One justification offered in support of licensure is that it solves a ‘lemons’
problem in markets where information about service quality is costly to obtain.
Leland (1979, 1980) points out that when consumers cannot identify high
quality physicians, all physicians must charge the same fee (equal to the
average quality). As a result, the most talented individuals choose other
professions (where their superior ability can be revealed). Only the low quality
providers (the ‘lemons’) are left. Under these conditions, Leland shows that
setting minimum quality standards will raise the average price and quality of
the product. The intuition is that barriers not only exclude the least skilled, but
they increase earnings, attracting more able individuals to the market.
Leland emphasizes that his work should be seen as a counter-example to the
monopoly/carte] effects of limiting entry. His work shows that it is not true that
minimum quality standards can never improve welfare. He does not conclude
that licensure is desirable. In fact, he supports certification over licensure as a
less intrusive way of achieving the same improvement in service quality.

Benefits to a Third Party

In the search for benefits from licensure, White (1987) notes that there may be
benefits to firms that hire licensed providers, such as hospitals. He argues that,
even if the firms are low-cost monitors of the skills of the service providers and,
therefore, do not gain from licensure directly, they may benefit indirectly. First,
if consumers’ perceptions of service quality increase with licensure, large
providers of services (such as health maintenance organizations) benefit from
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the short-run profits that accompany an increase in demand for their services.
Also, licensure may benefit employers of service providers if it limits their
liability. In the case of nurses, White concludes that it does not, as employers
of nurses (hospitals and physicians) have been the most active in lobbying
against nurse licensing.

A Principle-Agent Framework

It is clear that attempts to justify licensure must rest on quality assurance. There
are two issues associated with quality assurance, finding individuals who are
qualified, and motivating them to perform in the interests of the individuals
they serve. The second problem is a principal-agent problem. One individual
(the principal) hires another (the agent) to do some work, but the disparity in
their self-interests causes problems for the principal in getting the agent to do
as he or she would like.

Shapiro (1986) describes how licensure might be seen as a means to resolve
the incentive problem associated with the agency relationship in medical
markets. In Shapiro’s model, entry restrictions magnify physicians’ incentives
to acquire reputation by reducing the marginal cost of producing quality. The
premise is that physicians who have made investments in medical education
can produce high quality services with less effort. Because it is easier for them
to do a good job, they do so more often. . '

The value of licensure in Shapiro’s model is predicated on their being some
market value to professional reputation (due to imperfectly observable
outcomes), but insufficient production of reputation in an unregulated market.
Shapiro justifies standardized training requirements (often seen as evidence of
AMA control) on the basis that it is otherwise costly to reveal training levels
to consumers. '

Licensure vs. Certification :

Like that of Heyne, Shapiro’s model provides a theoretical justification for
licensure in response to complaints that licensure is motivated by self-interest
on the part of practitioners who want to limit competition. But, both authors
explicitly state that a system of certification would produce the same results,
and neither argues for licensure over certification.

Economists have long favored certification over licensure (see Friedman,
1962). Economists favor certification because consumers can use certification
as a guide, but may purchase care from non-certified practitioners if they so
choose. As Leland notes, under certification ‘buyers have a wider range of
choice ... they can buy low-quality goods or services if they wish’ (p. 283).

Support for licensure over certification comes from two traditional
arguments. First, there may be significant externalities associated with the
consumption of physician services. If the bad care that one person receives
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makes someone else worse off - as is the case if infectious disease is not treated
properly - then it might be desirable to constrain the sale of physician services
(through licensure) to those individuals who have been trained to keep
infectious disease from spreading.

Of course, if the higher cost of licensed professionals shifts large numbers
of consumers into do-it-yourself remedies, infectious disease may spread even
more under a system of licensure than without it. Or, if the high price of
licensed electricians causes consumers to attempt electrical repairs themselves,
the result may be an increase in externalities - home fires that threaten adjacent
properties.

A second common justification for licensure is paternalistic. Society may,
as a whole, decide that some people are not smart enough to make their own
choices and that the government should decide for them. However, a counter
argument is that if this not-smart-enough group of individuals is also poor, the
higher prices under licensure may lead them to even poorer choices in the black
market than they would have made in an unregulated market.

Theoretical Support for Licensure over Certification

Is it possible to justify licensure over certification on grounds other than
externalities and the need to make choices for others? Svorny (1987, 1992)
suggests that licensure is useful in reducing agency costs in the market for
physician services, an objective that certification is unable to accomplish.

Licensure’s barriers to entry result in (1) abnormal profits and (2)
investments in medical training that are lost when malfeasance leads to license
suspension or revocation. Profits and the return on investments are accessible
to the physician as long as he or she acts in ways deemed appropriate by the
state medical board. Svorny argues that the profits created by simple
restrictions in supply may serve as a premium stream to discourage agent
malfeasance. '

Similar to an ‘efficiency wage’ arrangement which pays workers a wage
above their value elsewhere, licensure produces an earnings stream that is lost
upon license suspension or revocation. The higher earnings and potential for
loss create incentives for agents to act in the interest of the principle, to
self-monitor. Such arrangements are thought to prevail when monitoring costs
are high (see Lazear, 1981). Along the same lines, Van den Bergh and Faure
(1991) suggest that a ‘confidence premium’ in price fixing arrangements may
be justified on the basis that trust of a professional economizes on information
costs.

By requiring internships and apprenticeships, licensing can steepen
professional earnings profiles, creating strong penalties for malfeasance. Wages
are depressed initially, but then rise above market values later in professional
careers to compensate for the initial investment. This means that, as they enter
the profession of their choice, new entrants to a licensed profession earn less
that they would earn elsewhere. For example, those who wish to be certified
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public accountants in California must work for two years in jobs that pay very
low wages and require long hours to qualify for licensure. Once licensed, wages
rise above what could be earned elsewhere. Fear of losing this return through
the revocation of one’s license discourages malfeasance.

In medicine, a malfeasant physician loses not only the return to his or her
required investment in training, but also the profits generated by restricting
entry. Discipline results in a substantial loss. Blair and Kaserman (1980) and
Gellhom (1956) emphasize the incentive effects of disciplinary sanctions, but
do not emphasize the potentially valuable role of licensure in increasing those
losses by making medical practice more profitable. Under a system of
certification, non-certified individuals would compete with certified
practitioners, making it impossible to maintain abnormal profits to discourage
physician malfeasance. '

Svorny proposes that the value of licensure rests on the inability of
alternative methods of government intervention to provide a severe enough
penalty for opportunistic behavior. Because agents can avoid civil and criminal
fines (through asset flight or bankruptcy), the maximum penalty that can be
assessed through alternative methods may not be sufficient (see also Eaton and
White, 1983). Similarly, if it is not feasible to fully bond agents because of
concerns about moral hazard by principles (Shapiro and Stiglitz, 1984),
licensure may be preferable to bonding arrangements.

Taking the view that profits in the market for physician services are
welfare-enhancing, one can argue that restrictions on advertising (often
mentioned as evidence of cartel activity) are desirable as they protect the
abnormal profitability generated by restrictions on entry. Following the same
logic, state requirements that physicians be US citizens (now illegal) may have
served the purpose of maintaining profitability in the market for physician
services.

The physician price fixing schemes that Kessel found so offensive may
actually have been socially useful. In conirast to profits created by limiting the
quantity of services provided, price discrimination raises physician income in
an efficient way. Price discrimination transfers wealth from consumers
(consumer surplus) to physicians without affecting resource allocation. At the
extreme, perfect price discrimination (where each consumer is charged the
most he or she is willing to pay), allows large wealth transfers with no social
cost or deadweight loss. Quantities sold are as they would be in a competitive
market.

Barriers to Taxicab Entry

Barriers to entry can similarly benefit consumers of taxicab services. In many
cities, restrictions on entry to taxi markets result in substantial profits. Only
taxicabs drivers that own medallions issued by the government are allowed to
offer taxi services, making the medallions very valuable. Gallick and Sisk
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(1987) describe how the profits associated with ownership of a medallion
benefit consumers. They argue that regulating taxi rates makes consumers
better off by reducing redundant search, allowing riders to cheaply estimate the
price of any particular trip without searching among alternative drivers. One
problem is that average pricing encourages drivers to seek out trips to locations
where the probability of finding a return fare is relatively high. To mitigate this
negative effect of average pricing rules, incentives must exist to encourage
drivers to accept trips randomly, to reject no one. Gallick and Sisk suggest that
the potential loss of a valuable asset, the taxi medallion, discourages drivers
from violating the law that requires drivers to accept all trips, assuring all
riders of access to average priced service.

The ‘Value’ of Licensure Falls when Incentives of Other Actors Change
Changes in institutional arrangements can increase or decrease the societal
value of licensure arrangements. For example, in the United States, where the
courts have shifted liability for physician malfeasance to hospitals and health
maintenance organizations, incentives have surely changed. Coupled with
growing concern over reputation in increasingly competitive markets, hospitals
and HMOs have moved toward serious internal peer review. Also, record
keeping has progressed to the point that profiling physician practice and
maintaining disciplinary databases is possible, making it possible to identify
physicians who practice outside of professional norms. This includes physicians
who inappropriately dispense narcotics, a large share of disciplined physicians
in the United States. Under these circumstances, the argument for licensure to
assure quality in medical markets is weakened significantly (see Haug, 1980;
Stevens, 19806; Ginsberg and Moy, 1992, Svorny, 1992,).

6. Evidence

Much of the discussion of the value of licensure includes arguments that are not
empirically testable. For example, the fact that licensure has existed in many
parts of the world and for many years is used to suggest that it must have some
value to society (Leffler, 1978).

Empirical Problems

Where researchers do attempt to empirically test for the consequences of
licensure, or the factors that lead to licensure, they run into problems.
Researchers often use licensing examination pass rates to proxy the strictness
of licensing regulations in a particular jurisdiction. The problem with this is
that pass rates are not exogenous, they are determined by both the supply of



310 Licensing, Market Entry Regulation 5120

potential entrants and the degree of strictness of the regulatory authority.
Similarly, attempts to assess the wage impacts of licensing regulations may be
hindered by a relationship between wages and the ability of a professional
group to lobby for entry regulation. If the passage of licensing laws is
endogenous to market conditions, then attributing high wages to licensing laws
may be inappropriate.

Another empirical problem that seems to pervade much of the literature is
that of potentially spurious correlation. A researcher who finds an inverse
relationship between licensing exam pass rates and service provider earnings
often concludes that there is causality between these two variables. It is not
uncommon to draw the conclusion that licensing boards manipulate pass rates
to benefit service providers at the expense of consumers. However, where
consumers are relatively wealthy, there may be a relatively high demand for
quality that results in both strictness of licensing criteria and high service
provider earnings.

This literature is not alone in having to deal with problems of spurious
correlation by any means. As always, researchers must be careful in assigning
causality to observed empirical relationships.

A caveat is appropriate as well for the empirical studies that examine the
effect of licensure on quality. Because quality is very hard to measure,
researchers must use proxies whose connection to service quality can only be
presumed. The studies of Carroll and Gaston (discussed below) have used
innovative measures to proxy for quality. But, clearly, the usefulness of these
studies in assessing the outcomes of licensure depend critically on the ability
to find good proxies for quality.

The Demand for Licensure

Examining the market for physician services, Leffler (1978) finds licensing
laws to be most restrictive (he uses examination pass rates and other proxies)
in states where consumer demand for quality would be expected to be relatively
great, suggesting that consumer interests influence the political
decision-making process.

Proxies for the demand for service quality have been empirically studied to
see if they are associated with licensing in two other studies. A study of
Certified Public Accountants by Donabedian (1991) finds stricter licensing
requirements in states having high concentrations of large businesses, his proxy
for a demand for quality. In a study of nurse licensing, White (1987) finds
adoption of mandatory licensing for nurses to be positively related to a
relatively high demand for the services of registered nurses (the nursing
category that involves the most training). Whether it is easier to get licensing
laws through in these states because consumers have fewer objections, or
whether the laws actually improve consumer welfare, cannot be determined
from these results.
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Professional Influence

Although individual service providers have much to gain from licensing
restrictions, their ability to control the regulatory arena depends on several
factors. As Stigler (1971) and Peltzman (1976) note, the odds of passage of
market entry regulations are greatest where gains are concentrated among a
small group of service providers, where the costs of professional organization
are relatively low, and where costs are spread across a large segment of the
population (this reduces organized consumer opposition).

Looking at self-regulating professions in Illinois, Moore (1961) concludes
that the set of licensed professions reflects the relative advantage of certain
occupations in lobbying the legislature. In his view, self-interest has played a
large part in the establishment of licensing restrictions.

White (1987) notes that state nursing associations have uniformly led local
efforts to pass licensing laws. But a nursing lobby variable in his regressions
on the introduction of mandatory licensing of registered nurses (RNs) is not
significant. Nor do Svorny and Toma (forthcoming) find evidence that
numerically strong state medical societies influence either board structure or
the number of physicians. in a state.

In contrast, Begun, Crowe and Feldman (1981) find evidence of
professional influence over the degree of state regulation of optometry. Work
by Graddy (1991) suggests that a range of organized interest groups influence
occupational regulation, and that the public interest also plays a role. Noether
(1986) interprets evidence of increased competition in medical markets in the
United States since 1965 as suggestive of declining professional influence over
physician licensure.

Paul (1984) examines the effect of state medical society lobbies on the onset
of licensure. He finds a positive relationship between AMA membership and
the early onset of licensing. However, AMA membership per capita is highly
correlated with the physician/population ratio in a state, which is not included
in the regression. Paul’s results may simply confirm what the demand for
licensure studies have found; where consumers already purchase large
quantities of physician services relative to other health care services, licensure
restrictions on practice face less opposition from consumers.

Evidence Relating to Cartel Restrictions

Attempts have been made to use measured profitability to provide evidence of
cartel-like supply restrictions on the part of the medical profession. Early
studies found a medical career to be profitable (Friedman and Kuznets, 1945;
Sloan, 1970; Fein and Weber, 1971). Lindsay (1973) argued that there were a
variety of issues in measuring returns that these papers failed to address.
Differences in work hours and non-pecuniary benefits make direct comparisons
of professional income less than perfect in assessing physician profitability.
Also, Lindsay suggests that the appropriate rate to use to discount future
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earnings should include a risk premium, as investments in medical education
leave the individual undiversified. Lindsay’s recalculation of the returns to
training estimated in previous studies produced no evidence of above normal
returns to medical training. :

Psacharopoulos (1975) reviews the literature and concludes that the
evidence does not fully support the existence of monopoly incomes. Of course,
normal returns for new entrants can be consistent with above-normal returns
for those members of the profession ‘grandfathered’ as entry barriers are
increased.

Two studies challenge the premise in Kessell (1958) and elsewhere that the
supply of physicians is constrained through the ability of the AMA to limit
enrollment in medical schools. Leffler and Lindsay (1981) find that a
traditional market model, focusing on supply and demand, is sufficient to
explain the relationship between the market for care and the market for medical
education. Hall and Lindsay (1980) examine enrollment in medical schools in
the United States. They find medical school output positively related to donor
and applicant demand. These results are inconsistent with the hypothesis that
medical school enrollments are controlled by organized medicine.

Earnings

Empirical evidence supports the premise that earnings rise with restrictive
licensing policies, that supply declines, that mobility is restricted, that inputs
are combined inefficiently, and that consumers lose access to low quality
services. Studies by Benham and Benham (1975) (the optometric profession),
Benham, Maurizi and Reder (1968) (physicians and dentists), Pfeffer (1974)
(insurance agents and brokers, real estate brokers and salesmen, plumbers),
Shepard (1978) (dental care), White (1978) (clinical lab personnel), Perloff
(1980) (the construction industry), Pazderka and Muzondo (1983) (Canadian
licensure), Haas-Wilson (1986) (optometry) and Van den Bergh and Faure
(1991) (Belgian attorneys, architects, physicians, and pharmacists) have shown
measures of licensing strictness to be positively associated with costs, prices or
earnings.

Efficient Division of Labor

Two studies have looked at the effect of licensure on the efficient division of
labor. Examining the eyewear industry, Maruizi, Moore and Shepard (1981)
find a low representation of opticians where restrictive regulations favor
optometrists. Devany et al. (1982) examined dental firms in the United States.
They find evidence that state legal restrictions on the use of paradentals have
resulted in dentist-paradental labor input ratios higher than would be observed
in unregulated markets.
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Labor Market Mobility

Licensing may be used to limit mobility of service providers across political
jurisdictions. For example, the costs of preparing for unique state exams has the
potential to deter movement across state borders. But limited mobility does not
necessarily accompany licensure. In medical markets in the United States, the
trend has been to move away from state-specific toward standardized exams,
which then allows almost perfect mobility across states.

Holen (1965), Pashigian (1979), Pratt (1980), and Kleiner, Gay and Greene
(1982) examine the effect of entry restrictions on professional mobility. Pratt
examines sixteen occupations in the United States and finds that the more states
that license a profession, the less mobile are its workers. Kleiner, Gay and
Greene look at fourteen occupations and find that where rules are the most
strict, mobility is limited and earnings enhanced by licensure. Both Holen and
Pashigian find mobility restricted for dentists and lawyers.

That earnings are higher and professionals less mobile should come as no
surprise. Restrictions on entry, by definition, reduce mobility, raise professional
incomes, and shift the sale of low quality services to the black market, reducing
their availability. The real question is whether consumers gains are sufficient
to offset the negative effects of licensure.

Svorny (1987) suggests a test for the relative influence of consumer and
professional interests over licensure. If licensure benefits consumers (by
lowering search and monitoring costs), licensure should cause the demand for
services to increase, increasing consumption despite higher costs of entry. If
there are no benefits to consumers, there will be no increase in demand, and the
equilibrium quantity of services will be lower where barriers are the most strict.
Finding this, she is led to conclude that physician interests dominate the
regulatory process. This, however, assumes homogeneity among consumers.
Licensure may have redistributional effects, so that benefits accrue to some
groups of consumers and practitioners (for example, those in the high quality
sector of the market), but make other members of both groups worse off.

Service Quality

Despite claims that licensure enhances service quality, it is possible that high
prices shift some consumers to do-it-yourself remedies. Aggregate quality may
rise or fall, depending on the extent and consequences of such shifts (Carroll
and Gaston, 1983). Attempts to measure the effects of licensure on product
quality are limited by the difficulty in measuring quality.

Carroll and Gaston (1981a) identify variables likely to proxy poor quality
in seven licensed occupations. For example, in the market for electricians the
number of accidental deaths by electric shock is used as a proxy for quality.
Electrical shock deaths could result when ill-skilled professionals provide
services or when consumers turn to do-it-yourself repairs. Carroll and Gaston
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find a negative association between proxies for strict licensing regulations and
the number of licensed professionals, from which they conclude that licensing
restricts entry. Also, where there are fewer licensed professionals, their proxies
for quality suggest lower quality services are being consumed. They conclude
that licensure reduces quality. Turning to real estate markets, Carroll and
Gaston (1979) find lower quality (proxied by the proportion of vacant houses
on the market for more than six months) where licensing restrictions were the
most strict.

Maruizi (1980) looked at contractor licensing in California. Over the period
from 1954 to 1975, he found average quality (measured by the number of
complaints) declined. He attributes this decline to the rapid growth in
exam-preparation schools, which allowed relatively poorly trained individuals
to pass the exam.

Other results suggest that entry barriers are quality enhancing. Carroll and
Gaston (1981b) found measures of attorney quality to be higher in those states
with the most restrictive licensing policies. Johnson and Loucks (1986) find
licensing in real estate improves quality; a reduction in licensees results in a
decrease in complaints per transaction. Using length of eye exams, office
equipment and examination complexity as proxies for service quality, Begun
(1981) found quality to be positively related to optometry standards.
McChesney and Muris (1979) provide evidence that eliminating barriers (in
this case on advertising) does not reduce the quality of legal services provided
to consumers and appears to increase it.

The empirical work on quality suggests the effect of licensure on service
quality varies across occupations. The need to proxy quality, with what are
clearly imperfect measures of how consumers view a product, makes it hard to
draw strong conclusions about the effects of licensure on quality.

7. Licensure vs. Discipline

‘Where markets fail to protect consumers, it is possible to view licensure and
discipline as substitutes in the production of service quality. Dollars spent on
licensing could be shifted to efforts to identify and discipline incompetent and
malfeasant practitioners, with a potential loss or gain, depending on the relative
incentives generated. Guntermann and Smith (1988) address this issue, but
with very weak data. They find that dollars spent on compliance and
enforcement efforts reduce complaints against licensed real estate agents.
Finding no evidence that prelicensing education requirements reduce
complaints, they conclude that state governments are best off allocating more
of their dollars to enforcement efforts and less to efforts to assure prelicensing
educational attainment. (See also Phelan’s 1974 examination of TV repair in
three cities.)
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8. The Choice

Despite years of debate, there is no clear agreement on whether state licensing
improves consumer welfare. Where consumers can easily buy low quality
services on a black market, there will be little impact on consumer welfare. But
where black market provision of services is costly (as, perhaps, with surgical
procedures, where the consumer must travel to another country), consumers
seeking to purchase low quality services are worse off. Because they restrict the
supply of professional services available to consumers, market entry restrictions
can be welfare enhancing only if the gains to consumers offset the welfare loss
associated with the reduction in supply.

Because service providers tend to be more organized than consumers and
individual service providers have much to gain from restricting licensure,
economic theory tells us that a democratic political process will overshoot the
optimal/socially desirable level of entry restrictions. (Ramseyer, 1986),
however, discusses the lack of success lawyers have had in Japan in furthering
their own interests.)

Only where consumers are well-organized or jointly represented by larger
entities, as is increasingly the case in health care markets in the United States,
will service providers have problems in securing protective regulation that goes
beyond socially optimal levels of control (Stigler, 1971). What this means is
that our choice is not between socially optimal regulation and an unregulated
market, but between sub-optimal regulation and an unregulated market.

Horowitz (1980) suggests that the persistence of self-regulation suggests a
deal between society and the profession. Consumers can be sure of a minimal
level of competence in exchange for allowing self-serving licensing restrictions
to persist.

Finally, an attraction of licensure to politicians is that its costs are hidden
to consumers. Stigler (1971) makes the point that politicians prefer regulation
whose primary cost is indirect and hard to identify over regulation involving
public funds and tax expenditures. Licensing arrangements are attractive
becuase their costs are off-budget, they are generally funded through the
assessment of periodic fees on service providers. With a licensing scheme, all
consumers - those who find value in regulation, and those who do not, pay a
hidden cost of regulation in the form of higher priced services.

9, Institutional Issues

Given the incentive for the regulated profession to lobby for rules which benefit
the profession at the expense of consumers, a corollary question is whether it
is politically possible to achieve an institutional structure which will reduce or
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eliminate the major imperfections associated with state regulation.

Institutional arrangements have the potential to influence the regulatory
outcome by affecting the costs special interest groups face in lobbying the
agency (see Svorny and Toma, forthcoming). For example, in the United States,
variations in institutional arrangements across states include differences in
board autonomy in the nomination and selection of members, the ratio of
professional to public or lay members on the board, standards for disciplinary
procedures, and whether the board is self-funded, through fees, or receives an
allocation of funds from the state legislature. The challenge is, first, to identify
institutional arrangements that lower the costs of special interest lobbying and,
second, to reach a political equilibrium where such arrangements are precluded.
This is not a simple task, as interest groups will fight to protect arrangements
that increase their influence over public policy.

10. Who Should be Licensed?

Given the lack of clear evidence that licensure benefits consumers, some areas
of practice are clear targets for eliminating state regulation over entry. Where
services are characterized by repeat purchases and where outcomes are clearly
observable, as is the case with the services of barbers or hair stylists, it seems
hard to justify state controls.

Similarly, the benefits of licensing dental and physician assistants may
outweigh the costs. The employing professional or the employing facility has
the ability (through observation, reputation and knowledge of professional
training) to ascertain the quality of an assistant. Where there is also a strong
legal incentive to assess quality, licensing professional assistants appears
redundant.

In the case of physicians, a system of certification would work as well in
most circumstances. The only suggested theoretical value of licensure over
certification is in creating a profit stream that discourages malfeasance.

In the United States, because physicians practicing in hospitals and working
for health maintenance organizations are subject to peer review (with teeth
added by the increased liability assigned to such institutions by the courts),
perhaps it is only physicians working in sole practice, or in small communities
with no institutional liability and no professional peer oversight, for whom’
continued licensure is desirable.

The ironic part is that states with disproportionate rural or medically
underserved communities have been the first to innovate away from physicians,
extending the legal scope of practice for physician assistants (Jones and
Cawley, 1994). Shortages of medical doctors in rural areas have led
governments to be more flexible, allowing greater latitude for paraprofessionals
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to offer services. If existing law shifts from licensure in areas where,
theoretically, it can be of value relative to certification, it is hard to argue the
benefits of licensure’s restrictions on entry for the population as a whole.

Institutional licensure has been proposed to reduce the burden of licensing
on state agencies. Hershey (1969) proposed replacing licensing with a system
that invests health services institutions and agencies with the responsibility of
regulating the provision of services. He argues that the rigidity of the current
system deters hospitals from grouping skills and capabilities in ways that best
serve patients. Replacing the current system with one of institutional licensure
would allow a greater degree of flexibility in assigning personnel, reducing the
cost of providing services.

Each market is different and broad prescriptions about licensure just do not
apply. For example, the licensing of taxicabs may be of value where taxicabs
primarily service travelers. The lack of repeat customers, and the externalities
associated with treating travelers well (that is, more tourism), may call for large
penalties for malfeasance, exactly what a medallion system can supply.
Although it is not clear that a national or international brand name would not
be established to provide quality assurance at airports and other tourist
locations if local taxi monopolies were to be eliminated, the externalities with
respect to tourism may justify local control.

Taxicabs operating within a community, serving the needs of those who do
not drive, are subject to repeat purchases, so that licensure is an unnecessary
expense. On the other hand, if taxis serve a very elderly population, one that
may have greater than average difficulty in protecting itself from unscrupulous
providers, then penalties offered by the medallion system for malfeasance take
on value (and perversely, given the population, raise prices). The potential for
large losses if malfeasance is caught creates incentives for licensed individuals
to behave in ways that benefit their clientele, even if that clientele is not a good
monitor of quality.

Future Research
One area that has received little attention is the allocation of public funds
between licensing and discipline. Clearly substitutes for one another, it would
be interesting to see if most jurisdictions allocate their spending efficiently,
equating the marginal product of both activities at the margin.

Alsouseful would be research assessing the net value of licensure to society.
Ad hoc presumptions that licensure benefits consumers are clearly challenged
by researchers that have studied regulated occupations. Trading an imperfect
regulatory solution for an imperfect market solution may not be worth the cost.
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This study provides an empirical analysis of the effécts of advertising and commercial practice on the
price. and quality of optometrists’ services, Data were ‘collected by actually purchasing gye exami-
nations and eyeglasses from optometrists in ¢ities with and without restrictions on advertising and
sommercial practice. Analysis of the data supports the view that adverlising and commercial practice
tower prices but do-aot lower the quality of professional care available in the market, The implications
of these findings are discussed,

THE ISSUES

Proponents of control on advertising and commercial practice argue that restric-
tions are necessary, both to protect unwary consumers from unscrupulous profes-
sionals and to maintain high levels of quality. They argue that because profes-
sional services are largely intangible, complex, or difficult to assess, advertising
professionals may offer services at lower prices but then substitute low- for high-
quality care. Many professionals argue that advertising will allow such sellers to
reach a substantial pool of potential customers and that competition will force
high-quality professionals to lower their prices and quality of care in order to
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“meet competition.” Thus advertising will produce a lowering of quality throughout
the market. According to this theory, the professionals who do not want to lower
their standards of quality will be driven out of the market because consumers
will gravitate to the lower-priced professionals.

In contrast, those who oppose commercial restrictions argue that certain
professional services are, in fact, relatively routine. For such services consumers
should benefit from shopping on the basis of price. Commercial restrictions on
advertising raise the cost of shopping and result in higher prices in the market.
Commercial restrictions on forms of practice may reduce the opportunity for
sellers to adopt cost-cutting technologies and to pass those savings on to con-
sumers in the form of lower prices. The argument concludes that the primary
effect of commercial restrictions for professional services is to raise the prices
consumers must pay for these services. Therefore, some consumers will not pur-
chase the kinds of services needed or will do so less often. This argument is
consistent with empirical evidence concerning consumer behavior in other areas
of ecopomic activity involving routine goods and services.

Because commercial behavior in the professions has been so widely re-
stricted, there has been little opportunity to examine the relation between com-
mercialism and the price and quality of professional services. Nonetheless, for a
considerable period of time there existed a great variety in the degree of restric-
tions for optometric services. Some states and cities had no restrictions on either
advertising or commercial practice, and others had complete prohibitions.on both.
This study was designed to compare the relative price and quality of optometric
services across regulatory environments and kinds of practice. The study does
not purport to measure the absolute level of quality of optometric services avail-
able, nor can the study be used to compare optometry with other professions
providing primary eye care.

THE EXPERIMENT

To examine the effect of advertising and commercial practice on the price
and quality of optometric services, trained subjects were sent to various cities to
purchase routine eye examinations and eyeglasses,

Behaving like ordinary consumers, subjects purchased eye examinations and
(in most cases) eyeglasses from optometrists in restrictive cities, where adver-
tising and commercial practice were prohibited, and in nonrestrictive cities, where
advertising and commercial practice were permitted.

Classifying Cities*

Cities were distinguished by the type of mass-media advertising observed on
eye examinations and eyeglasses as well as by whether large chain optical firms

'The terms *cities” or **metropolitan areas™ will be used to describe what were in reality Standard
Metropolitan Statistical Areas (SMSAs) in the survey methodology.
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operated in the market. Mass-media advertising was monitored in the Yellow
Pages and in newspapers. No attempt was made to obtain measures of radio and
television advertising by optometrists or local optical firms.? In the most restric-
tive cities, essentially no advertising of either eyeglasses or eye examinations was
observed. In the least restrictive cities, there was price advertising of eyeglasses
and at least nonprice advertising of eye examinations.

To evaluate the effect of large chain optical firms on the price and quality of
optometric services, cities were further classified by whether or not large chain
optical firms sold eyeglasses and eye examinations. In nonrestrictive cities, large
chain optical firms sold both eve examinations and eyeglasses. There were no.
large chain firms in restrictive cities. It was anticipated that large chain firms
might eénjoy economies of scale in both purchasing and distribution. Such econ-
omies lead to lower prices, not only from the firms themselves but also from
optometrists competing with them.

Classifying Optometrists

Restrictive cities, by definition, did not include gither optometrists who ad-
vertised in the media or optometrists who worked for large chain firms. Except

“for a few optometrists who advertised on site, all were necessarily nonadvet-

tisers,?

Nonrestrictive cities included three major types of optometrists: nonadver-
tisers, advertisers, and large chain firms.* Nonadvertisers were defined as optom-
etrists who listed in the Yellow Pages only such information as name, address,
and telephone number, Merition of *‘eye examination' and perfunctory directions
was also considered acceptable; use of boldface type was not, Nonadvertisers
did not include optometrists who advertised in the newspapers or optometrists
who advertised on site. Advertising optometrists were defined as optometrists or
local optical firms that advertised in'the Yellow Pages or the newspapers. Large
chain firms were identified by using a list, supplied to the Federal Trade Com-
mission (FTC) by a trade association, of major retail optical firms. Such firms
advertised in the Yellow Pages or in newspapers, often under the heading of
“Opticians,”” and had outlets in more than one state or SMSA.

Training Subjects

Nineteen experienced survey interviewers, each with relatively routine visual
problems, were selected and trained to identify, recall, and record the major
components of a complete eye examination. The training took place on the campus

*Obtaining such data would have required that local television and radio stations be contacted, and
it was feared that requests for such data might reveal that the cities were in the survey, thereby
possibly biasing the resuits. It was anticipated that most radio and television advertisers would also
advertise in the newspapers and the Yellow Pages.

3The few optometrists who had either large signs or window displays weére classified as on-site
advertisers. Such optometrists were treated as a-separate group thronghout the analysis,

Again, some optometrists did have either large signs or window displays even though they did not
advertise in the media. Such on-site advertisers were treated separately throughout the analysis.
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Table 1. Estimates of Average Prices Charged for
Examinations and Eyeglasses, N = 280

Most restrictive Least restrictive
cities cities
All optometrists $04.46 $70.72
~  Nonadvertisers® 94.64 73.44
Advertisers None 63.57.
‘Chain firms None 61.37

«Note: The estimates in Table 1 are predicted values derived from an
ordinary-least-squares equation. Multivariate analysis was used to cor-
rect for possibly important determiniants of price other than the pres-
ence of advertising and large chain optical firms. The corrections are
for subjeci-to-subject variation. in prescriptive needs, city-fo-city var-
ation in optometrists per capita, and city-to-city variation in adjusted
income per capita. Because the prices are predicted values, they are
not necessarily the average prices observed in the sample cities.

tExcludes optometrists who-advertise on site.

of the State University of New York, College of Optometry (SUNY), November
7-10, 1977. Reviewing and testing took place at the Pennsylvania College of
Optometry (PCO) on November 11, 1977. The training, which was completed just
prior to the field work, provided subjects with an understanding of the proce-
dures, tests, and equipment commonly employed in routine eye examinations.
The training also prepared the subjects for completing debriefing sheets subse-
quent to each examination purchased in the field. Both schools performed com-
plete eye examinations on each subject. The examinations provided the baseline
data necessary to ¢valuate the accuracy of the prescriptions received.

Although the optometrists who were visited were not aware of either the.
experiment or their participation in it, the subjects themselves were informed
about the nature of the research. Accordingly, not all parties to the experiment
were *‘blind.”” The subjects were, however, carefully instructed on the impor-
tance of objectivity in completing the debriefing sheets.

THE RESULTS

Price

The discussion that follows focuses first on price, second on quality, and
finally, -on the relation between price and quality.

The analysis here focuses only on the most and the least restrictive cities.
Prices are for the combined price of an examination and ¢yeglasses and were
determined from receipts that each subject requested.’

Table 1 presents estimates of the average total prices charged for examina-

SPrices are net of taxes. Some data were also-collected on the price of the eye examinat_ions. Analysis
of the data yields a pattera similar to the pattern shown for the combined price.
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tions and eyeglasses in the most and least restrictive cities. The estimates are
based upon a sample of 280 observations wheére both eyeglasses and eye exam-
inations were purchased. The estimates suggest the following:

1. The average price charged by all optometrists is $23.74 lower in the Jeast
restrictive cities than in the most restrictive cities.¢

2. The average prices charged by advertisers and chain firms in the least
restrictive cities are about the same; both are $10 to $12 lower than the
prices charged by nonadvertisers in the least restrictive cities.’

Summary. The total prices charged for eye examinations and eyeglasses are
significantly lower in the least restrictive cities. Large chain optical firms, ad-
vertising optometrists, and even nonadvertising optometrists all charge less in
these cities than optometrists in the most restrictive cities. The lowest prices are.
those charged by large chain optical firms and other advertising optometrists.

Quality

Many professionals argue that price comparisons such as those above fail to
take account of any quality differences and are therefore not meaningful. For
services as potentially complex as those offered by professionals, the assumption
of equal quality may not be warranted. This section explores quality by focusing
on four dimensions of the services purchased: (1) thoroughness of the eye ex-
amination; (2) accuracy of the prescription; (3) accuracy and workmanship of the
resuliing eyeglasses; and (4) extent of unnecessary prescribing. For each dimen-
sion of qualily, a description of the measure is presented, followed by an analysis
of the results.

The Thoroughness of the Eye Examinations

Measures. Subjects completed a debriefing sheet for each eye examination
taken during field work. The debriefing sheets included the following: the identity
of the examining optometrist; whether or not the optometrist advertised on site;
and questions about the thoroughness of the examination, including these im-
portant components: the case history, the eye-health examination, the vision test,
and the discussion of findings. Subjects were also asked to estimate elapsed time
for an important procedure or test as well as for the examination as a whole,

SAll categories of optometrists in the least restrictive cities charge prices significantly lower than the
prices charged by nonadvertising optometrists in the most restrictive cities. The $21.20 differenice
between nonadvertising optomefrists in the most dnd least restrictive cities is significant at the .01
level (+ = 5.06). The $31.07 difference betwsen nonadvertisers in the most restrictive cities and
advertisers in the least restrictive cities is significant at the .01 level (¢ = 7.19). And the $33.27
diffefence between nonadvertisers in the most restrictive cities and chain firms in the least restrictive
cities is significant at the .01 Jevel (r = 7.29).

"The $9.87 difference between nonadvertising dptometrists and advertising optometrists in the least
restrictive cities is significant at the .01 level {r = 5.33). The $12.07 difference between fiohadver-
tising optometrists and chain firms in the least restrictive cities is also significant at the .01 Jevel
{t = 4.75).
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excluding the selection of frames and lenses. For each question, subjects were
asked to respond ‘‘Yes,’™ **No,” or “‘Don’t remember.”” If they were at all con-
fused, subjects were asked to write down the circumstances leading to their
uncertainty.

Subsequent to the field work, each debriefing sheet was read by FTC staff.
Copies purged of identification data were also read by study advisor Dr. Kenneth
Myers, Ph.D., O.D., Director of the Optometric Service, Department of Medicine
and Surgery, U.S. Veterans Administration. By reviewing subjects’ remarks ex-
plaining their uncertainty, Dr. Myers was able to complete answers to some ques-
tions. Weights were then applied to-denote the importance of the various ¢com-
ponents, including procedures and tests, of each examination. Working with the
College of Optometry, State University of New York (SUNY) and the Pennsyl-
vania College of Optometry (PCO), Dr. Myers developed the set of weights as-
sociated with scores, designated below as “FTC Index.'™ The National Associ-
ation of Opticians and Optometrists (NAOO), a group representing commercial
optometrists, devéloped the set of weights associated with scores designated as
“NAOO Index.’’® Both indexes are stated as percentages, so that an examination
in which all appropriate tests had been performed would have a score of 100.°
Although the two different weighting systems were used to determine whether
the results were sensitive to potentially different professional points of view, the
resulting scores are highly correlated; this suggests that the study results are
basically insensitive to the weighting system used.®

Although all of the procedures and tests that received positive weights were
considered important, both weighting systems give positive weights to procedures
that are less than critical. A 70% score does not necessarily imply that only 70%
of important tests were performed. Each index merely provides a contintum that
can be used to make comparisons across regulatory environments and kinds of
practice, It should also be emphasized that the measures presented are measures
of inputs rather than outputs. Thus, whether or not an examiner would have
found the pathology (had it been present) can be inferred only indirectly.

Results. Table 2 below presents the estimates for average thoroughness of
the eye examinations, as measured by the FTC and NAQO Indexes. The esti-
mates are derived by classifying all cities as either restrictive cities, where there
were no large chain optical firms, or nonrestrictive cities, where large chain op-
tical firms sold both eyeglasses and eye examinations. The estimates are based
on a sample of 434 observations.

%The American Optometric Association, the National Optometric Association, and the Association

of Schools and Colleges of Optometry were also asked to supply additional sets of weights, but
declined,

*Where subjects could not remember whether of not a procedure had been peiformed, the point
values were deducted from both the actual score and the possible score. Thus, an‘exam would score
100 percent if all tests that the subject could remember had been performed,

®Analysis of the overall indexes was also supplemented by analyses of major components of the
examination, including the frequencies with which important tests were performed. The results
revealed a pattern similar to that observed for the overall indexes.
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Table 2. Estimates of Average Thoroughness of Eye Examinations, N = 434¢

Restrictive Nonrestrictive
cities cities

FICindex ~ NAOOindex  FICindex  NAOO index

All optometrists 58.5 6L.0 61.6 63.7
Nonadvertisers? 58.8 61.6 70.0 2.1
Adveriisers None None 47.4 51.4
Chain firms None None 51.6 54.2

*Npte: Bach score is a predicted value derived from an ordinary-least-squares equation. Multi-
variate analysis was used to correct for subject-to-subject differences in evaluations, state-to-
state differences in optometrists per capita; and city-to-city differences i percent change in
population,

*Exclides optometiists who advertise on site.

The estimates suggest the following:

1. Examinations purchased from optometrists in restrictive and nonrestric-
tive cities are, on average, of about equal thoroughness,

2. Examinations purchased from large chain firms and advertising optom-
etrists are, on average, less thorough than examinations purchased from
the nonadvertising optometrists in nonrestrictive cities.!!

3. Examinations purchased from nonadvertising optometrists in nonrestric-
tive cities are, on average, more thorough than examinations purchased
from nonadvertising optometrists in restrictive cities.??

The estimates in Table 2 present a seemingly complex picture. Nonadver-
tising optometrists in nonrestrictive cities appear to be different both from their
advertising counterparts in the same cities and from their nonadvertising coun-
terparts in restrictive cities. To better understand the data underlying the esti-
mates, frequency distributions were created for the various types of optometrists
in nonrestrictive cities. The types include the three for which estimates were
presented in Table 2, plus a fourth type of optometrist; who did not advertise in
the media but who did advertise on site.” The distributions shown here are for
the FTC Index only but distributions for the NAQO Index show similar patterns,

HFor the FTC index, the 22:6-point difference between nonadvertising and advertising optometrists
is sigaificant 4t the .01 level (+ = 3.08); the 18.4-point difference between nonadveriising and chain-
firm optometrists s significant at the .05 level (¢ = 2.14). For the NAOO index, the 20.7-point
difference between nonadvertising and advertising optometrists is significant at the .01 Jevel {f =
3.51); the 17.9-point difference between nonadvertising and chiain-firm optometrists is also significant
at the 01 level (¢ = 2.59).

?For the FTC index, the 11.2-point difference between nonadvertising optometrists in restrictive and
senrestrictive cities is significant at the .01 level {r = 4.16), For the NAOO index, the 10.3-point
difference-is also significant at the .01 level (1 = 4.35),

BAs with the estitates presented in Table 2, each score is a predicted value from an ordinary-feast-
squargs-equation. Multivariate analysis was used to correct for subjéct-lo-subject differences in
evaluations, state-to-state differences in optometrists per capita, and city-to-city differences in per-
cent change ia population,
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The frequency distributions in Figure 1 show visually what the estimates in
Table 2 suggest. Nonadvertising optometrists tend to offer higher-quality exami-
nations than large chain firms and both types of advertising optometrists. The
distributions also reveal substantial variation within each type of optometrist.

By combining the four distributions in proportion to the number of optom-
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Fig. 1. Distributions of examination thoroughness, by type of optometrist, in mnre_stricﬁv& cities
(FTC Index). Source: Bureau of Economics, FTC.
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etrists in each type, a distribution for all optometrists in each kind of city can be
created. The combined distribution of examination scores for nonrestrictive cities
may then be compared to the distribution for restrictive cities.

Figure 2 presents the combined distributions for restrictive and nonrestrictive
cities. The distributions reveal substantial variation within both restrictive and
nonrestrictive cities, but the variation is remarkably similar. Within each kind of
city, substantial percentages of the examination scores are both much higher and
much lower than the averages. In nonréstrictive cities, less thorough examina-
tions tended to be purchased from advertising optometrists and chain-firm op-
tometrists. In restrictive cities, less thorough examinations were available from
at least as large a percentage of optometrists. But the optometrists could not
advertise or practice commercially. Hence, whereas nonadvertising optometrists
in nonrestrictive cities appear to give more thorough examinations, virtually ajl
optometrists in restrictive cities are nonadvertisers, and no such pattern can be
observed, _

Summary. In nonrestrictive cities, less thorough eye examinations tend to
be given by advertising optometrists and chain-firm optometrists; more thorough
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Fig. 2. Distributions of examination thoroughness, in cities with and without restrictions (FTC Index).
Source: Bureau of Economics, FTC.
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examinations tend to be given by nonadvertising optometrists. In restrictive cities,
the variation across practitioners in the thoroughness of examinations is about
as great as it is in nonrestrictive cities. Virtually all optomeétrists in restrictive
cities are nonadvertisers, however, since none can advertise in the mass media.
Despite the variation, the average thoroughness of examinations in restrictive
cities tends to be similar to the average thoroughness of examinations in nonre-
strictive cities, where the average is taken across all optometrists, regardiess of
type.

Optometrists giving thorough examinations do not appear to be driven from
nonrestrictive cities. Fully 55% of the optometrists in nonrestrictive cities do not
advertise, either in the media or on site. And a slightly greater percentage of the
optometrists in nonrestrictive cities give high-scoring examinations than optom-
etrists in restrictive cities. About 23% of the optometrists in nonrestrictive cities
versus about 15% of the optometrists in restrictive cities give examinations having
an FTC Index of 80% or higher. About 40% of the optometrists in nonresirictive
cities versus about 29% of the optometrists in restrictive cities give examinations
with an FTC Index of 70% or higher. The NAOO Index shows a similar pattern.

The Accuracy of the Prescriptions

Subjects were instructed to request a copy of the prescription at the conclu-
sion of each examination. After removing information identifving the name and
any affiliation of the prescribing optometrists, the prescriptions were forwarded
to each of the consulting schools of optometry. The faculty at each school was
asked to make a clinical pass/fail judgment concerning the appropriateness of
each prescription received in the field. The judgments were based upon the de-
tailed examination records the schools had compiled on the subject during the
training session. Differences of opinion between the schools were due to differing
assessments of the subjects’ needs or to differing application of professional judg-
ment. The data suggest that PCO judged slightly fewer prescriptions adequate
than SUNY.

Table 3 presents estimates of the percentage of the prescriptions judged ap-
propriate by one or hoth of the schools. The estimates are based upon the entire
sample of 400 observations, and they suggest that optometrists in nonrestrictive
cities obtain the correct prescriptions slightly, but not significantly, more often
than optometrists in restrictive cities. Analysis of estimates of the percentage
of prescriptions judged appropriate by each school individually leads to similar
conclusions.

Swnmary. Statistical estimates suggest that advertising and chain-firm op-
tometrists produced prescriptions no less appropriate than those of nonadver-
tising optometrists, in both restrictive and nonrestrictive cities.

HThg f-value for the six-point difference between nonadvertisers in restrictive and nonrestrictive cities
is. 1.17. The t-value for the eight-point difference between nonadvertisers in restrictive cities and
advertisers in nonrestrictive cities is 1.49. The f~value for the four-point difference between non-
advertisers in restrictive cities and chain firms in nonrestrictive cities is 0.51, None of the differences
is significant at conventional levels.
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Table 3. Estimates of the Percentage of Prescriptions
Judged Appropriate by One or Both Schools,

N = 400¢°
Restrictive Nounrestrictive
cities cities
Al optometrists 82 88
Nonadvertisers? 82 88
Advertisers Not applicable 2
Chain firms Not applicable 86

*Note: Each score is a_predicted value derived from a probit
maximum-likelihood regression. Multivariate analysis was used
to-correct for subject-to-subject differences in evaluations, state-
to-state differences in optometrists per capita, and city-to-city
differences in percent change in population.

*Excludes optometrists who advertise on site.

The Accuracy-and Workmanship of the Eyeglasses

Eveglasses purchased by the subjects were mailed to the FTC, where the
glasses were coded with numbers to identify the dispensing optometrists. Labels
engraved on the nosepieces and eaipieces were taped so that glasses from large
chain firms could not be identified. The eyeglasses were first shipped to PCO,
where an automated lensometer (a sophisticated instrument to read and print out
measurements) was used to measure decentration, sphere, cylinder, axis, and
prism of each lens. Each pair of eyeglasses was then subjected to judgmental
‘clinical evaluations. Eyeglasses were compared to the written prescriptions by
the faculties at PCO and SUNY to determine whether they were adequate for
the patient, A

Table 4 presents the percentage of eyeglasses judged adequate by PCO, SUNY,
or both.” The estimates are based upon samples of 217 observations,” and they
suggest that adequate eyeglasses are prescribed with about the same frequency
iy both restrictive and nonrestrictive cities. '

Like the clinical evaluation of adequacy, the evaluation of workmanship in-

11n addition to the clinical evaluation. each pair of eyeglasses was subjected to a mechanical standard.
Eyeglasses were judged accurate if the prescriptions for them met tolerances established in the 1972
American National Standards Institute (ANSI) Z80.1 guideline standards. The resuits using the
ANSTstandards were statistically simifar fo the clinical evaluations. '

SWhether or not the prescription was judged adequate to meet the subject’s needs, the eyeglasses
were compared with the prescription. Frony an individual patient’s point of view, both the prescrip-
1ion and the syezlasses must be accurate, or any errors must be compensating.

TThe daia were analyzed excluding the observations taken in two cities where the experiment became
known prior 1o feceipt of the glassés. Also, observations were excluded in seven instances where
thé optometrist did not provide a prescription.

¥The t-value for the two-point difference between nonadvertisers in restrictive and. nonrestrictive
cities s 0.31. The rvalue for the ight-point difference between nonadvertisers in restrictive cities
and advertisers in nonrestrictive cities is 1.08. The #value for the three-point. différence between
nonadvertisers in restrictive cities and chain firms in nonrestrictive cities is 0:34. Mone of the
differences is significant at conventional levels,
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Table 4. Estimates of the Percentage of Eyeglasses
Judged Adequate by One or Both Schools, N = 217«

Restrictive Nonrestrictive
cities cities
All optometrises 85 87
Nonadvertisers? 84 86
Advertisers Not applicable 92
Chain firms Not applicable 81

“Note: Each score is a predicted value derived from a probit
maximum-likelihood regression. Multivariate analysis was used
to correct for subject-to-subject differences in evaluatiops, state-
to-state differences in optometrists per capita, and city-to-city
differences in percent change in population.

*Excludes optometrists whe advertise on site.

-volved subjective judgment. Accordingly, PCO and SUNY were asked to com-

plete questionnaires consisting of the following questions: (1) Did the lenses have
any significant imperfections? (2) Were the lenses edged and mounted well? (3)
Did the frames bave any significant imperfections? Workmanship was judged
adequate if the answer to each of the three questions was yes. Since the eye-
glasses were mailed to the subjects, no measure of fit is available.

Table 5 presents estimates of the percentage of eyeglasses judged of adequate
workmanship by PCO, SUNY, or both. The estimates are based upon a sample
of 224 observations,'” and they suggest that the eyeglasses received in nonre-
strictive cities are of inadequate workmanship no more frequently than the eye-
glasses received in restrictive cities.?® Analysis of each school's judgments indi-
vidually yields similar results.

Summary. Statistical estimates suggest that neither advertising nor commer-
cial practice adversely affect the accuracy or quality of the eyeglasses.

The Extent of Unnecessary Prescribing

One hundred twenty-three examinations were taken by five subjects, each
of whom arrived at the examination wearing eyeglasses with a prescription that
the consulting optometrists believed to be appropriate. At the end of each ex-
amination, the subjects recorded the examining optometrist’s recommendation
concerning whether or not new glasses would be beneficial. The subjects were
instructed to tell the optometrists that they wanted to purchase new eyeglasses
only if the eyeglasses would make a real difference in their ability to see. The

data are analyzed to see which examinations resulted in 4 recommendation of

¥The data were analyzed excluding the observations taken in two cities where the experiment became
known prior to the receipt of the cyeglasses.

BIn fact the results are in the opposite direction. The 13-point difference between nonadvertisers in
restrictive and nonrestrictive cities is significant at the .05 level (1 = 2.08). The four-point difference
betyveen nonadvertisers in restrictive cities and advertisers in nonrestrictive cities is insignificant at
conventional levels (¢ = 0.54). And the six-point difference between. nonadvertisers in restrictive
cities and chain firms in nonrestrictive cities is also insignificant at conventional tevels (¢ = 0,72).
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Table 5. Estimates of the Percentage of Eyeglasses
Judged of Adequate Workmanship by One or Both
Schools, N = 2247

Restrictive Nonrestrictive
cities cities
All optometrists 82 92
Nonadvertisers® 81 94
Advertisers Not applicable 85
Chain firms Not applicable 87

“Note: Each score is a predicted value derived from a probit
maximum-likelihood regression. Multivariate analysis was used
to correct for subject-to-subject differences in evaluations, state-
to-state differences in optometrists per capita; and city-to-¢ity
differences in percent change in population.

*Excludes optometrists who advertise on site.

new glasses even though the prescription was judged correct. A sample size of
92 observations is used; this analysis only includes recommendations from op-
tometrists who derived essentially the same prescriptions as the ones for the
eyeglasses the subjects were already wearing.

Table 6 presents estimates of unnecessary prescribing by kind of city and
type of optometrist, Because the sample sizes are relatively small, only substan-
tial differences between estimates are statistically significant. The differences that
do emerge are contrary to the hypothesis that chain firms and advertisers pre-
scribe  unnecessarily more frequently than nonadvertisers in restrictive cities.?
Hence, a larger sample would be unlikely to suggest an opposite conclusion,

Summary. Statistical estimates suggest that advertising optometrists and large
chain firms do not unnecessarily recommend new eyeglasses more frequently
than nonadvertising optometrists.

Quality: A Summary

Analysis of the thoroughness of eye examinations suggests that there is sub-
stantial variation in both restrictive and nonrestrictive cities, In nonrestrictive
cities, less thorough examinations are given by advertising optometrists and large
chain firms. In restrictive cities, less thorough examinations are given by about
the same percentage of optometrists, but by definition, such optometrists can
aeither advertise nor work for large chain firms,

Analysis of the accuracy of the prescriptions, the accuracy and workmanship
of the eyeglasses, and the extent of unnecessary prescribing suggests that adver-
tisers and large chain firms perform no worse than nonadvertising optometrists
in either restrictive or nonrestrictive cities. The data suggest that consumers who

#Nope of the differences is significant at conventional levels, however, The t-value for the 29-point
difference between nonadvertisers in restrictive and nionrestrictive cities is 1.28. The rvalue for the
23-point difference between nonadvertisers in restrictive cities and advertisers in nonrestrictive cities
is 0.90. And the t-value for the 26-point difference between nonadvertisers in restrictive cities and
<haia firms in nonrestrictive cities is 1.06.
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Table 6. Estimates of the Percentage of Optometrists
Prescribing Unnecessarily, N = 92¢

Restrictive Nonrestrictive
cities cities
All optometrists® 36 9
Nonadvertisers® 36 7
Advertisers Not applicable 13
Chain firms Not applicable 10

«Note: Each score is a predicted value derived from 2 probit
maximum-likelihood regression. Multivariate analysis was used
to correct for subject-to-subject differences in evaluations, state-
to-state differences in optometrists per capita, and city-to-city
differences in percent change in population.

5This inclides only optometrists who derived the correct pre-
scription.

Excludes-optometrists who advertise on site.

purchase an eye examination only to get the correct prescription and an accurate
pair of eyeglasses may safely shop on the basis of price. In addition, the data
suggest that on average, large chain optical firms and other advertising optom-
etrists appear to charge prices lower than the prices charged by nonadvertising
optometrists. If; however, a consumer is interested in having a thorough eye
examination, the data suggest that more thorough examinations are likely to be

" obtained from nonadvertisers. But even with nonadvertisers, consumers in non-

restrictive cities appear to have an advantage. In nonrestrictive cities. the decision
not to advertise or practice commercially appears on average to be associated
with a decision to offer a more thorough examination. In restrictive cities, no
such association can be made. Nonadvertisers appear to give more thorough
examinations in nonrestrictive than in restrictive cities; and the data suggest that
they also charge lower prices.

But the data reveal substantial differences in the thoroughness of examina-
tions, not only between but also within cities and types of optometrists. Com-

- paring prices for nonhomogeneous services may be misleading; it is therefore

necessary to analyze the relation betweéen price and quality.

The Relation Between Price and Quality

Table 1 shows that optometrists associated with large chain firms and those
who advertise charge lower prices than the nonadvertisers. Table 1 also reveals

that optometrists in the most restrictive cities charge higher prices than nonad-

vertisers in the least restrictive cities. Yet the analysis of the thoroughness of eye
examinations shows substantial variation. In ponrestrictive cities, the variation
is associated with advertising and commercial practice. In restrictive cities, vari-
ation is just as substantial, but optometrists who give less thorough examinations
can neither advertise in the media nor practice commercially. Because of the
substantial variation in thoroughness, it is important to compare the prices of
examinations of similar thoroughness. '
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The following results are based on statistical estimates of the price of eye-
glasses plus an eye examination holding quality constant. The estimates are for
nonadvertisers in the most restrictive cities, nonadvertisers in the least restrictive
cities, and large chain firms (which only exist in nonrestrictive cities).2 The es-
timates suggest the following:

1. Eyeglasses and an eye examination of similar thoroughness cost less when
purchased from a nonadvertiser in the least restrictive cities than when
purchased from a nonadvertiser in the most restrictive cities. On average,
the cost difference was about $21 for examinations having the same FTC
Index. 2

2. In the least restrictive cities, eyeglasses and an examination of a given
thoroughness cost less when purchased from a large chain firm than when
purchased from a nonadvertiser. On average, the cost difference is about
$10 for examinations having the same FTC Index.?* Note, however, that
previous results suggest that more thorough examinations are much more
frequently available from nonadvertisers than from chain firms.

3. Eveglasses and an examination of a given thoroughness cost less when
purchased from large chain firms than when purchased from nonadver-
tisers in restrictive cities. On average, the cost difference is about $31 for
examinations having the same FTC Index.”

SUMMARY AND CONCLUSIONS

The purpose of this study has been to analyze empirically the effect of ad-
vertising and commercial practice on the price and quality of optometric services.
The relation has been a matter of some dispute. Proponents of advertising and
commercial practice have argued that such behavior increases competition and
lowers prices: Opponents have argued that such behavior lowers the quality of
professional care available in the market.

The data. in this study support the view that advertising and commercial
practice lower prices. Very thorough examinations and eyeglasses cost on average
$21 less in markets where advertising and commercial practice are allowed. Less
thorough examinations and eyeglasses cost on average $31 less when purchased
from a large chain optical firm than when purchased from an optometrist in a
market without advertising and commercial practice.

The data are not consistent with the view that advertising and commercial
practice lower the quality of professional care available in the market. The av-
erage quality of eye examinations available to consumers is about the same whether
or not advertising and commercial practice are allowed.

ZThe estimates are predicted values derived from. an ordinary-ledst-squares cquation. Multivariate
analysis was used to correct for variation based on quality, optomelrists per capita, iicome per
capita, and subjects. The multivariate analysis is based upon 280 observations, but the estimates

_presented here are for the most and the least restrictive cities only,

BThe difference s significant at the 01 level (¢ = 5.07).

*#The difference is significant at ihe .01 level (¢ = 3.83).

The difference is significant at the .01 level {r = 6,76).
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Optometrists of all types provide adequate prescriptions and eyeglasses with
about the same frequency. Substantial variation does exist, however, in the thor-
oughness of the examinations. Overall, about the same percentage of optometrists
give less thorough examinations in both restrictive and nonrestrictive cities. In
nonrestrictive cities, the less thorough examinations tend to be given by adver-
tising and chain-firm optometrists. In restrictive cities the less thorough exami-
nations are, by definition, given by nonadvertising, noncommercial practitioners.

Some have argued that advertising or chain firm optometrists would be more
likely to prescribe eyeglasses unnecessarily or perform unneeded tests and ser-
vices because they are more profit oriented than nonadvertising professionals.
Chain-firm optometrists might be especially vulnerable to this charge, since their
employers’ primary interest is the selling of eyeglasses, This study found no
significant difference in the incidence of unnecessary prescribing of eyeglasses
between advertising and nonadvertising optometrists or between individual ad-
vertising optometrists and optometrists employed by the large chain optical firms.

In many states, professionals are prohibited from being employed by cor-
porations not owned or controlled by professionals. Proponents of these remila-
tions believe that commercially employed professionals may be encouraged to
engage in cost-cutting conduct that compromises professional standards of quality.
Data in this study do not confirm this view, Optometrists who are either employed
by or sublet space in the large optical outlets give examinations that are on
average no less thorough than examinations purchased from advertising optom-
etrists not associated with large chains. Nor are there any significant differences
in the appropriateness of the prescriptions or the adequacy of the eyeglasses.
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