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10.

11.

12.

13.

14.

15.

Introduction and Theory of the Case

The North Carolina State Board of Dental Examiners (the “Board”) is a combination of
dentists that is excluding competition from non-dentists in the provision of teeth
whitening services.

The Board’s six dentists members are elected by licensed North Carolina dentists.
The six Board dentist members control the Board.
The Board has the power to exclude.

There are Board members and dentists that offer teeth whitening services in North
Carolina.

Non-dentist teeth whitening service providers in North Carolina compete for sales of
teeth whitening services with licensed North Carolina dentists.

Non-dentist teeth whitening service providers in North Carolina offer teeth whitening
services to the public primarily in beauty salons, spas, warehouse clubs, and malls.

The Board’s dentist members and its dentist constituents have a financial interest in
prohibiting teeth whitening by non-dentists.

“[T]he Board is controlled by participants in the market.” Opinion of the Commission, [n
re Board of Dental Examiners, No. 9343, at 13 (February 3, 2011) (“State Action
Opinion™) at 14.

The Board has acted vigorously to prohibit non-dentist teeth whitening in North Carolina.
Without statutory authority, the Board has repeatedly engaged in a variety of actions to

deter the entry of non-dentist teeth whitening service providers and taken actions to
ensure that existing non-dentist teeth whiteners exit the market.

~ Specifically, the Board has issued more than 40 “Cease and Desist Orders” to non-dentist

competitors providing teeth whitening services.

The Commission has held that it is undisputed that the letters were intended as and
received as orders from the Board.

These orders were issued without statutory authority, and in many cases, without any
factual investigation.

Non-dentists that have been ordered to “Cease and Desist” have exited the market as a
1



16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

result.

The Board has also sent letters to lessors of mall retail space stating that non-dentist teeth
whitening is the practice of dentistry and unlawful in North Carolina. These letters have
asked for the assistance of the mall operators in not leasing to non-dentist teeth
whiteners.

These actions have resulted in mall property lessors terminating leases and refusing to
lease space to non-dentist teeth whitening service providers in malls across North
Carolina.

The Board’s conduct has caused non-dentist teeth whitening service providers to exit the
market and has deterred the entry of non-dentist teeth whitening service providers in
North Carolina malls.

The Board has also convinced the North Carolina Board of Cosmetics Arts to warn
cosmetologists that “only a licensed dentist or dental hygienist acting under the
supervision of a licensed dentist” may provide these services and that the “unlicensed
practice of dentistry in our state is a misdemeanor.”

The Dental Board’s conduct caused exit by cosmetologists from the teeth whitening
market, deterred cosmetologists from purchasing teeth whitening products, and deterred
entry of cosmetologists into the market for teeth whitening services.

The Board’s conduct to excluded a new and low cost class of competitors is an inherently
suspect restraint of trade.

The Board’s exclusionary conduct has had anticompetitive effects including causing low
cost competitors to exit the market for teeth whitening services and has deterred the entry
of low cost competitors to enter the market for the provision of teeth whitening services
in North Carolina.

The exclusion of non-dentist teeth whitening is harmful to consumers because it denies
consumers options they prefer, and likely increases the prices of the remaining options.

The exclusion of non-dentist teeth whitening is harmful to consumers because it denies
consumers options they prefer, increases the prices of the remaining options, and

removes innovative products from the market.

Consumer injury will continue and grow unless the Board’s exclusionary conduct is
enjoined.

There is no cognizable efficiency justification offsetting the consumer harm.

Complete exclusion is not justified by any economic argument set forth by the Board.
2



28.

29.

30.

II.

31.

32.

33.

34.

35.

36.

Respondent’s claims of health, safety, and other consumer protection problems
associated with kiosk/spa teeth whitening providers have little evidentiary support.

To the extent there could be any legitimate, cognizable efficiency concerns, less
restrictive alternatives are available.

The Commission has held in this case that the state action doctrine does not protect the
Board’s conduct, and no other defense identified by the Board has merit.

The North Carolina State Board of Dental Examiners

The North Carolina State Board of Dental Examiners (the “Board”) is an agency of the
State of North Carolina, and is charged with regulating the practice of dentistry in the
interest of the public health, safety, and welfare of the citizens of North Carolina. The
Board is organized, exists, and transacts business under and by virtue of the laws of the
State of North Carolina, with its principal office and place of business located at 507
Airport Blvd., Suite 105, Morrisville, NC 27560 (Joint Stipulations of Law and Fact q 1).

“[T]he Board is controlled by participants in the market.” Opinion of the Commission,
In re North Carolina Board of Dental Examiners, No. 9343, at 13 (February 3, 2011)
(“State Action Opinion”™) at 14.

A. Composition and Election/Selection of Board Members
1. Composition of Board

The Board consists of eight members: six licensed dentists, one licensed dental
hygienist, and one consumer member. The consumer member is neither a dentist nor a
dental hygienist. (CX0019 at 001, Dental Practice Act § 90-22(b); Opinion of the
Commission, In re North Carolina Board of Dental Examiners, No. 9343, at 13
(February 3, 2011) Opinion of Commission, State Action Opinion at 4; Joint Stipulations
of Law and Fact 9 2; (White, Tr. 2194).

Each dentist member is elected to the Board by the licensed dentists of North Carolina
pursuant to N.C. Gen. Stat. 90-22(b),(c). (Joint Stipulations of Law and Fact q 6; White,
Tr. 2242).

The dental hygienist member of the Board is elected to the Board by the licensed dental
hygienists of North Carolina. (CX0019-001, Dental Practice Act § 90-22(b); (White, Tr.
2242-2243).

Of the eight Board members, only the consumer representative is selected by North
3



37.

38.

39.

40.

41.

42.

43.

44,

45.

Carolina public officials (Joint Stipulations of Law and Fact § 3). The consumer member
is appointed by the governor. (White, Tr. 2243).

The Consumer member was added to the Board to ensure dentist Board members protect
the public interest even when it is against the interest of dentists. (CX0449 at 005;
CX0219 at 005; CX0242 at 005; CX0028 at 005; CX0559-008 (Efird, Dep. at 23).

2. The Election of Dentist and Hygienist Board Members

The election of dentist and hygienist Board members is governed by N.C. Gen. Stat. §
90-22(c)(3). (Joint Stipulations of Law and Fact q 5).

The election of dentist and hygienist Board members iS “conducted by the Board of
Dental Examiners which is hereby constituted a Board of Dental Elections.” (CX0019 at
002, Dental Practice Act § 22(c)(3). ‘

Each dentist elected to the Board must be licensed and actively engaged in the practice of
dentistry while serving on the Board. (CX0019 at 001, Dental Practice Act § 90-22(b)).

Only licensed dentists from North Carolina are eligible voters in Board elections of
dentists. (Joint Stipulations of Law and Fact q 4).

The Board is accountable to North Carolina’s licensed dentists because the six dentist
members of the Board are elected directly by their professional colleagues, the other
licensed dentists in North Carolina. Opinion of Commission [State Action Opinion] at
13; (CX0019 at 001, Dental Practice Act § 90-22(b)).

3. The Board Members Are Practicing Dentists

Board members must be actively practicing dentistry in order to serve on the Board.
(CX0574 at 007 (White, IHT at 25)). Since June 2002, all dentists serving on the Board
have been full-time practicing dentists. (CX0563 at 003-004, 010 (Goode, IHT at 9-10,
34). Board members Allen, Burnham, Brown, Feingold, Hardesty, Holland, Morgan,
Owens, and Wester all testified they were actively practicing when they served on the
Board. (CX0554 at 006 (Allen, Dep. at 17); CX0555 at 004 (Brown, Dep. at 8); CX0556
at 004 (Burnham, Dep. 9);(CX0560 at 004 (Feingold, Dep. at 9); Hardesty, Tr. 2760-
2761; CX0567 at 006 (Holland, Dep. at 14); CX0569 at 004 (Morgan, Dep. at 9);
(Owens, Tr. 1435); CX0572 at 004 (Wester, Dep. at 7)).

During their tenure, Board members continue to provide for-profit dental services,
including teeth whitening. (CX0560 at 48 (Feingold, Dep. at 183-184); CX0567 at 017
(Holland, Dep. at 58); CX0572 at 009 (Wester, Dep. 26-28); CX0554 at 007 (Allen, Dep.
at 18); State Action Opinion at 4).

Board members have admitted that they may compete with other dentists, and that they
4
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46.

47.

would recuse themselves if a dentist they competed with came before the Board.
(CX0554 at 020 (Allen, Dep. at 70-72); CX0555 at 028 (Brown, Dep. at 104); CX0567 at
011 (Holland, Dep. at 36-37); CX0572 at 030-031 (Wester, Dep. at 113-114)).

4. The Board Compared to Other Professional Licensing Boards in
North Carolina and Other States

The Board differs from other professional licensing boards in North Carolina because
seven of its eight members are elected by the professionals it regulates. (CX0862 at 027-

028).

By contrast, regulated persons directly select far fewer, and sometimes no, members of
the vast majority of other North Carolina licensing boards.

a.

Many boards contain members appointed by the Governor, other governmental
bodies, or other organizations without input from the licensees of the board.
(CX0862 at 003 (Acupuncture Licensing Board); CX0862 at 004 (Agency for
Public Telecommunications); CX0862 at 004-005 (Alarm Systems Licensing
Board); CX0862 at 005 (Appraisal Board); CX0862 at 006 (Board for Licensing
of Geologists); CX0862 at 006-007 (Board for Licensing of Soil Scientists);
CX0862 at 007 (Board of Architecture); CX0862 at 007-008 (Board of Athletic
Trainer Examiners); CX0862 at 008 (Board of Certified Public Accountant
Examiners); CX0862 at 008 (Board of Cosmetic Art Examiners); CX0862 at 008-
009 (Board of Dietetics/Nutrition); CX0862 at 009 (Board of Electrolysis
Examiners); CX0862 at 009 (Board of Speech and Language Pathologists);
CX0862 at 011-012 (Board of Landscape Architects); CX0862 at 012 (Board of
Licensed Professional Counselors); CX0862 at 012 (Board of Massage and
Bodywork Therapy); CX0862 at 016-017 (Code Officials Qualification Board);
CX0862 at 017-018 (Home Inspector Licensure Board); CX0862 at 018-019
(Interpreter and Transliterator Licensing Board); CX0862 at 020-21 (Locksmith
Licensing Board); CX0862 at 021-022 (Marriage and Family Therapy Licensure
Board); CX0862 at 022-023 (Wastewater Contractors and Inspectors Certification
Board); CX0862 at 023-024 (Private Protective Services Board); CX0862 at 024-
025 (Recreational Therapy Licensure Board); CX0862 at 025 (Real Estate
Commission); CX0862 at 025 (Respiratory Care Board); CX0862 at 025-026

'(Small Business Contractor Authority); CX0862 at 026 (Social Work

Certification and Licensure Board); CX0862 at 027 (Board of Barber Examiners);
CXO0862 at 027 (Board of Chiropractic Examiners); CX0862 at 031-032 (Board of
Environmental Health Specialist Examiners); CX0862 at 033 (Board of Fee-
Based Pastoral Counselors); CX0862 at 033 to 034 (Board of Examiners of
Plumbing, Heating, and Fire Sprinkler); CX0862 at 034 (State Board of
Opticians); CX0862 at 034-035 (Board of Refrigeration Examiners); CX0862 at
035 (Board of Registrations for Foresters); CX0862 at 036 (Board for General
Contractors); CX0862 at 037 (Veterinary Medical Board).

Other boards contain either (1) some members selected by the Governor or other

5



48.

49.

50.

51.

52.

governmental body from a “slate” of candidates suggested by the regulated
industry, as well as other members appointed by the Governor or other
government body without input by the licensees of the board, or (2) a minority of
members directly selected by the licensees of the board. (CX0862 at 005
(Auctioneers Commission); CX0862 at 010 (Board of Examiners in Optometry);
CX0862 at 010-011 (Board of Funeral Service); CX0862 at 013-014 (Board of
Occupational Therapy); CX0862 at 015 (Board of Physical Therapy Examiners);
CX0862 at 015-016 (Board of Podiatry Examiners); CX0862 at 019-020
(Irrigation Contractors’ Licensing Board); CX0862 at 020 (Landscape
Contractors’ Registration Board); CX0862 at 022 (Medical Board); CX0862 at
024 (Psychology Board); CX0862 at 031-032 (Board of Examiners for Engineers
and Surveyors); CX0862 at 032-033 (Board of Examiners of Electrical
Contractors); CX0862 at 035-036 (Board of Hearing Aid Dealers and Fitters).

c. Only a few North Carolina boards are similar to the Board in that a majority of
their members are directly selected by the regulated industry. (CX0862 at 011
(Board of Law Examiners); CX0862 at 013 (Board of Nursing); CX0862 at 014-
015 (Board of Pharmacy); CX0862 at 026-027 (State Bar Council); CX0862 at
036-037 (Substance Abuse Professional Practice Board)).

Unlike professional licensing boards in some other states (CX0488 at 049), the Board is
not part of another North Carolina department. (CX0019 at 001, Dental Practice Act §
90-22(b); (Board is “the agency of the State for the regulation of the practice of dentistry
in this State”; (White, Tr. 2255) (other states have “umbrella agencies” over licensing
boards); CX0572 at 031 (Wester, Dep. at 115-116 (no other agency regulates dentistry)).
For example, the California Dental Board is subsumed within California’s Department of
Consumer Affairs and Wisconsin’s Board of Dentistry is related to Wisconsin’s
Department of Regulation. (CX0488 at 048-049).

5. Dentists Campaign For Positions on the Board

The Board considers licensed North Carolina dentists to be constituents. (CX0581
(Bakewell, Dep. at 20-21; White, Tr. 2276).

Board members engage in campaigning when they run for a position on the Board.
(CX0574 at 008 (White, IHT at 28-29); Hardesty, Tr. 2796-2798).

If an election is contested, candidates may distribute letters and make speeches that
discuss the reasons they want to serve on the Board, including their positions on issues
that may come before the Board. (Joint Stipulations of Law and Fact 99). An election
is “contested” when there are more candidates running for election than there are
available Board positions. (Joint Stipulations of Law and Fact 9 8).

Dr. Hardesty testified that he campaigned “like any other politician” when he ran in a
contested election by telling constituents that he was running and shaking hands.
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53.

54.

55.

56.

57.

58.

59.

(Hardesty, Tr. 2796-2798). Dr. Hardesty engaged in campaigning efforts that included
sending a letter to all the licensed dentists in the state and asking for their vote, and
meeting and talking with dentists at local dental society meetings. (CX0566 at 009
(Hardesty, IHT at 32-33)).

Dr. Feingold sent a letter to all the licensed dentist in North Carolina expressing his
desire to be elected to the Board. (CX0560 at 011 (Feingold, Dep. at 34)). In addition,
Board member Dr. Morgan introduced him to influential dentist from different areas of
North Carolina at the three-day annual convention of the North Carolina Dental Society.
There, Dr. Feingold solicited support for his Board candidacy. (CX0560 at 11 (Feingold,
Dep. at 35)).

Dr. Burnham sent letters to all of the licensed dentists in North Carolina each time that he
ran for a Board position telling them that he would appreciate their vote. (CX0556 at

017-018 (Burnham, Dep. at 61-62)).

Dr. Brown sent a letter to dentists in North Carolina stating that he was interested in
continuing the Board’s practice of self-regulation when he ran in his first contested
election. (CX0555 at 037 (Brown, Dep. at 140-141).

Dr. Allen’s colleagues thought he would be a good Board member because of his
reputation as a clinician as well as his stated positions on standard of care issues, issues
related to dental hygienists, and a controversy over dental implants. (CX0554 at 004-005
(Allen, Dep. at 9-10). Dr. Allen sent letters to North Carolina dentists during his
campaigns for a Board position. The letters explained why he should be elected and his
qualifications. In one campaign, Dr. Allen set forth his stance against the unsupervised
practice of dentistry by dental hygienists. (CX0554 at 017(Allen, Dep. at 58-59)).

6. Board Member Terms and Board Members Serving Two or More
Terms

The licensed dentists of North Carolina elect dentist members to the Board for a three-
year term. (CX0019 at 001, Dental Practice Act § 90-22(b); State Action Opinion at 4).
Dentists elected to the Board usually begin their terms in August of the year of their
election and end their terms three years later at the end of July. (CX0565 at 007
(Hardesty, Dep. at 20-21); White, Tr. 2202).

The dentist members of the Board are elected for three-year terms and can run for re-
election, but no person shall be nominated, elected, or appointed to serve more than two
consecutive terms on said Board. (CX0019 at 001, Dental Practice Act § 90-22(b); Joint
Stipulations of Law and Fact 9 7).

Some of the dentist members of the Board have served two or more terms. Drs. Allen,
Brown, Burnham, Hardesty, and Owens have served two terms on the Board. (CX0554
at 004 (Allen, Dep. at 7; CX0555 at 004 (Brown, Dep. at 9); CX0556 at 007 (Burnham,

7



60.

61.

62.

63.

64.

65.

66.

Dep. at 20), (CX0565 at 007 (Hardesty, Dep. at 20-21); CX0570 at 005 (Owens, Dep. at
11-12)). Drs. Morgan and Holland have served three or more terms on the Board.
(CX0569 at 004-005 (Morgan, Dep. at 9-12); CX0567 at 005 (Holland, Dep. at 10-11)).

7. The Members of the Board From 2004-2010

The Officers of the Board are elected by the Board members. The consumer member and
the dental hygienist member are permitted to vote in the election for officers of the
Board. (White, Tr. 2202).

For the Board term year starting in August 2004, the Board consisted of Benjamin W.
Brown (President), C. Wayne Holland (Immediate Past President), Stanley L. Allen
(Secretary-Treasurer), Neplus H. Hall (Dental Hygienist Member), Zannie Poplin Efird
(Consumer Member), Joseph S. Burnham, W. Stan Hardesty, and Brad C. Morgan.
(CXO0085 at 002, Annual Report to the Governor — 2005).

For the Board term year starting in August 2005, the Board consisted of Stanley L. Allen
(President), Benjamin W. Brown (Immediate Past President), Joseph S. Burnham,
(Secretary-Treasurer), Neplus H. Hall (Dental Hygienist Member), Zannie Poplin Efird
(Consumer Member), Clifford O. Feingold, W. Stan Hardesty, and Ronald K. Owen:s.
(CX0086 at 002, Annual Report to the Governor - 2006).

For the Board term year starting in August 2006, the Board consisted of Joseph S.
Burnham (President), Stanley L. Allen (Immediate Past President), W. Stan Hardesty
(Secretary-Treasurer), Neplus H. Hall (Dental Hygienist Member), Zannie Poplin Efird
(Consumer Member), Clifford O. Feingold, C. Wayne Holland, and Ronald K. Owens.
(CX0088 at 002, Annual Report to the Governor — 2007).

For the Board term year starting in August 2007, the Board consisted of W. Stan
Hardesty (President), Joseph S. Burnham (Immediate Past President), Ronald K. Owens
(Secretary-Treasurer), Neplus H. Hall (Dental Hygienist Member), Zannie Poplin Efird
(Consumer Member), Clifford O. Feingold, C. Wayne Holland, and Brad C. Morgan.
(CX0089 at 002, Annual Report to the Governor, 2008).

For the Board term year starting in August 2008, the Board consisted of Ronald K.
Owens (President), W. Stan Hardesty (Immediate Past President), C. Wayne Holland
(Secretary-Treasurer), Jennifer A. Sheppard (Dental Hygienist Member), Zannie Poplin
Efird (Consumer Member), Joseph S. Burnham, Brad C. Morgan, and Millard W. Wester.
(CX0091 at 002, Annual Report to the Governor — 2009).

For the Board term year starting in August 2009 and ending in July 2010, the Board
consisted of C. Wayne Holland (President), Ronald K. Owens (Immediate Past
President), Brad C. Morgan (Secretary-Treasurer), Jennifer A. Sheppard (Dental
Hygienist Member), James B. Hemby, Jr. (Consumer Member), W. Stan Hardesty,
Kenneth M. Sadler, and Millard W. Wester. (CX0091 at 002-005, Annual Report to the
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68.

69.

70.

71.

72.

73.

74.

75.

76.

Governor — 2009).
B. The Board Is Funded by Licensees and Not the State of North Carolina

The Board does not receive appropriations from the North Carolina General Assembly.
(White, Tr. 2192).

The Board is solely funded by the dues or fees paid by licensed dentists and dental
hygienists in North Carolina. (CX0577 at 009 (Oyster, Dep. at 26); CX0556 at 061
(Burnham, Dep. at 237)).

The operating budget for the Board comes from license fees paid by North Carolina
dentists and hygienists. (Joint Stipulations of Law and Fact q 11).

In 2008, license renewal fees alone paid by licensed dentist and hygienists accounted for
$1,406,349 of the Board’s reported revenue of $1,957,859. (CX0503 at 005).

In 2009, license renewal fees alone paid by licensed dentist and hygienists accounted for
$1,448,631 of the Board’s reported revenue of $2,001,692. (CX0503 at 005).

The Board uses a portion of the fees paid by licensed North Carolina dentists and
hygienists to pay the salaries and benefits of the Board’s employees (CX0503 at 005).

The Board can lobby the legislature with the assistance of the Dental Society. (CX0560
(Feingold, Dep. at 248-249); CX0056 at 005). The North Carolina Dental Society is a
professional association of North Carolina Dentists that promotes, among other things,
the pecuniary interests of North Carolina dentists. (CX0578 at 010 (Parker, Dep. 32);
CX0577-006 (Oyster, Dep. at 15) (primary goals for the NCDS are maintaining adult and
child Medicaid rates).

Over the last ten years, the Board has approached the North Carolina Dental Society to
solicit its assistance to convince the legislature that the Board should be allowed to raise
the fees it collects from licensed North Carolina dentists. (CX0578 at 038 (Parker, Dep.
at 144-146); CX0555 at 063 (Brown, Dep. at 243-244)).

In approximately 2004-2005, the Board deemed it necessary to raise its fees. (CX0577 at
009 (Oyster, Dep. 26-27). The Board had to justify its need for additional revenue
collected from dentists to the North Carolina Dental Society. (Wester Tr. 1386; CX0555
at 063 (Brown, Dep. at 243-244).

Dr. Oyster of the North Carolina Dental Society testified on behalf of North Carolina’s
dentists, before the North Carolina House of Representatives and the North Carolina
Senate, that the Board needed to raise its fees and that the state’s dentists were willing to
incur the fee increase. (CX0577 at 009 (Oyster, Dep. at 26-27).



77.

78.

79.

80.

81.

C. The Authority and Duties of the Board

The Board is authorized and empowered by the Legislature of North Carolina to enforce
the provisions of the Dental Practice Act. (Joint Stipulations of Law and Fact 9 12).

1. The Board’s Authority over North Carolina Dentists - Licensing And
Disciplinary Proceedings

The Board is the sole licensing authority for dentists in North Carolina. (CX0019 at 007,
Dental Practice Act § 90-29(a)). The Board has the authority to issue licenses, renewals
of licenses, and take disciplinary actions against dentists practicing in North Carolina.
(CX0019 at 013, 015, 020, 021, Dental Practice Act §§ 90-30, 31, 34, 40, 40.1, 41).

The dental hygienist and consumer member of the Board cannot participate or vote on
Board matters concerning the issuance, renewal, or revocation of a dentist’s license. The
consumer member of the Board cannot participate or vote on Board matters concerning
the issuance, renewal, or revocation of a dental hygienist’s license. (CX0019 at 001,
Dental Practice Act § 90-22(b)).

Although the Dental Practice Act provides that the consumer member and dental
hygienist member are only excluded from participating or voting on matters involving the
“issuance, renewal or revocation of the license to practice dentistry,” and, in the case of
the consumer member, the license to practice dental hygiene), the dental hygienist and
consumer members of the Board were excluded from participating in investigations of
the unlicensed practice of dentistry, including investigations of non-dental teeth
whitening. (CX0019 at 001, Dental Practice Act § 90-22(b)); (Hardesty, Tr. 2838) (the
statute does not prohibit the consumer member or the hygienist member from serving as
the case officer in a non-dentist teeth whitening investigation); (Wester, Tr. 1334-1335)
(statutory prohibition of the consumer member and hygienist member does not include
investigations of unlicensed practice of dentistry by non-dentist teeth whiteners);
(Hardesty, Tr. 2838) (case officer assignments in teeth whitening investigations are
reserved for dentists); CX0554 at 013 (Allen, Dep. at 44 ) (Dr. Allen never appointed the
consumer member or the hygienist member to be on an investigative panel for an
unauthorized practice of dentistry investigation); CX0559 at 008 (Efird, Dep. at 23)
(consumer member of the Board did not participate in unauthorized practice of dentistry
matters); CX0555 at 031 (Brown, Dep. at 114) (unauthorized practice of dentistry
investigations were “not the specific duties of the consumer member”); CX0564 at 005
(Hall, Dep. at 12-13) (dental hygienist member did not participate in unlicensed practice
of dentistry investigations).

2. The Board Has No Authority over Non-licensees

The Board has no actual authority over non-dentists, and its only authorized recourse
against non-dentists engaged in the practice of dentistry is to go through the courts.
(CX0554 at 034 (Allen, Dep. at 129)); (CX0019 at 006, 007, 020-21, Dental Practice Act
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83.
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85.
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87.

88.

89.

90.

§ 90-27, 29, 40, 40.1).

The Dental Practice Act provides that it is unlawful for an individual to practice dentistry
in North Carolina without a current license to practice dentistry issued by the Board.

(CX0019 at 007, 020, Dental Practice Act § 90-29(a), 40, 40.1(a)).

The Dental Practice Act sets forth practices that constitute the practice of dentistry.
(CX0019 at 007-008, Dental Practice Act § 90-29(b)).

Pursuant to N.C. Gen. Stat. § 90-40.1, violations of the Dental Practice Act can only be
enjoined by the North Carolina superior court of any county in which the acts
constituting the violation have been committed or in the county in which the defendant
resides. (CX0019 at 020-21, Dental Practice Act § 90-40.1(c).

The Dental Practice Act authorizes the Board to address suspected instances of the
unlicensed practice of dentistry in either of two ways: the Board may petition a state
court for an injunction, (CX0019at 020-021, Dental Practice Act § 90-40.1), or it may
request the district attorney to initiate a criminal prosecution. (CX0019 at 020, Dental
Practice Act § 90-40; CX0581 at 021-022 (Bakewell, Dep. at 76-80)).

The Board’s authority to hold administrative hearings under the Dental Practice Act is
limited to addressing conduct of its licensees or applicants for such a license. (CX0019
at 023, N.C. Gen. Stat. § 90-41.1(a)). The Board’s authority to hold administrative
hearings under the Dental Practice Act does not include claims that a non-licensee is
engaging in the unlicensed practice of dentistry. (CX0019 at 023, Dental Practice Act §
90-41.1(a)).

Dr. Owens testified that the Board had no authority to discipline non-licensees. (Owens,
Tr. 1443, 1516).

The Board’s legal counsel, Ms. Bakewell, testified that the Board does not have the
authority to enter self-enforcing orders to non-licensees to stop providing teeth whitening
services. (CX0581 at 048 (Bakewell, Dep. at 182-183).

With respect to teeth whitening investigations, Mr. White, the Board’s Chief Operating
Officer and a licensed attorney (White, Tr. 2188-2189), testified that the Board does not
have the legal authority to order anyone to stop violating the Dental Practice Act.
(White, Tr. 2284).

D. Complaints And Investigations of the Unauthorized Practice of Dentistry

1. Complaints, Case Assignments, Investigations

The Board conducts investigations of allegations that persons are engaged in the
11
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94.
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96.

97.

98.

Unauthorized Practice of Dentistry (“UPD”). (CX0236 at 001-002; Owens, Tr. 1440-
1441; 21 N.C.A.C. 16 U.0101; 21 N.C.A.C. 16 U.0102 (21 N.C.A.C. 16 et seq. contains
the Board’s Rules)). (Joint Stipulations of Law and Fact 9 19). The Board conducts
investigations of licensees in connection with its authority to issue licenses, renewals of
licenses, and take disciplinary actions against dentists practicing in North Carolina.
(CX0019 at 013, 015, 020, 021, Dental Practice Act §§ 90-30, 31, 34, 40, 40.1, 41).

The Board investigation and hearing process for licensee cases includes a receipt of
complaint, investigation of complaint, and hearing regarding the investigation before the
Board hearing panel. (CX0556 at 064 (Burnham, Dep. at 247)).

The Board’s investigation process for non-licensee cases includes the receipt of
complaint, an investigation, and a decision by case officer about how to proceed after the

investigation. (CX0556 at 064 (Burnham, Dep. at 247-248)).

a. Complaints Against Licensees and Non-licensees

The Board is a complaint driven institution. (Owens, Tr. 1641; Kwoka, Tr. 1212-1213;

(CX0555 at 010-011 (Brown, Dep. At 33-35); (CX0556 at 064 (Burnham, Dep. at 247-
248)).

Complaint forms are the most common means of making a complaint to the Board, but
they are less common for complaints pertaining to teeth whitening than for other
complaints. (CX0563 at 007 (Goode, IHT at 23-25)).

Consumer complaints to the Board regarding patient care must be made in writing on an
official Board complaint form provided by the Board and authenticated as instructed on
the complaint form. Telephone complaints regarding dental treatment are not accepted.
(CX0527 at 008). The Board added the requirement that written complaints be notarized
so the complainant would be signing a sworn statement and would hopefully provide
truthful statements. (CX0561 at 031 (Friddle, Dep. at 117)).

The Board does not accept anonymous complaints for treatment-related issues
concerning licensed dentists. In such cases, the Board requires a written statement.
(CX0558 at 19 (Dempsey, IHT at 71-73); The secretary-treasurer of the Board will
accept anonymous complaints in certain situations when the public safety is in danger,
such as when there is a question about sterility and infection control or a complaint of an
impaired dentist. (CX0556 at 009 (Burnham, Dep. at 26-27)).

The Board requires that complaints regarding dentist misconduct be filed on official
complaint forms rather than simply be memorialized in a letter to the Board. (CX0560 at
024-025 (Feingold, Dep. at 88-90)).

Although the unlicensed practice of dentistry is not listed in the Board’s Investigations
Manual as an exception to the rule that requires all complaints be in written form.
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(CX0527 at 014), the Board will consider a complaint that a non-dentist teeth whitener is
engaging in the unlicensed practice of dentistry even when the Board’s normal complaint
filing requirements are not met — the requirement for a notarized form may be waived.
(CXO0566 at 021 (Hardesty, IHT at 78-79)). A complaint to the Board consisting of an
advertisement that shows a potential occurrence of the unlicensed practice of dentistry
could lead to an investigation even if it was not submitted with a formal complaint form.
(CX0560 at 050 (Feingold, Dep. at 192); CX0198 at 001-002).

All complaints to the Board initially go to the Board’s Deputy Operations Officer Terry
Friddle (CX0562 at 011 (Friddle, IHT at 38-39)). Ms. Friddle assigns case numbers to
the complaints and forwards the complaints to the Secretary-Treasurer. (White, Tr. 2219).

The Board’s Secretary-Treasurer receives all complaints filed with the Board and assigns
them to a case officer. (White, Tr. 2202-2203); (Wester, Tr. 1280-1281).

“Case review” is a screening process conducted by the Secretary-Treasurer to determine
whether or not the Board has jurisdiction in a matter or if the information presented is not
reasonably valid and reliable. (CX0527 at 006).

The Secretary-Treasurer has wide discretion in assigning cases or investigations. (White,
Tr. 2203). The Secretary-Treasurer may keep a case or assign the case to another Board
member. The assigned Board member is referred to as the Case Officer for that
investigation. (CX0562 at 011 (Friddle, IHT at 38-39); CX0556 at 007-008 (Burnham,
Dep. at 21-22); Owens, Tr. 1440-1441).

b. Investigations and the Investigative Panel

The Investigative Panel conducts investigations of alleged instances of the unlawful
practice of dentistry. (Owens, Tr. 1440-1441; CX0527 at 006, 009-010, 015; CX0234 at

001-011).

A Board Investigative Panel consists of the Case Officer, the Deputy Operations Officer
or Board designee, and the Investigator assigned to the investigation. The Board’s legal
counsel may participate in the panel meetings as needed. (CX0527 at 006; Owens, Tr.
1441; CX0554 at 012 (Allen, Dep. at 39)).

The Case Officer is the Board member assigned by the Board President or Secretary-
Treasurer whose duty it is to oversee an investigation. (CX0527 at 006). Deputy
Operations Officer Friddle assigns an investigator (either Mr. Kurdys or Mr. Dempsey)
and a case manager (either Ms. Friddle or Ms. Goode) to the case. (CX0562 at 011
(Friddle, IHT at 38-39)).

Under the North Carolina Dental Practice Act, “[t]he dental hygienist [member] or the
consumer member cannot participate or vote in any matters of the Board which involves
(sic) the issuance, renewal or revocation of the license to practice dentistry in the State of
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107.

108.

109.

110.

111.

North Carolina.” (CX0019 at 001, Dental Practice Act § 90-22). This restriction in the
statute does not mention the unlicensed practice of dentistry, stain removal, or teeth
whitening. (Wester, Tr. 1334-1335). There is no statutory provision that prohibits the
consumer and hygienist Board members from being the case officer on an investigation
involving non-dentists. (Hardesty, Tr. 2838).

Even though there is no prohibition against the consumer and hygienist Board member
serving as the Case Officer on an investigation involving non-dentists, only dentists have
served as Case Officers for teeth whitening investigations. (Hardesty, Tr. 2838);
CX0563 at 009-010 (Goode, IHT at 33-34)).

The non-dentist Board members do not participate in investigations relating to teeth
whitening services performed by non-dentists or investigations of the unauthorized
practice of dentistry. (CX0571 at 016 (Owens, IHT at 61); CX0566 at 008 (Hardesty,
IHT at 27-28); CX0554 at 013 (Allen, Dep. at 44) ( Dr. Allen never appointed either the
hygienist member or the consumer representative on an investigative panel involving a
UPD matter); CX0555 at 031-032 (Brown, Dep. at 117-118) (hygienist Board member
cannot be assigned as a case officer on any investigations involving the unauthorized
practice of dentistry); CX0564 at 005 (Hall, Dep. at 12-13); CX0564 at 006 (Hall, Dep.
15-16) (Hall was not involved in any manner with the Board’s investigations of teeth
whitening)).

c. Case Officer Directs Investigation, Makes Recommendation,
or Takes Enforcement Action

The Case Officer directs the investigation of a teeth whitening services performed by
non-dentists and is assisted by other Board staff members. (Owens, Tr. 1441-1442);
CX0571 at 014 (Owens, IHT at 50-51)).

Board investigators perform undercover investigations in non-dentist teeth whitening
cases posing as prospective clients at the direction of the Case Officer without identifying
themselves as representatives of the Board. (CX0558 at 017 (Dempsey, IHT at 64);
(CX0038 at 004) (Hardesty directs Friddle to do a “sting” of a non-dentist teeth whitener
where Board investigators pose as clients to have impressions made); CX0070 at 001;
CXO0367 at 001; CX0284 at 001;CX0201 at 001). Board investigator Dempsey visited
several teeth whitening businesses where he did not identify himself as a representative
or investigator for the Board. (CX0558 at 017 (Dempsey, IHT at 65)).

Board investigators also perform investigations at the direction of the Case Officer where
they identify themselves as Board employees and ask questions about the processes used
by non-dentist teeth whiteners. (CX0367 at 001); CX0228 at 001-002; CX0247 at 001).
Board investigators are also directed by case officers to take photographs of non-dentist
teeth whiteners’ businesses such as kiosks in a mall. (CX0200 at 001; CX0201 at 001).
Board investigator Dempsey often takes pictures and may write notes indicating whether
non-dentist teeth whiteners had [dental] chairs set up, whether there were LED lights set
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up and if the providers were wearing lab coats. (CX0557 at 009 (Dempsey, Dep. at 28-
29).

The Case Officer is authorized by the Board to make enforcement decisions and take
enforcement actions on its behalf. (CX0570 at 011 (Owens, Dep. at 37); CX0571 at 014,
Owens, IHT at 50-51); (White, Tr. 2224).

The case officer in a unlicensed practice of dentistry case makes the decision about
whether to send a Cease and Desist Order to the target of the investigation. (CX0556 at
064 (Burnham, Dep. at 248)).

The Case Officer can direct the Board attorney to take civil action or recommend
criminal prosecution in an unlicensed practice of dentistry case. If that happens the
Board would be informed at the next Board meeting. (White, Tr. 2224; CX0556 at 064
(Bumnham, Dep. at 248)).

Decisions by Investigative panels or Case Officers to issue Cease and Desist Orders to
non-dentists are made outside of public purview. (Response to RFA q 44).

Dr. Brown testified that the point in an investigative process that a Cease and Desist
Order would be issued would probably be if there wasn’t clear evidence that a case
against the target of the investigation could be won. (CX0555 at 060 (Brown, Dep. at
231)).

d. Requirement of Board Vote Before Closing An Investigation

The Case Officer can recommend to the Board that a case be closed, but the Board must
approve the closing of any investigation including unlicensed practice of dentistry
investigations. (CX0563 at 014-015 (Goode, IHT at 53-54); CX0556 at 064 (Burnham,
Dep. at 248); CX0558 at 021 (Dempsey, IHT at 81)).

The Board’s Deputy Operations Officer periodically circulates a list of “Investigative
Files Proposed to Be Closed” to “Members of the Board.” The list is sent to all Board
members that can vote on a matter, which includes all Board members that are dentists
and the hygienist Board member if the case pertains to a hygienist. Board members
permitted to vote are asked whether they approve of closing each investigation listed.
(CX0660 at 001; CX0622 at 001; CX0660 at 001; CX0562 at 004-005 (Friddle, IHT at
13-14)). The applicable Board members would receive the proposed closing file by e-
mail and, in some instance, vote by e-mail. (CX0554 at 021 (Allen, Dep. at 74)).

The closure of an open investigation must be approved by a vote of the Board. (CX0527
at 067). Only the six dentists on the Board are allowed to vote on license matters, except
that the hygienist member can vote on license matters related to dental hygienists.
(Wester, Tr. 1316-1317).
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Reports recommending that non-dentist teeth whitening investigations be closed as well

- as the basis for doing so are submitted to Board members outside of public Board

meetings. Only the dentist members are copied on the closure reports. (CX0562 at 004-
005 (Friddle, IHT at 13-14); CX0530 at 004; CX0659 at 001; CX0623 at 001).

2. Hearings

The Board does not conduct hearings for unlicensed practice of dentistry matters.
(CX0554 at 013 (Allen, Dep. at 43); CX0574 at 011 (White, IHT at 39)). The Board is
not authorized to conduct hearings related to the unauthorized practice of dentistry.
(CXO0555 at 025 (Brown, Dep. at 92)).

E. Board Meetings - Open and Closed Sessions

The Board generally meets once a month for three days. (White, Tr. 2194; CX0562 at
004 (Friddle, IHT at 12)).

Board meetings are public and may be attended by the public, but members of the public
rarely attend any Board meetings. (CX0581 at 030-031 (Bakewell, Dep. at 110-114);
CXO0556 at 013 (Burnham, Dep. at 42)).

Upon the motion of a Board member, the Board will enter a “Closed Session” to conduct
its meeting out of public eye. (CX0056 at 002, 005-007; CX0106 at 002, 004, 007, 009-
010; CX0109 at 001, 006-011; CX0107 at 002-006).

Generally, the Board enters a “Closed Session” to consult with Board Counsel; discuss
investigations, including unlicensed practice of dentistry investigations; discuss
personnel matters; discuss licensure matters; and to discuss hearing panel decisions.
(CX0056 at 002, 005-007; CX0106 at 002, 004, 007, 009-010; CX109 at 001, 006-011;
CX0107 at 002-006; CX0581 at 029 (Bakewell, Dep. at 109-110); CX0561 at 012
(Friddle, Dep. at 41)). The lone consumer member did not participate in any formal
discussions about teeth whitening when the Board was in a closed session. (CX0559 at
004 (Efird, Dep. at 9).

At a general meeting it was mentioned that the Board would be investigating complaints
about teeth whitening, but any discussion did not proceed further in Hall’s presence.
(CX0564 at 006 (Hall, Dep. at 15-16)).

When new members are elected to the Board, the Board sends them an informational
letter. Among other things, the Board informs new members that the President of the
Board is considered to be the “voice” of the Board and that other members are expected
to follow his lead. (CX0449 at 005; CX0219 at 005; CX0242 at 005; CX0028 at 005).
They are also advised that Board decisions are unanimous and that the Board speaks with
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“one voice.” (CX0449 at 005; CX0219 at 005; CX0242 at 005; CX0028 at 005; CX0556
at 012 (Burnham, Dep. at 39); CX0569 at 030-031 (Morgan, Dep. at 113-115); CX0028
at 005).

New Board members are also cautioned that they “must act as one body and refrain from
voicing personal opinion [and] avoid divulging how various members voted on a matter
or voicing personal opinion when it differs from a Board decision. (CX0028 at 005;
CX0449 at 005; CX0219 at 005; CX0242 at 005; CX0556 at 012 (Burnham, Dep. at 39);
CX0569 at 030-31 (Morgan, Dep. at 113-115)). They are further advised that junior
members of the Board are expected to follow the lead of senior members of the Board.
(CX0449 at 005; CX0219 at 005; CX0242 at 005).

According to the letter sent to new Board members, “[TThe worst problem for the Board
is when it is perceived that the public interest is not its main objective.” (CX0449 at 005;
CXO0219 at 005; CX0242 at 005; CX0028 at 005).

Discussion in the executive sessions of the Board are private and not shared with the
public. (CX0028 at 005; CX0449 at 005; CX0219 at 005; CX0242 at 005; CX0581 at
030 (Bakewell, Dep. at 110-113)). The Executive Committee of the Board consists of the
president, the secretary-treasurer and the immediate past president, but the consumer
member has never been on the executive committee. (CX0562 at 004 (Friddle, IHT at
13); CX0559 at 011 (Efird, Dep. at 34-35)).

F. The North Carolina Dental Society And The Board

The North Carolina Dental Society (hereinafter “NCDS”) is a professional association of
North Carolina dentists. (CX0194 at 001). A partial purpose of the NCDS is to advocate
for the economic interest of dental professions. (CX0578 at 11 (Parker, Dep. at 37);
CXO0577 at 006 (Oyster, Dep. at 15) (primary goals for the NCDS is to maintain adult and
child Medicaid rates at levels with which dentists can participate).

All of the members of the Board are also members of the North Carolina Dental Society.
(CX0556 at 044 (Burnham, Dep. at 169)).

The Board’s Executive Director, Mr. White, has been the official liaison between the
Board and the NCDS. (White, Tr. 2256-2257). Dr. Litaker has served as the NCDS’s
official liaison for the Board for NCDS Legislative Committee. (CX0191 at 001).

Board members also consider themselves “liaisons” between the Board and the licensees.
(Hardesty, Tr. 2764-2765).

Drs. M. Alec Parker, William M. Litaker, and Gary D. Oyster of the North Carolina
Dental Society gave testimony at depositions in this matter. (Parker on September 23,
2010; CX0578 at 003-102 (Parker, Dep. at 6-253); (Litaker on September 24, 2010;
CXO0576 at 003-031 (Litaker, Dep. at 6-131); (Oyster on September 24, 2010; CX0577
(Oyster, Dep. at 5-103)).
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The North Carolina is one third of a tripartite relationship among the American Dental
Association (hereafter “ADA”), the NCDS, and any one of the many local dental
societies of North Carolina. (CX0578 at 013 (Parker, Dep. at 42-43)).

Dr. Parker has been the Executive Director of the NCDS since January 2008. (CX0578-
004-005 (Parker, Dep. at 9-10)). Dr. Oyster has served as the NCDS Chairman of the
Legislative Committee since the mid-nineties. (CX0577 at 004-005 (Oyster, Dep. at 8-
12). Dr. Litaker was a trustee of the NCDS from 1999-2005. From 2006-2009, in
successive one-year terms, he was secretary/treasurer, president-elect, president, and past
president of the NCDS. (CX0576 at 004 (Litaker, Dep. at 7).

Twice annually, the Board and the members of the NCDS attend common gatherings.
The two organizations and the North Carolina dental education institution convene for
what is known as the tripartite meeting. And during the NCDS annual convention, the
Board is provided a forum at which NCDS members can ask Board members questions.
(CX0578 at 018 (Parker, Dep. at 62-63)).

Board members appropriately give public statements to make the public aware of the
Board’s activities, including “[t]heir constituents,” licensed dentists, by speaking at
meetings of the North Carolina Dental Society. (CX0581 at 007 (Bakewell, Dep. at 20-
21). :

Teeth Whitening - Popularity, Financial Interest, and Overview
A. Popularity

The American Academy of Cosmetic Dentistry (“AACD”) reported in 2004 and the
American Dental Association’s (“ADA™) Counsel for Scientific Affairs reported in 2009
that teeth whitening or bleaching has become one of the most popular esthetic dental
treatments over the past two decades. (CX0397 at 001; CX0392 at 002).

The AACD reported in 2004 that teeth whitening or bleaching is the number one
requested cosmetic dentistry procedure, and has become a lucrative market for dentists.
(CX0397 at 001).

A 2004 study by the AACD found that 99.7% of adult American respondents believed
that a smile is an important social asset, and 74% believed an unattractive smile could
hurt a person’s chances for career success. (CX0385 at 003). A survey conducted by
Discus Dental, a manufacturer of dentist teeth whitening products, revealed that 85% of
dental patients want “whiter, brighter smiles.” (CX0597 at 029).

In 2007, the AACD reported that the number of dentist teeth whitening procedures had
increased more than 300% in the previous five years (CX0397 at 001).
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A 2008 national Gallup Poll reported that over 80% of dentists engage in the practice of
teeth whitening. (CX0513 at 007).

B. Teeth Whitening As A Source of Income For Board Members and North
- Carolina Dentists

In 2007 the AACD reported that a survey of approximately 5,500 dentists indicated that
dentists performed an average of 70 teeth whitening procedures per dentist in 2006.
Based upon these numbers, the average teeth whitening revenue per dentist was $25,000
in 2006 (CX0383 at 002). Survey respondents reported performing 389,000 teeth
whitening procedures resulting in revenue for a total revenue of $138.8 million in 2006.
(CX0383 at 002).

A Procter & Gamble (“P&G”) website article states that with proper marketing, a dental
practice that treats 1,800 patients a year can earn an annual profit of $35,100 by selling
Crest Professional White Strips to patients. The article notes that by scheduling a follow-
up final cosmetic exam where dentists point out other improvements through esthetic
procedures that your “esthetic practice could explode overnight.” (CX0381 at 002).

A Gallup poll also found that dentists not providing teeth whitening might do so if there
were product improvements or lower costs. (CX0513 at 029). To offer teeth whitening,
all a “general” dentist needs to do is to start advertising cosmetic dentistry services.
(Wester, Tr. 1341-1343; CX0571 at 005, 011 (Owens, IHT at 14, 40); CX0556 at 005,
038 (Burnham, Dep. at 10, 145); CX0578 at 005 (Parker, Dep. at 10-11); CX0567 at 006
(Holland, Dep. at 14)).

Many of the Board members offer and perform teeth whitening services in their private
practice. (State Action Opinion at 14; CX0467 at 001 (Dr. Owens); CX0554 at 006
(Allen, Dep. at 18); CX0556 at 038 (Burnham, Dep. at 145-146); CX0560 at 004-005
(Feingold, Dep. at 9-10); CX0564 at 011 (Hall, Dep. at 34); CX0565 at 005 (Hardesty,
Dep. at 15); CX0567 at 017 (Holland, Dep. at 58); CX0569 at 009 (Morgan, Dep. at 27-
28); CX0572 at 009 (Wester, Dep. at 26-27).

Some dentist Board members provide teeth whitening services to patients and derive
income from the provision of teeth whitening services. (CX0340 at 002 (Dr. Morgan);
CXO0378 at 005 (Dr. Hardesty); CX0467 at 001 (Dr. Owens); CX0554 at 007 (Allen,
Dep. at 18); CX0556 at 038-039 (Burnham, Dep. at 145-149); CX0606 at 005 (Dr.
Burnham); CX0614 at 001 (Dr. Wester)).

Some dentists in North Carolina have averaged tens of thousands of dollars annually in
revenue from the provision of teeth whitening procedures for the period from 2005 until
August of 2010. (CX0599 at 003) (Charlotte, North Carolina dentist had revenue of
$117,490); (CX0605 at 003) (Chapel Hill, North Carolina dentist had revenue of
$77,302); (CX0616 at 021) (Raleigh, North Carolina dentist had revenues of $74,710);
(CX0601 at 008) (Cary, North Carolina dentist had revenues of $88,713); (CX0608 at
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002) (Huntersville, North Carolina dentist had revenues of $66,545); (CX0602 at 002)
Another Huntersville, North Carolina dentist had revenues of $149,806); (CX0600 at
003) (Greensboro, North Carolina dentist had revenues of $197,970); (CX0603 at
003)(Wilmington, North Carolina dentist had revenues of $118,298).

C. The Financial Interest of Board Members

The degree of substitution between dentist and non-dentist teeth whitening means that
dentists have a financial interest in excluding non-dentists from the market. This is so
because if dentists succeed in excluding non-dentists, an alternative that some fraction of
consumers prefer, the exclusion will shift demand in favor of the alternatives, including
dentists themselves. (Kwoka, Tr. 1002).

Dr. Baumer agrees that it is “obvious” that dentists in North Carolina have a financial
interest in excluding non-dentist teeth whitening. (RX0078 at 008; Baumer, Tr. 1856;
CX0826 at 028 (Baumer, Dep. at 105)). Dr. Baumer agrees that Board members have a
financial interest in prohibiting teeth whitening by non-dentists. (Baumer, Tr. 1875).

For example, Board member Dr. Hardesty’s dental practice is located less than two miles
from the Crabtree Valley Mall where the Board took action against a non-dentist teeth
whitener. (CX0565 at 024 (Hardesty, Dep. at 87); CX0068 at 001; CX0326). Dr.
Hardesty reported that his dental practice in Raleigh, North Carolina recorded revenues
from teeth whitening services of over $41,000 for the period from 2005 throngh August
2010 (CX0378 at 012). :

Many of the Board members offer and perform teeth whitening services in their private
practice and derive income from it. (State Action Opinion at 14; CX0560 at 048
(Feingold, Dep. at 183); CX0567 at 017 (Holland, Dep. at 58); CX0572 at 009 (Wester,
Dep. at 26-28); CX0564 at 010-011 (Hall, Dep. at 33-34); CX0554 at 007 (Allen, Dep. at
18); CX0569 at 009 (Morgan, Dep. at 27-28); CX0467 at 001; CX0606 at 005; CX0614
at 001; CX0378 at 005).

Dr. Owens reported that his dental practice in Greensboro, North Carolina recorded
revenues from teeth whitening services of over $77,000 for the period from 2005 through
August 2010. (CX0467 at 001). Dr. Owens testified that he earned revenue from teeth
whitening during the period of time when he assigned teeth whitening cases to himself.
(Owens, Tr. 1579). Dr. Owens is also the case officer on most of the teeth whitening
cases. (White, Tr. 2224). Because Dr. Owens had “a number of teeth-whitening cases”
the Board “just started assigning all the teeth-whitening cases to him . . ..” (CX0561 at
026-027 (Friddle, Dep. at 97-98)).

The existence of a financial interest of dentists to exclude non-dentists is supported by
the fact that teeth whitening is a frequently requested procedure in dentist offices.
(CXO0555 at 027 (Brown, Dep. at 100)). Dentists promote teeth whitening in their offices.
(CX0565 at 027 (Hardesty, Dep. at 98); Hardesty, Tr. 2869).
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“[T]he existence of a financial interest of dentists in the exclusion of kiosk/spa operators
does not require that dentists be the only substitutes for kiosk/spa operators . . .. It
requires only that they compete with each other to a significant degree.” (CX0654 at
009).

Board members have a significant, nontrivial financial interests in the business of their
profession, including teeth whitening. (Kwoka, Tr. 1114; CX0826 at 029 (Baumer, Dep.
at 106-107) (Board members “may well be influenced by the impact on the bottom line,”
including the financial interest of dentists, in deciding whether to ban non-dentist teeth
whitening)). They are in a position to enhance their incomes and those of their
constituents. (Kwoka, Tr. 1115-1116).

D. Historical Overview of Teeth Whitening

Teeth may be whitened in several ways including: (1) bleaching using peroxide-
containing gels or serums that are applied to the teeth using a variety of delivery systems
available from dentists, non-dentists, and OTC retailers; (2) physical stain removal; and
(3) cosmetic dental restorations. (Giniger, Tr. 128-129; CX0653 at 009).

Teeth bleaching can be performed on vital and non-vital teeth. Vital teeth are essentially
living teeth. (Giniger, Tr. 112-113). Non-vital teeth are essentially dead, where the
nerves inside the teeth have ceased to function. (Giniger, Tr. 112-113, 287). The
methods used to whiten vital and non-vital teeth differ. (See generally Giniger, Tr. 111-
115). ‘

1. Teeth Whitening Prior to 1989

Before 1989, teeth bleaching was principally reserved for non-vital teeth or teeth that
were likely soon to become non-vital. This is because the bleaching techniques at that
time, such as applying concentrated hydrogen peroxide - called Superoxyl - on the
affected tooth along with a heated instrument, were themselves likely to devitalize any
vital tooth to which applied. (Giniger, Tr. 111-115, 373; CX0653 at 023).

During the 1930s, when the North Carolina Legislature amended the North Carolina
Dental Practices to limit the removal of stains to licensed dentists, stain removal on or in
vital teeth would have typically required the use of sharp or highly abrasive dental
instruments to scrape off or erode away stains from the teeth. (Giniger, Tr. 76, 111-112).

The inclusion of the stain removal provision coincides with the wide spread adoption of
mechanical dental stain removal devices created for use in dental offices. The use of
these instruments/techniques requires substantial knowledge and skill, without which
patients can be greatly harmed. (CX0653 at 011).

For example, electrification of rotary polishing and scraping tools took place in the 1920s
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and 1930s. Prior to this, tools were operated by foot pedals, which limited the tools’
speed and torque. The advent of electric motors significantly increased the harm that
could occur from these instruments. (Giniger, Tr. 131-132).

In 1976, the available methods of stain removal involved pumice and flavored abrasive
materials, as well as scaling of the teeth. A dentist would typically place the abrasive
materials on a rotary instrument and polish off the external stain. (CX0554 at 011 (Allen,
Dep. at 35-36)).

Dentists remove stains, accretions, and deposits through the use of sharp, stainless-steel
hand instruments that can damage a patient by lacerating flesh and perforating bone, and
can pierce blood vessels and nerves within the mouth. Dentists use instruments that
rotate cups at approximately 30,000 to 50,000 RPMs to remove stains with dentifrice.
These cups can generate a very high heat that can damage the inside of teeth. (CX0566
at 011 (Hardesty, IHT at 40-41)).

2. Modern Teeth Whitening After 1989
Vital teeth bleaching was not popularized until after 1989, with the development of tray-

based systems to deliver and hold on the tooth low concentrations of peroxide at ambient
temperatures. (Giniger, Tr. 111, 116; CX0653 at 023).

In recent years, manufacturers have developed unique tray-less methods for OTC at-

home bleaching. Crest Whitestrips from Proctor and Gamble (P&G) was first made
available to consumers in 2001, and remains the top selling product. (CX0653 at 041).

Stain removal is the physical removal of dental chromogens (stains on the surface or
interior of the teeth). (Giniger, Tr. 132; CX0653 at 012, 015). Chromogens typically
consist of carbon molecules that are linked by double bonds; the more double bonds, the
deeper the color of the stain. (Giniger Tr. 152-153; CX0653 at 018).

In contrast to stain removal, teeth bleaching does not remove stains, it temporarily
lightens their color. However, the stains persists, and the color typically rebounds
(reverts to original coloration). (Giniger Tr. 116-118, 132-133, 142; CX0653 at 006;
Osborn, Tr. 699-700).

In the United States today, teeth bleaching products use carbamide peroxide or hydrogen
peroxide as the bleaching agents. When carbamide peroxide is exposed to saliva, it
breaks down to release hydrogen peroxide (with three parts carbamide peroxide yielding
about one part hydrogen peroxide) and urea. A bleaching gel consisting of 10%
carbamide peroxide, for example, would yield roughly 3% hydrogen peroxide and 7%
urea. (Giniger Tr. 150-151, 246; Haywood, Tr. 2662; CX0653 at 018-019).

Whatever the formulation, the mechanism of action is similar for all teeth bleaching
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products. Hydrogen peroxide generates free radicals of oxygen, which are high energy,
unstable atoms, that will typically combine with the closest amenable molecule and alter
its chemical structure. (Giniger, Tr. 150-152; CX0653 at 018-019). ‘

173. When placed near the surface of a tooth, free radical oxygen atoms break the
carbon:carbon double bonds in chromogens, causing the chromogen to change from more
colored to less colored. However, the stain particles remain and eventually revert to its
original coloration. This is because the molecular structure of lighter-colored chromogen
is less chemically stable than its original double-bonded structure. Because matter tends
to seeks its most stable state, the carbon double bonds eventually reform, the oxygen free
radicals are released, and the molecule changes from less colored to more colored.
(Giniger, Tr. 142-143, 151-154, 244-245; CX0653 at 006, 018-019).

E. Teeth Whitening Market Participants

174.  Currently, there are four broad categories of teeth whitening services available in North
Carolina: (1) dentist in-office teeth whitening services; (2) dentist take-home teeth
whitening products; (3) over-the-counter (“OTC”) teeth whitening products; and (4) non-
dentist teeth whitening services in salons, retail stores, and mall kiosks. (CXO392 at 002;
CXO0053 at 004-005; Osborn, Tr. 650; Valentine, Tr. 515).

1. Dentist In-Office Teeth Whitening Services

175. Dentists offer and provide teeth whitening services in North Carolina. (CX0467 at 001;
CX0578 at 007 (Parker Dep. at 12-14); CX0566 at 003 (Hardesty, IHT at 9); CX0576 at
005 (Litaker, Dep. at 11-12); CX0577 at 009 (Oyster, Dep. at 28); Wester, Tr. 1289;
CX0554 at 007 (Allen, Dep. at 18-19); CX0641 at 001-067).

176.  Dentists in North Carolina offer both in-office teeth whitening services and take-home
teeth whitening kits. (CX0571 at 006 (Owens, IHT at 20-21); CX0570 at 023 (Owens,
Dep. at 84); CX0560 at 004-005, 048 (Feingold, Dep. at 9-10; 183); Hardesty, Tr. at
2775; CX0565 at 006 (Hardesty, Dep. at 15); CX0578 at 005 (Parker, Dep. at 11-12);
CX0580 at 006-007 (Tilley, Dep. at 14-15, 19); CX0641 at 001-067).

177.  The teeth whitening products used by dentists for in-office teeth whitening generally
have a higher concentration of the active ingredients hydrogen or carbamide peroxide
than that typically available in non-dentist teeth whitening. (Joint Stipulations of Law
and Fact §24). This is in part because manufacturers of teeth bleaching products, such as
Discus Dental or Ultradent, will not sell their highest concentration bleach products to
non-dentists. (Giniger, Tr. 334-335).

178.  During a lengthy preparatory time of up to 30 minutes, the patient’s teeth are exposed
using cheek retractors. Due to the high concentration of peroxide used in professional
bleaching products (up to 38%), a protective barrier is applied so as to prevent the gums
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from burning. (Joint Stipulations of Law and Fact 9 24; Giniger, Tr. 168-169 (technique
to apply professional bleaching product requires application of gingival barrier to protect
the gums); Haywood Tr. 2692 (acknowledging that dentists can use 35 to 38 percent
hydrogen peroxide)).

The peroxide solution is thereafter painted directly on the teeth and a curing light is often
placed in front of the teeth to activate the bleaching gel or expedite the whitening effect.
(CX076 at 007 (Parker, Dep. at 21); CX0596 at 002). After 30 minutes, the gel is usually
suctioned off the teeth using a dental vacuum. The gel is reapplied, the light (if used) is
set again, and the treatment is repeated up to two more times for a total of 60-120
minutes of actual bleaching time. (Giniger, Tr. 164-172; CX0653 at 040).

Dentist in-office teeth whitening costs $300 or more. (CX0560 at 048 (Feingold Dep. at
183 ($500)); CX0557 at 017 (Holland, Dep. at 58 ($175 per arch); CX0053 at 001-002
($400); CX0108 at 008 ($400$900); CX0096 at 004 ($400-$600); Hardesty, Tr. at 2805-
2806 ($675-$750); CX0578 at 005 (Parker, Dep. at 12-13 ($350)); CX0576 at 006
(Litaker, Dep. at 16 (8380 per arch); CX0601 at 009 ($550); CX0609 at 002 (regularly
$350); CX0611 at 004 ($400); CX0616 at 034 (averaged $537 for in-office bleaching).

Dentist in-office teeth whitening provides results in one to three hours. (CX0601 at 026;
CX0598 at 001; CX0641 at 040; CX0598 at 001 (“In-office whiteners usually take about
1-3 hours™)).

Zoom! and Bright Smile are two products used by dentists for in-office teeth whitening
procedures. (Joint Stipulations of Law and Fact 9 25).

2. Dentist Take-Home Teeth Whitening

Dentist take-home teeth whitening was popularized by a 1989 article by Drs. Heymann
and Haywood which set forth the Nightguard Vital Bleaching technique: a tray-based
system to deliver a low concentration of peroxide (typically 10% carbamide peroxide) to
the tooth for an extended period of time, usually overnight. (Giniger Tr. 149-150, 156;
CX0653 at 24).

Take home kits provided by dentists include a custom-made whitening tray and
whitening gel. (CX0580 at 006 (Tilley, Dep. at 14); CX0554 at 007 (Allen, Dep. at 18-
19); (CX0566 at 003 (Hardesty, IHT at 9); CX0566 at 019 (Hardesty, IHT at 72); Wester,
Tr. 1289). :

The consumer applies the whitening gel to his or her own teeth at home. (CX0571 at 006
(Owens, IHT at 20-21).

Take home kits provided by dentists can either be used as a follow-up to in-office
treatment or as the sole teeth whitening service. (Joint Stipulations of Law and Fact
26).
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When used by themselves, take home Kkits provided by dentists may require the consumer
to reapply the whitening solution multiple times to the teeth over multiple days. (Joint
Stipulations of Law and Fact 9 27).

Before a consumer can use a take home kit provided by a dentist, at least two visits to the
dentist are required. Typically, in the first visit, the dentist examines the patient and
takes an impression used to make a customized teeth whitening tray. Usually, in the
second visit, the dentist delivers the tray and whitening solution, and provides
instructions for whitening to the patient. (Joint Stipulations of Law and Fact § 28).

Take-home kits typically cost hundreds of dollars, in part, because the dentist charges to
fabricate the custom tray, provide instruction on its use, and supply the whitening product
and kit. (CX0576 at 005-006 (Litaker, Dep. at 16-17 ($380 per arch/$760 for full
mouth)); CX0577 at 009 (Oyster, Dep. at 29 ($300)); CX0578 at 005 (Parker, Dep. at 12-
13 ($250)).

3. Over the Counter Teeth Whitening

In recent years, manufacturers have developed unique tray-less methods for OTC at-
home bleaching. Crest Whitestrips from Proctor and Gamble (P&G) was one of the first
OTC teeth bleaching products on the market, and it remains the number one selling
product today. When first made available to consumers in 2001, Whitestrips contained
approximately 5% hydrogen peroxide. Now, the most popular Whitestrips contain
appreciably more concentrated bleaching agents. Other manufacturers have also
developed generic whitening strips as well, and the concentration of hydrogen peroxide
in these strips has also increased significantly over the years. (CX0653 at 041).

OTC products typically use low concentrations of hydrogen peroxide or carbamide
peroxide, applied daily for a extended period of time. OTC products are sold in a variety
of locations including pharmacies, grocery stores, the internet, and even by dentists.
(Giniger Tr. 205-206).

Available OTC products include gels, rinses, chewing gums, trays, and strips. In a 2006
report, NBC’s Today correspondent Janice Li[e]bennan reported that in 2005, the U.S.
market for OTC products was $41.4 billion. (Joint Stipulations of Law and Fact § 22).

OTC teeth whitening products include Crest Whitestrips. (CX0566-016 (Hardesty, [HT
at 58-59); CX0555 at 019 (Brown Dep.at 67); CX0560 at 030 (Feingold, Dep. 111-112);
CX0570 at 020 (Owens, Dep. 71-72)). '

In order to whiten teeth, OTC strips must be reapplied multiple times over multiple days.
(Joint Stipulations of Law and Factulations of Fact 9 29).

OTC strips and trays typically cost between $15 and $50, depending on brand, quantity,
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and concentration. (CX0382 at 001 (Crests 3D - $43.97); CX0394 at 001 (White Strips
Professional Effects - $47.99, Crest 3d - $47.79, Plus White 5 Minute Speed Whitening
System - $10.99, DenTek Complete White Professional Whitening - $14.99)).

4. Non-dentist Teeth Whitening Service Providers

Teeth whitening services have been offered and are offered by non-dentists in North
Carolina. (Hughes, Tr. 934-936; Nelson, Tr. 733-734; Osborn, Tr. 668-670; Wyant Tr.,
870-871; Valentine, Tr. 567). Teeth whitening is offered outside of dentists offices in
kiosks, spas, retail stores, and salons. (Hughes, Tr. 934-936; Nelson, Tr. 733-734;
Osborn, Tr. 668-670; Valentine, Tr. 519-520; Wyant Tr. 870-871).

Typically a non-dentist provider will follow a protocol provided by a teeth whitening
manufacturer or distributor. While each protocol is slightly different, all require the
operator to provide the customer with literature, and some require the customer to answer
questions before the procedure begins. (CX0108 at 009; CX0049 at 056-067; Valentine,
Tr. 545-546; Osborm, Tr. 653, 707; Nelson, Tr. 796-797). ’

The provider generally will thereafter: (1) have the client sit in a chair; (2) don protective
gloves; (3) place a bib around the client’s neck; (4) take a tray from a sealed package,
which is either pre-filled with peroxide solution or which the operator fills with the
peroxide solution, and hand it to the customer, who places the tray into his or her mouth;
(5) adjust the whitening light; and (6) start the timer. At the end of the procedure, the
customer will remove the tray and hand it to the provider, who disposes of it. (CX0108
at 010-012; CX0049 at 056-067; Osborn, Tr. 653, 655, 707-708; Nelson, Tr. 750, 757,
770, 796-797; Valentine, Tr. 533-534).

Teeth whitening providers, manufacturers, and distributors testified at trial that the teeth
when using the products they use or sell, that teeth could be whitened in less than one
hour. (Nelson, Tr. 740) (whitening process took 20 minutes using WhiteScience);
(Wyant, Tr. 868-869)(whitening process took 15 minutes after placement of whitening
tray by customer with the SpaWhite system); (Osborn, Tr. 655).(whitening process took -
15 minutes after placement of the BriteWhite whitening tray); (Valentine, Tr. 533)(once
a customer had a tray inside his mouth, the session with the light would last 15 minutes
with WhiteSmile).

Products used by non-dentists fall under many brand names, including WhiteSmile USA,
Brite White, Beyond White Spa, Beyond Dental & Health, and SpaWhite. (Joint
Stipulations of Law and Fact 9 21).

F. Manufacturers and Suppliers of Teeth Whitening Products

Discus Dental is headquartered in Culver City, California (CX0535 at 001). Discus Dental
only sells its products to licensed dentists and is the largest supplier of teeth whitening
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materials for dentists. (Giniger, Tr. 99, 334-335). Discus Dental sells the Zoom!, Zoom2,
BriteSmile, and NiteWhite dental teeth whitening systems. (Giniger, Tr. 448); (Haywood,
Tr. 2436, Tr. 2452). Zoom!, Zoom2, and Bright Smile are in-office teeth whitening products
made by Discus Dental. (Haywood, Tr. 2452; CX0535 at 001).

Dentists in North Carolina use Discus Dental’s teeth whitening systems. (Owens, Tr.
1559-1560); Hardesty, Tr. 2808; CX0556 at 039 (Burnham, Dep. 146-147); CX0565 at
024 (Hardesty, Dep. 99-100); CX0578 at 005 (Parker, Dep. 11)).

Ultradent Products, Inc. is headquartered in South Jordan, Utah. The company
manufactures and markets its products for use nationwide and worldwide. (CX0597 at
063). Ultradent sells the Opalescence teeth whitening system and only sells its products
to licensed dentists. (Giniger, Tr. 334-335; CX0590 at 013).

Dentists in North Carolina use Ultradent’s Opalescence teeth whitening system. (Tilley,
Tr. at 2002-2003); (CX0572 at 009 (Wester, Dep. at 26)).

Dentsply is an international dental product distributor based in York, Pennsylvania.
Dentsply sells its products to dentists. (CX0597 at 059).

BleachBright is located in Kenner, Louisiana. BleachBright sells a teeth whitening
system for non-dentist (BleachBright has sold its non-dental teeth whitening products in
North Carolina). (CX0112 at 001-002; CX0278 at 001; CX0303 at 005).

BEKS is headquartered in Jasper, Alabama. BEKS sells and/or has sold teeth whitening
products in North Carolina. (Osborn, Tr. 668-670, 682). BEKS sells teeth whitening
products to dentists, non-dentist teeth whitening providers, and directly to consumers.
(Osborn, Tr. 650).

Grater Whiter Smiles is headquartered in Fond du Lac, Wisconsin. Grater Whiter Smiles
sells and/or has sold teeth whitening products in North Carolina. (Hughes, Tr. 933-935).

White Science is headquartered in Alpharetta, Georgia. White Science sells teeth
whitening products to dentists and non-dentist teeth whitening providers. White Science
sells and/or has sold teeth whitening products in North Carolina. (Nelson, Tr. 725, 729,
733-734).

WhiteSmile teeth-whitening products were secured from DaVinci systems in California,
a leading seller of bleaching formulations. DaVinci systems sells teeth-whitening
products to both dentists and non-dentists. (Valentine, Tr. 520).

Teeth Whitening in North Carolina and the Board
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A. The Board Becomes Aware of the Entry of Non-dentist Teeth Whiteners Into
North Carolina

In or around 2003, the Board received its first complaints about non-dentist teeth
whitening (CX0562 at 006 (Friddle, IHT at 21)). Dr. Brown opened an investigation of
Great White Smiles in September 2003 after Dr. Yeager complained that his staff had
informed him that Great White Smiles was selling teeth whitening gel and allegedly

- making impressions for bleach trays at the “Southern Women’s Show” in Charlotte,

North Carolina. (CX0033 at 001-005). Subsequently, a Board employee attended the
“Southern Women’s Show” when it was in Raleigh, North Carolina to investigate the
“possible illegal practice of dentistry,” but the Great White teeth whiteners were not in
attendance (CX0032 at 001-005). After the Board learned that Great White employees
had been told by a dentist that “they were breaking the law and eventually the Dental
Board would find out,” the dentist reported that Great White did not intend to return to
North Carolina. Dr. Brown then directed Ms. Friddle to close the investigation for “lack
of evidence.” (CX0032 at 001-005).

Between August and September 2, 2004, four North Carolina dentists complained to the
Board that Edie’s Salon Panache advertised that it was the second “salon in North
Carolina to offer teeth whitening” provided by non-dentist at prices lower than dentist
(CX0036 at 002-004).

Dr. Caryn Massari sent an e-mail dated September 2, 2004 to the Board providing
information that Edie’s Salon Panache was advertising non-dentist teeth whitening in the
Charlotte area for $149 dollars which she asserted was “[1]ess than dentists charge”. Dr.
Massari further noted that Edie’s was the “2nd salon in North Carolina to offer teeth
whitening”[emphasis in original] (CX0036 at 002).

On September 11, 2006, Dr. Luiz Arzola faxed the Board a complaint noting that
“increasingly large number[s] of spas in the Hickory area are offering their clients dental
bleaching.” He inquired whether that procedure is legal when performed by unlicensed
persons. (CX0619 at 001).

The Board met on February 9, 2007, and discussed the increasing number of complaints
regarding non-dental teeth whitening being provided in spas. (CX0056 at 005). At the
same Board meeting “Teeth Whitening Centers” was on the Board’s agenda. (CX0274 at
002).

By February and March of 2008, Board employees Bakewell and Goode recognized that
there were non-dentist teeth whitening service providers or “bleaching kiosks” and teeth
whitening companies throughout the State of North Carolina (CX0231 at 001; CX0092 at
001).

B. The Board and Its Constituents Acknowledge Competiﬁon from Non-Dentist
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Providers of Teeth Whitening

At the Board’s February 2007 meeting, during a discussion of the increasing number of
complaints regarding non-dental teeth whitening being provided in spas, Dr. Hardesty
emphasized the need to approach the North Carolina Dental Society with a request about
changing the statutory penalty for unlicensed practice of dentistry from a misdemeanor to
a felony. (CX0056 at 005). The NCDS did so and Dr. Litaker of the NCDS attributed
it’s consideration to request that the North Carolina legislature increase the severity of
the penalty for unlicensed practice of dentistry to three issues: the provision of non-dental
teeth whitening in the state; the creation of metal cosmetic prostheses covering the teeth,
known as “grills”; and a case involving the unlicensed practice of dentistry in Hickory,
North Carolina. (CX0576 at 008-009 (Litaker, Dep. at 25-26)).

On November 19, 2007, Dr. Harald Heymann complained to the Board about a non-
dentist bleaching salon in Southpoint Mall in North Carolina, emphasizing that the salon
administers gel trays and only “charge(s) 100! (CX0365 at 002).

After receiving a February 18, 2008 complaint from Dr. Casey of Raleigh, North
Carolina about a teeth whitening kiosk in Crabtree Valley Mall, the Board’s Executive
Director responded that the Crabtree Valley whitening kiosk “is one of many such
‘bleaching kiosks’ with which we are currently going forth to do battle,” and that the
Board had sent out “numerous cease and desist orders throughout the state.” (CX0404 at
001-002).

In a letter dated February 27, 2008, Dr. Nicole LeCann also complained to the Board
about a bleaching kiosk in Crabtree Valley Mall. Dr. LeCann noted that the kiosk’s
prices started at $99 and wrote that the presence of kiosks “cheapens and degrades the
dental profession.” Dr. LeCann requested that the Board investigate the matter
“quickly.” (CX0278 at 001; White, Tr. 2317-2319).

In an e-mail sent March 7, 2008, dental assistant Jill Elliott complained to the Board
about a teeth bleaching kiosk in a mall in Wilmington, North Carolina. Ms. Elliot
mentioned that the kiosk charged $99 to $100 for the teeth whitening procedure and
noted that “I am not affected by this in any financial way but . . . it does affect the local
dentist.” (CX0626 at 001).

At the March 2008 Board Meeting, the Board discussed a request from the North
Carolina Dental Society to discuss teeth whitening clinics at the April 4, 2008 Tripartite
meeting between the Board, the University of North Carolina School of Dentistry, and
the North Carolina Dental Society. (CX0109 at 003; Hardesty Tr. 2867).

At the April 4, 2008 tripartite meeting of the Board, the Dental Society, and the
University of North Carolina Dental school, the Dental Society members attending
complained about the proliferation of non-dentist teeth whitening kiosks and asked the
Board what it was going to do about it. The Board assured the Dental Society that it was
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investigating complaints about non-dentist teeth whiteners. (CX0565 at 067 (Hardesty,
Dep. at 259-261); Hardesty, Tr. at 2866; CX0109 at 003).

On June 28, 2010, Dr. Lesan sent an e-mail to Mr. White and, among other things,
suggested that the dental profession should collectively file a class action suit against the
non-dental teeth manufacturers. In the e-mail, Dr. Lesan stated, “[i]f we as dental
professionals do not take a stand, then it will not be to [sic] long that the patient will be
doing their own dental work outside of the dental office.” (CX0422 at 001).

Dr. Haywood, the Board’s industry expert, testified,

If we are unable to define what a dentist does based on their training and
education, then we have opened the door for the lowest level of ‘mid-level
provider,’ the mall bleacher. . . . I believe this bleaching question will be what
the definition of the profession hinges on for the future. If you cannot defend the
position that it is best to see a dentist, then there is no need for a dentist for any
other treatments. (Haywood, Tr. 2914-2915, 2627). See also (CX0278 at 001)
(after observing a $99 teeth whitening, a dentist complains that mall bleaching
“cheapens and degrades the profession” and “teaches the public to not value or
respect the dental profession.”); CX0141 at 001 (if courts permit unauthorized
practice of dentistry in one area, “[b]efore you know it, if we let this stand, lay
persons will be into dentures (denturists)” and other areas); CX0422 at 001 (“If
we as dental professionals do not take a stand, then it will not be to [sic] long that
the patient will be doing their own dental work outside of the dental office.”).

C. The Board Alleges That Non-Dentist Teeth Whiteners and the Makers of
Mouth Jewelry Are Engaged in the Unauthorized Practice of Dentistry

In 2003 and 2004, the Board was investigating the makers of mouth jewelry “grillz and
fangs” for alleged violations of the Dental Practice Act. The Board considered whether
mouth jewelry makers were engaged in the unauthorized practice of dentistry on two
distinct possible theories of violation. First, the Board considered whether the
impressions taken by “unlicensed persons, ”such as mouth jewelry makers, violated the
Dental Practice Act prohibition of “taking an impression.” Second, the Board considered
whether the actual creation by “unlicensed persons” of jewelry to be worn on teeth
violated the Dental Practice Act prohibition on the “fabrication of a dental
appliance.”(CX0338 at 001-002; CX0149 at 001; CX0148 at 001; CX0337 at 001;
CX0363 at 001; CX0140 at 001; CX0141 at 001; CX0142 at 001; CX0143 at 001).

In 2003 and 2004, the Board also considered whether non-dentists teeth whiteners were
engaged in the unauthorized practice of dentistry. The Board considered whether the
impressions taken by “unlicensed persons “used to create “bleaching trays” violated the
Dental Practice Act prohibition of “taking an impression.”(CX0041 at 001; CX0554 at
038 (Allen, Dep. 142-144); CX0041 at 003; CX0437 at 001).
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1. The Brunson Jewelry Litigation

In late December of 2003 and early 2004, the Board investigated a business known as
Brunson Jewelry for potential violations of the Dental Practice Act. Mr. Brunson was in
the business of manufacturing mouth jewelry (“grillz and fangs™) designed to be worn
over a customer’s teeth. During the process of fabricating mouth jewelry, Mr. Rodriquez
would take a impression of the customers teeth. (CX0159 at 001-002; CX0337 at 001;
CX0363 at 001). ‘

The Board brought a civil suit wherein it alleged that Rodriguez Brunson was fabricating
dental devices such as the mouth jewelry he had made for a Board investigator in
violation of the Dental Practice Act. The Board further alleged that Brunson was
engaged in the unauthorized practice of dentistry by taking an impression of the human
teeth. The Board sought a permanent injunction to prohibit the defendant from
fabricating and selling metal devices and taking impressions of teeth (CX0159 at 001-
002) (Order and Judgment in North Carolina Board of Dental Examiners vs. Rodriguez
Brunson (“Brunson”) March 31, 2005).

On August 4, 2004, Mr. White informed the Board that the judge in the Brunson case had
issued a preliminary injunction against Mr. Rodriquez for making impressions but had
not issued a preliminary injunction against the making and selling of mouth jewelry. Mr.
White further informed the Board that there was a mediated settlement conference
scheduled for September 23, 2004. (White, Tr. 2328; CX0140 at 002). In a series of e-
mail exchanges between August 4, 2004 and August 5, 2004, Board members Drs. Allen,
Brown, Morgan, and Burnham exchanged their views about settling the Brunson case
rather than pursuing a decision on the merits. (CX0140 at 001; CX0141 at 001; CX0142
at 001; CX0143 at 001). In one e-mail, Dr. Morgan wrote:

Well, if the judge says that patients can take their own impressions
and then ANYBODY no matter what name you want to use, can
then fabricate a dental appliance, (teeth whitening tray, overlay
crowns, bridges, dentures, partials, orthodontics, etc.) without a
dentists prescription for such an appliance, then that’s the practice
of dentistry!!

Before you know it, if we let this stand, lay persons will be into
dentures (denturists), ortho (inivisalign), etc. they will just then be
called, denture spa’s, ortho spas, hyg. spas (CX0141 at 001; White,
Tr. 2329-2330).

Dr. Morgan opined that he could not suggest a settlement of the case because the
appliances (e.g. mouth jewelry) “could kill or seriously injure” someone, and because
there were “sterilization and infection control concerns” whether or not Rodriquez or
others took impressions. Dr. Burnham agreed with Drs. Morgan, Holland and Brown that
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Brunson Jewelry should not be allowed to continue offering grills even if consumers take
their own impressions and noted there similar businesses “opening up all over” and one
in High Point that advertises it is legal because the “patients™ take their own impressions.
(CX0142 at 001). The Board did not settle the Brunson case, but proceeded to trial.
(CX0159; White, Tr. 2331).

2. The Criminal Case Against Brandi Temple of “The Temple”

On August 10, 2004, Bobby White sent an e-mail to Board members concerning his
review of a Hollywood Smiles teeth whitening brochure from “The Temple” stating that
he believed the company was “smart enough to know the taking of an impression would
place them unquestionably in violation of the DPA. So, they are dancing around this
issue by keeping their fingers out of the mouths of their clients.” White suggested to the
Board that he believed that “this is stretching the definition of taking an impression too
far.” He stated that the if they were “mixing and/or pouring material, supervising,
encouraging, directing, etc. a client in the taking of an impression in their spa, then they
are in fact taking an impression of human teeth whether or not any fingers enter the
mouth.” (CX0041 at 001).

The Board believed that from a legal standpoint its only recourse for prosecuting the
Brandi Temple case was to prove that Ms. Brandi Temple was taking impressions in
violation of the Dental Practice Act. (CX0554 at 038 (Allen, Dep. at 142-144); CX0041
at 003).

On November 23, 2004, an arrest warrant in the name of the State of North Carolina was
issued for Brandi Temple of the Temple Rejuvenating Spa from Davidson County, North
Carolina. (CX0040 at 008). Board investigator Sean Kurdys alleged on behalf of the
Board that Ms. Temple was engaged in the unauthorized practice of dentistry because she
had taken or made impressions of human teeth (CX0040 at 008).

In January 2005, the District Attorney of Davidson County entered a voluntary dismissal
of the criminal charges of unauthorized practice of dentistry against Brandi Temple,
Assistant District Attorney Kinsey informed the Board that he had taken a voluntary
dismissal based upon Ms. Temple’s affidavit wherein Ms. Temple did not admit guilt and
noted that the affidavit was “given in compromise of a doubtful and disputed criminal
charge.” Ms. Temple further stated that “she will not take or make an impression of the
human teeth, gums or jaws in regards to the sale and distribution of teeth whitening kits
to the general public” (CX0040 at 002-004).

3. The Criminal Case Against Marcia Angelette Of Edie’s Salon
Panache : .

During August and September 2004, four North Carolina dentists complained to the
Board about an advertisement from Edie’s Salon Panache that advertised non-dentist
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teeth whitening for $149 dollars in the Charlotte area. The advertisement also noted that
Edie’s was the second salon in North Carolina to offer teeth whitening. (CX0036 at 002-
004).

Terry Friddle submitted an investigative report of Edie’s Salon Panache to Dr. Allen on
October 7, 2004 (CX0284 at 001). Dr. Allen responded that Board should definitely
pursue the Edie’s Salon Panache case and he directed Ms. Friddle to place her report on
the agenda for the next Board meeting (CX0437 at 001).

An arrest warrant in the name of the State of North Carolina was issued on October 27,
2004 for Marcia Angelette of Edie’s Salon Panache in Cabarrus County, North Carolina.
Board Investigator Mr. Kurdys alleged, on behalf of the Board, that Ms. Angelette was
engaged in the unauthorized practice of dentistry because she had taken or made
impressions of human teeth (CX0034 at 007). The criminal cases was disposed of before
a trial on the merits of the claim that the defendants had engaged in the unauthorized
practice of dentistry by making impressions (CX0034 at 003). '

4. The Aftermath of the Brunson Case and the Dismissal of the Criminal
Cases Against Non-dentist Teeth Whiteners :

The Board viewed the January 2005 dismissal of the Brandi Temple matter as evidence
that “the court ruled that whitening in and of itself wasn’t violating the Dental Practice
Act.” (CX0554 at 037 (Allen Dep. 140-141)). Dr. Allen acknowledged that Ms.
Temple’s affidavit did not prohibit her from offering teeth whitening services. Dr. Allen
interpreted the court’s dismissal of the Brandi Temple case based on the Temple affidavit
to mean that the court ruled that teeth whitening in and of itself did not violate the Dental
Practice Act. (CX0554 at 037 (Allen Dep. 139-141); CX0040 at 005).

In March 2005, the Board received a partial adverse ruling relating to the Brunson case.
The court rejected the Board’s assertion that making and selling of grillz, fangs, or
“mouth jewelry” violated the Dental Practice Act prohibition of fabrication of a dental
device without a license, but found that Mr. Brunson had been taking impressions of
teeth in violation of the Dental Practice Act. (CX0159 at 001; White Tr. 2331). The
Court stated, “[w]hile important public health concerns attend the marketing, fabrication
and sale of any product or device that is inserted in a persons’ mouth, and while N.C.G.S.
90-29(b)(8) should be liberally construed so as to serve the remedial purpose of the
licensing statute, the fang device and similar devices offered and sold by Brunson are not
substitutes for the wearer's natural teeth (or prosthetic teeth, if the wearer has a crown,
bridge or plate) but temporary, removable adornments loosely referred to as ‘jewelry.””
The judge also stated that “[t]he extension of the definition of ‘practice of dentistry’ to
include such devices, or otherwise providing for regulation and control of the fabrication
and sale thereof, is best left to the legislature.” (CX0159 at 006).

After the Brunson decision, the Board believed that courts would be “narrowly
interpreting the Dental Practice Act relating to unlicensed practice of dentistry when it
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came to those areas.” (CX0554 at 035, Allen Dep. at 133). In an e-mail relating to an
investigation of another maker of mouth jewelry, Mr. Grillz, Dr. Burnham advised Ms.
Friddle in February of 2006 that there “is not much we can do about it” if Mr. Grillz’s
clients were “taking their own impressions.” (CX0243 at 001). Subsequently, Dr. Brown
informed Dr. Litaker of his opinion that the judge had ruled the fabrication of “grills” to
be no different than a child wearing a set of wax teeth. (CX0576 at 012, 023-024
(Litaker, Dep. 39-40, 85-87). The Board has not proposed legislation and there has been
no change in the Dental Practice Act relating to the fabrication of appliances such as
mouth jewelry. (White, Tr. 2332).

During the NCDS consideration to request that the North Carolina legislature increase the
severity of the penalty for unlicensed practice of dentistry, Lisa Piercey, lobbyist for the
NCDS, requested an opinion from the North Carolina Attorney General, Roy Cooper, as
to whether provision of non-dental teeth whitening or fabrication of “grills” constituted
the unlicensed practice of dentistry. In Mr. Cooper’s opinion, neither of these constituted
the unlicensed practice of dentistry. (CX0576 at 008-009 (Litaker, Dep. at 25-28)).

D. No North Carolina Court Has Issued a Decision on the Merits Finding That
Non-dentist Teeth Whitening Providers Are Engaged in the Unauthorized -
Practice of Dentistry

On four occasions since 2004, the Board has sought civil or criminal relief in North
Carolina courts alleging that teeth whitening service providers were engaged in the
unauthorized practice of dentistry under the Dental Practice Act. (CX0073 at 004
(complaint for declaratory judgment and injunctive relief against Carmel Day Spa &
Salon (filed January 17, 2008)); CX0103 at 003-016 (complaint for temporary restraining
order and permanent injunction against Signature Spas of Hickory (filed November 21,
2006)); CX0040 at 008 (arrest warrant issued for Brandi Temple (issued November 23,
2004)); CX0034 at 007 (arrest warrant issued for Marcia Angelette (issued October 27,
2004))).

There have been no decisions on the merits in a North Carolina court relating to the
Dental Board’s enforcement of the Dental Practice Act with respect to non-dental teeth
whitening. (Response to RFA § 22; CX0573 at 017 (White, Dep. at 58-59)).

The two criminal cases involving Ms. Temple and Ms. Angelette were dismissed before a
trial on the merits. (CX0034 at 003); (CX0040 at 002-003).

The Board has sought relief in the civil courts of North Carolina on two occasions
alleging that teeth whitening service providers were engaged in the unauthorized practice
of dentistry under the Dental Practice Act. (CX0073 at 004 (complaint for declaratory
Judgment and injunctive relief against Carmel Day Spa & Salon (filed January 17,
2008)); CX0103 at 003-016 (complaint for temporary restraining order and permanent
injunction against Signature Spas of Hickory (filed November 21, 2006)).
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On November 21, 2006, the Board filed a civil action against the Signature Spas of
Hickory seeking a motion for a restraining order. The Board alleged that the non-dentist
teeth whitening service providers had engaged in the unlicensed practice of dentistry by
“removing stains, accretions, and deposits from human teeth and by circulating brochures
and otherwise representing that they are capable of removing stains, accretions, and
deposits from human teeth at a time when no employee of Signature Spas was licensed to
practice dentistry in North Carolina” in violation of N. C. Gen. Stat. §§ 90-92(b)(2), 90-
92(b)(13). (CX0103 at 003-012).

The proprietors of Signature Spas of Hickory offered to settle the matter by agreeing to
stop providing teeth whitening services. In fact, Signature Spas of Hickory had already
stopped providing teeth whitening services. (CX0231 at 001; CX0215 at 001).

The Board was unwilling to accept a consent unless the proprietors of Signature Spas of
Hickory admitted that they were engaged in the unlawful practice of dentistry. (CX0214
at 001) Dr. Hardesty wrote to Drs. Burnham, Owens & Feingold, Bobby White, and Ms.
Carolin Bakewell, “I personally think that we need to play hardball and have them admit
to the illegal practice as we are in other litigation. I also think that we should have them
taxed for us having to take this to court.” (CX0212 at 001; CX0556 at 035 (Burnham,
Dep. at 130-131); CX0211 at 001).

The Board wanted the Signature Spas defendants to admit to the unauthorized practice of
dentistry because they wanted to use it as precedent against other teeth whitening
businesses. (CX0216 at 001-002). Based upon a conversation with Dr. Brown, Dr.
Litaker indicated that the Board was hoping to get statements from non-dentist teeth
whitening providers admitting guilt in order to set a precedent for future cases and for
other states. (CX0576 at 012-013, 023-024, 030-031 (Litaker, Dep. at 40-42, 85-87, 113-
115)).

The Board was concerned about its likelihood of success on the merits of the case against
Signature Spas of Hickory. As Mr. White stated, “[1]itigation is a roll of the dice and
there is no guarantee we will come away with the finding we want.” (CX0211 at 001)).
Even though the Board’s counsel advised the Board that a settlement would not provide
legal precedent in other teeth whitening cases, the Board settled the matter. (CX0581 at
063-065 (Bakewell, Dep. at 243-251)).

The Board filed for a civil action for a declaratory Judgment and injunctive relief against
the proprietors of the Carmel Day Spa on January 17, 2008. The Board alleged that the
defendants had engaged in the unlicensed practice of dentistry because they “offered
teeth whitening services to members of the public” which included the “removal of
stains, accretions and deposits from human teeth” in violation of N. C. Gen. Stat. §§ 90-
92(b)(2), 90-92(b)(13). (CX0073 at 004-006).

The Board settled the Carmel Day Spa litigation prior to a decision on the merits by entry
of a consent order in July 2008. (RX00008 at 015-017).

35



254.

255.

256.

257.

The Board’s Exclusion of Non-dentist Teeth Whiteners

A. The Board Sends Cease and Desist Orders To Non-dentists Providing Teeth
Whitening Services

1. The Development of the Cease and Desist Orders Sent to Non-dentists
Providing Teeth Whitening Services

After the voluntary dismissal in the Brandi Temple matter, and the partial loss of the
Brunson case, Board Investigator Mr. Line Dempsey sent a September 30, 2005 e-mail to
Board member Dr. Brown and several Board staff stating that Cease and Desist Orders
could be used in cases where there was an allegation of the unauthorized practice of
dentistry, even though there was insufficient evidence to support the allegation.

(CX0080 at 002; White Tr. 2335-2336; CX0555 at 60 (Brown Dep. 231)).

In his e-mail of September 30, 2005, Board investigator Dempsey suggested that the
Board use a Cease and Desist Order developed by Ms. Casie Goode and Mr. Bobby
White in connection with a jewelry store case he was investigating (CX0080 at 002;
White, Tr. 2334-2335). Mr. Dempsey informed the case officer and other Board staff
that:

I also must say that I really do like the Cease and Desist letter . . . I think in the
past, we have had several of these type of cases [person is allegedly treating
patients without a license] that ended up getting closed because we didn’t have
evidence . . . This might work well with the “gold teeth” type cases as well.”
(CX0080 at 002; White Tr. 2338-2339; CX0080 at 002).

Friddle forwarded the draft of the Cease and Desist Order to Dr. Brown, Mr. White, and
Mr. Dempsey. Dr . Brown replied later that day that he would support such an approach
if the rest of the Investigative Panel wanted to try the approach (CX0080 at 001). On
November 7, 2005, a draft Cease and Desist Order was circulated to Dr. Brown,
Dempsey and Mr. White. Dr. Brown approved the use of the Cease and Desist Order in
the New York Jewelry investigation subject to Mr. White’s approval. Mr. White
subsequently approved the use of the letter (CX0080 at 001).

On November 14, 2005, the Board sent a Cease and Desist Order to New York Jewelry at
2200 West Meadowview Road, Greensboro, North Carolina. The letter informed New
York Jewelry that the Board was investigating a report that it was engaging in the
unlicensed practice of dentistry and that violation of the Dental Practice Act was a crime.
The Board further stated that “[y]ou are hereby ordered to CEASE AND DESIST” all
activity constituting the practice of dentistry under the Dental Practice Act. The Board
requested that New York Jewelry call the office and arrange an interview with a Board
Investigator. (CX0063 at 001).
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2. The Cease and Desist Orders Sent To Non-dentist Teeth Whitening
Providers

The Board starting using Cease and Desist Orders in the non-dentist teeth whitening
investigations after the voluntary dismissal of the Brandi Temple criminal case and the
Brunson decision. (White, Tr. 2338-2339).

a. Cease and Desist Orders Sent by the Board in 2006

The record shows that the Board sent two Cease and Desist Orders to non-dentist teeth
whitening providers in 2006. (CX0038 at 001; CX0044 at 004-005). The first of many
Cease and Desist Orders issued by the Board was to Serenity Day Spa, located at 814 C
Old Spartanburg Highway, Hendersonville, North Carolina. (CX0038 at 001) A second
Cease and Desist Order was sent to Stephanie Keith of Star-Bright Whitening Systems at
her place of business known as the Cutting Crib Hair Salon in Sanford, North Carolina.
(CX0044 at 003-005).

b. Cease and Desist Orders Sent by the Board in 2007

After sending a total of two Cease and Desist Orders in 2006, the record indicates that the
Board sent at least twelve Cease and Desist Orders in 2007. (CX0050 at 001-003;
CXO0065 at 001; CX0069 at 001-002; CX0074 at 001-002; CX0077 at 001-002; CX0094
at 0015-006; CX0096 at 001-002; CX0097 at 001-002; CX0100 at 001; CX0256 at 002-
003; CX0279 at 001-002; CX0386 at 001-002).

In 2007 and 2008, the number of complaints about teeth whitening increased, and the
Board began sending out Cease and Desist Orders without conducting an investigation
because they did not have the resources to conduct the investigations. (CX0562 at 012
(Friddle, IHT at 43)).

Because he believed that the Board was having a difficult time getting the time to send
staff to do undercover work, Dr. Hardesty directed Ms. Friddle to “write [non-dentist
teeth whitening businesses] a Cease and Desist Order the first go round. If we find out
they are still doing it, then we move in with the big guns.” This occurred around March
2007. (CX0070 at 001; CX0561at 022-023 (Friddle, Dep. at 81-83)).

On March 22, 2007, Ms. Friddle sent an e-mail to Dr. Holland regarding the necessity of
sending an undercover investigator to a non-dental teeth whitening provider, whom the
Board might send a Cease and Desist Order. Ms. Friddle explained that the Board was
too busy to send a private investigator to the “spa deals,” and therefore, “Dr. Hardesty
has pretty much taken the stance that we write them a Cease and Desist Order the first go
round.” The Board would only “move in with the big guns,” if the Board discovered that
a Cease and Desist Order recipient persisted in providing non-dentist teeth whitening
services. (CX0070 at 001).
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When Dr. Hardesty directed Ms. Friddle around March 2007 to “write [non-dentist teeth
whitening businesses] a Cease and Desist Order the first go round,” Ms. Friddle
understood that to mean to send a Cease and Desist Order when a complaint initially
came in. On at least five occasions, she followed Dr. Hardesty’s directions. (CX0070 at
001; CX0561at 022-023 (Friddle, Dep. at 81-84)).

Ms. Friddle testified that in 2007 and 2008, Cease and Desist Orders were sent “fairly
quickly, like shortly after the case was set up.” (CX0562 at 013 (Friddle, IHT at 47)).
Ms Friddle further testified that “if it is unclear as to whether or not, or if it appears that
there’s a violation, then we would send a cease and desist.” (CX0562 at 012 (Friddle,
IHT at 43-44)).

Dr. Hardesty authorized sending a Cease and Desist Order to a business without having
first sent an investigator to determine precisely what that business was doing. (Hardesty,
Tr. 2856). Dr. Hardesty also authorized the sending of a Cease and Desist Order to a
salon solely based on an e-mail from a dentist and his review of the website for the
whitening product that the salon was considering using. (CX0565 at 043 (Hardesty, Dep.
at 163-165); CX0293 at 001). Dr. Owens often sent out C&D letters within minutes or
hours of receiving notice of a complaint, and often without any investigation. (CX0297 at
001 (Dec. 1, 2008) (Dr. Owens authorized cease and desist 12 minutes after being
assigned case); CX0311 at 001 (Dr. Owens authorized cease and desist same day as
receiving assignment)).

c. Cease and Desist Orders Sent by the Board in 2008

In 2008, the record indicates that the Board sent at least twelve Cease and Desist Orders
to non-dentist teeth whitening providers. (CX0042 at 039-041; CX0059 at 001-002;
CX0068 at 001-002; CX0079 at 001-002; CX0120 at 001-002; CX0122 at 001-002;
CX123 at 001-002; CX0387 at 001-002; CX0388 at 001-002; CX0389 at 001-002;
CX0390 at 001-002; CX0391 at 001-002).

d. Cease and Desist Orders Sent by the Board in 2009

In 2009, the record indicates that 22 Cease and Desist Orders that were sent by the Board
to non-dentist teeth whitening providers. (CX0042 at 001-002; CX0042 at 005-006;
CX0042 at 008-009; CX0042 at 010-011; CX0042 at 012-013; CX0042 at 014-015;
CX0042 at 016-017; CX0042 at 018-019; CX0042 at 020-021; CX0042 at 022-023;
CX0042 at 024-025; CX0042 at 026-027; CX0042 at 028-029; CX0042 at 030-031;
CX0042 at 032-033; CX0042 at 034-035; CX0058 at 001-002; CX0112 at 001-002;
CXO0153 at 001-002; CX0155 at 001-002; CX0156 at 001-002; CX0272 at 001-002).

The last three Cease and Desist Orders 2009 of contained slightly different language than
the other Cease and Desist Orders sent in 2009 and in 2008. (CX0153 at 001-002;
CXO0155 at 001-002; CX0156 at 001-002) These three Cease and Desist Orders were

38



270.

271.

272.

273.

captioned, “NOTICE OF APPARENT VIOLATION AND DEMAND TO CEASE AND
DESIST” instead of being captioned “NOTICE AND ORDER TO CEASE AND
DESIST.” In addition, rather than stating “you are hereby ordered to CEASE AND
DESIST any and all activity constituting the practice of dentistry . . .” these three Cease
and Desist Orders stated that the Board “hereby demands that you CEASE AND DESIST
any and all activity constituting the practice of dentistry . . . .” (CX0153 at 001-002;
CX0155 at 001-002; CX0156 at 001-002).

3. The Total Number of Cease and Desist Orders Sent To Non-Dentist
Providing Teeth Whitening

The Board has sent at least 47 Cease and Desist Orders to non-dental teeth whitening
manufacturers and providers since it began the practice in 2006. (CX0038-001; CX0042
at 001-002, 005-007, 008-009, 010-011, 012-013, 014-015, 016-017, 018-019, 020-021,
022-023, 024-025, 026-027, 028-029, 030-031, 032-033, 034-035; CX0044 at 004-005;
CXO0050 at 002-003; CX0058 at 001-002; CX0059 at 001-002; CX0065 at 001-002;
CX0068 at 001-002; CX0069 at 001-002; CX0074 at 001-002; CX0077 at 001-002;
CXO0079 at 001-002; CX0094 at 005; CX0096 at 001-002; CX0097 at 001-002; CX0100
at 001-002; CX0112 at 001-002; CX0120 at 001-002; CX0122 at 001-002; CX0123 at
001-002; CX0153 at 001-002; CX0155 at 001-002; CX0156 at 001-002; CX0272 at 001-
002; CX0279 at 001-002; CX0351 at 001-002; CX0386 at 001-002; CX0387 at 001-002;
CX0388 at 001-002; CX0389 at 001-002; CX0390 at 001-002; CX0391 at 001-002; Joint
Stipulations of Law and Fact 9 30.).

4. Complaints by North Carolina Dentist and Board Members That Led
To The Issuance of Cease and Desist Orders To Non-dentist Teeth
Whitening Providers

Almost all of the complaints to the Board about non-dentist teeth whitening service
providers in North Carolina have come from licensed North Carolina dentist or their
employees (CX0276 at 001; Kwoka Tr. at 1077-1079; Owens Tr. 1576-1579 (approx.
90% of teeth whitening complaints from dentists or employees of dentists)).

The Board admits that “only three investigations it opened included a report of harm or
injury to an individual.” (Response to RFA §22). Two of these stem from consumer
complaints and one from a dentist on behalf of his patient. (CX0055 at 001-002;
CX0462 at 003; CX0477 AT 001-005).

In contrast to the three consumers who filed complaints with the Board regarding non-
dentist teeth whitening operations, the record contains evidence of at least 47 individual
dentists who filed complaints with the Board about non-dentist teeth whitening
operations. (CX0032 at 001-008; CX0035 at 001-002; CX0036 at 002-018; CX0043 at
001-013; CX0045 at 002-006; CX0054 at 002-006; CX0092 at 001; CX0102 at 001-003;
CX0111 at 002-004; CX0198 at 001-002; CX0245 at 001; CX0251 at 001-002; CX0265
at 001; CX0276 at 001-002; CX0278 at 001; CX0281 at 001; CX0282 at 001; CX0293 at
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001-002; CX0304 at 001; CX0365 at 001-022; CX0404 at 001-003; CX0411 at 001-004;
CX0465 at 001; CX0477 at 003-005; CX0524 at 001-003; CX0619 at 001-002; CX0620
at 001).

At least 29 non-dentist teeth whitening providers were sent Cease and Desist Orders by
the Board in instances where a North Carolina dentist had filed a complaint with the
Board.

Complaints: CX0043 at 001-013 (BleachBright); CX0092 at 001 (Port City Tanning);
CX0245 at 001 (Celebrity Smiles); CX0251 at 001-002 (Inspire Skin & Body); CX0198
at 001-002 (Movie Star Smile);CX0276 at 001 (various); CX0278 at 001 (BleachBright);
CX0281 at 001 (Champagne Taste/Lash Lady); CX0304 at 001-002 (Bailey’s Lightening
Whitening); CX0365 at 001-002 (Celebrity Smiles); CX0404 at 001-003 (BleachBright);
CX0411 at 003 (Whitening on Wheels).

Cease and Desist Order: CX0042 at 001-002 (BleachBright/James & Linda Holder);
CX0042 at 005-007 (BleachBright/Skin Sense); CX0042 at 008-009
(BleachBright/Electric Beach Pleasant Valley); CX0042 at 010-011 (BleachBright/Exotic
Tan); CX0042 at 012-013 (BleachBright/Skin Sense Apex); CX0042 at 014-015
(BleachBright/Cris Scott Hair Studio); CX0042 at 016-017 (BleachBright/Douglas
Carroll Salon); CX0042 at 018-019 (BleachBright/Electric Beach Cary); CX0042 at 020-
021 (BleachBright/Electric Beach Mission Valley); CX0042 at 0022-023
(BleachBright/Electric Beach North Market Drive); CX0042 at 024 at 025
(BleachBright/Cary Massage Therapy Center); CX0042 at 026-027 (BleachBright/Skin
Sense Falls of Neuse Road); CX0042 at 028-029 (BleachBright/Modern Enhancement);
CX0042 at 030-031 (BleachBright/Life’s Little Pleasures); CX0042 at 032-033
(BleachBright/La Therapie Spa); CX0042 at 034-035 (BleachBright/Electric Beach Six
Forks); CX0059 at 001-002 (Port City Tanning); CX0077 at 001-002 (Champagne
Taste/Lash Lady); CX0079 at 001-002 (Movie Star Smile); CX0112 at 001-002
(BleachBright/Jason & Shanon Rabon); CX0120 at 001-002 (Fantiaticians); CX0153 at
001-002 (Serenity Total Body Care/BleachBright); CX00272 at 001-002 (Inspire Skin &
Body); CX0351 at 001-002 (Celebrity Smiles at The Street of Southpoint); CX0386 at
001-002 (Details, Inc); CX0387 at 001-002 (Bailey’s Lightning Whitening); CX0389 at
001-002 (Triad Body Secrets); CX0390 at 001-002 (Whitening on Wheels); CX0391 at
001-002 (The Extra Smile, Inc.).

A common element of the dentists’ complaints to the Board about non-dentist teeth
whitening is that the dentists do not represent that any consumer had actually been
harmed. (CX0032 at 001-002; CX0035 at 003; CX0036 at 001-002, 005-006, 007-018;
CX0043 at 004-008, 009-010, 011-013; CX0054 at 002-006; CX0092 at 001-002;
CXO0111 at 001-004; CX0198 at 001-002; CX0245 at 001-002; CX0251 at 001-002;
CX0278 at 001; CX0281 at 001; CX0293 at 001-002; CX0304 at 001; CX0365 at 001;
CX0404 at 001-003; CX0411 at 001, 003; CX0465 at 001; CX0524 at 001-003; CX0619
at 001-002; CX0620 at 001-002).
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Many of the dentists’ complaints to the Board about non-dentist teeth whitening
referenced the price being charged by or attached advertisements showing the prices
charged by non-dentist teeth whitening service providers. (CX0035 at 003; CX0036 at
001-002, 005-006, 007-018; CX0043 at 004-008, 009-010, 011-013; CX0054 at 002-006;
CXO0198 at 001-002; CX0411 at 001, 003; CX0619 at 001-002).

North Carolina dentist who filed complaints or inquiries that led to Board investigations
of the unauthorized practice of dentist derived income from the provision of teeth
whitening services in recent years: Dentist A (CX0600 at 003; CX0304 at 001) (over
$150,000); Dentist B (CX0599 at 003; CX0524 at 001) (over $100,000); Dentist C
(CX0602 at 002; CX0035 at 001-002) (over $100,000); Dentist D (CX0603 at 003;
CX0092 at 001) (over $100,000); Dentist E (CX0605 at 003; CX0245 at 001) (over
$50,000); Dentist F (CX0616 at 021; CX0043 at 011-013) (over $50,000); Dentist G
(CX0601 at 008; CX0276 at 001) (over $50,000); Dr. H (CX0608 at 002; CX0276 at
001) (over $50,000); Dentist I (CX0611 at 002, 004; CX0576 at 007-008 (Litaker, Dep.
at 20-22, 24-25)); (CX0054 at 003) (over $50,000); Dentist J (CX0617 at 001, 012;
CXOI11 at 001-006) (over ($50,000); Dentist K (CX0610 at 002; CX0265 at 001) (over
$15,000); Dentist L (CX0607 at 001; CX0276 at 001) (over $15,000); Dentist M
(CX0609 at 001-002; CX0043 at 003-010) (over $15,000); Dentist N (CX0613 at 004-
005; CX0102 at 001-002) (over $15,000). ‘

Sitting Board members Drs. Owens and Hardesty also submitted information that led to
the opening of investigations into non-dental teeth whitening providers. (CX0041 at 003;
CXO0128 at 001; CX0567 at 055-057 (Holland, Dep. at 215-218, 226)). Dr. Owens
contacted Bobby White in October of 2008 and sent a brochure to the Board from “the
WOW wagon teeth whitening mobile van.” (CX0411 at 003) The Board sent a “Notice
and Order to Cease and Desist”dated November 12, 2008, to Mr. Nathaniel Vinke of
Whitening on Wheels at 17111 Kenton Drive, Cornelius, North Carolina. (CX0390 at
001-002); Dr. Hardesty filed a complaint with the Board on February 18, 2009 against
Tom Jones Drug regarding the business offering non-dentist teeth whitening services.
On the same day, Dr. Hardesty was assigned as the Case Officer of the Tom Jones
investigation. (CX0128 at 001; CX0160 at 001-007; CX0567 at 057-059 (Holland, Dep.
at 221-226)).

Complaints filed with the Board regarding non-dentist teeth whitening operations also
came from individuals in the dental field. (CX0626 at 001-002 (“dental assisting” for 21
years); CX0228 at 001-002 (Registered Dental Hygienist); CX0368 at 005 (“anonymous
telephone call from an individual who worked at a dental office”)).

S. Cease and Desist Orders Sent To Non-Dentist Teeth Whitening
Providers by Type of Business

22 of the 47 Cease and Desist Orders were sent to North Carolina salons and spas that
were providing whitening services. (CX0038-001; CX0042 at 005-006, 012-013, 014-
015,016-017, 024-025, 026-027, 028-029, 030-031, 032-033; CX0044 at 004-005;
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CX0050 at 002-003; CX0069 at 001-002; CX0077 at 001-002; CX0096 at 001-002;
CXO0153 at 001-002; CX0156 at 001-002; CX0272 at 001-002; CX0279 at 001-002;
CX0386 at 001-002; CX0387 at 001-002; CX0389 at 001-002).

Seven of the 47 Cease and Desist Orders were sent to North Carolina teeth whitening
businesses located in mall kiosks. (CX0074 at 001-002; CX0079 at 001-002; CX0103 at
001-002; CX0112 at 001-002; CX0123 at 001-002; CX0256 at 001-002; CX0388 at 001-
002).

Eleven of the 47 Cease and Desist Orders were sent to North Carolina tanning facilities.
(CX0042 at 008-009, 010-011, 018-019, 020-021, 022-023, 034-035; CX0059 at 001-
002; CX0065 at 001-002; CX0094 at 005; CX0097 at 001-002; CX0120 at 001-002).

Two of the 47 Cease and Desist Orders were sent to teeth whitening product
manufacturers (CX0100 at 001 (WhiteScience); CX0122 at 001-002 (Florida White
Smile)).

Three of the 47 Cease and Desist Orders were sent to other locations including a drug
store that was providing non-dentist teeth whitening services (CX0058 at 001-002); a
non-dentist teeth whitening business employing a mobile van to provide whitening
services (CX0390 at 001-002 (WOW)); and a flower shop. (CX0042 at 001-002
(Holders)).

Two of the 47 Cease and Desist Orders were sent to what appears to be home-based
businesses. (CX0391 at 001-002 (The Extra Smile); CX0155 at 001-002 (Buena Vista
Smiles)).

6. The Content of the Cease and Desist Orders Are Clearly Orders

The 47 Cease and Desist Orders sent to non-dentist teeth whitening service provides were
sent on the letterhead of the North Carolina State Board of Dental Examiners. The
letterhead also contains each Board members name, the Past President of the Board and
the name of the Chief Operations Officer. (CX0038-001; CX0042 at 001-002, 005-007,
008-009, 010-011, 012-013, 014-015, 016-017, 018-019, 020-021, 022-023, 024-025,
026-027, 028-029, 030-031, 032-033, 034-035; CX0044 at 004-005; CX0050 at 002-003;
CX0058 at 001-002; CX0059 at 001-002; CX0065 at 001-002; CX0068 at 001-002;
CX0069 at 001-002; CX0074 at 001-002; CX0077 at 001-002; CX0079 at 001-002;
CX0094 at 005; CX0096 at 001-002; CX0097 at 001-002; CX0100 at 001-002; CX0112
at 001-002; CX0120 at 001-002; CX0122 at 001-002; CX0123 at 001-002; CX0153 at
001-002; CX0155 at 001-002; CX0156 at 001-002; CX0272 at 001-002; CX0279 at 001-
002; CX0351 at 001-002; CX0386 at 001-002; CX0387 at 001-002; CX0388 at 001-002;
CX0389 at 001-002; CX0390 at 001-002; CX0391 at 001-002).

Most (42) of the Cease and Desist Orders sent to non-dentist teeth whiteners contain
bold, capitalized headings that state: “NOTICE AND ORDER TO CEASE AND
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DESIST” or “NOTICE TO CEASE AND DESIST.” (CX0038-001; CX0042 at 001-002,
005-007, 008-009, 010-011, 012-013, 014-015, 016-017, 018-019, 020-021, 022-023;
024 at 025, 026-027, 028-029, 030-031, 032-033; 034-035; CX0050 at 002-003; CX0058
at 001-002; CX0059 at 001-002; CX0065 at 001-002). “CEASE AND DESIST
NOTICE.” (CX0068 at 001-002; CX0069 at 001-002; CX0074 at 001-002; CX0077 at
001-002; CX0079 at 001-002; CX0094 at 005; CX0096 at 001-002; CX0097 at 001-002;
CXO0100 at 001-002; CX0112 at 001-002; CX0120 at 001-002; CX0122 at 001-002;
CX0123 at 001-002;CX0272 at 001-002; CX0279 at 001-002; CX0351 at 001-002;
CX0386 at 001-002; CX0387 at 001-002; CX0388 at 001-002; CX0389 at 001-002;
CX0390 at 001-002; CX0391 at 001-002; Joint Stipulations of Law and Fact q 30).

288. In addition to the headings, the Cease and Desist Orders sent to 39 non-dentist teeth
whitening service providers state:

You are hereby ordered to CEASE AND DESIST any and all
activity constituting the practice of dentistry or dental hygiene as
defined by North Carolina General Statutes § 90-29 and § 90-233
and the Dental Board Rules promulgated thereunder.

Specifically, G.S. 90-29(b) states that .... “A person shall be deemed to be
practicing dentistry in this State who does, undertakes or attempts to do, or claims
the ability to do any one or more of the following acts or things which, for the
purposes of this Article, constitute the practice of dentistry:”

“(2) Removes stains, accretions or deposits from the human teeth;”
“(7)  Takes or makes an impression of the human teeth, gums or jaws:”

“(10)Performs or engages in any of the clinical practices included in the curricula
of recognized dental schools or colleges.” (CX0042 at 001-002, 005-007, 008-
009, 010-011, 012-013, 014-015, 016-017, 018-019, 020-021, 022-023, 024-025,
026-027, 028-029, 030-031, 032-033, 034-035; CX0050 at 002-003; CX0058 at
001-002; CX0059 at 001-002; CX0068 at 001-002; CX0069 at 001-002; CX0077
at 001-002; CX0079 at 001-002; CX0094 at 005; CX0096 at 001-002; CX0097 at
001-002; CX0112 at 001-002; CX0120 at 001-002; CX0122 at 001-002; CX0123
at 001-002; CX0272 at 001-002; CX0279 at 001-002; CX0351 at 001-002;
CX0386 at 001-002; CX0387 at 001-002; CX0388 at 001-002; CX0389 at 001-
002; CX0390 at 001-002; CX0391 at 001-002)

289.  Three of the Cease and Desist Orders contain a bold , capitalized heading that states:
“NOTICE OF APPARENT VIOLATION AND DEMAND TO CEASE AND DESIST.”
These three letters also state:

The Dental Board hereby demands that you CEASE AND DESIST any and all
activity constituting the practice of dentistry as defined by North Carolina
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General Statutes § 90-29 and the Dental Board Rules promulgated thereunder.

Specifically, G.S. 90-29(b) states that .... “A person shall be deemed to be
practicing dentistry in this State who does, undertakes or attempts to do, or claims
the ability to do any one or more of the following acts or things which, for the
purposes of this Article, constitute the practice of dentistry:”

“(2) Removes stains, accretions or deposits from the human teeth;”
“(7)  Takes or makes an impression of the human teeth, gums or jaws:”

“(10) Performs or engages in any of the clinical practices included in the
curricula of recognized dental schools or colleges.” (CX0153 at 001-002;
CXO0155 at 001-002; CX0156 at 001-002).

All 47 of the Cease and Desist Orders sent to non-dentist teeth whiting service providers
were signed by the Board’s Deputy Operations Officer Friddle, the Board’s Attorney, or
the Board’s Assistant Director of Investigations. (CX0038-001; CX0042 at 001-002,
005-007, 008-009, 010-011, 012-013, 014-015, 016-017, 018-019, 020-021, 022-023,
024-025, 026-027, 028-029, 030-031, 032-033, 034-035; CX0044 at 004-005; CX0050 at
002-003; CX0058 at 001-002; CX0059 at 001-002; CX0065 at 001-002; CX0068 at 001-
002; CX0069 at 001-002; CX0074 at 001-002; CX0077 at 001-002; CX0079 at 001-002;
CX0094 at 005; CX0096 at 001-002; CX0097 at 001-002; CX0100 at 001-002; CX0112
at 001-002; CX0120 at 001-002; CX0122 at 001-002; CX0123 at 001-002; CX0153 at
001-002; CX0155 at 001-002; CX0156 at 001-002; CX0272 at 001-002; CX0279 at 001-
002; CX0351 at 001-002; CX0386 at 001-002; CX0387 at 001-002; CX0388 at 001-002;
CX0389 at 001-002; CX0390 at 001-002; CX0391 at 001-002).

46 of the 47 Cease and Desist Orders sent to non-dentist teeth whitening service
providers, indicate that the Case Officer and the Board’s Attorney were copied on the
Order. (CX0042 at 001-002, 005-007, 008-009, 010-011, 012-013, 014-015, 016-017,
018-019, 020-021, 022-023, 024-025, 026-027, 028-029, 030-031, 032-033, 034-035;
CX0044 at 004-005; CX0050 at 002-003; CX0058 at 001-002; CX0059 at 001-002;
CX0065 at 001-002; CX0068 at 001-002; CX0069 at 001-002; CX0074 at 001-002;
CX0077 at 001-002; CX0079 at 001-002; CX0094 at 005; CX0096 at 001-002; CX0097
at 001-002; CX0100 at 001-002; CX0112 at 001-002; CX0120 at 001-002; CX0122 at
001-002; CX0123 at 001-002; CX0153 at 001-002; CX0155 at 001-002; CX0156 at 001-
002; CX0272 at 001-002; CX0279 at 001-002; CX0351 at 001-002; CX0386 at 001-002;
CX0387 at 001-002; CX0388 at 001-002; CX0389 at 001-002; CX0390 at 001-002;
CX0391 at 001-002). Only the very first identified Cease and Desist Order, sent to
Serenity Day Spa in Hendersonville, North Carolina dated January 11, 2006, does not
indicate that the Case Officer and the Board’s Attorney were copied on the Order.
(CX0038 at 001).

Cease and desist orders sent to non-dentist teeth whiteners were formally served either by
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return receipt mail (CX0042 at 001-002), by sheriff’s service, (CX0095), by hand-
delivery by a private investigator (CX0094 at 005), or personal service by a Board
investigator (CX0044 at 004-005).

C. The Cease and Desist “Letters” Sent by the Board Were Intended to Be
Orders

In its decision on the Motion for Partial Summary Decision, the Commission found as an
undisputed fact that these letters were meant as and taken as Orders from the Board.
State Action Opinion at 5.

1. Testimony of the Board Members and Staff Support That the Cease
and Desist “Letters” Were Orders

Testimony of Board members and Board staff confirm that these Cease and Desist Orders
were intended as orders from a state agency to stop teeth whitening activities. (CX0572
at 016 (Wester, Dep. at 57); CX0554 at 034 (Allen, Dep. at 126)).

Dr. Wester testified that the Cease and Desist Order was a message that “they should
stop” or “cease and desist” from engaging in teeth whitening activities. (CX0572 at 016
(Wester, Dep. at 57)).

Dr. Allen testified that he agreed that with a Cease and Desist Order, the “board [is]
saying that you not only are ordered but you have the responsibility to comply with this
order.” (CX0554 at 034 (Allen, Dep. at 126- 127)).

Dr. Allen further testified that a Cease and Desist Order from the Board is “an order in
the same sense that the board as the State’s designee to regulate the practice of dentistry
and protect the public is — is telling you not to do this anymore . . . . [ mean, the letter
implies that if you continue to do it you’ll either be fined or in prison if you continue.”
(CX0554 at 034 (Allen, Dep. at 127-128)).

Dr. Burnham believes that the Board sending a Cease and Desist Order to a non-dentist
teeth whitener is “the same thing as filing a lawsuit.” (RX0052 at 31 (Burnham, Dep. At
117-118)).

Dr. Wester testified that he treats a Cease and Desist Order sent by a case officer as
essentially the same thing as an injunction or a court order, because the expected impact
of a Cease and Desist Order is that the recipient will stop doing what the Board wants
them to stop doing. (Wester, Tr. 1337-1338, 1352-1353).

Mr. White testified that a Cease and Desist Order issued by the Board is “ordering [the
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recipient] either to stop whatever activity is or to demonstrate why what they’re doing is
not a violation of the Act.” (CX0573 at 007 (White, Dep. 19-20)).

Mr. White testified that he understands that in common parlance, “an order is viewed as a
command to stop.” (CX0573 at 010 (White, Dep. at 31)).

2. Contemporaneous Documents of the Board Members and Staff
Support the Proposition That the Cease and Desist “Letters” Were
Orders

Contemporaneous e-mails, letters, and reports drafted by Board members and Board staff
confirm that the documents sent were Cease and Desist Order. (CX0254 at 001;
CX0258 at 001-002; CX0347 at 001).

On November 26, 2007, Board Investigator Line Dempsey wrote in an e-mail to Dr.
Owens, Terry Friddle, Carolin Bakewell, Bobby White and Casie Goode, that he “was
able to serve the Cease and Desist Order to Ms. Heather York” of Celebrity Smiles. The
next day, on November 27, 2007, Ms. Carolin Bakewell wrote in an e-mail that the Board
“has recently issued Cease and Desist Orders to an out of state company that has been
providing bleaching services in a number of malls in the state.” (CX0254 at 001).

On January 18, 2007, Board Investigator Line Dempsey wrote that the Amazing Grace
Spa was sent “a Cease and Desist Order.” (CX0347 at 001).

On January 17, 2008, Board Investigator Line Dempsey wrote in an Investigative Memo
regarding a kiosk teeth whitening vendor that “Mr. Cogan explained that he had not
officially received a Cease & Desist Order. I explained that Mr. Nelson [the President of
the company that manufactured Mr. Cogan’s teeth whitening products] said that he had,
and I was informing him verbally that he needed to cease and desist . . . . Before leaving,
I explained, once again, that I was a representative of the North Carolina State Board of
Dental Examiners and that he was practicing dentistry without a license and that he
should cease and desist.” (CX0258 at 001-002).

On February 20, 2008, Mr. Bobby White wrote in an e-mail in response to a dentist’s
complaint, “We’ve sent out numerous Cease and Desist Orders throughout the state.”
(CX0404 at 001). '

Any claim by the Board that it was prepared to engage recipients of Cease and Desist
Orders in a dialogue about non-dentist teeth whitening is contradicted by the Board’s
contemporaneous responses to requests to discuss the legal issues involved. (CX0098 at
001; CX0257 at 001; CX0370 at 001).

On April 18, 2008, Ms. Carolin Bakewell wrote a letter to Algis Augustine, Esq.,
declining to meet with a manufacturer, WhiteScience, because “the Board does not
believe that an in person meeting would be productive.” (CX0098 at 001).
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On March 10, 2008, Ms. Carolin Bakewell wrote a letter to Algis Augustine, Esq., of
Chicago, Illinois declining to communicate with him regarding the interpretation of
North Carolina law unless he or his client first obtained a written opinion of a North
Carolina-licensed lawyer. (CX0257 at 001).

On March 4, 2008, Mr. Bobby White wrote an e-mail to Board Member Dr. Hardesty
recommending that a meeting be held with a teeth whitening product manufacturer solely
for appearance’s sake to defeat a claim “that ‘the Board would not listen to us’ if they
choose later to litigate.” (CX0370 at 001).

In an e-mail sent on February 12, 2008, Ms. Carolin Bakewell told Mr. Craig Francis, a
student interested in opening a teeth whitening kiosk, that: “Pursuant to North Carolina
law, the ‘removal of stains, accretions or deposits’ from human teeth constitutes the
practice of dentistry. See N.C. Gen. Stat. 90-29(b)(2). That means that you may not
operate a whitening kiosk except under the supervision of a licensed North Carolina
denstist. . . . The prohibition remains the same even if the customer inserts the whitening
tray themselves.” (CX0523 at 001).

3. Recipients of Cease and Desist Orders Understood Them to Be
Orders to Stop Providing Teeth Whitening Services

Recipients of the Cease and Desist Orders also believed it was an order from a state
agency to stop teeth whitening activities. For example, in a letter from Tonya Norwood,
received by the Board on February 9, 2009, the owner of Modern Enhancement Salon
stated that she would “no longer perform this service as per your order to stop and will no
longer perform teeth whitening services unless told otherwise by the North Carolina
Board of Dental Examiners.” (CX0162 at 001).

On March 27, 2007, Ms. Pamela Weaver of the Amazing Grace Spa responded to a Cease
and Desist Order from the Board (CX0347 at 001) by stating that she had received the
order and “immediately removed it [teeth whitening machine] from the salon where I rent
and have not used it since that time.” (CX0050 at 001).

Mr. George Nelson of WhiteScience understood the Cease and Desist Orders sent by the
Board as “ordering businesses to close. [The Board] issue[s] a cease and desist and they
order [non-dentist teeth whitening operations] to close and not to continue in the teeth-
whitening business with no other discussion or options . . . I personally haven’t heard and
been advised about any type of permitting or other type of option. I’ve only heard about
ordering the close of the business.” (Nelson, Tr. 850).

D. The Board Takes Action Against Property Owners and Mall Operators

1. The Board Sent at Least Eleven Letters to Mall Operators Stating
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That Non-dentist Teeth Whitening Without Dentist Supervision Was
Illegal

On November 21, 2007, the Board sent at least 11 nearly identical letters to third parties,
including mall management and out-of-state mall property management companies,
stating that “the Board has learned that an out of state company has leased kiosks in a
number of shopping malls in North Carolina for the purpose of offering teeth whitening
services to the public.” (CX0203 at 001-002; CX0204 at 001-002; CX0205 at 001-002;
CX0259 at 001-002; CX0260 at 001-002; CX0261 at 001-002; CX0262 at 001-002;
CX0263 at 001-002; CX0323 at 001-002; CX0324 at 001-002; CX0325 at 001-002;
CX0326 at 001-002).

The November 21, 2007 letters sent to mall management and out-of-state property
management companies stated:

North Carolina law specifically provides that the removal of stains from human
teeth constitutes the practice of dentistry. See N.C. Gen. Stat. 90-29(b)(2), a copy
of which is enclosed. The unauthorized practice of dentistry is a misdemeanor.
See N.C. Gen. Stat. 90-40, a copy of which is also enclosed. (CX0203 at 001-
002; CX0204 at 001-002; CX0205 at 001-002; CX0259 at 001-002; CX0260 at
001-002; CX0261 at 001-002; CX0262 at 001-002; CX0263 at 001-002; CX0323
at 001-002; CX0324 at 001-002; CX0325 at 001-002; CX0326 at 001-002).

The November 21, 2007 letters sent to mall management and out-of-state property
management companies further stated:

It is our information that the teeth whitening services offered at these kiosks are
not supervised by a licensed North Carolina dentist. Consequently, this activity is
illegal. (Joint Stipulations of Law and Fact 4 31; CX0560 at 051 (Feingold, Dep.
at 195-196); CX0203 at 001-002; CX0204 at 001-002; CX0205 at 001-002;
CX0259 at 001-002; CX0260 at 001-002; CX0261 at 001-002; CX0262 at 001-
002; CX0263 at 001-002; CX0323 at 001-002; CX0324 at 001-002; CX0325 at
001-002; CX0326 at 001-002).

The Board unanimously voted to send the November 21, 2007 letters to mall operators,
notifying them that non-dentist teeth whiteners operating in mall kiosks were violating
the Dental Practice Act. (CX0565 at 054 (Hardesty, Dep. at 206-208)).

It was the Board’s intention to send “quite a number” of letters to mall operators warning
them that kiosk teeth whiteners were violating the Dental Practice Act by offering teeth
whitening services. (CX0565 at 055 (Hardesty, Dep. at 210); CX0203 at 001)).

There is nothing in the Board’s letters to mall operators in November 2007 that would
help them distinguish between lawful non-dentist teeth whitening and unlawful non-
dentist teeth whitening other than the fact that kiosk teeth whitening would be lawful if a
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dentist was supervising. (CX0565 at 056 (Hardesty, Dep. at 215-216); CX0203 at 001-
002).

2. One Purpose of the Board Letters to Mall Operators Was to Induce
Mall Operators to Refuse to Rent Space to Non-dentist Teeth
Whiteners

Ms. Bakewell suggested sending the letters to mall operators as a way of depriving non-
dentist teeth whiteners of access to the commercial facilities from which to offer teeth
whitening services. (CX0581 at 067-071 (Bakewell, Dep. at 259-264, 266-277)).

In a letter dated January 23, 2008, Board counsel Carolin Bakewell informed Dr. Kyle
Taylor — a dentist that had complained of teeth whitening in a kiosk in Carolina Place
Mall — of the actions that the Board had taken in regard to teeth whitening in Carolina
Place Mall. As proof of the Board’s diligence, Ms. Bakewell enclosed a copy of the
letter that the Board had sent to General Growth Properties — the company that owned
Carolina Place Mall — informing them that the Board viewed the teeth whitening services
being performed in Carolina Place Mall as being illegal. (CX0102 at 001-003).

In a letter dated January 23, 2008, Board counsel Carolin Bakewell informed Dr. Michael
Catanese — a dentist that had complained of teeth whitening in a kiosk in Carolina Place
Mall — of the actions that the Board had taken in regard to teeth whitening in Carolina
Place Mall. As proof of the Board’s diligence, Ms. Bakewell enclosed a copy of the
letter that the Board had sent to General Growth Properties — the company that owned
Carolina Place Mall — informing them that the Board viewed the teeth whitening services
being performed in Carolina Place Mall as being illegal. (CX0524 at 001-003).

Dr. Feingold confirms that the purpose of the November 21, 2007 letters sent by the
Board to mall operators was to induce the malls to refuse to rent space to non-dental teeth
whiteners. (CX0560 at 052 (Feingold, Dep. at 199-200)).

Ms. Friddle testified that the Board sent the lctters to malls and mall property
management groups “in hopes of trying to prevent further expansion” with respect to
non-dentist teeth whitening. (CX0562 at 019-020 (Friddle, IHT at 72, 75-76 (“So not to
have them there™)).

The Board’s purported objective of sending the November 2007 letters to mall
management and out-of-state mall property management companies was to seek their
assistance to ensure that the property they managed was not being used for improper
activity that could create a risk to the public health or safety. (CX0203 at 001-002;
CX0204 at 001-002; CX0205 at 001-002; CX0259 at 001-002; CX0260 at 001-002;
CX0261 at 001-002; CX0262 at 001-002; CX0263 at 001-002; CX0323 at 001-002;
CX0324 at 001-002; CX0325 at 001-002; CX0326 at 001-002; CX0581 at 066-068
(Bakewell Dep. at 259, 264)).
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327.  Dr. Burnham is not aware of any instance of the Board contacting the owner of property
where potential unlicensed practice of dentistry teeth whitening was taking place.
(CX0556 at 046 (Burnham, Dep. at 177)).

328.  Dr. Burnham believes that the Board could not open an investigation or send warning
letters to malls without first receiving a complaint. (CX0556 at 045-046 (Burnham, Dep.
at 171, 174); CX0203 at 001-002).

329.  Other than the November 21, 2007 letters sent by the Board to the mall operators
regarding kiosk teeth whitening, Dr. Feingold cannot remember any instance where the
Board contacted property owners to discourage leasing space to people engaged in
certain businesses or practices. (CX0560 at 055 (Feingold, Dep. at 211); CX0203 at 001-
002).

3. The Board Letters to the Mall Operators Caused Mall Operators to
Refuse to Rent Space to Non-dentist Teeth Whiteners

330.  Asadirect result of the Board’s November 21, 2007 letters to mall companies, mall
management companies, and malls, mall operators were reluctant to lease space to non-
dentist teeth whitening service providers in North Carolina. In fact, some companies
refused to lease space and cancelled existing leases. (Wyant, Tr. 876-884; Gibson, Tr.
627-628, 632-633; CXO0255 at 001; CX0525 at 001; CX0629 at 001-002; CX0647 at
002).

L Hull Story Gibson Companies

331. Mr. John Gibson is a partner and Chief Operating Officer of Hull Storey Gibson
Companies, L.L.C. (“HSG”). HSG is a retail property management company that owns
11.5 million square feet of retail space in seven states, including North Carolina. Mr.
Gibson became the COO of HSG in 1999. (Gibson, Tr. 613, 615).

332.  Cathy Mosley is the Specialty Leasing Manager & Leasing Representative. She reports
to John Gibson indirectly through the Vice President for Leasing; however, because Mr.
Gibson signs all leases, he has frequent direct contact with her. (Gibson, Tr. 616).

333.  HSG operates five malls in North Carolina, including the Blue Ridge Mall in -
Hendersonville, North Carolina; the Cleveland Mall in Shelby, North Carolina; The
Carolina Mall in Concord, North Carolina; the New Bern Mall in New Bern, North
Carolina, and the Wilson Mall in Wilson, North Carolina. (Gibson, Tr. 613-614).

334. HSG had a successful non-dentist teeth whitening event at its Lake City Mall. (Gibson,
Tr. 624-625).

335. HSG’s Blue Ridge Mall received a letter dated November 21, 2007, “Re: Tooth
Whitening Kiosks,” that was brought to Mr. Gibson’s attention by Cathy Mosley. HSG’s
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Cleveland Mall received a virtually identical letter. (Gibson, Tr. 626-627; CX0203 at
001-002; CX0259 at 001-002).

The letters received by HSG advised HSG that:

North Carolina law specifically provides that the removal of stains
from human teeth constitutes the practice of dentistry. See N.C.
Gen. Stat. 90-29(b)(2), a copy of which is enclosed. The
unauthorized practice of dentistry is a misdemeanor. See N.C.
‘Gen. Stat. 90-40, a copy of which is also enclosed.

It is our information that the teeth whitening services offered at
these kiosks are not supervised by a licensed North Carolina
dentist. Consequently, this activity is illegal.

The Dental Board would be most grateful if your company would
assist us in ensuring that property owned or managed by your
company is not being used for improper activity that could create a
risk to the public health and safety.

Mr. Gibson understood from these letters that the Board took the position that non-dentist
teeth whitening would be a violation of North Carolina law. (Gibson, Tr. 629; CX0203
at 001-002; CX0259 at 001-002).

On March 21, 2008, Lisa Schaak sent an e-mail to Cathy Mosley indicating that Mr.
Craig wanted to talk to Ms. Mosley about space for teeth whitening. On March 21, 2008,
Ms. Mosley replied to Ms. Schaak stating “Mr. Craig will need to provide us with proof
that the Board of Dental Examiners will approve this.” (CX0255 at 001-002).

Ms. Mosley brought the mall letter (CX0203 at 001-002) to Mr. Gibson’s attention
because she had been told that a prospective kiosk tenant insisted that the Board had
approved its teeth whitening procedure. (Gibson, Tr. 627-631; CX0525 at 001).

On March 21, 2008, Ms. Mosley e-mailed Ms. Bakewell to confirm representations that
she had received from BleachBright of Carolina to the effect that its teeth bleaching
process had been approved by the Board. (Gibson, Tr. 629-631; CX0525 at 001).

Ms. Bakewell’s March 24, 2008, response to Ms. Mosley’s inquiry “confirmed . . . to her
that it was illegal” for a lay person to operate a teeth-bleaching facility in North Carohna
(Gibson, Tr. 631-632; CX0525 at 001).

HSG would have leased retail space to non-dentist teeth whiteners in North Carolina but

for its receipt of the Board’s letter to the mall operators and Ms. Bakewell’s e-mail to Ms.

Mosley. (Gibson, Tr. 622-623, 632-633).
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HSG would be willing to rent in-line or specialty space in its North Carolina malls today,
if the Board withdrew its letters to HSG. (Gibson, Tr. 624).

Ms. Mosley continued to receive inquiries from non-dentist teeth whiteners, but she
declined to consider leasing space to them. (Gibson, Tr. 633).

ii. General Growth Properties and Simon Group Properties

Angela Wyant had a license agreement for a kiosk for her WhiteScience teeth whitening
business at Carolina Place Mall, which was owned or managed by General Growth
Properties, Inc. (CX0665 at 001-011). '

Ms. Angela Wyant signed a license agreement for kiosk space in Carolina Place Mall
with General Growth Properties, owner of the mall, on December 7, 2008. Mr. Brian
Wyant wrote a note to himself that the lease was signed, and that the business — a non-
dental teeth whitening kiosk using the WhiteScience system — opened December 7, 2008.
(CX0664 at 001; CX0665 at 001-011).

In late January 2008, General Growth Properties’ leasing agent informed Mr. Wyant that
his licensing agreement would not be renewed and that his teeth whitening business
would have to leave Carolina Place Mall by February 1, 2008. Wyant was told that the
North Carolina State Board of Dental Examiners had sent a letter stating that the business
was the illegal practice of dentistry. In a subsequent meeting with Carolina Place Mall
General Manager Michael Payton, Wyant was shown the Board’s letter to General
Growth Properties and was told that it meant Wyant would have to close his business in
Carolina Place Mall. Despite Wyant’s protests and arguments, Payton insisted that
Wyant would have to leave Carolina Place Mall at the end of the month. (Wyant, Tr.
874-880, 884, 902-903; CX0629 at 001-003).

On January 28, 2008, Mr. Wyant called Concord Mills Mall in Concord, North Carolina,
a Simon Group Properties Mall, to inquire about the possibilities of locating his business
there. Wyant was told by Ms. Christy Sparks that the Concord Mills Mall would not rent
to non-dentist teeth whiteners due to the North Carolina State Board of Dental
Examiners. Wyant also contacted SouthPark Mall, another Simon mall, about relocating
his business there, and was told by Ada Nosowicz that no Simon mall would rent to him.
(Wyant, Tr. 881-884; CX0629 at 001-003).

iii. Southpoint Mall Referred Prospective Non-dentist Teeth
Whiteners to the Board

On February 11, 2008, Craig Francis e-mailed Bobby White at the Board inquiring about
what approvals he would need from the Board to lawfully open up a teeth whitening
kiosk. Mr. Francis was intending to sell the BleachBright teeth whitening system, but the
leasing office at Southpoint Mall stated he needed to contact the Board about the “laws
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associated with the kiosk.” (CX0542 at 001).

On February 12, 2008, Board counsel Carolin Bakewell responded to an e-mail from
Craig Francis inquiring about what he needed to do in order to lawfully operate a mall
whitening kiosk. Ms. Carolin informed Mr. Francis he “may not operate a whitening
kiosk except under the direct supervision of a licensed North Carolina dentist. The »
prohibition remains the same even if the customer inserts the whitening tray themselves.”
(CX0523 at 001).

In an e-mail dated February 13, 2008, Ms. Alissa Neal inquired to Line Dempsey “about
the teeth whitening businesses that are growing in malls and salons in our area.” Ms.
Neal related that someone employed at The Streets at Southpoint Mall had informed her
that a teeth whitening business at that location had been “shut down very quickly” by the
Board. (CX0354 at 001).

E. The Board and the North Carolina Board of Cosmetic Art Examiners

In February 2008, the Board asked the North Carolina Board of Cosmetic Art Examiners
(“Cosmetology Board”) to post a statement that cautioned their licensees about
performing certain teeth whitening procedures because they violated the Dental Practice
Act. The Board targeted salons because of the influx of non-dentist teeth whitening
procedures being offered in those locations. (CX0566 at 030 (Hardesty, IHT at 115-
116); CX0056 at 005).

Ms. Friddle testified that the Board contacted the Cosmetology Board and wrote an
article for that Board, because a number of people contacted the Board stating that they
understood that it was legal for licensees of the Cosmetology Board to provide teeth
whitening scrvices. (CX0561 at 032 (Friddle, Dep. at 119-120)).

Dr. Hardesty instructed Board attorney Carolin Bakewell to prepare an article for the
Cosmetology Board to post on its website regarding teeth whitening after discussing the
issue with the other Board members at a Board meeting. (Hardesty, Tr. 2861-2862).

Ms. Bakewell conceived the idea of inserting a warning message in the Cosmetology
Board’s newsletter. (CX0067 at 001, 003 (text of newsletter article transmitted to the
Cosmetology Board by Bakewell’s e-mail of February 7, 2007)). The text of article
stated that teeth whitening by non-dentists was a crime in North Carolina. The text of the
draft would have been reviewed by at least Mr. White before it was sent out. (CX0581 at
079-081 (Bakewell, Dep. at 308-310, 311-316)).

The Board contacted the Cosmetology Board about the subject of non-dentist teeth
whitening services and provided that Board with a notice in February 2007 that stated:
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Cosmetologists should be aware that any device or process that “removes stains,
accretions or deposits from the human teeth” constitutes the practice of dentistry
as defined by North Carolina General Statutes 90-29(b)(2). Taking impressions
for bleaching trays also constitutes the practice of dentlstry as defined by North

Carolina General Statutes 90-29(b)(7).

Only a licensed dentist or dental hygienist acting under the supervision of a
licensed dentist may provide these services. The unlicensed practice of dentistry
in our state is a misdemeanor.” (Joint Stipulations of Law and Fact q 33).

Ms. Bakewell is not credible with her testimony that the terms of the teeth whitening
article published in the Cosmetology Board newsletter clearly distinguished the illegal
provision of teeth whitening services from the lawful sale of teeth whitening products,
and that her use of the word “device” clearly connoted a distinction between products and
services (CX0581 at 081 (Bakewell Dep. at 314-315)). First, it is self-serving; and
second, it contradicts the plain meaning of the words used in the article, and the common
meaning of the word “device”—“a piece of equipment or a mechanism designed to serve a
special purpose or perform a special function,” such as teeth whitening. MERRIAM-
WEBSTER’S COLLEGIATE DICTIONARY 316 (10th ed. 2002). The article in the
Cosmetology Board’s newsletter read in relevant part, “Cosmetologists should be aware
that any device or process that ‘[rlemoves stains, accretions or deposits from human
teeth’ constitutes the practice of dentistry. . . . Only a licensed dentist or dental hygienist
acting under the supervision of a licensed dentist may provide these services. The
unlicensed practice of dentistry in our state is a misdemeanor.” (CX0067 at 003
(emphasis added)).

The Cosmetology Board also informed cosmetologists that they were not permitted to
practice teeth whitening because of the Board’s position. (CX0050 at 001 (letter from
Ms. Pamela Weaver, dated March 27, 2007: I “found out . . . that it was not legal to use
[teeth whitening machine] from the state board of cosmetology and immediately removed
it from the salon where I rent and have not used it since that time”); CX0347 (January 16,
2007 e-mail from Mr. Line Dempsey to Board members confirming that he made an on-
site visit to confirm that Weaver no longer offered teeth whitening services)).

Dr. Hardesty came up with the idea for Board counsel to send a letter asking the
Cosmetology Board to post an article about teeth whitening. Dr. Hardesty came to the
realization that many of the non-dentist teeth whitening complaints were against salons
and spas regulated by the Cosmetology Board. (CX0565 at 060-061 (Hardesty, Dep. at
231-233, 236); CX0067 at 003)).

The Board approved the sending of the letter to the Cosmetology Board regarding
unlicensed teeth whitening by consensus after five minutes’ discussion with Board
counsel. (CX0565 at 062 (Hardesty, Dep. at 238-240)).

F. The Board’s Interaction with Manufacturers and Suppliers of Teeth
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Whitening Materials

The Board communicated to out-of-state manufacturers and distributors of teeth
whitening products and equipment that the provision of teeth whitening services is illegal
in North Carolina. (CX0100 at 001; CX0122 at 001; Nelson, Tr. 850; CX0371 at 001;
CX0110 at 001; CX0066 at 001).

1. The Board Sent Cease and Desist Orders and Letters Advising
Manufacturers That It Regarded Non-dentist Teeth Whitening to Be
Hlegal

The Board sent Cease and Desist Orders to manufacturers of teeth whitening products
used by non-dentist teeth whiteners in North Carolina. (CX0100 at 001 (December 4,
2007, Cease and Desist Order to WhiteScience, Roswell, GA); CX0122 at 001-002
(October 7, 2008, Cease and Desist Order to Florida White Smile in Orlando, FL)).

George Nelson of WhiteScience understood the Cease and Desist Orders sent by the
Board as “ordering businesses to close. [The Board] issue[s] a cease and desist and they
order [non-dentist teeth whitening operations] to close and not to continue on the teeth
whitening business with no other discussion or options . . . I personally haven’t heard and
been advised about any type of permitting or other type of option. I’ve only heard about
ordering the closing of the business.” (Nelson, Tr. 850).

On February 13, 2007, Ms. Bakewell wrote Enhanced Light Technologies regarding its
present and future sales of non-dental teeth whitening systems in North Carolina. On
behalf of the Board, Ms. Bakewell represented to the company that those who purchased
and provided its systems to the public may be practicing unlicensed dentistry, and that
Enhanced Light Technologies should “accurately inform current and potential customers
of the limitations on the provision of teeth whitening services in North Carolina.”
(CX0371 at 001).

On February 13, 2007, Ms. Bakewell wrote WhiteScience, a company in Roswell, GA,
regarding its present and future sales of non-dental teeth whitening systems in North
Carolina. On behalf of the Board, Ms. Bakewell represented to WhiteScience that those
who purchased and provided WhiteScience’s systems to the public may be practicing
unlicensed dentistry, and that WhiteScience should “accurately inform current and
potential customers of the limitations on the provision of teeth whitening services in
North Carolina.” (CX0110 at 001).

2. The Board Counsel’s Communications to Manufacturers Discouraged
Teeth Whitening Manufacturers from Operating in North Carolina

On May 9, 2007, Ms. Bakewell replied to a letter sent by Mr. Frank Recker on April 26,
2007. Ms. Bakewell informed Mr. Recker that non-dentists may: not apply bleaching gels
or similar materials to a customer’s teeth or use curing lights, which all are tantamount to
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the practice of dentistry according to North Carolina statute. (CX0101 at 001).

On July 24, 2007, Mr. Frank Recker replied to Ms. Bakewell’s May 9, 2007 letter
regarding his client, Whitescience. Mr. Recker stressed that his client, and subsequently
his client’s vendors, sold the non-dental teeth whitening system as a product and not a
service, and that the consumer completely self-administered the product. Third-party
verbal support by a given vendor was the most involved a provider might become in the
whitening process. Mr. Recker sought Ms. Bakewell’s concurrence that the above-
described practices did not violate North Carolina General Statute 90-29. (CX108 at
001-002).

In a letter dated December 4, 2007, Ms. Bakewell sent a Cease and Desist Order to
WhiteScience, a manufacturer of teeth whitening kits, and threatened to sue
WhiteScience for offering teeth whitening services to the public in spite having received
multiple representations from WhiteScience’s counsel that it was not engaged in or
offering teeth whitening services to the public; it was only selling teeth whitening kits to
non-dentist teeth whiteners, and in spite of her claims that the Board was not interested in
people who were only selling teeth whitening products. (CX0100 at 001; CX0581 at
071-073 (Bakewell, Dep. at 277-281, 283-285)).

In a letter dated December 27, 2007, Board counsel Ms. Bakewell informed Algis
Augustine, counsel for WhiteScience, that the Board had “never taken the position that
the sale or distribution of the WhiteScience kits constitutes the impermissible practice of
dentistry.” Ms. Bakewell informed Mr. Augustine that it was impermissible for an
unsupervised non-dentist to remove stains and accretions from teeth, which “includes the
provision of instructions and assistance, bleaching trays, bleaching solution, and the use
of an LED light by” non-dentists. (CX0066 at 001).

In a letter dated January 24, 2008, Algis Augustine wrote Board counsel Carolin
Bakewell asking for an explanation for what “assisting” people to remove stains or
accretions meant. (CX0099 at 001).

In a letter dated February 27, 2008, to Board counsel Carolin Bakewell, Algis Augustine
reiterated his request that the Board meet with himself and his client, WhiteScience, to
resolve the issues between the Board and WhiteScience. Mr. Augustine wrote that Ms.
Bakewell had not responded to Mr. Augustine’s last letter requesting a meeting.
(CX0521 at 001).

In a letter dated March 10, 2008, Board counsel Carolin Bakewell informed Algis
Augustine, counsel for Joe Willet and BleachBright, that the Board would not
communicate with him regarding its interpretation of the Dental Practice Act unless he
hired North Carolina counsel or obtained a written opinion from the North Carolina State
Bar that Mr. Augustine’s participation in a discussion about the Dental Practice Act does
not constitute the unauthorized practice of law. (CX0257 at 001).
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372.  Inan April 18, 2008, letter Carolin Bakewell informed Algis Augustine that “the Board
does not believe that an in person meeting would be productive.” (CX0098 at 001).

373.  Ms. Bakewell recommended to the Dental Board that it not meet with a lawyer for
WhiteScience, Mr. Augustine from Illinois, because he was not licensed to practice law
in North Carolina, “had not taken steps to be admitted pro hac vice,” and wanted to
discuss with the Board the interpretation of a North Carolina statute — “that constitutes
the unauthorized practice of law.” She further indicated that he could have asked for a
declaratory ruling but did not attempt to reconcile that statement with her earlier
unlicensed-practice-of-law claim, or the Board’s written policy regarding non-dentist
teeth whitening that it could not give legal opinions regarding the legality of particular
methods of teeth whitening. (CX0475 at 001; CX0581 at 024 (Bakewell, Dep. at 87-
88)).

374. Ina fax dated November 20, 2006, Joyce Osborn, President of BriteWhite Teeth
Whitening system, wrote to Board counsel Carolin Bakewell regarding the
communication Ms. Bakewell had with Mr. Tickle of Signature Spas of Hickory. Ms.
Osborn assured Ms. Bakewell that the BriteWhite System did not constitute the practice
of dentistry because there was no touching of the customer’s mouth, and that the
BriteWhite System was very safe. Ms. Osborn stated that she would be willing to give a
demonstration of the system, send a training manual, or answer any other questions Ms.
Bakewell had. (CX0052 at 005-007).

375. Inaseries of e-mails sent May 13 and 14, 2007, between Joyce Osborn and Carolin
Bakewell, Ms. Osborn reiterated the steps that she had taken to bring the BriteWhite
Teeth Whitening System into compliance with North Carolina law as she understood it,
and asked Ms. Bakewell whether the Board was going to notify her about whether those
steps were sufficient. Ms. Bakewell informed Ms. Osborn that the Board did not intend
on making any ruling on BriteWhite’s modified system because the Board was waiting
for the outcome of its case against a salon for using the BriteWhite system. (CX0047 at
035-038).

3. The Board Has No Authority to Send Letters to Manufacturers

376.  Dr. Hardesty was not able to identify any provision in the Dental Practice Act, or any
other specific provision of law, that makes “aiding and abetting” the unlicensed practice
of dentistry unlawful. (CX0565 at 057 (Hardesty, Dep. at 219); CX0019 at 001-002
(Dental Practice Act § 90-22(b)); CX0100 at 001).

371.  Asaresult of the Board’s communications, manufacturers of teeth whitening products
used by non-dentist teeth whiteners have not been able to create or maintain a distribution
network for their products in North Carolina or the facilities within which such
distribution might be accomplished. (Nelson, Tr. 735-736, 775-776, 778, 785-787;
CXO0814 at 001; CX0389 at 001; Valentine, Tr. 563-564, 575; Osborn, Tr. 671-675).
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G. The Board’s Interaction with Prospective Entrants

On at least six occasions, the Board communicated to non-dentists considering opening
teeth whitening businesses that teeth whitening services could only be legally provided
by dentists or by dental hygienists supervised by dentists. (CX0106 at 005; CX0206 at
004-005; Valentine, Tr. 564-567; CX0056 at 005; CX0291 at 002-003; CX0523 at 001).
In other situations, the Board evasively avoided answering the question or simply sent the
inquiring party the Board’s unauthorized practice law policy relating to teeth whitening,
which expressly stated that Board members would not answer questions about whether a
specific teeth whitening practice violated the law. (CX0544 at 001-002; CX0446 at 001-
002; CX0266 at 001; CX0472 at 001; CX0414 at 001; CX0426 at 001; CX0421 at 002-
003).

1. The Board Told Prospective Teeth Whiteners That Any Service
Associated with Teeth Whitening Not Performed or Supervised by a
Dentist Is Unlawful.

The Board discussed teeth whitening in open session during its August 10-11, 2007
Board meeting. Jim Valentine of WhiteSmileUSA inquired into whether his company
could market a teeth whitening product and procedure known as LightWhite to spas and
salons operated by non-dentists. Mr. Valentine stated that he adequately explained to the
Board that the WhiteSmile process was self-application by the customer with no touching
of the patient’s mouth by the WhiteSmile operator. “Upon review of the literature, it was
determined that the application of this product constituted the practice of dentistry and
must be provided by a licensed dentist . . .. Only dentists and properly licensed and
supervised auxiliaries may assist in the removal of stains, accretions or deposits from the
teeth of other humans. This would include the application of bleaching gels or similar
materials to a customer’s teeth and using curing lights or similar methods to speed the
process.” (CX0106 at 005; CX0206 at 004-005; Valentine, Tr. 564-567).

At the August 10-11, 2007 Board meeting, the Board also discussed an inquiry by Frank
Recker, an attorney representing Whitescience, into whether Whitescience could market
its teeth whitening product to spas and salons operated by non-dentists. Very similarly to
its reply to Mr. Valentine, the Board responded that “[u]pon review of the literature, it
was determined that the application of bleaching gels or similar materials to human teeth
and the use of a light to speed the curing process constituted the practice of dentistry. . .
. (CX0106 at 005; CX0206 at 005).

In a Board meeting on February 9, 2007 Board members discussed a letter from Mr.
Chad Hinrichs requesting the Board’s interpretation of “with supervision” and “without
supervision”with regard to licensed dental hygienists. Mr. Hinrichs planned to open
teeth whitening centers in North Carolina where dental hygienists would perform
whitening procedures without dentist supervision. The Board directed Mr. White to reply
to Mr. Hinrichs with the Board’s definition of “supervision.” (CX0056 at 005).
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On January 16, 2008 a person contacted Ms. Friddle of the Board to ask if North Carolina
law required a license to operate a teeth whitening business catering to the public. The
understanding the person had was that because the teeth whitening product being offered
was similar to OTC products currently being sold, and since the customer handles the
product themselves without contact by the store operator, a license was not required.
(CX0522 at 001).

In an e-mail dated January 17, 2008, Board counsel Carolin Bakewell informed a non-
dentist teeth whitener — in response to the teeth whitener’s inquiries into the legality of
teeth whitening in North Carolina — that the Dental Practice Act defines the practice of
dentistry to include the “removal of stains and accretions.” Ms. Bakewell informed the
inquiring teeth whitener that his or her whitening business, which provides customers
with a personal tray with a whitening solution and use of a whitening light, violated the
statute because it was designed to remove stains from human teeth. Ms. Bakewell further
told the inquiring teeth whitener that the statute is not limited to situations where the non-
dentist touches the customer’s mouth. (CX0291 at 002-003).

On February 11, 2008, Mr. Chris Francis e-mailed Mr. Bobby White at the Board
inquiring about what he would need as far as approval from the Board to lawfully open
up a teeth whitening kiosk. Mr. Francis was intending to sell the BleachBright teeth
whitening system, and the leasing office at Southpoint Mall suggested he contact the
Board. (CX0542 at 001).

On February 12, 2008, Board counsel Carolin Bakewell responded to an e-mail from
Craig Francis inquiring about what he needed to do in order to lawfully operate a mall
whitening kiosk. Ms. Bakewell informed Mr. Francis he “may not operate a whitening
kiosk except under the direct supervision of a licensed North Carolina dentist. The
prohibition remains the same even if the customer inserts the whitening tray themselves.”
(CX0523 at 001).

In an e-mail sent on March 4, 2008, Mr. Bobby White told Dr. Hardesty and Ms. Carolin
Bakewell that a teeth bleaching company wanted to meet with the Board, and that Mr.
White recommended giving the bleaching company that opportunity because “[t]hat
would negate any potential allegation that ‘the Board would not listen to us.”” (CX0370
at 001).

2. The Board Created Uncertainty for Non-dentists Considering
Entering the Market by Refusing to Communicate Clear Enforcement
Standards

On March 17, 2008, Bobby White wrote that the Board had been receiving *“a number of
inquiries from people who own or are contemplating owning” a teeth whitening kiosk.
(CX0237 at 001). :
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On March 17, 2008, Bobby White circulated to Board members, Ms. Bakewell, and Ms.
Friddle a proposed memorandum on unauthorized practice as it related to teeth
whitening. The memo stated that the “Board will investigate complaints regarding
unlicensed individuals who assist members of the public in removal of stains, deposits, or
accretions by the application of chemical bleaching agents to the teeth.” The memo
further stated that actions taken by the Board would be on a “case-by-case” basis, and
that the Board could not give advice about whether a particular type of method of teeth
whitening violated the statute. (CX0236 at 001-002).

On March 24, 2008, Mr. Chris Craig e-mailed Ms. Carolin Bakewell inquiring about
what the Board would consider lawful non-dentist teeth whitening. (CX0255 at 001).

On March 24, 2008, Mr. Bobby White sent to Mr. Carl Barrister by e-mail a copy of the
Board’s statement on the Unauthorized Practice of Dentistry. The policy recited North
Carolina General Statute §§ 90-29(2); 90-29(7); and 90-29(13). It stated “[i]t is the duty
of the North Carolina State Board of Dental Examiners to investigate all complaints
received from the public. . . . The Board is unable to give legal advice regarding whether
a particular type or method of chemical bleaching is in violation of the statute. Any
person without an appropriate license who engages in any of the action [sic] outlined
above should seek the advice of legal counsel to determine if his or her actions would
constitute the unauthorized practice of dentistry.” (CX0544 at 001-002).

On May 8, 2008, Algert Agricola of Ryals, Plummer, Donaldson, Agricola, & Smith in
Montgomery, Alabama sent an e-mail to Bobby White seeking information about the
Board’s teeth whitening decisions, policies, and Board minutes. Bobby White appears to
have forwarded a copy of the Board’s policy statement to Mr. Agricola. (CX0446 at 001-
002). ' '

On March 21, 2009, Mr. Ronald Haynes of Pro White, Inc., in New York, asked Mr.
White for information regarding laws defining parameters within which a non-dental
teeth whitening kiosk might operate. Mr. Haynes was interested in expanding his
business to North Carolina and considered abiding by state law a priority. (CX0267 at
001-005).

On March 23, 2009, Ms. Carolin Bakewell responded to Mr. Haynes’s inquiry by
evasively stating that the Board had recently filed two lawsuits against spas that offered
teeth whitening without a supervising dentist. When Mr. Haynes followed-up by asking
why those two spas were singled out for lawsuits when others were still operating in
North Carolina, Ms. Bakewell stated in a March 24, 2009 e-mail that she “was not in a
position to answer that question.” (CX0266 at 001).

In an e-mail sent on November 13, 2009, Ms. Regina Jenkins inquired to the Board about
the legality of purchasing and using a teeth whitening accelerator in her spa; Ms. Jenkins
stated that the customers would be “doing the treatment to themselves.” (CX0473 at
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002). In an e-mail sent on November 18, 2009, Bobby White responded to Ms. King’s e-
mail by explaining that the Board would be formulating a policy regarding teeth
whitening at its upcoming meeting, and the Ms. King should contact him again in a
month for an answer to her question. (CX0472 at 001).

On March 24, 2010, the Board received correspondence from Mr. Joshua Granson, Vice
President and International Marketing Director of Beyond Dental & Health, teeth
whitening product manufacturers. Mr. Granson requested a formal statement relating the
Board’s policy on non-dental teeth whitening provision. He stressed the potential
economic loss posed by unclear policy, citing a $12.8 billion nationwide market to which
North Carolina contributed. (CX0412 at 001). '

On March 31, 2010, Mr. White forwarded Mr. Granson’s request the Board received on

March 29, 2010 to Drs. Morgan, Holland, and Owens. Mr. White recommended sending
the matter to “Noel”, referring to Mr. Noel Allen of Allen & Pinnix, PA, for a response
and copying Ms. Bakewell on the forward. (CX0414 at 001).

On April 7, 2010, Dr. Owens asked Mr. White who sent requests to the Board in his e-
mail regarding whitening policy. Later that day, Mr. White informed Dr. Owens that
both the Beyond Spa group and Ms. Kaya Salwin, counsel for a non-dental teeth
whitening company in Michigan, sent requests to the Board. (CX0426 at 001).

On April 7, 2010, Ms. Kaya Salwin, an attorney based in Toledo, Ohio, e-mailed Mr.
White thanking him for agreeing to send the Board’s policy on non-dental teeth
whitening provision. On April 9, 2010, Ms. Salwin again e-mailed Mr. White, informing
him that she had scheduled an April 12, 2010 meeting with the Cosmetology Board to
discuss non-dental teeth whitening provision. She again requested the Board’s policy on
the issue in hopes of receiving it in time to discuss it during said meeting. (CX0421 at
002-003).

The Board refused to meet with members of the cosmetic teeth whitening industry.
(Osborn, Tr. 692; Nelson, Tr. 783-784; CX0521 at 001).

Jurisdiction and Related Matters
A. The Board Is a Person Within the Meaning of the Federal Trade

Commission Act

The Board is an agency of the State of North Carolina, and is charged with regulating the
practice of dentistry in the interest of the public health, safety, and welfare of the citizens
of North Carolina. (Joint Stipulations of Law and Fact q 1; State Action Opinion at 4).
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The Dental Board is a “person” within the meaning of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45. (State Action Opinion at 5-6).

B. The Acts and Practices of the Board Are In or Affect Commerce

The acts and practices of the Dental Board, including the acts and practices alleged
herein, are in commerce or affect commerce, as “commerce” is defined in Section 4 of
the Federal Trade Commission Act, as amended, 15 U.S.C. § 44. (Commission
Complaint  6).

Dentists and non-dentist teeth whiteners in North Carolina compete to provide teeth
whitening services to consumers in North Carolina. (Kwoka, Tr. 982, 994, 996-997, 998,
1172; RX0078 at 010; CX0826 at 034 (Baumer, Dep. at 126-127)). '

OTC teeth whitening products are competitive alternatives available for North Carolina
consumers. (Kwoka, Tr. 983; CX0654 at 004; Giniger, Tr. 118-121, 208-210; CX0560 at
030 (Feingold, Dep. at 111-113)).

OTC teeth whitening products are manufactured outside the State of North Carolina and
are distributed and sold in North Carolina through a wide variety of retail outlets.
(CX0560 at 030 (Feingold, Dep. at 111-113); CX0566 at 016 (Hardesty, IHT at 58-59);
Kwoka, Tr. 983).

Manufacturers of teeth whitening equipment and products used by dentist and non-dentist
teeth whiteners are located outside the State of North Carolina. (Joint Stipulations of
Law and Fact 4[] 21 (non-dentist teeth whiteners in North Carolina bought brand name
products, including WhiteSmileUSA, BriteWhite, Beyond White Spa, Beyond Dental &
Health, and Spa White) and 25 (dentist teeth whiteners in North Carolina used products
by Zoom! and Bright Smile); Valentine, Tr. 520, 561, 567 (sells and licenses a whitening
system manufactured by DaVinci in California, and once operated in North Carolina)).

WhiteScience, a manufacturer of non-dentist teeth whitening systems located in
Alpharetta, Georgia, sells its products nationally, and has sold some of its products into
North Carolina. (Nelson, Tr. 733-734).

WhiteScience operates in over 40 states. (Nelson, Tr. 800).

BriteWhite, a manufacturer of non-dentist teeth whitening systems located in Jasper,
Alabama, sells its products nationally, and has sold some of its products into North

Carolina. (Osborn, Tr. 668-670).

BriteWhite’s products have been sold to customers in Florida, California, New York,
Illinois, Ohio, Indiana, Texas, North Carolina and other states. (Osborn, Tr. 668-670).
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Dr. Hardesty originally purchased the Zoom! in-office whitening system from Discus
Dental in 2002 or 2003, but no longer actively uses this product in his office. (CX0565
at 027 (Hardesty, Dep. at 98-100)).

Dentist and non-dentist teeth whiteners in North Carolina used instrumentalities of
interstate commerce and communication in the conduct of their businesses, including
without limitation, the telephone and the internet to communicate with manufacturers of
teeth whitening equipment and products located outside the State of North Carolina.
(CX0268 at 001-002; CX0313 at 001-002; CX0605 at 003-004; CX0610 at 001-005;
CX0036 at 003; CX0119 at 001-002; CX0620 at 001; CX0045 at 003; CX0054 at 006;
CX0281 at 001; CX0312 at 001; Hughes, Tr. 934-936; Wyant, Tr. 861, 863-866).

Dentist and non-dentist teeth whiteners in North Carolina purchase and receive products
and equipment that are shipped across state lines by manufacturers and suppliers located
outside the State of North Carolina. (CX0050 at 001; CX0565 at 027 (Hardesty, Dep. at
98-100); Osborn, Tr. 668-670; Nelson, Tr. 733-734; Hughes, Tr. 934-936; CX0655 at
001 to 003; Wyant, Tr. 861, 863-864, 868-869, 891).

Dentist and non-dentist teeth whiteners in the State of North Carolina transfer money and
other instruments of payment across state lines to pay for teeth whitening equipment and
products received from manufacturers located outside the State of North Carolina.
(CX0050 at 001; CX0565 at 027 (Hardesty, Dep. at 98-100); Osborn, Tr. 668-670);
Nelson, Tr. 733-734; Wyant, Tr. 861, 863-864, 868-869, 891).

The Board sent at least 40 Cease and Desist Orders to non-dentist teeth whiteners in
North Carolina that contained various headings in bold capital letters, such as the
following: “NOTICE AND ORDER TO CEASE AND DESIST” or “NOTICE TO
CEASE AND DESIST.” (Joint Stipulations of Law and Fact 9 30; CX0042 at 001 to
041; Kwoka, Tr. 990; RX0078 at 008; CX0050 at 002-003; CX0069 at 001-002; CX0074
at 001-002; CX0077 at 001-002; CX0096 at 001-002; CX0097 at 001-002; CX0386 at
001-002; CX0654 at 005). Some recipients of Cease and Desist Orders sent copies of
those Orders to their out-of-state suppliers of products, equipment, or facilities. (CX0119
at 001-002; CX0052 at 005).

The Dental Board sent at least eleven letters to third parties, including out-of-state
property management companies that indicated:

North Carolina law specifically provides that the removal of stains
from human teeth constitutes the practice of dentistry. See N.C.
Gen. Stat. 90-29(b)(2), a copy of which is enclosed. The
unauthorized practice of dentistry is a misdemeanor. See N.C.
Gen. Stat. 90-40, a copy of which is also enclosed

It is our information that the teeth whitening services offered at
these kiosks are not supervised by a licensed North Carolina
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dentists. Consequently this activity is illegal.

(Joint Stipulations of Law and Fact 4 31; CX0203 at 001; CX0204 at 001 (CBL &
Associates, Chattanooga, Tennessee); CX0205 at 001; CX0259 at 001; CX0260 at 001
(General Growth Properties, Chicago, Illinois); CX0261 at 001 (Hendon Properties,
Atlanta, Georgia); CX0262 at 001; CX0263 at 001; CX0323 at 001; CX0323 at 001;
CX0325 at 001). As the result of the mall letters and the Cease and Desist Orders, out-
of-state mall operators would not rent kiosks or in-line stores to non-dentist teeth
whiteners in North Carolina. (Gibson, Tr. 627-628, 632-633; Wyant, Tr. 876-880, 881-
884; CX0629 at 001-002; CX0255 at 001-002; CX0647 at 002; CX0525 at 001).

The Board sent Cease and Desist Orders to out-of-state manufacturers of teeth whitening
products used by non-dentist teeth whiteners in North Carolina. (CX0100 at 001
(December 4, 2007, Cease and Desist Order to WhiteScience, Roswell, GA); CX0122 at
001 (October 7, 2008, Cease and Desist Order to Florida White Smile in Orlando, FL)).

Economic Analysis of the Board’s Conduct
A. Market structure

There are four alternative methods of accomplishing teeth whitening: (1) in-office dentist
provided teeth whitening; (2) dentist provided take-home teeth whitening kits; (3) OTC
teeth whitening strips; and (4) non-dentist teeth whitening provided in spas or mall
kiosks. (CX0822 at 003; Kwoka, Tr. 981-984, 1168; Baumer, Tr. 1845).

Each of the alternative methods of teeth whitening satisfies different preferences among
consumers as to how they want to accomplish the teeth whitening — preferences regarding
price, speed, convenience, and the availability of assistance. (Kwoka, Tr. 994-995).

Dentist in-office teeth whitening employs a relatively high concentration of peroxide that
necessitates the use of protective measures to prevent damage to the gums during the
whitening process. (RX00078 at 006). The advantage of dentist in-office whitening is
that consumers can obtain effective teeth whitening with one visit to the dentist. The
disadvantages to dentist in-office teeth whitening are that it is relatively expensive
compared to the alternatives, and it requires making an appointment with the dentist that
may not be at a convenient time for the consumer. (Kwoka, Tr. 981-982).

Dentist in-office teeth whitening ranges widely in price, but charges between $400 and
$500 are common. (Kwoka, Tr. 982; RX00078 at 006-007).

Dentists also offer take-home whitening kits that consumers self-administer after a
consultation with the dentist. “Take-home kits offer the consumer the convenience of
whitening with a lower concentration of hydrogen peroxide, safe enough to use at home,
as well as the consultation with the dentist.” Take-home Kits are less expensive than the
dentist in-office procedure and are also relatively effective at whitening teeth. On the
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‘other hand, the consumer is required to apply the product at home a number of times

without assistance. (Kwoka, Tr. 982-983; CX0654 at 004).

“An innovative and simpler [alternative] for whitening teeth involves the use of over-the-
counter (OTC) strips that customers can purchase from drug stores and other merchants
much as they purchase toothpaste.” Consumers self-apply the OTC strip, which contains
a relatively low concentration of peroxide, directly to their teeth. The OTC strips have
the advantages of the convenience of at-home treatment as well as low cost compared to
the other alternatives — between $25 and $75. The OTC strips are effective when used
over a period of days or weeks. The disadvantage is that OTC strips require diligent and
repeated application by the consumer. (Kwoka, Tr. 983; CX0654 at 004).

The most recent alternative method of teeth whitening is non-dentist provided whitening
at spas, salons, and mall kiosks. This involves the provision of a kit to the consumer and
assistance in the form of instruction and guidance from the operator on-site. Non-dentist
whitening has the advantage of one-stop whitening at a reasonable level of peroxide

- concentration. It is also effective at whitening teeth but with a significantly lower cost in

comparison to in-office dentist teeth whitening. (Kwoka, Tr. 983-984; CX0654 at 004).

The cost of non-dentist teeth whitening varies but seemingly ranges between $75 and
$150. (Kwoka, Tr. 984; CX0654 at 004).

Because each alternative method of teeth whitening offers consumers unique

- characteristics, there is no “best product” capable of being the dominant preference for all

consumers. (Kwoka, Tr. 1002-1003).
1. Dentist, In-Office Teeth Whitening Services

Dentist provided in-office bleaching, also known as dental chair-side bleaching, typically
uses highly concentrated hydrogen peroxide (25% to 35%), applied multiple times during
a single office visit. At these concentrations, using a gingival barrier is recommended to
prevent gingival irritation. (Giniger, Tr. 169, 172; CX653 at 021).

Dental chair-side bleaching can be done with or without the use of an accelerator light,
which emits heat and ultra-violet radiation (UV) to accelerate whitening. (Giniger, Tr.
169; CX0653 at 021, 027).

To complement the accelerator light, dental chair-side formulations may also contain a
photo or thermal activator, a chemical designed to interact with the light or heat to cause
the peroxide to break down more quickly. (Giniger, Tr. 169, 172; CX0653 at 021;
CX0809A; CX0809B).

Many dentists today use lights, such as light emitting diode (LED) lights, which generate
neither appreciable UV nor heat, above the ambient temperature. (Giniger, Tr. 187-188;
CX0632 at 011).

65



431.

432.

433.

434.

435.

436.

437.

Consumers of in-office whitening wear protective glasses to prevent eye injury from the
spatter of hydrogen peroxide as it is applied directly to the teeth or from UV in the event
the dentist uses a UV-emitting light. (Giniger, Tr. 181-191).

CX809 is a dentist teeth whitening kit that contains 35% hydrogen peroxide. The
package contains four syringes and two applicator tips. One syringe has a black color
and contains the light-activated gingival barrier material. The second and third syringes
contain the thickening agent and peroxide, which are mixed together moments before it is
applied onto the teeth. The fourth syringe contains a desensitizer, such as potassium
nitrate or fluoride, that is applied to teeth after the bleaching to prevent or lessen
sensitivity. The package also contains two clear curved applicator tips; these would be
affixed to the end of the syringe to allow the efficient placement of the gel onto the tooth
surface. (CX0809A; CX0809B; Giniger, Tr. 174-177).

The ingredients contained in CX0809, or any other professional teeth whitening product,
are listed on the product’s material safety data sheet (MSDS). The MSDS is available by
request from the manufacturer. (Giniger, Tr. 178).

Dental chair-side bleaching is performed by a dentist or supervised assistant in a dental
chair at the dentist’s office. The procedure usually takes one to two hours to complete.
From the dentist’s perspective, this is a resource intensive procedure. (Giniger, Tr. 179-
180; CX653 at 039).

During a lengthy preparatory time of up to a 30 minutes, the patient’s teeth are exposed
using cheek retractors and the gums are isolated using a brushed-on plastic polymer that
is hardened by a curing light so as to prevent the gums from being exposed to the high
peroxide concentration of the whitening gel. The gel is painted on the front surface of
the teeth and left to work, usually for a 20 minute period. At this point an accelerator
light, such as the ones in the Sapphire, BriteSmile, LumaArch, or Zoom2 (the most
popular among dentists) systems, may be employed to hasten the chemical reaction of the
bleaching process. After 20 minutes, the gel is usually suctioned off the teeth using a
dental vacuum. The gel is reapplied, the light (if used) is set again, and the treatment is
repeated up to two more times for a total of 60 minutes of actual bleaching time.
(Giniger, Tr. 164-172; CX0653 at 040).

The principal benefits of in-office bleaching are that it is quick, convenient, and provides
immediate results. Additional benefits include professional service, guidance, and
support. (Giniger, Tr. 180-181).

Dentist provided chair-side bleaching is the most costly bleaching alternative, often
costing between $400 and $800. (Giniger, Tr. 119-120 ($400 to $700); CX0653 at 040
($500 to $800); Valentine, Tr. 552 ($600 to $800); Wyant, Tr. 860 (approximately $900);
CX0570 at 043-044 (Owens, Dep. at 167-168) (approximately $500)).

66



438.

439.

440.

441.

442.

443.

444.

445.

2. Dentist, Take-Home Teeth Whitening

Dentist provided at-home bleaching regimens typically use low concentrations of
hydrogen peroxide or carbamide peroxide, applied daily for as long as overnight or over
a period of weeks or months. (Giniger, Tr. 119-121; CX0652 at 019-020).

The delivery system for a dentist provided take home system is a custom fabricated
bleaching tray. The tray is created either by the dentist, hygienist or technician, and takes
roughly 30-45 minutes to fabricate. This type of system generally costs between $350
and $500, which includes the examination and teeth whitening materials used in
conjunction with the tray. (Giniger, Tr. 200). '

CX0806 comprises the Whiter Image Teeth Whitening Gel Syringes - Premium Strength.
It is a dentist provided take-home product containing gel-filled syringes that would be
sent home with a patient along with the custom fabricated bleaching tray. (Giniger, Tr.
202-203). :

Dentist provided take-home products are usually more expensive than any non-dentist
provided alternative. (Compare CX0653 at 043 (non-dentist take home product costs
between $40 and $80) with Giniger, Tr. 201(typical price of dentist provided take home
kit is $350 to $500)).

3. Over-the-Counter Products

OTC products typically use relatively low concentrations of hydrogen peroxide or
carbamide peroxide, applied daily for as long as overnight. OTC products are sold in a
variety of locations including pharmacies, groceries, over the internet, and even by
dentists. (Giniger, Tr. 205-206).

In recent years, manufacturers have developed unique tray-less methods for OTC at-
home bleaching. Crest Whitestrips from Proctor and Gamble (P&G) was one of the first
OTC teeth bleaching products on the market, and it remains the number one selling
product today. When first made available to consumers in the year 2001, Whitestrips
contained approximately 5% hydrogen peroxide. Now, the bleaching agent in the most
popular Whitestrips is nearly three times as strong as ten years ago. Other manufacturers
have also developed generic whitening strips as well, and the concentration of hydrogen
peroxide in these strips has also increased significantly over the years. (CX0653 at 041).

CX0808 is a box of Crest Whitestrips using 9% hydrogen peroxide. (Giniger, Tr. 204-
205).

Strip delivery systems are relatively inexpensive, usually costing between $25 and $80
per box, depending on the amount of strips supplied in the kit and the concentration of
the bleach. The whitening results with these strips are highly variable because user
compliance is variable; a great many consumers will not complete the whitening regimen,
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which may require as much as 30 days of daily use. (CX0653 at 041-042).

OTC whitening products are available in a delivery system where gels are applied to the
teeth by trays that are filled with peroxide material with tubes or syringes. This was the
OTC option available to consumers before the more popular “strips” became available.
The issue with tray products is that “people get bored and oftentimes they don’t complete
the whole regimen.” (Giniger, Tr. 206-207; CX0653 at 041-042).

4. Non-Dentist Teeth Whiteners

Non-dentist provided chair-side bleaching, also called non-dentist bleaching or non-
dentist teeth whitening, typically use a mid-level hydrogen peroxide/carbamide peroxide
concentration, typically equivalent to 16% or less of hydrogen peroxide. The product is
usually applied once during a single visit. (Giniger, Tr. 182-183; CX0653 at 021).

Lay-operated bleaching centers may use lights during the procedure. However, unlike
dentists, lay operated facilities exclusively use LED lights, which produce no UV
radiation and little heat above the ambient temperature. (Giniger, Tr. 182-183; CX0653
at 021).

In most, if not all jurisdictions, operators are not permitted to touch the consumer.
(Giniger, Tr. 184). To accommodate this, most manufactures use a tray delivery system,
which is often pre-impregnated with peroxide. (Giniger, Tr. 187, 385).

CXO0805 is the Whiter Image Prefilled Teeth Whitening Tray - single use; it is a product
that would be used in a non-dentist chair-side bleaching procedure. The product is
supplied in a sterile pouch, and is a one-size-fits-all mouth tray containing 26% hydrogen
peroxide. Inside the tray is a sponge which is pre-impregnated with the peroxide to
prevent its unwanted dispersal into the oral cavity. Finally, there is a lens on the outside
of the mouthpiece to concentrate the LED light used in the Whiter Image system.
(Giniger, Tr. 183-186, CX0805).

CX0817 is the WhiteScience box containing the SpaWhite single use products that would
be used in a non-dentist chairside bleaching procedure. (CX0817-A is the customer
information document that is contained inside CX0817.) The box’s contents include, for
use prior to bleaching, customer-administered products to clean residue of the teeth and a
mouth rinse. The bleaching tray is supplied in a sterile pouch which the customer opens
by tearing at the notch in the Mylar bag. Inside the tray is a foam strip which contains
27% to 28% carbamide peroxide. The customer, having placed the tray in the mouth,
adjusts the LED light, which is automatically set for 20 minutes, and turns the light on.
(Nelson, Tr. 730-731, 757-768).

CXO0811 is an LED light manufactured by Lightnew that could be used in a non-dentist
bleaching center. (Giniger, Tr. 186-188).
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In a typical non-dentist bleaching procedure, the operator will instruct the consumer to
unseal the pouch and insert the tray containing bleaching gel into their mouth. The
consumer will thereafter position the LED light, sit in an operator provided chair, and let
the whitening gel work for between 15 minutes and one hour. Afterwards, the bleaching
tray is removed by the consumer and thrown away, and the light is disinfected. (Giniger,
Tr. 188-189).

In Dr. Giniger’s experience, lay bleaching facility operators do not touch the mouth of
the customer during the whitening procedure. (Giniger, Tr. 189, 386).

Consumers of non-dentist chair-side bleaching do not have to wear protective glasses
because there is no risk of spatter from the products (due to the nature of the delivery
system) and any LED light emits little UV radiation. (Giniger, Tr. 191-192).

A gingival barrier is not required in a non-dentist bleaching procedure because the
concentration of peroxide used is non-caustic, and often the delivery system, such as a
sponge in the mouthpiece that is pre-impregnated with peroxide, prevents unwanted
dispersal of peroxide into the oral cavity. (Giniger, Tr. 192; CX0653 at 020-021).

Dr. Giniger demonstrated the use of a typical non-dentist teeth whitening system. Dr.
Giniger stated that a typical lay-provided teeth whitening system would generally use a
lower strength peroxide than used in dental chair-side teeth bleaching, and contain a
mouthpiece, that is impregnated with the bleaching material in a sealed and sterile pouch.
Then, using CX0805 to demonstrate, Dr. Giniger described the following steps to using
this non-dentist teeth whitening product: (1) the consumer opens the sterile pouch; (2) the
consumer inserts the tray into his or her own mouth; (3) the consumer often is provided
with a cool, LED light that the consumer can place near his or her mouth; (4) the allotted
time passes per the product’s instructions and the mouth piece is removed by the
consumer and thrown away; and (5) the light is disinfected. The customer’s mouth is
never touched during this process by the lay operator. (Giniger, Tr. 182-189; CX0805
(admitted into evidence as a demonstrative); CX0811 (admitted into evidence as a
demonstrative)). Dr. Giniger placed this bleaching product in his mouth as he
demonstrated this process, and testified that no gingival barrier was necessary because of
the low concentration of peroxide being used. (Giniger, Tr. 185-186).

Mr. George Nelson of WhiteScience also demonstrated the use of his company’s non-
dentist teeth whitening system. Using CX0817 to demonstrate, Mr. Nelson described the
following steps to using the WhiteScience SpaWhite system: (1) open the sealed package,
(2) read the enclosed instructions; (3) use the provided “finger toothbrush” referred to as
a “Fresh Up”to remove residue from the teeth and rinse the mouth with the enclosed
“Brilliance rinse; (4) open the sealed sterile package containing the mouth piece; (5)
insert the tray into the mouth; (6) placed an LED light near the mouth; (7) allow the
allotted time to pass and then remove and dispose of the mouth piece; (8) rinse again with
the Brilliance rinse. The mouth of the customer is never touched by the lay operator.
(Nelson, Tr. 757-766; CX0817 (admitted into evidence as a demonstrative)). Mr. Nelson

69



459.

460.

461.

462.

463.

464.

465.

inserted the mouth piece from CX0817 into his own mouth while discussing the use of
the system. (Nelson, Tr. 764).

Mr. Nelson also testified about a video clip that shows this same process. (Nelson, Tr.
746-754; CX0820; CX0820-A (admitted into evidence as a demonstrative)).

Non-dentist chair-side bleaching is highly accessible, located most often in large
shopping malls. No appointment is required. Many operators offer both light-activated,
single session chair-side systems and OTC take home products for the consumer to
choose from. The key difference between this option and the OTC option is that in lay-
operated teeth bleaching centers, consumers are offered professional or near-professional
strength products that can be self-applied in ways similar to those used by dental
professionals. (CX0653 at 042).

Non-dentists typically provide service, support, advice as allowable (based on training by
the manufacturers of the bleaching products/services they provide) and their own
experience, which may be considerable in that teeth bleaching may be the sole service
they offer. (CX0653 at 022; Nelson, Tr. 752; Wyant, Tr. 865-868; Valentine, Tr. 532-
544).

Chair-side bleaching from a non-dentist is “quick and convenient,” completed in only a
single bleaching session. The cost of a complete chair-side teeth bleaching session in a
lay-operated bleaching center is typically about between $75 and $150. (CX0653 at 022,
043; Kwoka, Tr. 984; CX0654 at 004).

The lay-operated bleaching centers may also sell a line of take home bleaching kits, some
of which include self-adapted bleaching trays, and others of which are sold with silicone
stock trays. These kits typically include a moderate strength carbamide peroxide gel or a
hydrogen peroxide gel, which are therefore pH neutral to slightly acidic. They typically
are only slightly more expensive than Crest Whitestrips®, usually costing between $40
and $80. Consumers most frequently are instructed to use the at-home kits for up to 30
minutes per day for 14 days, however they will begin to see a “notable” whitening within
three days. (CX0653 at 053; Giniger, Tr. 201-202).

CX0810 comprises the Whiter Image Teeth Whitening Kit - Deluxe Home Addition. It is
a take-home bleaching product containing four syringes of 12% hydrogen peroxide gel, a
silicone stock tray, an instruction booklet, and a tray storage case. After customizing the
bleaching tray, the consumer must insert the gel into each tooth depression, and wear it
for between 15-30 minutes a day for fourteen days. (Giniger, Tr. 193-196).

B. Dentists and Non-dentists Compete in the Sale of Teeth Whitening Products
and Services :

Except to the extent that competition has been restrained as alleged herein, and
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depending on their geographic location, dentists and non-dentists providing teeth
whitening services in North Carolina compete between and among themselves, and with
dentists serving on the Board. (Finding Y 466-544).

There are four alternative methods of accomplishing teeth whitening: (1) in-office
dentist-provided teeth whitening; (2) dentist-provided take-home teeth whitening kits; (3)
OTC teeth whitening strips; and (4) non-dentist teeth whitening provided in spas or mall
kiosks. (CX0654 at 003; Kwoka, Tr. 981-984, 1168; Baumer, Tr. 1845).

Many of the non-dentist services have been specifically used and/or endorsed by dentists.
For example, the WhiteScience product is endorsed by Dr. Mills, Dr. First and Dr.
Verber, and the BEKS system has been endorsed by Dr. Trella Dutton. (Nelson, Tr. 731-
733; Osborn, Tr. 658-659).

Teeth bleaching provided by (1) dentist in-office whitening and at-home whitening trays,
(2) non-dentists in their facilities and using at-home trays, and (3) consumers using OTC
products purchased at retail, all share characteristics and differ in ways that are important
to consumers, including immediacy of results, ease of use, provider support, and price.
(Giniger, Tr. 118-121; Haywood Tr. 2915-2917; Kwoka, Tr. 994-995; CX0653 at 005).

Chair-side bleaching, whether provided by dentists or non-dentists, is quick and
convenient, usually limited to a single bleaching session. In contrast, take-home products
require numerous bleaching sessions over many days or weeks. (Giniger, Tr. 118-119;
CXO0653 at 005).

If consumers want a brighter, whitener smile within 24 hours because they have an event -
the next day, their choices are to go to a dentist for a treatment like Zoom! or to go to a
non-dentist kiosk or salon for whitening. (CX0560 at 048 (Feingold, Dep. at 184-185);
Nelson, Tr. 766-767).

The amount of time it takes to whiten the teeth is important to some consumers of tecth
whitening services. (Hardesty, Tr. 2812-2813; Nelson, Tr. 766).

Dentists provide professional service, support, and advice. Non-dentists typically
provide service, support, and advice — as allowable under applicable laws — based on
training by the manufacturers of the bleaching products/services they provide and their
own experience, which may be considerable in that teeth bleaching may be the sole
service they offer. Take-home products come with instructions and little, if anything,
more. (Giniger, Tr. 119; CX0653 at 005).

Consumers are best served by having a variety of safe teeth bleaching alternatives. Some
consumers appreciate the quick results from chairside teeth whitening, want more or less
support and advice, and are more or less cost sensitive. (Giniger, Tr. 126-128; CX0653
at 009).
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Dentist provided teeth bleaching ($400-$800) is typically more expensive than non-
dentist teeth bleaching (§100-$150). However, non-dentist chair-side teeth bleaching is a
particularly good substitute for dentist-provided chair-side teeth bleaching for consumers
interested in getting quick results. (Giniger, Tr. 119-120, 181, CX0653 at 005, 040).

There is an inverse correlation between the necessity of a dental procedure and a patient’s
decision against requesting it due to economic pressure. Therefore, cosmetic dental
procedures have been requested less frequently during the economic recession. (RX0076
at 044 (Parker, Dep. at 170-172)).

A price-driven consumer, in times of economic pressure, will more likely request teeth
whitening at a kiosk or salon than at a dentist’s office. (CX0578 at 045 (Parker, Dep. at
172)).

Dentist provided take-home products are usually more expensive than any non-dentist
provided alternative. (Compare CX0653 at 043 (non-dentist take-home product costs
between $40 and $80) with Giniger, Tr. 201 (typical price of dentist provided take-home
kit is $350 to $500)).

OTC products ($20-$60) are the least expensive alternative for consumers. These
products are good for cost-conscious consumers who are willing to self-apply bleaching
products over several days or weeks aided only by written instructions. However, it is
not a good substitute for chair-side teeth bleaching for those consumers intent on quick
results or wary about self-application of OTC products without supervision or support.
(Giniger, Tr. 120-121; CX0653 at 005).

Non-dentist providers of teeth whitening services in North Carolina have advertised that
they charge lower prices for their services than dentists charge for their teeth whitening
services, and generally do so. (CX0054 at 006 (Signature Spa of Hickory: $199.99);
(CX0043 at 005 (Bleach Bright salon: $99); CX0198 at 002 (Movie Star Smile salon:
$99); CX0365 at 002 (“They charge $100!””); CX0030 at 007 (One West Salon &
Aesthetics Day Spa: $169); CX0556 at 040 (Burnham, Dep. at 151-152)).

Non-dentist providers of teeth whitening services in North Carolina have compared their
services to those provided by dentists with respect to price stating that their prices are
lower than the prices charged by dentists. (CX0096 at 004; CX0103 at 014-015; CX0043
at 005; CX0108 at 009; Kwoka, Tr. 999).

Dr. Burnham discussed with other Board members that consumers may choose to go to a
kiosk teeth whitener to get their teeth whitened rather than a dentist. (CX0556 at 040
(Burmham, Dep. at 152)).

Dentists in North Carolina often make claims in advertisements that they practice
“Cosmetic Dentistry,” including the provision of teeth whitening services. (CX0641 at
001-002, 004, 013, 015-018, 020, 024-027, 029-032, 039, 043-044, 048-049, 052, 059-
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060, 063-067).

Teeth whitening is a frequently requested procedure in dentist offices. (CX0555 at 027
(Brown, Dep. at 100)).

Consumers want their teeth whitened because “anything cosmetic sells.” (CX0555 at 034
(Brown, Dep. at 129)).

Non-dentist providers of teeth whitening services in North Carolina have compared their
services to teeth whitening provided by dentists with respect to efficacy. (CX0041 at
006-007; CX0096 at 004; CX0108 at 009).

Non-dentist teeth whiteners in North Carolina also have distinguished themselves from
dentists in terms of time and convenience. (CX0108 at 009; CX0054 at 006).

Non-dentist providers of teeth whitening services have advertised that they can whiten
teeth in one hour or less. (CX0308 at 007; CX0043 at 002; CX0078 at 002; CX0108 at
008; CX0054 at 006; CX0103 at 009).

Dentists differentiate themselves from non-dentist teeth whiteners in terms of

training, privacy, and professional ethics. (CX0595 at 003; CX0185 at 001).
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A non-dentist teeth whitener operating within two miles of a dentist could affect the
volume of teeth whitening services provided by the dentist. (CX0565 at 024 (Hardesty,
Dep. at 87)).

A dental practice that sought to do teeth whitening as an important part of its revenue
stream might react to the price charged by a nearby non-dentist teeth whitener by
reducing its own prices for teeth whitening. (CX0565 at 024 (Hardesty, Dep. at 87-88)).

Dentists promote teeth whitening in their offices. (CX0565 at 027 (Hardesty, Dep. at
98); Hardesty, Tr. 2869; CX0580 at 007 (Tilley, Dep. at 19); Tilley, Tr. 1999-2000;
Owens, Tr. 1452-1453).

Dr. Parker does not find Crest Whitestrips to either be competitive with dentists or to
affect dentist income. Dr. Parker occasionally recommends Crest Whitestrips to patients.
(CX0578 at 046-047 (Parker, Dep. at 177-178)).

There are four alternative methods of accomplishing teeth whitening: (1) in-office
dentist-provided teeth whitening; (2) dentist-provided take-home teeth whitening kits; (3)
OTC teeth whitening strips; and (4) non-dentist teeth whitening provided in spas or mall
kiosks. (CX0654 at 003; Kwoka, Tr. 981-984, 1168; Baumer, Tr. 1845).

Each method of teeth whitening satisfies different preferences among consumers as to
how they want to accomplish the teeth whitening — preferences regarding price, speed,
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convenience, and the availability of assistance. (Kwoka, Tr. 994-995).

Dentist in-office teeth whitening employs a relatively high concentration of peroxide that
necessitates the use of protective measures to prevent damage to the gums during the
whitening process. (RX0078 at 006). The advantage of dentist in-office whitening is
that consumers can obtain effective teeth whitening with one visit to the dentist. The
disadvantages to dentist in-office teeth whitening are that it is relatively expensive
compared to the alternatives, and that it requires making an appointment with the dentist
that may not be at a convenient time for the consumer. (Kwoka, Tr. 981-982).

Dentist in-office teeth whitening ranges widely in price, but charges between $400 and
$500 are common. (Kwoka, Tr. 982; RX0078 at 006-007).

Dentists also offer take-home whitening kits that consumers self-administer after a
consultation with the dentist. “Take-home Kkits offer the consumer the convenience of
whitening with a lower concentration of hydrogen peroxide, safe enough to use at home,
as well as the consultation with the dentist.” (CX0654 at 004). Take-home kits are less
expensive than the dentist in-office procedure and are also relatively effective at
whitening teeth. On the other hand, the consumer is required to apply the product at
home a number of times without assistance. (CX0654 at 004; Kwoka, Tr. 982-983).

“An innovative and simpler [alternative] for whitening teeth involves the use of OTC
(OTC) strips that customers can purchase from drug stores and other merchants much as
they purchase toothpaste.” (CX0654 at 004). Consumers self-apply the OTC strip, which
contains a relatively low concentration of peroxide, directly onto their teeth. The OTC
strips have the advantage of being a convenient at-home treatment and being low cost
compared to the other alternatives — between $25 and $75. The OTC strips are effective
when used over a period of days or weeks. The disadvantage is that OTC strips require
diligent and repeated application by the consumer. (CX0654 at 004; Kwoka, Tr. 983).

The most recent alternative method of teeth whitening is nondentist-provided whitening
at spas, salons, and mall kiosks. This involves the provision of a kit to the consumer and
assistance in the form of instruction and guidance from the operator on-site. Non-dentist
whitening has the advantage of being a one-stop whitening at a reasonable level of
peroxide concentration. It is also effective at whitening teeth but at a significantly lower
cost in comparison to in-office dentist teeth whitening. (Kwoka, Tr. 983-984; CX0654 at
004).

The cost of non-dentist teeth whitening varies but seemingly ranges between $75 and
$150. (Kwoka, Tr. 984; CX0654 at 004).

Because each alternative method of teeth whitening offers consumers unique
characteristics, there is no “best product” capable of being the dominant preference for all
consumers. (Kwoka, Tr. 1002-1003).
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Non-dentist and dentist teeth whitening compete with each other. (Kwoka, Tr. 994, 996-
997, 1172; RX0078 at 010 (“The fact that unauthorized teeth whitening operators
compete with legal alternatives [including dentists] is not surprising.”)).

First, the alternative methods of teeth whitening have a number of common

characteristics. All of the methods use some form of peroxide — hydrogen peroxide or
carbamide peroxide — and all involve application of that chemical in gel or strip form
directly onto the teeth. All of the methods trigger the same chemical process that results
in whiter teeth. These common features make the methods substitutes for each other.
(Kwoka, Tr. 997; Baumer, Tr. 1925).

Teeth whitening alternatives “that are more similar are closer substitutes and so compete
more closely.” (CX0654 at 007). “[I]t seems like you have a similar lineup [of
attributes] with the kiosk versus the dentist.” (CX0826 at 034 (Baumer, Dep. at 126-27)).

Dentist and non-dentist teeth whitening products tend to have greater concentrations of
hydrogen peroxide than do OTC products. (Giniger, Tr. 204-205).

Second, consumers choose among the alternative methods based on the characteristics
they prefer, as well as price, and by choosing reveal their preference for the diverse
alternatives. (Kwoka, Tr. 994-995).

Non-dentist teeth whitening is typically priced in between dentist and OTC teeth
whitening. (Baumer, Tr. 1926; CX0826 at 034 (Baumer, Dep. at 128)).

Consumers with the paramount priority of low cost will likely choose OTC strips over
the other alternative methods of teeth whitening. Their next best choice would likely be
non-dentist teeth whitening services. (Kwoka, Tr. 995).

Consumers that place the highest priority on speed of whitening results could prefer in-
office dentist whitening because it offers the highest concentration of peroxide and
delivers the quickest results. (Kwoka, Tr. 996). The closest substitute in terms of speed
is non-dentist teeth whitening. (Kwoka, Tr. 998 (consumers must choose between
dentists and non-dentist teeth whiteners for procedures limited to one treatment)).

The amount of time it takes to whiten the teeth is important to some consumers of teeth
whitening services. (Hardesty, Tr. 2812-2814; Nelson, Tr. 766-767).

Other characteristics which non-dentist and dentist services share include a third party
that provides information to the consumer, and the consumer being provided the product
by the third party. (Baumer, Tr. 1926; CX0826 at 033-034 (Baumer, Dep. at 125-126)).
If a consumer wants an effective “one-shot” teeth whitening the only ways to getting it
would be to go to a dentist or a non-dentist teeth whitener, such as those located in mall
kiosks. (Kwoka, Tr. 982-984, 998).
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If consumers want a brighter, whiter smile within 24 hours because they have an event
the next day, their choices are to go to a dentist for a treatment like Zoom! or to go to a
non-dentist kiosk or salon for whitening. (CX0560 at 048 (Feingold, Dep. at 184),
Nelson, Tr. 766-767).

Despite their diverse characteristics, the alternative methods of teeth whitening address
the same consumer need — whiter teeth. (Kwoka, Tr. 996, 1171).

Many consumers want their teeth whitened and are seeking the “cosmetic” effect of
whiter teeth. (CX0555 at 034 (Brown, Dep. at 129)).

Third, there is general recognition in the teeth whitening profession that the four
alternative methods of teeth whitening are substitutes for each other. Dentists are aware
that there is commonality and substitution between the methods of teeth whitening.
(Kwoka, Tr. 997-998; CX0392 at 002).

Dentists differentiate themselves from non-dentist teeth whiteners in terms of training,
privacy, and professional ethics. (CX0595 at 003; CX0185 at 001).

Fourth, the business behavior of kiosk, spa, and salon providers of teeth-whitening
evidences competition between the different methods. For example, non-dentist
providers target advertisements to consumers who would or are considering going to the
dentist for teeth whitening. The advertisements boast similar results as dentists but for a
lower price, indicating a belief that consumers will substitute between the alternatives.
(Kwoka, Tr. 999).

Non-dentist providers of teeth whitening services in North Carolina have advertised that
they charge lower prices for their services than dentists charge for their teeth whitening
services, and generally do so. (CX0054 at 006; CX0043 at 002; CX0198 at 002; CX0365
at 002; CX0556 at 040; CX0096 at 0004; CX0108 at 009; CX0308 at 007, CX0043 at
002; CX0078 at 002; CX0103 at 009, 015).

Non-dentist providers of teeth whitening services in North Carolina have compared their
services to teeth whitening provided by dentists with respect to efficacy. (CX0096 at
004; CX0108 at 009). Non-dentist teeth whiteners in North Carolina also distinguish
themselves in terms of time and convenience, and advertise that they can whiten teeth in
one hour or less. (CX0108 at 009; CX0054 at 006).

Any testimony from non-dentist teeth whitening providers that they identify their
competitors as both dentists and OTC strips would also be relevant to the finding that the
alternative products are substitutes for each other. (Kwoka, Tr. 1001).

Fifth, there is substantial cross-elasticity of demand between dentist and non-dentist teeth
whitening services. (Kwoka, Tr. 999; RX0078 at 009).
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Cross-elasticity is an economic term measuring the degree of substitution between
alternative products, defined as the percentage change in quantity and demand of one
product as the price of a different product changes. (Kwoka, Tr. 999-1000).

Dr. Baumer agrees with Professor Kwoka that there is substantial cross-elasticity — or
substitution — between dentist and non-dentist teeth whitening services. (Kwoka, Tr.
999-1000; Baumer, Tr. 1842, 1844; RX0078 at 009). Dr. Baumer believes that non-
dentist teeth whitening and dentist teeth whitening could be closer substitutes than
dentists teeth whitening and OTC products. (Baumer, Tr. 1925).

There is an inverse correlation between the necessity of a dental procedure and a patient’s
decision against requesting it due to economic pressure. Consumer that are sensitive to
economic conditions but nonetheless desire teeth whitening may be likely to react by
migrating from more expensive dentist teeth whitening to less expensive kiosk or salon
whitening. (RX0076 at 044 (Parker, Dep. at 170-172)).

A Board member has recognized that a non-dentist teeth whitener operating within two
miles of a dentist could affect the volume of teeth whitening services provided by the
dentist. (CX0565 at 024 (Hardesty, Dep. at 87)).

Board members have discussed the fact that consumers may switch from dentist teeth
whitening to non-dentist teeth whitening. (CX0556 at 040 (Burnham, Dep. at 152)).

A dental practice that sought to do teeth whitening as an important part of its revenue
stream might react to the price charged by a nearby non-dentist teeth whitener by
reducing its own prices for teeth whitening. (CX0565 at 024 (Hardesty, Dep. at 87-88)).

The presence of substitution between each alternative method means that they must strive
to maintain or improve the quality of their service, keep costs under control, and price
accordingly. Each alternative teeth-whitening method must aggressively seek out and
maintain its customers; otherwise, customers will migrate to a different method. The
effect of substitution is therefore to put sellers in direct competition with each other.
(Kwoka, Tr. 1001-1002).

Competition among differentiated products is the norm for many consumer products.
This competition reflects the fact that there is no single product/price combination that
appeals to all consumers. (Kwoka, Tr. 1004).

The degree of substitution between dentist and non-dentist teeth whitening means that
dentists have a financial interest in excluding non-dentists from the market. This is so
because if dentists succeed in excluding non-dentists, an alternative that some fraction of
consumers prefer, the exclusion will shift demand in favor of the alternatives, including
dentists themselves. (Kwoka, Tr. 1002).

For example, Board member Dr. Hardesty’s dental practice is located less than two miles
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from the Crabtree Valley Mall where the Board took action against a non-dentist teeth
whitener. (CX0565 at 024 (Hardesty, Dep. at 87); CX0068 at 001; CX0326 at 001).

Many of the Board members offer and perform teeth whitening services in their private
practice and derive income from it. (State Action Opinion at 14; CX0560 at 047
(Feingold, Dep. at 183); CX0567 at 016 (Holland, Dep. at 58); CX0572 at 009 (Wester,
Dep. at 26-28); CX0564 at 010-011 (Hall, Dep. at 33-34); CX0554 at 007 (Allen, Dep. at
18); CX0569 at 009 (Morgan, Dep. at 27-28); CX0467 at 001; CX0606 at 005; CX0614
at 001; CX0378 at 005).

“[T]he existence of a financial interest of dentists in the exclusion of kiosk/spa operators
does not require that dentists be the only substitutes for kiosk/spa operators . . .. It
requires only that they compete with each other to a significant degree.” (CX0654 at
009).

Board members have a significant, nontrivial financial interest in the business of their
profession, including teeth whitening. (Kwoka, Tr. 1114; CX0826 at 029 (Baumer, Dep.
at 107) (Board members “may well be influenced by the impact on the bottom line,”
including the financial interest of dentists, in deciding whether to ban non-dentist teeth
whitening)). They are in a position to enhance their incomes and those of their
constituents. (Kwoka, Tr. 1115-1116).

In keeping with its interest, “[t]he Board has acted vigorously to prohibit non-dentist
teeth whitening in North Carolina.” (CX0654 at 001).

The magnitude of the price effect of exclusion depends upon the substitutionality of the
alternative products, and both Professor Kwoka and Dr. Baumer agree that there is high
cross-elasticity between non-dentist and dentist teeth whitening. (Kwoka, Tr. 1029-1031;
Baumer, Tr. 1842; CX0826 at 029 (Baumer, Dep. at 106)).

Dr. Baumer agrees with Professor Kwoka that there is substantial cross-elasticity — or
substitution — between dentist and non-dentist teeth whitening services. (Kwoka, Tr.
999-1000; Baumer, Tr. 1842, 1844; RX0078 at 009). Dr. Baumer believes that non-
dentist teeth whitening and dentist teeth whitening could be closer substitutes than
dentists teeth whitening and OTC products. (Baumer, Tr. 1925).

Dr. Baumer agrees that a reduction in supplykof teeth whitening will have an upward
impact on price. (Baumer, Tr. 1700).

Dr. Baumer agrees that it is “obvious” that dentists in North Carolina have a financial
interest in excluding non-dentist teeth whitening. (RX0078 at 008; Baumer, Tr. 1856;
CX0826 at 028 (Baumer, Dep. at 105)). Dr. Baumer agrees that Board members have a
financial interest in prohibiting teeth whitening by non-dentists. (Baumer, Tr. 1875).

Dr. Baumer admits that if a consumer needed their teeth whitening within 24 hours, and
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did not previously have an appointment with a dentist, he or she would need to use a non-
dentist teeth whitener. (Baumer, Tr. 1975-1976). A consumer who wanted same-day
whitening and was able to go to a dentist would potentially need to pay between $400
and $500, which Dr. Baumer admits is a lot of money to most people. (Baumer, Tr. 1976-
1977).

Economists evaluate the economic consequences of illegal activity like they do legal
activity. Whether certain activity is legal or illegal is independent from the question of
economic impact. (Kwoka, Tr. 1168; Baumer, Tr. 1711 (“[T]he fact that [the product is]
illegal doesn’t mean there isn’t cross-price elasticity.”)).

Dr. Baumer agrees that there is cross-elasticity between non-dentist teeth whitening and
dentists teeth whitening, but that in his admittedly anecdotal experience it is primarily
limited to the “young” and “lower income” people who would go to a non-dentist teeth
whitener for “unnaturally white teeth.” Dr. Baumer implies that because - in his opinion
- it is primarily the young and poor that are in the market for non-dentist teeth whitening
that the cross-elasticity impact of the elimination of non-dentist teeth whitening is not as
a great a concern. (Baumer, Tr. 1730-1731; CX0826 at 029 (Baumer, Dep. at 106)).

Dr. Baumer agrees that the essence of the exclusion model is that there is some effective
barriers to entry. (Baumer, Tr. 1840; CX0826 at 019 (Baumer, Dep. at 66)). Dr. Baumer
agrees that the Board is in a position to impose entry barriers. (Baumer, Tr. 1840; ‘
CX0826 at 019 (Baumer, Dep. at 66-67)).

“[The fact that the Board does not attempt to exclude OTC strips tells us nothing about
the Board’s motivation with regard to eliminating kiosk/spa providers” because “the
Board views the sale of OTC whitening kits as outside its jurisdiction (much as the sale
of toothpaste).” (CX0631 at 004). Dr. Baumer agrees that the fact that the Board is not
trying to change the statute in order to combat OTC whitening could mean that the Board
members view non-dentist teeth whitening as a closer substitute for dentist provided teeth
whitening than OTC strips. (CX0826 at 033 (Baumer, Dep. at 125)).

C. The Board’s Conduct Is Presumptively Anticompetitive

1. Under the Exclusion Model, the Conduct of a Dental Board Can Be
Considered Presumptively Anticompetitive

The exclusion model — whereby incumbent sellers seek to deter or exclude market rivals
from the market — is not controversial in economics and can be found in standard
textbooks. (Kwoka, Tr. 1018-1019; CX0631 at 007; CX0826 at 015 (Baumer, Dep. at
50)). Both economic experts agree that the exclusion model is the correct model to apply
in this case. (Kwoka, Tr. 1004-1005, 1154; Baumer, Tr. 1839-1840; CX0826 at 027
(Baumer, Dep. at 100)).
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Dr. Baumer agrees that the exclusion model is a fairly straightforward analysis, and that
the model holds that exclusion limits supply and increases price. (Baumer, Tr. 1840;
CXO0826 at 048 (Baumer, Dep. at 183)).

There is no hierarchy of economic models that begins with cartelization and runs to
exclusion; economists choose the model that fits the conduct. (Kwoka, Tr. 1152-1153).

Both economic experts agree that the fact that there are a large number of dentists does
not preclude the competitive harm under the exclusion model in this case. (Kwoka, Tr.
1026-1028; Baumer, Tr. 1840-1841, 1847). Dr. Baumer agrees that there is no need for
secrecy in order to implement an exclusionary practice, and that there is no need for there
to be any minimum price set. (Baumer, Tr. 1845, 1847).

Dr. Baumer agrees that the cartel model is not applicable to the conduct in this case, and
that Dr. Baumer misread Professor Kwoka’s report on this point. (Baumer, Tr. 1839,
1896). Dr. Baumer also apologized for exaggerating Professor Kwoka’s views on the
cartel issue. (Baumer, Tr. 1799, 1808).

This case involves a product variant that some consumers prefer. This preference is clear
because they purchase it in the market. That product variant, if excluded, makes those
consumers and perhaps other consumers worse off as a result. (Kwoka, Tr. 1004-1005).

The pre-exclusion market for teeth-whitening consisted of the four teeth whitening
alternatives. Consumers were free to chose among the alternatives and pick the one that
best met their preferences. At the end of the choosing process the market reached
equilibrium, meaning that the consumers have made their first best choice between the
alternatives and there is no further migration by the consumers among the alternatives.
(Kwoka, Tr. 1005-1006).

In the post-exclusion market, one alternative — non-dentist teeth whitening — has been
reduced or eliminated in the market. Consumers in the market whose first preference was
non-dentist teeth whitening must switch to one of the alternatives or forgo teeth
whitening altogether. (Kwoka, Tr. 1006-1007).

The mechanism that ties the pre- and post-exclusion markets is the incentive of dentist to
exclude non-dentist teeth whitening. The Board represents the interests of dentists and
has the power and ability to exclude non-dentists from the teeth whitening market.
(Kwoka, Tr. 1007). Accordingly, “[t]he [Board] has sought to prohibit the provision of
teeth whitening by kiosks, spas, and other enterprises operated by non-dentists.”
(CX0654 at 003).

Dr. Baumer agrees that the essence of the exclusion model is that there are some effective
barriers to entry. (Baumer, Tr. 1840; CX0826 at 019 (Baumer, Dep. at 66)). Dr. Baumer
agrees that the Board is in a position to impose entry barriers. (Baumer, Tr. 1840;
CXO0826 at 019 (Baumer, Dep. at 66-67)).
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There is no such thing as a “limited exclusion model” within the economic literature.
(Kwoka, Tr. 1152). Dr. Baumer testified that there is no difference between a “limited
exclusion model” and an absolute exclusion. (Baumer, Tr. 1778).

As Dr. Baumer testified, “exclusion causing higher prices” is an “Econ 101 observation.”
(Baumer, Tr. 1726-1727, 1763; CX0826 at 029 (Baumer, Dep. at 106)).

Other things being equal, the exclusion of a product will result in a reduction in consumer
surplus and an increase in price. (Baumer, Tr. 1726-1727; RX0078 at 010; CX0826 at
033 (Baumer, Dep. at 122-123)).

Dr. Baumer agrees that a reduction in supply of teeth whitening will have an upward
impact on price. (Baumer, Tr. 1700).

Exclusion of competition will result in competitive consequences, one of which is a price
increase. (CX0826 at 045 (Baumer Dep. at 171)).

Dr. Baumer agrees that exclusion can result in harm to consumers in terms of both price
and choice. (Baumer, Tr. 1841; CX0826 at 033 (Baumer, Dep. at 124)).

Consumer surplus is an economic measure of the extent of satisfaction that consumers
obtain from a product after subtracting the price they have to pay for it. Well functioning
markets maximize consumers surplus. (Kwoka, Tr. 1009). The loss of consumer surplus
is therefore a measure of the degree of competitive harm from the restraint. (Kwoka, Tr.
1009-1010).

Other things being equal, the exclusion of a product will result in a reduction in consumer
surplus and an increase in price. (Baumer, Tr. 1726-1727, 1762-1763; Kwoka, Tr. 1019-
1020, 1022-1023; RX0078 at 010; CX0826 at 033 (Baumer, Dep. at 122-123)). As Dr.
Baumer testified, “exclusion causing higher prices” is an “Econ 101 observation.”
(Baumer, Tr. 1726-1727, 1763; CX0826 at 029 (Baumer, Dep. at 106)-107). Dr.
Baumer agrees that exclusion can result in a harm to consumers in terms of price and
choice. (Baumer, Tr. 1841; CX0826 at 033 (Baumer, Dep. at 124)).

The type of horizontal restraint at issue here is presumed in economics to be
anticompetitive absent some compelling justification because the restraint necessarily
results in a decrease in total consumer surplus. (Kwoka, Tr. 1009-1010, 1195). All
consumers are worse off as a result of exclusion, no consumer is better off. (Kwoka, Tr.
1010).

The exclusion of non-dentist teeth whiteners represents a loss of innovation in the

marketplace — a niche in the market that some consumer preferred above the alternatives.
(Kwoka, Tr. 1011; CX0631 at 014). Non-dentist teeth whitening is innovative because it
offers a new and different mix of products and services to what had previously existed in
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the market. (Kwoka, Tr. 1184-1185). The suppression of an innovative new product
desired by consumers causes economic harm. (Kwoka, Tr. 1185).

The anticompetitive effects of a licensing board’s restrictions are the same regardless of
whether the board adopts the restriction through a rule or is mandated to enforce the
restriction through statute. Economic analysis of a restriction is unaffected by the origins
and locus of the power to restrict competition. (Kwoka, Tr. 1149, 1173-1174, 1228-
1229).

The consumer harm that occurs from the elimination of a product that consumers desire
is the same regardless of whether the market is regulated or unregulated. (Kwoka, Tr.
1196).

Economists evaluate the economic consequences of illegal activity like they do legal
activity. Whether certain activity is legal or illegal is independent from the question of
economic impact. (Kwoka, Tr. 1168; Baumer, Tr. 1711 (“The fact that [the product] is
illegal doesn’t mean there isn’t cross-price elasticity.”)).

Consumer surplus can be measured regardless of whether the product is legal or illegal.
(Kwoka, Tr. 1188-1189, 1197). '

2. Economic Studies Support the Exclusion Model Theory

Dr. Baumer mistakenly suggested in his deposition that exclusion of non-licensed teeth
whitening may stimulate demand for teeth whitening generally, citing an article by Klein
and Leffler and an article by Kenneth Arrow. Neither article provides a justification for
the Board’s exclusion. (Kwoka, Tr. 1093-1094, 1096-1097).

The Klein and Leffler article develops a model elucidating a mechanism by which high-
quality products can persist in the market in competition with low-quality products. It
does not in any way show or claim to show that consumers are made better off by
prohibiting low-quality products. (Kwoka, Tr. 1094-1095).

The article by Kenneth Arrow deals with how consumers of health care services can
secure high-quality care when there is uncertainty about the quality of different
providers. The best way to deal with this problem need not be exclusion of lower quality
products, but rather can involve less restrictive alternatives such as certification or
labeling. (Kwoka, Tr. 1095-1097). Professor Baumer agrees with Arrow’s statement that
“The choice among these alternatives in any given case depends on the degree of
difficulty consumers have in making the choice unaided, and on the consequences of
errors of judgment,” and he also agrees that “costly physician time may be employed at
specific tasks for which only a small fraction of their training is needed and which could
well be performed by others less well trained and therefore less expensive.” (Baumer, Tr.
1966-1967).
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A number of economists have in the past conducted studies of restrictions in the
professions that are comparable to the Board’s actions. These studies examined a variety
of restriction regimes and their effects on both price and quality. (Kwoka, Tr. 1035-
1036, 1039).

The studies also examined the effects of restriction on non-price aspects such as
measures of outcomes, which include complaint rates and malpractice insurance rates.
(Kwoka, Tr. 1040).

The studies of restrictions on professions examined restrictions in up to two-dozen
occupations, including dentists, lawyers, optometrists, veterinarians, real estate agents,
plumbers, and electricians. (Kwoka, Tr. 1036-1037).

“With regard to financial interest, this [profession’s] literature shows numerous occasions
in which professionals, given the means and opportunity, have adopted rules of practice
that benefit the financial interest of the profession.” (CX0631 at 012; CX0826 at 011
(Baumer, Dep. at 36-37) (“[TThere’s no doubt that self-interest was — had an impact” on
the decisions of licensing boards. “The public lost at the expense of the professional.”)).

Dr. Baumer agrees that at the time these studies were published they were valid as to
both their methodologies and their conclusions. (Baumer, Tr. 1896-1897, 1897 (“top
notch economists with blind refereed acceptances in top journals”)). Dr. Baumer agrees
that the type of analysis used in the studies would still be a valid type of analysis if used
today because nothing has changed in terms of economic theory or empirical study.
(Baumer, Tr. 1897-1898; CX0826 at 032 (Baumer, Dep. at 120)).

Dr. Baumer himself relied on some of the healthcare professions studies for an article he
published in 2007 on an organization composed of state pharmacist licensing boards.
(Baumer, Tr. 1901, 1903). In this study, Dr. Baumer noted his concern that pharmacy
boards could be engaging in anticompetitive activity that resulted in consumer harm, and
that the actions of the pharmacy boards could simply be disguising “economic
protectionism.” (Baumer, Tr. 1903; CX0826 at 050 (Baumer, Dep. at 191-92)). Dr.
Baumer stated in this article that organizations similar to the pharmacy board had been
“dismantled . . . after it became apparent that state regulation did little but disguise
economic protectionism.” (CX0826 at 050 (Baumer, Dep. at 191). Further, Dr. Baumer
noted in his article that even laws designed to protect the public health could also be used
to insulate the licensed professionals from competition, and cited one authority who
remarked that “contemporary state licensure justifies local professional fiefdoms,
perpetuates parochialism, and encourages anticompetitive protectionism.” (CX0826 at
051 (Baumer, Dep. at 194). Dr. Baumer based his opinions partially on the professions
studies from the 1970s and 1980s. (Baumer, Tr. 1903). At the time he wrote his 2007
report, Dr. Baumer believed the professions studies had continued relevance. (Baumer,
Tr. 1903).

Dr. Baumer only came to his opinion that these healthcare professions studies are too old
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to be valid during the process of writing his paid expert report for the Board. (Baumer,
Tr. 1908-1909). Despite relying on studies he now believes are outdated, Dr. Baumer
stands by his 2007 study and has no intention of retracting or correcting the article.
(Baumer, Tr. 1910).

The studies on restrictions in the professions generally looked at three major categories
of restrictions: (1) whether states have reciprocity with other states in licensing; (2) the
states’ use of high fail rates on licensing examinations to control the flow of new
practitioners into the state; and (3) restrictions on the form of practice, such as the
number of offices a professional might own or whether the professional can be employed
by a nonprofessional. (Kwoka, Tr. 1037-1038; CX0631 at 013).

These restrictions were defended as being in the public interest or in the interest of the
consumers of the profession involved in the restriction. The restrictions were often
adopted at the behest of the incumbent providers of these professional services. (Kwoka,
Tr. 1038).

The studies on restrictions in the professions generally concluded that these restrictions
had the effect of increasing the price of services within the states with the most stringent
restraints. (Kwoka, Tr. 1041; CX0631 at 012). The studies did not find any systematic
benefits in quality to consumers due to the restrictions. (Kwoka, Tr. 1041; CX0654 at
017-018; CX0631 at 012).

Some studies focused on restrictions in dentistry specifically. Like the other studies, the
dentist-specific studies focused on (1) reciprocity; (2) restriction on scope of practice
dealing with limits on the number of dental hygienists and the functions they can
perform; and (3) stringency of licensing standards. (Kwoka, Tr. 1042). The dental

studies came to the same conclusions as the studies of the other professions. (Kwoka, Tr.

1046; CX0654 at 015-016).

“Boulier examincd restrictions on interstate mobility of dentists and found them to be
associated with higher dentists’ fees and net income in states that restricted competition.
Shepard analyzed detailed data on specific dental services and found that 11 of 12
services had significantly higher fees in states without licensing reciprocity. Conrad and
Emerson reported that state limits on the number of dental offices, lack of reciprocity,
restraints on the number of hygienists, and advertising prohibitions were each related to
higher fees and/or higher net incomes for dentists.” (CX0654 at 015-016).

The Laing and Ogur study examined restrictions on the use of auxiliaries such as
hygienists and dental assistants. States had restrictions on the number of auxiliaries that
the dentists could employ and on the functions that the auxiliaries could perform. The
study found that in states that limited the number of hygienists, the price of a dental visit
was from 5% to 7% higher than in states that had no such restrictions. The study also
found that in states that restricted the number of functions that dental assistants could

perform, the price of a dental visit was 6% higher than in states that did not. (Kwoka, Tr.
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1043-1044; CX0654 at 016).

The Kleiner and Kudrle study, published in 2000, examined whether stringent licensing
standards were a barrier to entry for new dentists for the benefit of incumbent dentists, or
whether the stringent standards had the purpose of assuring consumers about the quality
of new dentists. If simply a barrier to entry, prices for dental services should be higher in
those states that had more restrictions on entering the practice of the profession. The
study collected both price data and data untreated dental deterioration. The study found
that states with the most stringent licensing standards had prices of dental visits 11%
higher than states with low licensing stringency. The study also found that licensing
stringency produced no benefits in terms of dental health. (Kwoka, Tr. 1044-1046;
CX0654 at 016).

Dr. Baumer admits that the Kleiner and Kudrle article is not subject to the same criticism
he levels against the other professions studies — that they are too old to be relevant.
(Baumer, Tr. 1971-1972). Indeed, Dr. Baumer agrees that he does not have any reason to
criticize the Kleiner and Kudrle study. (Baumer, Tr. 1971). Dr. Baumer admits that the
study found that individuals from states with more restrictive dental practice provisions
had greater untreated dental problems than individuals from states with less restrictive
provisions. (Baumer, Tr. 1971).

The profession’s studies supply empirical evidence supporting the theoretical conclusions
that (1) exclusion will work to the benefit of the incumbents, (2) exclusion will harm
consumers, and (3) exclusion generates no systematic benefits in terms of improvement
in quality of services. Exclusion causes an unjustified transfer of income or surplus from
the consumers to the producers, including the imposition of higher prices for the
professional services. (Kwoka, Tr. 1047).

The members of the Board, and North Carolina licensed dentists generally, are
considered incumbent providers. (Kwoka, Tr. 1209; Baumer, Tr. 1761-1762 (“people
already providing and are licensed and authorized to provide the service”)).

There is a long history of licensing boards in different professions asserting that they are
engaging in actions for the benefit of the public and consumers of a particular service,
and in repeated instances those assertions are belied by the economic evidence. The
economic evidence suggests that private interests rather than public or consumer interest
is dominating the conduct. (Kwoka, Tr. 1048; CX0631 at 009).

Dr. Baumer agreed that state regulatory boards can be used to exclude competition and
augment the incomes of licensed practitioners. (Baumer, Tr. 1763; RX0078 at 008-010).

Dr. Baumer agreed that members of these professional boards acted in ways calculated to
enhance their own income and the income of the constituents of the boards, to the
detriment of patients and the general public. (Baumer, Tr. 1848-1850, 1855, 1912-1913).
Dr. Baumer agrees that professional boards, including dental boards, have supported
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anticompetitive restrictions in the past. (Baumer, Tr. 1884).

Dr. Baumer agreed that the professions studies generally show that consumers were
harmed by restrictions imposed by medical boards through higher prices and less choices.
(Baumer, Tr. 1852). Dr. Baumer agrees that the licensing board restrictions examined in
the professions studies were unwarranted and harmful to consumers. (Baumer Tr. 1764;
CX0631 at 006-007).

Dr. Baumer agreed that the professions studies showed that in many cases the health and
safety justifications proffered by the boards turned out to be false. (Baumer, Tr. 1852-
1853).

“Legal challenges to these abuses [by licensing boards] have resulted in numerous
instances where restrictive practices have been banned or modified, with substantial
consumer benefits in terms of lower prices, better information, and more alternative from
which to choose.” (CX0631 at 006). Dr. Baumer agrees that “the Goldfarb case of
1974, as well as other “court decisions,” had an impact on abuses by licensing boards.
(CX0826 at 012 (Baumer, Dep. at 38)).

The licensing board restrictions existing today are generically similar to those studied in
the past, even if there may be some differences. (Kwoka, Tr. 1122-1123).

The empirical findings of the professions studies are applicable to the actions of the
Board even though those studies involved exclusion of licensees and the Board’s actions
excluded non-licensed persons. Although one study did examine harm caused by the
exclusion of non-licensed chair assistants, from an economic perspective the important
fact is that there has been exclusion — harm follows from exclusion regardless of whether
the excluded group is licensed or unlicensed. (Kwoka, Tr. 1050-1051; CX0631 at 013).
In fact, many boards studied based their exclusionary conduct on the fact that using the
“other” licensed occupation (e.g., dental assistant) was unsafe. (Kwoka, Tr. 1041, 1043-
1044; CX0631 at 009).

Dr. Baumer agrees that economists can learn from other types of exclusionary conduct to
make inferences about new exclusionary conduct. (Baumer, Tr. 1982).

The Board’s exclusion of non-dentist teeth whiteners is even more restrictive than the
practices examined in the professions studies. The professions studies examined
restrictions that were narrower in scope than outright exclusion, but the harm found in
those cases — raising the price of the service without a quality benefit to the consumer —
will result from outright exclusion as well. (Kwoka, Tr. 1051-1053, 1123).

The fact that most of the professions studies were conducted 25 years ago does not mean
that the studies are outdated. Three of the articles citéd by Professor Kwoka were
published since 2000. The recent lack of interest in publishing on the subject results
from the fact that all of the studies came to similar conclusions — higher prices due to
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restrictions without a corresponding increase in quality. There have been no studies in
recent years that challenge this conventional and consensus view. (Kwoka, Tr. 1054-
1055, 1120-1121, CX0631 at 012-013).

Dr. Baumer admits that he may have exaggerated in describing the professions studies as
outdated. (Baumer, Tr. 1766).

Dr. Baumer “provides no theoretical or empirical basis for disregarding the academic
literature” cited by Professor Kwoka. (CX0631 at 013).

Public policy intervention, in part through the actions of the FTC and state legislatures,
has addressed some of the anticompetitive licensing restrictions identified by the
professions studies and by individual experiences. (Kwoka, Tr. 1121-1122).

Dr. Baumer agrees that not all of the anticompetitive conduct undertaken by the
healthcare professional boards in the 1970s and 1980s has been eliminated, and that there
is “absolutely” “continuing potential for abuse by state boards,” and that “it certainly
does occur.” (Baumer, Tr. 1898, 1901; CX0826 at 012 (Baumer, Dep. at 39); CX0826 at
036 (Baumer, Dep. at 136); CX0826 at 055 (Baumer, Dep. at 211-212)).

Dr. Baumer agrees that healthcare reciprocity restrictions are often needlessly restrictive
in a manner than harms consumers. (Baumer, Tr. 1916). Dr. Baumer agrees it would be
prudent to maintain a healthy skepticism for restraints on reciprocity that are justified by
the need to keep dangerous healthcare professionals out of the state, given the history of
reciprocity restrictions imposed by healthcare licensing boards. (Baumer, Tr. 1916-1917;
CX0826 at 018-19 (Baumer, Dep. at 65-66) (“health and safety” rationale just a
“smokescreen” for the “true motive” of “income enhancement for dentists in the state”)).

It is a standard assumption in economics that people watch out for their own interests
even if they have other objectives as well. (Kwoka, Tr. 1181; CX0826 at 011 (Baumer,
Dep. at 34)).

The professions studies have indisputably shown that the fact that board members are
sworn state officials or ethical in their own conduct does not contravene the fact that their
practices have been unduly restrictive and harmful to consumers. (Kwoka, Tr. 1112-
1113). The financial interest of board members does not necessarily dominate their
interests, but it does represent a significant part in how board members proceed.

(Kwoka. Tr. 1115).

Dr. Baumer agreed that professional boards have sometimes operated to enhance income,
and sometimes operated strictly in the public interest. (Baumer, Tr. 1848).

Dr. Baumer admits that because of human nature, board members might be influenced by
the impact of their decisions on the financial bottom line of dentists. (Baumer, Tr. 1871).
The fact that the Board sent a mall letter to a mall operator only two miles from the

87



610.

611.

612.

613.

614.

615.

616.

617.

location of a Board member’s dental practice would influence Dr. Baumer’s opinion of
whether the Board had tried to eliminate financial conflicts of interest. (Baumer, Tr.
1870-1871).

For the purposes of his analysis, Professor Kwoka does not assume that dentists are
solely motivated by profit maximization. Dentists practice in honest and ethical ways,
but nonetheless clearly understand their financial interest in various restrictions that may
be put in place. (Kwoka, Tr. 1053; CX0631 at 003, 009).

Dr. Baumer admits that he should not have claimed that Professor Kwoka argued that
dentists are “solely” motivated by profit maximization. (Baumer, Tr. 1765).

The fact that Board members swear an oath in order to serve on the Board does not
change the fact that they represent their own financial interests and the interests of their
constituent North Carolina dentists. (Kwoka, Tr. 1111-1112).

Dr. Baumer agrees that it is well récognized that medical professional board members
engaged in conduct that harmed consumers despite their oaths to protect the public
health. (Baumer, Tr. 1915). One of Dr. Baumer’s concerns about licensing boards
holding the power to exclude is the financial interests of the regulated in excluding
competition. (CX0826 at 037 (Baumer, Dep. at 138)).

The fact that Board members have the interest of the public in mind is not in conflict with
the fact that the Board members also have the interest of dentists in mind. (Kwoka, Tr.
1177; CX0826 at 039 (Baumer, Dep. at 146) (“[M]ost professionals, including dentists,
are intrigued with what they do. . . . They also like money, want money.”)). Dr. Baumer
agrees that there could be anticompetitive effects of Board conduct if there were a mixed
motive in terms of pecuniary self-interest and concern for health and safety. (CX0826 at
024 (Baumer, Dep. at 87)). '

Dr. Baumer agrees that if the Board does not follow statutory requirements and
procedures in proceeding against the unlicensed practice of dentistry that it “would be a
factor that would suggest they’re not being completely objective.” (CX0826 at 047
(Baumer, Dep. at 179)).

Professor Kwoka’s critique of professional licensing is limited to those cases where
licensing is unnecessary or unduly restrictive, such as the actions of the Board. Professor
Kwoka is not attacking professional licensing generally. (Kwoka, Tr. 1055-1056, 1109-
1114, 1250; CX0631 at 006). Professor Kwoka does not in any way advocate for the
deregulation of the professions. (Kwoka, Tr. 1260).

Dr. Baumer admits that he cannot point to anything that explicitly demonstrates that
Professor Kwoka wants to abolish licensing boards. (Baumer, Tr. 1871-1872, 1965). Dr.
Baumer admits that Professor Kwoka explicitly denied that he wanted to abolish
licensing boards. (Baumer, Tr. 1871-1872). Dr. Baumer admits that Professor Kwoka
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does not take issue with the conduct of the Board other than its conduct with reference to
non-dentist teeth whiteners. (Baumer, Tr. 1885-1886). It is not Dr. Baumer’s view that
Professor Kwoka is arguing that there should be no licensing of dentists. (CX0826 at 028
(Baumer, Dep. at 102)).

Dr. Baumer cannot point to anything but the gestalt of Professor Kwoka’s report, rebuttal
report, and demonstrative exhibit to support his assertion that Professor Kwoka wants to
abolish licensing boards. (Baumer, Tr. 1877-1878, 1884-1885).

Professor Kwoka does not assert that a board like the North Carolina State Board of
Dental Examiners is per se anticompetitive simply by the way it is structured. (Kwoka,
Tr. 1109, 1113-1114, 1117).

Professor Kwoka did not examine the structure of licensing boards within North
Carolina, or in the United States generally, other than the North Carolina State Board of
Dental Examiners. Professor Kwoka referenced the professions studies to demonstrate
that the restrictions by the Board were not a novel or unprecedented occurrence, but did
not make conclusions regarding licensing boards generally. (Kwoka, Tr. 1119-1120).

Certification would be a less restrictive alternative than a ban and result in a reduction in
anticompetitive effects. (Kwoka, Tr. 1124).

State agencies, private organizations, trade associations, or other professional bodies may
offer certifications of a minimal quality standard that can be relied upon by consumers.
Certification does not require prohibition of non-certified products and services, and
some consumers may prefer a low-cost provider above a certified provider. (Kwoka, Tr.
1125).

The certification model is not the abolition of intervention in the market, but it offers a
less restrictive alternative to prohibition of products that consumers desire. (Kwoka, Tr.
1125-1126).

Dr. Baumer proffers no evidence that, with regard to teeth whitening, a licensing regime
offers an advantage over methods of market correction. “The market’s long and
overwhelmingly benign experience with teeth whitening by non-dentists indicates that
there is no sensible basis to reserve teeth whitening to licensed graduates of a dental
school, any more than the application of cosmetics should be reserved to licensed
dermatologists or ear piercing to licensed surgeons.” (CX0631 at 011-012).

Dr. Baumer was not aware of other state regulatory models where Department of Health
oversight over state licensing boards provides a disinterested decision-maker for new
regulations or rules, but states “that’s an interesting variation” and “removing conflicts of
interest . . . other things being equal is a good thing.” (CX0826 at 038 (Baumer, Dep. at
142, 144)).
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Dr. Baumer does not believe that all services need to be provided by licensed
professionals. (CX0826 at 046 (Baumer, Dep. at 177)).

The “lemons” problem, as formulated by economist George Akerlof, is the concern that
information differences between consumers and sellers will result in low-quality products
driving high-quality products out of the market. (Kwoka, Tr. 1089-1090). Both
Professor Kwoka and Dr. Baumer agree that the lemons problem does not apply to non-
dentist teeth whitening. (Kwoka, Tr. 1090; Baumer Tr. 1772, 1773). The lemons
problem is not an issue because consumers have no trouble distinguishing dentists from
non-dentists, and can choose dentists if they believe dentists provide a higher quality
product. (Kwoka, Tr. 1090-1091).

D. The Board’s Conduct Excluded Competition from Non-Dentists

1. Non-dentist Teeth Whiteners Were Excluded by the Board Sending
Cease and Desist Orders

The Board’s Cease and Desist Orders were effective in excluding non-dentist teeth
whitening from North Carolina. Many of the recipients ceased offering teeth-whitening
services. (RX0078 at 008 (“Not surprisingly, the actions of the State Board were
effective and many kiosk and spa operated complied” with the Cease and Desist Orders)).

Businesses stopped providing non-dentist teeth services after receiving a Cease and
Desist Order from the Board. In January 2008, Amazing Grace Day Spa stopped offering
teeth-whitening services after receiving a Cease and Desist Order from the Board.
(CX0347 at 001).

After receiving a Cease and Desist Order from the Board dated February 8, 2007, the
owner of Champagne Taste Salon, also known as “Lash Lady” wrote to the Board stating
that “they have now stopped offering [teeth whitening] service[s].” (CX0622 at 003).

By February 29, 2008, according to a Memorandum to Members of the Board from Terry
Friddle regarding Closed Investigative Files, Savage Tan Salon no longer offered teeth
whitening after receiving a Cease and Desist Order from the Board. (CX0623 at 003-
004).

In a letter dated February 9, 2009, Modern Enhancement Salon owner Tonya Norwood
notified that Board that her salon would “no longer perform this service as per your order
to stop and will no longer perform whitening services unless told otherwise by the North
Carolina Board of Dental Examiners.” (CX0162 at 001).

Triad Body Secrets was “forced out of business” after receiving a Cease and Desist Order
from the Board. (CXO0815 at 001).
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A Bleach Bright business in Carolina Place Mall was “forced out of business” after
receiving a Cease and Desist Order from the Board. (CX0815 at 001).

Margie Hughes of SheShe Studio Spa testified that she stopped offering teeth whitening
services immediately upon receiving the Board’s Cease and Desist Order dated February
23,2007. (Hughes, Tr. 946).

After receiving a Cease and Desist Order from the Board dated January 31, 2007, Details,
Inc. notified the Board that it had sold its teeth whitening equipment and was no longer
providing teeth whitening services. (CX0660 at 003).

After receiving a Cease and Desist Order from the Board dated July 17, 2008, the owner
of Bailey’s Lightening Whitening wrote to the Board that “due to [the Cease and Desist
Order she] had disposed of the [teeth whitening] product” and “would not be providing
any teeth whitening services at her salon.” (CX0658 at 005).

Businesses pared back their advertising and operations after receiving a Cease and Desist
Order from the Board. Ms. Margie Hughes of SheShe Studio Spa testified that she
stopped advertising her teeth whitening services immediately upon receiving the Board’s
Cease and Desist Order dated February 23, 2007. (Hughes, Tr. 946).

After receiving a Cease and Desist Order from the Board dated February 18, 2009, Mike
Hodges of Tom Jones Drug wrote to the Board stating that “[ilmmediately after receiving
your [C&D] notice we have halted advertising, disposed of all postcards, printed flyers
and discontinued any verbal communication on making any claim to remove stains from
the human teeth.” (CX0309 at 001).

2, Non-dentist Teeth Whiteners Were Excluded as a Result of the Board
Sending Letters to Malls and Mall Property Management Groups

On November 21, 2007, the Board sent at least 11 nearly identical letters to third parties,
including mall management and out-of-state mall property management companies,
stating that “[t]he Dental Board has learned that an out of state company has leased
kiosks in a number of shopping malls in North Carolina for the purpose of offering teeth
whitening services to the public,” and that removal of stains was a crime in North
Carolina. (CX0203 at 001-002; CX0204 at 001-002; CX0205 at 001-002; CX0259 at
001-002; CX0260 at 001-002; CX0261 at 001-002; CX0262 at 001-002; CX0263 at 001-
002; CX0323 at 001-002; CX0324 at 001-002; CX0325 at 001-002; CX0326 at 001-002).

These letters were effective in excluding non-dentist teeth whitening from North
Carolina. As a direct result of the Board’s November 21, 2007, letters to mall companies,
mall management companies, and malls, mall operators were reluctant to lease space to
non-dentist teeth whitening service providers in North Carolina. In fact, some companies
refused to lease space and cancelled existing leases. (Wyant, Tr. 876-880, 881-884;
Gibson, Tr. 627-628, 632-633; CX0255 at 001; CX0525 at 001; CX0629 at 001 to 002;
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CX0647 at 002).

Hull Story Gibson’s (“HSG”) Blue Ridge Mall received the letter from the Board dated
November 21, 2007, stating that “[t]he Board has learned that an out of state company
has leased kiosks in a number of shopping malls in North Carolina for the purpose of
offering teeth whitening services to the public,” and that removal of stains was a crime in
North Carolina.” The letter was brought to the attention of HSG’s CEO John Gibson by
Ms. Cathy Mosley. HSG’s Cleveland Mall received a virtually identical letter.

(CX0203; CX0259; Gibson, Tr. 626-627).

As a direct result of the Board’s November 21, 2007 letter, HSG refused to rent space to
non-dentist teeth whiteners and required that any non-dentist that would like to operate in
its North Carolina Malls prove that the Board has approved their business model.
(Gibson, Tr. 622-624, 632-633; CX0255 at 001).

HSG CEO John Gibson testified that his management company would have rented either
in-line or specialty (kiosk) space in its North Carolina properties to non-dentist teeth
whitening or bleaching services, prior to its receipt of letters from the North Carolina
State Board of Dental Examiners addressed to some its North Carolina malls. (Gibson,
Tr. 622-623).

Mr. Gibson of HSG further testified that if the Board were to, in effect, withdraw the
letter sent to HSG stating that non-dentist teeth whitening operation were illegal, HSG
would lease space in its North Carolina properties to non-dentist teeth whitening
businesses. (Gibson, Tr. 624).

HSG owns and manages five malls in North Carolina: Blue Ridge 