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RESPONDENTS’ MOTION TO THE COMMISSION TO
WITHDRAW MATTER FROM ADJUDICATION

Respondents Laboratory Corporation of America and Laboratory Corporation of America
Holdings (collectively, “LabCorp”), pursuant to Commission Rule 3.26(c), 16 C.F.R. § 3.26(¢c),
respectfully move to withdraw the above-captioned matter from adjudication to allow the
Commission to consider whether further litigation is in the public interest following the United
States District Court for the Central District of California’s denial of the Federal Trade
Commission’s (“FTC’s”) motion for a preliminary injunction in this matter and the United States
Court of Appeals for the Ninth Circuit’s denial of the FTC’s emergency motion for an injunction
pending appeal. The public interest would be well-served if the Commission withdrew the
matter from adjudication. Withdrawal from adjudication will permit the Commission to consider
whether to pursue the matter without the normal adjudicative constraints and will save
significant Commission resources that would otherwise be expended on the administrative
litigation that is set to commence in just over six weeks.

Respondents understand that Complaint Counsel does not oppose the motion for

withdrawal from adjudication, although Complaint Counsel does not join in Respondents’
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memorandum in support of this motion. In addition, because Complaint Counsel and LabCorp

both face imminent deadlines for service of witness lists, exhibit lists and exhibits, deposition

designations, and expert reports, both parties respectfully request a ruling by the Commission as

soon as possible in order to save litigation costs that may ultimately prove to be unnecessary.

A memorandum in support of the motion and a proposed form of order are attached

hereto.

Dated; March 17, 2011
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MEMORANDUM IN SUPPORT OF RESPONDENTS’ MOTION
TO THE COMMISSION TO WITHDRAW MATTER FROM ADJUDICATION

Respondents Laboratory Corporation of America and Laboratory Corporation of America
Holdings (collectively, “LabCorp”) submit this memorandum in support of their motion to
withdraw this matter from adjudication pursuant to Commission Rule 3.26(c), 16 C.F.R. §
3.26(c). LabCorp further submits this memorandum to explain why LabCorp believes this case
should be dismissed in its entirety. We believe that the public interest would be well-served if
the Commission withdrew the matter from adjudication because, after careful analysis of an
extensive evidentiary record in a 40-page opinion, Judge Andrew J. Guilford of the United States
District Court for the Central District of California definitively concluded that the Federal Trade
Commission (“FTC”) failed to “raise questions going to the merits so serious, substantial,
difficult and doubtful as to make them fair ground for thorough investigation, study, deliberation
and determination by the FTC in the first instance and ultimately by the Court of Appeals.””
Order 9 137, 167. Withdrawal from adjudication will permit the Commission to consider

whether to pursue the matter without the normal adjudicative constraints and will save

significant Commission resources that would otherwise be expended on the administrative trial
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that is set to commence in six weeks and the pre-trial proceedings currently underway.
Moreover, withdrawal from adjudication will give the Commission the opportunity to consider
facts that were not before it when it voted out the Complaint, including entry by new competitors
and testimony from customers that they either believe the LabCorp-Westcliff transaction will
benefit the public or have no concerns about the transaction.'

Respondents anticipate that this memorandum will also be useful to the Commission in
determining whether to proceed with the administrative litigation or dismiss the Complaint.
Indeed, all five factors that the Commission considers in determining whether to continue
administrative litigation after the denial of a preliminary injunction strongly favor both
withdrawal from adjudication and ultimate dismissal of the administrative litigation against
LabCorp.

BACKGROUND

The Commission commenced the instant administrative proceeding on December 1, 2010
(the “Complaint”), and also authorized Complaint Counsel to file a largely identical complaint
seeking a temporary restraining order and preliminary injunction in the United States District
Court for the District of Columbia under Section 13(b) of the Federal Trade Commission Act.
FTCv. Lab. Corp. of Amer. et al., No. 10-2053 (RWR) (D.D.C. Dec. 1, 2010) (the “PI
Complaint™). Both the Complaint and the PI Complaint charged that LabCorp’s acquisition of
Westcliff Medical Laboratories (“Westcliff”) violated Section 7 of the Clayton Act and Section 5
of the Federal Trade Commission Act. The evidentiary hearing before Administrative Law

Judge Chappell is scheduled to commence on May 2, 2011.

‘ See infra, n.37-46 & n.49.
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On December 3, 2010, the Section 13(b) proceedings were transferred to the United
States District Court for the Central District of California (“District Court™). Judge Guilford
granted the FTC’s motion for a temporary restraining order. However, rather than proceeding
directly to a decision on the preliminary injunction motion as the FTC requested, Judge Guilford
instead granted the parties more than a month to conduct discovery. FTC v. Lab. Corp. of Amer.
et al.,No. 10-1873 (MLG) (C.D. Cal. Dec. 16, 2010; Dec. 29, 2010) (Order Granting
Defendants’ Motion for Discovery and an Evidentiary Hearing; Scheduling Order). In the course
of this discovery period, LabCorp deposed 13 third-parties and obtained relevant documents and
information from an additional two third-parties and from the FTC. The FTC deposed one
additional third party and secured additional sworn declarations from three others. Both parties
deposed the other’s expert economist.

Prior to commencing the administrative and federal court lawsuits, the FTC had
undertaken more than six months of investigation, in which it interviewed dozens of third parties,
held 14 investigational hearings of LabCorp employees and others, and sought and obtained 27
million pages of documents, substantial amounts of data, and lengthy narrative responses to the
FTC’s civil investigative demand from both LébCorp and Westcliff. The FTC in turn submitted
numerous declarations and documents from this investigation to the District Court in support of
its motions for a temporary restraining order and preliminary injunction.

Ultimately, the evidentiary record before Judge Guilford consisted of over 550 exhibits,
including deposition transcripts; investigational hearing transcripts; expert declarations; business
records of LabCorp, Westcliff, their customers, and competitors; and more than 90 sworn
declarations of party and third-party witnesses. This record was supplemented by a February 3,

2011 hearing and extensive pre- and post-hearing briefing. On February 22, 2011, based on this
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record, the District Court denied the FTC’s request for preliminary injunctive relief in a 40-page
opinion containing detailed findings of fact and conclusions of law. Judge Guilford concluded
that the FTC had failed to establish a prima facie case, but even if it had, LabCorp successfully
rebutted the FTC’s evidence. As a result, Judge Guilford found that the FTC had not
demonstrated a likelihood of success on the merits under the standard applicable to 13(b)
proceedings. He further ruled that, even if the FTC had demonstrated a likelihood of success,
such a showing would be “heavily outweighed” by the equities favoring denial of the preliminary
injunction. Order Denying Prelim. Inj. (“Order”), FTC v. Lab. Corp. of Am., et al., No. 10-1873
(MLG) (C.D. Cal. Feb. 22, 2011).°

Following denial of the preliminary injunction motion, the FTC moved for a stay pending
appeal, which the District Court denied on February 25, 2011. Order Denying Stay Pending
Appeal, FTC v. Lab. Corp. of Am., et al., No. 10-1873 (MLG) (C.D. Cal. Feb. 25, 2011). The
FTC then filed an emergency motion for an injunction pending appeal with the United States
Circuit Court of Appeals for the Ninth Circuit. F7C v. Lab. Corp. of America, et al., No. 11-
55293 (9th Cir. Feb. 28, 2011). The Ninth Circuit denied the FTC’s emergency motion on
March 14, 2011.°

ARGUMENT
After the denial of a preliminary injunction, the Commission should decline to continue

with administrative litigation of a merger case if it determines that “the public interest does not

: The Order denying the FTC’s motion for preliminary injunction was filed under seal at the direction of
Judge Guilford. Although a redacted version of the Order is available publicly, a copy of the Order in its entirety is
attached as Exhibit B. Pursuant to 16 C.F.R. § 3.26(f) the un-redacted Order as well as several other exhibits
attached hereto that have been filed under seal at the direction of Judge Guilford shall be treated as in camera
materials for purposes of this proceeding. Respondents will separately file a public, redacted copy of this motion
and memorandum pursuant to 16 C.F.R. §§ 3.26(f) and 3.45(e). Respondents have not included the full record
before the District Court with this motion, but would be pleased to submit this evidence at the Commission’s request.

The Ninth Circuit’s order denying the FTC’s emergency motion for a stay pending appeal is attached as
Exhibit C.
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warrant further litigation.” Policy Statement Regarding Administrative Merger Litigation
Following the Denial of a Preliminary Injunction, 60 Fed. Reg. 39741 (Aug. 3, 1995) (“Policy
Statement™). A determination by a district court — such as the determination in this case — that
the Commission has not raised “questions going to the merits so serious substantial, difficult and
doubtful as to make them fair ground for thorough investigation, study, deliberation and
determination by the FTC in the first instance and ultimately by the Court of Appeals” will
“itself raise serious questions about whether the Part 3 case should continue.” 74 Fed. Reg. 1812
(Jan. 13, 2009). The Policy Statement outlining whether the Commission should proceed in the
administrative action provides five factors that the Commission considers “highly relevant” in
determining whether to continue administrative litigation: (1) the factual findings and
conclusions of law of the district court; (2) any new evidence developed during the course of the
preliminary injunction proceeding; (3) whether the transaction raises important issues of fact,
law, or merger injunction policy that need resolution in administrative litigation; (4) an overall
assessment of the costs and benefits of further proceedings; and (5) any other matter that bears
on whether it would be in the public interest to proceed with the merger challenge. 74 Fed. Reg.
1811 (Jan. 13, 2009). The “determination to continue a merger challenge in administrative
litigation is not, and cannot be, either automatic or indiscriminate.” Policy Statement, 60 Fed.
Reg. 39741. Rather, a “case-by-case determination is appropriate.” Id.

Here, withdrawal of the case from adjudication is undoubtedly in the public interest and
will permit the Commission to hear from both Complaint Counsel and Respondents and to
determine whether to proceed with the administrative litigation given the denial of the FTC’s
preliminary injunction motion and new evidence that has come to light during the preliminary

injunction proceeding. Ultimately, the decision of the District Court to deny preliminary relief,
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the decision of the Appellate Court to decline to grant a stay pending appeal, and each of the five
factors that the Commission considers strongly favor dismissal of the Complaint.
L THE DISTRICT COURT’S FINDINGS OF FACT AND CONCLUSIONS OF LAW

DEMONSTRATE THAT THE FTC IS UNLIKELY TO SUCCEED ON THE
MERITS OF THE CASE

The District Court denied the FTC’s motion for a preliminary injunction in a 40-page
opinion with detailed findings of fact and conclusions of law with respect to each element of the
FTC’s claims. In that opinion, Judge Guilford concluded that the FTC failed to demonstrate a
likelihood of success on the merits under the standard for 13(b) preliminary injunction
proceedings set forth in cases such as F7C v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1035 (D.C.
Cir. 2008) (Brown, l.), and FTC v. H.J. Heinz, Co., 246 F.3d 708, 714-15 (D.D.C. 2001).
Specifically, the District Court held that the FTC may satisfy “its burden to show likelihood of
success ‘if it raise[s] questions going to the merits so serious, substantial, difficult and doubtful
as to make them fair ground for thorough investigation, study, deliberation and determination by
the FTC in the first instance and ultimately by the Court of Appeals.”* Despite the fact that the
FTC faced a reduced burden of proof under this standard, Judge Guilford concluded that the FTC
failed to demonstrate a likelihood of success on the merits.” There is now no reason to believe
that the FTC will prevail on the merits in the administrative proceeding, at which the FTC will be
held to a substantially higher burden of proof. Statement of the Commission, In re Arch Coal,
Inc., et al., No. 9316, at 8 (June 13, 2005) (“Arch Coal Dismissal Statement”) (noting that the

FTC bears “a higher standard of proof [in] a full trial on the merits”); compare FTC v. Warner

Commc’'ns, Inc., 742 F.2d 1156, 1162 (9th Cir. 1984) (holding that Commission must only “raise

N Order 9§ 137 (citing FTC v. Warner Commc’ns, Inc., 742 F.2d 1156, 1162 (9th Cir. 1984); Whole Foods
Mkt Inc., 548 F.3d at 1035; H.J. Heinz, Co., 246 F.3d at 714-15 (D.D.C. 2001); FTC v. Tenet Health Care Corp.,
186 F.3d 1045, 1051 (8th Cir. 1999); FTC v. Univ. Health, 938 F.2d 1206, 1218 (11th Cir. 1991)).

’ Order § 167.
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questions going to the merits so serious, substantial, difficult and doubtful as to make them fair
ground for thorough investigation, study, deliberation and determination by the FTC in the first
instance and ultimately by the Court of Appeals™) (citation omitted), with In re R.R. Donnelly &
Sons Co., 120 F. T.C. 36, 1995 WL 17012641, *204 (July 21, 1995) (dismissing complaint “for
failure fo prove that the acquisition is likely to reduce competition in a relevant market”)
(emphasis added). Withdrawal from adjudication will permit the Commission to carefully
consider whether further litigation is in the public interest in light of the District Court’s findings
and conserve substantial Commission resources should the Commission determine that further
litigation is unwarranted at this time.

A. The District Court found that the FTC was not likely to prevail on its alleged
product market.

As a threshold matter, Judge Guilford found that the FTC’s alleged product and
geographic markets were unsupported by the evidence, a factual finding that is fatal to a Section
7 claim.” Indeed, Judge Guilford agreed with Commissioner J. Thomas Rosch that the FTC’s
alleged product market consisting of clinical lab services provided pursuant to capitated contracts
with [PAs is “‘misleading’ in that it fails to account for the fact that discretionary FFS business is
‘inextricably linked’ to an IPA’s capitated business.”” To that end, a properly-defined relevant

product market in this case must include clinical laboratory services provided pursuant to both

O

Order § 142 (“The failure to properly define a relevant market may lead to the dismissal of a Section 7
claim.” (citing FTC v. Freeman Hosp., 69 F.3d 260, 268 (8th Cir. 1995) (“Without a well-defined relevant market,
an examination of a transaction’s competitive effects is without context or meaning.”); United States v. Engelhard
Corp., 970 F. Supp. 1463, 1485 (M.D. Ga. 1997) (“If the market is incorrectly defined, the market shares will have
no meaning.”))); Order § 143 (“Not only is the proper definition of the relevant . . . market the first step in [a] case, it
is also the key to the ultimate resolution of this type of case, since the scope of the market will necessarily impact
any analysis of the anti-competitive effects of the transaction.” (citing United States v. Sungard Data Sys., 172 F.
Supp. 2d 172, 181 (D.D.C. 2001); United States v. Marine Bancorp., 418 U.S. 602, 618-23 (1974) (Market
definition is the first step in the analysis); FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 116-17 (D.D.C. 2004)
(“[A]ntitrust theory and speculation cannot trump facts, and even Section 13(b) cases must be resolved on the basis
of the record evidence relating to the markets and its probable future.”))).

7

Order § 45 (citing Dissenting Statement of Commissioner J. Thomas Rosch, /n re Lab. Corp. of Amer., et
al,, FTC Dkt. No. 9345, at 2 (Nov. 30, 2010)).
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capitated contracts with IPAs as well as fee-for-service (“FFS™) contracts with IPAs and other
payers. As Judge Guilford found, capitation and FFS are merely two ways of paying for
otherwise identical 1ab services, and payment method alone does not define a product market.”
In addition, as the Merger Guidelines’ and case law'” recognize: “if the sale of one
product atfects the prices of another product sold by the same company, the two products should
be placed in the same candidate market.”'' Judge Guilford found that “[d]iscretionary FFS
business from tests billed to physicians, patients, or third-party payers is ‘highly inter-related’ to
capitated business”'” because “[a] capitated rate offered by a lab to an IPA is linked to the lab’s

estimate of the potential for discretionary FFS revenue the clinical lab hopes to realize from the

¢ Order 1 39 (citing LX-5005 (I Dep.) 23:9-15; LX-5003 (D 18:5-18:14; LX-5015 (I
Dep.) 40:5-11); Order §9 150-51 (citing Little Rock Cardiology Clinic P.A. v. Baptist Health, 591 F.3d 591, 597 (8th
Cir. 2009) (defining a market based on “how consumers pay...lacks support in both logic and law™); HTI Health
Servs. Inc. v. Quorom Health Group, Inc., 960 F. Supp. 1104, 1117-20 (S.D. Miss. 1997) (rejecting managed care
provider market “based on the distinct discount pricing that is associated with managed care purchases...as
myopic”), Blue Cross & Blue Shield United of Wisc. v. Marshfield Clinic, 65 F.3d 1406, 1410-11 (7th Cir. 1995)
(Posner, J.) (HMOs do not constitute a separate market because they compete “not only with each other but also
with the various types of fee-for-service provider[s]”)); Order § 40 (“Clinical labs use the same PSCs, same couriers,
same equipment, same reagents, same interfaces, same test menu, same STAT labs, same labs, and same employees
to perform the same exact lab tests on both capitated and FFS accessions.” (citing LX-5006 (|l Dep.) 20:21-
21:10; LX-5005 (I Dep.) 22:10-22, 43:6-9; LX-5002 (JJll Dep.) 46:16-47:15; LX-5004 (Flyer Dep.) 69:19-
70:7, 162:10-166:2-7; LX-0647 (| j I D<c!.)).

’ Under the Federal Trade Commission & U.S. Department of Justice Horizontal Merger Guidelines, “if the

merging firms sell products outside the candidate market that significantly affect their pricing incentives for
products in the candidate market,” then the agencies must apply the SSNIP test to a “hypothetical profit-maximizing
carte] comprised of all the firms (with all their products)” rather than to a hypothetical monopolist. Merger
Guidelines at n. 4 (emphasis added). In other words, in this case the “small but significant and non-transitory
increase in price” (“SSNIP”) test must be applied to both the capitated business and discretionary FFS business
combined, and both of these forms of contracting (as well as suppliers of those contracts) should be included in the
relevant product market.

e See U.S. v. Phillipsburg Nat'l Bank & Trust Co., 399 U.S. 350 (1970); Cal. v. Sutter Health System, et al.,
130 F. Supp. 2d 1109, 1119 (N.D. Cal. 2001); Reazin v. Blue Cross and Blue Shield of Kan., Inc., 899 F. 2d 951,
959 n. 10 (10th Cir. 1990); see also Dissenting Statement of Commissioner J. Thomas Rosch, /n re Lab. Corp. of
Am.,, et al., FTC Dkt. No. 9345, at 2 (Nov. 30, 2010) at p. 2 (“[S]everal courts have held that when a company sells
a product at a deflated price (as in the case of a capitated contract) with the expectation of subsequent high-margin
sales of related products (FFS contracts), the products should be treated as being in the same market.”); Order § 147.

2]

Dissenting Statement of Commissioner J. Thomas Rosch, /n re Lab. Corp. of Am.,, et al., FTC Dkt. No.
9345, at 2 (Nov. 30, 2010).

" Order § 43 (citing LX-5015 (Jlll Dep.) 58:1-18).
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IPA’s physicians.”'* Because all clinical labs actively compete for discretionary FFS business,
properly defining the market to include both capitated and FFS business “dramatically reduces

sl

LabCorp’s and Westcliff’s market shares.” ™ Although the FTC alleged an “alternative” product
market consisting of both capitated and FFS contracts with IPAs — the same market alleged in
another relatively recent FTC enforcement action involving clinical lab services in California'” —
it has not alleged market shares in this market, and the District Court found that expanding the
market to include FFS contracts “dramatically expands the number of competitors in the market

and reduces LabCorp’s and Westcliff’s market share significantly.”'®

B. The District Court found that the FT'C was not likely to prevail on its alleged
geographic market.

The District Court also rejected the FTC’s alleged geographic market. Pursuant to the
Merger Guidelines, geographic markets must be defined by either customer locations or supplier
locations. Merger Guidelines at 94 4.2.1, 4.2.2. However, the Complaint (and PI Complaint)
alleged a geographic market consisting of ten counties that the FTC defines as “Southern
California,” a region that Judge Guilford found corresponded to neither the locations of
customers nor suppliers. With respect to customers, Judge Guilford found that IPAs only require
clinical laboratories to have patient service center (“PSC”) networks encompassing “the handful

of individual localities where their physicians have offices and where their patients reside. They

" Order 44 (citing PX-0154 (Flyer Decl. 19); LX-5002 (JJll Dep.) 42:17-43:7; LX-5003 (IR Dep.)
23:14-24:21, 25:5-25:15, 40:20-45:22; LX-2744 (H; LX-1610 (Feb. 23, 2010, Prospect P&L); LX-1611 (May 4,
2009, Promed P&L); LX-5011 (Wu Dep.) 56:20-24, 63:2-17, 274:15-275:24); see also Order § 34 (“Laboratory
vendors offer capitated contracts to physician groups because the contract guarantees fixed monthly revenue for all
of the physician group’s HMO patients and provides a significant advantage in getting referrals from individual
physician members of the physician group to conduct testing for their non-HMO patients.”) (citations omitted).

H Order 7 46.

P Order § 38 (citing Compl § 8, In re Quest Diagnostics Inc. / Unilab Corp., FTC Docket No. C-4074 (Feb.
21, 2003) (“[TThe relevant line of commerce in which to analyze the effects of the [Quest / Unilab] Merger is the
provision of clinical laboratory testing services to physician groups.”)).

0 Order 9 42.
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do not require a clinical lab to have a network of PSCs across all of ‘Southern California.”"’

Moreover, Judge Guilford found that LabCorp’s and/or Westcliff’s market share is “effectively
zero in six of the ten counties in ‘Southern California,” and thus the acquisition “does not (and
could not) present any threat of competitive harm to IPAs in any of those areas.”'® With respect
to suppliers, Judge Guilford found that “[bJoth LabCorp and Westcliff have PSCs and laboratory
facilities throughout California” and provide clinical lab services to customers throughout
California from their labs located in San Diego and Santa Ana, respectively.'” Judge Guilford
concluded that a market based on the locations of LabCorp’s and Westcliff’s respective lab
locations “would reduce the companies’ combined market shares because other prominent
competitors exist in ‘Northern California’ such as Sutter Health Systems, Hunter Laboratories,
and Muir Lab.”*"

C. The District Court found that the FTC was not likely to prevail in
establishing that the transaction would result in anticompetitive effects.

Even accepting arguendo the FTC’s proposed geographic and product market definitions,
Judge Guilford found that the market shares alleged in the Complaint were insufficient to create
a rebuttable presumption of competitive harm. Although the Complaint alleged a combined 29
percent market share, Judge Guilford found that “a presumption of anticompetitive effects from a

combined share of [less than] 35 percent in a differentiated products market is unwarranted, and

essentially a monopoly or dominant position is required to prevail on a differentiated products
) 74:11-24; LX-5000 (

v Order § 50 (citing LX-5003 ( Dep.) 13:2-7 (

I | <5005 ( Dep.) 46:3-46:11; LX-5001 (

Dep.) 25:6-10, 67:4-15; LX-5014 ( Dep.) 46:8-47:5; LX-5008 ( Dep.) 39:7-10; LX-5007 (
Dep.) 44:13-19); Order § 51 (“The FTC has not identified any IPAs that require PSCs covering more than the local
geographic area of their IPA physician/patient membership.”).

" Order 9 53.
" Order 79 54-57.
" Order 9 58.

10
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unilateral effects claim.”' Furthermore, J udge Guilford found that Westcliff’s business was in
financial distress,”” meaning that its alleged current market share significantly overstates its
competitive significance.

In addition to rejecting the FTC’s structural prima facie case, the District Court held that
“even assuming a prima facie case, Defendants have presented sufficient rebuttal evidence,
particularly about new entrants.” > The District Court thus rejected the FTC’s evidence of
anticompetitive effects. Instead, Judge Guilford evaluated the best evidence available of this
transaction’s probable competitive impact — whether Westcliff’s entry in 2007 affected prices in
the relevant market — and found that Westcliff’s entry “did not lead to a reduction in LabCorp’s
capitated pricing or alter LabCorp’s bidding behavior.”** Moreover, the District Court found
that other clinical labs have offered IPAs prices that were lower than LabCorp’s and Westcliff’s
prices,” and therefore these labs currently serve (and will serve in the future) as competitive

. i)
constraints.”*

21

Order 9§ 156 (citing United States v. Oracle Corp., 331 F. Supp. 2d 1098, 1123 (N.D. Cal. 2004) (internal
quotations omitted), and Commentary on the Horizontal Merger Guidelines at 26) (“As an empirical matter, the
unilateral effects challenges made by the Agencies nearly always have involved combined shares greater than
35%.”)). The Guidelines further state that the presumption only applies if “the merging products are especially close
substitutes.” Commentary on the Horizontal Merger Guidelines (March 2006) at 26 available at:
http://www.justice.gov/atr/public/guidelines/215247.htm. Judge Guilford even noted that the FTC allowed Quest to
purchase Unilab with minimal divestiture even though their combined market share was 70 percent and the next
largest competitor (LabCorp) had only a 4 percent market share. Order § 64.

= See Order 91 88-100.

Order ] 167.

”‘ Order q 76 (citing LX-0407 (McCarthy/Wu Decl.) 4 30-32; LX-5011 (Wu Dep.) 65:25-66:25, 105:16-
106:8, 129:14-130:10; LX-2412).

. Order 9 74 (citing LX-5004 (Flyer Dep.) 71:7-72:14, 73:14-75:4; LX-5011 (Wu Dep.) 152:15-153:23,

209:19-211:4).

20

The FTC also initially alleged that the transaction could lead to coordinated effects. See PI Compl. § 39.
However, the FTC failed to gather or submit evidence on this theory and did not assert a coordination theory in its
briefing for the preliminary injunction hearing. The District Court declined to find that coordinated effects were
likely post-transaction.

11
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Judge Guilford also held that entry and expansion by existing clinical laboratories into
the alleged product market is not difficult and therefore likely to mitigate any possible
competitive effects: “[c]linical laboratories that do not currently contract on a capitated basis are
capable of doing so since they already provide the fundamental service — clinical lab service.”?’
In fact, the court noted that Westcliff itself “entered into capitated contracting and expanded into
new geographies in a relatively short period of time.”*® The District Court found that the
minimum viable scale to serve capitated contracts with IPAs is likely less than or equal to a mere
1,000 accessions per day — a threshold that many laboratories in California already exceed.” As
a result, expansion by those existing clinical laboratories is likely.

Moreover, the District Court found that “entry” into the alleged market had already
occurred. Of primary importance, Judge Guilford found that Sonic Healthcare, the third-largest
clinical lab services provider in the United States, recently made acquisitions that took the
company from “no presence in California to operating in at least four of the ten counties that the

5%

FTC defines as constituting ‘Southern California,”” the alleged relevant geographic market.”
Importantly, the labs purchased by Sonic already had capitated contracts with IPAs,”’ meaning
that in addition to competing both for fee for services arrangements and on a national level, the

third-largest laboratory services provider in the United States had entered both the alleged

relevant product and geographic markets in the span of two months.”

7 Order 7 41 (citing LX-5002 (Jll Dep.) 72:17-73:12; 87:4-9).

» Order 7 65 (citing LX-503 (I Dep.) 31:7-11, 102:25-103:19; LX-5004 (Flyer Dep.) 215:16-216:23;
LX-0304 (ﬂ Decl.)).

?" Order 9 72-73.

o Order 4 67 (citing PX-0140; PX-0111; LX-0407 (McCarthy/Wu Decl.) Ex. 5; Ex. 5 (Updated 2/2/2011)).
¥l Id.

32

Sonic is not the only example of what Judge Guilford found were “new entrants into the ‘Southern
California’ market.” Order 4§ 66. He also found that Pathology, Inc. recently acquired a “leading California provider
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The District Court also found that substantial efficiencies justify the acquisition. Judge
Guilford found that the transaction would likely result in “over ||| j JJJEB annually in merger-
specific efficiencies” from both cost and supply savings.” He also found that the transaction
would result in savings to customers of |||l from moving Westcliff customers to more
favorable LabCorp contracts.” The opinion notes that these savings reflect a “major benefit” of
“combining Westcliff’s service model with the resources and potential economies of scale of
LabCorp.”**

D. The District Court evaluated an extensive evidentiary record.

The District Court made all these findings and conclusions with the benefit of an

. 36
extensive record.”™

While Complaint Counsel has argued in an appellate motion that the District
Court’s ruling is incorrect, Complaint Counsel did not argue (nor can it) that the District Court’s
decision was based on a deficient factual record. Where — as here — a federal District Judge has
reviewed a robust evidentiary record and denied a preliminary injunction, mere disagreement
with the result of the District Court’s decision should not spur the Commission to continue the
case. Indeed, the Commission has withdrawn a matter from adjudication and dismissed a
complaint following the denial of a preliminary injunction even where the Commission found
that the District Court “made numerous factual and legal errors that contributed to what [it]

believe[d] was an erroneous deciston.” Statement of the Commission, In re Paul L. Foster, et al.,

No. 9323, at 3 (Oct. 3, 2007) (“Foster Dismissal Statement”). The Commission recognized that

of clinical laboratory testing” in Templeton, California. Order §71. These acquisitions and other actual and
possible entrants are discussed further at pages 14-16.

Order 99 83, 87, 102.
. Order 44 84-85.
Order 9 86 (internal citations omitted).

See supra at 3.
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before it engages in “lengthy and resource-intensive administrative litigation . . ., there must be
support for the conclusion that the additional expense will improve the evidentiary record.” Id.
In particular, the focus is on “whether the record before the District Court was deficient in any
serious respect” because it is “essential to understand whether the court’s errors resulted from a
flawed record or simply from a mistaken view of a sufficient record.” Id. In Foster, the
Commission concluded that even though the record was short of a fully developed trial record,
the FTC was not prevented from presenting any important evidence regarding the potential
impact of the merger to the District Court. Thus, the court’s ruling was based in that case (as it
would be here) on essentially the same “evidence” that would likely be considered in the
administrative proceeding

Here, the District Court afforded FTC staff ample opportunity to present important
evidence. The record is not deficient or flawed; rather, it is voluminous and comprehensive. On
the basis of that evidentiary record the District Court concluded that the FTC was unlikely to
succeed on the merits.

II. NEW EVIDENCE DEVELOPED DURING THE PRELIMINARY INJUNCTION
HEARING SUPPORTS RESPONDENTS’ CASE

New evidence discovered during the pendency of the preliminary injunction hearing
strongly weighs in favor of withdrawal in order for the Commission to re-evaluate whether to
pursue the Complaint, and in favor of ultimate dismissal. For instance, during the preliminary
injunction discovery period, at least three different companies expanded into the provision of
clinical lab services in southern California. While there are already numerous providers of lab
services in southern California, these three entrants are particularly significant.

First, Sonic Healthcare’s December 31, 2010 acquisition of Physicians Automated

Laboratory (“PAL”) gives Sonic “a central location from which to build further business in

14
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and was coupled with an announcement by Sonic’s managing director that the
acquisition “was the first step in a long-term growth plan for America’s most populous state of
32 million residents. Sonic plans more purchases in California.”™" Subsequently, Sonic
acquired a second clinical laboratory in California, Central Coast Pathology Consultants
(“CCPC”) on February 7, 2011." With these acquisitions, Sonic now has several capitated
contracts with IPAs in the alleged relevant geographic market and is poised to become a strong
competitor to LabCorp and Quest in Southern California.*"

Second, Pathology, Inc., a pathology lab previously without clinical laboratory

capabilities, acquired Central Coast Clinical Laboratories (“CCCL”) located in Templeton,

California on January 24, 2011."" Prior to the FTC commencing litigation against LabCorp,
ry

B (ovcver, with the acquisition of CCCL, “a leading

37

Sonic Healthcare Buys California Clinical Pathology Laboratory Company, Dark Daily, Jan. 17, 2011
(attached as Exhibit E).

= Order 4 68; Teresa Ooi, Sonic in $84m Laboratory Spending Spree, The Australian, Jan. 18, 2011
(emphasis added) (attached as Exhibit F).

> Order 9 70.

40

o Order 7 71.
& PX0131 (I D<c) 9 6 (attached as Exhibit G).
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California provider of clinical laboratory testing,” —
I
Third, also in January, Pathology Associates Medical Laboratories (“PAML”), a

significant clinical laboratory services provider in the Pacific Northwest, began operating a joint

venture with a hospital system in southern California that ||| [ GTTRGRGGE
I These transactions confirm that Judge

Guilford was correct in concluding that entry is relatively easy and likely, and they represent a
significant change in the competitive landscape in the alleged market since the Commission
voted out the present Complaint. Indeed, other firms appear poised to grow or to enter the
market in the near future.*’

Discovery during the pendency of the preliminary injunction hearing also revealed
evidence that further undermines the case that was presented to the Commission by the FTC
Staff and that ultimately formed the basis for the Complaint. For instance, the FTC’s claims

. . . s 47
were based almost entirely on a series of declarations from customers and competitors.

L Order § 71.
H B D<p. 8:16-25, 9:18-10, 27:13-22 (attached as Exhibit H).
® Id. 17:20-25.

47

Even the original “expert” report of Dr. Fredrick Flyer was based almost entirely on the declarations
gathered by the FTC Staff as it investigated the acquisition. Defs. Opp’n to PL. FTC’s Mot. for Prelim. Inj., F7C v.
Lab. Corp. of Am. et al., SACV 10-1873 AG (MLGx) (C.D. Cal. Jan. 28, 2011) at 17 & n.57-59 (attached as Exhibit
A).
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Respondents deposed or sought additional information from fifteen of those declarants
(specifically identified by the FTC pursuant to the District Court’s scheduling order as those it
would rely upon in the PI proceeding) during the preliminary injunction discovery period and
found that the declarations were frequently misleading or incomplete, or that relevant
circumstances had changed. Those depositions revealed not only that the declarants lacked
foundation for many of their statements, but that the language in the FTC’s declarations
sometimes distorted the declarants’ real opinions.”® For example, many of the FTC’s declarants
testified both that their declarations were inaccurate and that they are actually not concerned
about the transaction,” or that LabCorp and Westcliff were not actually competing against each
other.™ The chart on the following page provides just a few examples (but by no means all
examples) in which individuals who signed declarations for the FTC testified contrary to

statements in their declarations:

? Dep. 61:13-65:25 (attached as Exhibit J); |JJ ]l Dep. 39:23-53:18 (attached as Exhibit K);
D

ep. 52:25-54:4 (attached as Exhibit L); [JJ il Dep. 68:15-25 (attached as Exhibit M); || ll Dep.
51:24-55:14 (attached as Exhibit N); [ llll Dep. 106:6-109:8 (attached as Exhibit O); [ il Dep. 64:11-64:16
(attached as Exhibit P).

“ See, e.g., I Dcp. 64:16-65:25 (attached as Exhibit J); i Dep. (attached as Exhibit S) 76:19-22,
108:1-22. In addition, other customers also indicated that they had no concerns with the transaction. See, e.g., LX-
301 (Mason Decl.) (attached as Exhibit CC); LX-302 (Dempsey Decl.) (attached as Exhibit DD); LX-303 (Beilman-
Warner Decl.) (attached as Exhibit EE); LX-307 (Martin Decl.) (attached as Exhibit FF); 1. X-412 (Marten Decl.)
(attached as Exhibit GG); LX-647 (| D<c!.) (attached as Exhibit HH); [l Dep. 88:13-19 (attached
as Exhibit R); |l Dep. 74:6-13 (attached as Exhibit P).

R Dep. 68:15-25 (attached as Exhibit M) ({

:p. 65:7-11 (attached as Exhibit S) (
); BB Dep. 17:7-20:16 (attached as Exhibit N).
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Declaration

Deposition Testimony

I Dcc!. (PX0100) § 5 (attached as Exhibit Z)

B D<c!. (PX0100) 9 6 (attached as Exhibit Z)

I Dcp. 63:21-64:1 (attached as Exhibit J)

B D:cl. (PX0113) 7 (attached as Exhibit AA)

B Dc<p. 49:18-21 (attached as Exhibit K)

I Decl. (PX0105) 9 6 (attached as Exhibit BB)

I De<p. 49:10-15 (attached as Exhibit M)

Importantly, discovery in the administrative proceeding is now closed. Although the

parties engaged in additional discovery following the preliminary injunction hearing, the

evidence revealed in that period did not lend additional support to Complaint Counsel’s claims,

and instead cast further doubt on the evidentiary merit of the various declarations obtained by

FTC Staff. For example, one of Complaint Counsel’s customer declarants, ||| | | QREEED: *ho

was not deposed until after the preliminary injunction hearing, testified that ||| GcGcTcTcNN
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u‘ |

In a second example, one of the individuals from whom the FTC obtained a declaration in

lieu of deposition testimony during the preliminary injunction discovery period subsequently

stated in a separate sworn declaration that

_5 ? At the subsequent deposition of this individual, Complaint

Counsel went so far as to apologize to this witness for the events leading to signing her
declaration.™

In short, the new evidence collected during the course of the preliminary injunction
proceeding (and beyond) weighs in favor of dismissal of the Complaint. Since the FTC filed its
Complaint, there has been no new evidence that the acquisition will have adverse competitive
effects, but<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>