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UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSIO 

In the Matter of 

THE NORTH CAROLINA [STATE] BOARD 
OF DENTAL EXAMINERS, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

PUBLIC 

DOCKET NO. 9343 

RESPONDENT'S SEPARATE STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE ARE AND ARE NOT GENUINE ISSUES 

Pursuant to Rule 3.24(a)(2) of the FTC's Rule of Practice, and in support of its 

Opposition to Complaint Counsel's Motion for Partial Summary Decision, Respondent 

North Carolina State Board of Dental Examiners ("State Board" or "Respondent") 

submits this Separate Statement of Material Facts as to Which There Are and Are Not 

Genuine Issues ("Counter-Statement"), addressing and responding to Complaint 

Counsel's FTC Rule 3.24 Separate Statement of Materials Facts to Which There Is No 

Genuine Issue ("Statement of Material Facts"). 

Respondent, in compliance with FTC Rules 3.24(a)(2) and 3.24(a)(3), supports 

this Counter-Statement and the Material Facts set forth herein by providing depositions, 

declarations, and sworn certifications, all of which set forth such facts as would be 

admissible in evidence, and specific facts showing that there is a genuine issue of 

material fact for trial, which mayor may not be disputed. 

Respondent's provision of a response to any material fact presented in the 

Statement of Material Facts shall not constitute a waiver of any applicable objection, 

privilege, or other right. Where required, in order to respond to the Statement of Material 
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Facts, Respondent represents {hat it has undertaken good faith efforts to identify the 

infonnation that would allow it to admit or deny such matters presented as material f<lcts . 

Respondent hereby reserves the right to supplement this Counter Statement in the event it 

becomes necessary to do so. 

OBJ ECTION TO COMPREH ENSIVE CHAR4CTERJ ZATION 

As a threshold matter, Respondent generally disputes Complaint Counsel's 

comprehensive characterization of the "material facts" submitted wi th its Statement of 

Material Fac ts as "material facts as to which there is no genuine dispute." Respondent 

wi ll separately address each numbered "material fact" submitted with such statement 

below. As noted in this Counter Statement, the evidence cited in the record in support of 

Illuny orthe "malerial facts" presented by Complaint Counsel does nOI support the 

assertion that they are undisputed. Further, and as noted herei n, Tllany of Complaint 

Counsel' s statements presenting "material facts" arc vague and ambiguous, incomplete, 

or lacking in context and/or l11i scharactcrize the "material facts" they purp0l1 to state, 

thus rendering the statements presented meaningless and use less as "material fae is." In 

some of their Statements of Fact Complaint Counsel has evidenced an appall ing 

unwill ingness to educate themse lves with regard to the basic legal structure and processes 

of North Carolina state govemment-- incl udi ng the bas ic cOllcept of judicial review. 

(See. for exampJe, Respondent's responses to Statements of Fact #68. #72 and tl77.) 

Complaint Counsel has presented sllch statements as "material facts" nOI in dispute. 

Respondent herewith responds that such stalements are meani ngless and Ll seless, and thus 

are in dispute, primarily as to their meaningfulness and usefu lness and only secondarily 

as to their substance. In sum, Complainl Counsel's Statement of Material Facts creates 
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more di sputed issues of fact than it resolves. As s lIch, Respondent objects \0 Compl aint 

Counsel's characteri zation of the "materia! facts" presented in its Statement or Material 

Facts as "material facts as to which there is no genuine dispute." 

OBJECTION TO RELEVANCE AND MATERJALITY 

h bears noting at the outset of thi s separate statement that a substan tia l number of 

the m,Htcrs presented as materia l facts by Complaint Counsel are not re levan t or materi al 

to the matter before the Commission - Complaint Counsel' s Motion for Part i<al SUlll mary 

Decision, which requests lhat the Commission rule as a matter of law. Respondent notes 

its objections on materi al ity and relevance grounds generally here, and reserves the right 

\0 object to sLich mutters on that basis. 

OBJECTION TO ABSENCE OF INDEPENDENT VERJFICATION 

As another threshold matter, Respondent objects to the absence of indepcndent 

verificati on as to the eighty matters presented by Complaint Counsel as IOMaterial Facts" 

in the Statement of Materia l Facts. The Statement of Material Facts presents these eighty 

matters as standing for the truth of each matter asserted as undisputed, and. incidentally. 

true. The Statement of Materia l Facts, while supported by Compluint Cou llsd's 

Declaration. including a "certification" of exhibits as being "true and correct copi"es of 

documents," is not separatc ly supported by any swom affidav it', or any other independent 

th ird-party ve rifi cation. The "certifi ed" exhibits, wh ile induding items such as 

depos ition testimony and statutory references, do not meet the Ru le 3.24(a)(3) stJndard of' 

providing "supponing affidavits" which must "set forth the spccilic facts showing that 

there is a genuine issue of material fact for Irial. " This absence of independent 

verification o f materia l facts deprives Respondent of the ability to directl y ascertain the 
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veracity of the matters presented and asserted, unless the party asserting veraci ty 

Complai nt Counsel -- wo uld choose to provide verification. The result o f the absence of 

independent verification o f asserted materi al and undisputed facts and the fact that 

Complaint Counsel has failed to provide the same (whether or not required by rule) is 

that Complain t Counsel has ipso faCIO attempted to appropriate the role. of presu med 

arbiter of fact in thi s proceeding. Respondent objects to this. If accepted by the 

Commission, this would be violati ve of due process. Respondent, with thi s Coullter 

Statement , is providing exhibits that do meet the Ru le 3.24(a)(3) standard. 

Based on the absence of independent veri fi cation, Respondent objects to the 

resulti ng assertion of each one of the eighty unverified Material Facts presented in 

Complaim Counsel' s Statement of Material Facts as undispu ted and standing for the truth 

of the matters assen ed. In add ition, Respondent notes that these objec ti onable fl aws in 

Complaint Counsel's presentation o f Material Facts in the Statement are rep li cated in its 

"Memorandum [n Support" of the Mot ion fo r Partial Summary Decision, wherein many 

of the unverified and otherwise object ionable "Materia l Facts" presented in the Statement 

of Materi al Facts are referenced and wrongfulI y presen ted as und isputed and standing for 

the tnnb of the matters asserted. 

GENERAL OBJECTIONS 

The fo llowing general object ions app ly to each of Complain t Counsel's ·'Materi a..l 

Facts" as presented in the Statement o f Materia l Facts and are in addition to speci fi c 

objections, ifappl icablc. 
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I. Respondent objects to Complaint Counsel's Statement of Material Facts to 

the ex tent thm they ca ll for the disclosure by Respondent of materi al protected by one or 

more of the following privileges: 

a. Attorney-client privilege; 

b. Work product pri vi lege; and 

c. Deliberative process privi lege. 

2. To the extent that Respondent responds to specific statements of material 

fact to which it has objected, Respondent reserves the right to maintain such objections 

with respect to any additjonaJ infonnation, and such objections are not waived by the 

furnishing of such infonnation. 

3. Respondent does not, by virtuc of rcplying to any statement of materia l 

fact. adJlli t to any legal or factual contention asserted in the text of any material 

statement, except as expressly staled. 

4. Respondent objects to each statement of material fact to the extent that 

each calls for infonnalion that is not in the possession, custody, or control of Respondenl. 

5. To the extent that any statement of material fact quotes from a document 

or references a statement and solicits an admission that the quote or statement is evidence 

of the truth of the matter asserted, Respondent objects on grounds of hearsay. 

6. Respondent objects generally because no defini tions were provided for 

any terms rete-renced in the statements of material fact and many of the terms are open to 

widely different interpretations, making many of the statements of material fact 

inheren tly vague and ambiguous, Respondent, however, has made a good faith effort to 

respond to Complaint Counsel's Statement of Materia l Facts. 
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COUNTER STAT EMENT 

Therefo re, Respondent submits the fo llowing Counter~ S tatemenl. demonstrating 

that there arc many genui ne issues in dispute; that Complai nt Counsel's MOlion for 

Part ia l Summary Dec is ion sho uld be denied; and, that Respondent's Motion to Dismiss 

shou ld be granted. The siatements below arc numbered to correspond to Complain t 

Coull sel's Statement of Material Facts. A ll exhibits re ferred to herein are attached to the-

Declaration o f Alfred P. Carlton. Jr., which was filed separately this same date. 

1. The North Carol ina State Board o f Denta l Examiners (" Board") consists of six 
pract icing dentists, a hygieni st, and a consumer representative. 

Respondent does no t di spute Complaint Counsel' s Statement of Materi al Fact # I. 

2, Of the eight Board members, on ly the consumer representative is selected by 
North Caro lina plib lic officials. 

Respondent does not d ispute Complain t Counsel's Statement of Material Fact #2 . 

3 . The dent ist Board members are not e lected by the c itizens of North Carol ina, they 
are e lected by other dentists li censed in North Caro lina. 

Respondent does not di spute Complaint Counse l's Statement of Materi al Fact #3; 

however, Material Fact #3 is incomplete as to the fact asserted. The electio n of Board 

members is controll ed by stat ute, N.C. Gen. Stat. § 90-22(b) & (c). See Tab I, 

NCBOARD3483 (N.C. Denta l Practicc Act, Article 2). 

4. The dentis t members of the Board arc elected fo r three year tenns and can rLin for 
re-election. Several Board members ha ve served two or more tellll s . 

To the extent Complaint Counsel's Statement refl ects the provisions erN.C. Gen. 

Stat. § 90-22, Respo ndent does not di spute thi s fact. However, N,C Gen. Stat. § 90-22(b) 

provides that "[n]o person shall be nominated, elec ted, Or appointed to serve more than 
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two consecutive terms on said Board." Tab 1, NC BOARD3483 (N.C. Dental Practice 

Act, Ar1i c le 2) . 

5. Elections can be contested. 

Rcspondcnt does not dispute Complaint Counsel's Statement o f Material Fact #5; 

however, Materi al Fact #5 is incomplete as to the fact assel1ed. See N.C. Gen. Stat. § 90~ 

22(b) & (0) at Tab I, NCBOARD3483 (N.C. Dental Practice Act, Art icle 2). 

6. When th is occurs, candidates may di stribute letters and make speeches discuss ing 
thei r desi re to serve North Caro li na dentists. Candidates may also announce posi tions on 
issues that may come before the Board. 

Respondent docs not dispu te Complaint Counsel's Statement of Material Fact #6; 

however, Material Fact #6 contains a presupposit ion not subject to separa te factual basis . 

Board members have testified that they did not campaign for a position on the Board by 

announcing any posit ion on certain issues. Tab II REDACTED 

REI)AC:TETjja.b 14 . Tab 13 _ REDACTED 

-
7. The operating budget for the Board comes from license fees paid by North 
Carolina dentists. 

Respondent does not dispu te Complainl Counsel's Statement o f Materia l Fact #7; 

however, Material Fact #7 is incomplete as to the fact asserted. See N.C. Gen. Stat. § 90~ 

39 at Tab I, NCBOARD33506 (N.C. Dental Practice Act, Article 2). The source o r the 

Board 's operating budget comes from its licensees (both dentists and denta l hygienist s). 

The mandatory fees paid by licensees can only be spent fo r public purposes. Tab 9 REDACTED 
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8. The Board election criteria and scope of authority is set fo rth in the Denial 
Practices Act. 

Respondent disputes Complaint Counsel' s' Statement of Material Fact #8. This 

fact is vague and ambiguous. and contains a presupposition not subject 10 separate factual 

basis. Further, Respondent 's Statement does not take into account the separate entity 

created by N.C. Gen. Stat. § 90-22(c)(3), that being the Board or Denta l Elections. Tab 

I, NCBOARD3484 (N.C. Dental Practi ce Act). 

9. Under the Denta l Act, the Board has the authori ty to li cense and take disciplinary 
actions against denti sts pract icing in North Carolina. 

Respondent does not dispute Complaint Counsel's Statement of Materia l Fact #9; 

however, Material Fact #9 is incomplete as to the fact asserted. See N.c' Gen. Sial. §§ 

90-29 through 90-38, 90-40, and 90-4 1.1. Tab I, NCBOARD3490 (N.C. Dental Practice 

Act, Art icle 2). 

10. The De·nlal Act also provides the Board wi th the aufhorily 10 peti tion a North 
Carolina court, either on its own or with the assistance of a District Attomey. to stop 
violations of the Dental Act, including the unlicensed practice of denti stTY. 

To the extent Complaint Counsel's Statement accurately reflects the provisions of 

N.C. Gen. Stat. § 90-40 and 90-40. 1 (a), Respondent does not dispute thi s fact; however, 

Respondent disputes thi s fact to the extent that it contains a presupposition subject to 

separate factual basis. Pursuant to N.C. Gen. Stat. § 90-22(a), the North Carolina General 

Assembly has given the State Board the authority to "liberall y constnte" the Dental 

Practice Act to protect the public and to enforce the unauthorized practice provision. Tab 

I. NCBOARD3483 (N.C. Dental Practice ACl, Article 2). Respondent also di sputes thi s 

r<lct to the ex tent it references the "unlicensed practice" of denti stry, which is nowhere 

referenced in the N.C. Denial Practi ce Act. 
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II . Under the Dental Ac t, the Board ' s only recourse agai nst the unlawru l practice o r 
dentistry is to seek reli e r in a North Carolina CO Llrt . 

Respondent disputes Complaint Counsel's Statement of Malerial Fact #11. It is 

incorrect and misreprcsents the Board's actua l enforcement authority pursuant to N.C. 

Gen. Stat. &§ 90-40 and 40.1 (a) and the N.C. Dental Practi ce Act generally . The North 

Carolina General Assembly has given the State Board the authority under N.C. Gen. Stat. 

§ 90-22(a) to "liberally construe" the Dental Practi ce Act to protect the publ ic and to 

enforce the unauthorized practice provision. Tab 1, NCBOARD3483 (N.C. Dental 

practice Act, Article 2), 

J 2. The Board has sought c ivil and criminal reliefin North Caro lina courts under the 
DenIal Act. 

Respondent does not di spute Complaint Counsel's Statement of Materia l Fact # 12 

as to certai n ,Ictions taken by the State Board to enforce the N.C. Dental Pract ice Act. 

13. Hydrogen or carbamide peroxide is the primary whitening agent llsed in the 
whi tening ofteclh . In a waler based solut ion, carbamide peroxide breaks down into 
hyd rogen peroxide and urea, with hydrogen peroxide being the acti ve bleaching agent. 
Carbamide peroxide conta ins 35% hydrogen peroxide. 

Respondent does not dispute Complaint Counsel's Statement of Material Facl 

# 13. Respondent does not di sputc that hydrogen peroxide and carbamide peroxide are 

currently the most commonly used teeth whitening agents in tJl e United Slates. 

Respondent does not dispute that carbamide peroxide breaks down into hydrogen 

peroxide and LIre" during the teeth whitening process. Respondent does not dispute that 

carbamide perox ide contains approxi mately 35% hydrogen perox ide. 

14, Hydrogen and carbamide perox ide have lIsed been as mouth-rinses to reduce 
plaque in individuals with gingiviti s and for trealment of periodontal diseases. 
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Rcspondent does not di spute Complaint Counsel' s Statement of Material Fact #14. 

However, this (act contains a presupposition subject to separate factual basis because it 

does not mention the percentages of either hydrogen or carbamide peroxide used for 

rinsing purposes. One of the dentist deponents in this matter has testified that the 

st rength ofhyJrogcll pcrox ide fo r the treatment ofpcriodonlal di sease is approximuie[y 

two percent. Tab 18 REDACTED 

15. A survey conducted by Discus Dental, a manufacturer of dentist teeth Whi tening 
products, revealed that 85% of dcntal patients want "whiter, brighter smiles." A study by 
the American Academy of Cosmet ic Dentistry C'AACD") found that 99.7% adult 
American respondents believed that a smi le is an important socia l asset, and 74% 
beli eved an unaLtract ive smile could hurt a pcrson's chances for career success. 

Respondent disputes Statement of Materia l Fact # 15 as irrelevant and immaterial and to 

the ex tent the surveys were not specific to North Carolina, not relevant to the proceeding. 

Further, Respondent disputes this fact to the extent that it is posed to indicate an 

overwhelming consumer desire for teeth whitening products and services. A market ing 

survey conducted on behal f of the major supp lier o f OTC teeth whitening products 

concluded that interest in teeth whitening had declined in recent years. Tab 22 

REDACTED 

Further, the same 

survey indicated that alt hough consumers may view whiter teeth as desirable, most of 

them never purchase a whi tening product. Tab 22, REDACTED 

16 Current ly, there are four broad categories of teeth whitening services available in 
North Carolina: (I) dentist in~offi ce teeth wh itening services; (2) denti st take~home teeth 
whitening products; (3) non-dentist teeth whitening services in salons, retail sto res, and 
Ill all kiosks; and (4) over-the-counter ("OTC") teeth whitening products. 
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Respondent di sputes Complaint Counsel 's Statement of Materia l Facl # 16. 

Material Facl 11 16 is vague and ambi guous and contai ns a presupposition not subject to 

separate factua l basis. Non-dentist teeth whi tening serv ices offered in such locations as 

salons, retail sto res, and mall kiosks may vio late the N.C. Dental Practice Act pursuant to 

N.C. Gen. Slat. § 90-29. Tab I, NCBOAR0 3490 (N.C. Denial Praelice Ael, Arli ele 2). 

17. Dentist in-office teeth whi tening products use a relat ive ly high concentration of 
hydrogen perox ide, between 15%-50%. Because o[this high concentrat ion, dentists 
usua ll y first apply an iso lation dam to the gums to prevent burning. The peroxide 
so lution is thereafter painted direct ly on the teeth, and a curing ligh t is often placed in 
front of the teeth to activnte the bleaching gel or expedite the whitening effect. 

Respondent disputes Complai nt Counsel's Statement of Material Fact # 17. This fact is 

vague and ambiguolls, and conta ins a presupposi tion subject to separate factual bas is. 

Respondent also di spu tes Complaint Counsel's statement to the extent thai it describes 

the "usual" process of in-office teeth whi tening. See Tab 21 
REDACTED 

Respondent does not di spute thai the teeth whi tening products used by denti sts for 

in-offi ce teeth whi tening generally have a higher concentrati on of the active ingredient 

than that typically avai lable in non-dentist teeth whitening. 

18. Dentist in-office teeth whiteni ng provides results in one to three hours. 

Respondent disputes Complaint Counsel's Statement of Material Fact # 18. This fact is 

vague and am biguous as to the phrase "provides result s," and contains a presllpposition 

subject to separate fact ua l basis. Demists take far greater precautions when pcrfonning 

teeth whi tening procedu res 011 patients than those provided by unauthori zed teeth 

whiteners in examining and interv iewing the patient, as well as the actual preparations for 
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the pmcedure. See Tab 28 [CX0392-005 Tooth Whitening/Bleaching: Treatment 

Considerations for Dentists and Their Patients, Seplo 2009 (describing dental exam plior 

to teeth whitening); Tab 2 REDACTED 

19. Dentist teeth whitening costs $300 or more. 

Respondent disputes Complaint Counsel's Statement of Material Fact # 19. Material Fact 

# 19 also contains a presupposi tion subject to separate factual basis . This statement docs 

not di ffcrenti ate between dentists who perfonn in·office teeth whitening and whitening 

via take· llOme prodllcts from a dentist. Dentists who offer take·home products for teeth 

wh itening lllay charge less than the $300 cited by Complaint Counsel. Tabll _ 

Tab 8 REDACTED 

REDACTED 

Further, dentists' teeth whi tening fees are tied to "office overhead," which can be 

substantial. Tab 

Also, the prescrip tion strength teeth whitening materials are a considerable up4front 

expense. Tab 13 

REDACTED 

20. Two of the more popular i/1 40ffice products are Zoom and Bright Smile, both 
made by Discus. 

Respondent disputes Complaint Counsel's Statement of Material Fact #20. The 

phrase "more popular" is vague and ambiguous. The statement also contains a 

presupposi tion subject to separate factual basis. Respondent does not dispute that Zoom 

and Bright Smile are products used by denlists for in·office teeth whitening procedures. 
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2 1. Take-home ki ts provided by dentists can ei ther be used as a follow-up to the 
inoffice treatment or as the sole whitening service. When used by themselves, take-home 
products can take days to whi ten teeth, and requires the consumer to repeatedly apply 
peroxide on the teeth . 

Respondent does not dispute Complaint Counsel 's Statement of Material Fact 

#21. However, the statement engages in presupposi ti on as to the course of treatment. 

22. Take-home kits typically cost hundreds of dollars in part because the denti st 
charges to fabricate the custom tray, provide instruction on lise, and supply the whiten ing 
product and ki t. 

Respondent di sputes Complaint Counsel's Statement of Material Fact #22. The 

statement is vague (md ambiguous as to the use of the phrase "hundreds of dollars" and 

contains a presupposition subject to separate fac tual basis, In addition to the services 

mentioned by Complaint Counsel. denti sts take far greater precautions when performing 

I'ceth whiteni ng procedures on patients than that provided by unauthori zed teeth 

whiteners. See Tab 28 [CX0392-005 Tooth Whitening/Bleaching: Treatment 

Considerations for Denti sts and Their Patien ts, Sept. 2009 (describing dental exam prior 

to teeth whitcning)]. In addition, the process involves at least two vis its to the dentist -

o ne for the exam and taking impressions fo r the custom tray, the other fo r deli very of the 

tray and instructions to the patien ts fo r use of the tray and whi tening materi als at home. 

Tab 13 REDACTED 

23. Entrepreneurs offer teeih whitening services in salons, retails stores, and mall 
kiosks. Typically a non-dentist provider wi ll follow a protocol provided by a teeth 
whitening manufacturer or di stributor. While each protocol is slightly different, all 
req uire the operator to provide the customer wi th literature and answer questions before 
the procedure begins. Some non-den ti st teeth whiteners will have the customer sign a 
consent foml. The provider will thereafter: ( I) place a bib around the cli ent 's neck; (2) 
don protec ti ve gloves; (3) take a tray from a sealed package, which is either pre-filled 
with peroxide soiLltion or which the operator fi ll s with the peroxide solution, and hand it 
10 the customer, who places the tray in to his or her mouth; (4) have the client Si l in a 
"comfortable chair"; (5) adjust the whitening light; and (6) start the timer. At the end of 
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the procedure, the customer will remove the tray and hand to the provider, who disposes 
it. 

Respondent disputes Complaint COlmsel' s Statement of Material Fact #23 first and 

foremost because it is not a statement of fact. It is an overstatement on Complaint 

Counsel's part to refer to the protocol followed by all non-dentist teeth whiteners as 

providing literature and answering questions before the procedure, as well as following 

the numbered procedures (1) ~ (6). Statement of Fact #23 also contains a presupposition 

subject to separate factual basis and is premised solely on infomlation provided by 

manufacturers/suppliers of three teeth whiteni ng products/systems. The evidence from 

investigations conducted by Board staffi s very different as to how some non-dentist 

purveyors of teeth whitening conduct thei r operations. Tab 22 (collecting investigative 

memorand ums) 

14 
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24, Non-dentist teeth \vhilcning prov ides the consumer resu lts in one hour or Jess . 

Respondent disputes Complaint Counsel's Statement of Materia l Fact #24. This 

statement conta ins a presupposition subject to separate Factua l basis and is vague and 

ambiguous as to the phrase "customer results," A teeth whitening procedure perronncd 

REDACTED 

in a dentist' s office ;s subject to a professional standard of care as opposed to retai l 

eSl<lblishments offering teeth whitening services that may violate the N.C. Denial Practice 

Act. See Tab 13 

Respondent does not di spute that some non-denti st teeth 

whi teners advert ise that they will whiten a customer ' s teeth in less than one hour. 

25. Non-dentist teeth whiten ing costs substantiall y less than denti st teeth whitening. 

Respondent disputes Complai nt Counsel' s Statement of Material Fact #25. This 

statement is vague and ambiguous as to the phrase "substantia ll y less," and contains a 

presupposition subject to separate factual basis. 

The presupposition unsu pported by ract contained in this statement is the fees charged by 

dentists ror pcrfomling teeth whiteni ng se rv ices are somehow affec ted by the all eged 

competition fro m unauthori zed providers of teeth whitening services. Denti sts have 

o ffe red test imony as (0 dentist co ll eagues never hav ing expressed a concem over how 

their profits would be affected by the acti vities of non-den tist teeth whiteners or sales of 

OTe products. Tab 14 

15 
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Also see Tab I I REDACTED 

In fact, 

den tists have been known to recommend OTe teeth whitening products such as Crest 

Whitestri ps to pati ents wholllihey have dcteml ined to be appropriate candidates. Tab 15 

26. Products sold by non-dentists fa ll under many brand names, including White 
Sm ile USA. Brite White, Beyond Whi te Spa, Beyo nd Dental & Health , Brite While, 
SpaWhilc. 

Respondent does not dispute Complaint Counsel's Statement of Material Fact 

#26; however, Complain t Counsel has asserted this statement without any support . 

REDACTED 

27. Availab le OTe products inc lude gels, rinses, chewing gums, trays, and strips. In 
a 2006 report, NBC's Today show correspondent Janice Li[e]berman reported that in 
2005, the U.S. market fo r OTC products was $41.4 billion. 

Respondent does not dispute Complaint Counsel's Statement o f Material Fact 

#27. 

28. OTC strips take many days to whiten the teeth, and requires the consumer to llse 
the product On a dai ly basis. This is because OTC products use less perox ide than denti st 
or non-denti st teeth whi tening products. 

Respondent disputes the use of the ambiguous phrase "many days" in Complaint 

Counsel' s Statement of Material Fact #28. This statement also conta ins a presupposition 

subject to separate factual basis. Further, thi s statement overlooks the fact that certain 

over-thc.-coUlllcr products such as Crest Whitestrips Supreme contain a higher percentage 

of peroxide than that contained in the prod ucts used by non-denti st teeth whiteners. Tab 
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23 REDACTED 

REDACTED 

29. OTe strips or trays typically can cost between $ 15-$75. depending on the brand , 
quantity, and concentration . 

Respondent does not dispute Complaint Counsel' s Statement o f Materia l Fact #29; 

however, it al so contai ns a presupposition subject to separate factual basis. In actuality, 

consumers of some non-dentist teeth whitening services may spend more money to have 

an over-lhe-counter strength teeth whitening product applied to their teeth than they 

would have i f they had purchased and sel f-administered an over-tile-counter kit. Tab 25 

REDACTED 

30. Non-denti st teeth whiteners in NOl1h Carolina advertise themselves as a lower 
cost substitute for dentist teeth whitening. 
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Respondent disputes Complaint Counsel's Statement of Material Fact #30 as vague and 

ambiguous in respect to the phrase " lower cost substitute." A teeth whitening procedure 

pcrfomlcd in a dentist's office is subject to a professional standard of care as opposed to 

retai l estublislunents offering teeth whitening services that may violate the N.C. Dental 

Practice Act. See Tab 13 . Tab 73 [collecting Declarations of 
REDACTED 

current and fanner State Board members Stanley L. Allen, DDS; Benjamin W. Brown, 

DDS; Joseph S. Burnham, DDS; Cli ffo rd O. Feingold, DDS; Willis Stanton Hardesty, Jr., 

DDS; Charles Wayne Holland, DDS; Brad C. Morgan DDS; Ronald K. Owens, DDS; 

Millard W. Wester m. DDS (hereinafter " Board Member Declarations") ~ 15]. 

Respondent does not dispute that certain teeth non-demi st whiteners have compared the 

costs of their services to those purported to be charged by a licensed dentist. 

3 1. Non-dentist teeth whiteners also distinguish themselves in tenns of time and 
convenIence. 

Respondent disputes Complaint Counsel' s Statement of Material Fact #3 1 as 

vague and ambiguous in respect to the phrase " time and convenience." It is also vague 

and ambiguous as to the ternl ' ;di stingu ish" since it does specify from what they are being 

distinguished. 

32. Manufacturers and distributors of non-dentist teeth whitening kits promote their 
prod ucts to salons, retail stores, and mall kiosks, by claimi ng the same, or nearl y the 
same results as denti st teeth whitening products for a lower cost. 

Respondent di sputes Complaint Counsel's Statement of Material Fact #32. It is 

vague and ambiguous, especially in regards to the phrase " the same, or nearly the same 

results." 

33 . Dentists differentiate themselves from non-dentist teeth \vhiteners in tenns of 
training, pri vacy, and professional ethics. 
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Respondent di sputes Complaint Counsel's Statement oCMaterial Fact #33. Dentists do 

not advert ise that they do teeth whitening and are different than teeth whiteners. They are 

di stingui shed from other providers by virtue of being licensed denti sts. Further, the 

qualities Complaint Counsel ascribe to dentists versus non-dentists as they relate to teeth 

whitening are only part of the picture. The source material cited by Complaint Counsel 

in support of th is fact contains an additional distinction that went unmentioned by 

Complaint Counsel - that being safety. Tab 25 

REDACTED 

Tab 26 REDACTED 

Tab 73 [Board Member Declarations at ' 16] . 

34. Denti st and non-dentist teeth whitening services provide near immediate results, 
whereas GTC products can lake days or weeks to whiten teeth . 

Respondent di sputes Complaint Counsel 's Statement of Material Fact #34. This 

fact is vague and ambiguous, especiall y as to the use of the phrase "near immediate 

results," and contains a presupposition subject to separate factua l bas is. 

35. In -office dentist and non-dentist teeth whitening services are more convenient 
than GTe products because results can usually be achieved in a single session. 

Respondent di sputes Complaint Counsel's Statement of Material Fact #35. The 

statement is vague and ambiguous as it relates to the use of the phrase "more convenient" 

and the term "results." In addition, the statement pre-supposes that the resu lts obtained 

by dentist in-office and non-dentist teeth whiteni ng procedures are equal or the same. and 
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that is not necessarily the case. See. e.g .. Tab 15 
REDACTED 

Further, there is some "conflicting evidence" as to the dehydrating 

effects of bleaching lights in the teeth whitening process and whether any whi tening 

obtained will last. Tab 28 [CX0392-005 Tooth Whi tening/B leaching: Treatment 

Considerations for Dentists and Thei r Pat ients, Sept. 2009 ("Accual color change w ill not 

be evidenlunti l 20 to 6 weeks after bleaching treatment.")]. 

36. Dentist and non-dentist services provide a chair, operators to provide instruction, 
awareness of risks and poten tial resu lts, screening (e.g., no children and pregnant 
women), ass istance in getting the peroxide to the teeth, disposing of the products, and 
often use ora light. 

Respondent disputes Complaint Counsel' s Statement of Material Fact #36. This fact is 

vague and ambiguous. and contains a presupposition subject to separate factual basis. 

Such general characteristics that dentists and non-dentists may have in common as they 

relate to teeth whi tening services do not take into account the professional knowledge, 

skill, sani tation procedures, and numerous other benefits that patients of dentists receive 

as opposed to customers of non-dent ist teeth whiteners. See Tab IS 
REDACTED 

REDACTED 

Tab 28 [CX0392-005 Tooth Whi teni ng/Bleaching: Treatment 
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Considerations fo r Dentists and Their Patients. Sept. 2009 (describing general 

considerations fo r denti sts prior 10 teeth whi tening)]. 

37. Teeth whitening or bleaching is the number one requested cosmetic dentistry 
procedure. and has become a lucrative market for dentists. 

Respondent di sputes Complaint Counsel 's Statement ofMateriaJ Fact #37. This 

is not one, but two separate statements and is not lim ited to North Carolina. This 

purported fac t is vague and ambiguous, especially as it uses the phrase " lucrative 

market:' and contains a presupposi tion subject to separate factual basis. Complaint 

COllnsel ci ted a press release from the American Academy of Cosmetic Dentistry 

(AACD) in support of lhis statement. However, the AACD reported in 2005 that 

although teeth Whiteni ng was the most "commonl y requested procedure," it only 

accounted for "6.5% of procedures perfoJlTlcd in the cosmet ic dental practice")). Tab 27 

[NCBOARD93 14, AACD, Groulldbreaking Survey Provides Insight into the Incredible 

Growth in Cosmetic Dentistry, 5/2/05] . Funher, one of the exhib its lIsed by Complaint 

Counsel to support this fact actually says something different. Tab 28 [ADA003273 

Tooth WhiteninglB leaching: Treatment Considerations for Dentists and Their Patients, 

Sept. 2009 ("Over the past two decades, tooth whiten ing or bleaching has become one of 

the most popular esthetic dental treatments." - Not the number one.)]. 

38. In 2007, the AACD reported that dentist teeth whitening procedures had increased 
more than 300% in tJ,e previous 5 years. 

Respondent disputes Complaint Cou.nsel' s Statement of Materia l Fact #38. This 

fact contains a presupposi tion subject to separate factual basis. It is not relevant to North 

Carol ina. Further, the press release upon which Complaint Counsel based th is fact differs 

substant iall y from Complaint Counsel's statement. The press release is dated .ILme 22, 
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2006, It states that whitening treatments provided by dentists "have increased more than 

300% since 1996," Tab 29 [CX0397-001. First It Was Atkins, Then It Was South Beach. 

Now It' s the White Sm ile Diet, 6/22/06], According to the representations made by the 

AACD. the 300% increase came over a ten year period ~ not a five year period as stated 

by Complaint Counsel ~ and the increase occurred from a poi nt in time when teeth 

whitening was not as prevalent as it may have been in 2001 or 2002. Tab 29, Id. 

39. For 2006. AACD den tists reported performing an average of70 teeth whi tening 
procedures and revenues were $25,000 on average (to tal o f $138.8 mill ion). Procter & 
Gamble states lhat with proper marketing, dentists can earn $ 100,000 to $200,000 per 
year by perfomling teeth whitening services: "Your esthetic practice cou ld cxplode 
overnight." 

Respondent disputes Complaint Counsel~ s Statement of Material Fact #39. This 

fact contains a presupposition subject to separate facwal bas is. It is not relevant to North 

Carolina or the general pract ice ofdcntislry because it relates to the sUbspecialty of 

cosmetic dentistry. 

Another press release issued by the AACD cites the same ligures as those ci led by 

Complaint Counsel; however, the survey results indicate that teeth whitening is sti ll a 

small percentage oflhe practices of those who specialize as cosmetic dentists. Although 

these cosmctic dentjsts did report perfonning an average of70 teeth whiten ing 

procedures in 2006, which eamed them $25,000 in revenue, the bulk of the;r revenues 

callle from other procedures. Tab 30 [CX0383, American Academy of Cosmetic 

Dentistry, Cosmetic Dentistry Continues to Surge - Market Estimated at $2.75 Bill ion]. 

The cosmetic dent ists reported all average of I ,325 other procedures perfomled in 2006. 

for $483,000. Tab 30,}d. Even among these cosmetic dent istry specialists, the 
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percentage of their revenue generated from teeth whitening in the year 2006 was roughl y 

4.8% -- hardly "Iucrativc." Tab 30,!d. 

40. Somc of the dentists who complained about non-denti st teeth whitening in North 
Carolina eamed substantial revenues from teeth whitening. 

Respondent di sputes Complaint Counsel 's Statemcnt of Materi al Fact #40. This fact is 

vague and ambiguous as to the phrase "substant ial revenues," and contains a 

presupposition subject to separate factual basis. Furthennore. the manncr in which 

Complaint Counsel has presented its supportive examples is misleading. See Tab 3 1 

REDACTED 

To the contrary, the majority of the responses of tile complainant denti sts' responses to 

Complain t Counsel's Subpoena Duces Tecum illustrate that these denti sts eam very Littl e 

of their annual revenues from teeth whitening services. Most responded that teeth 

whi tening comprised only one or two percent of their tota l practi ce revenues. Several did 

not perfoml any teeth whitening at all . Tab 3 1 [Charts fro l11 co llected responses by 

complainant dentists and Board members to the Complaint Counsel Subpoenas Duces 

Tecum]. Also see Tab 11 
REDACTED 
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Tab 73, Board Member 

Declarations, '1 14. 

41. Non-demist teeth whitening services have quickly grown in popularity in North 
Carolina since 2005. 

Respondent di sputes Complaint Counsel's Material Statement of Fact #41. This 

purported f..1ct is vague and ambiguous, especiall y as it uses the term "popularity," and 

contains a presupposition subject to separate factual basis. The documents cited by 

Complai nt Counsel in support of their statement make no mention of the word 

"popularity" - they si mply indicate an increase in the numbers of establishments offering 

and performing non-dentist teeth whitening. 

42. The defi nition of what constitutes unlawful teeth whitening varied over time and 
among Board members. 

Respondent di sputes Compla int Counsel's Material Statement of Fact #42 . The 

definit ion of the unlawful practi ce of dentistry as it relates to teeth whitening has 

remained the same as enacted by the N.C. Legislature in N.C. Gen. Stat. § 90-29: 

(a) No persall sha ll engage in the practice of dent istry in this State, or offer 
or attempt to do so, unless such person is the holder of a valid license or 
certifi cate of renewal of license du ly issued by the North Carolina State Board 
of Denta l Examiners. 

(b) A person shall be deemed to be pract icing dentistry in this State who 
does, undertakes or attempts to do, or claims the abi lity to do anyone or more 
orthe following acts or things which, for the purposes of thi s Article, 
consti tute the practice of dentistry: 

(2) Removes stains, accretions or deposits from the human teeth; 

(7) Takes or makes an impress ion orthe human teeth , gums or jaws; 

(11) Owns, manages, supervises, controls or conducts, either himself or 
by and through another person or other persons, any enterpri se wherein any 
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one or more of the acls or practices set forth in subdivisions (1) through (10) 
above are done, attempted to be done, or represented to be done; 

(13) Represents to the public, by any advertisement or announcement, 
by or through any media. the ability or qualification to do or perfonn any of 
the acts or practices set forth in subdivisions ( I) through (10) above. 

Tab I, NCBOARD3490 (N.C. Denial Practice Act, Article 2). Further, pursuant to N.C. 

Gen. Stat. § 9~22(a), [the North Carolina Denta l Practice Act] "shall be liberally 

construed to carry out these objects and purposes [public health, safety. and welfare]." 

Tab I. NCBOARD3483 (N.C. Dental Practice Act, Article 2). 

In add ition, this lact is not supported by deposition testimony. One of the deposed Board 

members described the Board's constant reference to the Dental Practice Act. in its 

deliberations. Tab 13 REDACTED 

_ Also, the State Board's interpretation of the statute was based on the 

Board ' s public protect ion duties as they relate to the unauthorized practice of denti stry. 

Tab 73, Board Member Deciarations, ~)~ 6, 15, 18,20 and 21. The State Board fonllall y 

adopted an interpretive statement incorporating its defi nition orthe unauthorized practice 

of dentistry on January 9,2010. Tab 32, NCBOARD7260, Unauthorized Practice of 

Dentistry. 

43 . Instead, the Board has chosen to "investigate[] these [non~dcntist teeth whitening1 
matters on a case-by-case basis." 

25 



Respondent disputes Complaint Counsel's Statement of Materia l Fact #43 as being vague 

and ambiguous as to the term "instead." It also contains a presupposi tion subject to 

separate factual basis. Respondent does not di spute Complaint Counsel's Statement of 

Material Fact #43 as it relates to the investigat ion of the unauthorized practice of 

dentistry, including teeth whitening by non-dentists, by examining the fac ts and ev idence 

relevant to that particular case. Board members and staff have offered testimony as to 

this approach. Tab 13 

11 

19 

44. The Board expressed specific concerns about the safety of non -dentist teeth 

REDACTED 

Tab 

REDACTED 

Tab 

REDACTED 

REDACTED 

whitening as compared to denti st teeth whitening and OTC teeth whitening, but has not 
provided evidence to support these claims. 

Respondent disputes Complaint Counsel' s Statement of Material Fact #44. First and 

foremost, an individual who was injured as result of teeth wh itening procedure conducted 
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at a mall kiosk has been deposed in this matter. Tab 17 
REDACTED 

_ Also, the dentist who evaluated the individual at the request of the State Board 

o ffered testimony as to the permanent nature of the individua l' s injuries and the cause of 

the damage. Tab 18 REDACTED 

Three other indiv iduals have reported injuries related to teeth whitening experi ences at a 

ma ll kiosk and a tanning sa lon. Tab 33 REDACTED 

REDACTED 

_ ; Tab 35 REDACTED 
Tab 12 _ 

REDACTED 

Other testimony has been offered as to the difference between the safety of teeth 

whi tening at a mall kiosk versus that provided in-office by a licensed dentist or under 

hi s/her supervision. Tab 19 REDACTED 
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Finally, Respondent has provided Complaint Counsel with numerous arti cles to 

support its concerns over the safety of unauthori zed teeth whi tening. Some orlhose 

articles are itemized below. 

• Sarah Albrecht, What Are tile Dangers of Teeth Whitening?, eHow (Sept. 10, 
2009). Albrecht 's article notes that over whitening can dissolve tooth enamel and 
lead to increased sensitivity; going on to emphasize the potenriai for dangerous 
addiction. Tab 36, NCBOARD4917-491 8. 

• Juli Auclair, Special Report: Hidden Dallgers of Teeth White1ling, WHDH News 
7, NBC, Boston (Mar. 8,2005). This news report warns agai nst the dangers o r 
prolonged use of hydrogen and uses persona l interviews to reinfo rce the potent ial 
addictiveness ofteelh whitening. Tab 37, NCBOARD492 1-4922. 

• David Chandler. Dangers of Tooth Whitening Chemicals (llld Treatlll ems, 
Arti cleA lI ey.com (Jan. 30, 2006). Thjs art icle mentions that laser teeth whitening 
can be even more dangerous than the direct application or hydrogen peroxide, 
because it causes the peroxide to penetrate more deeply into the tooth. C hand ler 
also recommends bei ng sure that one's teeth are taken care ofhy a dentist prior to 
whitening. Tab 38, NCBOARD4919. 

• Counci l on Clinical Affairs, American Academy of Pediatric Denti stry, Policy 0 11 

the Use oj Delltal Bleaching for Child alld Adolescent Patiellts (2009). Upon 
recognition of an increase in tooth whitening among children, the AAPD released 
this article as a review of scho larly infonllation on the subject matter. in a policy 
statement , they encouraged the rollowing: (1) the judicious use of bleachjng ror 
vital and nonvital teeth ; (2) patients to consult their dentists to determ ine 
appropriate methods fo r and the tim ing of dental whitening within the context of 
an individua li zed, comprehensive, and sequenced treatment plan; (3) dental 
proressionals and consumers to consider side effects when contemplating del1\ul 
bleaching fo r child and adolescent patients; and (4) further research of dental 
whitening agents in chi ldren. Tab 39, NCBOARD4949-495 1. 

• 71le Dallgers of Teeth Whitening, Teethwhiteninghelp.net. This article notes thaI 
there are very few ri sks involved in teeth whiteni ng when "a professionally 
competent dentist implements a whi tening procedure, and he or she follows the 
ri ght process lIsing the ri ght combinations of chemicals, lasers, cleaning nnd other 
procedures." The author goes on 10 say thilt if used incorrectl y wh itening 
chemicals can have a number of negative and dangerous side effects. Tab 40, 
NCBOARD4930-493 1. 

• Laurel Naverson Geraghty. The Dangers of Teeth Whitening: Gerrillg a Brighter 
Smile Call Come (Jf a Painflll Price, Prevention.com (May 10, 2006). Article 
highlights the problems associated with excessive teeth wh itening, which can be a 
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"sl ippery slope" due to the temporary nature of bleaching so lutions. Geraghty 
mentions the imponance of consulting with one's denti st prior to whitening, 
mostly because "the ADA hasn', granted its seal of acceptance to any OTC 
bleaching method in part because if the mouth isn't healthy when bleach IS 

introduced. serious problems can result." Tab 41. NCBOARD4925-4929. 

• Michel Goldberg, Frederic Bohi n, Eric Bonnet, Anne Claisse-Crinquette, Jerome 
Dartigues & Jean-Jacques Louis, Tooth Bleaching Treatments: A Review, ADF 
Medical Services Commission (2007). This rev iew chronicles the variolls risks 
associated with tooth b leaching, concluding, H[i]1 is therefore indispensable that 
tooth bleaching be undertaken as a re~u l t of a treatment decision made by a 
qualified dentist, who wi ll provide careful supervision and proper follow-up." 
Tab 42. NCBOARD4962-50 11. 

• Michel Goldberg, Manin Grootveld & Edward Lynch, Undesirable {Jnd Adverse 
Effects o.fTooth-Whitening Products: A Review, Clill Oral Invest (June 20, 2009). 
This scholarly article. based strictly on scientific study, detai ls spec ific dangerous 
effec ts related 10 the use and (potential) ingestion of the peroxide so lution used in 
teeth whitening. After detailing numerous other proven negative effects of 
bleaching, the authors explicitly conclude, "[t]he informed dec ision to adm inister 
or not and the cont rol of bleaching effects should stand in the hand of denta l 
surgeons" ," Tab 43. NCBOARD4952-496I. 

• !-low Safe Is a Bright Smile?, GreenFacts (Apr. 4. 207). Notes serious risks to the 
public regardi ng unregulated teeth whitening. Tab 44, NCBOARD4945-4946. 

• Elisabeth Leamy & Vanessa Weber, Tee/h Whitening Kiosks at the Mall . 
ABCNews.com (May 21 , 2008). Focusing on Cincinnati 's Eastgate Mall , this 
news report gives an example of a whitening kiosk employee incolTcctly 
identifying the chem icals used in the whiteni ng process, and also notes the guise 
o r profess ionali sm in these ma ll kiosks. Tab 45, NCBOARD3904-3907. 

• C.D.N. Monis, Tooth IVhileners - The Legal Position, British Dental Joumai 
(Apr. 12, 2003). Report di scusses serious risks to humans regard ing the use of 
concentrations routine ly used by illegal teeth whiten ing service providers. Tab 
46. NCBOARD4947-4948, 

• Scientific Committee on Consumer Products. Health & Consumer Protection 
Di rectorate-Genera l, Opinion on Hydrogen Peroxide, ill its Free Form or Whell 
Released, ill Oral Hygiene Products and Toorh Whitening Products (Dec. 18. 
2007). Report describes the unacceptable dangers from teeth wh iten ing 
procedures that are illegal in Europe. Tab 47, NCBOARD5012-5118, 

• Teelli Whitening at the Mall. Unsafe, Bilt Is 1/ Illegal? 
Tcethwhiteningreviews.colll (Aug. I I, 2008). This author notes that Illa ll teeth 
whitening kiosks attempt to fool the consumer by dressing their non-dentist or 
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dental profess ional workers in white lab coats. The author stresses that these 
types of whitening procedures should always be done under the supervision of a 
ODS, and no tes the vari ous mall whiteni ng stations nationwide that have been 
forced 10 shut down. Tab 48, NCBOARD39 I 1-4008. 

• Teeth Whitenillg Dangers?, Teethwhiteningreviews.c.ol11 (Aug. 10, 2006). Art icle 
draws attention to the dangers of "prolonged whitening" and recommends that 
teeth whitening should be "done under Ihe superv ision of an expert:' The author 
highl ights the various precautions that are taken in a dental offi ce, but not 
elsewhere. Tab 49, NCBOARD4923-4924. 

• Julia Temple, Dangers of Too/h Whitening, Associated Content (May 5, 2007). 
Temple hi ghlights the potential of hydrogen peroxide to catlse damage to one's 
teeth . Temple' s solution to this problem: '<Having the procedure done by a 
denti st will provide the correct method to whiten and keep yo ur teeth and gums 
hea lthy." The art icle also wams that if people continue to use peroxide after 
expelicncing sensitivity, pernlanent nerve damage and loss of enamel can occur. 
Tab 50, NCBOARD4920. 

• Susan Warnick, Mall Teeth Whilel1il1g: Is it Safe? WCVBTV 5, Boston, 
ThcBostonChan nel.com (Nov. 23, 2009). This article highlights the complete 
lack of dental training seen in whitening kiosk employees , as well as the lack of 
overall regulation. Wornick also notes the facl thaI dentist offices mention all o f 
the ri sks involved in the procedure, whi le whitening kiosks do not. Tab 51, 
NCBOARD49 I 5-491 G. 

45. Non-dent is t teeth whitening services are safe for 90% of users. While the 
remaining 10% may experience some sens itivity, less than 1% would experience a 
serious side effect, such as an allergic reaction . Such a reaction could also occur during 
an in-o rri cc denti st teeth whitening. 

R espondent di sputes Complaint Counsel's Statement of Material Fact #45. The 

percentages referenced in this Statement are a misrepresentation of the deposition 

test imony cited in support of Complaint Counsel' s Statement #45. Tab 16 

REDACTED 

REDACTED 

. A quotation cited by 

Complaint Counsel was also taken out of context and is incomplete as to the intent of the 

author. Tab 52 REDACTED 
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REDACTED 

Final ly, Complaint 

Counsel ' s reference to allergic reac ti ons that might occur during teeth whitening is 

actually additional SUppO l1 for the perfonnance of teeth procedures by or under the 

supervision of a licensed dentist. See Tab 28 [CX0392-008 Tooth Whitening/Bleaching: 

Treatment Considerations fo r Dentists and Their Pat ients, Sept. 2009 (personnel 

perform ing Leeth whitening in non-dental teeth facilities "may not be prepared to provide 

emergency care for allergic reactions")]. 

46. The Board did not bring the public safety issue regarding non-denti st teeth 
whitening before any regulatory authority in North Carolina. 

Respondent disputes Complaint Counsel' s Material Statement of Fact #46. 

Pursuant to N.C. Gen. Stat. § 90-22, the Board is the authority charged by the N.C. 

General Assembly as the state agency regulating the practice of dentistry as it affects the 

public health , safety, and welfare of the c itizens of North Carolina. Tab I, 

NCBOARD3483 (N.C. Denta l Practice Act, Article 2); Tab 73, Board Member 

Declarations, 1 5, 6 and 20. 

As a matter of fact. the ex istence of a local teeth Whitening kiosk was brought to the State 

Board's attention by the Denial Director of the Division of Medical Assistance of North 

Carolina's Department of Health and Human Services. Tab 53 [NCBOARD52, email 

from Mark Casey to Bobby White, 2/ 18/08 ("I know that due to potential effects on the 

gingival leading to cervical sensitiv ity that application by a licensee is critical.")]. Mr. 
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Whi le also had an emai l exchange with Dr. Rebecca King, Section Chief of the Oral 

Health Section or the N.C. Department of Health and Human Services that was generally 

sllppon-ive of the State Board's efforts in the unauthori zed practice issue. Tab 54 

[NCBOARD953, email from Rebecca King to Bobby Whi te, 3117/08]. Mr. White 

recalled that Dr. King may have also reported one of the mall kiosks to the Board. Tab 

19 There was also contact by Board Counsel with at least 

one loca l public health depan-menL Tab 9 

47. In or around 2004, the Board began receiving complaints from dentists and 
hygienists (who work for dentists and may perfoml teeth whitening under the supervision 
ofa dentist) about non-dentist teeth whitening providers. 

Respondent does not dispute Complaint Counsel's Material Statement of Fact #47. 

However, Respondent received complaints about unauthorized teeth whitening providers 

from injured consumers of those services and other non-denti sts as we ll. See. e.g., Tab 

Tab 33 

48. Dentists are eligib le voters in Board elections. 

Respondent does not dispute Complai nt Counsel's Statement of Material Fact #48 

as it relates to the elect ion of dentist Board members by North Carolina ' 5 licensed 

dentists. However, pursuant to N. C. Gen. Stat. § 90*22(b), the state's licensed dental 
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hygienists elect the dental hygienist member orthe Board. Tab I , NCBOARD3483 (N.C, 

Dcntal Practice Act, Section 2). 

49. In January 2005, the District Aliomey en tered into a plea bargain with a sa[ol1 
owner that permitted her to conti nue whitening teeth. The Board viewed Ihis di smissal as 
evidence that the Di strict Attomey believed that "whitening in and ofi tselfwasn'l 
vio lating the Dental Pructice Act." 1n March 2005. the Board received an adverse ruling 
involving another sect ion o f the Dental Act. As a result, the Board believed that CO litis 
wo uld be "narrowly interpreting the Dcntal Act for noninvasive techniques such as teeth 
whi ten ing." 

Responden t disputes the entire contents of Complaint Counsel's Materi al Statement of 

FaCI #49 to the ex tent that it is factually inaccurate, is comprised of multi pic statements, 

and is conclusory in nature. This statement references the Hollywood Smi les/Brandi 

Temple case, No. 04- 188. The salon owner made impressions of the customers' teeth 

and provided them wi th custom made trays along with a teeth whitening kit containing a 

22% carbamide peroxide solution. No looth whitening was done on the prem.ises. Tab 

There was no plea bargain; the matter was corrected via an affidavit by Ms. Temple, ill 

which she swore not 10 engage in the making of impress ions in connection wilh the sale 

and distribut ion of teeth whitening kits. Tab 56 

There was nothing in Ms. Temple' s affidav it about teeth whitening because she was not 

charged wi th the sect ion ofN.C. Gen. Stat. § 90-29 prohibi ting the removal ofsla ins 

from teeth; she was charged under the pali of lhe statute prohibi ting the mak ing of 

impressions. Tab 56 Nevert he less, 

the DA 's cover Ictter states: "Enclosed please find Brand i Temple's A ffidavit stating that 

she will no longer engage in teeth whitening as part of her spa business. As we 

di scussed, I have taken a voluntary dismissal in the above referenced [case] a fter 
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receiving her Affidavit.")]' Tab 56 

REDACTED 

Further, the Board did not receive an adverse rul ing in the Bmnsoll case. Among other 

matters ordered, rhe judge ordered that the defendant was "pennanently enjoined from 

engaging in the pract ice of dentistry in North Carolina by making or taking an impression 

of human teeth, gums or jaws" and taxed the costs o f the entire action against him. Tab 

57 [NCBOARD520 1, Order and Judgment, filed 3/7/05J. Fina lly, the Board did no! 

come to a conclus ion or be lief as a result of the Brullson decision about how the courts 

would interp ret the Dental Practice Act. Tab 14 REDACTED 

50. To avoid issues where the Board lacks "sufficient evidence," a Board inves tigator 
suggested that the Board use cease and desist orders to "modi fy" the behavior of 
non licensed persons suspect[edJ or violating the Dental Act. 

Respondent disputes Complai nt Counsel' s Material Statement of Fact #50. Respondent 

a lso disputes this fac t to the ex tent it utilizes the phrase "nonlicensed persons," which is 

nowhere referenced in the N.C. Denta l Practice Act. Further, the Board investigator did 

not suggest such use of cease and desist orders as stated in this Statement of Fact, which 

mischaracterizes Mr. Dempsey's testimony. See Tab 58 
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5 1. The Board could have drafted an administrative rule wi th respect to nondenlisl 
teeth whi tening, but thi s would have brought it under the purv iew of the N0I1h Carolina 
Rules Review Commission. 

Respondent disputes Complaint Counse l's Materi al Statement of Facl #5 1 as a statement 

of fact. It is vague and ambiguous and call s [or a supposition or assumption of a separate 

fact. In actuality, the State Board did not see an y necessity to promulgate a ru le on the 

unauthori zed practice of teeth whiten ing. Tab 

Tab \4 

52. The Board bel ieved there was a "risk" associated with propos ing such a rule 
change because the Legislature cou ld alter the scope of the Board 's authorit y. 

Respondent di sputes Complaint Counsel 's Material Statement o f Facl #52. It is vague 

and ambiguous, ca ll s for a supposition or assumption of a separate fact, and is so lely 

based upon one deponent ' s testimony, which was based upon belief and infon11ation and 

not fact. Further, Complaint Counsel' s statement of fac t renects a basic lack of 

knowledge about the admi nistrat ive rul e making process in the state of North Carolina. 

REDACTED 

REDACTED 

REDACTED 

Tab 9 REDACTED 

As stated above, the State Board did not see any necessity to pro mulgate a rule on the 

unauthori zed practice of teeth whiteni ng. Tab 13 

REDACTED 
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_ ;TabI4 

REDACTED 

-
53. The Board never proposed a rule to the North Carolina Legislature about the 
unauthorized practice of dentistry. 

Respondent disputes Complaint Counsel's Material Statement ofFaet #53. It is 

irrelevant because the Board does not "propose rules to the North Carolina Legislature." 

Again, Complaint Counsel's statement of fact reflects a basic lack of knowledge about 

the legislative and the administrative ru le making processes in the stale o f North 

Carolina. Tab 9 REDACTED 

-
54. The Board has issued cease and desist orders as a first step aga'inst parties 
suspected of engaging in the unlawful practice of dentistry. 

Respondent disputes Complaint Counsel's Materia l Statement of Faet #54. In particular, 

Respondent objects to the vague and ambiguous phrase "first step," In every instance, 

and certainly in every case cited by Complaint Counsel in support of this fact, the Notice 

and Order to Cease and Desist was sent by the State Board only when there was prima 

facie evidence from a credible source of a violation . See Tab 59 

REDACTED 

REDACTED 

_ ; Tab 59 REDACTED 
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_ ; Tab 59 

55. The Board has sent at least 40 cease and desist orders to non-dentist teeth 
whiteners. Most o rders have a bold , all capi tals heading: "NOTICE AND ORDER TO 
CEASE AND DESIST " or " NOTICE T O CEASE AND DESIST." 

Respondent does not dispute Complaint Counsel's Material Statement of Fact 

#55. However, the statement is incomplete as to the fact asserted, and Respondent 

REDACTED 

wishes to respond. Some, but not all , ofi ll e letters were styled as cease and desist orders. 

Others were styled as cease and desist notices. Pursuant to N.C. Gen. Stat. § 90-40. J (a), 

the Stale Board is au thorized to seek injunctions for the unauthorized prac tice or 

dentistry. and pursuant to N,C. Gen. Stat. § 90-40 is authorized to seek cri minal 

prosecution for the unauthorized practice of dentistry. Further, pursuant to N.C. Gen. 

Stat. § 9-22(a), [the North Carolina Den tal Practice Act] "shall be liberally construed to 

carry out these objec ts and purposes [publ ic health, safety, and wel fare J." Tab I, 

NCBOARD3483 (N.C. Dental Pract ice Act, Article 2) . 

To fu rther supplement its responses to Statement #55, Respondent offers its own 

statement of materi al facts relati ng to the cease and desist orders and letters issued by the 

Board: 

A. The North Carolina State Board of Denial Examiners is an agency of the State of 

North Carol ina pursuant to N.C. Gen. Stat. § 90-22(b). Tab I, NCBOARD3483 

{N.C. Delllal Practice Act, Article 2). 
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B. The Slale Board is authori zed and empowered by the Legislature of North 

Caro lina to enforce the provisions of the Denlal Praclice Act. Tab I, 

NCBOARD3483 (N.C. Dental Practice Act, Article 2). 

C. Indi vidual members of the State Board are swom officers of the State of North 

Carolina. Tab 73. Board Member Declarations, ' 1 5. 

D. Individual members of tile State Board, as sworn officials of the State of North 

Carolina, have as their dUly the obligat ion to enforce the provisions of the Dental 

Practice Act. Tab I, NCBOARD3483 (N.C. Dental Practice Act, Art icle 1); Tab 

73, Board Member Declarations, ~6. 

E. The State Board and its members have the authority to enforce the provisions of 

the Dental Practice Act by seeki ng recourse to the courts of North Carol ina. N.C. 

Gen. Stat. ~~ 90-40 & 90-40.1 at Tab 1, NCBOARD3507 (N.C. Denta l Practice 

Act, Art icle 2). 

F. The State Board is not prohib ited or proscribed by any statute, ru le or regulation, 

or by any other authOlity, from ordering that any person or ent ity cease and desist 

from violating provisions of the Dental Practi ce Act. Generall y, Tab 1 > 

NCBOARD3483 (N.C. Dental Practice Act, Article 2). 

G . The State Board is authori zed by the Dental Praotice Ac t and North Carol ina law 

to communicate ils detenninat ion that any person or ent ity may be violating the 

provisions of the Denta l Practice Act to thai person or entity. N.C. Gen. Stat. §§ 

90-22(a), 90-40 & 90-40.1 at Tab I, NCBOARD3483 and 3507(N .C. Dental 

Practice Act, Article 2). 
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H. The State Board is authorized by the Dental Practice Act and North Carolina law 

Lo order any person or entity suspected of vio lating the provisions of the Dental 

Practi ce Act to cease and desist violating the provisions of the Act. N.C. Gen. 

Stat. §§ 90-22(a) , 90-40 & 90-40.1 at Tab I, NCBOARD3483 and 3507 (N.C. 

DenLal Prac ti ce Act, Art icle 2). 

J. The State Board does not have the statutory authority 10 independently enforce <.In 

order to any person or entit y that they cease or desist violating the provisions of 

the Act. Generall y, Tab 1, NCBOARD3483 (N.C. Oelllal Pract ice Act, Art icle 2. 

J . The general fonn of "cease and desist" letters or orders uti lized by the State Board 

is a time honored, customary, and widely accepted method of enforcing prohib itions on 

unauthori zed practice across a broad variety of profess ions in North Carolina and in a 

large number of states. The North Carolina Board of Massage & Bodywork , which has a 

sim ilar enforcement statute, N.C. Gen. Stat. § 90-634, 10 that orthe Respondent .. has 

made it a pract ice o f sending cease and desist orders to unauthorized practitioners of that 

li censed profess ion. See Tab 60 [collect ing Newsletters o f the North Carol ina Board of 

Massage & Bodywork Therapy for June 2006, Wi nter 2007 and Winter 2008 that 

mention cease and desist orders sent 10 unlicensed individuals and businesses, 

NCBOARD9326-9339j. A/so see Tab 61 [NCBOARD9340, NewsleUer or the Kansas 

Dental Board, Oct. 2009]; Tab 62 
REDACTED 

K. Several states, including North Carolina, rece ived inq uiries from a Joshua 

Gransoll , Vice Presiden t, Beyond Whi te Spa Select, in late 2009 regarding their 
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enforcemelll activities agai ns t Ilon-den tist leeth whiteners fo r the unauthorized practice o f 

dentislry. The repl ies of the states of Hawaii , Pennsylvania, and North Caro li na are 

pertinent statements. Tab 63 

REDACTED 

L. Many of the cease and desist letters state only that the recipient is to cease and 

des ist "any and a ll activity consti tuting the practi ce o f dent istry or dental hyg iene" 

and then prov ide the verbat im part or lhe statute. See Complaint Counsel's 

Exhibit 62 (collected cease and desist letters) in support of Motion for Pal1ial 

Summary Decision. fi led 11/2/ 10. 

M. Any person or ent ity ordered by the Dental Board to cease and desist any activity 

may disregard such an order. Generall y, Tab 1, NCBOARD3483 (N.C. Dental Practice 

Act, Arti cle 2; Tab 15 

REDACTED 

N . Any person or entity ordered by the State Board to cease and des ist an acti vi ty 

and is aggri eved by such order, may seek j udicial review ofl ile order in the courts 

of North Carolina. Tab 7 [NCBOARD9309, N.C. Const itutional provisions 

co ll ectively (Art ic le t, § 18, Courts shall be open; Arti cle t, § J 9, Law of the land, 

equal protection o f the laws; Article N . § 13. Forms of action n iles of procedure); 

Tab 6 [NCBOARD9277, N.C. Gen. Stat. § 7A-J, Jud ic ial power, transition 

provisions1 · 

40 



o. In some instances, the recipient ofa cease and desist letter made an informal 

showing th at what they were doing was no t ban·cd by statute (notwithstanding their 

marketing materi al or what a witnesses reported), and the State Board c losed their fil e 

with no fu rther action. See Tab 64 

REDACTED 

P. In the event a person or entity disregards an order to cease and desist any act.iv ity 

issued by the State Board, the Board is authori zed by the Dental Practice Act to 

seck enfo rcement of that order in the courts of North Carolina by injunctive relief. 

N.C. Gen. Sial. § 90-40. 1 al Tab I , NCBOARD3507 (N.C. Denial Praclice Act , 

Arti cle 2). 

Q. Complaint COllnse l has cited no legal authority that such a cease and desist letter 

that orders people to stop violat ing the Dental Practice Ac t is an II/Ira vires act of 

the State Board, a violation of any ant itrust statute or, for that matter, a violation 

of any state or federallaw. Complaint Counse l has made no presentation of fact 

that any such cease and desist lener has restrained any lawful activity. Complaint 

Counse l's Motion for Partial Summary Decision and Memorandum in Support, 

liled 11 12110. 

56. After learning that Georgia-based White Science, a manu facnlrer or non-dentist 
Leeth whiten ing kits, was "assisting cli ents 10 accelerate the whitening process wi th an 
LED," the Board sent an order with the cease and desist heading. The order con tinued: 
""The Board hereby directs your company to cease its activities unless they are perfonncd 
or supervised by a properly licensed North Carol ina dentist. " 
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Respondcnt disputes Complaint Counsel's Materi al Statement of Fact #56. The letter in 

question was captioned "Notice to Cease and Desist. " It was not styled as an order. The 

letter also advised that the Board would seek enforcement via the court systclll . Tab 65 

REDACTED 

REDACTED 

57. Testimony of Board members and Board staff confiml that these cease and des ist 
orders were in tended as orders from a state agency to stop teeth whi tening act ivities. 

Respondent disputes Complaint Counsel's Material Statement of Fact #57. The letters 

styled as orders were intended to warn the rec ipient that what they were do ing was 

potentially illegal and requested that they stop. See Tab 19 REDACTED 
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REDACTED 

_ ;Tab I5 

58. Recipients of the cease and desist orders also believed it was an order fro m a state 
agency to stop teeth whitening activities. The owner of Modem Enhancement salon 
stated that she would "no longer perfoml trus service as per your order to stop and will no 
longer pcrfonn teeth whitening services unless told otherwise by the NC Board of Dental 
Examiners," 

Respondent disputes Complaint Counsel's Material Statement ofFaet #58 as incomplete, 

and it presupposes a separate fact as to the belief of the recipients of the letters, The 

owner's letter a lso informed the Board of misrepresentations that the product 

manufacturer had made to her about the legali ty of using the ir teeth whitening system. 

Tab 24 

59. Pamela Weaver, owner of Amazing Grace Spa, received a cease and desist order 
that was sent on March 21 , 2007. On March 27, 2007, Ms. Weaver responded stating 
that she had received the order and "immediately removed il [teeth whitening machine] 
from the salon where I rent and have not used it since lhat time," 

Respondent disputes Complaint Counsel' s Material Statement of Fact #59 as il contains 

inaccurac ies. Ms. Weaver was not the owner of establishment. Tab 66 
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REDACTED 
Fut1her, Ms. Weaver had already ceased use orthe Brite 

White machine prior to the receipt of the Board's letter. Tab 66 
REDACTED 

60. Contemporaneous emaiis, letters, and repo rts drafted by Board members and 
Board staff confirm thaI the documents sent were cease and desist orders. 

Respondent does not dispute Complaint Counsers Statement of Material Fact #60 

that a nllmber of the documents were styled as cease and des ist orders and that they were 

referred to by Board members and staff as cease and desist o rders. 

61. The Board sent orders to mall operators stating that non-dentist teeth whi teni ng 
was unlawful, and asked them not to lease space to these businesses. 

Respondent di sputes Counsel ' s Material Statement ofFaet #61. The ternl "order" 

appears nowhere on the letters in question. See Tab 7 of Exhibits to Complaint Counsel ' s 

Rule 3.24 Separate Statement of Material Facis 10 Whieh There Is No Genuine Issue 

(collecting orders). The lelters correctly stated that the unauthorized pract ice of dentistry 

was a misdemeanor pursuant to N.C. Gen. Stat. § 90-40. The letters did not ask the mall 

operators not to lease space to teeth whiten ing businesses operated by non-dentists . 

Further, the leiters stated that " [t)he Dental Board would be most grat efu l if your 

company would assisl us in ensuring that property owned or managed by your company 

is not being used tor improper activ ity that could create a risk to the public health and 

safety," Tab 9 

REDACTED 
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REDACTED 

_ See also Tab II REDACTED 

REDACTED 

Simi lar lellers have been sent by other North Carol ina licensing boards. For example. the 

North Carol ina Board of Massage & Bodywork Therap y sent "infonnat ional letters" to 

a ll major shopping ma ll s and all major airports in the state appriz ing them of the 

requirement that persons providing massage and bodywork therapy in those locations be 

licensed. Tab 60 [NCBOARD9320, Board newsletter, Winter 2007 ru,d 

NCBOARD9324, Board newsletter, Winter 2008]. 

62. The Board has acknowledged that it did not believe that commercial property 
owners would be violating the law by leas ing space to non-dentist teeth whiteners. 

Respondent does not dispu l'e Complaint Counsel' s Statement of Material Fact #62. 

Board Counsel testifi ed that the Board has no intent ion of taking an y action aga inst mall 

owners. Tab 9 REDACTED 
63. Mall operators were reluctant to lease space to non~denti st teeth whitening 
operations. 

Respondent dispu tes Complaint Counsel's Materia l Statement of Fact #63. There is no 

ev idence that the letters had more than a transi tory effect on the leasing policies of those 

companies that received them. One of the mall management companies that received a 

letter currently has teeth whitening tenants at two of its three North Carolina malls. Tab 

67 
REDACTED 
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REDACTED 

64. The Board also contacted the North Carolina Cosmetology Board to enl ist its 
ass istance. Respondent infomled the Cosmetology Board that non-dentist teeth whitening 
was unlawfu l. At the Respondent's request, the Cosmetology Board posted a statement in 
its newsielter and on its website that non-dentist teeth whitening was un lawful. 

Respondent does not dispute Complaint Counsel's Materia l Statement of Fact #64 to the 

extent Ihat it initiated contact with the North Carolina Board of Cosme lie Arts Examiners 

about the subject or non-dentist teeth whi tening. Tab I 

Board Counsel has also cited several distressed telephone calls that the Slale Board 

received from cosmetologists as a motivating factor behind the communicat ion with the 

REDACTED 

Board of Cosmet ic Arts Examiners. Tab 9 REDACTED 

Respondent disputes Statement o f Fact #64 to the extent that it requested the 

Board of Cosmetic An Examiners to post a statement on its webs ite. See Tab 68 

[NCBOARDI 187, email from Carolin Bakewell to Mr. Van Essen, 217/07 (requesting a 

notice to be posted in the Board's newsletter)]. Respondent also submi ts that co-

operation between licensing boards in the same state where there might be an overlap of 

enforcement authority is not unconunon. See, e.g .. Tab 69 [NCBOARD93 16, Minutes of 
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Ihe N.C. Board of Massage & Bodywork Therapy ("Committee di scussed the authority of 

the Board to send a cease and desist order to a li censee of another profcss ion who is 

practicing or advcl1ising massage or bodywork therapy.")]. 

65. The Cosmetology Board also informed cosmetologists that they were not 
permitted to practi ce teeth whitening because of the Rcspondent's posi tion. 

Respondent disputes Complain t Counsel's Statement of Materia l Fact #65 to the ex tent 

that the N.C. Board orCosmetic Arts Examiners infomlcd cosmetologists that they were 

not pem, itted to practice teeth whitening because of the State Board 's position. The 

proposed text of the newsletter cited the provisions or N.C. Gen. StaL ~ 90-29 as the 

reason why "[o]nly a licensed denti st or dental hygienist act ing under the superv ision o r a 

li censed dentist may provide these services." Tab 68 [NCBOARDI 189, tcxt of proposed 

newsletter article]. See Tab 

REDACTED 

66. Consumers were deprived ora less expensive alternat ive to denti st teeth 
whitening, as we ll as competition between the two means of serviee. 

Respondent disputes Complaint Counsel's unsupported Material Statement of 

Fact #66 to the extent that it contains a conclusion unsupported by the narrative contained 

in the statement itself. Conslimers may avail themselves of many brands o f over-the· 

counter teeth whiten ing products that are often less expensive alternatives to the teeth 

whi ten ing services and products offered by licensed dentists, as well as those offered by 

Ilon·dentists. See Tab 70 [Complaint Counsel's Exhibits CX038 1 (Cresl White Strips ror 

$65; CX0382, Crest 3D White Whitestrips fo r $43.97; CX0394, Aquafresh Whi te Trays 

Kit for $26.99]. 
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Further, in order for competition to exist, there must be a legal means of 

competing. There is an assumption in Statement #66 that there is competition between 

two means of service that are equal. If one of the means of service is illegal as it violates 

the Dental Prac tice Act , it is not a means of competing. ff one means of service involves 

licensed denti sts and the other does not involve licensed dentists, then it does not involve 

competing. 

67. The Dental Act grunts the Board authority to address non-dentist teeth Whitening 
only through petitioning the courts. 

Respondent disputes Complaint Counsel's Statement of Material Fact #67. The 

North Caro lina General Assembly has given the State Board the authority to "liberally 

constme" the Dental Practice Aet to protect the public and to enforce the unauthori zed 

practice provision ." N.C, Gen . Stat. § 90-22(a), Tab I. NCBOARD3483 (N,C, Dental 

Pmct ice Ac t, Art icle 2). Under the operation of N.C. Gen. Stat. §§ 90-40 (making the 

unauthorized practice of dentistry a misdemeanor) and 90-40.1 (enjoining un lawful acts), 

the Board bas clearly been granted the authority to noti fy prospecti ve. defendants in 

advance of initiating a j ud icial proceeding. Tab I, NCBOARD3507 (N.C. Dental 

Practice Act, Arti cle 2). Also, any person or entity receiving a cease and desist letter 

could initiate a declaratory ruling proceeding pursuant to N.C. Gen. Stat. § 1508A. Tab 

5, NCBOARD34 16 (Chapter I SOB. Admin.istra ti ve Procedure Act). Further, any persoll 

or entity receiving a cease and des ist letter has the abili ty to pursue re liefin the courts of 

the State of North Carolina if they feel they have becn aggrieved. Tab 7 

(NCBOARD9309, N.C. Constitutional provisions co llecti vely (Article I, § 18, COllrts 

shall be open; Article [, § 19, Law of the land, equal protection of the laws; Article rv, § 
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13, Fonns of action; rules of procedure)]; Tab 6 [NCBOARD9277, N.C. Gen. Stat. § 7A· 

3, Judic ial power, trans it ion provis ions]. 

68. The North Carolina legislature sought to provide anyone accused of the unlawful 
pract ice of denti st ry wi th due process and other attendant guarantees of fairness by an 
unbiased court. 

Respondent does not dispute Complaint Counsel's Statement ofMatcrial Fact 

#68. However, thi s statement is incomplete and limiting as to the fac t asserted. It does 

not, but should comprehend the principle of judicial review . The North Carolina 

Consti tut ion guarantees, and the North Carolina General Assembly has provided the 

means for any aggrieved person to independent ly access the slate's courts, though not 

necessaril y pursuant to the provisions of the Denta l Practi ce Act. Tab 6 

[NCBOARD9309. N.C. Constitutional provisions collectively (Article I, § 18, Courts 

shall be open; Article I, § 19, Law of the land, equal protection of the laws; Article IV, § 

13, Fonns of action; rules of procedure)]; Tab 6 [NCBOARD9277, N.C. Gen. Stat. § 7 A-

3, Judicial power, transition provisions]. 

69. Neither the Dental Act nor the Board 's rules reference authority to issue cease and 
desist orders. 

Respondent disputes Complaint Counsel's Statement of Material Fact #69. N.C. 

Gen. Stat. § 90-22(a) provides that: ''The practice of dentistry in the State of North 

Carol ina is hereby declared to affect the public health , safety and welfare and to be 

subject to regulat ion and control in the public interest. It is furth er declared to be a maHer 

of publ ic interest and concem that the dental profession meri t and receive the confidence 

of the public and that only qua li fied persons be pennitted to practi ce dentistry in the State 

of North Carol ina, This Article sha ll be liberally construed to can y out these objects and 

Pllrposes:' Tab 1, NCBOARD3483 (N.C. Dental Practice Act, Article 2). 
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Under the operation ofN.C. Gen. Stat. §§ 90-40 (making the unauthorized 

practice of dentistry a mi sdemeanor) and 90-40.1 (enjoining unlawful acts), the Board has 

clearly been granted the authority to notify prospec tive defendants in advance of 

initiating ajudicial proceeding. Tab 1, NCBOARD3507 (N.C. Dental Practice Act, 

Art-icle 2). Respondent also incorporates by reference its proffer of Material Statements 

of Fact at its response to Material Fact #55 and #67. 

70. The Board admits in its Response that it lacks authority to order someone to cease 
the unlicensed practice of dentistry. 

Respondent disputes Complaint Counsel' s Statement of Material Fact #70. Responden t 

also disputes th is fact to the extent it re ferences the "unlicensed practice" of denti stry, 

which is nowhere referenced in the N.C. Dental Practice Act. The State Board was not 

prohibited in any way from sending cease and desist letters to those persons and entities 

engaged in the unauthorized practice of dentistry. Testimony has been offered by Board 

staff and Board members that the cease and desist letters were in the nature of a request 

and not an orde r. Tab 19 REDACTED 

REDACTED 

REDACTED 

rr a recipient chose to ignore the cease and desist letter, the State Board's only 

recourse was to enforce its order was to seek judicial enforcement. Hence, the Board's 
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Response to the Complaint that "no kiosk. spa or other provider oftecth whi tening 

services by a nondentist could actually be forced to stop operations unless the Board 

obtained either a court order or the cooperation of a district attomey in a criminal 

conviction and a courtjudgmenl." Tab 71, State Board's Response to ComplaInt, 7/6/ 10, 

1119. 

Respondent also incorporates by reference its response to Complaint Counsel's 

Material Statements of Fact #55, including it own statement of facts contai ned therein. 

71. Ind ividual Board members acknowledge that the North Caro li na Legislature never 
contemplated that the Board would issue cease and des ist orders of its own accord. 

Respondent disputes Complaint Counsel' s Statement of Materia l Fact #7 1. There 

is no support in the deposition testimony, any evidentiary matters produced in discovery, 

or otherwise, to support of this statement. The deposition excerpts offered by Complaint 

Counsel speak to the Board 's general authori ty to enforce the Dental Practice Act and not 

to the intent of the North Caro li na General Assembly. 

72. The Board claims it is supervised by the North Carolina Governor, Secretary of 
State, Attorney General and Ethics Comm ission, and the courts. As shown below, none 
of these entities actively supervises the Board. 

Respondent disputes Complai nt Counsel's Statement of Material Pact #72. 

Siateme11ls numbers 72-80 demonstrate a lack of knowledge regarding North Carolina 

law and the structure and processes of North Carolina State government generall y and the 

Denial Practice Act in particu lar. Complaint Counsel offers no evidentiary support fo r 

the first sentence of statement #72. As shown below, the Board is actively supervised by 

mallY agencies and officials of the Stale of North Carolina. Govenunent supervision, 

state oversight , legislative oversight and supervision, stalUtory transparency, and 
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accountabil ity over, and limitations on, the activities of the State Board are demonstrated 

by the following provisions of the North Carolina General Statutes and Constitution: 

• N.C. Gen. Stat. § 6-19.1. Attomey's fees to parties appealing or defending 
,{gains! agency dec ision. Tab 6, NCBOARD9276. 

• N.C. Gen. Stat. § 7A-3. Judicial power, transition prov Isions Tab 6, 
NCBOARD9277. 

• N.C. Gen. Stat. § 50-1 3. 12(a)(I). Forfeiture of li censing pri vi leges for failure 
to pay child support or for failure to comply with subpoena issued pursuant to 
child support or paternity establi shment proceedings. Tab 6. 
NCBOARD9278. 

• N.C. Gen. Stat. § 55B-2(3). Defi nitions [re Professional Corporations]. Tab 
6, NCBOARD9280. 

• N.C. Gen. Stal. § 66-5 8(a) & (e). Sale o f merchandise or services by 
governmental uni ts. Tab 6, NCBOARD9282. 

• N.C. Gen. Stat. § 66-68(a) & (e). Certificate to be filed; contents; exemption 
o f certain partnerships and lim ited liability companies engaged in rendering 
pro fessional services; withdrawal or trans fer of assumed name. Tab 6. 
NC BOARD929 1. 

• N.C. General Statutes, Chapter 90, Article 2, Denti stry. Tab 1, 
NCBOARD3483. 

• N .C. Genera l Statutes, Chapter 938 , Occupationa l Licensing Boards, Tab 2. 
NCBOARD3405. 

• N.C. Gen. Stat. § 114-8.2. Charges for legal services. Tab 6, 
NCBOARD9294. 

• N.C. Gen. Stat. § 115C·457. 1. Creation o f{CiviJ Penalty and Forfeiture1 
Fund; administration. Tab 6, NCBOARD9295. 

• N.C. Gen. Stat. § I 15D-89. State Board of Community Colleges to administer 
Ank le; issuance of diplomas by schools; investigation and inspection; rules. 
Tab 6. NCBOARD9296. 

• N.C. Gen. Stat. § 120-70. 101 . Purpose and powers of Legislati ve 
Administrati ve Procedure Oversight Committee. Tab 6, NCBOARD9297. 

• N.C. General Statutes Chapler 132, Public Records. Tab 3, NCBOARD3464. 
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• N.C. Gen. Stat. § 138·5. Per diem and allowances of State boards, etc. Tab 6. 
NCBOARD9298. 

• N.C. General Statutes, Chapter 143, Article 33C, Meet ings of Public Bod ies. 
Tab 4, NCBOARD3456. 

• N.C. Gen. Stat. § 143B·8. Unassigned runctions. Tab 6, NCBOARD9300. 

• N.C. Gen. Stat. § 147·64.6(c)(7). Auditor's duties and responsibil it ies. Tab 6. 
NCBOARD9305 . 

• N.C. Gen. Stat. § 147·69.3. Administration of State Treasu rer's investment 
programs. Tab 6, NCBOARD9305. 

• N.C. General Statutes, Chapter 150B, Administrative Procedure Act. Tab 5, 
NC BOARD3411. 

• N.C. Gen. Stat § 153 A-134. Regulating and licensing businesses, trades, etc. 
[counti es]. Tab 6, NCBOARD9307. 

• N.C. GeD. Stat. § 160A·1 94. Regulating and licensing busi nesses, trades, elc. 
[cities]. Tab 6, NCBOARD9308. 

The app licable North Carolina Const itutional provisions inolude: 

• Article 1, § 18. Courts shall be open. 

• Arti c le I, § 19. Law of the land, equal protection of the laws. 

• Article I, § 32. Exclusive emoluments. 

• Article 1, § 34. Perpetuiti es and monopolies. 

• Article rv, § 13. Fonns of action; rules o f proced ure. 

Tab 7 [NCBOARD9309-93 I 3, co llected N.C. Constitutional provisions]. 

73. The Board fi les audited financial statcments with the Secretary of State. The 
statemcnt includes an aud itor's report, balance sheet, cash now statement, and notes 
about key changes to the Board's profi le sllch as changes in general fixed assets. Thjs 
report prov ides no info nnation about act ions against non·dent ist teeth whi teners. As a 
resul t. the Secretary of State does not provide any supervis ion, let alone a prior pointed 
reexam ination, of Board decisions or how to apply the Dental Act. 
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Respondent disputes Complaint Counsel's Statement of Material Faet #73. 

Statement #73 contains a conclusion unsupported by the narrative contained in the 

statement itsel f. As such, it is not a statement of fact. Government supervision over the 

activities of the State Board is demonstrated by the provisions of the North Carolina 

General Statutes as li sted, SlIpra, in Respondent 's response to Statement #72. 

74. The Board also files an Annual Report to the Governor, Secretary of State, 
Attorney General, and Joi nt Legislative Administrative Oversight Committee. The report 
includes infomlation about the Board's meetings, examinations, hearings, investigations, 
and accomplishments. However, the report provides no infomlation about actions against 
non-denti st teeth whiteners. As a result, these entities do not provide any supervision, let 
alone a prior pointed reexamination, of Board decisions or how to apply the Dental Act. 

Respondent disputes Complaint Counsel's Statement of Material Fact #74. 

Statement #74 contains a conclusion uilsuPP0l1ed by the narrative contained in the 

statement ilse! f. As such, it is not a statement of fact. Govemment supervision over the 

activ ities orthe State Board is demonstrated by the provisions of tile North Carolina 

General Statutes as listed, ~lIpra, in Respondent's response to Sta tement #72. 

75. Board members file statements of economics interest ("SEls") with the North 
Carolina State Ethics Commission ("N.C. Ethics Commiss ion"). 

Respondent does not dispute Complaint Counsel' s Statement of Material Fact 

#75, Tab 73, Board Member Declarations, 'l~ 11 and 17 (mcmbers had no financial 

interest in the restrain t of non-dentist teeth whiiening). 

76. The Board claims that the N .C. Eth ics Commission has "direct oversight" over the 
Board. Perry Newson, Executive Director of the N.C. Ethics Commission, declares this 
position '"too broad." The Ethics Act regulates conduct related to the Ethics Act and 
Lobbying Law, and docs not cover substantive acts taken by the Board. Tbe Act does not 
even require members of the Board to identify income from dentiSt" teeth whitening 
services. As a result , the N.C. Ethics Comm ission does not provide any supervision, lei 
alone a prior poin ted reexamination, of Board dec isions or how to apply the Dental Act. 

54 



Respondent disputes Complaint Counsel's Statement of Material Fact #76. A 

review of Mr. Newson's Declaration reveals that his statement was not responsive as to 

whether or not the N.C. Ethics Commission "has 'direct oversight' over the Board." Mr. 

Newson did respond that the Ethics Commission "regulates the Dental Board's conduct 

as it pertains to compliance wi th the Ethics Act and Lobbying Law." Tab 72, Declaration 

of Perry Newson, date. § 15. See also Tab 6 [NCBOARD9299, N.C. Gen. Stat. § 138A-

39(a) ("Within 30 days of notice of the Commission 's detennination that a public servant 

has a disqualifying connict ofin teresL, the public servant shall eliminate the interest that 

constitutes the disqualifying confli ct of interest or resign from the public pos ition. ")1; Tab 

73. Board Member Declarations, '1~ 10, II, 12, 13, 17, and 19. 

Additiona ll y, Statement #76 contains a conclusion unsupported by the narrative 

contained in the statement itself. As such, it is not a statement of fact. Govemment 

supervision over the activit ies oflhe State Board is demonstrated by the provisions o rlhe 

North Carol ina General Statutes as li sted, supra, in Respondent's response to Statement 

#72. 

77. The Board also claims it is actively supervised because notes or minu tes about 
"enforcement actions" are publicly availab le. Tab 2, ,19 (Board Response). However. by 
the Board's own admiss ion, "enforcement actions regarding the unauthorized practice of 
dentistry are ... addressed by the Board in closed session ." Accordingly, the Open 
Records Act does not provide a mechanism by which any ent ity call provide supervision, 
let alone a prior pointed reexamination, of Board decisions or how to apply the Dental 
Act. 

Respondent disputes Complaint Counsel's Statement of Material Fact #77. This 

statement of fact demonstrates a lack of knowledge regarding North Carolina law 

generall y and the Dental Practice Act in particular. For example. Respondent ass umes 

that the North Carolina Act referenced in the last sentence ofStatemenl #77 is either the 
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North Carolina Public Records Act or the North Carolina Open Meetings Law - not the 

"Open Reco rds Act" because there is no such Act. Statement #77 contains a conclusion 

unsupported by the narrati ve contained in the statement itself. As such. it is not a 

statement of fac t. .tn addition. reference to both the North Carolina Public Records Act 

and the North Caroli na Open Meet ings Law wi ll demonstrate that Statement #77 is 

erroneous. Government supervision over the activities o rthe State Board is demonstrated 

by the provisions of the North Carolina General Statutes as listed, supra, in Respondent' s 

response to Statement #72. 

78. Fonller Board Counsel Bake\vell explained in her~~~~ 
~~~~ Administrative Oversilght ~~~~ 

REDACTED 
Respondent does not di spute that this is an accurate representation of Ms. Bakewell 's 

testimony in Complaint Counsel Materi al Statement of Fact #78. However, Ms. 

Bakewell also testi fied: REDACTED 

Tab9 _ 

REDACTED 

79. Neither the Governor's office nor the Attomey General' s office prov ides 
supervision of Board decisions or how to apply the Dental Act. As a resull, there is 
currentl y no mechanism to review Board decisions to issue cease and des ist orders to 
non·dentist teeth whitening operators before or after they are issued. 

Respondent di sputes Complaint Counsel' s Statement of Material Fact #79. 

Statemem #79 contains a conclusion unsupported by the narrati ve contained in the 

statement itsel f. As slIch, it is not a statement of fact. Government supervision over the 

acti vities of the State Board is demonstrated by the provisions of the North Carolina 

General Statutes as li sted, supra, in Respondent's response to Statement #72. 
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Respondent also incorporates by re ference herein its proffer of Material Statements of 

Fact at its response to Material Statements of Fact #55, and its responses to Material 

Facts #68 and #69. 

80. As a result, there is currently no mechanism to review Board decisions to issue 
cease and desist orders to non-dentist teeth whitening operators before or after they are 
issued. 

Respondent disputes Complaint Counsel's Statement of Material Fact #80, 

Statement #80 contains a conclusion unsupported by the narrative contained in the 

statement itself. As such, it is not a statement of fact. Government supervision over the 

acti vities of the State Board is demonstrated by the provisions of the North Carolina 

Respondent also incorporales by reference herein its proffer of Material Statements of 

Fact at its response to Material Statements of Fact #55, and its responses to Material 

Facts #68 and #69. 

This the 17th day or December, 2010. 

ALLEN AND PINN IX. P.A. 

B y: -L!f1'1"'Jr'l/'/r"'f"-'if-el1-'"n-",:..J..C.~J7-_Vf-t4--4 --

Alfred P. Cariton, Jr. 
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CERTIFICATION 

I state under pena lty of perjury that Respondent 's Separate Statement of Materi al 
Facl's us' to Which There Are and Are Not Genu ine Issues was prepared and assemb led 
under my superv ision , and that the infonnation contained therein, to the best of my 
knowl,cdge and belief, is true and correct. 

Alrr P. Carlton, Jr. 
Respondent 's Counsel 
9 19· 755·0505 

58 



CERT IFICATE OF SERVICE 

I hereby cCllify that on December 17, 2010, I electronica ll y filed the foregoing 
with the Federal Trade Commission using the FTC £-file system, which will send 
notifi cation of such filing to the followin g. I further certify that I have also deposited an 
original and two copies of the fo rego ing wi th the Federal Express delivery service for 
nex t day de li very to the following address: 

Donald S. Clark. Secretary 
Federal Trade Commi ssion 
600 Pennsylvani ,l Avenue, N.W. 
Room 1-1-135 
Washington, D.C. 20580 

1 hereby certify thallhe undersigned has thi s date served copies of the foregoing 
upon all panics to this cause by electronic mail as fo llows: 

William L. Lanning 
Bureau of Competition 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W, 
Room NJ-6264 
Washington, D.C. 20580 
wlanning{a) t1c.gov 

Melissa Westman-Cherry 
Bureau o r Competition 
Federal Trade Commi ssion 
600 Pennsylvania Avenue, N.W. 
Room NJ-6264 
Washington, D.C. 10580 
wcslman@,ftc .gov 

M ielmel J. Bloom 
Bureau orCompetilion 
Federal Trade Commission 
600 Pennsylvan ia Avenue, N,W, 
Room 1-1 -374 
Washington, D.C. 20580 
mjbloomfa> rtc.gov 
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Steven L. Osnowi tz 
Bureau of Com pet ilion 
Fede ral Trade Commiss ion 
600 Pennsylvania Avenue, N.W. 
Room NJ-6264 
Washington, D.C. 20580 
sosnowitz@ftc.gov 

Tejasvi Srimushnam 
Bureau orCompetit ion 
Federal Trade Commiss ion 
600 Pennsylvania Avenue, N.W. 
Room NJ-6264 
Washington, D.C. 20580 
(srim ushnrun{@ ft c.gov 

Richard B. Dagen 
Bureau of Compel it ion 
Federal Trade Commission 
600 Pennsylvan ia Avenue, N.W. 
Room H-374 
Washington, D.C. 20580 
rdngen@ fl:c .gov 



1 hcreby certify that I have sent cou l1esy copies of the document via Federa l 
Bxpress delivery service and electronic mail to: 

The Honorable D, Michael Chappell 
Administrative Law Judge 
Federal Tradc Commission 
600 Pennsylvania Avenue N.W. 
Room H-113 
Washi ngton, D.C. 20580 

This the 17th day of December, 2010. 

AI'ed~arlton, Jr. 

CERTIFICATION FOR ELECTRONIC FILING 

I further certi fy Ihal the e lectronic copy sen I to the Secretary of the Commission is a true 
and C01TCCI copy of the paper ori ginal and that I possess a paper original of the signee! 
documenr thut is available for review by the parties and by the adjudicator. 
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