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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

FEDERAL TRADE COMMISSION )
)

Petitioner, )
)

v. ) Misc. Action No. 10-289 (CKK)  
)

PAUL M. BISARO, )
)

Respondent.   ) 
____________________________________)

PETITIONER’S  REPLY MEMORANDUM IN SUPPORT OF PETITION  FOR AN
ORDER ENFORCING ADMINISTRATIVE SUBPOENA AD TESTIFICANDUM  

AND OPPOSITION TO RESPONDENT’S MOTION TO COMPEL

This is a subpoena enforcement proceeding to require Respondent, Paul M. Bisaro, CEO

of Watson Pharmaceuticals, Inc., (“Watson”) to appear and testify under oath.  The Federal

Trade Commission (“FTC” or “Commission”) seeks to determine whether Watson is a party to

an unlawful agreement to preclude generic competition to branded modafinil – an arrangement

that would cost consumers hundreds of millions of dollars each year.  Respondent is concededly

one of only two individuals with knowledge of the relevant events.   The subpoena is a

reasonable and necessary mechanism to obtain crucial information which, thus far, Watson has

not provided.  In conducting its investigation, the Commission has acted in good faith and with a

lawful purpose.  Having engaged in protracted efforts to avoid providing the requested testimony

and aired his objections to the full Commission, it is time for Respondent to fulfill his

responsibility to assist the Commission in its investigation by sitting for an investigational

hearing, as the Commission directed.
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1  We note that Respondent’s opposition brief was untimely, having been filed – without
leave of court – on May 22, 2010, instead of May 21, 2010, as directed by the Court’s Order to
Show Cause.   

2

ARGUMENT

I. RESPONDENT MUST TESTIFY PURSUANT TO THE LAWFULLY
AUTHORIZED SUBPOENA 

As discussed in the Commission’s opening memorandum, an investigatory subpoena

must be upheld “if the inquiry is within the authority of the agency, the demand is not too

indefinite and the information sought is reasonably relevant.”  United States v. Morton Salt Co.,

338 U.S. 632, 652, 70 S. Ct. 357, 369 (1950); accord, FTC v. Invention Submission Corp., 1991

WL 47104, *1, 1991-1 Trade Cas. (CCH) ¶ 69,338 (D.D.C. 1991) (“so long as the agency acts

within its authority, requests information relevant to the lawful inquiry, and makes reasonable

demands, the court must uphold the validity of the administrative subpoena”), aff’d, 965 F.2d

1086 (D.C. Cir. 1992).  Respondent’s opposition falls far short of the showing he must make to

justify his refusal to appear and testify in a government law enforcement investigation. 

Furthermore, nothing in Respondent’s motion to compel demonstrates that this is an

“extraordinary case” justifying discovery.1  

A. The FTC Needs Respondent’s Testimony to Determine Whether Watson Is a
Party to an Unlawful Agreement.   

Respondent argues first that the subpoena requesting his testimony is “unreasonable”

because it demands information that is already in the Commission’s possession.  Opp. 16.  As

the Commission found in denying Respondent’s petition to quash, this assertion is baseless.  

The purpose of the current investigation is to determine whether Watson has entered into
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2  As explained in the Commission’s opening memorandum, Pet. Mem. at 5-6, by filing a
Paragraph IV certification on the same day that Cephalon filed its ‘346 patent, Watson may be
eligible for first-filer marketing exclusivity under FDA rules.  Watson’s eligibility for
exclusivity could, in turn, prevent other generic firms from receiving final FDA approval and
launching their own generic versions of Provigil.  Some courts have held such agreements to be
illegal per se because, inter alia, the continued presence of first-filer exclusivity acts as a bar to
other generic competition.  See In re Cardizem, 332 F.3d 896, 907-08 (6th Cir. 2003).  Other
courts have agreed in dicta.  See In re Ciprofloxacin, 544 F.3d 1323, 1334 (Fed. Cir. 2008); In re
Tamoxifen, 429 F.3d 370, 398 (2d Cir. 2005); Valley Drug Co. v. Geneva Pharms., Inc. 344 F.3d
1294, 1311 n.26 (11th Cir. 2003); Andrx Pharms., Inc. v. Elan Corp., 421 F.3d 1227 (11th Cir.
2005). 

3

an unlawful agreement that restricts it from relinquishing marketing exclusivity for generic

Provigil.2  In connection with this inquiry, the Commission issued narrowly targeted CIDs to

Watson and its development partner, Carlsbad.  The CIDs required them to produce certain

documents and information regarding their potential eligibility for marketing exclusivity under

the Drug Price Competition and Patent Term Restoration (Hatch-Waxman) Act, Pub. L. No. 98-

417, 98 Stat. 1585 (1984).  

Watson, however, provided incomplete and evasive responses, and failed again to

respond fully when FTC staff asked its counsel to correct the deficiencies.  The Commission’s

efforts to inquire into this matter were blocked yet again when Watson’s Senior Vice President,

General Counsel, and Secretary, David Buchen, failed to respond fully to questions at his June

25, 2009 investigative hearing.  Thus, in denying Respondent’s petition to quash, the

Commission categorically rejected the proposition that Watson had responded “fully” to its

inquiries.  See Pet. Exh. 7 at 6.  

The Commission explained that Watson’s responses were evasive and incomplete in the

following specific respects:
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4

!  Omissions in Watson’s CID Responses 

 Specification 3 of the CID required Watson to identify:

“[E]ach agreement, written or oral, that prohibits, blocks, prevents, compromises,
or limits in any way Watson or Carlsbad’s ability to relinquish eligibility to claim
180-day Marketing Exclusivity for Generic Provigil,” and  “[t]he portion(s) of the
agreement that prohibit or limit Watson’s or Carlsbad’s ability to relinquish.”

See Supp. Pet. Exh. 2.  Watson, in its response, identified its Settlement Agreement with

Cephalon as the only agreement that “may relate” to its ability to relinquish, and stated that

“[a]ny relevant limitations or restrictions are contained therein.”  Watson, however, failed to

identify the relevant portions of its agreement, as required by the CID.  Supp. Pet. Exh. 2. 

Specification 4 required Watson to identify:

“[E]ach company with which Watson had contact relating to: * * * eligibility to
claim 180-day Marketing Exclusivity for Generic Provigil; or the relinquishment
thereof,” and “[w]hether Watson entered into an agreement as a result of these
discussions, and the reasons for Watson’s decision.” 

See Supp. Pet. Exh. 2.  Watson, in its response, stated that it had discussed a “[p]roposal by

Apotex that Watson relinquish eligibility to claim 180-day Marketing Exclusivity in exchange

for a royalty on sales,”  but that “specific terms were not discussed,” and that “[n]o agreement or

decision [had] been reached.”  Supp. Pet. Exh. 2.  Watson, however, did not provide the reasons

for not entering into such an agreement, as required by the CID.  Id. 

  !  Follow-up Inquiries to Watson’s Counsel Were Fruitless

 After receiving incomplete responses to the CID, FTC staff asked Watson’s counsel to

correct the deficiencies.  For example, as to Specification 3, FTC staff asked (again) which

specific provisions of the Settlement Agreement “may relate” to Watson’s ability to relinquish

marketing exclusivity.  Supp. Pet. Exh. 3.  Watson’s counsel, however, did not provide the

requested information.  Instead, she claimed that the “[t]he Agreement speaks for itself.”  Supp.
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3  Thus, it appears that Watson bears none of the costs of a government investigation
relating to the Settlement Agreement, including the current FTC investigation and related
litigation.

4  There is therefore no merit to Respondent’s assertion that Mr. Buchen testified
“categorically” that the Settlement Agreement does not prevent relinquishment.  Opp. 19.  In the
portion of the transcript cited by Respondent, Mr. Buchen testified that neither he nor anyone
else at Watson had conversations with anyone at Cephalon regarding whether the Settlement
Agreement preventing relinquishment, and that he was unaware of any discussions between
Watson and Cephalon about relinquishment in the negotiations leading up to the Settlement
Agreement.  Exh.  Supp. Pet. Exh. 5 at 51-52..  However, Mr. Buchen did not answer the
relevant question – namely, whether Watson’s Settlement Agreement with Cephalon in any way
prohibited or limited Watson’s ability to relinquish marketing exclusivity.

5

Pet. Exh. 4.  She also asserted that “Watson’s analysis of * * * how the Agreement may relate to

FDA marketing exclusivity” was privileged.  Id.  As for the omissions in Watson’s response to

Specification 4, Watson’s counsel responded to FTC staff’s request for clarification by invoking

attorney-client privilege for information regarding Watson’s business “decision whether to

relinquish marketing exclusivity.”  Id.  

!  Mr. Buchen’s Testimony Did Not Satisfy the Commission’s Investigational Needs

In June 2009, Watson’s General Counsel, David Buchen, sat for an investigational

hearing.  Again, FTC staff inquired about the relationship between Watson’s Settlement

Agreement with Cephalon and Watson’s ability to relinquish marketing exclusivity.  In response,

Mr. Buchen identified a provision not mentioned previously by Watson – namely, a provision

that indemnifies Watson for legal fees that “might relate to the investigation.”3  Mr. Buchen,

however, refused to respond to any inquiries about whether other provisions in the Settlement

Agreement related to, prohibited, or limited Watson’s ability to relinquish marketing exclusivity. 

Supp. Pet. Exh. 5 at 46-51.4  
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5    See Opp. Exh. E ¶ 6 (Watson counsel Raptis Decl.); Opp. Exh. L. at 10-11
(Respondent’s Petition to Quash before Commission); Opp. Exh. L at 9-11 (Respondent’s
Petition to Quash before Commission); Opp. Exh. N. at 2 (Watson counsel’s Nov. 27, 2009
request for review before Commission); Opp. Exh. Q (Watson counsel’s April 13, 2010 Letter to
FTC counsel); Sunshine Decl. ¶ 28.   

6

! The Question Whether Watson Has Entered Into an Agreement Limiting its Ability
to Relinquish Marketing Exclusivity Remains Unanswered

As shown above, the question whether Watson has entered into an agreement that would

limit its ability to relinquish marketing exclusivity remains unanswered.  Respondent,

nonetheless, represents that this “critical question has now been answered eight times, including

in sworn testimony and statement.”  Opp.17; see also Opp. 21.  In actuality, six of the eight

responses are merely unsworn representations by counsel.5  These representations are not

substitutes for the sworn testimony of a live witness.  Cf. Petition of Hoechst Marion Roussel,

Inc. to Quash, FTC File No. 981-0368, 128 F.T.C. 798, 802 (1999) (“[T]he Commission, as it

carries out its mandate to enforce the antitrust laws, must conduct its investigation as it sees fit,

and plainly cannot simply accept a target’s word that nothing fruitful will come out of an

investigational hearing.”).

Furthermore, contrary to Respondent’s assertions, neither Watson’s CID responses nor

Mr. Buchen’s investigational hearing testimony contain a definitive disavowal of an agreement

regarding marketing exclusivity.  Respondent does not identify which CID responses purportedly

disavowed the existence of such an agreement.  He merely cites his counsel’s bald representation

that those responses contain such a statement.  See Opp. Exh. E ¶ 11 (Raptis Decl.).  In actuality,

as shown above, neither Watson’s CID responses nor the Buchen transcript disavow the

existence of an agreement.  Indeed, in responding to the CIDs, Watson acknowledged that its

settlement agreement with Cephalon “may relate” to its ability to relinquish.  Supp. Pet. Ex. 2.  
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6  For example, the assertion that Mr. Bisaro purportedly has no relevant documents and
might not have been employed at Watson at the time it reached a settlement with Cephalon, see
Opp. 18, is not dispositive.  Even if Respondent is correct, neither condition precludes the
possibility that Mr. Bisaro – given his discussions with Mr. Buchen or others and his status as
CEO – may have relevant and non-privileged information regarding the possibility of an
agreement regarding relinquishment.  Finally, even if some testimony by Mr. Bisaro may be
protected by the attorney-client privilege, the proper course is for Mr. Bisaro to appear at his
investigational hearing and allow his counsel to assert any applicable privileges on the record in
response to specific questions.

7  Notwithstanding the absence of precedent, Respondent argues that restrictions on apex
discovery under the Federal Rules of Civil Procedure should apply, reasoning that, as noted in
United States v. Powell, 379 U.S. 48, 85 S. Ct. 248 (1964), certain limitations on administrative
discovery have analogous restrictions in the Federal Rules. Opp. 22.  Powell, of course, makes

7

While Respondent now contends that this response was provided only “out of an abundance of

caution,” Opp. 19, the Commission is not required to accept that rationale in lieu of live

testimony.

Other reasons Respondent posits for why his testimony is unnecessary likewise miss the

mark.6  As the Commission explained in denying the Respondent’s petition for full review, 

“While Watson has provided the Commission information relating to the ‘346 Patent,

[Respondent] has not shown that his testimony will shed no light on matters that fall within the

scope of the Commission’s investigatory concerns. As a key executive of Watson,

[Respondent’s] testimony may well be useful in elaborating on the information or explaining

relevant circumstances.”  Pet. Ex. 7 at 6.  

 B.    The Testimony of Mr. Bisaro is Not Barred by the So-Called “Apex” Doctrine 

Mr. Bisaro also contends that, given his position as a high level corporate executive, the

instant subpoena “unreasonably seeks [his] testimony.”  Opp. 21-24.  

First, we are not aware of any case, and Respondent cites none, applying the so-called

“apex doctrine” in administrative investigations.7  Second, even in more narrowly focused civil
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no mention of the apex doctrine.  In any event, as shown below, the disputed subpoena was
issued for a proper purpose and was not harassment.   

8  In further support of his contention that he is protected by the “apex doctrine,”
Respondent contends that only Mr. Buchen discussed the matter with Apotex, and any
nonprivileged information related to him by Mr. Buchen about those discussions were
discoverable at Mr. Buchen’s investigational hearing.  Accordingly, he asserts, the Commission
cannot show that the requested information is not obtainable elsewhere.  Opp. 23.  Mr. Bisaro,
however, plainly has personal knowledge of the discussions he had with Mr. Buchen regarding
and his thoughts about those discussions.  Furthermore, particularly given his senior position at
the company, it is certainly possible that he may be able to testify about other matters relating to
relinquishment of marketing exclusivity that he obtained though sources other than Mr. Buchen
and which would be discoverable only in his investigative hearing.

9  For this reason, this case is distinguishable from cases cited by Respondent, e.g.,
Thomas v. IBM, 48 F.3d 478, 483 (10th Cir. 1995), that barred depositions of high ranking
executives who lacked personal knowledge of key facts and where no effort was made to obtain
the same information elsewhere.  

8

discovery, the doctrine has very limited application, and does not bar litigants from obtaining the

testimony of high-ranking corporate executives where they have personal knowledge of relevant

events that is not obtainable elsewhere.8  See, e.g., Six West Retail Acquisition, Inc. v. Sony

Theatre Mgmt. Corp., 203 F.R.D. 98, 102 (S.D.N.Y. 2001); Travelers Rental Co., Inc. v. Ford

Motor Co., 116 F.R.D. 140, 142 (D. Mass. 1987) (rejecting claim that depositions of corporate

executives were noticed solely to harass).  Even where a high ranking executive denies having

personal knowledge of relevant issues, a litigant is entitled to his sworn testimony to test the

scope of his knowledge.  Six West, 203 F.R.D. at 102 (citation omitted).9  In fact, Mr. Bisaro has

never denied that he has personal knowledge about the key issues in this investigation. 

Lastly, Respondent claims that – even if he had discoverable information – an

interrogatory or affidavit could replace an investigational hearing.  Opp. 24.  It is clear, however,

that such written discovery is not a suitable alternative to a hearing, especially given Watson’s

previous incomplete and evasive responses to the Commission’s CIDs.  In sum, issuance of the
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10   See FTC v. O’Connell, 828 F. Supp. 165, 168 (E.D. N.Y. 1993); EEOC v. City of
Milwaukee, 919 F. Supp. 1247 (E.D. Wis. 1996); FTC v. Invention Submission Corp., 1991 WL
47104, 1991-1 Trade Cas. (CCH) ¶ 69,338 at 65,351 n.12 (D.D.C. 1991), aff’d, 965 F.2d 1086
(D.C. Cir. 1992).

9

subpoena on Respondent is reasonable and is not barred by the apex doctrine.     

C.     Discovery Should be Denied   

Respondent contends that the Commission issued the instant subpoena for an improper

purpose and that he needs discovery to inquire into the Commission’s true purpose in issuing the

subpoena.  Opp. 25-30; Motion for Order Compelling FTC to Respond to Respondent’s

Discovery Requests and for Leave to Supplement the Record.  Respondent’s assertions of

impropriety are premised on supposition and bald assertions that do not support his contention

that the Commission, or its staff, has engaged in improper conduct.  His efforts to evade his

responsibility to assist the Commission by providing testimony under oath should not be

rewarded by allowing him to impede and interrupt an ongoing law enforcement investigation

with his own inquiry into the Commission’s purpose in seeking his testimony.  

1. The investigation is authorized under the Commission’s 2006
Resolution

In opposing the Commission’s enforcement petition, Respondent argues – apparently for

the first time – that the subpoena was improperly issued because the instant inquiry focuses on

conduct regarding Watson that occurred after the Commission issued its August 30, 2006,

investigatory resolution.  Opp. 24-25.  Because Respondent did not raise this argument in its

petition to quash before the Commission, he is barred from raising it for the first time here.10 

In any event, the Commission’s compulsory process resolutions apply to all continuing

conduct reasonably arising within the scope of the terms of the resolution even if such activities
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11  These principles are fully consistent with the presumption of administrative regularity
and good faith to which the Commission, in exercising its congressionally mandated
responsibilities, is entitled.  See, e.g., FCC v. Schreiber, 381 U.S. 279, 290, 85 S. Ct. 1459, 1467
(1965); Invention Submission Corp., 965 F.2d 1086, 1091 (D.C. Cir. 1992).

10

occur after the date of the resolution.  Moreover, the current investigation centers on whether the

Settlement Agreement between Watson and Cephalon on August 7, 2006 forbids or restricts

Watson from relinquishing any marketing exclusivity regarding modafinil.  Given that the

Settlement Agreement was entered into before the Commission issued its Resolution (and, in

fact, was a reason the Commission initiated the investigation to begin with), Respondent’s

argument fails.   

2. Respondent’s assertions of impropriety are baseless  

Respondent next contends that the Commission issued the present subpoena to “harass”

Respondent and Watson for the “improper attempt to engineer its preferred outcome in the

modafinil market.”  Opp. 26.  Nothing in Respondent’s opposition approaches the sort of 

“improper purpose” or “bad faith” that would justify invalidating the administrative subpoena, 

or permitting even the limited discovery sought by Respondent.11     

Respondent’s “evidence” of such improper purpose consists of an allegation that Markus

Meier, an Assistant Director in the FTC’s Bureau of Competition, suggested that Watson

consider relinquishing any marketing exclusivity it might have associated with the ‘346 patent to

another generic manufacturer, Apotex.  Opp. 27-28.  Such an statement, even if true, does not

demonstrate that the Commission acted with an improper purpose in issuing the instant

subpoena.  As the Commission explained in denying Respondent’s petition to quash, it is not at

all unusual in an investigation for Commission staff to “explore or suggest certain actions that

might negate any anticompetitive concerns identified.”  Pet. Exh. 7 at 8.  Indeed, Watson’s
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12  Rather, the proper time for raising such issues is in a subsequent enforcement action –
if any – that may result from the Commission’s investigation.

11

agreement to relinquish any marketing exclusivity it may have with respect to the ‘346 patent

would have shown irrebuttably that it was not party to a potentially unlawful agreement with a

rival manufacturer of generic pharmaceuticals.  It therefore would have obviated the need for the

Commission’s investigative staff to pursue an investigation.  Thus, although Respondent asks the

Court to read menace into Mr. Meier’s supposed statement that, in the absence of such

relinquishment, the Commission’s investigation would likely continue, see e.g., Opp. 27-28 (“the

FTC ‘Front Office” would open an investigation if Watson did not pursue the Apotex deal”), at

most the statement says the obvious: if the Commission’s competitive concerns are resolved,

there will be nothing to investigate; if they are not resolved definitively, further investigation is

likely warranted based on existing facts raising such concerns.  No improper purpose is

demonstrated by such a statement.

Respondent’s allegations of improper disclosure of confidential information (see Opp.

26-27) are likewise unavailing.  Even if true, they would not justify impeding an investigation

into whether Watson or others have engaged in “unfair methods of competition” in violation of

the FTC Act.  Such collateral matters are not raised properly in defense of a summary subpoena

enforcement proceeding.  See Carter, 636 F.2d at 789 (“information relating to alleged

administrative improprieties is irrelevant to [a subpoena enforcement]  proceeding”); CFTC v.

Harker, 615 F. Supp. 420, 425 (D.D.C. 1985) (“[s]uch a ‘leak’ [of confidential information], if it

took place at all, is not the sort of ‘extraordinary circumstance’ justifying discovery” in a

subpoena enforcement action).12  Furthermore, even if it were possible for Respondent to

demonstrate somehow that a single FTC staff attorney acted improperly, that would not justify
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13  Thus, the ambiguous and equivocal statements of individual members of an agency’s
staff are never a proper basis for concluding that the agency has acted in bad faith in issuing
process.  Resolution Trust Corp. v. Frates, 61 F.3d 962, 965 (D.C. Cir. 1995). 

14  For example, the Commission reasonably rejected Respondent’s offer of an affidavit
in place of  investigatory hearing based on its previous experience with Respondent’s incomplete
and evasive responses to the agency’s CIDs.  Similarly, Commission staff acted in good faith
when it served by hand the non-public version of the petition, supporting legal memorandum,
and supporting exhibits on the same day the Show Cause Order issued, as required by the Order. 
See Commission’s Proof of Service, Docket No. 7 (May 14, 2010).   

12

Respondent’s efforts to evade his responsibility to appear and testify under oath.  Even if proven,

such conduct would not limit the Commission’s ability to carry out its congressionally mandated

responsibilities to monitor the marketplace and determine whether companies are engaging in

“unfair methods of competition” in violation of Section 5 of the Federal Trade Commission Act,

15 U.S.C. § 45(a).  See Carter, 636 F.2d at 789 (“enforcement of the subpoena is called for so

long as proper purposes exist as well”).13

Finally, none of the other actions of Commission staff that Respondent complains about

or contends reflect an “ulterior motive” even colorably suggest that the Commission acted with

an improper purpose in issuing the instant subpoena.  See Opp. 28.14 

3. Because the Commission acted properly, the “extraordinary
circumstances” that are necessary to conduct discovery in a summary
subpoena enforcement proceeding are not present

  
For the reasons stated above, Respondent’s request to conduct discovery must be denied.  

As the Court of Appeals for this Circuit has declared, discovery is improper in summary

subpoena enforcement proceedings except in “extraordinary circumstances.”  Invention

Submission Corp., 965 F.2d at 1091; see Carter, 636 F.2d at 789; FEC v. Committee to Elect

Lyndon La Rouche, 613 F.2d 849, 862 (D.C. Cir. 1979) (it is “well settled that the burden of

showing an improper purpose is on the subpoenaed party”).  Thus, “district courts must be
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15  In Frates, the D.C. Circuit held that the district court properly denied discovery
because, although a statement by the RTC’s staff “could be read to support [respondent’s]
allegation” of improper purpose, “it could also be read to mean that the RTC was still searching
for further evidence * * * so that it might determine whether the evidence of liability was strong
enough or the resulting damages large enough to justify filing a complaint.”  61 F.3d at 965.  

16   This matter bears no similarity, for example, to United States v. Fensterwald, 553
F.2d 231, 232 (D.C. Cir. 1977) in which the IRS selected for a “special” audit a lawyer who had
led an investigation of alleged illegal activities by the IRS, and whose representation of various
prominent figures in politically controversial cases may have led to an “extraordinary interest” in
this taxpayer by some people in the Executive Branch. .  Nor does it remotely resemble SEC v.
Wheeling-Pittsburgh Steel Corp., 648 F.2d 118 (3rd Cir. 1981), in which ample facts indicated
that the SEC had targeted respondent for investigation at the behest of a powerful Senator,
without exercising its own independent judgment concerning the merits of the action. 

13

cautious in granting [such] discovery, lest they transform subpoena enforcement proceedings

into exhaustive inquisitions into the practices of the regulatory agencies.”  Frates, 61 F.3d at  

965 (quoting SEC v. Dresser Industries, Inc., 628 F.2d 1368, 1388 (D.C. Cir. 1980) (en banc)).15  

Indeed, while recalcitrant subpoena recipients sometimes seek discovery, courts

consistently reject their efforts to inquire into an agency’s motives or otherwise permit discovery

unless truly extraordinary circumstances exist.  See, e.g., Frates, 61 F.3d at 965; Invention

Submission Corp., 965 F.2d at 1091-92; United States v. Aero Mayflower Transit Co., 831 F.2d

1142, 1145-47 (D.C. Cir. 1987); Carter, 636 F.2d at 789 (D.C. Cir. 1980); Dresser Industries,

628 F.2d at 1388-89; Harker, 615 F. Supp. at 423-25.  The circumstances of the instant

investigation stand in contrast to those present in cases cited by Respondent where some

discovery into the agency’s good faith has been allowed.16  

As for Respondent’s contention that the discovery he seeks is only “limited” in scope, no

authority supports even limited discovery where, as here, the recipient of process has not

sustained his burden to demonstrate “extraordinary circumstances” to justify an inquiry into the

agency’s good faith.
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Because Respondent has not shown that “extraordinary circumstances” exist, no

discovery is warranted.  This Court should issue an order to enforce the administrative subpoena

because Mr. Bisaro’s testimony is highly relevant to the critical question whether Watson

entered into a potentially anticompetitive agreement that restricted its ability to relinquish any

exclusivity it might possess to market generic Provigil.    
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CONCLUSION

For the foregoing reasons, this Court should direct Mr. Bisaro to comply in full with the

July 22, 2009, subpoena ad testificandum and deny his motion for an order compelling

discovery. 

Respectfully submitted,

DAVID C. SHONKA
Acting General Counsel
(D.C. Bar No. 224576)

JOHN F. DALY
Deputy General Counsel for Litigation
(D.C. Bar No. 250217)

LESLIE RICE MELMAN
Assistant General Counsel for Litigation
(D.C. Bar No. 266783) 

/s/ Michael D. Bergman                
MICHAEL D. BERGMAN
(D.C. Bar No. 437994)
(202) 326-3184

JACKSON McGRADY
(202) 326-3206

W. ASHLEY GUM
(D.C. Bar No. 977985)
(202) 326-3006

Attorneys
Federal Trade Commission

                    600 Pennsylvania Ave., N.W.
Washington, D.C. 20580

                              Fax (202) 326- 2477

Dated: May 27, 2010
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CERTIFICATE OF SERVICE

I hereby certify that on May 27, 2010, a true and correct copy of the foregoing

Petitioner’s Reply Memorandum in Support of Petition for an Order Enforcing an

Administrative Subpoena Ad Testificandum and Opposition to Respondent’s Motion to Compel,

supporting exhibits, and proposed Order, were filed electronically in the United States District

Court for the District of Columbia using the CM/ECM system.

Notice of this filing will be sent by e-mail to all parties by operation of the

Court’s electronic filing system or by mail to anyone unable to accept electronic filing as

indicated on the Notice of Electronic Filing.

 /s/ Michael D. Bergman     
Michael Bergman
Attorney for Petitioner
Federal Trade Commission
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

             

FEDERAL TRADE COMMISSION,

Petitioner,

v.

PAUL M. BISARO, 
   

Respondent.

)
)
)
)
)
)
)
)
)
)
)

Misc. No.: 1:10-mc-00289 (CKK)

[Proposed] ORDER

Upon consideration of Respondent’s Motion for an Order Compelling Petitioner the Federal

Trade Commission to Respond to Respondent’s Discovery Requests, Petitioner’s Opposition thereto,

the applicable law, and the record herein, it is hereby

ORDERED that Respondent’s Motion is DENIED.  

 

ISSUED   this ___ day of ____________, 2010.  

            ____________________________   
               United States Magistrate Judge 
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Parties to be served:

LESLIE R. MELMAN
MICHAEL D. BERGMAN
FEDERAL TRADE COMMISSION
600 Pennsylvania Ave., N.W.
Washington, DC 20580
Counsel for Petitioner

STEVEN C. SUNSHINE, ESQ.
JULIA YORK, ESQ.
Skadden, Arps, Slate, Meagher & Flom, LLP
1440 New York Avenue NW
Washington, D.C. 20005
Counsel for Respondent
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