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UNITED STATES OF AMERICA
FEDERAL TRAE COMMISSION

Respondent.

)
)
)
)
)
)
)

PUBLICIn the Matter of

INTEL CORPORATION, DOCKET NO. 9341

MOTION TO ADMIT EUROPEAN COMMISSION DECISIONl

Complaint Counsel moves to admit into evidence the European Commission's ("EC")

decision that condemned Intel's conduct in the CPU markets as a violation of Aricle 82 of the EC

Treaty, the European Union's anti-monopoly law.2 The EC made detailed findings offact regarding

market definition, Intel's market power, and the existence of Intel' s exclusionary arrangements with

certain OEMs that are both relevant and material to this case.

By this motion we do not suggest the decision is somehow binding here; this Court wil make

its own decision based on all the evidence the parties submit. Nor does this motion ask the Cour to

assess (and the parties need not brief the issue of) the evidentiary weight the Cour should give the

Ee decision. The sole issue presented by this motion is whether the EC decision is admissible

We raise this motion now to ensure that Respondent has a full opportunity to
respond to this evidence. In a March 15,2010, telephone conversation between Darren
Bernard, counsel for Intel, Complaint Counsel was advised that Respondent opposes this
motion, and the parties reached an impasse. This motion complies with FTC Rule of Practice, 16
C.F.R. §3.22 (c).

2 We request in camera treatment of the confidential version of the decision
(CX0243). See Affdavit of Thomas H. Brock Esq. (Attachment A). The confidential version
includes some limited redactions that were requested by Intel or a third part as a condition to
the EC's release of the decision to the FTC. We must emphasize that many paragraphs in
CX0243 are subject to the confidentiality laws of the EC, which should be observed in this
litigation. We also submit the public version of the decision as evidence in this matter
(CX0244).



evidence.

We believe that, under the law, the EC decision should be considered as part of the

evidentiary record in this case. The decision is "(r)elevant, material, and reliable." Rule 3.43(b). It

also falls squarely within Rule 803(8)(C) of the Federal Rules of Evidence. The federal cours have

consistently admitted the EC's Statement of Objection ("SO") into evidence under Rule 803(8)(C).

If a SO, which is the preliminary finding before the Final Decision ofthe EC, is admissible under the

Federal Rules of Evidence, surely thefinalEC Decision should be admissible in a hearing governed

by the Part 3 Rule and Administrative Procedures Act.

Federal Rule of Evidence 803(8)(C) allows the admission of "reports. . . of public offces or

agencies, setting forth. . . factual fmdings resulting from an investigation made pursuant to authority

granted by law" such as the EC decision. The U.S. Supreme Court, in Beech Aircraft Corp. v.

Rainey, held that decisions of administrative law judges and other executive fact-finders are

"admissible along with other portions of the report(s)." 488 U.S. 153, 170 (1988). The Cour

explained that Rule 803(8)(C) allows the admissibility of "factual findings" as well as "conclusions"

and "opinions that flow from the factual investigation." Id. at 164. The admissibility of evidence

covered under Rule 803(8)(C) "is generally favored." Gentile v. County of Suffolk, 926 F.2d 142,

148 (2d Cir. 1991).

The federal cours have admitted the EC's Statement of Objections ("SO") pursuant to

803(8)(C). In lnjòrmation Resources, Inc. v. The Dun & Bradstreet Corp., 1998 WL 851607

(S.D.N.Y. 1998), the Cour admitted the EC's SO under Rule 803(8)(C), because "(t)he

circumstances do not indicate any lack of trstworthiness, and to the extent that the (SO) represents

conclusions, it is 'subject to the ultimate safeguard-the opponent's right to present evidence tending

to contradict or diminish the weight of those conclusions.'" Id. at *1. And, in a decision published

in December 2009, Judge Underhil admitted a SO into evidence despite the fact that the EC had
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subsequently closed the matter without issuing a final decision. Ethylene Propylene Diene Monomer

(EPDM) Antitrust Litigation, 2009 WL 5218057, 2009-2 Trade Cases P 76,855, at *9-11(D. Conn.

2009). Cours also have admitted the decisions of other foreign tribunals. For example, the Third

Circuit admitted the "recommended decision" of the Japanese FTC as evidence under Rule

803(8)(c). In re Japanese Elec. Products, 723 F.2d 238 (3d Cir. 1983), rev 'd sub nom. on other

grounds, Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). The court found

that the decision was "unquestionably . . . suffciently trstworthy for admission under Rule

803(8)(C)." Id. 272-74. The Third Circuit held that "such reports of investigations are presumed to

be reliable." Id. at 265, 273.

I. The EC's Decision Is Trustworthy

Once a part shows that the "evidence" contains "factual findings . . . based upon an

investigation made pursuant to legal authority," the "admissibility of such factual findings is

presumed." Bridgeway Corp. v. Citbank, 201 F.3d 134,143 (2d Cir. 2000). "The burden to show

'a lack of trustworthiness then shifts to the part opposing admission." Id. Among the factors to be

considered are (1) the finality of the decision; (2) the timeliness of the investigation; (3) special

skills or experience of the official; (4) whether a hearing was held and level at which it was

conducted, and (5) possible motivation problems.ld

The EC's 447 page decision relied on the report of a hearing offcer and a 4000 document

record that included submissions from Intel, original equipment manufactuers ("OEMs"), and other

third parties. Decision ~37.3 The EC's factual findings are trstworthy because (1) the decision

The Supreme Cour described the European process and analogized it to the
Federal Trade Commission:

3

If the DO-Competition decides to pursue the complaint, it typically serves the target
ofthe investigation with a formal "statement of objections" and advises the target of
its intention to recommend a decision finding that the target has violated European
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here is in its final form; (2) the decision is the product of an independent administrative proceeding;

(3) there is no indication that the decision was not completed in a timely manner; (4) the decision

was based on a record of ascertainable and verifiable facts; and (5) the report was issued by the EC

Commissioner for Competition, Neelie Kroes, the highest Commission offcial directly responsible

for antitrust matters.4 See EPDM Antitrust Litigation, 2009 WL 5218057, 2009-2 Trade Cases P

76,855, at *45.

Intel has publicly attacked the EC decision. First, it claims the EC was "predisposed" to rule

against InteL. The EC decision was reached after years of investigation and relied on submissions

and testimony from OEMs, Intel and other market participants. Intel was given multiple

opportnities to submit responses to the EC and present evidence and economic testimony to support

its claims. Intel's attack seems to be driven by its unappiness with the outcome rather than

evidence of bias on the part of the EC. Second, Intel accused the EC of "suppressing" potentially
i

exculpatory evidence. An independent review ofIntel' s claims by the EC Ombudsman did not find

that the EC suppressed exculpatory evidence.5 The Ombudsman's report did chastise the EC for

"maladministration" for its failure to include the notes of a meeting with Dell in 2006 in its offcial

competition law. EC. Amicus Curiae 7. The target is entitled to a hearing hefore an
independent offcer, who provides a report to the DO-Competition. Ibid.; App. 18-
27. Once the DO-Competition has made its recommendation, the EC may "dismis( s)
the complaint, or issuE e) a decision finding infrngement and imposing penalties." EC
Amicus Curiae 7.

Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 254-55 (2004).

4 The European Commission Advisory Committee, with representatives from over
twenty European countries, also concured in the decision. Opinion of the Advisory Committee
(Sept. 22, 2009) available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52009XX0922%2802%29:EN :NOT.

5 Decision of the European Ombudsman Closing his Inquiry 1 935/2008/FOR (July

14 2009) available at

htt://ww .ombudsman.europa.eu/ cases/ decision. faces/ en/4164/html. bookmark.
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case file. However, it did not find that Intel's rights were infrnged and allowed the decision to

stand.

Intel also publicly suggested that the decision is inconsistent with "evidence" that

"microprocessor" prices have fallen dramatically over the last decade. Intel has emphasized the

same data from the United States Bureau of Labor Statistics ("BLS") in its Answer to the Complaint

in this case. That data is irrelevant to this case. The BLS "microprocessor" pricing data aggregates

the prices of any product classified as a "microprocessor" by a manufactuer participating in the

surey - and includes, for example, the bilions of embedded microprocessors used in cell phones,

cars, and televisions. The inclusion of these non-relevant products renders the BLS data

meaningless here. That flaw is compounded by the fact that Intel has never submitted its pricing

data to the BLS. Respondent's PUBLIC Answers to Complaint Counsel's Requests for Admission 8

(Mar. 1,2010). The data is both over-inclusive in that it includes the prices of bilions of products

that are not in the relevant market and under-inclusive in that it does not include Intel's prices.

Nevertheless, for the puroses of this motion, it does not matter whether Intel believes it can

refute the evidence contained in the EC decision. That is the purose of the triaL. See Korean Air

Lines Disaster of September 1, 1983,932 F.2d 1475, 1481-83 (D.C. Cir.1991) ("The district cour

(properly) decided that KAL' s trstworthiness objections were more properly addressed to thejur

for purposes of evaluating the weight to be accorded" the report.). The only question before the

Cour at this time is whether the evidence is admissible.

II. The EC Decision Is Material and Relevant

The EC's factual determinations are material and relevant to many of the alleged facts in

the Complaint. The EC made findings of fact regarding market definition, Intel's market power,

and the existence of Intel's exclusionary arrangements with certain OEM's not to do business, or

to do less business, with Intel's competitors.
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EC Finding: Intel is a Dominant Firm. The EC's assessment of Intel's market power

is relevant to this case. The approach under European law largely mirrors the American

approach. Compare Decision ~~792-912 with United States v. Microsoft, 253 F.3d 34,52 (D.C.

Cir. 2001); In the Matter of Polypore Intl, Inc., Docket No. 9327, Initial Decision at 303 (Mar.

1, 2010) ("Polypore Initial Decision").

The EC found that the demand substitution evidence supported separate markets for (1) x86

CPUs for desktop computers; (2) x86 CPUs for laptop computers; and (3) x86 CPUs for server

computers. Decision ~799 ("customers do not, in general, regard CPU s for desktop computers,

CPUs for laptop computers and CPUs for servers as substitutes on the demand side, and indeed, the

prices of CPUs for those three different segments var significantly."); see also ~~795-798, 815,

833-835. However, the EC found that its analysis would remain unchanged even ifthe market was

x86 CPUs for all computers. The EC found that the evidence did not support Intel's argument that

the market should include non-x86 CPUs or embedded CPUs used in non-computer devices. Id.

~~803-808, 821-824 (non-x86 CPUs); 809-813, 825-830 (embedded CPUs). There was no dispute

that the relevant geographic market was worldwide. Id. ~836.

The European market power analysis, like that in the United States, relies on an assessment

of market shares and entr barrers. Compare Decision ~840, with Polypore Initial Decisiòn at 303-

305 (explaining that "monopoly power may be inferred from a firm's possession of a domiant share

of a relevant market"). The EC found Intel was dominant in all four relevant markets given its

overwhelming market shares and the significant barrers to entry in those markets. Intel's share of

revenues in the relevant markets ranged from REDACTED for the overall x86 market,

REDACTED for the desktop x86 market, REDACTED for the laptop x86 market, and

6



for the x86 server market between 1997 and 2008.6 Decision ~44-45 (overall); ~847

( desktop); ~849 (laptop); ~851, (server); Charts la-4b (excerpted below). Market shares in excess of

70% not only support a finding of "dominance" under European law but they also support a finding

of monopoly power under American law. Compare Decision ~ 852, Image Technical Servs. v.

Eastman Kodak Co., 125 F.3d 1195, 1206 (9th Cir. 1997) ("Cours generally require a 65% market

share to establish a prima facie case of market power"); Polypore Initial Decision at 310.

REDACTED

6
Intel

has admitted that its share of the overall market (desktop, notebook, and server) has consistently
exceeded 65 percent; that its share of the desktop market has consistently exceeded 70 percent;
and that its share of the notebook market has consistently exceeded 80 percent during the
relevant time period. Respondent's PUBLIC Answers to Complaint Counsel's Requests for
Admission (1-4) (Mar. 1,2010).
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REDACTED

1

The EC found that there were significant barrers to entry in the relevant markets. Decision

~~853-882. Those entry barrers included the substantial research and development costs, the

intellectual propert rights, the costs associated with a manufactung facility, scale economies, and

reputation. Compare Decision ~~854-867 with Microsoft, 253 F .3d at 51; Polypore Initial Decision

at 272-277 (significant barrers to entr included significant capital investment, technical expertise,

and reputation). Intel did not contest the EC's findings on barrers to entry. Decision at ~881.

Intel argued that regardless of its overwhelming market shares and the significant barrers to

entry in these markets, it did not have market power. For example, Intel suggested that the OEMs

enjoyed sufficient negotiating leverage to discipline InteL. The EC disagreed and found that Intel is

an unavoidable business partner. Id. ~886. OEMs have no choice - they have to trade with Intel.

Compare Decision ~~894, 905 with Polypore Initial Decision at 289 ("At a basic level, customers
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must have alternative suppliers in order to have any real bargaining power.").

EC Finding: Intel Entered into Exclusionary Arrangements with OEMs. The EC's

assessment of Intel's arangements with Tier One OEMs is also relevant to this case.

The EC found that Intel entered into de facto exclusive arrangements with Tier One OEMs in

an effort to limit or foreclose the adoption of AMD.7 The decision relied on a number of Intel and

OEM documents to support its findings that Intel had de facto exclusive arrangements with Dell, HP,

NEC, and Lenovo. Decision ~926. For example, the EC found that Intel conditioned bilions of

dollars of rebates to Dell in retu for Dell's commitment to purchase CPU s exclusively from InteL.

See Decision ~~187-242; Table 5 (p. 68); Table 6 (p. 69); ~~927-950. The de facto exclusive

arrangement with Dell alone foreclosed AMD from REDACTED ofthe overall x86 CPU market.

Decision ~182. The EC also detailed Intel's conditioning milions of dollars for exclusivity or near

exclusivity at HP, NEC, and Lenovo. Decision ~~325-413 and 951-972 (HP); 455-503 and 973-981

(NEC); 508-546 and 962-972 (Lenovo).

The EC addressed Intel's payments to OEMs in exchange for their commitment to delay,

cancel or in some other way restrict the release of specific AMD-based products. Decision ~~1641-

1681. For example, Acer planned to launch both a desktop and notebook based on AMD's 64-bit

Athlon in fall 2003 . Id. ~415. The EC found that Acer postponed, and later canceled, the launches

ofthese AMD-based products after Intel threatened to reduce its payments to Acer. Id. ~~418- 435;

1659-1662. The EC also discussed Intel's arrangements with Lenovo and HP to limit the adoption

of AMD. Id. ~~1645-1658 (HP); 1663-1666 (Lenovo). The EC's factual findings would support a

violation of either Section 5 or Section 2. Microsoft, 253 F.3d at 62 ("the anticompetitive effect of

7 This claim mirrors U.S. law on this point. See FTC v. Brown Shoe Co., 384 U.S.
316, 320-21 (1962) (discussing the legality of exclusive dealing under Section 5 of the FTC
Act); Microsoft, 253 F.3d at 70 (exclusive and partial exclusive deals entered into by a
monopolist can violate Section 2); LePage's v. 3M, 324 F.3d 141, 155 (3d Cir. 2003).
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the license restrictions is, as Microsoft itself recognizes, that OEMs are not able to promote rival

browsers. . ."); Conwood Co., L.P. v. u.s. Tobacco Co., 290 F.3d 768, 784 (6th Cir. 2002).

The EC decision contains other relevant factual findings regarding the CPU industr and

InteL. For example, there is a helpful description ofCPU products and the manufactung process.

Decision ~~105-148, Table 4. The EC found that AMD's CPUs enjoyed a performance and price

advantage over Intel between 2002 and 2006. Decision ~~150-159 (AMD had "CPU of (the) year

(for) 3 consecutive years"; "In Dell's perception (AMD's Opteron CPU) generally performed

approximately 25% better than the comparable Intel Xeon CPU at the time"). The decision

highlights the fact that very few ofIntel's sales are documented in a single written contract. Deals

worth hundreds of milions and even bilions of dollars were agreed to orally and can only be

docUlIiented by piecing together a number of separate emails and powerpoints. Decision ~~167 -169.

CONCLUSION

The EC' s factual fidings are relevant, material and reliable, and hence are clearly admssible

as evidence within Rule 3.43(b) of the FTC's Rules of Practice. Accordingly, we respectfully ask

that the EC decision be admitted into evidence as CX0243 (in camera) and CX0244 (public).

March 17,2010 Respectfully submitted,

1. Robert Robertson
Bureau of Competition
Federal Trade Commission
600 Pennsylvania Ave N.W.
Washington, D.C. 20580
(202) 326-2008
rrobertson~ftc.gov
Complaint Counsel
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Attachment A



AFFIDA VIT

I, Thomas H. Brock, state as follows:

1. I am a Senior Litigator, Office of Director, Bureau of Competition, Federal Trade
Commission, and I have entered an appearance in In Re: Intel Corp., Docket No. 9341.

2. The European Commission (EC) issued a decision in a case filed against Intel
Corporation, COMP/C-37.990 on May 13,2009.

3. The public version of the EC decision is available at

http://ec.europa.eu/competition/sectors/ICT/intel provisional decision.pdf We have
designated a copy of this public document as CX 0244. This public version includes redactions
of numerous facts relevant and material to the EC decision that Intel, the third parties, or the EC
considered confidentiaL.

4. The FTC asked the EC to provide it a complete version of its decision. However, the
confidentiality rules of the EC are generally more stringent than those applicable in Par 3
proceedings. The EC had to obtain waivers from Intel and the third paries that had provided the
confidential information cited or quoted in the EC decision before the EC released the decision
to the FTC.

5. I understand that the EC asked Intel and third paries to identify any objections they had

to the release of a complete version of the EC decision to the FTC. This request was made with
the understanding that, if the EC released a complete version to the FTC that contained redacted
information, the FTC would maintain the confidentiality of all information that had been
redacted in the EC's public version of its decision.

6. I understand that, with certain exceptions, Intel and the third paries agreed to the EC's

release of a complete version of its decision to the FTC, but only on the condition that thc FTC
treat as confidential the portions of the decision that the EC had redacted in its public version. In
addition, Intel and a third pary, NEC, specifically objected to the release ofthe decision to the
FTC unless the EC redacted a few discrete portions of its decision.

7. The EC provided the FTC a copy of its decision, which we have designated as CX 0243.
This is a complete version of the EC decision, but with the redaction of the portions of the
decision requested by Intel and NEC.

8. The EC released the complete version of its dccision to the FTC on the condition that,
and based on an express agreement that, this version would be given confidential treatment and
would not be publicly released if the FTC submitted this in any proceedings fied against Intel.

9. The FTC and EC regularly exchange information regarding their investigative efforts and
enforcement actions. This exchange of information is vital to the efforts of both the EC and the



FTC to enforce the antitrust laws. If the FTC does not maintain the confidentiality of the
portions of CX 0243 that the EC redacted in its public version of the decision, it would impede
the ongoing cooperative efforts of the FTC and the EC.

Pursuant to 28 U.S.C. § 1746, I declare, under penalty ofpeijury, that the foregoing is true and
correct.

Executed on: March 16,2010 ~(MIcj~
Thomas H. Brock



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Respondent.

)
)
)
)
)
)
)

DOCKET NO. 9341

In the Matter of

INTEL CORPORATION,

(PROPOSED) ORDER ADMITTING EUROPEAN COMMISSION DECISION

Upon motion of Complaint Counsel and consideration of the arguents in support and in
opposition to the motion, it is hereby

ORDERED, that CX0243 meets the standards for in camera treatment and is admitted
into evidence, and shall be afforded in camera treatment indefinitely, and it is fuher

ORDERED, that CX0244 is admitted into evidence.

D. Michael Chappell
Chief Administrative Law Judge

Dated:



CERTIFICATE OF SERVICE

I certify that I fied via hand and electronic mail delivery an original and two copies of
the foregoing Motion to Admit European Commission Decision with:

Donald S. Clark
Secretary
Federal Trade Commission
600 Pennsylvania Ave., NW, Rm. H-159
Washington, DC 20580

I also certify that I delivered via electronic and hand delivery a copy of the foregoing
Motion to Admit European Commission Decision to:

The Honorable D. Michael Chappell
Administrative Law Judge
Federal Trade Commission
600 Pennsylvania Ave., NW, Rm. H-I13
Washington, DC 20580

I also certify that I delivered via electronic mail a copy of the foregoing Motion to Admit
European Commission Decision to:

James C. Burling
Eric Mahr
Wendy A. Terr

Wilmer Cutler Pickerig Hale & Dorr
1875 Pennsylvania Ave., N.W.
Washington, DC 20006
i ames. burling~wilmerhale. com
erIc. mahr(awilmerhale. com 

wendv. terr(awilmerhale.com

Robert E. Cooper
Joseph Kattan
Daniel Floyd
Oibson Dun & Crutcher
1050 Connecticut Ave., N.W.
Washington, DC 20036
rcooper~gibsondUl.com
i kattanlqgibsondunn. com 

dfloyd(a gibsondun. com 

Darren B. Bernard
Thomas J. Dilickrath
Howrey LLP
1299 Pennsylvania Ave., NW
Washington, DC 20004
BernardDlqhowrev.com
Dilickrath T(ahowrey .com

Counsel for Defendant
Intel Corporation

March 17,2010 By: ~ MOJLhV'
Terr Martin

Federal Trade Commission
Bureau of Competition
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PROVISIONAL NON-CONFIDENTIAL VERSION

OF THE COMMISSION DECISION OF 13 MAY 2009

COMP/37.990 Intel

This is a provisional non-confidential version. The definitive non-confidential version wil be
ublished as soon as it is available.

CX0244-001
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EUROPEAN COMMISSION

Brussels, 13.5 .2009
D(2009) 3726final

COMMSSION DECISION

of

relating to a proceeding under Article 82 of the EC Treaty and Article 54 of the
EEA Agreement

(COMP/C-3 /37.990 - Intel)

(Only the English text is/are authentic)

(Text with EEA relevance)
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COMMSSION DECISION

of

relating to a proceeding under Artièle 82 of the EC Treaty and Article 54 of the
EEA Agreement

(COMP/C-3 /37.990 - Intel)

(Only the English text is/are authentic)

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMITIES,

Having regard to the Treaty establishing the European Community,

Having regard to the Agreement on the European Economic Area,

Having regard to Council Regulation (EC) No 1/2003, of 16 December 2002 on the
implementation of the rules on competition laid down in Aricles 81 and 82 of the
Treaty 

i , and in particular Article 7 and Aricle 23(2) thereof,

Having regard to the complaint lodged by Advanced Micro Devices on 18 October 2000
and on 26 November 2003, alleging infringements of Aricle 82 of the Treaty and
Aricle 54 of the EEA Agreement by Intel and requesting the Commission to put an end
to those infringements,

Having regard to the Commission decision of 26 July 2007 to initiate proceedings in this
case,

Having given the undertaking concerned the opportunity to make known its views on the
objections raised by the Commission pursuant to Article 27(1) of Regulation (Ee) No
1/2003 and Aricle 12 of Commission Regulation (Ee) No 773/2004 of 7 April 2004

relating to the conduct of proceedings by the Commission pursuant to Aricles 81 and 82
of the ECTreatl,

2
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After consulting the Advisory Committee on Restrictive Practices and Dominant
Positions,

Having regard to the final report of the hearing offcer in this case3,

WHEREAS:

I. PARTIES TO THE PROCEEDINGS

1. Intel Corporation

(1) Intel Corporation ("Intel") was incorporated in the state of California, USA in

1968, and was reincorporated in the state of Delaware, USA in 1989. It has
operations in different parts of the world including in locations within the EEA. It
describes itself as the "world's largest semiconductor chip maker, based on
revenue". It states that its ''products include chips, boards and other semiconductor

components that are the building blocks integral to computers, servers and
networking and communications products." It develops "advanced integrated
digital technology products, primarily integrated circuits, for industries such as

computing and communications". Intel offers ''products at various levels of
integration, allowing our customers flexibility to create advanced computing and
communications systems and products. " 4

(2) At the end of December 2008, Intel employed about 94 100 people worldwide. In

2007, Intel had net revenues of USD 38334 milion and a net income of USD
6976 milion. In 2008, Intel had net revenues of USD 37586 milion and a net
income ofUSD 5 292 milion.5

2. The complainant: Advanced Micro Devices, Inc.

(3) Advanced Micro Devices, Inc. ("AMD") describes itself as "global semiconductor
company with facilities around the world'. It provides "processing solutionsfor the
computing, graphics and consumer electronics markets." AMD was incorporated
under the laws of Delaware, USA, on May 1, 1969 and became a publicly held

3
OJ (TO BE ADDED WHEN PUBLISHED).

Intel's form 10-K report for the fiscal year ended 29 December 2007,
Illll.://www.see.gov/Areliivcskdgltr/dallt/50863/000089161808000106/f36442e10vk.htm.
downloaded and printed on 14 January 2009.

Intel's form lO-K report for the fiscal year ended 27 December 2008,
http://idea.see.gov/ Archives/edgar/data/50863/00008916180900004 7 /f5077 fc 1 Ovk.llli,
downloaded and printed on 6 April 2009.

4

5
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company in 1972. Since 1979, its common stock has been listed on the New York

Stock Exchange under the symbol "AMD".6

(4) At the end of 2007, AMD had approximately 16420 employees. In 2007, AMD
had net revenues ofUSD 6 013 milion and made a net loss of USD 3379 milion.
In 2006, AMD had net revenues of USD 5 649 milion and made a net loss of USD

166 milion.7

II. PROCEDURE

1. Commission procedure

(5) On 18 October 2000, AMD submitted a formal complaint to the Commission under

Aricle 3 of Council Regulation (EC) No 17/62, First Regulation implementing

Aricles 81 and 82 of the Treaty.8

(6) On 26 November 2003, AMD submitted a supplementary complaint under Aricle
3 of Regulation (EC) No 1/20039 providing new facts and making new allegations.

(7) In May 2004, the Commission launched a round of investigations focusing on
allegations contained in the supplementary complaint. Within the framework of
that investigation, in July 2005, the Commission, assisted by several National
Competition Authorities, caried out on-the-spot inspections under Aricle 20(4) of
Regulation (EC) No 1/2003 at four Intel locations in (...) ((...)10 (...n, (...), as well

as the locations of several Intel customers (...).

(8) On 26 July 2007, the Commission notified a Statement of Objections to Intel in
Case No. COMP/C-3/37.990 ("the 26 July 2007 SO"). The Commission took the

preliminary view that Intel held a dominant position and had abused its dominant
position by engaging in exclusionary marketing arrangements and other practices
with certain customers.

6
AMD's form 10-K report for the fiscal year ended 29 December 2007,

http://www.sec.gov/Archives/edgar/data/2488/000119312508038588/d10k.htm. downloaded and
printed on 14 January 2009.

idem.
7

8
OJ 13,21.2.1962, p. 204. p.

OJ L 1, 4.1.2003,p.. 1.9

lO
(...J.
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(9) The Commission originally set Intel a deadline of 8 weeks to submit its reply to the

26 July 2007 SO. 
I I That deadline was extended twice by the Hearing Offcer, first

to 4 January 2008,12 and then to 7 January 2008.

(10) Intel submitted its reply to the 26 July 2007 SO on 7 January 2008 ("Intel Reply to

the 26 July 2007 SO"). Intel asked for an oral hearing to be held ("the Oral
Hearing"). The Oral Hearing was held on 11 and 12 March 2008.

(11) In application of Aricle 6(1) of Regulation (Ee) No 773/2004,13 the Commission

provided AMD with a copy of the non-confidential version of the 26 July 2007 SO.

AMD made its views on the 26 July 2007 SO known in writing on 29 February
2008. AMD also paricipated at the Oral Hearing.

(12) After the 26 July 2007 SO was issued, the Commission obtained additional
information about Intel's conduct vis-à-vis other customers and distributors of its

products. This included information contained in Intel's Reply to the 26 July 2007

SO.

(13) On 17 July 2006, AMD filed a complaint to the German National Competition
Authority, the Bundeskartellamt. In the complaint, AMD alleged that Intel had
engaged in exclusionary marketing arrangements and other practices with Media-
Satur-Holding GmbH ("MSH"), a European retailer of microelectronic devices,
including Personal Computers ("PCs").

(14) On 6 September 2006, the German National Competition Authority exchanged

information with the Commission on that subject, in application of Aricle 12 of
Regulation (Ee) No 1/2003.

(15) Following that exchange of information, the Commission opened an investigation

on the subject, under Case No. COMP/C-3/39.493. Within the framework of that
investigation, in February 2008, the Commssion, assisted by several National
Competition Authorities, carred out inspections under Aricle 20(4) of Regulation

(EC) No 1/2003 at Intel's premises (...J, as well as at the premises of several
European PC retailers in (...J.

(16) On 17 July 2008, the Commission notified a supplementary Statement of

Objections to Intel ("the 17 July 2008 SSO"), and at the same time joined the
relevant findings of Case No. COMP/C-3/39.493 to the procedure followed under

II Letter from the Commission to Intel of27 July 2007.

Letter from the Hearing Offcer to Intel of 12 October 2007.12

13 OJ L 123,27.4.2004, p. 18.
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Case No. COMP/C-3/37.990. The Commission continued the procedure under
Case No. COMP/C-3/37.990.

(17) The Commission originally set Intel a deadline of 8 weeks to submit its reply to the
17 July 2008 SSO.14 On 15 September 2008, that deadline was extended to 17
October 2008 by the Hearing Offcer. 

15

(18) On 10 October 2008, Intel 
lodged an application with the Court of First Instance

("CFI") seeking inter alia the annulment of the decision of the Hearing Officer of
15 September 2008 granting an extension of the time limit, and of an alleged
decision by Ms. Neelie Kroes, Member of the Commission, taken on or about 6
October"2008. Intel also applied for interim measures, asking the President of the

CFI to suspend the Commission's procedure pending a ruling by the CFI on its
main application and/or to suspend the timetable for service of a reply to the 17
July 2008 SSO and/or, in the event that the Cour were to reject the application for
interim measures or reject Intel's application in the main action, to grant Intel 30
days from the date of the said judgment to reply to the 17 July 2008 SSO.16

(19) Intel failed to provide a reply to the 17 July 2008 SSO by the extended deadline of
17 October 2008. Intel's arguments relating to its decision not to provide a reply to

the 17 July 2008 SSO are dealt with in section IV.1.

(20) On 19 December 2008, the Commission sent Intel a letter drawing Intel's attention
to a number of specific items of evidence relating to the Commission's existing

objections which the Commission indicated it might use in a potential final
Decision. The Commission set Intel a deadline of 19 January 2009 to provide
comments on these items. That deadline was extended to 23 January 2009.17

(21) Intel failed to reply to the Commission's letter of 19 December 2008 by the

extended deadline of 23 January 2009. This was confirmed by Intel's counsel on 27

January 2009,18 after the Commission had asked Ìntel about the matter.19 Intel did

not provide reasons for its failure to reply by the extended deadline.

(22) On 27 January 2009, the President of the Cour of First Instance issued an Order
rejecting Intel's application for interim measures on the ground that Intel's main

14
Letter from the Commission to Intel of i 7 July 2008.

Letter from the Hearing Offcer to Intel of 15 September 2008.

Letter from Intel to the Commission of 13 October 2008.

15

16

17 Letter from the Commission to Intel of 16 January 2009.

18
Email from Intel to the Commission of27 January 2009, entitled 'CONFIDENTIAL Case 37.990'.

19 Email from the Commission to Intel of26 January 2009, entitled 'Case 37.990'.
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application was prima facie manifestly inadmissible and that the condition of
urgency was not fulfilled. This rejection included the rejection of Intel's request for

an extension of the 17 October 2008 deadline to reply to the 17 July 2008 SSO. In

this respect, the Order sets out that "in order to have access to all the information it

needs to properly conduct the administrative procedure, it is a possibilty available

to the Commission to grant such an extension in order to allow Intel to serve a
reply to the SSO, even though Intel has not complied with the time-limit initially

laid down, or to take into account written submissions in response to the SSO

. d if h . i"' ,,20 21receive a ter t at time- imit.

(23) On 29 January 2009, Intel 'proposed' to fie its reply to the 17 July 2008 SSO and

to the Commission letter of 19 December 2008 within 30 days of the day of the
Order of the President of the Court of First Instance. Intel also asked the
Commission to confir that it would grant Intel's request for an oral hearing.i2

(24) On 2 February 2009, the Commission informed Intel by letter that the Commssion

services had decided not to grant an extension of the deadlines to reply to the 17
July 2008 SSO or to the Commission letter of 19 December 2008, as such an
extension would not be justified given that Intel had had ample opportnity to
submit such replies within the deadlines and had chosen not to do so. The letter
also indicated that the Commission services were nevertheless wiling to consider
the possible relevance of belated written submissions, provided that Intel served
such submissions by 5 February 2009. Finally, the letter indicated that the
Commission services considered that the proper conduct of the adininistrative

procedure did not necessitate an oral hearing.23

(25) On 5 February 2009, Intel served a written submission including observations

related to the 17 July 2008 SSO and the Commission letter of 19 December 2008

(respectively "Intel submission of 5 February 2009 related to the SSO" and "Intel
submission of 5 February 2009 related to the Commission letter of 1 9 December
2008"). Intel characterises its submission of 5 February 2009 related to the SSO as

its "reply to the SSO". Similarly, Intel characterises its submission of 5 Februar

2009 related to the letter of 19 December 2008 as its "reply to the letter of 19
December 2008". However, the Commission cannot accept these characterisations

20
Order of the President of the Court of First Instance of 27 January 2009 in Case T -457 108 R Intel v

Commission, paragraph 89.

On 3 February 2009, Intel withdrew its application in Case T-457/08. The case was removed from
the register of the Court by Order of 24 March 2009.

Letter from Intel to the Commission of 29 January 2009.

Letter from the Commission to Intel of2 February 2009.

21

22

23
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due to the fact that in each case, Intel chose not to reply by the specified deadline.

This is described in greater detail in section IV.

(26) In its submission of 5 February 2009, Intel indicated that it would request that the
Hearing Offcer grant an oral hearing. On 10 February 2009, Intel wrote to the
Hearing Offcer and asked to be granted an oral hearing in relation to the 17 July
2008 SSO.24 The Hearing Officer replied by letter of 17 February 2009 rejecting

Intel's request.25

(27) The following companies and associations have been granted the status of
Interested Third Party by the Hearing Officer: Silicon Graphics, Inc. ("SGI");
International Business Machines Corporation ("IBM"); Bureau Européen des
Unions de Consommateurs ("BEUC"); Union Fédéra1e des Consommateurs - Que

Choisir ("UFC - Que Choisir"); and Hewlett-Packard Company ("HP"). The

Commission informed the Interested Third Parties of the nature and subject matter

of the proceedings by sending them a summary of the 26 July 2007 SO on 21
December 2007 (SGI and IBM), 3 March 2008 (BEUC), 7 March 2008 (UFC -

Que Choisir) and 10 March 2008 (HP), and of the 17 July 2008 SSO on 17
December 2008 (all interested third parties). None of the Interested Third Paries
made their views on the 26 July 2007 SO known in writing. BEUC, UFC - Que
Choisir and HP participated at the Oral Hearing.

(28) Access to fie was granted three times to Intel (31 July 2007, 23 July 2008 and 19

December 2008).

(29) In agreement with Intel, the access to fie exercises of 31 July 2007 and 23 July
2008 were in part conducted under specific conditions. Instead of receiving access

to only the non confidential part of the file provided by certain information

providers, Intel was granted access to their entire information and agreed

bilaterally with each of these information providers to receive the entirety or a
distinct part of their information located on the Commission's fie in unredacted
format (that is, including confidential information) in exchange for limiting the

access to this information to a restricted circle of persons (its outside counsels and
economic advisers and in some cases certain in-house counsels). 26 The information

providers waived their confdentiality rights with regard to the Commission to the

extent that such a waiver was necessary for the proper conduct of that information
exchange. To the extent that this type of access would amount to a restriction of
Intel's rights of access to fie, Intel has by letters of (...) waived its right to access

24 Letter from Intel to the Hearing Officer of 10 February 2009.

Letter from the Hearng Offcer to Intel of i 7 Februar 2009.25

26 The information providers that concluded such agreements with Intel are (...)
17
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the fie with regard to the Commission, and has agreed to only receive access to the

respective parts of the file via the bilateral arrangements with the specific

information providers.

2. Procedure in other public jurisdictions

(30) hitel's conduct has also been the object of procedures conducted by other public
regulatory authorities.

(31) On 8 March 2005, the Japan Fair Trade Commission (JFTC) found that Intel's
conduct violated Section 3 of the Japanese Antimonopoly Act. The JFTC
concluded that hitel had "since May 2002 ... made the five major Japanese OEMs
refrain from adopting competitors' CPUs for all or most of the PCs manufactured

and sold by them or all of the PCs that belong to specifc groups of PCs referred to

as 'series', by making commitments to provide the five OEMs with rebates and/or

certainfunds referred as 'MDF' (Market Development Fund) in order to maximize

their MSS (market segment share), respectively, on conditon that.'

(a) the Japanese OEMs make MSS at 100% and refrain from adopting
competitors' CPUs.

(b) the Japanese OEMs make MSS at 90%, and put the ratio of competitors'
CPUs in the volume of CPUs to be incorporated into the PCs manufactured
and sold by them down to 10%;

(c) the Japanese OEMs refrain from adopting competitors' CPUs to be
incorporated into PCs in more than one series with comparatively large
amount of production volume to others. 

1127

(32) The JFTC specified that (...J,

(33) On 4 July 2008, the Korean Fair Trade Commission ("KFTC") found that, in the
period from 2002 to 2005, Intel had tried to exclude AMD from the market by providing

various rebates to local OEMs, including Samsung Electronics and Sambo Computer

(TriGem), contingent upon them not purchasing Central Processing Units (CPUs) from
AMD. The KFTC imposed a corrective order and a punitive surcharge of KRW 26 000

milion (approximately EUR 16,5 milion) on hitel. On 9 December 2008, hitel
announced that it had fied a formal complaint with the Seoul High Cour seeking to
overtur the KFTC's final written decision.28

27
See JFTC press release at htto://www.iftc.iw.ip/e-t)./pressreleases/2005/march/050308inteLDdf,
downloaded and printed on 1 June 2007.

See httD://www.inteLcom/Dressroom/chipshots/chiDshots.htm#120908b, downloaded and printed on
14 January 2009.

28
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(34) The Federal Trade Commission of the United States of America ("US FTC") is

also curently engaged in an investigation of hitel's commercial practices. In the context

of this enquir, it served a subpoena to Intel on 4 June 2008.29

(35) The Attorney General of the State of New York is also currently engaged in an
investigation of Intel's commercial practices.3o

III. INTEL'S ALLEGATION OF BIAS IN THE COMMISSION'S ENQUIRY

(36) hitel has alleged that the Commission's enquiry has been "discriminatory and

partial".31 According to Intel, the Commission "has blindly adopted wholesale AMD's

theories and allegations blaming intel's pricing and other conduct for each AMD failure

to win the business of the OEMs".32 hitel also alleges that the Co~ission "has distorted

the evidence and the record",33 that it is guilty of "suppression of exculpatory

evidence",34 and that it has shown "bias and lack of objectivity ".35 hitel speaks of
"systematic, willful administrative malfeasance that infects the entire administrative
procedure. ,,36 hitel also expressed "serious doubts on the fairness and the independence

of the Case Team (the Commission staff handling the investigation)".37

(37) The Commission considers that there are no grounds for the serious allegations
made by InteL. As the Commission has already specified to hitel during the proceedings,

"the Commission has carried out a thorough and balanced enquiry in the present case. It

has conducted several surprise inspections (in 2005 and 2008 at the premises of various

actors in the market (21 premises), and has gathered a broad range of information from
many sources. ,,38 As regards the body of evidence that the Commission has gathered, the

Commission sent requests for information pursuant to Aricles 11 and 18 of Regulation

(EC) No 1/2003 to 141 companies in this case, including all major OEMs, the main
European PC retailers, hitel and AMD. As a result, there are more than 3900 document

29
See http://www.inteL.com/pressroom/archive/releases/2008/20080606corp.htm. downloaded and
printed on 14 January 2009.

See http://www.oag.state.ny.us/media_ center/2008/jan/janl Oa _ 08.html, downloaded and printed on
14 January 2009.

Intel's Application in Case T-457/08. Summary of the Application, p. 2, paragraph 2.

Intel's letter to Commissioner Kroes of 25 September 2008, p. i, paragraph 3.

Intel's Application in Case T -457/08. Summary of the Application, p. 2, paragraph 98.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 810.

Intel's Application in Case T-457/08. Summary of the Application, p. 2, paragraph 98.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 810.

Intel's letter to Commissioner Kroes of 25 September 2008, p. 3, paragraph 2.

Letter from the Commission to Intel of 6 October 2008.

30

3 I

32

33

34

35

36

37

38
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entries in the fie, many of which contain several documents with multiple pages. In total,

the fie numbers several hundred thousand pages. As is apparent from this Decision, the

Commission's conclusions are based on extensive sets of evidence originating in their

significant majority from third parties or from Intel itself. It is therefore not the case, as

Intel claims, that the Commission "has blindly adopted wholesale AMD's theories and
allegations blaming Intel's pricing and other conduct for each AMD failure to win the
business of the OEMs".39

(38) Even though the Commission considers that Intel's allegations are without merit
and in any event without relevance to the substance of the Commission's case, in view of

the seriousness of Intel's allegations, the Commission wil briefly address the three
specific 'procedural defects' which, in its submission of 5 February 2009, Intel claims
characterise the case.40 Subsection 1 wil address the meeting between the Commission
and Dell of 23 August 2006. Subsection 2 wil address (...). Finally, Intel also addresses

the issue of certain documents from the private litigation between AMD and Intel in the

US State of Delaware, which it claims the Commission should have sought to obtain and

provide to Intel. This specific Intel claim wil be examined in section IV as it is the main
element invoked by Intel to explain its failure to reply to the 17 July 2008 SSO and to
submit comments on the Commission's letter of 19 December 2008 by the deadlines set

by the Commission.

1. The meeting between the Commission and Dell of 23 August 2006

(39) Intel makes reference to a meeting held on 23 August 2006 between members of

the Commission's case team handling the investigation in case COMP/C-3/37.990 and

(. ..), (Dell Executive) and (Dell Executive), as well as (...). According to Intel, the
Commission "failed to take a detailed file note" of this meeting.41 Intel notes that in
March 2003, (Dell Executive) had provided testimony to the US FTC, which it views as

"highlyfavourable to Intel".42 Furthermore, Intel relies on a document which it obtained
from Dell in the course of discovery during the US private litigation between AM and
Intel entitled "Indicative list of topics to be discussed with Dell Meeting of 23 August
2006".43 Intel claims that that document constitutes an agenda of the meeting which the

Commission would have failed to provide to Intel in the course of access to fie.44 On the

basis of these two documents, Intel concludes that it is "inconceivable that a great

39 Intel's letter to Commissioner Kroes of25 September 2008, p. i, paragraph 3.

Intel submission of 5 February 2009 related to the i 7 July 2008 SSO, section V.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 737.

Idem.

40

41

42

43 Intel submission of5 February 2009 related to the 17 July 2008 8S0, Annex 615.

Intel submission of 5 February 2009 related to the 17 Jiily 200R SSO, paragraph 615.44
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volume of relevant evidence was not given by (Dell Executive) during that interview (the

meeting with Dell)" and that it is "virtually certain, given the topics addressed, that the
evidence given by (Dell Executive) was exculpatory. ,,45 Finally, Intel alleges that the
Commission refused hitel access to a note to the fie which had been written subsequent

to the meeting.46

(40) hitel's arguments are misconceived. hi the first instance, there is no general
obligation for the Commssion to take minutes of meetings.

(41) The Commission Notice on the rules for access to the Commission file in cases
pursuant to Aricles 81 and 82 of the EC Treaty, Aricles 53, 54 and 57 of the EEA
Agreement and Council Regulation (Ee) No 139/200447 (hereafter "the Notice on Access

to File") states that: "There is no obligation on the Commission departments to draft any

minutes of meetings with any person or undertaking. If the Commission chooses to make

notes of such meetings, such documents constitute the Commission's own interpretation

of what was said at the meetings, for which reason they are classifed as internal
documents. ,,48

(42) The case law underlying that above paragraph of the Notice on Access to File to
which it makes explicit reference is stated in paragraphs 349-359 of the TACA
Judgement.49 hi paragraph 351 of the TACA Judgement, the Cour states that "there is ...

no general duty on the part of the Commission to draw up minutes of discussions in

meetings or telephone converÚitions with the complainants which take place in the
course of the application of the Treaty's competition rules". The Court has furter
confirmed this finding in the Groupe Danone Judgement.5o

(43) In the TACA and the Groupe Danone Judgments, the Court goes on to say that "if
the Commission intends to use in its decisiòii. inculpatory evidence provided orally by

another party it must make it available to the undertaking concerned so as to enable the

latter to comment effectively on the conclusions reached by the Commission on the basis

of that evidence. Where necessary, it must create a written document to be placed in the

file". 

5 i

45
Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 752.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 737.

OJ C 325, 22.12.2005, p. 7.

46

47

48 Notice on Access to File, paragraph 13.

Joined Cases 1'-191/98 and 1'-212/98 to 1'-214/98 Atlantic Container Line and others v Commission
(TACA) (2003) ECR Il-3275, paragraphs 349-359.

Case 1'-38/02 Groupe Danone v Commission (2005) ECR H-4407, paragraph 66.

TACA op. cit., paragraph 352; Groupe Danone op.cit., paragraph 67.

49

50

51
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(44) Those circumstances do not apply to this case. The Commission did not make use

of any information provided orally in the 23 August 2006 meeting with Dell to inculpate
Intel. As to Intel's claim that it is 'virtually certain' that exculpatory evidence relating to

Intel was provided by (Dell Executive) during this meeting, that claim is entirely based

on Intel's speculation that (Dell Executive) would have provided views during the 23
August 2006 meeting between Dell and the Commission which support Intel's own

interpretation of the content of (Dell Executive)'s (... )2003 testimony to the US FTC. In

fact, the purose of the meeting with Dell was to explore further investigative measures

related to Dell. The purpose was not to gather information in the format of countersigned

minutes or statements pursuant to Aricle 19(1) of Regulation (Ee) No 1/2003.

(45) This reasoning on the part of Intel is incorrect on three counts. Firstly, it must be
emphasised that the Commission was under no obligation to take minutes of the meeting

of 23 August 2006 under the Notice on Access to File and the case law of the Cour in
TACA and Groupe Danone. The relevant case law that exceptionally establishes an
obligation to create a written document for the fie with respect to inculpatory evidence is

not applicable in this case because the meeting did not pertain to information that the
Commission "intends to use in (any possible) decision." The present Decision does not
rely on the content of the meeting of 23 August 2006.

(46) Secondly, Intel's allegation that exculpatory information was communicated to

the Commission at the meeting remains unfounded. In order to substantiate its claim,
Intel refers to (Dell Executive)'s US FTC deposition made more than 3 years prior to the

meeting and to a document that allegedly shows the indicative topics to be discussed at
the meeting52 (as explained in recital (39)). The Commission notes that neither of these

documents contain evidence of what was actually discussed at the meeting. Without

prejudice to whether any statements which a participant of the meeting made three years

previously are exculpatory, the fact that such statements were made does not demonstrate

that (Dell Executive) provided any information to the Commission which might be
exculpatory. In fact, (Dell Executive)'s statement made before the US FTC largely relates

to the period preceding the conduct relating to Dell concerned by this Decision.53 This is

further confirmed by the questions raised during the meeting to which Dell answered in

52
The Commission notes that that document provided by Intel as Annex 615 to its submission of 5
February 2009 related to the 17 July 2008 SSO (...) was previously not part of the Commission's
fie. From the document itself, it is not possible to determine from whom it originates. It is most
likely a personal note of a case handler that was either sent to Dell by email prior to the meeting or
handed over to Dell during the meeting. Such notes normally serve as preparation for both the
Commission case team and the other parties attending a meeting to acquaint themselves with
possible topics that could be discussed at a meeting. However, in the course of a meeting,

discussions often depart from the topics outlined in such notes based on the limited time available
for such meetings and topics that arise in the meeting.

The conduct related to Dell relates to the period starting from December 2002 while (Dell
Executive l's testimony before the US FTC of (...) 2003 mostly relates to the period before
December 2002.

53
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writing in a submission dated 22 September 2006 and which largely related to the
performance of AM's product 'Hammer' in the course of 2002. Equally, the indicative

list of topics submitted by Dell does not imply that these topics were in fact addressed

(partially or in full) at the meeting and, if they were addressed, with what level of detaiL.
Therefore, the Commission concludes that on the basis of the evidence submitted by

Intel, it canot be demonstrated that the meeting covered exculpatory information.

(47) Finally, the claim that the testimony given by (Dell Executive) to the US FTC in

(.. . )2003 would be "highly favourable to Intel" is based on a selective reading of (Dell
executive)'s testimony. As wil be demonstrated in section VI.2.3, when assessed in its
entirety, the content of (Dell Executive)'s testimony to the US FTC is fully compatible

with the Commssion's conclusions on the nature of Intel's conduct with regard to Dell.

Moreover, Intel has provided the Commission with a second testimony of (Dell
Executive) made in 2009 in the course of the AMDlItel Delaware litigation. As is
described in section VI.2.3.4.3.f), that testimony did not alter the Commission's
conclusions in this case. It is therefore highly unlikely that (Dell Executive) would have

communicated to the Commission something different and more favourable to Intel at the

meeting on 23 August 2006.

(48) Concerning the note to the fie written subsequent to the meeting with Dell and to
which Intel alleges it was refused access, the Commission notes that this is in fact an
internal document which summarises the personal impression of one of the Commission's

case-handlers at the meeting. This note was drafted six days after the meeting, and also

incorporates in at least one instance information from other sources, personal views and

provides the case-handIer's views on futher investigative strategy. The note was
therefore evidently not drafted for the purpose of being countersigned or agreed by any
other attendees of the meeting (and indeed it never was) and was not meant to become at

any point in time part of the facts (inculpatory or exculpatory) resulting from this

investigation. Rather, the function of this note was, as is also evident from the way the

case-handler treated it, to be an aide mémoire for himself and for other members of the

case-team in preparing further investigative measures. As Intel was informed by the
Hearing Offcer, there is no legal right to access to such internal documents. 

54 Despite

the absence of any legal duty on the par of the Commission to provide access to this

internal document, a non-confidential version thereof was provided to Intel as a matter of
courtesy and in order to dispel any doubts about the natue of that document and of the

meeting mentioned in it. The Commission gave Intel an opportity to provide its

comments on the document. 55

54
Letter from the Hearing Officer to Intel of7 May 2008.

55
Letter from the Commission to Intel of i 9 December 2008, paragraph 9 and annex 3.
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(49) It is also not correct that the Commission would have covered up the fact that a

meeting with Dell had taken place on 23 August 2006.56 While Intel was aware of the

meeting as a result of its access to the fie, 
57 the Commission had initially not informed

Intel of the existence of that note, as the case team considered that given its internal
nature. (described above in recital (48)), it was not part of the fie. In the course of the
access to fie procedure, the Hearig Offcer overrled that initial position by decision of
7 May 200858 and asked that the note be placed in the fie, but at the same time denied
Intel access to the note on the basis that the document was internal and therefore not

accessible.

2. (...).

iv. INTEL'S FAILURE TO REPLY TO THE SUPPLEMENTARY STATEMENT OF

OBJECTIONS OF 17 JULY 2008 AND TO SUBMIT COMMENTS ON THE COMMISSION

LETTER OF 19 DECEMBER 2008 WITIDN THE DEADLINES SET BY THE COMMISSION

(53) As described in section II., the Commission originally set Intel a deadline of 8
weeks to submit its reply to the 17 July 2008 880.59 This deadline was extended to 17
October 2008 by the Hearig Offcer.6o

(54) On 10 October 2008, Intellodged an application with the Court of First Instance

(CFI) seeking inter alia the anulment of the deadline extension to 17 October 2008.
Intel fuer applied for intenn measures to suspend the Commission's procedure

pending a ruling of the CFI on its substantive application and to extend the deadline to
reply to the 17 July 2008 880.6

(55) Intel did not supply a reply to the 17 July 2008 8S0 by the extended deadline of

17 October 2008.

(56) On 27 January 2009, the President of the CFI issued an Order rejecting Intel's
application for interim measures on the ground that Intel's application was prima facie
manifestly inadmissible. This rejection included the rejection of Intel's request for an
extension of the 17 October 2008 deadline to reply to the 17 July 2008 880. The Order
sets out that "in order to have access to all the information it needs to properly conduct

56 As inferred by Intel in paragraph 750 of its submission of 5 February 2009 related to the 17 July
2008 SSO.

57 As admitted by Intel in paragraph 745 of its submission of 5 February 2009 related to the 17 July
2008 SSO.

58 Letter from the Hearing Officer to Intel of7 May 2008.

Letter from the Commission to Intel of 17 July 2008.

Letter from the Hearing Offcer to Intel of 15 September 2008.

Letter from Intel to the Commission of 13 October 2008.

59

60

61
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the administrative procedure, it is a possibilty available to the Commission to grant

such an extension in order to allow Intel to serve a reply to the SSG, even though Intel

has not complied with the time-limit initally laid down, or to take into account written

submissions in response to the SSG received after that time-limit. ,,62 On 3 Februry 2009,

Intel withdrew its application in Case T -457 /08. The case was removed from the register

of the Cour by Order of 24 March 2009.

(57) On 29 January 2009, Intel 'proposed' to fie its reply to the 17 July 2008 SSO and
to the Commssion's letter of i 9 December 2008 within 30 days of the day of the Order
of the President of the CFl. 63

(58) On 2 February 2009, the Commission informed Intel by letter that the
Commission services had decided not to grant an extension of the deadlines to reply to
the SSO or to the Commission's letter of 19 December 2008, as such an extension would

not be justified given that Intel had had ample opportnity to submit such replies within
the deadlines and had chosen not to do so. The letter also indicated that the Commission
services were neverteless wiling to consider the possible relevance of belated written
submissions, provided that Intel served such submissions by 5 February 2009.64

(59) On 5 February 2009, Intel served a written submission including observations
related to the 17 July 2008 SSO.

(60) The remainder of this section will first explain the reasons why the Commission
considers that Intel's contentions relating to the reasons why it did not reply to the 17
July 2008 SSO by the deadline set by the Commission are incorrect and unjustified

(subsection 1). The Commission wil then outline the consequences that it drew from this
failure to reply in due time as regards the nature and relevance of the Intel submission of
5 February 2009 related to the SSO (subsection 2). Finally, the Commission wil address

Intel's failure to submit comments on the Commission letter of 19 December 2008 by the

set deadline (subsection 3).

1. Intel's arguments about its failure to reply to the 17 July 2008 SSO within

the deadline set by the Commission

(61) Intel essentially argues that the Commission's procedure should have been

suspended because Intel has been prevented from exercising its rights of defence.
According to Intel, this is because the Commission has refused to obtain and provide

62 Order of the President of the Court of First Instance of 27 January 2009 in Case T-457/08 R Intel v
Commission, Article 89.

63 Letter from Intel to the Commission of29 January 2009.

Letter from the Commission to Intel of2 February 2009.64
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hitel with documents from, inter alia, private litigation between hitel and AMD in the

state of Delaware in the USA.65 hitel alleges that these documents are likely to be

exculpatory of hiteL 66 hi essence, Intel argues that these documents are likely to contain

information which shows that AMD had technical or commercial issues which made its

products unattractive to customers as compared to hitel, at least in certain key segments.

According to hitel, these AMD issues explain the reasons for AMD's bad performance in

certain key areas. hitel argues that its own conduct canot be blamed.

(62) Anex 1 to the hitelletter to the Commission of 4 September 2008 provides a list
of such issues claimed by hitel. Among these are the following: "AMD's failure to
execute properly and to introduce competitive products limited its abilty to compete

successfully with Intel"; "AMD's failure to provide products that satisfied the needs of

enterprise customers explains its lack of success in the coiporate segment"; "AMD was

at a serious competitive disadvantage in the enterprise segment because of its inability to

offer the platform solutions required by enterprise customers"; "AMD lacked a
competitive mobile product and thus did not perform well in this rapidly expanding
segment"; "AMD did not have technological leadership over Intel but rather lagged
behind in the key parameters that were of important to, inter alia, enterprise customers";
or "AMD's capacity constraints mean that it was not foreclosed by Intel".67

(63) hitel argues that because of the Commission's failure to obtain the documents it

requested and provide them to hitel, "Intel's abilty to exercise its rights of defence
effectively in this case wil be irreparably prejudiced. ,,68

1.1 General observations

(64) The Commission cannot accept Intel's arguments. As a general point, it 
should

first be noted that the Commission's fie already contains a significant amount of material

which allows the Commission to forni an impartial judgement on the subject matter of
the case. Secondly, even if it were the case that the Commission were required to seek
additional information, quod non, Intel's request for the Commission to obtain additional

documents was not specific enough to allow the CommissioIi to identify documents
which might be relevant for its investigation in a proportionate manner. Moreover, the
Commission accepted to obtain from AMD and provide to Intel all documents which it
was able to specifically identify from the list that Intel outlined. To the extent that they

65 However, Intel's belief that the Commission should obtain more documents is not limited to
documents from the Delaware litigation.

66 Intel's Application in Case T-457/08, paragraph 6.

Intel's letter of 4 September 2008, annex 1. This is only an excerpt of all categories mentioned by
Intel, which is not intended to be exhaustive.

67

6R Intel's letter of 4 September 2008, p. 1, last paragraph.
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were new, these documents had no relevance to the case. In paricular, the Commission

considers that no document included any exculpatory information. All these elements

wil be further developed in sections 1 to 3.

(65) In addition, the description of the categories of documents that, according to

Intel, the Commission should obtain, shows that, by their very nature,. these documents
cannot be ,considered exculpatory for InteL. These categories relate to questions of AM

performance (such as capacity issues, design issues). Abuse of a doinant position
pursuant to Aricle 82 of the Treaty is an objective concept. 69 As regards Intel's conducts

concerned by the Decision, the performance of competitors is not relevant for the
application of Aricle 82 of the Treaty according to the relevant case-law (see section

VIIA.2). Similarly, as described in section VIIA.2.2.6, the as effcient competitor

analysis conducted in this case considers the capability or likelihood of foreclosure of a
hypothetical as effcient competitor (again, without reference to actual performance in

the market). Nevertheless, the Commission addresses Intel's arguments related to the
quality of AMD products, capacity and AMD market performance in this Decision

(recitals (1682) to (1736)).

(66) For the reasons specified in recitals (68) to (83), the Commission considers that it

had no obligation to obtain the documents in question.

(67) The Commission furher notes that Intel has not substantiated that it exhausted all
steps available to it to provide the Commission with more documents from the Delaware

litigation. Indeed, as is specified in section VI.2.3.4.3.f), Intel was able to submit
depositions and exhibits from the Delaware litigation relating to Dell to the Commission

very quickly, thus contradicting its allegation that "the Protective Order in the Delaware

litigation prevents Intel from making use of documents produced in that matter outside
the Delaware proceedings".7o

1.2 The content of the Commissionfile

(68) As previously noted (see recital (37)), Intel's contention that the Commission
conducted an unfair investigation is unjustified.

(69) Moreover, the gathering of information has been impartial and even-handed

throughout the procedure. Contrary to Intel's claims, this also holds true for information
that the Commission obtained which stemmed from the Delaware case. In this respect,
following the publication online of pre-trial briefs by both Intel and AMD, on 21 May
2008, the Commission asked both Intel and AMD, by means of a request for information

pursuant to Aricle 18 of Regulation (EC) No 1/2003, to submit all the documents

69
Case T-219/99 Britsh Airways v Commission (2003) ECR II-5917, para. 241.

Letter from Intel to the Commission ot6 August 2008, p. 12.70

27

CX0244-028

_U_\; ----~\;-------~ -- -- -- -- --i;--------- " ----~-----



authored by or received by Intel and AMD and which were cited in their respective pre-

trial briefs.

(70) Although the request for the submission of certain documents in the US trial does
not in itself change any consideration of whether all documents from that trial are
relevant or not, the requested documents were most likely to contain relevant evidence.

This follows from the Order of the Delaware Cour, which indicated that the pre-trial
briefs should contain each party's "main, factual contentions in support of each of the

elements of its claims or defenses".71 It should also be noted that in a letter dated 6 June

2008 Intel itself expressed the view that the documents in question were likely to provide

"a full picture of all the relevant facts". 72

1.3 Intel's unspecifc request

(71) The list of documents which Intel asked the Commission to obtain from AMD

and provide to Intel is contained in an annex to a letter from Intel to the Commission

dated 4 September 2008.73 The anex contains a list of 81 items which are generally not

documents, but categories of documents relating to broad subject matters, such as "all
documents relating to AMD's capacity constraints"; "all documents relating to AMD's

sales projections and actual sales figures"; "all AMD documents relating to its
performance and customer (OEM) perception in the enterprise segment"; "all documents

relating to its delivery or design failures"; or "all AMD documents relating to AMD's
ability to coexist competitively with Intel at OEMs without retaliation". Subsequently, on

25 September 2008, Intel requested that "the Commission should, at a minimum, request

that AMD provide all internal documents relevant to the allegations in both the SO (the
26 July 2007 SO) and the SSO (the 17 July 2008 SSO)".

(72) The categories are very broad and general. Moreover, Intel has not substantiated
that there could be exculpatory documents included. In this regard, Intel has stated,
without any specific justification, that: "there is f!ood reason to believe. on the basis of
the documents that AMD did submit, that there are many more relevant documents,
including documents specifcally relevant to the allegations in the SSO that mav well be
exculpatory of Intel (underlines added)".74 In light of the above, seeking to obtain such

wide categories of documents would have in practice sent the Commission on a vague
fishing expedition for a virually limitless set of documents, without any precise

71 Order of the United States District Court of Delaware of 28 March 2008, point 7(b)
http://download. intel. com/pressroom/I egal/600 Order%20to%20subm it%20prelim inarv%20pretral
%20statements Court.pdf, downloaded and printed on 24 March 2009.

Intel's letter of 6 June 2008, p. 5, footnote 4.
77

73 Intel's letter of 4 September 2008, annex 1.

Intel's letter of 6 October 2008, pp. 2 and 3.
74
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indication of the reasons why they would be exculpatory. Such an exercise is unjustified

and disproportionate, particularly in light of the natue of the investigation that has been

cared out. If the principle were accepted that, at any point in time during an

investigation, a company could de facto oblige the Commission to at any point seek
information from broad, general categories which the company claims, without
substantiation, might be exculpatory, then meaningful and timely competition
enforcement in the EEA would be severely compromised.

(73) The disproportionate character of such an exercise was recognised by Intel itself
in connection with a motion to intervene in the Delaware litigation fied by the French
consumer organisation, UFC - Que ChoisIr. In a 6 June 2008. letter to the Commission,

Intel asked the Commssion to oppose that motion by fiing an amicus brief and argued
inter alia that: "Intel has produced the electronic equivalent of over 145 millon pages in
the Delaware litigation, and AMD has produced some 45 milion pages. Seventy-three
third parties, encompassing virtually every major player in the worldwide computer

industry, were subpoenaed and produced millons of pages with more being produced
over the coming months. Pursuant to 28 USC § 1782, QC (UFC - Que ChoisIr) is now

seeking to take this US discovery as it relates to Intel and third parties documents and
inject it, inter alia, into the Commission's pending proceedings in Case 37990. The likely

result, should QC succeed, is that the entire US discovery file (including AMD's
documents) could find its way into the EU proceedings. ,,75 and that: "Should the
Commission acquiesce in QC's § 1782 motion, it would encourage similar eleventh hour

attempts to submit large amounts of new material, which - whether intended or not -
would upset and derail Commission proceedings. For this reason alone, as a matter of

precedent, the .Commission should assert its objection to the § 1782 application. ,,76

Intel's claim in the present proceedings is therefore in stark contradiction to the position

it adopted just several months earlier.

1.4 The relevance of the documents obtained by the Commission

(74) Intel's annex to its letter to the Commission of 4 September 2008 did include

references to a limited number of specific documents which the Commssion was able to

identify. Without prejudice to their relevance to the case, as a courtesy to Intel, the
Commission obtained these documents from AMD by means of a request for information

pursuant to Aricle 18 of Regulation (Ee) No 1/2003 dated2 October 2008 and provided

them to Intel by letter of 8 October 2008. There were 7 such documents.

(75) The Commission's analysis of the 7 documents in question shows that they either
contain information which was already provided to Intel in the access to fie exercises or

75
Intel's letter to the Commission of 6 June 2008, p. 2.

76
Idem, p. 7.
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bear no relevance to its enquir. Furermore, none of the documents which Intel did not

already have contain the type of information which Intel claimed they would contain, and

which Intel claimed might be exculpatory, as wil be shown in recitals (76) to (83).

(76) The first document is an AMD-Lenovo statement of 
work agreement.77 The only

part of that document which contains substantive information relating to the allegations

in either of the two Statements of Objections in this case is its schedule C which
conCems concrete information on the planed launch of AM-based notebooks by
Lenovo in 2006. Schedule C was already provided to Intel during the access to file
exercise for the 17 July 2008 SSO. All other pars of the document concern other aspects

of the AMD/Lenovo business relationship, such as agreements on desktop PCs, which
are not covered by the Commission's enquir.

(77) The second document is a study about the brand image of AMD in 2003.78 It does
not refer to any conduct analysed by this Decision. Furthermore, according to Intel, this

document was supposed to be relevant in pointing to "AMD's failure to execute properly

limited its abilty to compete successfully with Intel".79 In reality, this document is a
study which analyses good and bad aspects of the AMD brand image. It does not in any
way address AMD "failure to execute".

(78) The third document is a surey on the satisfaction of AM's customers in 2002.80

It does not refer to any conduct analysed by this Decision. Furthermore, according to

Intel, this document was supposed to be relevant in pointing to the fact that "AMD was at

a reputational disadvantage vis-à-vis enterprise customers".8\ In reality, this document is

a complex study that outlines the advantages and disadvantages of AMD from the view

of its customers. It comes to the conclusion that the overall mark obtained by AMD ((...))

. is higher than that obtained by Intel ((...)).82

(79) The fourth document is an HP presentation on its business desktop line.83 It does
not refer to any conduct analysed by this present Decision. Furhermore, according to
Intel, this document was supposed to be relevant in pointing to: "AMD's failure to

77
"Development and marketing jùnding - Statement of work #4906L1 0121 to Goods agreement

#4905L10507" AMD submission of2 October 2008, annex 1.
78 "Custom Research. Brand Image tracking- Y03. Fall 2003". AMD submission of 2 Octoher 200R,

annex 2.

79
Intel's letter of 4 September 2008, annex 1, line 13, last column.

80 "Advanced Micro Devices - Customer Satisfaction Survey". AMD submission of 2 October 2008,
annex 3.

8\ Intel's letter of 4 September 2008, annex 1, line 36, last column.

AMD submission of2 October 2008, annex 3, p. 6.

"HP" (no further readable title) . AMD submission of2 October 2008, annex 4.

82

83
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provide products that satisfied the needs of enterprise customers explains its lack of
success in the corporate segment".84 In reality, this document is an HP presentation on

the advantages of HP's business desktops, including AMD and Intel-based products. It

does not contain any statement qualifying AMD's products.

(80) The fifth document is an IBM report on AMD's supplier performance for ~004.85

It does not refer to any conduct analysed by this Decision. Furthermore, according to

Intel, this document was supposed to be relevant in showing that: "AMD's failure to

execute and satisfy customer needs limited its abilty to compete successfully with

Intei".86 However, in reality, this document gives AMD a total mark of "(...) out of 100

points" and indicates that a "score of(...) point or more is passing". 
87

(81) The sixth document is an AMD letter to (OEM).88 According to Intel, this
document was supposed to be relevant to show that "AMD was not successfiil with

(OEM) because it lacked a competitive mobile product. AMD also had a conscious
policy of misusing antitrust claims as part of its strategic plan to compete with Intel". 

89

Neither the 26 July 2007 SO nor the 17 July 2008 SO raise any objection about Intel's

dealings with (...). Whether AMD has a general policy in respect of antitrust claims is
not relevant for the assessment of a specific complaint.

The seventh document is an AMD letter of agreement to Lenovo of 28 February 2006
about the launch of AMD-based Lenovo notebooks in 2006.90 The exact contents of this

letter were carried over in the negotiations and were finally incorporated into Schedule C

of the statement of work which was signed subsequently and to which Intel obtained
access in the access to me exercise.

(83) In view of these facts, the Commission concludes that it is all the more unlikely
that pursuing Intel's broader, general request would lead to any appreciable result

that could justify such a step, all the more so when the scale of the investigative

effort that would be required at a late stage of the procedure are considered.

84
Intel's letter of 4 September 200S, annex i, line 36, last column.

"2004 AMD x-Series Supplier Performance Evaluation". AMD submission of 2 October 2008,
annex 5.

85

86 Intel's letter of 4 September 2008, annex i, line 25, last column.

AMD submission of2 October 2008, annex 5, p. 2.

Letter from (AMD Senior Executive) to (OEM Senior Executive) of 29 November 2005. AMD
submission of2 October 2008, annex 6.

Intel's letter of 4 September 2008, annex i, line 51, last column.

Letter from (AMD Senior Executive) to (Lenovo Senior Executive) of 28 February 2006. AMD
submission of2 October 2008, annex 7.

87

88

89

90
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1.5 Conclusion

(84) The Commission therefore concludes that its fie contains sufficient information,
that Intel was able to properly exercise its rights of defence and that the

Commssion is able to make a sound decision on. the conducts by Intel under

scrutiny.

2. The nature and relevance of the Intel submission of 5 February 2009 related

to the 17 July 2008 SSO

(85) On 5 February 2009, Intel served a written submission including observations
related to the 17 July2008 SSO and the Commission's letter of 19 December 2008.

(86) The title of the part of the Intel submission of 5 February 2009 which relates to the

17 July 2008 SSO is 'Reply to the Supplementary Statement of Objections

submitted by Intel'. However, due to the fact that Intel chose not to reply to the 17

July 2008 SSO by the extended deadline of 17 October 2008, the Commission

canot accept that this document be considered and treated as a reply to a
Statement of Objections within the meaning of Aricle 10 of Regulation (EC) No

773/2004.

(87) In this regard, Aricle 10(2) of Regulation (Ee) No 773/2004 provides that "The
Commission shall, when notifing the statement of objections to the parties
concerned, set a time-limit within which these parties may inform it in writing of
their views. The Commission shall not be obliged to take into account written
submissions received after the expiry of that time-limit. "

(88) As described in recitals (53) to (60), Intel did not reply to the 17 July 2008 SSO by

the extended deadline of 17 October 2008 set by the Commission. This deadline

was not fuher extended.

(89) In its application for interim measures, Intel had asked the President of the CFI to

extend the deadline for the reply to the 17 July 2008 SSO, but the President of the
CFI rejected this request. In his Order, the President of the CFI noted that "in order

to have access to all the iriormation it needs to properly conduct the

administrative procedure, it is a possibilty available to the Commission to grant
such an extension in order to allow Intel to serve a reply to the SSO, even though
Intel has not complied with the time-limit initially laid down, or to take into
account written submissions in response to the SSO received after that time-

)imit. ,,91 In a letter of 2 February 2009 to Intel, the Commission informed Intel that

91 Order of the President of the Court of First Instance of 27 January 2009 in Case T-457/08 R Intel v
Commission, paragrph 89. Underline added.
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the Commission services had decided not to grant an extension of the deadlines to

reply to the 17 July 2008 SSO.

(90) The Commission explained that such an extension would not be justified given that
Intel had had ample opportunity to submit such replies within the deadlines and
chose not to do so. The letter also indicated that the Commission services were

nevertheless wiling to consider the possible relevance of belated wntten

submissions, provided that Intel served such submissions by 5 February 2009. The

Commission underlined that, in order to avoid undue delays, these submissions
should focus on information that was genuinely relevant for the proper conduct of

the administrative procedure and should not be unnecessarily lengthy.

(91) Intel's 5 February 2009 written submission related to the 17 July 2008 SSO was
therefore fied some three and a half months after the deadline set by the
Commission under Aricle 10(2) of Regulation (Ee) No 773/2004 (and more than 6

months after the 17 July 2008 SSO was issued). According to Aricle 10(2) of (Ee)

No Regulation 773/2004, the Commission is therefore not obliged to taken into
account this written submission.

(92) This is further supported by the fact that, as underlined by the President of the CFI
in his order, Intel "was in no way prevented - either by the contested decisions in
the main action or by bringing its action for annulment and this application for
interim measures - from preparing and submitting, in good time, its reply to the

(17 July 2008) SSO on the basis of the information available to it, at least as a
precaution, and that all the more so since the Hearing Offcer had granted an
extension of the deadline by four weeks. ,,92

(93) In this respect, the Commission notes that the information available to Intel at the
time it prepared its written submission of 5 February 2009 was therefore the same

as that which was available to Intel following the issue ófthe 17 July 2008 SSO.
The 5 Februar 2009 submission could therefore have been submitted in good time

(that is, by 17 October 2008) to the Commssion as a reply to the 17 July 2008
SSO. Instead, Intel chose not to submit this document by the deadline set by the

Commission. As stated in the Order of the President of the CFI, by doing so, "Intel

would merely be exercising its right to choose, of which it would have to bear the

foreseeable consequences. ,,93

(94) It is noteworthy that despite the Commission's indication that any belated written

submission should focus on information that was genuinely relevant for the proper

92 Order of the President of the Court of First Instance of 27 January 2009 in Case T -457/08 R Intel v
Commission, paragraph 87.

93
Idem, paragraph 66.
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conduct of the administrative procedure and should not be unecessarily lengthy,94

the Intel submission of 5 February 2009 related to the SSO contains 370 pages for

the main submission only,95 including more than 100 pages in which Intel

primarily restates its arguments already developed in writing and orally in reply to

the 26 July 2007 SO.96

(95) Finally, in the section entitled 'Intel's rebuttal of the SO's allegations~ Intel makes
a claim of "Abandoned Allegations".97 According to Intel, the fact that the 17 July

2008 SSO did not seek to address Intel's evidence which Intel claimed "refutes the

SO's allegations" demonstrates that "the Commission has failed to discharge its
evidentiary burden and thus, its burden of proof 1/ Intel therefore claims that the

Commission canot conclude by way of a negative Decision with regard to what it

terms the "Abandoned Allegations" by addressing Intel's arguments only in a final

decision.98 Intel's reasoning is incorrect. A supplementary Statement of Objections

is not a document where arguments in a response to a Statement of Objections are

generally addressed (nor indeed is a letter such as the Commission's letter of 19

December 2008 in which the Commission invited Intel to comment on specific
items of evidence that the Commission might use in a potential final Decision).

Throughout this procedure, Intel has been afforded every opportity to make
known its views on the Commission's preliminary conclusions in its two
Statements of Objections. Its arguments are addressed extensively in this Decision.

(96) Despite not being obliged to take into consideration the Intel submission of 5

February 2009 related to the SSO, the Commission has nevertheless decided, for
the sake of good administration, to assess whether the said submission contains

material which calls into question the "preliminary conclusions set out in the 26 July

2007 SO and the 17 July 2008 SSO.

94
See recital (90).

95
Plus two expert reports of respectively 150 and 34 pages, excluding annexes, and 320 annexes.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, section II entitled 'Intel's
rebuttal of the sa's allegations'.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, section II entitled 'Intel's
rebuttal of the SO's allegations', paragraphs 439-441. Intel makes a similar argument in its
submission of 5 February 2009 related to the Commission letter of 19 December 2008, see footnote
55.

96

97

98
"Thus, if the Commission were to render a final decision in respect of the Abandoned Allegations
based all the SO uml the SSO (i) withuut addressing Intel's rebuttal arguments, or (11) by
addressing Intel's rebuttal arguments only in the final decision, without giving Intel the opportunity
first to rebut them in the administrative procedure, i.e., by the issuance of a new or supplementary
SO, the Commission would violate Intel's right of defence". Paragraph 440 of Intel submission of 5
February 2009 related to the 17 July 2008 SSO.
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(97) The Commssion has reached the conclusion that this is not the case. Because of
the nature of the document as outlined above, the Commission is not obliged in this

Decision to include a detailed description and assessment of each of the relevant

arguments in Intel's submission of 5 Februar 2009 related to the 17 July 2008

SSO. Nevertheless, the Commission has in this Decision undertaken such an
analysis focusing in particular on the most prominent of the arguments in Intel's

submission of 5 February 2009 related to the 17 July 2008 SSO, in particular in
certain situations where Intel adduces new documents or elaborates new reasoning

which it claims invalidate the Commission's preliminary conclusions. This

Decision also addresses instances where Intel presents its own interpretation of
documentary evidence described in the 17 July 2008 SSO in order to show that
such Intel interpretations are not reasonable, in paricular when taken in the context

of all the evidence in the fie.

(98) Intel's failure to reply to the 17 July 2008 SSO by the extended deadline of 17
October 2008 and Intel's decision not to request an oral hearing on the 17 July 2008

SSO before February 2009 impacted the Hearing Offcer's decision to reject Intel's

request for an oral hearing on the 17 July 2008 SSO.99 On 17 February 2009, the
Hearing Offcer recalled that "(a) subjective right to have an oral hearing exists
until the end of the deadline to reply to the statement of objections". 100 A belated

request for an oral hearing thus obliges the Hearing Officer to exercise his or her
discretion. After having taken note of the position of the Commission services
expressed in the letter of 2 February 2009 (see recital (24)), a~d having evaluated
all of Intel's arguments, the Hearing Offcer took into account more general issues

.of fairess and the need for a proper and timely conduct of the procedure when
concluding that: "granting Intel an oral hearing under .these circumstances and at

this stage of the procedure would risk causing serious difculties in the proper and
timely conduct of this procedure. 

,,101 The Commssion confirms this evaluation and

the Hearing Offcer's decision to reject a second oral Hearing.

(99) The reasons described for the Commission's decision not to grant an extension of
the deadline to reply to the 17 July 2008 SSO and not to grant an oral hearing are

based on the specific circumstances of the case. In addition to these specific
circumstances, it is important to highlight the implications that accepting Intel's

request for a deadline extension would have had on the Commission's ability to

discharge the mission of enforcing EC competition policy, of which it is entrusted
by the Treaty. Accepting Intel's claim would have implied that a company could de

99 Letter from the Heanng Offcer to Intel of 17 February 2009.

Idem.100

101 Idem.
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facto delay sine die any Commission competition case with no practical downside
by merely claiming that more documents have to be obtained by the Commission,

without any precise references to them.

(100) Indeed, this case is not unique in that respect. Any incriminated pary under a
procedure ru by the Commission may at any moment in time, including after the

expir of a deadline to reply to a Commission Statement of Objections, ask the

Coinission to obtain "all internal (complainant) documents relevant to the

allegations in (..) the SO", as Intel did in the case at hand, and to grant it fuher
time to reply to a Commission Statement of Objections after such documents have

been provided.102 The same applies, as was the case in the present instance, if, (at a

very late point in a procedure), a company maintains that it has the right to an oral

hearing even though it has chosen not to request such a hearing (in its reply to a
Statement of Objections) within the time-period set in accordance with Regulation

(EC) No 773/2004 and confired by the Hearing Offcer. If such requests were to
be accepted, this would in effect give parties control over the timeline of
Commssion procedures, thereby frustrating the possibility for the Commission to
ensure an effective enforcement of competition rules, and eventually increasing the

risk of ireversible damage to the competitive process on the markets affected.

3. Intel's failure to reply to the Commission letter of 19 December 2008 by the

deadline set by the Commission and its consequences

(101) On 19 December 2008, the Commission sent Intel a letter drawing Intel's attention
to certain specific items of evidence relating to the Commission's existing

objections which the Commission indicated it might use in a potential final
Decision. The Commission set Intel a deadline of 19 January 2009 to provide
comments on these items. This deadline was extended to 23 January 2009.103

(102) Intel failed to provide coinients on the Commission's letter of 19 December 2008
by the extended deadline of 23 January 2009. This was confired by Intel's
counsel on 27 January 2009,104 after the Commission had asked Intel about the
matter.IOS

102
See recital (71).

103 Letter from the Commission to Intel of 16 Januaiy 2009.

104
Email from Intel to the Commission of27 Januaiy 2009, entitled 'CONFIDENTIAL Case 37.990'.

Email from the Commission to Intel of26 Januaiy 2009, entitled 'Case 37.990'.10S
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(103) Intel did not provide any reasons why it considered it was entitled not to reply to
the 19 December 2008 letter by the set deadline. 

106

(104) The Commission considers that the reasoning set out in recitals (86) to (97)
concerning the Intel submission of 5 February 2009 related to the 17 July 2008

SSO applies, by analogy, to the Intel submission of 5 February 2009 related to the

Commission letter of 19 December 2008. The Commission has therefore assessed

both submissions in accordance with the same principles, and refers to them in the
same way il this Decision.

V. THE PRODUCTS CONCERNED BY THE DECISION

(105) This section describes the products concerned by this Decision. Most of this
section was originally described in the 26 July 2007 SO (Section II thereof). Intel

has not substantively commented on the description.

1. CPU s as a part of the computer

(106) The products concerned by this present Decision are microprocessors, which are
also known as Central Processing Units (CPUs).

(107) The CPU is the device that interprets and executes instructions.107 CPUs generally
comprise milions of transistors that process data and control other devices in a
computer system, and are therefore the core of a computer. 108 The CPU has the

ability to fetch, decode and execute instructions and to transfer information to and

from other resources over the computer's main data-transfer path, the bus. The CPU

is the computer's "brain".109 Sometimes, the term "CPU" encompasses both the
processor and the computer's memory.

106 By letter of 27 January 2009 to the Hearing Officer, (ntel informed the Hearing Officer that it
disagreed with the Hearing Officer's decision not to grant an extension to submit comments on the
Commission letter of 19 December 2008 beyond 23 January 2009, and informed the Heanng
Officer of its intent to appeal this decision (as well as other decisions by the Hearing Offcer) to the
CFI and "to take such steps as it considers appropriate to preserve its positon in the interim,
including, pending resolution of Intel's appeal, a request for interim measures suspending the
Commission's proceedings in Case 37.990 insofar as they relate to the SO." To the Commission's
knowledge, Intel has, however, not followed up in this regard.

Microsoft Computer Dictionary, 5th edition, Redmond, USA, p. 132.

See for example Intel's SEC Form 10-K Annual Report of 27 Februar 2006 for the fiscal year
ended on 31 December 2005, downloaded and printed on 14 January 2009 from
httn://www.see.gov/Archives/edgar/data/50863/000089161806000089/t2963elOvk.htm. p. 2; and
AMD's SEe Form 10-K Annual Report 01'27 February 2006 for the fiscal year ended 25 December
2005, downloaded and pnnted on 14 January 2009 from
http://www.see.gov/ Archives/edgar/data/2488/000 l19312506040130/dl Ok.htin p. 3.

(dem.

107

108

109
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(108) The set of hardware lines used for data transfer among the components - the CPU
and other parts of the computer for example - of the computer system is called a
"bus". It consists of specialised groups of lines that carry different types of

information (memory, data, signals, etc.). Buses are characterised by the number of

bites they can transfer at a single time. 

i 10

(109) CPU performance is a key component in the overall performance of a computer. 

i i I

In terms of the cost, a CPU is the component which represents the most significant

proportion of a computer's cost. According to one study, it ranges between (...)%

and (...)% of the final cost of a computer (generally speaking, the higher the

specification of the computer, that is, the more sophisticated the computer is, the
higher the share of the cost accounted for by the CPU). i 12

2. CPU production

2.1 Manufacturing process

(110) CPUs are manufactured in production facilities called "fabs". These are big
semiconductor foundries that produce milions of CPUs per month. CPUs are
manufactured in a "cleanoom", which is an ultra-clean environment that
minimises the presence of specks of dust which could otherwise ruin thousands of
CPU s. I 13 Three different types of facilties (a wafer fabrication facilitY ("Fab"), an

assembly facility and a test facility) are required for the production of CPUs. A fab

is required to manufacture semiconductor wafers containing numerous integrated
circuits, an assembly facility is required to separate the semiconductor wafers into
functioning individual CPU chips and put them into packages so that they can be
electrically connected to a circuit board in the end-product, and finally, a test
facility is required to ensure that the assembled package meets the product
specifications. i 14

i io
Idem.

III See AMD's SEC Form lO-K Annual Report of2? February 2006, op. cit.

11

See RBB Economics, "Abuse of Dominance in the Market for x86 Processors", 15 September 2006,

(the "RBB paper"), pp. 51-52. Reference to Mercury Research, Inc. Dean McCarron report on
Desktop PC Build Costs, Updated edition 2Q2006.

See http://www.intel.com/education/cleanroom/index.htm. and
http://www.ii1tel.com/education/cleanroom/index.htm. downloaded.and printed on 14 January 2009.
The manufacturing process itself is complex: a silicon cylinder is sliced in "wafers", which are
ultra-thin pizza sized disks. They are progressively engraved with various layers of coatings (for
example silicon dioxide, ultraviolet light, chemicals) circuitiy and transistors. In this way, hundreds
of identical "dies" (that is to say CPUs) are created on a single wafer.

IBM submission of 3 July 2006, p. 2.

112

114
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(111) The equipment installed in a c1eanroom constitutes the largest share of the capital
expenditure and is only purchased and installed as required by demand. This is
done in order to optimise return on investments, and to only commit to the capital

expenditures that are necessary to meet customer demand. Consequently, the

c1eanroom space of a fab may originally be built to accommodate more equipment

than that which has been installed. liS

(112) CPUs are punched out 
of a circular thin slice of semi-conducting material (wafer).

The wafer diameters currently used in CPU production are 200 and 300 mm. The
piece of material that is punched out is called a "die". 116

(113) During the manufacturing process, each CPU is equipped with circuitry. The
smaller the circuitry, the better pedorming the CPU is. In 2006, circuitry sizes
ranged between 65 and 90 nanometres.117

(114) Certain technological steps such as the increase of wafer size or the production of
smaller circuitry require entirely new equipment and, thus, significant
investment. 

i 18

2.2 Production capacity

(115) Building and lUing a fab is a risky and expensive investment. It takes several
years to constrct and ramp up a fab,1I9 and the cost of a complete state of the art

fab is circa USD 2 000 - 3 000 milion. Moreover, the fixed costs of running a fab

are very high. 
120 According to IBM, the "(.. .),,121

(116) The potential capacity of a fab varies depending on whether more output is needed
in the short, medium or long term. Capacity utilisation of c1eanroom space under

normal circumstances ranges between 75% and 100%. The lower of these two
values is due to the efficient scale within the fab that requires the use of around

liS See AMD submission of27 June 2006.

116
See http://computer.howstutfworks.com/motherboard.htm/printabIe, downloaded and printed on 14
Januaiy 2009 See also McGregor, 1., "Intel Manufacturing Capacity and Die Cost", In-Stat Report,
August 2005, p. 12.

See AMD submission of27 June 2006.117

118 See AMD submission of27 June 2006.

119 In-StatMDR "Intel CPUs Service - Manufacturing Capacity and Die Costs", July 2004, p. 12.

See complaint of AMD against Intel in the United States District Court for the District of Delaware,
tïed on 27 June 2005, at paragraph 27. Complaint at: http://www.amd.com/us-

en/assets/contenUvpe/DownloadableAssets/ AMD-rntel-Full Complaint.pdf, downloaded and
printed on 14 Januaiy 2009.

IBM submission of 3 July 2006, p. 2.

120
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75% of the c1eanoom space.12 Within that range, the manufactuer can increase

production in the short run (maximum six months) by fine-tuning production
processes and bringing back online previously retired facilities. Through this

process, the manufacturer might also be able to exceed the "maximum" 100%

c1eanroom capacity by up to 5%.123 Within an even shorter time-span (practically

at any point in time), production can be switched from one type of CPU to another

type of CPU.124

(117) il the middle term (six months to one year), significantl25 capacity incrèases are
possible by outsourcing production to independent foundries or by addig
equipment to existing facilities.

(118) il the long term (approximately three years), capacity increases are possible by
building an entirely new fab.126 It may also be possible to add c1eanoom space to

an existing facility within a period shorter than 3 years.

(119) iltel's arguments related to AMD capacity are dealt with in section VII.4.43.

3. CPUs in the market

(120) Both iltel and AMD manufacture CPUs which are primarily destined for different
segments of the computer industry. The main segments are desktop computers,

laptop computers and serVer computers.127 Desktop and laptop computers are

sometimes collectively referred to as "client" PCs. CPUs used in computers can be

sub-divided into two categories: the x86 and non-x86 architecture.

3.1 x86 architecture CPUs

(121) The x86 instruction set for CPUs derives from a decision made in the 1980s by
IBM, which at the time was de facto defining PC standards. At the time, IBM
chose iltel's CPUs for its PCs. The iltel CPU instruction set was known as the x86

instruction set on the basis ofIntel's naming convention for its CPUs. At the same
time, IBM chose Microsoft's Windows, which was compatible with the x86
instruction set, as its chosen PC operating system (the software which controls a

122
See AMD submission of27 June 2006, p. 5.

See AMD submission of 26 January 2006.

In-Stat "Intel Manufacturing Capacity and Die Costs", August 2005, p. 8.

For AMD up to 25 %, see AMD submission of26 January 2006, p. 4.

In-StatMDR "Intel CPUs Service - Manufacturing Capacity and Die Costs", July 2004, p. 12.

Higher-powered computers which serve desktop and laptop computers (for example by allowing
them to share files on a certin network).

123

124

125

126

127
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computer). Successive generations of PCs used CPUs known as 8086, 286, 386,
486 etc., leading to the commonly used denomination of "x86" architecture CPUs.

The Intel x86 CPU is built on the basis of the so-called Complex Instruction Set
Computers ("CISC") architecture.128

(122) Both the Windows and the Linux operating systems are compatible with the x86
instruction set; however, Windows is primarly lined to x86 instruction sets, while

versions of Linux are also compatible with non x86 designs.

(123) Intel and AMD are the main manufactuers of x86 architecture CPUs. Apart from
Intel and AMD, the only other x86 CPU vendors in recent times have been VIA
Technologies, Inc. ("VIA") 

12, with the C7 processor family,130 and Transmeta

Corporation ("Transmeta"), with the Crusoe processor family. 
131

(124) VIA is a "fabless" supplier, meaning that VIA does not have any production or
manufacturing facilities, but instead subcontracts the manufacture of its products to

third party fabs.132

(125) Transmeta, amongst other activities, develops CPU and semiconductor
technologies. However, Transmeta ceased x86 CPU production in the first quarter
of 2005, and is no longer active in the market.13

3.1. 1 . Market exits

(126) Prior to 2000, a number of other companies manufactured x86 CPUs. These
companies included IDT, Rise Technology, SGS- Thomson, IBM and Texas
Instruments. None of these companies manufactue x86 CPUs any longer. 

134

(127) On 7 October 2008, AMD announced a significant restructuring of its organisation.

AMD's two fabs as well as related assets and intellectual propert rights wil be
transferred to a new company, provisionally named "The Foundry Company".

128
See http://searchsmb.techtarget.comlsDefinition/0.290660.sid44gci213854.00.htm1, downloaded
and printed on 14 January 2009.

In 2003, VIA settled its long-time patent and monopolisation disputes against Intel in the UK in
exchange for an extensive cross-licence agreement with Intel for 10 years.

Although VIA, on p. 1 of its submission of 7 July 2006, makes clear that it does not manufacture
x86 CPUs, but outsources production to third parties.

http://www.transmeta.com/coroorate/index.htrnl. downloaded and printed on 14 January 2009.

(...) (See Mercury Report "PC Processors and Chip Sets- Updated Edition 3Q2006", pp. 3-107).

See Transmeta's SEC Form lO-K Annual Report for the fiscal year ended 31 December 2005, pp.
3-4, at http://www.sec.gov/Archives/edgar/datal1001193/000095013406005322/f8553e10vk.htm.

downloaded and printed on 14 January 2009. .

Mercury Report "PC Processors and Chip Sets - Updated Edition 3Q2006", p. 3-3.
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AMD wil own 44,4 % of the Foundry Company. The remaining 55,6 % wil be
owned by the Advanced Technology Investment Company, an investment company

formed by the governent of Abu Dhabi. After the transfer of its manufacturing
assets to the Foundry Company, AMD wil focus on design and development. 

135

(128) After the market exits mentioned in recital (126) and the transfer of AMD's
manufacturing assets mentioned in recital (127), Intel wil remain the only

company in the world which wil both design and manufacture x86 CPUs a
significant scale.

3.1.2. Intellectual property requirements

(129) For a company to be able to produce x86 CPUs, it is necessary to develop a basic
x86 CPU design in order to access the x86 market. AMD notes that "it wil require

a signifcant expenditure to develop the required know how to design competitive
x86 CPUs. Both AMD and Intel have a long history of developing x86 CPUs and
have built a signifcant knowledge base which it wil be very costly for a new
entrant to replicate. ,,136 Furhermore, AMD highlights that "the x86 instrnction set

is subject to substantial intellectual property right protection. A potential entrant
wil thus require either a license from Intel, or an enormous combination of
ingenuity, time and capital committed to the seemingly impossible task of creating

'if' . 86' . ,,137a non-in ringing x instruction set.

(130) AMD and Intel have a cross license agreement with regard to the x86 instruction
set. The latest version entered into force on 1 January 2001 (Patent Cross License

Agreement), with both parties guaranteeing mutual non-exclusive, non-transferable

licences to the applicable intellectual property rights required to produce (...J,
without the right to sublicense. 

138

135
http://www.amd.com/gb-uk/Corporate/VirtuaIPressRoom/0..51104543~128482.00.html.
downloaded and printed on 14 January 2009.

AMD submission of 27 June 2006, p. 1.
136

137
AMD submission of27 June 2006, pp. 1-2. AMD also notes that "afurther very important element
is that critical technology and intellectual property necessary to design, manufacture and sell a
CPU that executes the x86 instruction set is owned and vigorously enforced by Intel. It wil
therefore be very costly, time consuming and difcult to develop a product which is compatible with
the x86 instruction set and may ultimately be impossible."

For the Licensing Agreements, see AMD submission of 16 November 2006.
138
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3.2 Non-x86 architecture CPUs and products

(131) Unlike x86 CPUs, non-x86 CPUs are mostly built on the basis of the so-called
Reduced Instruction Set Computers ("RISC")139 architecture.140

(132) Non-x86 CPUs can be used for desktops, laptops and servers. 

141 A number of

operating systems ("OS") can ru on such non-x86 CPUs. For instance, unti12005,
Apple computers were powered by IBM non-x86 PowerPC CPUs (with the MAC-

OS). One of the main vendors of non-x86 architectue CPUs is HP. HP offers its
HP 9000 server family based on the P A-RISC architecture CPUs. HP's proprietar

HP-UX operating system runs on these servers. 
142

3.3 Distribution ofCPUs

(133) CPUs for computer systems are not sold directly to the final customer, but are
generally incorporated into computers by Original Equipment Manufacturers

(OEMs). OEMs assemble computers which incorporate a variety of other hardware
and software components, and these computers are then sold either to retailers or
directly to end customers. The top ten worldwide OEMs (PC, notebook, server) in

terms of overall sales of computers are Dell, HP, IBM, Lenovo, Acer, Fujitsu-

Siemens, Toshiba, NEC, Gateway and Sony.143

(134) CPU manufactuers generally sell products through direct sales, mostly to larger
OEMs. Most of the smaller OEMs are supplied though third-party industrial and

retail distributors and through independent sales representatives. 
144

139 RISC stands for Reduced Instrction Set Computers. RISC processors only use simple instructions
that can be executed within one clock cycle in contrast to CISC (Complex Instrction Set
Computers) which is used for x86 and which includes multi-clock complex instructions. However,
RISC also brings certain advantages. The RISC "reduced instrctions" require fewer transistors of
hardware space than the complex instrctions, leaving more room for general purpose registers.
Because all of the instrctions execute in a uniform amount of time (that is to say one clock),
pipelining is possible. Despite the advantages of RISC based processing, RISC chips took over a
decade to gain a foothold in the commercial world. This was largely due to a lack of software
support. See htto://cse.stanford.edu/ class/sophomore-co I lege/proiects-OO/risc/risccisc/ downloaded
and printed 011 14 January 2009.

See also Microsoft Computer Dictionary, 5th edition, Redmond, p. 455.
140

141
See for example IBM submission of3 July 2006, p. 4.

142
See http://www.hp.com/productsl/servers/HP9000 fàmilv overview.html, downloaded and printed
on 14 January 2009.

143
See Gartner data.

144 Intel Form 10-K of 27 February 2006, p. 1I, op. cit; AMD Form 10-K of 27 February 2006, p. 8,
op. eit.
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(135) End customers may purchase their computers either directly from the OEMs, or via
PC retailers. The retailers purchase complete desktop or laptop PCs from OEMs

and sell them on to end customers. While the majority of PCs are sold through

consumer electronics retailers and PC specialists, there are also some supermarket

chains which at times sell non-food products such as PCs in great quantities.145 In

terms of overall sales value and market coverage, non-specialist Media-Saturn

Holding GmbH ("MSH") and PC specialist DSG Intemational plc ("DSGI") count

among the leading PC retailers in Europe. 
146

4. Price Comparison

(I36) Intel's Average Selling Price ("ASPs") for CPUs has historically been higher than
that of AMD.147 The ASP is calculated by looking at the overall sales in a
particular market segment and by dividing this figure by the units sold in that
segment.

(137) The following ASP price comparison tables are based on Mercury data,148 and

cover the period from the first quarer of 2002 until the third quarter of 2006. The
tables in question show the development of ASPs over time for the different CPU

segments (pamely, desktop, mobile, server). The comparison considers all of Intel's

and AM's products in the various segments. It is a weighted average, which
means that it reflects the actual amounts sold on the market. 

149

Table 1

(...J

Table 2

(.. .J

145 This applies to, for example, the German-based discount supermarket chains Aldi and Lidl, or to the
French supermarket chain Carrefour.

Mintel International Group Ltd, "PC Retailing - Europe, Retail Intelligence, July 2007" ("Mintel
Report"), pp. 15-16.

The ASP stands for the price of a certain good that the good is sold for. The ASP reflects both the
type of product and the life cycle of the product. Generally, more complex products tend to have
higher ASPs, and also, towards the end of the life cycle of a product, the ASPs tend to decrease.

PC Processors and Chipsets, Updated edition 3Q2006, Dean McCarron.

146

147

148

149 For Intel, any æbates have been deducted from the overall sales per product, which means that Intel
ASPs are net ofrebates. It would appear that the Intel ASPs might be slightly underestimated since
Mercury's estimate of total Intel revenue is USD (...) milion below the total reported in Intel's

Form lO-K for 2005, while the Mercury estimate of AMD's total revenue is less than USD (...)
million below AMD's actual revenue as reported in its Form 10-K. (Note 2, RBB paper, p. 61).
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Table 3

(. ..)

(138) The tables show that over the relevant period, Intel's weighted ASPs are higher
than AMD's in (...), and that they were lower in (...) ISO The price differential

reflects both the companies' relative brand recognition (see section VII.3.3.2 for a
description of the strength of the Intel brand) and the fact that Intel's mix of CPUs

sold is weighted more towards higher-priced, higher-performing CPUs than that of

AMD.

5. Innovation in x86 CPUs

(139) Inovation is, together with price, one of the main factors that triggers demand in
the X:86 industry. The very high research and development (R&D)151 and

production costs can usually only be recovered if new inventions can be sold

before the competitor responds with a more inovative product.

(140) The pace of inovation is rapid.ls2 Rapid inovation means quick increases in CPU
transistor density and quick improvements in the CPU architectue.

(141) CPU transistor density generally doubles about every two years.IS3 For CPU
producers, this is mainly relevant when it comes to investment in new and more
inovative production facilities which manufacture dies with increasingly smaller
circuitry. Transistor density also has an impact on the performance of the CPU.

(142) Each new product in the CPU industry improves to some extenfthe performance in
relation to the needs of certain groups of customers. The main. improvements in

iso
It is worth noting that it may be possible to run the same server hardware with fewer AMD CPUs
than Intel CPUs. In this regard, according to an IBM study, the Opteron-based "e325" product was
able to produce the same output with fewer CPUs compared to the Intel-based "BladeCenter" or
"x335", thereby leading to hardware, software and infrastrcture cost savings. See IBM, "To Blade
or Not to Blade?", September 2003.

Between 2003-2007, Intel spent over USD 26 bilion on R&D. See
http://files.shareholder.com/downloads/INTC/597024279xOx I 91 072/ AIDA 1340-1482-4851-87F9-
FD94F16AFD9A1intel 2007ar.odf, downloaded and printed on 31 March 2009; AMD, in the same
period spent USD 5,982 millon on R&D. See http://www.amd.com/us-
en/assets/content tVIJe/DownloadableAssets/AMD 10-K 2007.PDF downloaded and printed on 31
March 2009.

151

IS2
See for instance Intel's SEC Form 10-K Annual Report of27 Februaiy 2006, op. cU., p. 12.

IS3
This development is also named "Moore's Law" named after Gordon Moore, the founder of Intel,
who predicted on the basis of the density increases in the 1960s that transistor density would
continue to increase at the same pace in the future; See "Moore's Law: Raising the Bar',
downloaded and printed on 14 January 2009 from:
ftp://download.intel.com/niuseum/Moores. Law/Printed Materials/Moores Law Backgrounder.pdf
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recent years have been in thee different fields: (i) the speed of the intemal CPU
calculations ( clock rate); (ii) the width of the connections between the CPU and

other devices of the motherboard; and (iii) the number of processor cores and the

ability of several CPUs to work together on one single motherboard. These are
explained in more detail in recitals (143) to (148).

5.1 Higher clock rate

(143) Clock rate is measured in hertz and describes the number of calculation cycles a
CPU caries out per second. However, as some CPUs can do more calculations per

cycle than others, the clock rate can only be used as a comparator between CPUs to

a certain extent. i 54

(144) In 2000, AMD was first to bring to market a CPU with a clock rate of 1 GHz.155 In
2001, AMD launched the Athlon XP CPU which was based on the Quantispeed
microarchitecture. This represented a break from the traditional focus on increasing

CPU clock rates - AMD instead focused on an increase of the "instructions
achieved per clock" (IPC), while also increasing the clock rate.156 Intel continued

improving clock rates of its Netburst-based CPUs and eventually launched a CPU
with a 3,8 GHz clock rate in 2004.157

5.2 The 64-bit architecture

(145) In computer architecture, 32-bit or 64-bit are adjectives used to describe the width

of buses, memory addresses or other data units. The higher this bit rate is, the more

data can be processed by the CPU.

(146) AMD launched the first x86 CPUs with a 64-bit architecture in April 2003 with the
Opteron CPU, and in September 2003 with the Athlon 64 CPU. Intel anounced its
first 64-bit processor with an x86 architecture called Xeon-64 (EM64- T) in the first

quarter of 2004. This was launched in September 2004.

154 AMD procurement guidelines, see http://www.amd.COln/uS-
en/assets/content tvpe/DownloadableAssets/Benchmark Procurement Guidelines for Govemmen
t PC Buvers.pdf, downloaded and printed on 14 January 2009.

http://www.amd.com/gb-uk/Weblets/0..78321055410536.00.html. downloaded and printed on 14
January 2009.

Iillp:l/www.amd.coii/us-en/Prm;essors/SdIAMDProducls/0..30 177 3532 3839%5E4576.00.hlllt,
downloaded and printed on 14 January 2009.

http://www.Intòworld.com/artcle/04/11/01/HNinteltops 1.html, downloaded and printed on 14
January 2009. .

155

156

157
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5.3 Dual core-CPUs

(147) Intel's traditional path for improving CPU performance by means of increasing its
intemal clock frequency (measured in hertz) reached its limits in 2004. The barier

of 4GHz was mainly due to techncal and material limitations. As a result, the

overall strategy for improving performance has changed with the design of "dual"

or "multiple core" processors. A dual core processor consists of two processor
cores residing on a single die that translates to almost double the performance of a

single-core chip. Dual and multi-core chips were launched almost simultaneously
in 2005 by AMD and InteL. 158

5.4 Products in the market

(148) The evolution of product families by AMD and Intel which adopted new
technologies in the course of the last eight years is shown in the table below: 

159

Table 4 - AMD and Intel product family development

Ql 2001 Athlon Pentium Athlon Pentium iv Duron Mobile
II (1. GHz) Wilamette - Pentium

Xeon Duron (1. GHz) II
(850 MHz) Celeron (1 GHz)

Celeron

Xeon Athlon 4

Itanium
(Non-x86,

64-bit
processor)

Q2 2001

Q32001

Q42001 Athlon MP Athlon XP

158
h tto;! /www.techweb.com/encvcl ooediaJpri ntArticleP.. ihtm I?tenn=dual+core, downloaded and
printed on 25 July 2007.

159 For a more concise overview, the low end (mostly consumer) products are not included in this table.
These products are technologically not much different from the respective corporate segment
products but more targeted at the needs of consumers for whom price counts more than
performance. In addition, the table only shows major developments and does not list every new
product released on the market. Furthermore, since this table is not meant to give an accurate
overview of all factors relevant to pei:ormance but merely is meant to illustrate the very tight race
amongst the CPU manufacturers based on their product brand names, it does not depict the
technological advancements made in transistor density on the basis of the so-called Moore's Law,
see also recital (I 4 I).

160 In the mobile segments, the same CPUs can be used as in the desktop segment. Due to more
constraints with regard to heat, power consumption and space, the industry slowly started to
develop customised CPUs as of the first quarter of 2001.
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Q12002

Q2 2002 Pentium
IVM

Q3 2002 Athlon XP
(2000+)

Q4 2002 Xeon MP
(32 bit)

Q12003 Centrino -
Pentium M

(Banias)

Q2 2003 Opteron (32
and 64 bit)
the first x86
CPU with a

64 bit
architecture \6\

Q3 2003 Athlon 64 Athlon 64 Mobile
and Pentium

Athlon 64
iv

FX-
64 bit

architecture

Q4 2003

Q 1 2004 Pentium iv Celeron M
(Prescott)
Extreme
Edition

(3,4 GHz)

Q2 2004 Xeon MP Athlon 64 M Pentium M
(64 bit) - (Dothan)

64 bit
architecture

Q3 2004 Sempron Celeron D

Q4 2004 Mobile
Sempron

Q 1 2005 Tunon 64 -
64 bit

architecture

\6\
Some contemporaneous documents quoted in this Decision refcr to this product family by thc
codename "Hammer".
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Q2 2005 Opteron Dual AtWon 64 Pentium
Core X2 Extreme

- Edition Dual
dual core

-
Core

CPU dual core dual core
CPU desktop CPU

Pentium D

Q3 2005

Q4 2005 Xeon
Dual Core

-

dual core
CPU

Q 1 2006

Q2 2006 Tunon 64

X2

Q3 2006 Core 2 Duo Core 2

Duo

Q4 2006 Xeon Core 2

Quad- Extreme
Core quad-core

Q 1 2007 Intel Core 2

Quad

Q2 2007

Q3 2007 Opteron Core2

Quad-Core Extreme
mobile

dual-core

Q4 2007

Ql 2008 Phenom X3
andX4

Q2 2008 Tunon 64

X2 Ultra

Q3 2008 Core 2

Extreme
Quad core

Q4 2008 Core i7

49

CX0244-050

.. -'-~-""



VI. DESCRIPTION OF INTEL BEBA VIOUR CONCERNED BY THE PRESENT DECISION

1. The growing competitive threat from AMD

1.1 Introduction

(149) iltel has historically been the leading x86 CPU manufactuer in the market (see
Section VII.3 for a description of iltel's dominance). This section describes the

growing competitive threat to iltel which AMD CPUs represented from around
2001 on the basis of improved price and performance (section 1.2), as well as a
brief description of project (project), which was a failed attempt by a number of

large IT companies to collaborate and encourage a significant shift away from Intel

(section 1.3).

1.2 AMD /s improvement in terms of price and performance

(150) As of 2001, AMD started offering signficantly improved x86 CPU products in
terms of price and performance parameters.

(151) An internal HP presentation from 2002 stated that AMD's Athlon desktop
processor "had a unique architecture",162 was "more effcient on many tasks", 

163

and had been "CPU of (the) year lior) 3 consecutive years".164 Similarly, HP
stated that "AMD offers no-compromise performance at superior value. ,,165

(152) AMD's improvement was paricularly marked in the server segment with its
Opteron product as from the second quarter of 2003. il this regard, in a submission
to the Commission, iltel itself has recognised that "AMD improved its product
offerings dramatically with the introduction of its successful Opteron

166
processor. "

(153) Contemporaneous evidence from iltel fuher demonstrates iltel's recognition of
Opteron's growing threat at the time. For example, in December 2003, iltel's view
was that although Opteron enjoyed "limited but growing industry support", it had
"Strong performance and price/peiformance vs (iltel's) Xeon".167 il a similar vein,

162 HP presentation of May 28 2002 (Annex to HP submission of23 December 2005), p. 23.

Idem.163

164 Idem.

165 Iùt:II.

166 Intel submission of2 March 2005.

167 See Intel submission, EC-ARTl8-003986, "EPG Opteron Competitive Training - December 2003",
p. AOOOH4NJ.
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in July 2004, Intel stated that "Opteron is real threat today.../BM A PRO Opteron

based workstation- may target finance market, IBM claiming it's better than
Xeon...SUN WS (workstation) with Opteron and Solaris - potential threat in CAD

(Computer Assisted Design) cases. FSC (Fujitsu Siemens Corporation) wil have
Opteron based ws. Opteron -based single WS-benchmarks beat Xeon in all
cases... ,,168.

(154) OEMs also acknowledged the improvement ofOpteron. Dell's appraisal ofOpteron
was positive: "in Dell's perception this CPU generally performed approximately

(...) better than the comparable Intel Xeon CPU at the time (which was a 32-bit
CPU). AMD also released its dual-core CPU in April 2005, which signifcantly
increased processing capacity without materially increasing CPU costS.,,169

(155) In a 2005 submission to the Commission, Dell stated that "over the last two to
three years, some of AMD's high-end CPUs, in particular AMD's Opteron CPU,

have achieved some measure of performance and price advantages over their Intel
counterparts, yielding a better price/value or price/performance equation for

Dell's competitors offering AMD-based products. 
,,170

(156) IBM has also stated that "due to the enhanced performance of the Opteron-based
e325, many fewer servers are required to produce the same output. This allows the

combined hardware, software and infrastructure costs to be far lower than for
BladeCenter or the x335. ,,171 Indeed, IBM was concerned about Intel's inability to

meet the competition from Opteron, stating that: "(.. .)"17 Following the release by

AMD of its dual-core processors during the spring of2005, an IBM engineer stated

that "(... )". I7

(157) AMD's improvement in the mobile segment was also acknowledged. In March
2005, Dell stated that it was "very nervous about the NB (notebook) competitive

environment: AMD wil launch DC with 64 bit first in NB, and wil lead for 3 more
quarters, Dell concerned about midterm Intel NB roadmap. Could become a

168
Intel . submission, EC-ARTl8"00 i 122. Email from (Intel Executive J of 30 July 2004, p.

AOOOH4HC.

169
Dell submission of i 9 December 2005, p. 24.

Dell submission of 19 December 2005, p. 3.

IBM, "To Blade or Not to Blade", p. 12., op. cit., (x335 is an Intel Xeon, LU 2-way 32-bit server;
WhP.':ilS f'17,) is iln AMO Optf'rnn, 1 i r 7.-WilY M-hit sf'rver).

170

171

in
See IBM presentation entitled "Intel is not meeting Competition", IBM 126764.

173
See "2005 xSeries Technical Strategy - Performance" presentation by IBM's distinguished
engineer, of 18 April 2005, IBM 131464.
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serious competitive threat within consumer segment if Turion succeeds and if DC
and EMT64 will become tick off items. Need to watch this space. ,,174

(158) Dell, which until September 2006 was an Intel-exclusive x86 CPU purchaser, 

17

explicitly pointed out to Intel how AMD was a growing threat to their own
products: "AMD is a great threat to our business. Intel is increasingly
uncompetitive to AMD which results in Dell being un competitive to (Dell

competitors). We have slower, hotter products that cost more across the board in

the enterprise with no hope of closing the performance gapfor'I-2 years". 

176

(159) More recently, Intel has talked publicly about a significant improvement in its own
products and compared the present situation with past diffculties. For example,

(Intel Senior Executive) has stated: "much has been written in the last year about
Intel losing its momentum, losing its leadership in the server market space. I
believe very much that with this new set of dual and quad-core CPUs we've now

regained our leadership. ,,177

1.3 Project (...)

(160) A joint project carried out by several OEMs and an important software editor
provides further ilustration of the increased consideration given to AMD by the
industry.

(161) During the second half of 2003, soon after the launch of the Opteron CPU by
AMD, four firms in the IT sector - (...) - examined the possibility of collaborating

in order to encourage ~ significant move away from Intel and towards AMD
products.178 Discussions at CEO level between the four companies' began to take

place in August 2003. (OEM) subsequently joined the (project) group.179

174
See Intel submission of6 January 2006, EC-ART18-012856, p. AOOOH977.

175
See
http://www.dell.com/contentitopics/global.aspx/corp/pressoffice/en/2006/2006 09 12 nvc 002?c=
us&l=en&s=corp, downloaded and printed 14 January 2009.

E-mail of 29 October 2004 from a (Dell executive) to (Intel executive), copied to a (DelI executive J.
F073- B0000005 1.

176

177 See htto://digitaldailv.allthingsd.com/tag/centrino/?mod=A TD search, downloaded and printed on
31 March 2009.

178 Dell was for instance considering buying (...)milion warrants in AMD, which was estimated to be
potentially worth up to USD (.. .)milion. See Den submission of 6 February 2006, Request Item 1
and 2, F073-L00000361, p. 14. See also (...).

See (...)'s email (AMD's external Counsel) to (...) (European Commission, DG Competition) of 27
September 2005; AMD submission of22 August 2006, p. 3; and RBB Paper, p. 48.

179
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(162) The partners in the alliance viewed the project as a "(...)",180 with specific tasks for
each participant. il the negotiations, (...)and Dell envisaged significant growth in

units of AMD x86 CPUs as a result of the collaboration and the desired reduction

in those of InteL.l8 il this regard, (... ) stated that ,,(...)".182 Ultimately, the project
did not materialise.

(163) il its Reply to the 26 July 2007 SO, iltel attempted to portray the Commission's

description of the (project) project in the 26 July 2007 SO as one of the. Intel
conducts against which the Commission raised objections. The reply treats the

(project) project in a maner similar to the actual Commission objections,I83 even
including the development of an "as effcient competitor test" for the (project)

project inspired by the analysis conducted by the Commission with regard to Intel's

conditional rebates. 
184

(164) This representation by iltel is a mischaracterisation of (project) as described in the
26 July 2007 SO. Project (...) was not considered unlawful by the Commission in

its preliminary conclusions. The (...) project is described in the 26 July 2007 SO,
and in the present Decision, as a background element in order to show that the
industry gave concrete consideration to AM. The Commission takes no position-
and did not take a preliminar position in a Statement of Objections of 26 July

2007 - on the lawfulness ofiltel's conduct with regard to the (project) partership.

2. Intel's arrangements with its trading parters

2.1 Introduction

(165) This section wil describe the various arrangements that are the subject matter of
this Decision. These are arangements between iltel and a number of OEMs (Dell,

HP, NEC, Acer and Lenovo) and between Intel and one European PC retailer,
MSH.

180
(...).

(...).

"(...).

181

182

183 In the Introduction and Executive Summary, Intel has a specific section on (project) in the
subsection "Specific SO allegations", which is parallel to the sections on Dell, Dell Bid pot, HP,
Acer, NEC and Toshiba (Intel Reply to the 26 July 2007 SO, p. 10). In Part II of the reply, entitled

"Factual and economic analysis of the SO", there is a specific subsection (section A) for (project),
which is parallel to the sections on Dell, HP, IBM, Acer, NEC, Toshiba, Effects on AMD and the
microprocessor market, Business justification and efficiencies, Dominance (Intel Reply to the 26
July 2007 SO, p. 40).

Intel Reply to the 26 July 2007 SO, paragrphs 124 to 129, and Report of Professor (...), p. 34.
184
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(166) Before describing these arrangements in detail, a number of issues need to be
highlighted which apply generally to the arangements in question, and to the

assessment of the evidence relating to the arrangements. The remainder of this
sub-section therefore addresses these general points by referring to certain
evidence relating to various OEMs which is also part of the factual findings for
each OEM (which are then described in the subsequent sub-sections).

(167) It should first be noted that upon examination of the arrangements in question, a
pattern in Intel's trading methods is revealed. In this respect, a large amount of
deals between Intel and its customers, including deals worth (...), are either made

on the basis of handshake agreements, or at least consist of a number of separate
documents and/or contain signficant provisions which are unwritten.

(168) For instance, Dell described its agreement with Intel in the following way: "there is
no single, formal document setting out the contents of the revised MCP terms but

they are outlined in general terms on various e_mails.,,185 Moreover, Dell specified

that that "there is no written agreement between Intel and Dell concerning the
MCP discount, rather, the discount is the subject of constant oral negotiations and
agreement".186 The Intel rebates to Dell ranged from USD (...)in Dell's fiscal year

2004~87 to USD (...)in Dell's fiscal year 2006.188

(169) In the same vein, Intel's HP A arangements with HP contained several unwritten
elements which are described in detail in section 2.4.4. HP submitted that these
"unwritten conditons (..) were stated to be part of the HPAl agreement by (Intel

Executive), (Intel Executive) and (Intel Senior Executive) in meetings with HP
during the negotiations. ,,189

(170) It also emerges from the different arrangements analysed by the Commission that
Intel has sought to keep certain elements of its arrangements secret. For example,

in an email from (Intel Senior Executive) to (...), (Intel Senior Executive) began by

stating: "(...), r...1"190

(172) The written documentation of Intel's arrangements with MSH also ilustrates

Intel's attempts to. preserve the secrecy of the tre nature of its arrangements. In this

185 Dell submission of2 June 2006, p. 1.

Dell submission ofl9 December 2005, p. 20.

Dell's fiscal year 2004 corresponds to calendar year 2003, with a one month shift.

186

187

188 See section VI.2.3.3.6.

189 HP submission of 23 December 2005, answer to question 2.6, p. 4.

E-mail of 18 June 2006 from (Intel Senior Executive) to (Lenovo Senior Executive)entitled "R&
status check...", Annex 2 of Intel submission of 2 June 2008, document 2.

190
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instance, the written contract includes language which states that the "Agreement is

non-exclusive; each Party is free to carry out similar activities with third parties". 
191

However, as specified in section 2.8.43, the true nature of the arrangement is
diametrically opposed to this. As MSH submitted: "(i)t was clear to MSH that despite

the non-exclusivity clause the exclusive nature of the relationship remained, for Intel,

an essential element of the relationship between Intel and MSH In fact, (MSH
Executive) recalls that Intel representatives made it clear to him that the changes in
the wording of the agreement had been requested by Intel's legal department, but that

in reality the relationship was to continue as before, including the requirement that
MSH sell essentially only Intel-based computers. ,,192

(173) Finally, evidence indicates that Intel was well aware of the use of "sensitive"
language in its documents. For example, in an e-mail from an executive of Intel
France in response to an e-mail from an executive of Intel Germany in which there

had been reference to attempts by Intel to "successfully inhibit further Opteron

implementation in our key accounts",193 it is stated: ''please be very careful using

expressions like 'inhibit further Opteron implementation / which could be

misinterpreted as anti-competitive -1 think you mean 'win with IA vs Opteron'-If
you see others use similar expressions please remind them of the current

investigations by EU - FTC (Federal Trade Commission) / dawn raids etc. ,,194 It
should be noted that this communication was written before any inspections by the

Commission had taken place.

(174) The remainder of this section is structured as follows: section 2.2 provides a brief
summary of Intel's description of the overall framework of the price and supply
arrangements it generally applies with regard to OEMs, including the various rebates that

it provides. Section 2.2 also descïibes policies that Intel applies to certain business
partners, in particular to large PC retailers. Against the background of this framework,

sections 2.3 to 2.8 then examine a number of specific rebates and arrangements with

regard to certain individual OEMs, which are the subject of this Decision, as well as with

a European PC retailer.

191 See (MSH submission).

(MSH submission).

E-mail of 30 April 2004 from (Intel Executive) to (Intel Executive)entitled "Deliverables urgently
needed to fight against Opteron", Annex 2 of Intel submission of 2 June 2008, document 50.

E-mail of 30 April 2004 from (Intel Executive)to (Intel Executive)entitled "RE:Deliverables
urgently needed to fight against Opteron", Annex 2 of Intel submission of 2 June 2008, document
50.

192

193

194
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2.2 Description of Intel's pricing arrangements

(175) The most comprehensive description ofIntel's general pricing and discount policy
with regard to OEMs is contained in its submission of 2 March 2005. Here, Intel

specifies that it "has a Customer Authorized Price ("CAP") at which it sells the
vast majority of its microprocessors". 

195 Intel then specifies that "in part because of

the existence of competitive offers, OEMs routinely attempt to negotiate discounts

from the CAP leveis."I96

(176) Intel outlnes that it offers pricing support to OEMs relative to the CAP in broadly
"two distinct categories, depending on whether the support directly affects
microprocessor price or relates to some type of marketing activity. ECAPs,

rebates, and LCAPs ... are provided as discounts to the microprocessor price. For

accounting purposes, Intel tracks these as "contra revenue, " meaning a reduction

in the net cash received for the sale of products. Intel also has programs that focus

on advertising and marketing, such as the Intel Inside program. These programs

are treated for accounting purposes as a marketing expense. ,,197

(177) Under the heading of contra revenue discounts, Intel specifies four main types of
rebate. These are: (i) ECAP (Exception to Customer Authorized Price) - this is a
discount relative to the CAP price, and Intel specifies that "ECAPs provide the
majority offinancial support to most of(...),,198; (ii) LCAP - "in addition to ECAPs,

Intel provides (...)rebates ("LCAPs ,,)'99; (iii) (...)rebates - following the
introduction in (...)of (...), "Intel developed rebate programs relating to (this)
technology ... to accelerate the adoption and ramp of the new technology.,,200; and

(iv) (...)Programs - these rebates applied to "the purchase of(...)", but have been
phased out since 2004.201

(178) Under the heading of 
marketing program discounts, Intel specifies three main types

of rebate. These are: (i) Marketing Contribution Agreements, under which "OEMs

and retailers are given market development funds ("MDF") for use in advertising
and promoting Intel microprocessor-based computers. ,,202; (ii) the Intel Inside

195 Intel submission of2 March 2005, p. 3.

196 Intel submission of2 March 2005, p. 3.

197 Intel submission of2 March 2005, p. 7.

198 Intel submission of2 March 2005, p. 7.

199 Intel submission of2 March 2005, p. 7.

200 Intel submission of2 March 2005, p. 7.

201 Intel submission of2 March 2005, p. 8.

202 Intel submission of2 March 2005, p. 8.
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Program - according to Intel, this "is a trademark licensing and cooperative

marketing program that reimburses OEMs for expenditures in promoting the Intel

brand.,,203; and (iii) Distributor Programs - Intel specifies that it "offers customers

of its distributors membership in several programs ... Among the benefits are
advanced warranty support, technical information, and training. ,,204

(179) Intel also has arrangements with PC retailers even though PC retailers are not
direct customers of Intel. These companes can benefit from both indirect
marketing contributions for their advertising campaigns under the Intel-Inside
Program and direct payments under individually negotiated fuding agreements.

(180) The Intel-Inside Program funds are attributed to the retailers via the different
OEMs covered by their respective advertising campaigns, which pass on to them at

least a par of the relevant fuds they receive from Intel for this purpose.

(181) On top of the Intel-Inside Program funds, some large PC retailers also receive
direct contributions from Intel under (...)negotiated funding agreements, also

known as "contribution agreements". These contributions are (...J, The total amount

of the (...)fuding is often subject to a (...) This Decision assesses the arrangements

between Intel and a major European retailer: MSH.

2.3 Dell

2.3.1. Introduction

(182) Dell, although recently overtaken by HP, has in recent years been the most
important PC and server vendor in terms of overall computer sales. Its market
shares in ferms of overall sales of computers have varied on a quarterly basis
between (...)% and (...)% during the period 2002-2005.205 Intel specifies that Dell

is its largest x86 CPU purchaser.206 Until 2006, Dell exclusively produced Intel-

based computers.i07 In May 2006, Dell anounced that it would produce AM-
based computers for the first time (for a relatively limited part of its product range)

and shipped its first AMD-based PCs in September 2006 and its first AMD-based

servers in October 2006.208

203 Intel submission of2 March 2005, p. 9.

Intel submissionof2 March 2005, p. 9.

See Gartner OEM data (Ql 06 update).

Intel submission of 16 February 2005 (3rd submission), answer to question 6.

204

20S

206

207 See Garter OEM data (Ql 06 update).

Intel Reply to the 26 July 2007 SO, Annex 100.208
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2.3.2. Dell's consideration of AMD

(183) During the first half of 2002, AMD tried to convince Dell to adopt its new Hammer
technology in its PC and server products. A Dell executive stated: "We were
looking at Hammer as a faster part that we had access to. And in the workstation

market, it's driven by performance. And in this particular case, we believed that if

AMD would execute, we potentially would have a performance advantage that our

customers would be interested in. (...) We wanted to take advantage of the
performance of the Hammer architecture of which one of the attributes of that (sic)

was 64-bit addressability to allow workstation class applications to perform

faster. ,,209

(184) Indeed, Dell was concerned that not having an AMD product in its portfolio would
hamper it against its main OEM competitors. Dell refers to "(Competitor's product)

being a threat to Dell (because of its technical superiority compared to Dell's

equivalent product offering from Intel). ,,2 io Dell also states: "When, in February

2004, following (Dell competitor)'s lead, (Dell competitor) announced its decision

to begin shipping products with AMD microprocessors, Dell believed that the
superior technical performance and attractive price of AMD's Opteron
microprocessor would give the OEMs that had adopted AMD a signifcant

. . d ( )' ,,211competitive a vantage over ... .

(185) Dell submitted to the Commission that "throughout this period (2003-2005) Dell
continuously evaluated technology options, including the possibilty of introducing

products utilizing processors from AMD. ,,212

(186) In view of the above, the Commission concludes that Dell had been considering the
possibility to introduce AMD-based computers in its product line at least since
December 2002 and until the actual shipping of Dell's first AMD-based products in

September 2006.

2.3.3. Intel's Rebates to Dell

(187) Intel and Dell have both provided the Commission with data on the rebates granted
by Intel to Dell. The information submitted by Intel covers the period between the
fourth quarter of Dell's fincial year 2003 (Q4FY03, Which corresponds to

November 2002 - January 2003) and the second quarer of Dell's financial year

209 Deposition of(DelI Executive) before the US Federal Trade Commission (FlC) on 26 March 2003,
p. 59. Dell submission of 12 July 2006, annex 3.

Dell submission of 1 December 2005, p. 35.

Dell submission of 21 June 2006, p. 2.

Dell submission of 17 April 2007, p. 1.

210

211
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2005 (Q2FY05, which corresponds to May - July 2004).21 The information
submitted by Dell covers the second quarter of its financial year 2003 (Q2FY03,

which corresponds to May - July 2002) to the fourh quarter of its financial year. 2142007 (Q4FY07, which corresponds to November 2006 - January 2007).

(188) Intel specifies that it granted to Dell "various types of discounts on CPUs and
chipsets on a meeting competition basis. Intel granted these discounts to Dell

through a structured Dell Meèt Comp Program ('Dell MCP'), short-term ECAPs,

and CPU LCAPs,and other more limitedprograms.,,2Is

(189) Dell specifies that the MCP agreements were concluded at the highest executive
levels of Intel and Dell: "Dell's negotiations with Intel, like its negotiations with

other key suppliers and partners, occur at a very high level within Dell. Only a few

Dell employees, all located at Dell's headquarters in Austin, Texas, are involved
directly with Intel in these price negotiations".216

(190) As already mentioned, Dell also makes clear that there is no complete wntten
agreement outlining the terms of the MCP: "Thßre is no single, formal document
setting out the contents of the revised MCP terms but they are outlined in general
terms on various emails. ,,217

(191) Referring to an external auditor's examination of certain Dell accounts, Dell goes
on to specify that "there is no written agreement between Intel and Dell concerning

the MCP discount, rather, the discount is the subject of constant oral negotiations

d 218an agreement. "

(192) The terms of the rebates have changed over time, as has the way the rebates were
calculated. For instance, certain rebates initially paid as a (...)were transferred to

(...)around January 2004, and in the period between the fourt quarter of Dell's financial
year 2004 (fourth quarer of 2003) and the second quarer of Dell's financial year 2005

(second quarter of 2004). A description of all the rebate payments made to Dell on a
"meet competition basis" is set out in recitals (193 to (216).

(193) The Commission has identified 5 different types of rebates granted to DelL. These
are:

213
Intel submission of 13 May 2005.

Dell submissions on April 2007 and 4 May 2007.

Intel submission of 13 May 2005, p. 2.

Dell submission of 19 December 2005, p. 2.

Dell submission of21 June 2006, p. 1.

Dell submission of 19 December 2005, p. 20.
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216

217
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(1) The (...)219 MCP rebates and (...) and (...)MCP rebates after February 2004
(described in more detail in section 2.3.3.1);

(2) (...) and (...)MCP rebates prior to February 2004 (described in more detail in

section 2.3.3.2);220

(3) The (...)Rebate (described in more detail in section 2.3.3.3);

(4) Additional MCP rebates (described in more detail in section 2.3.3.4);

(5) (.. .)Rebates (described in more detail in 2.3.3.5).

(194) It is important to note that Dell and Intel do not use exactly the same wording for
different categories of rebates. Dell generally uses the expression "MCP" to cover

the largest part of the rebates it receives from Intel,22 whereas Intel appears to
limit the use of the expression "MCP" to categories (1) and (2) in recital (193)

((...); (...) and (...D, and refers to other rebates, in particular rebates in category (4)
as "programs rebates". The Commission uses the Dell categorisation, as Dell has
provided the most comprehensive set of information.

2.3.3.1. The (...)MCP rebates. (...) and (...)MCP rebates after February
2004

(195) Intel outlines that "The Dell MCP is structured as a meet comp discount program
for microprocessors and chipsets. The discounts granted by Intel to Dell through
this program generally are calculated as (...) (. ..)The Dell MCP has
(...)components: (...)MCP, (...)MCP, and (...) MCP. ,,222

(196) Dell's description of the rebate scheme is similar. It states that "Dell participated in
Intel's ECAP programme until late 2001", but that then, "Dell negotiated a new
discount programme referred to as MCP or 'meet competition program' (it was

initially referred to, colloquially, as the (. ..)). Under MCP, Dell receives a
d. t ( ) ,,223iscoun ....

219
The word "(.u)" is also sometimes used.

220 Because of the close link between (.u)MCP and (...) and (u.)MCP after Februaiy 2004, (...J and
(...JMCP after this date are described in section VI..3.3.1.

Dell employees also used the colloquial expression (...) at times to cover par or all of the rebates.

Intel submission of28 December 2005, p. 20.

Dell submission of lDecember 2005, p. 4.

221

222

223
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(197) As regards the (...)MCP, Intel specifies that in "August-October 2002, the MCP
discount was calculated as (...)of Intel's (...) In a more recent quarter, May-July
2004, the discount was (...J. ,,224

(198) In May 2004, two structured rebate programs, the (...) MCP program and the
(...)MCP program, were added to Dell's MCP.

(199) Intel specifies that the (. ..) MCP program was designed" to enable Dell to respond
to unexpected marketplace conditions with enhanced flexibility. ,,225

(200) As regards (.:.)MCP, Intel states that this "is a component of the Dell MCP
program that provides discounts related to specifc sales and marketing goals, (...),

as well as other funding for sales and marketing to meet c~mpetition. ,,226 Intel goes

on to state that "The program was initially named the (...)MCP Program and began

operating during the fourth quarter of Dell's fiscal year 2004, which ran from
November 2003 through January 2004. Beginning with the second quarter of Dell's

fiscal year 2005, which ran from May through July 2004, the program became
known as the (...)MCP Program. ,,227 Therefore, the first full quarter during which

the (...)MCP program was applied started in February 2004, although there was a
transitory period of one quarter during which the rebates were not genuinely (...)

(see recital (204)).

(201) Dell's description of the (...)MCP is similar: "Dell negotiated with Intel that a small

. portion of the MCP discount could vary based on Dell's success in meeting specifc

criteria negotiated on a quarterly basis. This portion of the MCP discount was
known as (...)MCP (1...)), and related to (...) of Dell's total spend (...) It could
potentially fall to (...) or rise to (...) depending on Dell's performance against the

. d . . ,,22gnegotiate criteria.

(202) Therefore, in terms of the summary of MCP rebate granted within this category,
Intel specifies that ''for the second quarter of Dell's fiscal 2005 (May-July 2004),

the (... )MCP discount to Dell was (...) (up from (...) for the August-October 2002

period). For the same May-July 2004 period, the (...) MCP and (...) MCP
discounts were (...) and (...), rèspectively, (...), for a total quarterly MCP discount
01(. ..J. For subsequent quarters during the August 2004 through the October 2005

time period, the (...)MCP percentage has remained at (...) and the (...) MCP

224
Intel submission of 13 May 2005, p. 4.

Intel submission of28 December 2005, p. 20.

Intel submission of28 December 2005, p. 20.

Intel submission of28 December 2005, p. 22.

Dell submission of 1 December 2005, p. 5.

225

226

227

228
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percentage has remained at (...J. The targeted budget for the (...)MCP portion of
the Dell MCP during this period was (...), although the actual percentage paid by
Intel for (...)MCP in any given quarter varies based on Dell's performance against
the particular sales and marketing goals that were negotiated for that quarter.

Thus, the (...)MCP percentage could rangefrom (...)to (...) in a particular quarter

depending on Dell's level of success in meeting or exceeding its sales and
marketing goals. ,,229

(203) As mentioned in recital (197), Intel also provided a summary of the percentage of
the (...)MCP rebate it granted to Dell until Dell's Q2FY05 (ending July 2004).230 It

shows that the percentage of (...)MCP rebate granted by Intel to Dell represented

(...)from August 2002 to October 2003. It then rose to (...J. That rate was applied
from November 2003 to April 2004. It then rose to (...). That rate was applied until

the end of the period covered by Intel's summary (July 2004).

(204) Dell's account of the (...), (...) and (...)MCP rebate rates granted is similar. Dell
specifies that "The 'new MCP' referred to in the e-mail (..) refers to revised MCP

Terms that Dell negotiated with Intel between February 2004 and April 2004. (...)

The most important component. of the revised terms was an increase in the

(...)MCP rate from (...) to (...) In 
addition, in order to obtain the opportunity to

achieve an even greater level of rebate, Dell negotiated with Intel a (...)component

of MCP. The (...)MCP component was targeted as (...), but could potentially fall to

(...) or rise to (...) depending on Dell's peiformance against criteria negotiated
each quarter. Although the (...)component of the MCP program was introduced in

April 2004 the precise metrics by which the (...)component was to be calculated
had still (0 be agreed and therefore it could not be immediately introduced. For

this practical reason, it was agreed that the percentage for (...)MCP for Ql FY05
should be a flat (...) of spend. The (...)metrics and program became fully

operational in Q2 FY05. ,,231

(205) Dell therefore makes no mention of the (...) MCP rebate which Intel has specified.
Nevertheless, the (...) rebate figure which Dell mentions for the period from May
2004 (that is, not including the (...)MCP rebate which both Intel and Dell specify)

appears to correspond to the (...) (...)MCP rebate which Intel specifies together with

the (...)% (...) MCP rebate.

(206) Intel goes on to state that "for the fourth quarter of Dell's fiscal year 2006
(November 2005-January 2006), Dell has negotiated an additional (...) discount to

229 Intel submission of28 December 2005, p. 23.

230 Intel submission of 13 May 2005. Table 13-12.2.

231
DeIl submission of 2 1 June 2006, p. 1.
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meet enterprise server competition, bringing its total discount for the quarter to

(...) (assuming the budgeted (...)for (...)MCP is paid). ,,23

(207) Therefore, in summary as regards the MCP arrangements for this category,
between August 2002 and October 2003, Intel granted Dell a (...)MCP rebate of

(...). Between November 2003 and April 2004, that rate rose to (...). In May 2004,
the (...)MCP rate rose from (...J to (...) depending on whether the (...) (...) MCP
rate is specified or not. The (...) (...)MCP component was also added in February
2004, although it became genuinely (...)only in May 2004. In November 2005, the

(...)MCP rate rose from (...) to (.. .), whilst the (...)MCP component remained at
233

(...J.

2.3.3.2. (...) and (...)MCP rebates prior to February 2004

(208) Intel submits that until January 2004, the (...)and (...) programs mentioned above
(...)existed as "ad hoc short-term programs" and that the (...)MCP program was
named (...)MCp?34 According to Table 13-2.2 annexed to Intel's 13 May 2005
submission, (...)MCP amounted to (...)in the fourth quarter of Dell financial year
2004 (November 2003 - January 2004). Moreover, the table lists "(...) MCP"
rebates that (...). They amount to (...)in the third quarter of Dell financial year 2004

(August - October 2003) and to (...)in the fourth quarter of 
Dell financial year 2004

(November 2003 - January 2004).

2.3.3.3. The (... )Rebate

(209) Both Intel and Dell refer to the introduction of a so-called (... )as of the fourh
quarter of 2004. Intel states that "Dell has on occasion negotiated additional meet
comp discounts related to (...). For example, in December 2004 Dell negotiated 

an

incremental discount of (...) to respond to increased competition in (...)that was

paid to Dell during 2005. ,,23 In the opinion of a Dell executive, the name "(.. .)"
derives from the fact that "Intel may have viewed these additional discounts as a

short-term adjustment to reflect technical performance gaps that Intel intended and

hoped to close through future innovations, whereas Dell hoped they would be

incorporated into the (...)MCP programme through future negotiations.,,236

(210) Dell furer states that "(...) After negotiations, Intel agreed to afurther (...)price
discount, starting with (...)in Q4 FY 2005 (November 2004-January 2005), and

232

233

Intel submission of 28 December 2005, p. 24.

For a summar of the timeline, see also Dell submission of 2 June 2006, p. 4.

Intel submission of 13 May 2005, p. 6.

Intel submission of28 December 2005, pp. 23-24.

Dell submission of 19 December 2005, p. 34.

234

235

236
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then (...)per quarter for each quarter in FY 2006 (February 2005-January
2006).,,237

2.3.3.4. Additional MCP rebates

(211) Intel further submits that "Dell also obtained discounts to respond to short-term or

(. . .) challenges or in connection with broad programs, such as the discount
fi ( )" 238program or ... .

(212) One example of such a short term(...) MCP program listed by Intel is the "P4M

Sell-up program".239 Other programs that are listed in Table 13-12.2 annexed to

Intel's 13 May 2005 submission are called: IGC Rebate accommodation Kenai 32;

Competitlve response D315 and DT 2.4 - 2.6 Sellup program.

(213) With regard to Intel's (...)product, this is a combination of a processor, chipset and
a wireless card.24o Dell also received (...)MCP rebates named (...)and (...)for the

promotion of either the combined product (...) or for the wireless device
incorporated in the product (...). (...).24\

(214) Finally, Table 13-12.2 annexed to Intel's May 13 2005 submission lists additional
ECAP and LCAP rebates targeted at various segments which are not further
explained by Intel, and appear to also fall under the category of short term and ad

hoc programmes explained on page 6 of the 13 May 2005 submission.

2.3.3.5. (. . . )Rebates

(215) Intel also granted Dell so-called "(...)" in a (...).242 Such (...)sales are not taken
into account in this Decision.

2.3.3.6. Summary of the rebates

(216) For the period ranging from November 2002 to January 2006 (Dell's Q4FY03 to

Q4FY06) the following tables summarise:

the total of (...), (...)and (...) MCP rebates expressed as a percentage of Dell's
purchases from Intel;

237
Dell submission of 19 December 2005, p. 34.

Intel submission of 13 May 2005, p. 6.

Intel submission of 13 May 2005, p. 6.

Dell submission of9 March 2006, Item 7.

Dell submission of 9 March 2006, Item 7.

Dell submission of 24 February 2006, Request Item 5, p. 2.

238

239

?~O

24\

242
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the total amount of all MCP rebates expressed in USD;

the total amount of all MCP rebates expressed as a percentage of Dell's
purchases from Intel, where the data available to the Commssion allows the
computation of this percentage.

The tables use Intel data where available, and Dell data where no data from Intel
are available.

Table 5 - Summary of Intel's rebates to Dell- Q4FY03to Q4FY05

(...), (...) and (...)MCP (... ) (... ) (.. .) (.. .) (... ) (... ) (.. .) (... ) (.. .)
(%)244

Total MCP rebates (USD
(.. .) (... ) (.. .) (.. .) (. ..) (... ) (... )

(. ..) (.. .)

milion)245 (. . .) (... )

Total MCP rebates (%) (.. .) (... ) (.. .) (.. .) (... ) (.. .) (.. .J (.. .J (.. .J

Sources:
Intei246 and DeU247

Table 6 - Summary of Intel's rebates to Dell - Fiscal year 2006

(...), (...J and (...JMCP (%) (. ..J (.. .J (. ..J (... J

Total MCP rebates (.. .J (.. .J (.. .J (.. .J

(USn milion)248 (. ..J (.. .J (.. .J (... J

All MCP rebates (%) (.. .J (.. .J (.. .J (. ..J

Sources: same as table above

243 Dell's financial year corresponds to the previous calendar year based on the following ratio: Q1 =
February - April; Q2 = May - July; Q3 = August - October; Q4 = November - January.

(...) and (...)only as ofQ4 FY 04.

Until Q2 FY 05, the figures are based on Tab 13-12.2 from the Intel submission of 13 May 2005.
After this quarter, the figures are based on Dell's submission of 3 April 2007 which does not
exclude the (...1 rebates. Thus, the Dell figures are slightly overstated. Therefore, the figure

corresponding to the MCP elements is quoted in brackets.

Intel submission of 13 May 2005, Table 13-12.2.

Dell submission on April 2007.

Until Q2 FY 05, the figures are based on Tab 13-12.2 from the Intel submission of 13 May 2005.
After this quarter, the figures are based on Dell's submission of 3 April 2007 which does not
exclude the (...) rebates. Thus, the Dell figures are slightly overstated. Therefore, the figure

corresponding to the MCP elements is quoted in brackets.

244

245

246

247

248
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2.3.4. Conditionality of Intel's MCP rebates to Dell

(217) Over the period from December 2002 to December 2005, Intel's MCP rebate, or at
least a large part of it, was granted in return for Dell's exclusivity to Intel. Thi

section outlines the evidence which demonstrates this conditionality.

(218) The evidence gathered during the administrative procedure contains proof 
that one

condition of the payments described in section 2.3.3 was that Dell continued to
source exclusively from Intel. In section 2.3.4.1, evidence gathered from Dell is
presented to this effect. In section 2.3.4.2, Intel documents supporting the same
conclusion are described. Section 2.3.4.3 discusses Intel's arguments which attempt

to rebut the evidence described in sections 2.3.4.1 and 2.3.4.2.

2.3.4.1. Evidence from Dell

(219) There is an extensive range of contemporaneous documentary evidence from Dell
showing the conditionality of Intel's MCP rebates. During the period from
December 2002 to December 2005, Dell regularly analysed the impact of breaking

exclusivity on the Intel rebates. Dell always based its scenarios on an MCP rebate
that was at least in part conditional upon exclusivity. Dell's assumptions to this

effect were confired by the messages conveyed by Intel to Dell, including at the
highest levels of the companies.

(220) This evidence indicates that during the period in question, Dell considered AMD to
be a competitive product to that of Intel, and one which it should consider sourcing.

Therefore, Dell regularly analysed the pros and cons of shifting a par of its x86
CPU requirements away from Intel to AMD. Indeed, Dell confirms that:
"throughout this period (2003-2005) Dell continuously evaluated technology

options, including the possibilty of introducing products utilizing processors from
AMD. ,,249

(221) Within that context, starting from December 2002, a large part of Dell's analysis
involved consideration of the effect on the Intel MCP rebate if Dell were to switch
a part of its supplies to AMD. As wil be described fuher below, there was
uncertainty on the part of Dell both as to what par of the rebates (large parts or
even all) would be lost if it switched a par of its supplies to AMD, and as to
whether these rebates would be granted instead to competing OEMs instead in such

a scenario. In any case, Dell invariably concluded that that the MCP rebate, or a
large part of it, would be lost if this occured. Examples of such analysis are as
follows.

249
Dell submission of 17 April 2007, p. 1.
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(222) In an internal Dell presentation of 23 December 2002, Dell notes that the "Intel
competitive response" of an AMD engagement would mean that "(...) ("(...J" - (...)

was a colloquial name for MCP250) $ drop to zero, other than limited (...)
programs (0:$(...)) - Intel wil give (...) $ to others to ensure no TAM (Total
Available Market) shif to Dell/AMD".251

(223) In an internal Dell presentation of 26 February 2003, Dell noted that for any
scenario of AMD engagement by it, "Retaliatory (.. .)could be severe and
prolonged with impact to all LOBs (Lines of Business). ,,252 

In the same

presentation, Dell calculated that it would lose (...)in (...) fuds ("(...) in Ecap

(COGS) (Cost of Goods Sold) funding and another (...) in Marketing (aPEX)
(Operational Expenditures) funding") per quarter 

53 in its financial year 2004 if it

"moved a portion of (Dell's) processor spend to AMD".254

(224) In an internal Dell presentation of i 7 March 2003, Dell 
'stated: "Anticipated Intel

response wipes out all potential (... ) upside from going with AMD." 255 Another

slide in the same presentation which contains an "AMD analysis" is entitled "Intel

funding at risk". 256 Slide 14 of the same presentation, under the heading "Key
Business Model Assumptions", asks the question: "(...) Funds - How much of 

the

Intel funding would be pulled if we moved a portion of our processor spend to
AMD?,,257

(225) In a Dell internal e-mail of21 
July 2003, it is stated that the "Bottom line is that I

don't see how we make AMD a positive for DelL. The end game is inevitable, the
cost to support AMD is high, (...), and the net loss of MCP wil far outweigh any
gain we get by doing a limited toe-dip with a couple of server platforms. ,,258

250
See recital (196).

Dell presentation of 23 December 2002 entitled 'AMD Analysis' p. 4. Dell submission of 12 July
2006, Annex 3 ((Dell Executive) deposition before the FTC), exhibit 18.

Dell presentation of 26 February 2003 entitled 'AMD Update - Dimension LOB', p. 8. Dell
submission of 6 February 2006, response to request items 1 and 2, F073-00008333.

That (...)are meant to be the loss per quarer results from p. 11 of the presentation where the total
annual EeAP loss is quantified as (...)

Dell presentation of 26 February 2003 entitled 'AMD Update - Dimension LOB', p. 8. Dell
submission of6 February 2006, response to request items 1 and 2, F073-0008333.

Dell presentation of 17 March 2003 entitled 'AMD Update', p. 2. Dell submission of 6 February
2006, response to request items 1 and 2, F073-L00088354.

Idem, p. 5.

Idem, p. 14.

Email from (Dell Executive) to (Dell Executive) of 21 July 2003 entitled 'ANALYSIS'. Dell

submission of 6 February 2006, response to request items 1 and 2, F073-L0009942.

251

252

253

254

255

256

257

258
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(226) In an internal Dell presentation of 17 February 2004 entitled "(project) Status
Review", Dell considers two scenarios, one which is entitled "AMD Option" and
another which is entitled "Enhanced MCP Option" .259 For the former scenario, Dell

assumed that it would lose (...)of Intel funding per year (entitled "Intel Response")

compared with the actual level of MCP fuding at the time. For the latter scenario,

Dell assumed that it would receive (...)extra funding from Intel (entitled "Upside")

compared with the actual level ofMCP funding at the time.

(227) This is described in greater detail 
later in the saine presentation. In a slide entitled

"Enhanced MCP", Dell states: "Estimate an additional (...) of MCP per year under
this approach; Unlikely to reach higher numbers due to Intel Legal concerns". 260

(228) Again, later in the same presentation, in a slide entitled "Recommendation/Decision
Timeline" , it is stated "RECOMMENDATION: Continue with AMD product
development work (...) Final Go / No Go on (date)".261

(229) In an internal Dell e-mail of26 
February 2004, it is stated: "Boss, here's an outline

of the framework we discussed with Intel. (...) Intel is ready to send (Intel senior
executive )iIIntel executive).. iIIntel executive) to meet with (Dell Senior
Executive )/(Dell Senior Executive )/(Dell Executive) . (..) Background: *(lntel

senior executiveJllntel senior executive) are prepared for (all-out war) if Dell
joins the AMD exodus. We get ZERO MCP for at least one quarter while Intel
'investigates the details' (..) We'll also have to bite and scratch to even hold 50%,

including a commitment to NOT ship in Corporate. If we go in Opti, they cut it to
-c20% and use the added MCP to compete against us. ,,262

(230) Later in the same e-mail, 
under the heading "MCPRESTRUCTING(sic)", it is 

stated that "the sum total of these (elements)will be ~(...) higher than current MCP

_ Intel was pretty adamant that they won't go any higher than this, and 1 believe
them".263

(231) In an internal Dell e-mail of 
27 February 2004, it is stated that: "It looks 100%

certain that Intel wil take MCP to ZERO for at least one quarter while they
'review all of the numbers and implications.' (..) Appears likely that Intel would

259

260

DeIl presentation of 17 February 2004 entitled Tproject) Status Review', p. 3. DeIl submission of 6
February 2006, response to request items 1 and 2, F073-L00000318.

Idem, p. 7.

Idem, p. 10.

Email from (DeIl Executive) to (DeIl Executive) of 26 February 2004 entitled 'OUTLINE', p. 1.

DeIl submission of 6 February 2006, response to request items 1 and 2, F073-L00009321.

Idem, p. 4.

261

262

263
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take MCP to ~25% of current levels UNLESS we agree up front not to ship into

(Product line). Ifwe do that, we're in 'détente'mode and can keep MPC (sic) at
50%. However, we don't meet (AMD Senior Executive)'s T&Cs (Terms and
Conditions). So, I would plan on MCP at ~20% levels ifwe execute AMD across

(Product line land (Product line )as AMD wants. ,,264

(232) In an internal Dell e-mail of5March2004.itis stated that "You can see that based
on our current AMD volume assumptions, AMD does not provide a signifcantly
lower blended ASP (Average Selling Price) once you back out expected lost MCP$

from InteL. ,,265 Later in the same e-mail, when analysing what would occur if Dell
chose to ship AMD-based computers in the consumer segment, the author of the
email states that "Dell wil see minimal margin upside once MCP losses are

factored in".266

(233) Dell submitted to the Commission that "during the 2003-2005 time-frame", the
"MCP arrangement was not explicitly conditioned on exclusivity or minimum
volume commitments. At the same time, it was negotiated against the historical

backdrop of Dell products being based solely on Intel processors. ,,267 Dell has
furter specified that it "believed that, as Intel's largest customer, it was able to

obtain a higher level of discounts than its competitors (although this could not be

objectively verifed). ,,268

(234) Dell therefore confirs that in its consideration of whether to shift a part of its
supplies to AMD, "Dell assumed that shifing some purchases to AMD would
result in a reduction of MCP. But Dell did not know precisely how much MCP
would decline, in what manner and over what time period. Dell understood that
Intel would not welcome such a decision, as it would be viewed as a signifcant
shif in the historical relationship between the companies. As indicated in the

documents, the Dell team sought to forecast this negative impact across a range of

potential scenarios, including some which predicted a substantial reduction in
MCP, and did not rule out the possibilty that such reduction might be
disproportionate to the reduction in the v;lume of Dell's purchases from Intel. ,,269

Dell goes on to state that "there was a general consensus (within Dell) that such a

264
Email from (Dell Executive) to (Dell Executive) of 27 February 2004 entitled 'OUTLINE', p. 1.

Dell submission of 19 May 2006, F073-00090700.

Email from (Dell Executive) to (Dell Executive) and (Dell Executive) of 5 March 2004 entitled
'INFO FOR INTEL EXEC SYNCH, Dell submission of 19 May 2006, F073-L000940L.

265

266
Idem.

267 Dell submission ofl7 April 2007, p. 1.

Dell submission of 17 April 2007, p. i.

Dell submission of 17 April 2007, p. 2.

268

269
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change (switching to a dual-source strategy) would result in a reduction in MCP,

which would have a negative financial impact on Dell, and that this would need to

be taken into account in evaluating the benefits of such a fundamental change in
strategy. ,,270.

(235) It is also worth noting that Dell believed that any loss of its rebates from Intel as a
result of it no longer remainiIg Intel-exclusive would also result in an

accompanying increase in rebates from Intel to Dell's OEM competitors, such as

( competitor). This is ilustrated in an e-mail of 26 February 2004, where it is stated
that: "They (Intel) believe they have (competitor)in the bag to move to 100% InteL.

(. . .) Any Dell AMD play would result in (competitor )getting a few hundred millon
of incremented MCP to compete against Dell/AMD (and Dell/Celeron.) ,,27

(236) The same observation is reproduced in Dell's "(project) Status Review" presentation
of 17 February 2004 (see recitals (226) - (228)). On page 5, under the heading
"Potential Impact", several items are mentioned, including that Intel "Could
'redirect' Dell support $lo other OEMs and target geography's (sic)".272

(237) On page 6 of the same presentation, which is entitled "Potential Intel Responses",
Dell makes a number of predictions about Intel's likely reaction if Dell were to
switch part of its supplies to AMD. In the near-term (less than 6 months), Dell
believed that Intel would provide "Incremental ECAP for (several competitors)",
"Focused MCP effort to drive (competitor) to Intel-only partner ((product line),

etc.)" and "Focused MCP effort to drive (competitor)to Intel-only Enterprise
position, other than (product line) ".27

2.3.4.2. Evidence from Intel

(238) A number of documents stemming from Intel, including from executives at the
highest level, fuher demonstrate the conditionality of Intel's MCP rebates to Dell.

This evidence also confirs that Dell was justified in its fear that Intel would move

some of the rebates to its competitors if it switched to sourcing part of its supplies

fromAMD.

(239) In a presentation of 10 January 2003 on Dell rebates, (Intel Executive) outlined a
list of objectives to be achieved by Intel in a high-level executive meeting with

DelL. This includes the following objective: "Get (Dell Senior Executive)/OOC

270.
Dell submission of 17 April 2007, p. 2.

Email from (Dell Executive) to (Dell Executive) of 26 February 2004 entitled 'OUTLINE', p. 1.

F073-L00009321.

271

272
Dell presentation of 17 February 2004 entitled Tproject) Status Review', p. 5. F073-LOOOOO318.

Idem, p. 6.
273
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(abbreviation used by Dell meaning Office Of the Chair and specifying a certain
group of Dell executives, usually (Dell Senior Executive land (Dell Senior

Executive)) clearly understand out meet-comp process and how it applies to
DELL-Le. if they have AMD in their arsenal they'll have less meet comp exposure-

hence less meet comp dollars avail to them-even the possibilty that meet-camp
dollars that we're applied (sic) to DELL go somewhere else... ,,274 This objective
was reiterated in a subsequent presentation of 5 February 2003 that served as a
briefing for a Dell executive dinner: "Some how, with finesse, we need (Dell Senior

Executive)to understand that if Dell adds AMD to their product line they no longer

have a meet-camp exposure - We have a meet camp exposure so we must prioritize

t .. b'. ,,275oppor unities on a case y case situation.

(240) In an e-mail dated 17 February 2006, (Intel Senior Executive) sent an e-mail
commented on a news report which stated that Dell had announced that it had no
plans to begin using chips from AMD. (Intel Executive) had reported this
announcement to (Intel Senior Executive), writing: "Finally something
positve.... ,,276 (Intel Senior Executive) replied: "the best friend money can buy
.... ,,27 This demonstrates the direct link between Dell's policy of Intel exclusivity

and Intel payments.

(241) (Intel Senior Executive) also. wrote to (...) about the consequence of Dell's
subsequently announced decision to introduce AMD-based computers in its
portfolio. (Intel Senior Executive) wrote: (...) ,,278

(242) In the same email, (Intel Senior Executive)(...). He wrote: ,,(...),,279 The
Commission notes that in the period after this e-mail, the period from June 2006 to

December 2007, there was indeed a significant increase of Intel rebates to Lenovo,

in exchange for Lenovo's agreement to postpone and/or cancel certain AMD
products and to achieve Intel exclusivity in certain segments (see section 2.7).

274
Presentation by (Intel Executive) oflO January 2003 entitled 'Dell FIH '04 MC? Intel submission
of 2 June 2008, annex 2, document 21, p. 24.

Intel presentation of 5 February 2003 entitled 'Briefingfor Dell Executive Dinner',. Intel submission
of2 June 2008, annex 2, document 92, p. 7.

Email from (Intel Executive) to (Intel Senior Executive) and (Intel Executive) of 17 February 2006
entitled "FW: Dell CEO: Co. Has Made No Plans To Use AMD Chips". Intel submission of 2 June
2002, annex 1, document 14.

Email from (Intel Senior Executive) to (Intel Executive) and (Intel Executive) of 17 February 2006
entitled "RE: Dell CEO: Co. Has Made No Plans To Use AMD Chips". Intel submission of 2 June
2002, annex 1, document 14.

E-mail from (Intel Senior Executive) to (Lenovo Senior Executive) of 18 June 2006, entitled "Re:
statu check...". Intel submission of2 June 2008, Annex 2, Document 2.

Idem.
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2.3.4.3. Intel's arguments

(243) Intel argues that its rebates to Dell were not conditioned on exclusivity.280

According to Intel, the evidence quoted by the Commssion in the 26 July 2007 SO

"does not legitimately support an inference of an exclusivity agreement between
Intel and Dell. ,,281

(244) Intel argues that the Commission has been relying on documents drafted by a Dell
executive (...) who did not take proper account of the actual content of the
discussions between Intel and Dell.282 Instead, Intel refers to a declaration drawn

up by (Intel Executive) ofIntel,28 and to statements from (Dell Executive), another

Dell executive who was at high level meetings,284 both of which Intel argues would
demonstrate that the Intel rebates to Dell were not conditionaL.

(245) Intel argues that there were two "schools of thought" within Dell, with one school
believing that Intel would hur Dell and the other school believing that things
would improve. According to Intel therefore, the Commission has not shown that
anyone in a decision-making position at Dell would have belonged to the former
schoolofthought,285

(246) Furthermore, Intel argues that it did not penalise Dell when it began also sourcing
)(86 CPUs from AMD in 2006,z86

(247) Each of these claims is addressed in recitals (248) to (289). In addition, the
Commission wil also analyse arguments concerning the interpretation of certain
evidence stemming from Intel raised by Intel in a submission of 5 February 2009,
and arguments made by Intel in a submission of 2 March 2009 on the basis of
extracts from depositions of certain Dell executives in the context of the private
litigation between Intel and AMD in the US State of Delaware, are examied in
recitals (290) to (322).

a) The accuracy of the documents authored by (Dell executive)

280
Intel Reply to the 26 July 2007 SO, paragraph 132.

Intel Reply to the 26 July 2007 SO, paragraph 137.

Intel Reply to the 26 July 2007 SO, paragraph 162.

Intel Reply to the 26 July 2007 SO, paragraph 162.

Intel Reply to the 26 July 2007 SO, paragraph 163.

Intel Reply to the 26 July 2007 SO, paragraph 165.

Intel Reply to the 26 July 2007 SO, paragraph 168.
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(248) The Commission's fie contains two emails in which

(Dell executive )287 describes the consequences of Dell switching par of its supply
requirements to AMD to his superiors. In these emails.Mr. (Dell executive) states

in particular: "(Intel senior executive)/ (Intel senior executive) are prepared for

(all-out war) if Dell joins the AMD exodus. We get ZERO MCP for at least one
quarter while Intel 'investigates the details' (...) We'll also have to bite and scratch

to even hold 50%, including a commitment to NOT ship in Corporate. If we go in

Opti, they cut it to -c20% and use the added MCP to compete against US,,;288 and "It

looks 100% certain that Intel wil take MCP to ZERO for at least one quarter while

they 'review all of the numbers and implications.' (..) Appears likely that Intel
would take MCP to -c25% of current levels UNLESS we agree up front not to ship

into (Product line). Ifwe do that, we're in 'détente' mode and can keep MPC (sic) at

50%. However, we don't meet (AMD Senior Executive)'s T&Cs (Terms and
Conditions). So, I would plan on MCP at -c20% levels ifwe execute AMD across

(Product line )and (Product line )as AMD wants. ,,289

(249) According to Intel, the basis for (Dell executive)'s statement is unclear. (Dell
executive) would not have participated in discussions between (Intel senior
executive) and (Dell senior executive).290 Intel provided the Commission with a

written declaration by (Intel executive). In this declaration, (Intel
executive ) declares that he is "not aware of Intel ever conditioning all or a portion
of the MCP or other discounts that Intel provided to Dell on Dell's agreement to
purchase microprocessors exclusively from Intel", and that he is "also not aware of

any threat being made by Intel to signifcantly reduce Dell's MCP discounts or
otherwise cause Dell to suffer repercussions if Dell were to begin purchasing
microprocessors from AMD. ,,291 Intel indicates that, unlike (Dell executive), (Intel

executive )participated in the meetings between Dell and Intel at the highest leveL.

Intel implies that (Dell executive)'s description is misinformed and that the proper
description of the conditionality of the Intel rebates, or lack thereof, is that
contained in the declaration of (Intel executive).

287
(Dell Executive) describes his role in Intel in these terms: "I'm in our procurement group and
manage the overall relationship with Intél, specifcally our microprocessor commodity strategy,
and I also coordinate all of the interface with Intel across the engineering and marketing and
business groups." (Deposition of (Dell executive) before the US Federal Trade Commission (FTC)
on 1 1 February 1999, pp. 5-6. Dell submission of 12 July 2006, annex 1.

See recital (229). This email was quoted in paragraph 109 of the 26 July 2007 SO.

See recital (231). This email was quoted in paragraph 111 of the 26 July 2007 SO.

Intel Reply to the 26 July 2007 SO, paragraph 162.

Declaration of (Intel executive). Intel Reply to the 26 July 2007 SO. Annex 89, paragrph 4.
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(250) Intel's arguments are not convincing. First, it is factually incorrect to state that the
basis for (Dell executive)'s messages is unclear. Indeed, (Dell Executive)'s email of
26 February 2004 begins with "Boss, here's an outline of the framework we

discussed with InteL. ,,292 (Dell executive)'s message was clearly written after a

discussion between Dell and Intel. It also appears that it was written in preparation
for a discussion (...), and that the matters which (Dell executive) described, in

particular Intel's preparedness for strong reaction (portrayed by (Dell executive) as

Intel being "prepared for (all-out war)"), were going to be discussed in the high
level meeting.

(251) Moreover, it is incorrect that (Dell executive) was not aware of Intel's
communications. (... J. The procurement of CPU s from Intel was (Dell executive)'s

principal responsibility at Dell in 1999, and in that role he has already testified
before the US FTC in February 1999. In the question and answer session, (Dell
executive) responded as follows: "Q. (by (...), Intel's lawyer) Now I think you did

say that the relationship with Intel and procurement of chips from Intel is your
principal responsibility? A. Yes. Q. I want to ask you a few questions about Dell's

relationship with Intel. A. Okay. ,,293

(252) In its submission of 5 February 2009 related to the Commission letter of 19
December 2008, Intel argued that "the deposition took place nearly four years
before the start of the exclusivity period alleged in the SO and thus cannot support

a claim of an exclusivity agreement during the SO period. ,,294 However, in material

from the Delaware litigation submitted by Intel, when confronted with his
testimony of 1999 and asked about the position he held between that time and the
time (.. .), (Dell executive) stated that "Q. (.. .)were you stil in charge ofwhåt's the

Intel relationship overall? A. . Not per se, but there were continual executive
meetings, and so Ï was involved in the -- the coordination of many of those. ,,295
Furtermore (Dell executive) also testified that "rUnformally, because I had dealt
with Intel quite extensively over the yef!rs, I adopted somewhat of an informal role

as -- as attempting to help facilitate the relationship.,,296 Thus, the Commssion
concludes on that basis, that (Dell executive) continued to be closely involved in

292 Email from (Dell executive) to (Dell executive) of 26 February 2004 entitled 'OUTLINE', p. L.
F073-L0000932L.

293
Deposition of(Dell executive) before the FTC, 11 February 1999. Dell submission of 12 July 2006.

Annex 1, p. 52.

Intel submission of 5 February 2009 related to the Commission letter of 19 December 2008.
294

295
Deposition of (Dell executive) before the US District Court of Delaware on 13 January 2009, p. 16,
provided to the Commission by letter of 17 March 2009.

Deposition of(Dell executive) before the US Distrct Court of Delaware on 13 January 2009, p. 17.
Intel submission of 17 March 2009.
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