
Case 2:O8-cv-OO6O9-BES-GWF Docament 58 Filad 07/20/2099 Page 1 of 25

E, sa R:crrsE.tgw,uuaR.o x.. vou -E?ttEF'En syaFr.j/jk''a
Genera

2
KENNETH H ABBE Cal Bar No 1724163 ERIC D. EDVONDSUN. bC Bario. 225473 i JIL 2 1 /025 ,
FEDERAL TRADE COVMISSION ! )

4 90 1 Nlarkqt St., Suite 570 ' i - 
. p,yry.r( -7 k , 'u I:y..r 7. : -:.!. $ tsan Franclsco CA 94103 ..' )( . 7i ,,,(j-/,5 i5 848-5182 -5179 -5100 oiwiri'i:ï 0F 1t2kTelephgne: (4 ) , , IIE,aLJT

Facslplle: (4 15) 848-5 1 84 . --Lz=----6 
1: kabbe@ ftc.gov; eedmondson@ ftc.gove-mal

7 GREGORV 
.A sRow ER

Upitsd states Attorney8
Dlstnct of N evada
Blaine T W elsh9 fs
N evada ar N 0q4790
A ssistant U nited States Attorney1 0
333 Las V egas Boulevard South, Suite 5000

1 1 Las V egas, N evada 89 10 1
Phone: (702) 388-6336

12 Fax: (702) 388-6787
Blaine.W elsh@ usdoi,aov

l 3
Attorneys for Plaintiff

14 FEDERA L TRAD E COM M ISSION

1 5
UN ITED STATES DISTRICT COURT

16 DISTRICT OF NEVADA

1 7

l 8
FEDERAL TRADE COM M ISSION, Case no. 2:0mCV-00609-BES-GW F

1 9
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CITY W EST ADVANTAGE, INC., INJUNCTION
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23 Defendants.

24

25 f Federal Trade Commission (ttFTC'' or ççcommission''), has f'iled itsPlaintif
26 Complaint for permanent injunction and other relief pursuant to Sections 13(b) and
27 vv ,, d19(a) of the Federal Trade Commission Act ( FTC Act )

, 15 U.S.C. jj 53(b) an
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

Case nO.2:08-CV-00609-BES-GWF 

DEt'UT 

16 

17 

18 

19 

20 

21 

22 

v. FINAL JUDGMENT 

CITY WEST ADVANTAGE, INC., 
et aI., 

o PERMANENT 
INJUNCTION 

23 Defendants. 

24 

25 

26 

27 

28 

Plaintiff Federal Trade Commission ("FTC" or "Commission"), has filed its 

Complaint for permanent injunction and other relief pursuant to Sections 13(b) and 

19(a) of the Federal Trade Commission Act ("FTC Act"), IS U.S.C. §§ 53(b) and 
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1 57b(a), and the Telemarketing and Consumer Fraud and Abuse Prevention Act

2 (tç-felemarketing Act''), 15 U.S.C. jj 6101 et seq., charging Defendants City W est

3 Advantage, lnc. and Jam es S. Slemboski with violating Section 5 of the FTC Act, 15

4 U.S.C. j 45, and the FTC'S Telemarketing Sales Rule (44TSR''), 16 C.F.R. Part 310.

5 Plaintiff FTC and Defendants City W est A dvantage, lnc. and Jam es S.

6 Slem boski have agreed to the entry of this Stipulated Final Judgm ent and Order for

7 Permanent lnjunction (ûtorder'') by this Court to resolve al1 matters of dispute

8 between them in this action.

9 NOW , THEREFO RE, Plaintiff FTC and Defendants City W est Advantage,

10 lnc. and Jam es S. Slem boski having requested the Court to enter this O rder,

l 1 IT IS H EREBY O RD ER ED , ADJU DG ED AN D DECR EED as follow s:

1 2

13 FIND IN G S

14 1. This Court has jurisdiction of the subject matter and the parties.

1 5 2. V enue is proper to all parties in the D istrict of N evada.

16 3. The activities of Defendants are or were in or affecting commerce, as

l 7 defined in the FTC Act, 15 U.S.C. j 44.

18 4. The Complaint states a claim upon which relief may be granted against

19 Defendants under jj 5(a)(1), l3(b), and 19 of the FTC Act, 15 U.S.C. jj 45(a)(1),

20 53(b) and 5717,. and under the TSR, l 6 C.F.R. Part 3-10. .. + <
.. z- r ..

5. Defendants have waived any an'd all rights that may arise under the2 l

22 Equal Access to Justice Acty 28 U.S.C. j 24 12, amended by Pub. L. 104-12 1, 1 10

23 Stat. 847, 863-64 (1996).

24 6. Plaintiff and Defendants waive all rights to seek appellate review or

25 otherwise challenged or contest the validity of this Order. Defendants further waive

26 and release any claim they m ay have against the Commission, its employees, agents,

27 and representatives.

2 8
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I 57b(a), and the Telemarketing and Consumer Fraud and Abuse Prevention Act 

2 ("Telemarketing Act"), IS U.S.C. §§ 6101 et seq., charging Defendants City West 

3 Advantage, Inc. and James S. Slemboski with violating Section 5 of the FTC Act, IS 

4 U.S.C. § 45, and the FTC's Telemarketing Sales Rule ("TSR"), 16 C.F.R. Part 310. 

5 Plaintiff FTC and Defendants City West Advantage, Inc. and James S. 

6 Slemboski have agreed to the entry of this Stipulated Final Judgment and Order for 

7 Permanent Injunction ("Order") by this Court to resolve all matters of dispute 

8 between them in this action. 

9 NOW, THEREFORE, Plaintiff FTC and Defendants City West Advantage, 

10 Inc. and James S. Slemboski having requested the Court to enter this Order, 

II IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 

12 

13 

14 

IS 

16 

I. 

2. 

3. 

FINDINGS 

This Court has jurisdiction of the subject matter and the parties. 

Venue is proper to all parties in the District of Nevada. 

The activities of Defendants are or were in or affecting commerce, as 

17 defined in the FTC Act, IS U.S.C. § 44. 

18 4. The Complaint states a claim upon which relief may be granted against 

19 Defendants under §§ 5(a)(I), 13(b), and 19 of the FTC Act, IS U.S.C. §§ 45(a)(l), 

20 53(b) and 57b; and under the TSR, 16 C.F.R. Part JIO .. 
. '. .. .... ',< 

21 5. Defendants have waived any arid all rights that' may arise under the 

22 Equal Access to Justice Act, 28 U.S.C. § 2412, amended by Pub. L. 104-121, 110 

23 Stat. 847, 863-64 (I996). 

24 6. Plaintiff and Defendants waive all rights to seek appellate review or 

25 otherwise challenged or contest the validity of this Order. Defendants further waive 

26 and release any claim they may have against the Commission, its employees, agents, 

27 and representatives. 

28 
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1 7. Entry of this Order is in the public interest.

2 8. This Order is for settlement purposes only, and does not constitute and

3 shall not be interpreted to constitute an admission by Defendants or a finding that the

4 law has been violated as alleged in the Complaint, or to the facts alleged in the

5 Complaint, other than jurisdictional facts, are true.

6

7 O R DER

8 D EFIN ITIO N S

9 1 . HBilling information'' m eans any data that enables any person to access

10 a consumer's account, including but not limited to a credit card, checking, savings,

1 1 share or sim ilar account, utility bill, mortgage loan account, or debit card.

12 2. Wclear and conspicuous statem ent,'' or statement presented Gclearly

13 and conspicuously'' m eans

14 a. in print com munications, the m essage shall be in a type size and

15 location sufficiently noticeable for an ordinary consum er to read

16 and comprehend it, in print that contrasts with the background

17 against which it appears;

18 b. in oral communications, the message shall be delivered in a

19 volum e and cadence sufficient for an ordinary consumer to hear

20 and comprehend it;

2 1 c. in communications m ade through an electronic m edium

22 (including but not limited to television, video, radio, and
23 interactive media including but not limited to the lnternet, online

24 services and software), the message shall be presented

25 simultaneously in both the audio and visual portions of the

26 communication, ln any communication presented solely through

27 visual or audio means, the message may be made through the

2 8
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I 7. Entry of this Order is in the public interest. 

2 8. This Order is for settlement purposes only, and does not constitute and 

3 shall not be interpreted to constitute an admission by Defendants or a finding that the 

4 law has been violated as alleged in the Complaint, or to the facts alleged in the 

5 Complaint, other than jurisdictional facts, are true. 

6 

7 

8 

9 I. 

ORDER 

DEFINITIONS 

"Billing information" means any data that enables any person to access 

lOa consumer's account, including but not limited to a credit card, checking, savings, 

II share or similar account, utility bill, mortgage loan account, or debit card. 

12 2. "Clear and conspicuous statement," or statement presented "clearly 

13 and conspicuously" means 

14 a. in print communications, the message shall be in a type size and 

15 location sufficiently noticeable for an ordinary consumer to read 

16 and comprehend it, in print that contrasts with the background 

17 against which it appears; 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

b. 

c. 

in oral communications, the message shall be delivered in a 

volume and cadence sufficient for an ordinary consumer to hear 

and comprehend it; 

in communications made through an electronic medium 

(including but not limited to television, video, radio, and 

interactive media including but not limited to the Internet, online 

services and software), the message shall be presented 

simultaneously in both the audio and visual portions of the 

communication. In any communication presented solely through 

visual or audio means, the message may be made through the 
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1 same means in which the communication is presented. ln any

2 com munication dissem inated by means of an interactive

3 electronic medium, including but not limited to the lnternet,

4 online services or software, a disclosure must be unavoidable and

5 presented prior to the consum er incurring any tinancial

6 obligation. A ny audio m essage shall be delivered in a volum e

7 and cadence sufficient for an ordinary consum er to hear and

8 comprehend it. Any visual message shall be of a size and shade,

9 with a degree of contrast to the background against which it

10 appears and shall appear on the screen for a duration and in a

1 1 location sufficiently noticeable for an ordinary consum er to read

l 2 and com prehend it; and

13 d. regardless of the m edium used to dissem inate it, the m essage

14 shall be in understandable language and syntax. Nothing contrary

l 5 to, inconsistent with, or in m itigation of the m essage shall be used

16 in any com m unication.

1 7 3. çûcorporate Defendant'' means City W est Advantage, lnc., also doing

18 business as ççunified Servicesy'' and its successors and assigns.

19 4. Wcustom er '' Hseller,'' Gtelem arketers'' and Gtelem arketing'' are

20 defined as in Section 3 10.2 of the TSR, 1 6 C.F.R. j 310.2.

2 1 5. ççDefendants'' means the lndividual Defendant and the Corporate

22 Defendant, individually, collectively, or in any combination.

23 6. WD ocum ent'' m eans any m aterials listed in Federa! Rule of Civil

24 Procedure 34(a), and includes writings, drawings, graphs, charts, photographs, audio

25 and video recordings, computer recordss and any other data compilations from which

26 information can be obtained and translated, if necessary, into reasonably usable form

2 7

2 8
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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d. 

same means in which the communication is presented. In any 

communication disseminated by means of an interactive 

electronic medium, including but not limited to the Internet, 

online services or software, a disclosure must be unavoidable and 

presented prior to the consumer incurring any financial 

obligation. Any audio message shall be delivered in a volume 

and cadence sufficient for an ordinary consumer to hear and 

comprehend it. Any visual message shall be of a size and shade, 

with a degree of contrast to the background against which it 

appears and shall appear on the screen for a duration and in a 

location sufficiently noticeable for an ordinary consumer to read 

and comprehend it; and 

regardless of the medium used to disseminate it, the message 

shall be in understandable language and syntax. Nothing contrary 

to, inconsistent with, or in mitigation of the message shall be used 

in any communication. 

3. "Corporate Defendant" means City West Advantage, Inc., also doing 

business as "Unified Services," and its successors and assigns. 

4. "Customer," "seller," "telemarketer," and "telemarketing" are 

defined as in Section 310.2 of the TSR, 16 C.F .R. § 310.2. 

5. "Defendants" means the Individual Defendant and the Corporate 

Defendant, individually, collectively, or in any combination. 

6. "Document" means any materials listed in Federal Rule of Civil 

Procedure 34(a), and includes writings, drawings, graphs, charts, photographs, audio 

and video recordings, computer records, and any other data compilations from which 

information can be obtained and translated, if necessary, into reasonably usable form 
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1 through detection devices. A draft or non-identical copy is a separate document

2 within the m eaning of the term .

3 7. 66lndividual D efendant'' m eans Jam es S. Slem boski.

4 8. KEM aterial'' m eans likely to affect a person's choice of, or conduct

5 regarding, goods or services,

6 9. KNegative O ption Feature'' m eans, in an offer or agreem ent to sell or

7 provide any product or service, a provision under which the consum er's silence or

8 failure to take an affirmative action to reject products or services or to cancel the

9 agreem ent is interpreted by the seller or provider as acceptance of the offer. Offers

10 and agreem ents w ith negative option features include, but are not lim ited to

1 l a. free or introductory price trial offers in w hich the consum er

12 receives a product or service for free or at a nom inal or

13 introductory price for an initial period and will incur an

14 obligation to pay or pay a greater am ount for the product or

1 5 service if he or she does not take affirmative action to cancel,

16 reject, or return the product or service before the end of that

17 period;

1 8 b. continuity plans in which, subsequent to the consumer's

1 9 agreem ent to the plan, the seller or provider autom atically ships

20 products to a consumer unless the consumer notifies the seller or

2 1 provider within a certain time not to ship the products; and

22 c. automatic renewal plans in which the seller or provider

23 automatically renews the agreement and charges the consumer

24 unless the consum er cancels before the renewal.

25 10. û%person'' m eans a natural person, an organization or other legal entity,

26 including a corporation, partnership, sole proprietorship, lim ited liability com pany,

27 association, cooperative, or any other group or combination acting as an entity.

2 8
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through detection devices. A draft or non-identical copy is a separate document 

within the meaning of the term. 

7. "Individual Defendant" means James S. Slemboski. 

8. "Material" means likely to affect a person's choice of, or conduct 

regarding, goods or services. 

9. "Negative Option Feature" means, in an offer or agreement to sell or 

provide any product or service, a provision under which the consumer's silence or 

failure to take an affirmative action to reject products or services or to cancel the 

agreement is interpreted by the seller or provider as acceptance of the offer. Offers 

and agreements with negative option features include, but are not limited to 

10. 

a. free or introductory price trial offers in which the consumer 

receives a product or service for free or at a nominal or 

introductory price for an initial period and will incur an 

obligation to payor pay a greater amount for the product or 

service if he or she does not take affirmative action to cancel, 

reject, or return the product or service before the end of that 

period; 

b. 

c. 

continuity plans in which, subsequent to the consumer's 

agreement to the plan, the seller or provider automatically ships 

products to a consumer unless the consumer notifies the seller or 

provider within a certain time not to ship the products; and 

automatic renewal plans in which the seller or provider 

automatically renews the agreement and charges the consumer 

unless the consumer cancels before the renewal. 

"Person" means a natural person, an organization or other legal entity, 

26 including a corporation, partnership, sole proprietorship, limited liability company, 

27 association, cooperative, or any other group or combination acting as an entity. 

28 
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1 1 1 . HRepresentatives'' means Defendants' ofticers, agents, directors,

2 servants, employees, salespersons, independent contractors, attorneys, corporations,

3 subsidiaries, affiliates, successors, and assigns, and those persons in active concert or

4 participation w ith them , who receive actual notice of this Order by personal service

5 or otherw ise, whether acting directly or through any trust, corporation, subsidiary,

6 division, or other device.

7

8 1.

9 PR OH IBITIO N ON M ISR EPRESENTA TIO NS

10 IT IS TH EREFO R E O RD ER ED that D efendants and their Representatives,

1 1 in connection w ith the advertising, prom oting, offering for sale, or sale of any

l 2 product or service, are hereby permanently restrained and enjoined from
l 3 m isrepresenting, or assisting others in m isrepresenting, expressly or by im plication,

14 any m aterial fact, including but not lim ited to

15 A That a product or service is offered on a ttfree '' Gttrial '' or tçno

16 obligation'' basis, or w ords of sim ilar import, denoting or im plying the

17 absence of any obligation on the part of the recipient of the offer to

18 affirm atively act in order to avoid charges if, in fact, a charge will be

19 assessed pursuant to the offer unless the consumer takes affirmative

20 action to cancel;

2 l B. The amount that a consumer will be charged or billed;

22 C. That a consumer will not be charged or billed',

23 D. The timing or manner of any charge or bill (including but not limited to
24 the date of the charge and whether it will be a credit card charge or a

25 checking account debit);

26 E. The length of any trial period that consumers receive before being

27 charged or billed; and

2 8

Stipulated Final Judgment and Order 6

Case 2:08-cv-00609-BES-GWF     Document 59      Filed 07/21/2009     Page 6 of 25

Case 2:08-cv-00609-BES-GWF Document 58 Filed 07/20/2009 Page 6 of 25 

I II. "Representatives" means Defendants' officers, agents, directors, 

2 servants, employees, salespersons, independent contractors, attorneys, corporations, 

3 subsidiaries, affiliates, successors, and assigns, and those persons in active concert or 

4 participation with them, who receive actual notice of this Order by personal service 

5 or otherwise, whether acting directly or through any trust, corporation, subsidiary, 

6 division, or other device. 

7 

8 I. 

9 PROHIBITION ON MISREPRESENT A TIONS 

10 IT IS THEREFORE ORDERED that Defendants and their Representatives, 

II in connection with the advertising, promoting, offering for sale, or sale of any 

12 product or service, are hereby permanently restrained and enjoined from 

13 misrepresenting, or assisting others in misrepresenting, expressly or by implication, 

14 any material fact, including but not limited to 

IS A. That a product or service is offered on a "free," "trial," or "no 

16 obligation" basis, or words of similar import, denoting or implying the 

17 absence of any obligation on the part of the recipient of the offer to 

18 affirmatively act in order to avoid charges if, in fact, a charge will be 

19 assessed pursuant to the offer unless the consumer takes affirmative 

20 action to cancel; 

21 

22 

23 

24 

25 

26 

27 

28 

B. 

C. 

D. 

E. 

The amount that a consumer will be charged or billed; 

That a consumer will not be charged or billed; 

The timing or manner of any charge or bill (including but not limited to 

the date of the charge and whether it will be a credit card charge or a 

checking account debit); 

The length of any trial period that consumers receive before being 

charged or billed; and 

Stipulated Final Judgment and Order 6 
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1 F. That a consumer purchased or agreed to purchase a product or service,

2 or that a transaction has been authorized by a consum er, including but

3 not lim ited to through mailings, email, billings, credit card charges, and

4 checking account debits.

5

6 II.

7 REQUIRED DISCLOSURES
8 IT IS FU RTH ER O R DER ED that Defendants and their Representatives, in

9 connection with the advertising, promoting, offering for sale, or sale of any product

10 or service, shall

1 1 A. Clearly and conspicuously discloses before consumers are asked to pay

12 m oney, subm it consideration, or reveal billing inform ation,

13 l . a11 fees and costs;

14 2. a11 material restrictions, limitations, or conditions applicable to

15 the purchase, receipt, or use of the product or service that is the

l 6 subject of the offer (including any promotion associated with free

17 products or services, or products or services available on a trial

18 basis);
19 3. a11 material term s and conditions of any cancellation or refund

20 policy, including but not lim ited to informing consum ers if no

2 1 cancellations or refunds are permitted; and

22 4. a11 material term s and conditions of any offer with a negative

23 option feature, including but not limited to

24 a. the dollar amount of the first paym ent and w hen it will be

25 charged, withdrawn, or become due; the dates or frequency

26 (c.g., monthly, quarterly) of all subsequent charges or

27

2 8
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I F. That a consumer purchased or agreed to purchase a product or service, 

2 or that a transaction has been authorized by a consumer, including but 

3 not limited to through mailings, email, billings, credit card charges, and 

4 checking account debits. 

5 

6 II. 

7 REQUIRED DISCLOSURES 

8 IT IS FURTHER ORDERED that Defendants and their Representatives, in 

9 connection with the advertising, promoting, offering for sale, or sale of any product 

10 or service, shall 

II A. Clearly and conspicuously disclose, before consumers are asked to pay 

12 money, submit consideration, or reveal billing information, 

13 I. all fees and costs; 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. 

3. 

4. 

all material restrictions, limitations, or conditions applicable to 

the purchase, receipt, or use of the product or service that is the 

subject of the offer (including any promotion associated with free 

products or services, or products or services available on a trial 

basis); 

all material terms and conditions of any cancellation or refund 

policy, including but not limited to informing consumers ifno 

cancellations or refunds are permitted; and 

all material terms and conditions of any offer with a negative 

option feature, including but not limited to 

a. the dollar amount of the first payment and when it will be 

charged, withdrawn, or become due; the dates or frequency 

(e.g., monthly, quarterly) of all subsequent charges or 

Stipulated Final Judgment and Order 7 
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1 paym ents; and the dollar am ount or range of costs of all

2 subsequent charges or paym ents;

3 b. when any trial period begins; the length of any trial period;

4 the specific steps and means by which a cancellation

5 request m ust be subm itted; and the date by or period w ithin

6 w hich a cancellation request m ust be received to avoid a

7 charge;

8 c. the length of any renew al period; the m anner in w hich a

9 notice not to ship or renew m ust be subm itted; the date by

10 or tim e period w ithin w hich a notice not to ship or renew

1 1 must be received to avoid shipment or renewal (c.g., two

12 weeks after the consumer is advised of an upcoming

l 3 shipment); and the telephone number, email address, or
14 street address to which such a notice m ust be directed; and

15 d. a11 m aterial conditions, lim itations and restrictions on the

1 6 ability of the consumer to use any product or service that is

17 offered ççfree '' llrisk-free '' w ith ttno obligation '' or: > F

18 GGdiscounteds'' or words of sim ilar import denoting or

19 im plying the absence of any obligation.

20 B. For any transaction involving a service, within the lesser of ten (10)
2 1 days after the date of the transaction or half the time of any trial period,

22 send the consumer written confirmation of the transaction, identified in

23 a clear and conspicuous m anner on the outside of the envelope, via first

24 class mail, that includes all the information required by Subsection A of

25 this Section and a clear and conspicuous statement of the procedures by

26 which the consumer can cancel or obtain a refund;

2 7

2 8
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B. 

payments; and the dollar amount or range of costs of all 

subsequent charges or payments; 

b. when any trial period begins; the length of any trial period; 

the specific steps and means by which a cancellation 

request must be submitted; and the date by or period within 

which a cancellation request must be received to avoid a 

charge; 

c. the length of any renewal period; the manner in which a 

notice not to ship or renew must be submitted; the date by 

or time period within which a notice not to ship or renew 

must be received to avoid shipment or renewal (e.g., two 

weeks after the consumer is advised of an upcoming 

shipment); and the telephone number, email address, or 

street address to which such a notice must be directed; and 

d. all material conditions, limitations and restrictions on the 

ability of the consumer to use any product or service that is 

offered "free," "risk-free," with "no obligation," or 

"discounted," or words of similar import denoting or 

implying the absence of any obligation. 

For any transaction involving a service, within the lesser often (10) 

days after the date of the transaction or half the time of any trial period, 

send the consumer written confirmation of the transaction, identified in 

a clear and conspicuous manner on the outside of the envelope, via first 

class mail, that includes all the information required by Subsection A of 

this Section and a clear and conspicuous statement of the procedures by 

which the consumer can cancel or obtain a refund; 

Stipulated Final Judgment and Order 8 
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1 C. For any transaction involving a product, provide written confirmation of

2 the transaction with the first product shipment that includes all of the

3 information required by Subsection A of this Section and a clear and

4 conspicuous statement of the procedures by which the consumer can

5 cancel or obtain a refund;

6 D. At least thirty (30) days prior to renewing a consumer's membership,

7 subscription or agreement to purchase for any service (in the case of a

8 membership, subscription or agreement whose term is six (6) months or

9 longer) and prior to the submission for payment of a consumer's billing
10 inform ation for such services, send the consum er written confirm ation

1 1 of such renewal, identified in a clear and conspicuous manner on the

12 outside of the envelope, via first class m ail that includes all the

13 inform ation required by Subsections A .1, A .2 and A .4 of this Section

14 and a clear and conspicuous statement of the procedures by which the

15 consum er can cancel such renew al.

1 6

17 111.

18 EXPRESS INFORM ED CONSENT

19 IT IS FURTH ER ORDERED that Defendants and their Representatives, in

20 connection with the advertising, promoting, offering for sale, or sale of any product

2 1 or service, are hereby enjoined from directly or indirectly using billing information
22 to obtain paym ent in connection with the marketing of any product or service,

23 without the express inform ed consent of the consum er, w hich shall include consent

24 to be charged for the product or service using a specified billing account, and the

25 clear and conspicuous disclosure of the inform ation identified in Section 11 of this

26 Order entitled <<lkequired Disclosures'' in close proximity to the consumer's express

27 consent to purchase such products or services. In connection w ith an offer or

2 8
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c. 

D. 

For any transaction involving a product, provide written confirmation of 

the transaction with the first product shipment that includes all of the 

information required by Subsection A of this Section and a clear and 

conspicuous statement of the procedures by which the consumer can 

cancel or obtain a refund; 

At least thirty (30) days prior to renewing a consumer's membership, 

subscription or agreement to purchase for any service (in the case of a 

membership, subscription or agreement whose term is six (6) months or 

longer) and prior to the submission for payment of a consumer's billing 

information for such services, send the consumer written confirmation 

of such renewal, identified in a clear and conspicuous manner on the 

outside of the envelope, via first class mail that includes all the 

information required by Subsections A.I, A.2 and A.4 of this Section 

and a clear and conspicuous statement of the procedures by which the 

consumer can cancel such renewal. 

17 III. 

18 EXPRESS INFORMED CONSENT 

19 IT IS FURTHER ORDERED that Defendants and their Representatives, in 

20 connection with the advertising, promoting, offering for sale, or sale of any product 

21 or service, are hereby enjoined from directly or indirectly using billing information 

22 to obtain payment in connection with the marketing of any product or service, 

23 without the express informed consent of the consumer, which shall include consent 

24 to be charged for the product or service using a specified billing account, and the 

25 clear and conspicuous disclosure of the information identified in Section II of this 

26 Order entitled "Required Disclosures" in close proximity to the consumer's express 

27 consent to purchase such products or services. In connection with an offer or 

28 
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1 agreement with a negative option feature, the following requirements must be met to

2 evidence express inform ed consent:

3 A . The consum er's express w ritten authorization to purchase the product or

4 service that is the subject of the transaction and the consumer's
5 authorization to assess a charge against a specified account for paym ent.

6 Such authorization must include the consumer's signature (the term

7 tçsignature'' includes a veritiable electronic or digital form of signature,

8 to the extent such form of signature is recognized as a valid signature

9 under applicable federal law or state contract lawl; or

10 B. The consum er's express oral authorization to purchase the product or

1 1 service that is the subject of the transaction and the consumer's
12 authorization to assess a charge against a specified account for paym ent

13 for that product or service that is audio-recorded, as follows

14 l . the recording must evidence that the consumer, during that

15 transaction, at a minimum, has provided the last four (4) digits of

l 6 the account number to be charged;

17 2. the recording m ust evidence that the disclosure requirem ents of

18 Section 11 of this Order entitled ttlkequired Disclosures'' have

19 been com plied w ith;

20 3. the recording m ust include the entirety of the transaction;

2 1 4. the recording can be identified and located by either the

22 consumer's nam e or telephone number', and

23 5. a copy of the recording is provided upon request to the consum er,

24 the consum er's bank, credit or debit card company or other

25 billing entity, state attorney general or consum er protection

26 agency, and the Commission.

2 7

2 8
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1 agreement with a negative option feature, the following requirements must be met to 

2 evidence express informed consent: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. 

B. 

The consumer's express written authorization to purchase the product or 

service that is the subject of the transaction and the consumer's 

authorization to assess a charge against a specified account for payment. 

Such authorization must include the consumer's signature (the term 

"signature" includes a verifiable electronic or digital form of signature, 

to the extent such form of signature is recognized as a valid signature 

under applicable federal law or state contract law); or 

The consumer's express oral authorization to purchase the product or 

service that is the subject of the transaction and the consumer's 

authorization to assess a charge against a specified account for payment 

for that product or service that is audio-recorded, as follows 

1. the recording must evidence that the consumer, during that 

transaction, at a minimum, has provided the last four (4) digits of 

the account number to be charged; 

2. 

3. 

4. 

5. 

the recording must evidence that the disclosure requirements of 

Section II of this Order entitled "Required Disclosures" have 

been complied with; 

the recording must include the entirety of the transaction; 

the recording can be identified and located by either the 

consumer's name or telephone number; and 

a copy of the recording is provided upon request to the consumer, 

the consumer's bank, credit or debit card company or other 

billing entity, state attorney general or consumer protection 

agency, and the Commission. 
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1 IV .

2 PR O H IBITIO N S O N VIO LATING TH E

3 TELEM A RK ETIN G SA LES RU LE

4 IT IS FUR TH ER O R D ER ED that D efendants and their Representatives, in

5 connection w ith the advertising, prom oting, offering for sale, or sale of any product

6 or service, by telephone or otherw ise in com m erce, are hereby perm anently

7 restrained and enjoined from violating, or assisting others in violating, any provision
8 of the Telem arketing Sales Rule, 16 C.F.R . Pal4 310, including, but not lim ited to:

9 A. Section 310.3(a)(2)(iv), which prohibits misrepresenting any material

10 aspect of the nature or term s of the seller's refund, cancellation,

1 1 exchange, or repurchase policies;

12 B. Section 3 l0.3(a)(2)(i), which prohibits misrepresenting the total costs to

1 3 purchase, receive, or use any goods or services that are the subject of a

14 sales offer;

15 C. Section 3 10.4(a)(6), which prohibits causing billing information to be
16 subm itted for paym ent w ithout the express infonned consent of the

1 7 custom er;

18 D. Section 3 l0.4(b)(l)(iii)(A), which prohibits telemarketers from
19 engaging in, or sellers from causing a telemarketer to engage in, causing

20 any telephone to ring, or engaging any person in telephone

2 1 conversation, repeatedly or continuously with intent to annoy, abuse, or

22 harass any person at the called number; or

23 E. Section 3 10.4(b)(1)(iii)(A), which prohibits telemarketers from
24 engaging in, or sellers from causing a telem arketer to engage in certain

25 conduct, including, inter alia, initiating any outbound telephone call to a

26 person w hen that person previously has stated that he or she does not

27

2 8
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IV. 

2 PROHIBITIONS ON VIOLATING THE 

3 TELEMARKETING SALES RULE 

4 IT IS FURTHER ORDERED that Defendants and their Representatives, in 

5 connection with the advertising, promoting, offering for sale, or sale of any product 

6 or service, by telephone or otherwise in commerce, are hereby permanently 

7 restrained and enjoined from violating, or assisting others in violating, any provision 

8 of the Telemarketing Sales Rule, 16 C.F.R. Part 310, including, but not limited to: 

9 A. Section 310.3(a)(2)(iv), which prohibits misrepresenting any material 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B. 

C. 

D. 

E. 

aspect of the nature or terms of the seller's refund, cancellation, 

exchange, or repurchase policies; 

Section 310.3(a)(2)(i), which prohibits misrepresenting the total costs to 

purchase, receive, or use any goods or services that are the subject of a 

sales offer; 

Section 31 0.4(a)(6), which prohibits causing billing information to be 

submitted for payment without the express informed consent of the 

customer; 

Section 31 O.4(b)(1 )(iii)(A), which prohibits telemarketers from 

engaging in, or sellers from causing a telemarketer to engage in, causing 

any telephone to ring, or engaging any person in telephone 

conversation, repeatedly or continuously with intent to annoy, abuse, or 

harass any person at the called number; or 

Section 31 O.4(b )(1 )(iii)(A), which prohibits telemarketers from 

engaging in, or sellers from causing a telemarketer to engage in certain 

conduct, including, inter alia, initiating any outbound telephone call to a 

person when that person previously has stated that he or she does not 
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1 wish to receive an outbound telephone call made by or on behalf of the

2 seller w hose goods or services are being offered.

3

4 V .

5 PROHIBITIONS AGAINST DISTRIBUTION OF

6 C USTO M ER IN FO RM A TIO N

7 IT IS FURTHER ORDERED that Defendants and their Representatives are

8 permanently restrained and enjoined from selling, renting, leasing, transferring or
9 otherw ise disclosing the nam e, address, telephone num ber, credit or debit card

10 num ber, bank account num ber, em ail address, or other identifying inform ation of any

1 1 person who provided any such information to Defendants at any time in connection

12 with the telem arketing of any product or service.

l 3 Provided, however, that Defendants may disclose such identifying information

14 to a 1aw enforcem ent agency or as required by any law , regulation, or court order.

15 Additionally, D efendants shall turn over any electronic custom er lists in their

16 possession, custody or control to the Com m ission for consum er redressirrovï#c#

17 that D efendants' paym ent obligations under Section V l shall not be increased as a

1 8 result of such disclosure.

1 9

20 VI.

21 M ONETARY JUDGM ENT AND CONSUM ER REDRESS

22 IT IS FU RTH ER O R DERED that:

23 A. Judgment in the amount of $6,885,100 is hereby entered against

24 Defendants, jointly and severally, as equitable monetary relief, in favor of the

25 Commission; provided, that this judgment amount, except such amounts specified in
26 Section VI.B., shall be suspended upon Defendants' fulfillment of the payment

27 obligations set forth therein.

2 8
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1 wish to receive an outbound telephone call made by or on behalf of the 

2 seller whose goods or services are being offered. 

3 

4 V. 

5 PROHIBITIONS AGAINST DISTRIBUTION OF 

6 CUSTOMER INFORMATION 

7 IT IS FURTHER ORDERED that Defendants and their Representatives are 

8 permanently restrained and enjoined from selling, renting, leasing, transferring or 

9 otherwise disclosing the name, address, telephone number, credit or debit card 

10 number, bank account number, email address, or other identifying information of any 

11 person who provided any such information to Defendants at any time in connection 

12 with the telemarketing of any product or service. 

13 Provided, however, that Defendants may disclose such identifying information 

14 to a law enforcement agency or as required by any law, regulation, or court order. 

15 Additionally, Defendants shall turn over any electronic customer lists in their 

16 possession, custody or control to the Commission for consumer redress; provided 

17 that Defendants' payment obligations under Section VI shall not be increased as a 

18 result of such disclosure. 

19 

20 VI. 

21 MONETARY JUDGMENT AND CONSUMER REDRESS 

22 IT IS FURTHER ORDERED that: 

23 A. Judgment in the amount of$6,885,100 is hereby entered against 

24 Defendants, jointly and severally, as equitable monetary relief, in favor of the 

25 Commission; provided, that this judgment amount, except such amounts specified in 

26 Section VI.B., shall be suspended upon Defendants' fulfillment of the payment 

27 obligations set forth therein. 

28 
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l B. Individual Defendant shall pay $70,000 to the FTC within seven (7)

2 business days after receiving notice of the entry of this Final Order.

3 C. After lndividual Defendant makes the paym ent to the Commission

4 required by Sections Vl.A and Vl.B, but no later than two hundred seventy (270)
5 days after entry of this Order by the Court, lndividual Defendant shall transfer to the

6 Internal Revenue Service $230,000 as paym ent for lndividual Defendant's federal

7 income tax liability for the 2008 tax year. W ithin five (5) days of such payment,

8 Individual Defendant shall provide proof of the paym ent to the FTC.

9 D. lf, on the two hundred seventy-first (27 l st) day after entry of this Order
10 by the Court, lndividual Defendant has not m ade the full paym ent to the lRS

1 1 described in Section V I.C, he shall pay the am ount of such nonpaym ent or

12 underpaym ent, along w ith the am ount of any interest or credit he receives on account

13 of such nonpaym ent or underpaym ent, to the FTC w ithin two hundred eighty-five

14 (285) days after entry of this Order;

15 E. 1f, after entry of this Order, Defendants receive any of the funds held in

16 the merchant accounts for City W est Advantage, lnc., an am ount which Defendants

17 represent is $67,719.45 at the signing of this Order, Defendants shall transfer such

18 funds to the Commission or its duly authorized agent (as directed by Commission

19 counsel) within ten (1 0) business days of receiving such funds.

20 F. A11 funds paid to or received by the Comm ission pursuant to this

2 1 Section shall be deposited into a fund administered by the Commission or its agent.

22 ln the event that direct restitution to consumers is wholly or partially impracticable

23 or funds remain after restitution is completed, the Comm ission may apply any

24 remaining funds for such other equitable relief (including consumer information

25 remedies) as it determines to be reasonably related to Defendants' practices as
26 alleged in the Com plaint, Any funds not used for such cquitable relief w ill be

27 deposited with the United States Treasury as disgorgement. Defendants shall have

2 8
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I B. Individual Defendant shall pay $70,000 to the FTC within seven (7) 

2 business days after receiving notice of the entry of this Final Order. 

3 C. After Individual Defendant makes the payment to the Commission 

4 required by Sections VI.A and VI.B, but no later than two hundred seventy (270) 

5 days after entry of this Order by the Court, Individual Defendant shall transfer to the 

6 Internal Revenue Service $230,000 as payment for Individual Defendant's federal 

7 income tax liability for the 2008 tax year. Within five (5) days of such payment, 

8 Individual Defendant shall provide proof of the payment to the FTC. 

9 D. If, on the two hundred seventy-first (27Ist) day after entry of this Order 

10 by the Court, Individual Defendant has not made the full payment to the IRS 

II described in Section VI.C, he shall pay the amount of such nonpayment or 

12 underpayment, along with the amount of any interest or credit he receives on account 

13 of such nonpayment or underpayment, to the FTC within two hundred eighty-five 

14 (285) days after entry of this Order; 

15 E. If, after entry of this Order, Defendants receive any of the funds held in 

16 the merchant accounts for City West Advantage, Inc., an amount which Defendants 

17 represent is $67,719.45 at the signing of this Order, Defendants shall transfer such 

18 funds to the Commission or its duly authorized agent (as directed by Commission 

19 counsel) within ten (10) business days of receiving such funds. 

20 F. All funds paid to or received by the Commission pursuant to this 

21 Section shall be deposited into a fund administered by the Commission or its agent. 

22 In the event that direct restitution to consumers is wholly or partially impracticable 

23 or funds remain after restitution is completed, the Commission may apply any 

24 remaining funds for such other equitable relief (including consumer information 

25 remedies) as it determines to be reasonably related to Defendants' practices as 

26 alleged in the Complaint. Any funds not used for such equitable relief will be 

27 deposited with the United States Treasury as disgorgement. Defendants shall have 

28 
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1 no right to challenge the Comm ission's choice of rem edies under this Section.

2 Defendants shall have no right to contest the manner of distribution chosen by the

3 Com m ission;

4 G. Defendants relinquish a11 dom inion, control, and title to the funds paid

5 to the fullest extent perm itted by law . Defendants shall m ake no claim to or dem and

6 return of the funds, directly or indirectly, through counsel or otherw ise;

7 H. Defendants agree that the facts as alleged in the Complaint filed in this

8 action shall be taken as true w ithout further proof in any bankruptcy case or

9 subsequent civil litigation pursued by the Com m ission to enforce its rights to any

10 payment or moneyjudgment pursuant to this Order, including but not limited to a

1 1 nondischargeability complaint in any bankruptcy case. Defendants further stipulate

12 and agree that the facts alleged in the Com plaint establish al1 elem ents necessary to

1 3 sustain an action pursuant to, and that this Order shall have collateral estoppel effect

14 for purposes of, Section 523(a)(2)(A) of the Bankruptcy Code, 1 1 U.S. C.

15 j 523(a)(2)(A).

l 6

1 7 V II.

18 RIGHT TO REOPEN AS TO M ONETARY JUDGM ENT

19 IT IS FU RTH ER O RD ER ED that:

20 A . The Com m ission's agreem ent to, and the Court's approval of, this Order

2 1 is expressly prem ised upon the truthfulness, aocuracy, and com pleteness of the

22 documents entitled ççfinancial statement of individual defendant'' and çttinancial

23 statem ent of corporate defendant'' subm itted by D efendants to the FTC on or about

24 September 22, 2008, and February l 7, 2009, as well as the additional financial

25 inform ation subm itted by Defendants to the FTC, including but not lim ited to the

26 subm issions m ade by D efendants on or about D ecem ber 1, 2008, M arch 2 and April

2 7

2 8
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I no right to challenge the Commission's choice of remedies under this Section. 

2 Defendants shall have no right to contest the manner of distribution chosen by the 

3 Commission; 

4 G. Defendants relinquish all dominion, control, and title to the funds paid 

5 to the fullest extent permitted by law. Defendants shall make no claim to or demand 

6 return of the funds, directly or indirectly, through counselor otherwise; 

7 H. Defendants agree that the facts as alleged in the Complaint filed in this 

8 action shall be taken as true without further proof in any bankruptcy case or 

9 subsequent civil litigation pursued by the Commission to enforce its rights to any 

10 payment or money judgment pursuant to this Order, including but not limited to a 

II nondischargeability complaint in any bankruptcy case. Defendants further stipulate 

12 and agree that the facts alleged in the Complaint establish all elements necessary to 

13 sustain an action pursuant to, and that this Order shall have collateral estoppel effect 

14 for purposes of, Section 523(a)(2)(A) of the Bankruptcy Code, II U.S. C. 

15 § 523(a)(2)(A). 

16 

17 VII. 

18 RIGHT TO REOPEN AS TO MONETARY JUDGMENT 

19 IT IS FURTHER ORDERED that: 

20 A. The Commission's agreement to, and the Court's approval of, this Order 

21 is expressly premised upon the truthfulness, accuracy, and completeness of the 

22 documents entitled "financial statement of individual defendant" and "financial 

23 statement of corporate defendant" submitted by Defendants to the FTC on or about 

24 September 22, 2008, and February 17,2009, as well as the additional financial 

25 information submitted by Defendants to the FTC, including but not limited to the 

26 submissions made by Defendants on or about December I, 2008, March 2 and April 

27 

28 

Stipulated Final Judgment and Order 14 



Case 2:08-cv-O0609-BES-GW F Document 58 Filed 07/20/2009 Page 15 of 25

l 1, 2009, all of which include material inform ation relied upon by the Com mission in

2 negotiating and agreeing to the terms of this Order.

3 B. If, upon motion, this Court should tind that lndividual Defendant or

4 Corporate D efendant has m ade a m aterial m isrepresentation or om itted m aterial

5 information concerning his or its financial condition, then the suspension of the

6 monetary judgment shall be vacated, and the Court, without further adjudication,

7 shall enterjudgment holding said Defendant liablc to the Commission in the amount

8 of $6,885, 1 00, less any paym ents made to the FTC, plus interest from the entry date

9 of this Final Order, pursuant to 28 U.S.C. j 196 1 .

10 C. Any proceedings instituted under this Section V ll are in addition to, and

1 l not in lieu of, any other civil or crim inal rem edies as m ay be provided by law ,

12 including any other proceedings that the FTC m ay initiate to enforce this Final

13 Order.

1 4

15 VIII.

16 CO M PLIA NC E M O N ITO RIN G

17 IT IS FURTHER ORDERED that, for the purpose of (i) monitoring and

18 investigating compliance with any provision of this Order, and (ii) investigating the
19 accuracy of any D efendants' financial statem ents upon which the Com m ission's

20 agreement to this Order is expressly premised:

2 1 A. W ithin ten (10) days of receipt of written notice from a representative of

22 the Comm ission, Defendants each shall subm it additional written reports, which are

23 true and accurate and sworn to under penalty of perjury; produce documents for
24 inspection and copying; appear for deposition; and provide entry during norm al

25 business hours to any business location in each Defendant's possession or direct or

26 indirect control to inspect the business operation; provided that, D efendants, after

27 attempting to resolve a dispute without court action and for good cause shown, may

2 8
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1 1,2009, all of which include material information relied upon by the Commission in 

2 negotiating and agreeing to the terms of this Order. 

3 B. If, upon motion, this Court should find that Individual Defendant or 

4 Corporate Defendant has made a material misrepresentation or omitted material 

5 information concerning his or its financial condition, then the suspension of the 

6 monetary judgment shall be vacated, and the Court, without further adjudication, 

7 shall enter judgment holding said Defendant liable to the Commission in the amount 

8 of $6,885, I 00, less any payments made to the FTC, plus interest from the entry date 

9 of this Final Order, pursuant to 28 U.S.C. § 1961. 

10 C. Any proceedings instituted under this Section VII are in addition to, and 

II not in lieu of, any other civil or criminal remedies as may be provided by law, 

12 including any other proceedings that the FTC may initiate to enforce this Final 

13 Order. 

14 

15 VIII. 

16 COMPLIANCE MONITORING 

17 IT IS FURTHER ORDERED that, for the purpose of (i) monitoring and 

18 investigating compliance with any provision of this Order, and (ii) investigating the 

19 accuracy of any Defendants' financial statements upon which the Commission's 

20 agreement to this Order is expressly premised: 

21 A. Within ten (10) days of receipt of written notice from a representative of 

22 the Commission, Defendants each shall submit additional written reports, which are 

23 true and accurate and sworn to under penalty of perjury; produce documents for 

24 inspection and copying; appear for deposition; and provide entry during normal 

25 business hours to any business location in each Defendant's possession or direct or 

26 indirect control to inspect the business operation; provided that, Defendants, after 

27 attempting to resolve a dispute without court action and for good cause shown, may 

28 
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1 tile a m otion w ith this Court seeking an order including one or m ore of the

2 protections set forth in Fed. R. Civ. P. 26(c);
3 B. ln addition, the Commission is authorized to use a11 other lawful means,

4 including but not lim ited to:

5 l . obtaining discovery from any person, w ithout further leave of

6 court, using the procedures prescribed by Fed. R , Civ. P. 30, 31,

7 33, 34, 36, 45 and 69;

8 2. posing as consum ers and suppliers to Defendants, their

9 employees, or any other entity managed or controlled in whole or

10 in part by any D efendant, w ithout the necessity of identification

1 1 or prior notice; and

12 C. D efendants each shall perm it representatives of the Com m ission to

13 interview any em ployer, consultant, independent contractor, representative, agent, or

14 employee who has agreed to such an interview, relating in any way to any conduct

15 subject to this Order. The person interviewed may have counsel present.
1 6 Provided however, that nothing in this Order shall lim it the Com m ission's law ful use

17 of compulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C.

1 8 jj 49, 57b-1, to obtain any documentary material, tangible things, testimony, or

19 inform ation relevant to unfair or deceptive acts or practices in or affecting com m erce

20 (within the meaning of 15 U.S.C. j 45(a)(1)).

2 l

22 lX .

23 C O M PLIAN C E R EPO RTIN G

24 IT IS FURTHER ORDERED that, in order that compliance with the

25 provisions of this O rder m ay be m onitored:

26 A. For a period of three (3) years from the date of entry of this Order,

2 7

2 8
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file a motion with this Court seeking an order including one or more of the 

2 protections set forth in Fed. R. Civ. P. 26(c); 

3 B. In addition, the Commission is authorized to use all other lawful means, 

4 including but not limited to: 

5 

6 

7 

8 

9 

10 

II 

12 C. 

1. 

2. 

obtaining discovery from any person, without further leave of 

court, using the procedures prescribed by Fed. R. Civ. P. 30, 31, 

33,34,36,45 and 69; 

posing as consumers and suppliers to Defendants, their 

employees, or any other entity managed or controlled in whole or 

in part by any Defendant, without the necessity of identification 

or prior notice; and 

Defendants each shall permit representatives of the Commission to 

13 interview any employer, consultant, independent contractor, representative, agent, or 

14 employee who has agreed to such an interview, relating in any way to any conduct 

15 subject to this Order. The person interviewed may have counsel present. 

16 Provided however, that nothing in this Order shall limit the Commission's lawful use 

17 of compulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C. 

18 § § 49, 57b-l, to obtain any documentary material, tangible things, testimony, or 

19 information relevant to unfair or deceptive acts or practices in or affecting commerce 

20 (within the meaning of 15 U.S.C. § 45(a)(I». 

21 

22 IX. 

23 COMPLIANCE REPORTING 

24 IT IS FURTHER ORDERED that, in order that compliance with the 

25 provisions of this Order may be monitored: 

26 A. For a period of three (3) years from the date of entry of this Order, 

27 

28 

Stipulated Final Judgment and Order 16 
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1 1. Individual Defendant shall notify the Comm ission of the

2 follow ing:

3 a. A ny changes in lndividual Defendant's residence, m ailing

4 addresses, and telephone numbers, within ten ( 1 0) days of

5 the date of such change;

6 b. A ny changes in lndividual Defendant's em ploym ent status

7 (including self-employment), and any change in

8 lndividual's ow nership in any business entity, w ithin ten

9 ( 10) days of the date of such change. Such notice shall

10 include the nam e and address of each business that

1 l lndividual Defendant is affiliated with, employed by,

12 creates or forms, or perform s services for; a detailed

13 description of the nature of the business; and a detailed

14 description of lndividua! Defendant's duties and

15 responsibilities in connection w ith the business or

16 em ploym ent; and

17 c. A ny changes in lndividual Defendant's nam e or use of any

18 aliases or fictitious names;

19 2. Defendants shall notify the Commission of any changes in

20 structure of Corporate Defendant or any business entity that any

2 1 D efendant directly or indirectly controls, or has an ownership

22 interest in, that m ay affect com pliance obligations arising under

23 this Order, including but not lim ited to: incorporation or other

24 organization; a dissolution, assignm ent, sale, merger, or other

25 action; the creation or dissolution of a subsidiary, parent, or

26 affiliate that engages in any acts or practices subject to this Order;

27 or a change in the business name or address, at least thirty (30)

2 8
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II 

12 

13 

14 

15 

16 
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25 

26 
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l. 

2. 

Individual Defendant shall notify the Commission of the 

following: 

a. Any changes in Individual Defendant's residence, mailing 

addresses, and telephone numbers, within ten (10) days of 

the date of such change; 

b. Any changes in Individual Defendant's employment status 

(including self-employment), and any change in 

Individual's ownership in any business entity, within ten 

(10) days of the date of such change. Such notice shall 

include the name and address of each business that 

Individual Defendant is affiliated with, employed by, 

creates or forms, or performs services for; a detailed 

description of the nature of the business; and a detailed 

description ofIndividual Defendant's duties and 

responsibilities in connection with the business or 

employment; and 

c. Any changes in Individual Defendant's name or use of any 

aliases or fictitious names; 

Defendants shall notify the Commission of any changes in 

structure of Corporate Defendant or any business entity that any 

Defendant directly or indirectly controls, or has an ownership 

interest in, that may affect compliance obligations arising under 

this Order, including but not limited to: incorporation or other 

organization; a dissolution, assignment, sale, merger, or other 

action; the creation or dissolution of a subsidiary, parent, or 

affiliate that engages in any acts or practices subject to this Order; 

or a change in the business name or address, at least thirty (30) 

Stipulated Final Judgment and Order 17 
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l days prior to such change, provided that, w ith respect to any

2 proposed change in the business entity about which a Defendant

3 learns less than thirty (30) days prior to the date such action is to

4 take place, such Defendant shall notify the Comm ission as soon

5 as is practicable after obtaining such know ledge.

6 B. One hundred eighty (180) days after the date of entry of this Order and

7 annually thereafter for a period of three (3) years, Defendants each shall provide a
8 written report to the FTC, which is tnze and accurate and sworn to under penalty of

9 perjury, setting forth in detail the manner and form in which they have complied and
10 are complying with this Order. This report shall include, but not be limited to:

1 1 1. For Individual D efendant:

12 a. his then-current residence address, m ailing addresses, and

13 telephone num bers;

14 b. his then-current employment status (including self-

15 employment), including the name, addresses, and telephone

l 6 numbers of each business that lndividual Defendant is

1 7 aftiliated with, employed by, or perform s services for; a

18 detailed description of the nature of the business; and a

19 detailed description of lndividual D efendant's duties and

20 responsibilities in connection with the business or

2 1 employm ent', and

22 c. Any other changes required to be reported under

23 Subsection A of this Section.

24 2. For al1 D efendants:

25 a. A copy of each acknowledgment of receipt of this Order,

26 obtained pursuant to the Section titled TGDistribution of

27 O rderi''

2 8
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2 

3 

4 

5 

6 
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B. 

days prior to such change, provided that, with respect to any 

proposed change in the business entity about which a Defendant 

learns less than thirty (30) days prior to the date such action is to 

take place, such Defendant shall notify the Commission as soon 

as is practicable after obtaining such knowledge. 

One hundred eighty (180) days after the date of entry of this Order and 

7 annually thereafter for a period of three (3) years, Defendants each shall provide a 

8 written report to the FTC, which is true and accurate and sworn to under penalty of 

9 perjury, setting forth in detail the manner and form in which they have complied and 

10 are complying with this Order. This report shall include, but not be limited to: 

11 1. For Individual Defendant: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. 

a. 

b. 

c. 

his then-current residence address, mailing addresses, and 

telephone numbers; 

his then-current employment status (including self

employment), including the name, addresses, and telephone 

numbers of each business that Individual Defendant is 

affiliated with, employed by, or performs services for; a 

detailed description of the nature of the business; and a 

detailed description of Individual Defendant's duties and 

responsibilities in connection with the business or 

employment; and 

Any other changes required to be reported under 

Subsection A of this Section. 

For all Defendants: 

a. A copy of each acknow ledgment of receipt of this Order, 

obtained pursuant to the Section titled "Distribution of 

Order;" 

Stipulated Final Judgment and Order 18 
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1 b. Any other changes required to be reported under

2 Subsection A of this Section.

3 C. Each Defendant shall notify the Commission of the t'iling of a

4 bankruptcy petition by such Defendant within fifteen (15) days of filing.

5 D. For the purposes of this Order, Defendants shall, unless otherwise

6 directed by the Com m ission's authorized rcpresentatives, send by overnight courier

7 a1l reports and notifications required by this O rder to the Com m ission, to the

8 following address:

9 Associate Director for Enforcement
Federal Trade Commission

10 600 Pgnnsylvania Avenue, N.W ., Room NJ-2 122
W ashlngton, D .C. 20580

1 1 RE: FTC v. City W est Advantage, Inc., et al

1 2
Provided thats in lieu of overnight courier, Defendants m ay send such reports orl 3

notifications by first-class m ail, but only if Defendants contem poraneously send an1 4

electronic version of such report or notification to the Com m ission at:1 5

DEBriefttkftc.Rov.1 6

E. For purposes of the compliance reporting and m onitoring required by1 7

lg this Order, the Commission is authorized to communicate directly with each

19 D efendant.

2 0

2 1 X .

22 R EC O RD K EEPING PRO V ISIO NS

23 IT IS FURTHER ORDERED that, for a period of six (6) years from the date

24 of entry of this Order, Defendants, and any business where City W est Advantage,

25 Inc
. or James S. Slemboski is the majority owner of the business or directly or

26 indirectly manages or controls the business
, and their agents, em ployees, officerss

27 tions
, and those persons in active concert or participation w ith them w hocorpora

2 8
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C. 

b. Any other changes required to be reported under 

Subsection A of this Section. 

Each Defendant shall notify the Commission of the filing of a 

4 bankruptcy petition by such Defendant within fifteen (15) days of filing. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

D. For the purposes of this Order, Defendants shall, unless otherwise 

directed by the Commission's authorized representatives, send by overnight courier 

all reports and notifications required by this Order to the Commission, to the 

following address: 

Associate Director for Enforcement 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W., Room NJ-2122 
Washington, D.C. 20580 
RE: FTC v. City West Advantage, Inc., et al 

Provided that, in lieu of overnight courier, Defendants may send such reports or 

notifications by first-class mail, but only if Defendants contemporaneously send an 

electronic version of such report or notification to the Commission at: 

DEBrief@ftc.gov. 

E. For purposes of the compliance reporting and monitoring required by 

18 this Order, the Commission is authorized to communicate directly with each 

19 Defendant. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

X. 

RECORD KEEPING PROVISIONS 

IT IS FURTHER ORDERED that, for a period of six (6) years from the date 

of entry of this Order, Defendants, and any business where City West Advantage, 

Inc. or James S. Slemboski is the majority owner of the business or directly or 

indirectly manages or controls the business, and their agents, employees, officers, 

corporations, and those persons in active concert or participation with them who 
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1 receive actual notice of this Order by personal service or otherwise, in connection

2 with the telemarketing of any product or service, are hereby restrained and enjoined

3 from failing to create and retain the following records:

4 A Accounting records that reflect the cost of goods or services sold
,

5 revenues generated
, and the disbursem ent of such revenues;

6 B Personnel records accurately reflecting: the nam e
, address, and

1 1 hone num ber of each person employed in any capacity by such business,te ep
8 ,i

ncluding as an independent contractor; that person s job title or position; the date
9 ,

upon which the person commenced work; and the date and reason for the person s
l 0

term ination, if applicable;
1 1

C. Customer f'iles containing the nam es, addresses, phone numbers, dollar
1 2

amounts paid, quantity of item s or services purchased, and description of items or
1 3

services purchased, to the extent such information is obtained in the ordinary course
1 4

of business;
1 5

D. Complaints and refund requests (whether received directly, indirectly,1 6

or through any third party) and any responses to those complaints or requests',1 7

E. Copies of al1 sales scripts, training materials, advertisem ents, or other1 8

m arketing m aterials; and1 9

F. Al1 records and documents necessary to demonstrate full compliance2 0

J,j with each provision of this Order, including but not limited to, copies of

22 acknowledgm ents of receipt of this Order required by the Sections titled

23 tçD istribution of O rder'' and ççAcknow ledgm ent of Receipt of Order'' and a11 reports

24 subm itted to the FTC pursuant to the Section titled ttcom pliance Reporting.''

25

26

2 7

2 8

Stipulated Final Judgment and Order 20

Case 2:08-cv-00609-BES-GWF     Document 59      Filed 07/21/2009     Page 20 of 25

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case 2:08-cv-00609-BES-GWF Document 58 Filed 07/20/2009 Page 20 of 25 

receive actual notice of this Order by personal service or otherwise, in connection 

with the telemarketing of any product or service, are hereby restrained and enjoined 

from failing to create and retain the following records: 

A. Accounting records that reflect the cost of goods or services sold, 

revenues generated, and the disbursement of such revenues; 

B. Personnel records accurately reflecting: the name, address, and 

telephone number of each person employed in any capacity by such business, 

including as an independent contractor; that person's job title or position; the date 

upon which the person commenced work; and the date and reason for the person's 

termination, if applicable; 

C. Customer files containing the names, addresses, phone numbers, dollar 

amounts paid, quantity of items or services purchased, and description of items or 

services purchased, to the extent such information is obtained in the ordinary course 

of business; 

D. Complaints and refund requests (whether received directly, indirectly, 

or through any third party) and any responses to those complaints or requests; 

E. Copies of all sales scripts, training materials, advertisements, or other 

marketing materials; and 

F. All records and documents necessary to demonstrate full compliance 

with each provision of this Order, including but not limited to, copies of 

acknowledgments of receipt of this Order required by the Sections titled 

"Distribution of Order" and "Acknowledgment of Receipt of Order" and all reports 

submitted to the FTC pursuant to the Section titled "Compliance Reporting." 

Stipulated Final Judgment and Order 20 



Case 2:08-cv-O0609-BES-GW F Document 58 Filed 07/20/2009 Page 21 of 25

1 X I.

2 D ISTR IBU TIO N O F O RD ER

3 IT IS FUR TH ER O RD ERED that
, for a period of three (3) years from the

4 date of entry of this Order
, Defendants shall deliver copies of the Order as directed

5 below :

6 A Corporate Defendant must deliver a copy of this Order to (1) all of its

1 fficers directors
, and managers', (2) all of its employees, agents, andprincipals, o ,

8
representatives who engage in conduct related to the subject matter of the Order; and

9 (3) any business entity resulting from any change in structure set forth in Subsection
1 0

A.2 of Section IX of this Order titled ççcompliance Reporting.'' For current
11

personnel, delivery shall be within five (5) days of service of this Order upon such
1 2

Defendant. For new personnel, delivery shall occur prior to them assum ing their
1 3

responsibilities. For any business entity resulting from any change in structure set
1 4

forth in Subsection A .2 of Section IX of this Order titled tecom pliance Reporting,''
1 5

delivery shall be at least ten (10) days prior to the change in structure.l 6

B . For any business that Individual Defendant controls, directly or
l 7

indirectly, or in which lndividual Defendant has a majority ownership interest,1 8

lndividual Defendant must deliver a copy of this Order to (1) a11 principals, ofticers,1 9

directors, and managers of that business', (2) al1 employees, agents, and20

representatives of that business who engage in conduct related to the subject matter2 1

22 of the Order; and (3) any business entity resulting from any change in structure set

23 forth in Subsection A.2 of Section IX of this Order titled ççcompliance Reporting.''

24 For current personnel, delivery shall be within five (5) days of service of this Order

25 upon lndividual D efendant. For new personnel, delivery shall occur prior to them

26 assuming their responsibilities. For any business entity resulting from any change in

27

2 8
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XI. 

DISTRIBUTION OF ORDER 

IT IS FURTHER ORDERED that, for a period of three (3) years from the 

date of entry of this Order, Defendants shall deliver copies of the Order as directed 

below: 

A. Corporate Defendant must deliver a copy of this Order to (1) all of its 

principals, officers, directors, and managers; (2) all of its employees, agents, and 

representatives who engage in conduct related to the subject matter of the Order; and 

(3) any business entity resulting from any change in structure set forth in Subsection 

A.2 of Section IX of this Order titled "Compliance Reporting." For current 

personnel, delivery shall be within five (5) days of service of this Order upon such 

Defendant. For new personnel, delivery shall occur prior to them assuming their 

responsibilities. For any business entity resulting from any change in structure set 

forth in Subsection A.2 of Section IX of this Order titled "Compliance Reporting," 

delivery shall be at least ten (10) days prior to the change in structure. 

B. For any business that Individual Defendant controls, directly or 

indirectly, or in which Individual Defendant has a majority ownership interest, 

Individual Defendant must deliver a copy of this Order to (I) all principals, officers, 

directors, and managers of that business; (2) all employees, agents, and 

representatives of that business who engage in conduct related to the subject matter 

of the Order; and (3) any business entity resulting from any change in structure set 

forth in Subsection A.2 of Section IX of this Order titled "Compliance Reporting." 

F or current personnel, delivery shall be within five (5) days of service of this Order 

upon Individual Defendant. For new personnel, delivery shall occur prior to them 

assuming their responsibilities. For any business entity resulting from any change in 
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1 structure set forth in Subsection A.2 of Section IX of this Order titled ç'Compliance

2 Reportingy'' delivery shall be at least ten (10) days prior to the change in structure.

3 C . For any business w here lndividual Defendant is not a controlling person

4 of a business but otherwise engages in conduct related to the subject matter of this

5 Order
, Individual Defendant must deliver a copy of this Order to a11 principals and

6 f such business before engaging in such conduct
.m anagers o

1 f dants m ust secure a signed and dated statem ent acknow ledgingD
. D e en

8
receipt of the Order, within thirty (30) days of delivery, from all persons receiving a

9
copy of the Order pursuant to this Section.

1 0

11
7ëIl.

12
A CK N O W LEDG M ENT O F R ECEIPT O F O RD ER

1 3
IT IS FURTHER ORDERED that each Defendant, within five (5) business

1 4
days of receipt of this Order as entered by the Court, m ust subm it to the Com m ission

1 5
a truthful sw orn statem ent acknow ledging receipt of this O rder.

l 6
///1 7

///1 8

///1 9

///2 0

///2 1

///22

23 ///

24 ///

25 ///

26 ///

27 ///

2 8
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structure set forth in Subsection A.2 of Section IX of this Order titled "Compliance 

Reporting," delivery shall be at least ten (10) days prior to the change in structure. 

C. For any business where Individual Defendant is not a controlling person 

of a business but otherwise engages in conduct related to the subject matter of this 

Order, Individual Defendant must deliver a copy of this Order to all principals and 

managers of such business before engaging in such conduct. 

D. Defendants must secure a signed and dated statement acknow ledging 

receipt of the Order, within thirty (30) days of delivery, from all persons receiving a 

copy of the Order pursuant to this Section. 

XII. 

ACKNOWLEDGMENT OF RECEIPT OF ORDER 

IT IS FURTHER ORDERED that each Defendant, within five (5) business 

days ofreceipt of this Order as entered by the Court, must submit to the Commission 

a truthful sworn statement acknowledging receipt of this Order. 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 

III 
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1 . XII1.

2 RETENTION OF JURISDICTIO N

3 IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this
4 matter for purposes of construction

, m odification, and enforcem ent of this Order.

5

6 so STIPULA TEO :

7

8 sate: Jo 4
9 Ct . e

Eric D. Edmondspn
1 0 Attorneys for Plalntiff

FEDERAL TRADE COM M ISSION
11

12 D ate:
am es S. Slem bos 1

l 3

1 4

l 5 D ate:
Clty W est A vantage, lnc.

16 By its President
, James S. Slem boski

1 7
APPROVED A S TO FORM :1 8

1 9
Date:20

Rlchard Schon e , Esq.
Chesnoff & Schonfeld2 l
Attorney for Defendants

22 .

23

24 IT IS S0 ORDERED :

25

26 Dated:

27 U N ITED STA TES DISTRICT JUD GE

28
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1 XIII. 

2 RETENTION OF JURISDICTION 

3 IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this 

4 matter for purposes of construction, modification, and enforcement of this Order. 

5 

6 SO STIPULATED: 

7 

: Date: M "") ~()1 
10 

11 

12 Date: ________ _ 

13 

14 

15 Date: ________ _ 

16 

17 
18 APPROVED AS TO FORM: 

19 

20 Date: 

21 

22 

23 

24 

25 

26 Dated: _____ _ 

27 

28 

D. Edmondson 
Attorneys for Plaintiff 
FEDERAL TRADE COMMISSION 

James S. SlemboskI 

City West Advantage, Inc. 
By its President, James S. Slemboski 

Richard Schonfeld, Esq. 
Chesnoff & Schonfeld 
Attorney for Defendants 

IT IS SO ORDERED: 

UNITED STATES DISTRICT JUDGE 
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1 XIH .

2 RETENTION (117 JURISIHCTIO N

3 IT IS FURTHER ORDERED that tbis Court shall retain jurisdiction of this
4 matter for purposes of construction, moditication, and enforcem ent of this Order.

5

6 so STIIY LATEO :

7

8 Date:
9 P net ' *

Enc D. Edmondspn
10 Attorneys for Plalntiff

FEDERAL TRADE COM M ISSION

11 $ r
12 Date: ôS- J#e ?.e*Y

am  s . Qm  OS l

13

14

15 oate: & C.- J&  a?v :
11 t vantRge, nc.

16 By i P esident, Jimes S. Slem boski

l 7
APPROVED AS TO FO RM : v -----.-)> ..1 il - 

.. .... 
. ...----

. 
'' 

--- - . - 
' -'

15 fil '' '' ' W'''-' ' ''' ' '' ' -- ' '
t!!j;- ?t'/?' ' '' - '''''-Date: ..- - .-.

20 K c on e sq.
chesnofra scbonkeld

21 Attorney for Defendants

22

23
24 IT IS SO O D RED:

25

l t 7. oq26 Dated:
27 UNITED STATES DISTRICT JUDGE

28
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1 XIII. 

2 RETENTION OF JURISDICTION 

3 IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this 

4 matter for purposes of construction, modification, and enforcement of this Order. 

5 

6 SO STIPULATED: 

7 

8 Date: ________ _ 

9 

10 

11 

12 Date: tJS- 0/- Z-1 
13 

14 

15 Date: 0 r~ li8- Zov' 

16 

17 
18 APPROVED AS TO FORM: 

19 

20 Date: 

21 

22 

23 

24 

25 

26 Dated: ~",---.+-_2.4l ~'20 0'1 
27 

28 

Kenneth H. Abbe 
Eric D. Edmondson 
Attorneys for Plaintiff 
FEDERAL TRADE COMMISSION 

~~\r 

~~~ ~-- .. .' - .-',.~ 0"'---_ ....... SS;~ 
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UNITED STATES DISTRICT JUDGE 
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3 of the foregoing PROPOSED) STJPULATED FINAL JUDGMENT Ar  ORDER
4 FOR PERM AN ENT JNR JNCTION was m ade via the Case M anagemene lectronic

5 Case Filing System of the United States District Court
, Diskict of Nevada.
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1, Kenneth H . Abbe, hereby certify that on this 20th day of July, 2099, serdce
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1 CERTIFICATE OF SERVICE 

2 I, Kenneth H. Abbe, hereby certify that on this 20th day of July, 2009, service 

3 of the foregoing [pROPOSED] STIPULATED FINAL JUDGMENT AND ORDER 

4 FOR PERMANENT INJUNCTION was made via the Case ManagementlE1ectronic 

5 Case Filing System of the United States District Court, District of Nevada. 
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