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In the Matter of 
) 
) 
) 

WHOLE FOODS MARKT, INC., 
a corporation. 

) 
) 
) 

Docket No. 9324 

PUBLIC 
) 
) 
) 
) 

MOTION TO ENFORCE PROTECTIVE ORDER 

Ahold U.S.A., Inc., New Seasons Market, Inc., Save Mart Supermarkets, Gelson's 

Markets, Safeway, Inc., Haris 
 Teeter, Inc., and Apollo Management Holding, L.P. (together, the 

"Moving Third Parties") respectfully request that the Federal Trade Commission ("FTC" or 

"Commission") enforce the "Protective Order Governing Confidential Material" ("Protective 

Order") in In re Whole Foods Markets, Inc., Docket No. 9324. Whole Foods does not intend to 

fie an opposition to this motion and, as stated in its response to an earlier motion by Gelson's 

Markets, not only does Whole Foods not oppose returning the documents consistent with its 

obligations in the District Court, Whole Foods would like to retur the documents to their 

owners and step aside while counsel for Plaintiffs and the third paries resolve the issue of the 

discoverability of 
 the documents by Plaintiffs in Kottaras v. Whole Foods Market, Inc., Case No. 

1:08CV-01832-PLF (D.D.C.) ("Kottaras"). 

The Commission's Decision and Order in this matter became final on May 28, 2009, 

thereby concluding this proceeding. The Protective Order explicitly contemplates the retu of
 

the third party documents upon the conclusion of this matter: "(a)t the conclusion of this 



proceeding... the paries shall retur documents obtained in this action to their submitters...." 

Protective Order, ir 12, Exhibit 1. Therefore, the FTC should now direct Whole Foods Markets, 

Inc. ("Whole Foods") to retur the Moving Third Paries' documents. 

As the Commission is aware, counsel for Whole Foods recently provided notice that 

plaintiffs in Kottaras, a separate action, have propounded discovery requests on Whole Foods. 

Those document requests include wholesale requests for production ofthe highly confidential 

documents and materials produced by third parties, including the Moving Third Paries, in the 

FTC administrative matter. Instead of serving a Rule 45 subpoena on any ofthe third parties, the 

Kottaras Plaintiffs are seeking access to the third parties' highly confidential materials in a 

manner that intentionally circumvents the terms of the Protective Order and the Federal Rules of 

Civil Procedure. 

Pursuant to the governing Protective Order, Whole Foods must immediately return the 

confidential documents to the third parties. However, without conceding the right to immediate 

return or waiving any objections, the Moving Third Parties recognize that given the pending 

document requests that have been served by the Kottaras Plaintiff on Whole Foods, as a practical 

matter, Whole Foods would be hard-pressed to return the confidential documents to the third 

paries without guidance from Judge Friedman, who is the presiding district court judge in both 

the Kottaras case and FTC v. Whole Foods Market Inc., CA No.1 :07-CV-01021-PLF (D.D.C.). 

Therefore, the Moving Third Paries request very limited relief 
 here: merely an order instructing 

Whole Foods to return immediately to the Moving Third Parties all documents upon entry of an 

order permitting as much by Judge Friedman. 

BACKGROUND 

On June 28, 2007, the FTC instituted an administrative action against Whole Foods, In re 

Whole Foods Markets, Inc., Docket No. 9324, challenging the legality of Whole Foods' 
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acquisition of Wild Oats Markets, Inc. ("Wild Oats"). The Moving Third Paries, competitors to 

Whole Foods, operate grocery stores throughout the United States. The Moving Third Parties 

did not have any involvement in Whole Foods' acquisition of 
 Wild Oats, or the related 

administrative action, beyond production of the documents at issue here. 

On October 10, 2008, the Commission entered the Protective Order curently in force in 

this matter to protect the competitively sensitive information being provided by the submitting 

paries. Exhibit 1. When the FTC started its administrative proceeding into the proposed 

acquisition by Whole Foods of 
 Wild Oats Markets, Inc., numerous third parties cooperated with 

this effort by providing highly sensitive trade secret information to the FTC, consistent with the 

FTC's confidentiality obligations under the law and regulations, including the Har-Scott-Rodino 

1 
Acts, and subject to the Protective Order. 


Each of 
 the Moving Third Parties received a subpoena from Whole Foods in the FTC 

administrative action. Included in the various productions by third paries are highly confidential 

trade secret materials? These materials are some of 
 the most sensitive to each company. The 

materials include highly confidential strategic planing documents that provide information 

regarding store expansions, new store openings, as well as operating objectives and competitive 

reports. Additionally, third paries provided operating statements, including sales and gross 

profit by store and department, as well as other detailed data by store and deparment. This 

information is not technicaL. In other words, it can easily be understood by outside paries 

1 Numerous third parties also produced highly sensitive trade secret materials in FTC v. Whole Foods Market, Inc., 

CA No. 1:07-CV-01021-PLF (D.D.C.), subject to a protective order that is similar to the Protective Order in this 
action. Exhibit 2.
 

2 The Protective Order governing this matter explicitly states that confidential materials may only be disclosed to 

certain enumerated individuals, including outside counsel for Whole Foods, experts, judges and cour reporters. 
Protective Order ~ 7, Exhibit 1. In addition, at the conclusion of the matter the Protective Order directs Whole 
Foods to "return documents obtained in this action to their submitters. . . ." Protective Order ~ 12, Exhibit 1. 
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without the aid of consultants or experts in the field, and can be used to the competitive 

detriment of those third parties. 

The purose of 
 the Moving Third Paries' productions in the FTC action was very limited 

- the documents and materials were to be used only in preparation for and during the 

administrative triaL. Protective Order, ir 8, Exhibit 1. As clearly described in the Protective 

Order, once the matter concluded, and the stated use of 
 the documents ceased to exist, the 

documents had to be retured to the Moving Third Paries. Protective Order, ir 12, Exhibit 1. On 

May 28, 2009, the FTC approved a final consent order in the administrative hearing, concluding 

this matter. Exhibit 3. Given this development, the parties respectfully request that the FTC 

direct Whole Foods to return the Moving Third Parties' highly confidential documents, upon 

entry of an order permitting as much by Judge Friedman. 

Recently, counsel for Whole Foods provided notice that Kottaras plaintiffs seek, through 

document requests pursuant to Federal Rules of Civil Procedure 34, wholesale production of the 

highly confidential trade secret materials produced by third parties in this action and governed by 

the Protective Order.3 The Plaintiffs in Kottaras have not (1) served Rule 45 requests on any of 

the Third Paries; (2) demonstrated any need for this highly sensitive trade secret information or 

shown why this information is even discoverable in the Kottaras case; or (3) agreed to be bound 

by the provision of the Protective Order. 

3Whole Foods fied A Motion For Direction With Respect To Third Part Documents in the Kottaras matter. On 

June 16,2009, after a hearing on this motion before Magistrate Judge Robinson, the Kottaras paries were instrcted 
to meet-and-confer with third parties regarding the third par documents. The meet-and-confer did not resolve the 
third part document issues with Kottaras Plaintiffs for many of the third paries. Third paries were given the 
option of filing a motion to intervene in the Kottaras cour by Magistrate Judge Robinson. A number of 
 third paries 
are seeking relief in Kottaras through an amicus brief, requesting the Court enter a protective order that limits the 
Plaintiffs' requests for production to the extent Plaintiffs request that Whole Foods produce confidential third part 
documents produced in separate actions. 
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ARGUMENT
 

I. THE COMMISSION SHOULD ENFORCE THE PROTECTIVE ORDER.
 

A. Documents Should Not Be Produced to Kottaras Plaintiffs in Violation of the 
Protective Order 

Here, the Commission entered a crystal-clear protective order that, among other things, 

states that produced materials "shall be used only for the puroses of the preparation and hearing 

of this proceeding, or any appeal therefrom, and for no other purose whatsoever. . .." Protective 

Order ir 8, Exhibit 1. These types of provisions are common in legal proceedings and are 

routinely enforced. See Culinary Foods, Inc. v. Raychem Corp., 151 F.RD. 297, 307 (N.D. Il. 

1993) ("We hold that confidential information obtained by Culinary in this litigation may not be 

disseminated to litigants in other cases against Raychem."); cf Smithkline Beecham Corp. v. 

Synthon Pharmaceuticals Ltd, 210 F.RD. 163, 169 (M.D.N.C. 2002) (refusing to modify 

protective order to allow plaintiffs to use confidential documents in other litigation); Avery v. 

Sabbia, 301 Il. App. 3d at 839,845, 704 N.E.2d 750, 756 (1st Dist. 1998) (affirming trial court's 

protective order that prevented providing deposition transcripts to non-party for use in other 

actions). 

This is particularly true in situations where, as here, a party seeks to obtain from a 

responding pary information received by the responding party in an unrelated litigation. See 

Smithkline Beecham Corp. 210 F.RD. at 169 (refusing to allow use of confidential information 

beyond present case when paries in other litigation had alternative means to obtain discovery). 

See also Poliquin v. Garden Way, Inc., 989 F.2d 527,535 (1st Cir. 1993) (holding that disclosure 

of confidential discovery information could not be justified by need "to avoid wasteful 

duplication of discovery in other cases"). 
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Because of the highly sensitive material at issue in this case, the Protective Order 

contained specific provisions to safeguard these materials. Not only are there strict limitations 

on the use of the materials - clearly providing that the information could be used only in 

connection with the above-captioned case - but there are tight restrictions on access to the 

information.4 Everything about this Protective Order makes clear that the produced information 

could go no further than to those specifically identified in the Protective Order. 

Under these circumstances, the Commission should enforce the Protective Order. 

Among other things, enforcement of these kinds of protective orders encourages third parties to 

cooperate fully with the Commission in time-sensitive merger cases without unduly delaying 

discovery by extensively litigating or appealing discovery requests. If, on the other hand, 

Protective Orders could be ignored in the fashion suggested by the Plaintiffs in the Kottaras case, 

third paries wil be forced to fully litigate and appeal all decisions relating to third-pary 

subpoenas out of fear that confidential information provided in Commission proceedings wil 

later be produced by a party in a manner inconsistent with the governing protective order and the 

Federal Rules. This is particularly alarming where the party holding the confidential material is 

a competitor of the submitting parties. 

B. Kottaras Plaintiffs Should Not be Allowed Use the FTC's Administrative
 

Process to Circumvent Rule 45. 

Plaintiffs in Kottaras fundamentally seek to obtain discovery from entities that are not a 

pary to the Kottaras case; there is thus no question that the proper process for Plaintiffs to 

follow would be to serve a Rule 45 subpoena on the appropriate third paries. Jones v. National
 

American Univ., 2008 WL 4616684 (D. S.D. Oct. 16,2008) ("Because Rule 34 specifically 

4 The Protective Order strictly limits access to certain enumerated individuals. Protective Order, ~ 7, Exhibit 1. 
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references a procedure for obtaining documents from a party and specifically states that 

documents can be obtained from non-parties pursuant to Rule 45, the cour finds that the 

language of Rule 34 indicates that it applies to documents requested from paries and Rule 45 

applies to documents requested from non-paries."); Municipal Revenue Services, Inc. v. Xspand, 

Inc., 2007 WL 1074140 (M.D. Pa. April 
 4, 2007) ("In federal practice, a Rule 45 subpoena 

command to a nonpary to produce books and records for inspection and copying is the only 

method by which document inspection may be obtained from non-parties."); Enwere v. Terman 

Associates, L.P., 2008 WL 2951795 (N.D. Cal 2008) ("The proper mechanism for obtaining 

documents from a non-party to use in a lawsuit is a Rule 45 subpoena.") 

Rather than attempting to comply with the straightforward requirements associated with 

Rule 45, Plaintiffs in Kottaras instead seek access to third parties' highly confidential materials 

through the "back door" ofthis FTC administrative matter and FTC v. Whole Foods Market, 

Inc., CA No.1 :07-CV-01021-PLF (D.D.C.) in the district cour. This exposes the third parties to 

potential litigation outside their relevant jurisdictions and allows the Kottaras Plaintiffs access to 

materials without the proper showing of discoverability, relevance or need. Under the Kottaras 

Plaintiffs' theory, there is no need for Rule 45 in myriad cases; rather, plaintiffs can 
 just serve a
 

document request under Rule 34 on an opposing party and obtain all documents produced by any 

third pary in any case involving the opposing party. The Kottaras Plaintiffs' theory is clearly 

incorrect under the Federal Rules. 

Moreover, "when confidential information is being sought, the burden is on the party 

seeking discovery to establish that the information is sufficiently relevant and necessary to his 

case to outweigh the harm disclosure would cause to the person from whom he is seeking the 

information." United States v. R. Enterprises, Inc., 498 U.S. 292, 306 n.4 (1991 ) (citing Litton 
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Industries, Inc. v. Chesapeake & Ohio R. Co., 129 F.R.D. 528, 530 (E.D. Wis. 1990)); Standard 

Process, Inc. v. Total Health Discount, Inc., 559 F. Supp. 2d 932,944 (E.D. Wis. 2008). In 

addition, even in instances where confidentiality is not a primary factor, plaintiffs are required to 

show specific need and relevance for certain discovery information. R. Enterprises, Inc., 498 

U.S. at 306 n.4 (citing Marshall v. Westinghouse Electric Corp. 576 F.2d 588,592 (5th Cir.
 

1978)). There have been no such demonstrations in the Kottaras case.
 

To sumarize, this administrative matter concluded on May 28,2009. The third paries 

provided confidential materials with the understanding and expectation that they would be 

governed by the Protective Order, which directs return of 

the documents at the conclusion of 
 the 

administrative matter. If 
 the Commission were to allow confidential materials to be shared and 

distributed to non-paries in unrelated, private actions, that would effectively negate the 

Protective Order. In this context, Moving Third Parties now ask the Commission to enforce the 

Protective Order to protect their highly confidential trade secret information. This result does 

not prejudice any pary. 

CONCLUSION
 

Because this administrative matter has concluded, under the terms of the Protective
 

Order, Whole Foods must immediately return the confidential documents to the third paries. 

Without conceding the right to immediate retur or waiving any objections, the Moving Third 

Paries recognize that given the pending document requests that have been served by the 

Kottaras Plaintiff on Whole Foods, as a practical matter, Whole Foods would be hard-pressed to 

retur the confidential documents to the third paries without guidance from Judge Friedman, 

who is the presiding district cour judge in both the Kottaras case and FTC v. Whole Foods 

Market Inc., CA No. 1:07-CV-01021-PLF (D.D.C.). Moving Third Paries therefore respectfully 

request that the Commission grant the Motion to Enforce the Protective Order and order Whole 
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Foods to retur immediately to the Moving Third Paries all documents upon entr of an order 

permitting as much by Judge Friedman. Whole Foods does not intend to file an opposition to 

this motion. 

Dated: July 2, 2009 

Respectfully submitted,
 

~fw.(l /td

Rebecca H. Farrington 
Douglas M. Jasinski 
WH ITE &. CASELLP
 
701 13th Street N.W. 
Washington, DC 20005 
T: 202-626-3600 
F: 202-639-9355
 
Attorneys for Ahold Us.A., Inc.
 

Robert D. Newell 
Davis Wright Tremaine LLP 
1300 S.W. Fifth Avenue 
Suite 2300 
Portland, OR 97201 
T: 503- 778-5234 
F: 503- 778-5299
 
Attorney for New Seasons Market, Inc.
 

Allson A. Davis
 

Davis Wright Tremaine LLP 
505 Montgomery Street 
Suite 800 
San Francisco, CA 94111 
T: 415-276-6580 
F: 415-276-4880 
Attorney for Save Mart Supermarkets 

9
 



Daniel Z. Herbst
 
Reed Smith, LLP
 
1301 K Street, N.W.
 
Washington, D.C. 20005
 
T: 212- 414-9200 
F: 212- 414-9299 
Attorney for Gelson's Markets 

E. Marcellus Wiliamson 
Alexander Maltas
 

Latham & Watkins LLP
 
555 11th St. NW
 
Suite 1000
 
Washington, DC 20004
 
T: 202-637-2200
 

F: 202-637-2201 
Attorneys for Safeway, Inc. 

Bernard A. Nigro Jr. 
Wilkie FaIT & Gallagher
 

1875 K Street NW 
Washington, DC 20006 
T: 202-303-1125 
F: 202-303-2125
 
Attorney for Harris Teeter, Inc.
 

Jonathan M. Rich 
Morgan Lewis & Bockius LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC 
T: 202-739-5433 
F: 202-739-3001
 
Attorney for Apollo Management Holding,
 
L.P. 

10 



Exhibit 1
 



UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 

COMMISSIONERS: Wiliam E. Kovacic, Chairman 
Pamela Jones Harbour 
Jon Leibowitz
 

J. Thomas Rosch 

)
In the Matter of ) 

) Docket No. 9324 
WHOLE FOODS MARKT, INC., )

a corporation. ) 
) 

PROTECTIVE ORDER GOVERNING CONFIDENTIAL MATERIAL 

For the purpose of protecting the interests of 
 the parties and third parties in the 

above-captioned matter against improper use and disclosure of confidential information 

submitted or produced in connection with this matter: 

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential 

Material ("Protective Order") shall govern the handling of all Discovery Material, as 

hereafter defined. 

1. As used in this Order, "confidential material" shall refer to any document or
 

portion thereofthat contains non-public competitively sensitive information, including trade 

secrets or other research, development or commercial information, the disclosure of which 

would likely cause commercial harm to the producing party, or sensitive personal information. 

"Discovery Material" shall refer to documents and information produced by a part or third 

party in connection with this matter. "Document" shall refer to any discoverable writing, 

recording, transcript of oral testimony, or electronically stored information in the possession of a 

part or a third party. "Commission" shall refer to the Federal Trade Commission ("FTC"), or 
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any of its employees, agents, attorneys, and all other persons acting on its behalf, excluding
 

persons retained as consultants or experts for purposes of this proceeding.
 

2. Any document or portion thereof 
 produced or submitted by a respondent or a third part
 

during a Federal Trade Commission investigation or during the course of 
 this proceeding that is 

entitled to confidentiality under the Federal Trade Commission Act, or any regulation, 

interpretation, or precedent concerning documents in the possession of the Commission, 

as well as any information taken from any portion of such document, shall be treated as 

confidential material for purposes of this Order. 

3. The parties and any third parties, in complying with informal discovery requests,
 

disclosure requirements, or discovery demands in this proceeding may designate any 

responsive document or portion thereof as confidential material, including documents 

obtained by them from third parties pursuant to discovery or as otherwise obtained. 

4. The parties, in conducting discovery from third parties, shall provide to each third
 

part a copy of this Order so as to inform each such third party of 
 his, her, or its rights herein. 

5. A designation of confidentiality shall constitute a representation in good faith and after 

careful determination that the material is not reasonably believed to be already in the public 

domain and that counsel believes the material so designated constitutes confidential material as 

defined in Paragraph i of this Order. 

6. Material may be designated as confidential by placing on or affixing to the document
 

containing such material (in such manner as wil not interfere with the legibility thereof) the 

designation "CONFIDENTIAL-FTC Docket No. 9324" or any other appropriate notice that 

identifies this proceeding, together with an indication of 

the portion or portions of the document 

considered to be confidential materiaL. Confidential information contained in electronic 
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documents may also be designated as confidential by placing the designation 

"CONFIDENTIAL-FTC Docket No. 9324" or any other appropriate notice that identifies this 

proceeding, on the face of the CD or DVD or other medium on which the document is produced. 

Masked or otherwise redacted copies of documents may be produced where the portions deleted 

contain privileged matter, provided that the copy produced shall indicate at the appropriate point 

that portions have been deleted and the reasons therefor. 

7. Confidential material shall be disclosed only to: (a) the Administrative Law Judge
 

presiding over this proceeding, personnel assisting the Administrative Law Judge, the 

Commission and its employees, and personnel retained by the Commission as experts or 

consultants for this proceeding, provided such experts or consultants are not employees of the 

respondent, or any entity established by the respondent, or employees of any third part which 

has been subpoenaed to produce documents or information in connection with this matter, and 

provided further that each such expert or consultant has signed an agreement to abide by the 

terms of this protective order; (b) judges and other court personnel of any court having 

jurisdiction over any appellate proceedings involving this matter; (c) outside counsel of record 

for the respondent, their associated attorneys and other employees of 
 their law firm(s), provided 

such personnel are not employees of the respondent or of any entity established by the 

respondent; (d) anyone retained to assist outside counsel in the preparation or hearing of this 

proceeding including experts or consultants, provided such experts or consultants are not 

employees of 
 the respondent, or any entity established by the respondent, or employees of any 

third part which has been subpoenaed to produce documents or information in connection with
 

this matter, and provided further that each such expert or consultant has signed an agreement to 

abide by the terms of this protective order; and (e) any witness or deponent who authored or 
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received the information in question, or who is presently employed by the producing party. 

8. Disclosure of confidential material to any person described in Paragraph 7 of 
 this 

Order shall be only for the purposes of 
 the preparation and hearing of 
 this proceeding, or 

any appeal therefrom, and for no other purpose whatsoever, provided, however, that the 

Commission may, subject to taking appropriate steps to preserve the confidentiality of 

such material, use or disclose confidential material as provided by its Rules of Practice; 

Sections 6(f) and 21 of 
 the Federal Trade Commission Act; or any other legal obligation 

imposed upon the Commission. 

9. In the event that any confidential material is contained in any pleading, motion, exhibit
 

or other paper filed or to be filed with the Secretary of the Commission, the Secretary 

shall be so informed by the part filing such papers, and such papers shall be fied in 

camera. To the extent that such material was originally submitted by a third part, the 

part including the materials in its papers shall immediately notify the submitter of such
 

inclusion. Confidential material contained in the papers shall continue to have in camera 

treatment until further order of the Administrative Law Judge, provided, however, that 

such papers may be furnished to persons or entities who may receive confidential 

material pursuant to Paragraphs 7 or 8. Upon or after fiing any paper containing 

confidential material, the filing part shall fie on the public record a duplicate copy of 

the paper that does not reveal confidential materiaL. Further, if 
 the protection for any such 

material expires, a part may file on the public record a duplicate copy which also 

contains the formerly protected materiaL.
 

10. If counsel plans to introduce into evidence at the hearing any document or transcript
 

containing confidential material produced by another part or by a third part, they shall
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provide advance notice to the other part or third part for puroses of allowing that
 

part to seek an order that the document or transcript be granted in camera treatment. If
 

that part wishes in camera treatment for the document or transcript, the part shall file 

an appropriate motion with the Administrative Law Judge within 5 days after it receives 

such notice. Until such time as the Administrative Law Judge rules otherwise, the document or 

transcript shall be accorded in camera treatment. If the motion for in camera treatment is 

denied, all documents and transcripts shall be part of 
 the public record. Where in camera
 

treatment is granted, a duplicate copy of such document or transcript with the confidential
 

material deleted therefrom may be placed on the public record.
 

11. If any par receives a discovery request in another proceeding that may require the
 

disclosure of confidential material submitted by another part or third part, the recipient
 

of the discovery request shall promptly notify the submitter of receipt of such request. 

Unless a shorter time is mandated by an order of a cour, such notification shall be in 

. writing and be received by the submitter at least 10 business days before production, and 

shall include a copy of 
 this Protective Order and a cover letter that wil apprise the 

submitter of its rights hereunder. Nothing herein shall be construed as requiring the 

recipient of the discovery request or anyone else covered by this Order to challenge or 

appeal any order requiring production of confidential material, to subject itself 
 to any 

penalties for non-compliance with any such order, or to seek any relief from the Administrative 

Law Judge or the Commission. The recipient of 
 the discovery request shall not oppose the 

submitter's efforts to challenge the disclosure of confidential materiaL. In addition,
 

nothing herein shall limit the applicability of 
 Rule 4.1 1 

(e) of the Commission's Rules of 
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Practice, 16 CFR § 4.11 (e), to discovery requests in another proceeding that are directed to 

the Commission. 

12. At the time that any consultant or other person retained to assist counsel in the 

preparation or hearing of this action concludes participation in the action, such person shall 

return to counsel all copies of documents or portions thereof designated confidential that are in 

the possession of such person, together with all notes, memoranda or other papers containing 

confidential information. At the conclusion of this proceeding, including the exhaustion 

of judicial review, the parties shall return documents obtained in this action to their 

submitters, provided, however, that the Commission's obligation to retu documents 

shall be governed by the provisions of Rule 4.12 of the Rules of 
 Practice, 16 CFR § 4.12. 

13. The inadvertent production or disclosure of 
 information or documents produced by a 

part or third part in discovery that is subject to a claim of privilege wil not be deemed to be a
 

waiver of any privilege to which the producing part would have been entitled had the 

inadvertent production or disclosure not occurred, provided the producing pary exercised 

reasonable care to preserve its privilege. In the event of such inadvertent production or 

disclosure, the party claiming inadvertence shall promptly notify any part that received the 

information of the claim and the basis for it. After being so notified, the receiving part must 

promptly return the specified information, and all copies of it, and may not use or disclose the 

information unless the claim is resolved such that no privilege applies to the information. 

Nothing in this Order presupposes a determination on the claim of privilege or of reasonable care
 

in preserving privilege if challenged. 
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14. The provisions of this Protective Order, insofar as they restrict the communication 

and use of confidential discovery material, shall, without written permission of the 

submitter or further order of 
 the Commission, continue to be binding after the conclusion 

of this proceeding. 

By the Commission. 

Donald S. Clark 
Secretary 

ISSUED: October 10, 2008 
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Case 1:07-cv-01021-PLF Document 100 Filed 07/10/2007 Page 1 of 17 

IN THE UNITED STATES DISTRICT COURT
 
FOR THE DISTRICT OF COLUMBIA 

FILED
 
FEDERAL TRADE COMMiSSION 

) 
) 

JUL 1 0 2007 

Plaintiff, 
) 
) 

NANCY MAYER WHITINGTON, CLERK 

us. DISTRICT COURT 

) 
) 

v. ) Civil Action No. 1:07-CV-01021-PLF 
) 

WHOLE FOODS MART, INe. 
) 

) 

and 
) 
) 

WILD OATS MARTS, INe. 
) 
) 
) 

Defendants. ) 
) 

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL 

For the purpose of protecting the interests of the Parties and Third Parties against the 

improper use and disclosure of confidential information submitted or produced in connection 

with this Matter: 

IT is HEREBY ORDERED THAT this Protective Order Governing Discovery Material 

(the "Protective Order") shall govern the handling of all Discovery Material in the above 

captioned Matter.
 

DEFINITIONS 

For purposes of 
 this Protective Order, the following definitions shall apply: 

1. "Whole Foods" means defendant Whole Foods Market, Inc., a corporation 

organized, existing, and doing business under and by virue of the laws of the State of Texas, 

with its offce and principal place of business at 550 Bowie Street, Austin, Texas 78703, and its 

predecessors, divisions, subsidiaries, affliates, partnerships, and joint ventures. 



Case 1:07-cv-01021-PLF Document 100 Filed 07/10/2007 Page 2 of 17 

2. "Wild Oats" means defendant Wild Oats Markets, Inc., a corporation organized,
 

existing, and doing business under and by virue of the laws of the State of Delaware, with its 

offce and principal place of business located at 3375 Mitchell Lane, Boulder, Colorado 8030 i, 

and its predecessors, divisions, subsidiaries, affliates, parerships, and joint ventures. 

3. "Commission" or "FTC" means the Federal Trade Commission, or any of its
 

employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
 

retained as consultants or experts for the purposes ofthis Matter. 

4. "Confidential Discovery Material" means all Discovery Material that is
 

confidential or proprietary information produced in discovery. Such material is referred to in, 

and protected by, Rule 26(c)(7) of the Federal Rules of 
 Civil Procedure. Confidential Discovery 

Material shall include non-public trade secret or other research, development, or commercial 

information, the disclosure of 
 which would likely cause commercial harm to the Producing Party 

or to Defendants, in instances where the Producing Part produces information generated by the 

Defendants. The following is a non-exhaustive list of examples of information that likely wil 

qualify for treatment as Confidential Discovery Material: strategic plans (involving pricing, 

marketing, research and development, product road maps, corporate allances, or mergers and 

acquisitions) that have not been fully implemented or revealed to the public; trade secrets; 

customer-specific evaluations or data (e.g., prices, volumes, or revenues); sales contracts; system 

maps; personnel fies and evaluations; information subject to confidentiality or non-disclosure 

agreements; proprietary technical or engineering information; proprietary financial data or 

projections; and proprietar consumer, customer, or market research or analyses applicable to 

current or future market conditions, the disclosure of 
 which could reveal Confidential Discovery 

MateriaL. Discovery Material wil not be considered confidential if it is in the public domain. 
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5. "Counel of Record" means counsel who fie a notice of appearance in this
 

Matter. 

6. "Disclosing Party" means a par that is disclosing or contemplating disclosing 

Discovery Material pursuant to this Protective Order. 

7. "Discovery Material" includes without limitation deposition testimony, deposition
 

exhibits, interrogatory responses, admissions, affdavits, declarations, Documents produced 

pursuant to compulsory process or voluntarily in lieu thereof, and any other Documents or 

information produced or given to one Pary by another Party or by a Third Part in connection
 

with discovery in this Matter. Inormation taken from Discovery Material that reveals its 

substance shall also be considered Discovery MateriaL. 

8. "Document" means the complete original or a true, correct, and complete copy 

and any non-identical copies of 
 any written or graphic matter, no matter how produced, recorded, 

stored, or reproduced. "Document" includes, but is not limited to, any writing, letter, envelope, 

telegraph, e-mail, meeting minute, memorandum, statement, affdavit, declaration, book, record, 

survey, map, study, handwritten note, working paper, chart, index, tabulation, graph, drawing, 

chart, photograph, tape, phono record, compact disc, video tape, data sheet, data processing card, 

printout, microfim, index, computer readable media or other electronically stored data, 

appointment book, diary, diar entr, calendar, organizer, desk pad, telephone message slip, note 

of interview or communication, and any other data compilation from which information can be 

obtained, and includes all drafts and all copies of such Documents and every writing or record 

that contain any commentary, notes, or making whatsoever not appearing on the originaL. 
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9. "Expert/Consultant" means testifying or consulting experts or other persons who
 

are retained to assist Plaintiffs Counselor Defendants i Counel in preparation for the hearing or 

to give testimony at the hearing. 

10. "Matter" means the above captioned matter pending in the United States District 

Court for the District of Columbia, and all subsequent administrative, appellate or other review 

proceedings related thereto. 

i 1. "Outside Counsel" means the law firms that are Counsel of Record for
 

Defendants in this Matter, their partners and associated attorneys, or other persons regularly 

employed by such law firrn(s) including legal assistants, clerical staff, vendors assisting with 

electronic discovery and information management personnel and temporary personnel retained 

by such law fir(s) to perform legal or clerical duties, or to provide logistical litigation support 

with regard to this Matter; provided that any attorney associated with Outside Counsel shall not 

be a director, officer, or employee of Defendants. The term Outside Counsel does not include 

persons retained as consultants or experts for the purposes ofthis Matter. 

12. "Party" means either the FTC, Whole Foods, or Wild Oats.
 

13. "Person" means any natural person, business entity, corporate entity, sole 

proprietorship, partnership, association, governmental entity, or trust. 

l4. "Producing Par means a Pary or Third Part that produced or intends to 

produce Confidential Discovery Material to any of the Parties. With respect to Confidential 

Discovery Material of a Third Pary that is in the possession, custody, or control of 
 the FTC, or 

has been produced by the FTC in this Matter, the Producing Par shall mean the Third Party that 

originally provided such material to the FTC. The Producing Party shall mean the FTC for 

puroses of any Document or Discovery Materials prepared by, or on behalf of, the FTC. 
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15. "Defendants" means Whole Foods and Wild Oats.
 

16. ''Third Part" means any natual person, partnership, corporation, association, or 

other legal entity not named as a Party to this Matter and its employees, directors, offcers, 

attorneys, and agents. 

TERMS AND CONDITIONS OF PROTECTIVE ORDER 

1. Discovery Material, or information derived therefrom, shall be used solely by the
 

Parties for purses of 
 this Matter, and shall not be used for any other purpose, including without 

limitation any business or commercial purpose. Notwithstanding the foregoing, nothing 

contained in this Protective Order shall prevent the Commission from using any material 

produced as part of the investigation in this Matter, including any Discovery Material, for any 

authorized law enforcement purpose, provided that the Commission may only use or disclose 

Discovery Material as provided by (a) its Rules of Practice, and any cases so construing them, 

the Federal Trade Commission Act, and any cases so construing them,(b) Sections 6(f) and 21 of 


and (c) any other legal obligation imposed upon the Commission. The Parties, in conducting 

discovery from Third Parties, shall attach to all discovery requests a copy of this Protective 

Order and a cover letter that wil apprise such Third Paries of 
 their rights hereunder. 

2. Confidential Discovery Material may be designated as such by (a) placing or
 

affxing on each page of a Document containing such material, in a manner that wil not interfere 

with its legibility, the notation "CONFIDENTIAL - FTC v. Whole Foods," or (b) any Party or 

Third Party instructing the court reporter, with notice to all Parties, within five (5) business days 

of the receipt of the transcript, to designate as "Confidential" each page of the deposition 

trancript containing the Confidential Discovery MateriaL. Such designations constitute a good-


faith representation by counsel for the Party or Third Party making the designation that the 
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Document or transcript constitutes or contain Confidential Discovery MateriaL. All deposition 

transcripts shall be treated as Confidential Discovery Material until the expiration of five (5) 

business days after the receipt of the transcript. A Producing Party wil use reasonable care to 

avoid designating any Discovery Material as Confidential Discovery Material that is not entitled 

to such designation. 

3. Confidential Discovery Material shall not be copied or reproduced for use in this
 

Matter except to the extent such copying or reproduction is reasonably necessary to the conduct 

of this Matter. All such copies or reproductions of the Discovery Material and any documents 

generated by the Parties containing information drawn from such Discovery Material shall be 

subject to the terms of this Protective Order. If the duplication process by which copies or 

reproductions of Confidential Discovery Material are made does not preserve the confidentiality 

designations that appear on the original Documents, all such copies or reproductions shall be 

stamped with the same confidentiality designation as the originaL. 

4. All Documents obtained by compulsory process or voluntarily in lieu of process 

from any Party or Third Part, regardless of whether designated or marked confidential by the
 

Part or Third Party, and transcripts of any investigational hearings, interviews, or depositions
 

that were obtained before this Protective Order was adopted, shall be treated as Confidential 

Discovery Material for a period often (10) days from the time notice of 
 the intent to produce is 

given to the Producing Party. At the expiration of 
 that time, this material shall be treated as non-

confidential unless documents or transcripts pages are otherwise designated with specificity by 

the Producing Party as Confidential Discovery MateriaL.
 

5. If any Party seeks to challenge a Producing Party's designation of material as
 

Confidential Discovery Material, the challenging Pary shall notify the Producing Party and all 
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other Parties of the challenge. Such notice shall identify with specificity (i.e., by document 

control numbers, deposition transcript page and line reference, or other means suffcient to locate 

easily such materials) the designation being challenged. The Producing Part may preserve its 

designation by providing the challenging Pary and all other Paries a written statement of the 

reasons for the designation within three (3) business days of receiving notice of the 

confidentiality challenge. If the Producing Part timely preserves its rights, the Parties shall 

continue to treat the challenged material as Confidential Discovery Material, absent a written 

agreement with the Producing Par or order of 
 the Cour providing otherwse. 

6. If any conflct regarding a confidentiality designation arises and the Paries
 

involved have failed to resolve the conflct via good-faith negotiations, a Party seeking to
 

disclose Confidential Discovery Material or challenging a confidentiality designation may make 

written application to the Court for relief. The application shall be served on the Producing Party 

and the other Parties to this Matter, and shall be accompanied by a certification that good-faith 

negotiations have failed to resolve the outstanding issues. The Producing Party and any other 

Par shall have three (3) business days after receiving a copy of the motion to respond to the 

application. While an application is pending, the Parties shall maintain the pre-application status 

of the Confidential Discovery MateriaL. Nothing in this Protective Order shall create a 

presumption or alter the burden of persuading the Cour of the propriety of a requested disclosure 

or change in designation. 

7. The Parties shall not be obligated to challenge the propriety of any designation or 

treatment of information as Confidential Discovery Material and the failure to do so promptly 

shall not preclude any subsequent objection to such designation or treatment, or any motion 

seeking permission to disclose such material to Persons not otherwise entitled to access under the 
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term of this Protective Order. If Confidential Discovery Material is produced without the
 

designation attached, the material shall be treated as Confidential from the time the Producing 

Par advises Plaintiffs Counsel and Defendants' Counsel in writing that such material should
 

be so designated and provides all the Paries with an appropriately labeled replacement. The 

Parties shall return promptly or destroy the unmarked materials. 

8. Confidential Discovery Material shall not, directly or indirectly, be disclosed or
 

otherwise provided to anyone except: 

(a) Plaintiffs counsel and the Commission, as permitted by the Commission's
 
Rules of 
 Practice; 

(b) Outside Counsel;
 

(c) Roberta L. Lang, General Counsel of Whole Foods Market, Inc., on
 
condition that Ms. Lang shall have access only to unredacted draft and 
final versions of pleadings, deposition and hearing transcripts, and expert 
reports, but shall not have access to any accompanying exhibits or 
underlying discovery materials to the extent those exhibits or discovery 
materials have been designated "Confidential"; 

(d) Experts/Consultants;
 

(e) court reporters and deposition transcript reporters;
 

(f) judges and other court personnel of any court having jurisdiction over any
 

proceedings involving this Matter; 

the Discovery Material; any individual who was 
in the direct chain of supervision of the author at the time the Discovery 
Material was created or received; any employee or agent of the entity that 
created or received the Discovery Material; or anyone representing the 

(g) any author or recipient of 


author or recipient of 
 the Discovery Material in this Matter; and 

(h) any other Person(s) authorized in writing by the Producing Part.
 

9. Confidential Discovery Material shall not, directly or indirectly, be disclosed or
 

otherwise provided to an Expert/Consultant until such person has executed and transmitted to 

counsel for the part retaining such person a declaration in the form attached as Exhibit "A."
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Each Par's counsel shall maintain a fie of all such declarations for the duration of the 

litigation. 

10. If any Par desires to disclose Confidential Discovery Material to (a) either any
 

ExpertConsultant, any deponent, or any witness that is or was an offcer, director or employee of 

Whole Foods or Wild Oats, or (b) any Person other than those referred to in paragraph 8 of this 

Protective Order, the Disclosing Party shall notify the Producing Pary any other Pary of its 

desire to disclose such materiaL. The notice shall identify those materials sought to be disclosed 

with specificity (i.e., by document control numbers, deposition transcript page and line reference, 

or other means suffcient to locate easily such materials) and the specific Person to whom the 

Confidential Discovery Material is to be disclosed. For disclosure to any ExpertConsultant,
 

deponent, or witness that is or was an offcer, director, or employee of Whole Foods or Wild 

Oats, the identification of the Person shall include, but not be limited to, the full name, 

professional address and/or affliation, and curent curriculum vitae of the identified Person. The 

Producing Par may object to the disclosure of the Confidential Discovery Material within five 

(5) business days of receiving notice of an intent to disclose such material to the Person by 

providing the Disclosing Part with a written statement of the reasons for objection. If the 

Producing Party timely objects, the Disclosing Part shall not disclose the Confidential
 

Discovery Material to the identified Person, absent a written agreement with the Producing Party 

or order of the Cour permitting the disclosure. If the Producing Pary does not object to the 

disclosure of Confidential Discovery Material to the identified Person within five (5) business 

days, the Disclosing Pary may disclose the Confdential Discovery Material to the identified 

Person. 
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11. Ifthe FTC (a) receives a discovery request that may require the disclosure by it of 

a Third Pary's Confidential Discovery Material, or (b) intends to or is required to disclose, 

voluntarily or involuntarily, a Third Party's Confidential Discovery Material (whether or not 

such disclosure is in response to a discovery request), the FTC promptly shall notify the Third 

Party of the receipt of such request or its intention to disclose such materiaL. Such notification 

shall be in writing and, if not otherwise done, sent for receipt by the Third Party at least five (5) 

business days before disclosure, and shall include a copy of this Protective Order and a cover 

letter that wil apprise the Third Par 0 f its rights hereunder. 

12. If any Person receives a discovery request in another proceeding that may require
 

the disclosure of a Producing Party's Confidential Discovery Material, the recipient of the 

discovery request shall promptly notify the Producing Party of receipt of the request. The
 

notification shall be in writing and be received by the Producing Par at least five (5) business 

days before production in the other proceeding, and shall include a copy ofthis Protective Order 

and a cover letter apprising the Producing Party of its rights. Nothing herein shall be construed 

as requiring the recipient of the discovery request or anyone else covered by this Protective 

Order to challenge or appeal an order requiring production of Confidential Discovery Material,
 

to subject itself to any penalties for noncompliance with such an order, or to seek any relief 
 from 

the Cour. The recipient shall not oppose the Producing Part's efforts to challenge the 

discovery request callng for the production by the recipient of the Producing Part's
 

Confidential Discovery MateriaL. In addition, nothing herein shall limit the applicability of-

Section 4.11(e) of the FTC Rules of Practice, 16 C.F.R. § 4.1 l(e), to discovery requests in 

another proceeding that are directed to the Commission. 
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13. Counsel for the Parties or any Producing Pary shall have the right to exclude 

from oral depositions any person not authoried to receive Confidential Discovery Material, 

during periods of examination or testimony relating to such materiaL. 

14. In the event that any Confidential Discovery Material is contained in any
 

pleading, motion, exhibit, brief, or other paper fied or to be filed with the Court, the Party fiing 

the papers shall inform the Clerk of Cour, and the papers shall be fied under seal pursuant to the 

Federal Rules ofCivIl Procedure and the Local Rules of 
 the United States District Cour for the 

District of Columbia. Confidential Discovery Material contained in papers (including
 

Confidential Discovery Material from the Paries and Third Parties) shall remain under seal until 

further order of the Cour; provided, however, that the papers may be furnished to persons or 

entities who may receive Confidential Discovery Material pursuant to this Protective Order. 

After fiing any paper containing Confidential Discovery Material, the filing Party must fie on 

the public record a duplicate copy of 
 the paper with the Confidential Discovery Material deleted, 

within five (5) business days of the original filing. Further, if the protection for any such 

material ceases, any Part may fie on the public record a copy that also contain the formerly 

protected materiaL.
 

15. If counsel for a Party plans to introduce into evidence at trial any Document or
 

transcript containing Confidential Discovery Material produced by a Third Party or any other 

Part, the counsel shall provide fort-eight (48) hours advance notice before such introduction to
 

the Producing Part and any other Party, or as much notice before the introduction as practicable 

under the circumstances, for purposes of allowing that Party to seek an order that the Document 

or trancript be granted in camera treatment. Except where an order seeking in camera treatment 

is granted, all Documents and transcripts shall be part of the public record. If in camera 
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treatment is granted, a copy of the Document or transcript with the Confidential Discovery 

Material deleted must be placed on the public record. 

16. The inadvertent production or disclosure of (i) material provided to the FTC 

during its investigation under the Har-Scott-Rodino Antitrust Improvement Act, 15 V.S.C. § 

18a, or (ii) any Discovery Materiai which a Producing Pary claims should not have been 

produced or disclosed because of a privilege, wil not be deemed to be a waiver of any privilege 

to which the Producing Pary would have been entitled had the privileged Discovery Material not 

inadvertently been produced or disclosed. In the event of such claimed inadvertent production or 

disclosure, the procedures of Federal Rules of Civil Procedure 26(b)(5)(B) shall apply. The 

inadvertent production of a privileged document shall not be deemed a waiver of any privilege 

applicable to any other documents relating to that subject matter. 

17. Nothing in this Protective Order shall be construed to conflict with the provisions 

of Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 V.S.C. §§ 46, 50, 57b-2, or 

with Rules 3.22, 3.45, or 4.11 (b)-(e), 16 C.F.R. §§ 3.22,3.45, and 4.11 (b)-(e). Any Pary or 

Producing Pary may move at any time for in camera treatment of any Confidential Discovery 

Material or any portion of the proceedings in this Matter to the extent necessar for proper 

disposition ofthis Matter. 

18. At the conclusion of this Matter, the Defendants shall (a) retu or destroy all 

Documents obtained in this Matter that contain or refer to Confidential Discovery Material, other 

than materials that have been made par of 
 the public record in this Matter, and (b) provide the 

Producing Party with an affdavit of destruction, provided that the provisions of 15 U.S.C. § 18a 

and § 4.12 of the FTC Rules of 
 Practice, 16 C.F.R. § 4.12, shall govern the retention, return, or 

destruction of any documents obtained by the FTC prior to the filing of the Complaint to the 
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extent the provisions of that statute or regulation is inconsistent with the provisions of this 

Protective Order. At the time that any ExpertConsultant or other person retained to assist 

counsel in the preparation of 
 this Matter concludes participation in this Matter, that person shall 

retur to counsel all copies of 
 Documents or portions thereof designated Confidential Discovery 

Material that are in the possession of that person, together with all notes, memoranda, or other 

papers containing Confidential Discovery MateriaL.
 

19. The provisions of 
 this Protective Order, insofar as they restrict the communication 

and use of Confidential Discovery Material shall, without written permission of the Producing 

Par or fuher order of the Cour, continue to be binding after the conclusion of this Matter. 

20. This Protective Order shall not apply to the disclosure by a Producing Party or its
 

Counsel of the Producing Party's Confidential Discovery Material to the Producing Pary's 

current or former employees, agents, board members, directors, and offcers. 

21. Any violation of 
 this Order wil be deemed a contempt and punished by a rme of 

$250,000. This fine wil be paid individually by the person who violates this Order. Any 

violator may not seek to be reimbursed or indemnified for the payment the violator has made. If 

the violator is an attorney, the Cour wil deem the violation of this Order to warrant the violator 

being sanctioned by the appropriate professional disciplinary authority and Judge Friedman wil 

urge that authority to suspend or disbar the violator. This Paragraph 21 shall only apply to the 

person(s) identified in Paragraph 8(c) above. 
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22. Entr of the foregoing Protective Order is without prejudice to the right of the
 

Paries or Third Parties to apply for further protective orders or for modification of any provision 

ofthis Protective Order by application to the Cour for good cause shown,

ORDERED: ~~~'~ 
PaulL. Friedman
 

United States District Judge
Dated: ~ '1 \ () 1
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WE ASK FOR THIS: 

Alden L. Atkins 
Vinson & Elkins L.L.P. 
1455 Pennsylvania Ave., N.W., Suite 600 
Washington, D.C. 20004-1008 
(202) 639-6613 
aatkins(fvelaw.eom 

Counsel for Whole Foods Market, Inc. 

WITH ADDITIONAL COPIES TO: 

Thomas H. Brock 
Bureau of Competition 
Federal Trade Commission 
600 New Jersey Ave., N.W. 
Washington, D.C. 20580 
(202) 326-2813 
TBroek(fFTC.gov 

Counsel for the Federal Trade Commission 

Clifford H. Aronson 
Skadden, Ars, Slate, Meagher & Flom LLP 
Four Times Square 
New York. New York 10036 
(212) 735-3000 
earonson(fskadden.eo m 

Counsel for Wild Oats Markets, Inc. 
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EXHIT A
 
TO THE PROTECTIVE ORDER GOVERNING DISCOVERY MATERIL 

UNITED STATES DISTRICT COURT
 
DISTRICT OF COLUMBIA
 

FEDERAL TRADE COMMISSION, ) 

Plaintiff, 
) 
) 
) 

v. ) Civil Action No. 1:07-CV-01021-PLF 

WHOLE FOODS MART, INC., 
) 

) 

- and 
) 
) 

WILD OATS MARTS, INC., 
) 

) 

Defendants. 
) 
) 

DECLARATION CONCERNING PROTECTIVE
 
ORDER GOVERNING DISCOVERY MATERIL 

I, (NAME), hereby declare and certify the following to be true: 

1. (Statement of employment)
 

2. I have read the "Protective Order Governing Discovery Material" ("Protective 

Order") issued by the Court on (Date), in connection with the above captioned Matter. I 

understand the restrictions on my access to and use of any Confidential Discovery Material (as 
that term is used in the Protective Order) in this Matter, and I agree to abide by the Protective 

Order. 

3. I understand that the restrictions on my use of such Confidential Discovery
 

Material include: 

a. that I will use such Confidential Discovery Material only for the purpose
 

of preparing for this proceeding, and hearing(s) and any appeal of this 
proceeding and for no other purose; 

b. that I wil not disclose such Confidential Discovery Material to anyone,
 

except as permitted by the Protective Order; 

c. that I wil use, store and maintain the Confidential Discovery Material in
 

such a way as to ensure its continued protected status; and 
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d. that, upon the termination of my participation in this proceeding, I wil
 

promptly return all Confidential Discovery Material and all notes, 
memoranda, or other papers containing Confidential Discovery Material, 
to Plaintiffs Counselor Defendants' Outside Counsel, as appropriate.
 

4. I understand that if I am receiving Confidential Discovery Material as an
 

Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of 
Confidential Discovery Material also include the duty and obligation to: 

a. maintain such Confidential Discovery Material in separate locked room(s)
 

or locked cabinet( s) when such Confidential Discovery Material is not 
being reviewed; 

b. retu such Confidential Discovery Material to Plaintiffs Counselor
 

Defendants' Outside Counsel, as appropriate, upon the conclusion of my 
assignment or retention, or upon conclusion of 
 this Matter; and 

c. use such Confidential Discovery Material and the information contained
 

therein solely for the purpose of 
 rendering consulting services to a Party to 
this Matter, including providing testimony in judicial or administrative 
proceedings arising out of this Matter. 

5. I am fully aware that, pursuant to Rule 26, Federal Rules of 
 Civil Procedure, Rule 
37, Federal Rules of Civil Procedure, and Section 3.42(h) of the FTC Rules of Practice, 16 
C.F.R. § 3.42(h), my failure to comply with the term of the Protective Order may constitute
 

contempt of the Commission and may subject me to sanctions imposed by the Cour or the 
Commission. 

Date: 
Full Name (Typed or Printed) 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

COMMISSIONERS:	 Jon Leibowitz, Chairn 
Pamela Jones Harbur 
Wilam E. Kovacic 
J. Thomas Rosch 

In the Matter of 
) 
) 

WHOLE FOODS MARKET, INe. 
) 
) Docket No. 9324 

a corpration. 
) 
) 
) 

DECISION AND ORDER 
(Public Record Version) 

The Federal Trade Cormsion (''Cormsion') havig heretofore issued its complaint 
chargig Whole Foods Market, Inc. (''Wole Foods" or ''Respondent) wi violations of 
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade 
ConnsionAct, as amended, 15 U.S.C. § 45, and Respondent havig been served wi a copy 
of tht complaint, together wi a notice of contemplated relie~ and Respondent havig 
answered the complaint denyi said charges but admiing the jindictional allegations set fort 
therein and 

The Respondent, its attorney, and counel for the Cormsion havig thereafter executed 
an Agreement Containg Consent Orders ("Consent Agreement), contain an admision by
 

Respondent of 
 all the jindictional fàcts set forth in the aforesaid Complaint, a statement tht the 
sig of said Consent Agreement is for settlement puroses onl and does not constite an
 

admision by Respondent that the law has been violated as alleged in such Complaint, or that the 
fàcts as alleged in such Complaint, other thnjindictional fàcts, are tr, and waivers and other
 

proviions as requied by the Cormsion's Rules; and 

The Secretary of 
 the Cormsion havig thereafter widrawn the matter from 
adjudication in accordance wi § 3.25(c) of 
 its Rules; and 

The Cormsion havig thereafter considered the matter and havig thereupon accepted 
the executed consent agreement and placed such agreement on the public record for a period of 

th (30) days, and havig dul considered the commnts fied by interested persons pursuat
 
to Connsion Rule 2.34, 16 C.F.R. § 2.34, now in conform wih the procedure prescried in 
§ 3.25(f) ofit Rules, the Cormsion hereby makes the followigjindictional fidings and 
enters the followig Order: 



1. Whole Foods is a corporation organid, exitig and doing business inder and 
by vie of 
 the laws of the State of Texas, wi its offces and pricipal place of business located 
at 550 Bowie Street, Austi Texas 78703. 

2. The Federal Trade Connsion has jmidiction over the subject matter of 
 th 
proceeding and of Respondent, and the proceeding is in the public interest. 

ORDER 

I. 

IT IS ORDERED tht, as used in th Order, the followi defiions shall apply: 

A. ''Wole Foods" or "Respondent" means Whole Foods Market, Inc., its directors, offcers, 
employees, agents, representaties, predecessors, successors, and assig; it joint venties,
 

subsidiaries, divions, groups and afftes controlled by Whole Foods Market, Inc., and 
the respective directors, offcers, employees, agents, representatives, successors, and assig 
of each. 

B. ''Wild Oats" means the formr corporation Wild Oats Markets, Inc., which was organid, 
exiting, and doing business inder and by vi of 
 the laws of the State of 
 Delaware, wi 
it offce and pricipal place of 
 business located at 1821 30th Street, Boulder, Colorado 
80301, and which was acquied by Respondent Whole Foods. 

C. "Connsion" means the Federal Trade Connsion. 

D. "Closing Date" means the date on which Respondent (or the Divestie Trutee) and a
 

Connsion-approved Acquier consmnte a transaction to divest any Asset To Be 
Divested pmsuant to th Order.
 

E. "Connsion-approved Acquiet' means an entit tht receives the prior approval of 
 the 
Connsion to acquie particulr assets tht the Respondent is requied to divest pmsuant to 
th Order.
 

F. ''Divestie Trutee" means a trtee appointed by the Connsion pmsuant to the relevant 
proviions of 
 th Order to effectute the divesties requied by th Order (as 
distiguhed from ineri monior J.
 

G. "Assets To Be Divested" means:
 

1. The name "WILD OATS," all trademarks, trade dress, servce marks, trade names, and 
other Wil Oats intellectul propert associated wi the Wild Oats stores (all 
hereinfter collectively ''Wild Oats Associated Inellectul Propert"); 

2. The store locations lited on Appendix A of 
 th Order;
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3. The store locations lited on Appendix B of th Order; and 

4. Al assets, leases, fies, propertes, governnt penns (to the extent tranferable), 
tangile and intagible, related to or used in the stores operated at these locations at the 
Closing Date, but shall not inchide those assets consisting of or pertin to any 
 of 
Respondent's other (non ''WD OATS') trademaks, trade dress, servce maks, or 
trade names, or any inventory, books and records, fincial inormtion, supplies or
 

packagig related to or used in the stores operated at these locations. 

H. ''Divestie Agreement" means any agreement between the Divestie Trutee and a
 

Commsion-approved Acquier and all amendments, exhit, attchmnts, agreements, 
and schedules thereto, related to the Assets To Be Divested tht have been approved by the 
Commsion to accomplih the requiements of thi Order.
 

1. "Interi Monior" means a imnior appointed by the Connsion pursuant to the Order to 
Maintain Assets in th matter.
 

1. "Store Employees" means all employees of 
 Whole Foods cllently workin at the store 
locations lited on Appendix A of 
 th Order, or who have, wi the past six (6) imnth, 
worked at any store location lited on Appendix A or Appendix B of 
 thi Order.
 

K. 'Tld Part Consents" means all consents and waivers from any person other thn the
 

Respondent, incluin all landlords, that are necessary to effect the complete divestie of 
the Assets To Be Divested to the COnnsion-approved Acquier(s) and tht are necessary 
for the contiued operation of 
 the stores by the COnnsion-approved Acquier(s). 

II. 

IT is FUTHR ORDERED tht: 

A. Respondent shall divest the Assets To Be Divested, at a price from each Connsion
approved Acquier not less thn zero dollrs, absoluely and in good fuit in a maruer tht 
receives the prior approval of the ConnsIon and solely to an acquier (or acquiers) tht 
receives the prior approval of the Connsion Such divestie (or divesties) shall be 
accomplihed exchiively by the Divestite Trutee pursuant to Paragraph II ofthi Order. 

B. The Connsion hereby appoints The Food Parters LLC as Divestie Trutee to divest 
the Assets To Be Divested. Not later thn ten (10) days after the appointmnt ofa 
Divestie Trutee, Respondent shall execute a trtee agreement tht, subject to the prior 
approval of the Connsion, trnsfers to the Divestite Trutee all rits and powers 
necessary to penn the Divestite Trutee to effect the divestite requied by th Order. 

C. Respondent shall consent to the followi term and conditions regading the Diestie 
Trutee's powers, dutes, authori, and responsibiles:
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I. Subject to the prior approval of 
 the Corrsion, the Divestie Trutee shall have the 
excluive power and autori to divest the Assets To Be Divested and to assure tht 
Respondent has completed all of 
 its oblitions inder Paragraph II.H. of th Order for
 

any Asset To Be Divested. 

2. The Divestie Trutee shall have six (6) month from the date the Corrsion
 
approves the trtee agreement descried herein to accomplih the divestie, which
 
shall be subject to the prior approval of the Corrsion I~ however, at the end of the 
six (6) month period, the Divestie Trutee has received a good fàit offer or offrs for
 

a particulr store or stores, the divestite period may be extended by the Corrsion as 
to such store(s) to allow the Divestie Trutee to continue negotitions wi such 
potentil acquier( s); prov ided however, the Corrsion may extend the divestite 
period for any such store(s) onl for a maxnofsix (6) month;providedfurther, 
however, tht if the Divestie Trutee submis any proposed Divestie Agreement(s)
 

and proposed acquier() to the Corrsion for approval before the end of 
 the 
divestie period for the partculr store( s), as may be extended by the Corrsion, 
and if the Corrsion has not acted on such Divestie Agreement(s), or the Closing
 

Date has not occured, by the end of 
 the divestite period, then the divestie period 
for the store( s) covered by such Divestie Agreement( s) shall automaticall extend 
intil the day after the Corrsion rejects such Divestie Agreement(s) or the Closing 
Date(s) has occured, whichever is the case;providedfurther, however, tht the 
Divestite Trutee's autori shall extend for such ti intil Respondent has
 

completed all of its obligations inder Paragraph II.H. of th Order for any partculr
 

Asset To Be Divested. 

3. The divestie of 
 the Assets To Be Divested may be made to one or more Corrsion
approved Acquiers, provided, however, tht the Wild Oats Associated Intellectul 
Propert shall be divested to onl a single Corrsion-approved Acquier;provided 
further, however, tht any Corrsion-approved Acquier of the Wild Oats Associated 
Intellectul Propert may license, at its sole option, any other person(s) to use the Wild 
Oats Associated Intellectul Propert at any location in any place in the Unied States. 

4. Respondent shall provide to the Divestite Trutee the inonntion lited in Appendix 
C wi ten (10) days of 
 the date the Corrsion approves the trtee agreement. The 
Divestite Trutee shall have reasonable access to the fàciles lited in Appendix A 
and Appendix B. Subject to any demonstrated legall recognd priege, Respondent 
shall provide any additional inonntion requested by the Divestite Trutee tht is
 

directly related to the Assets To Be Divested and shall cooperate wi the Divestite 
Trutee, provided however, tht Respondent shall not be requied to provide income 
statement and balance sheet fincial inonntion (other thn as lited in Appendix C
 

and updated quarterly gross sales data by store); other inonntion related to Whole 
Foods' operation of the store( s); vendor inonntion; any sku-level data; and team 
member (employee) inonntion and fies related to hinn resources, payroll or 
benefis. Respondent shall tae no action to interfre wi or imede the Divestite 
Trutee's accomplihmnt of 
 the divestite. Any delays in divestie caused by 
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Respondent shall extend the ti for divestie mder th Paragraph in an amomt
 

equal to the delay, as determed by the Corrsion 

5. The Divestie Trutee shall use commerciall reasonable efforts to negotiate the most 
:lvorable price and term availble in each contract tht is submied to the 
COrrsion, subject to Respondent's absolue and mconditional oblition to divest 
expeditiously and at a price from each Corrsion-approved Acquier not less than 
zero dollrs. Each divestie shall be made in the manner and to a Corrsion
approved Acquier as requied by th Order; provided, however, if the Divestie 
Trutee receives bona fide offers from more thn one acqui ent for a partculr
 

location lited on Appendix A or Appendix B of th Order, and if the Corrsion 
determes to approve more thn one such acquig enti for such locatin, the 
Divestite Trutee shall divest to the acqui enti selected by Respondent from 
among those approved by the COrrsion; provided further, however, tht Respondent
 

shall select such entit wihi fie (5) days after receivg notication of the 
Corrsion's approval
 

6. The Divestie Trutee shall serve, wihout bond or other sectn, at the cost and 
expense of Respondent, on such reasonable and customa term and conditons as the
 

Corrsion may set. The Divestite Trutee shall have the autori to employ, at the 
cost and expense of 
 Respondent, such consulnts, accomtants, attorneys, investmnt 
bankers, business brokers, appraisers, and other representaties and assistants as are 
necessaiy to carr out the Divestie Trutee's dutes and responsibiles. The 
Divestite Trutee shall accomt for all monies deried from the divestite and all 
expenses incured. Afer approval by the Corrsion of the accomt ofthe Divestite 
Trutee, including fees for the Divestie Trutee's servces, all remaing monies shall 
be paid at the direction of 
 Respondent, and the Divestite Trutee's power shall be
 
termted. The compensation of the Divestite Trutee shall be based at least in
 
sigcant part on a corrsion arrangement contigent on the divestite of the 
relevant assets tht are requied to be divested by th Order. 

7. Respondent shall indein the Divestite Trutee and hold the Divestie Trutee
 

hanness againt any losses, claim, damages, libiles, or expenses ariing out ot: or in 
connection wi the performce of 
 the Divestie Trutee's dutes, includin all 
reasonable fees of coinel and other expenses incured in connection wih the 
preparation for, or derense ot: any claim whether or not resulg in any libil, except
 

to the extent tht such losses, claim, damages, libilies, or expenses resuh from 
malfeasance, gross neglgence, wi or wanton acts, or bad :lit by the Divestie
 

Trutee. 

8. The Divestite Trutee shall have no oblition or autori to operate or maintain the
 

Assets To Be Divested. 
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9. The Divestie Trutee shall report in wr to Respondent and to the Comrsion 
every th (30) days concerng the Divestie Trutee's efforts to accomplih the 
divestie. 

10. The Divestie Trutee shall noti Respondent imdiately upon sig any letter of 
intent or other sigcant event relating to the sale of the Assets To Be Divested tht is 
requied to be revealed by Respondent to accurately reflect it fincial statements. 

11. Respondent may requie the Divestie Trutee and each of the Divestie Trutee's 
consuhts, accoimtants, attorneys and other representaties and assistants to sign a 
customary confdentili agreement; provided, however, such agreement shall not 
restrct the Divestie Trutee from providin any inormtion to the Comrsion. 

D. If 
 the Comrsion determes tht a Divestie Trutee has ceased to act or fuiled to act 
dilently, the Comrsion may appoint a substie Divestie Trutee. The Comrsion 
shall select the Divestie Trutee, subject to the consent of 
 Respondent, which consent
 

shall not be imeasonably wield. If Respondent has not opposed, in wrg, includin
 

the reasons for opposin, the selection of a proposed Divestite Trutee wi ten (10) 
days after notice by the staff of the Comrsion to Respondent of the identi of any 
proposed Divestite Trutee, Respondent shall be deemed to have consented to the 
selection of the proposed Divestie Trutee.
 

E. Any Divestie Agreement that has been approved by the Comrsion between the
 

Divestie Trutee and a Connsion-approved Acquier shall be deemed incorporated into 
th Order, and any fuile by Respondent to comply wi any term of such Divestite 
Agreement shall constie a fuile to comply wi th Order.
 

F. Respondent shall
 

1. from the date any Divestite Agreement is siged, not intedere wi the hig or
 

employig by each Comrsion-approved Acquier of Store Employees, and shall 
remove any imediments or incenties wi the control of 
 Respondent tht may deter 
these employees from acceptig employmnt wih the Comrsion-approved Acquier, 
including, but not lied to, any non-compete proviions of employmnt or other 
contracts wi Respondent tht would aflct the abil or incente of 
 those indivduals
 

to be employed by the Comrsion-approved Acquier; provided, however, tht nothg 
in th Order shall be constred to requie Respondent to termte the employmnt of 
any employee or prevent Respondent from continuig the employmnt of any employee; 
provided further, however, tht nothg in th Order shall be constred to prohibit 
Respondent from providing any notice requied by law or contract to any Store 
Employee who Respondent may transfer to another ofRespondent s stores; and 

2. provide all Store Employees wih reasonable fincial incentives to continue in their 
positons imti the Closin Date. Such incentives shall include, but are not lied to, a
 

continuation, imti the Closing Date, of all employee benefis, incluing regurly 

6 



scheduled raises, bonuses and vestig of 
 pension benefi (as permed by law and for 
those Store Employees covered by a pension plan), offered by Respondent. 

G. Prior to the each Closing Date, Respondent shall secure all Thd Part Consents. 

Provided however, tht, ifwi twelve (12) month of the date the Commsion 
approves the trtee agreement descried herein Respondent certifes to the Commsion 
tht a ladlord is iieasonably wiolding its consent to a transfer or assignt of the 
lease of a particulr store location, then the divestite period is tolled whie the 
Commsion reviews the matter. If 
 Respondent demonstrates to the Commsion's 
sati:fction tht a landlord is iieasonably wioldin its consent to a transfer or 
assignt of the lease of a particulr store location, then, and onl then, Respondent 
may remove tht location from the defion of Assets To Be Divested and may 
substie a store location to the defiion of Assets To Be Divested from the lit 
contained on Confdentil Appendix D. Any substiions oflocations shall be made in 
the order in which the stores appear in Confdentil Appendix D. If a substiton is 
made pursuant to th Paragraph, then the Divestie Trutee shall have six (6) months 
from the date Respondent notifes the Divestite Trutee of the substiion to 
accomplih the divestie of 
 the substited store location, which shall be subject to the 
prior approval of 
 the Commsion. The Divestite Trutee's period may be extended in 
the same manner as provided in Paragraph II.C.2. 

Provided further, however, tht Respondent may seek substion for store locations 
onl up to the mnnber of stores contained in Confdentil Appendix D; 

Provided further, however, tht Respondent may not seek fiher substiion for any
 

store that has been added to the Assets To Be Divested from Confdentil Appendix D; 

Provided further, however, tht Respondent shall notif the Divestite Trutee of any 
substition wi thee (3) days ofRespondents receipt from the Commsion of the 
Commsion's acceptance of such substiion;
 

Providedfurther, however, that all ofRespondents obligations as to the Assets To Be 
Divested, including its oblitions llder Paragraph II.CA., shall apply to the substite 
store as of the date Respondent notifes the Divestite Trutee of the substiton. 

H. Respondent shall make all commrciall reasonable efforts to remove as soon as practicable 
any ofRespondents trademarks, trade dress, servce marks, trade names, inventory, and all 
other proprietary inomition from the store locations lited in Appendix A of 
 th Order
 
after the Closing Date for each such location, durg which ti the location wi not be 
open for business, pursuant to the followig term: 

1. For a period of not more thn ten (10) days after the Closing Date, Respondent shall
 

have excluive access to the store, dur which period Respondent shall use all 
commrciall reasonable efforts to remove as soon as practicable all confdential 
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business inomition, including all inomition technology and operati systems, all 
hinn resources, payroll and benefis records, all accmmtig and fincial records, all 
company policies and directies, and all purchasing inomition Th excluive access 
period shall end when Respondent has removed all confdentil business inomition 
from the store. Provided, however, tht Respondent shall also use commrciall 
reasonable effort to remove as soon as practicable any ofRespondents trademarks, 
trade dress, servce marks, trade names, inventory, and all other proprietary inomition 
from the store durg such excluive access period. 

2. For a period of 
 not more thn twenty (20) days after Respondent has removed the 
confdentil business inomition from the store, Respondent shall have non-excluive
 

access to the store, dur wmch period Respondent shall use all corrrciall
 

reasonable effort to remove as soon as practicable any remaing trademarks, trade 
dress, servce maks, trade names, inventory, and all other proprietary inomition from 
the store. Respondent shall cooperate fu wih the Commsion-approved Acquier to 
coordinte its removal efforts wih the Commsion-approved Acquier's efforts to 
prepare the location for reopenig. 

Provided, however, that Respondent shall be responsible for all 
 lease and ut costs
 

associated wit such store miti it has completely removed it assets from such store. 

Provided further, however, tht Respondent shall not remove any of 	 the Wild Oats 
Associated Intellectul Propert identifed in Paragraph lG.l. of 
 thi order.
 

i. The purose of 	 the divestite of the Assets To Be Divested is to ensure the vible and
 
competie operation of the Assets To Be Divested in the same business and in the same
 
manner in wmch the Assets To Be Divested were engged at the ti of 
 the annomicement 
of 	 the proposed acquiition of Wild Oats by Whole Foods and to remedy the lessenig of 
competion alleged in the Commsion's complaint. 

III. 

IT IS FUTHR ORDERED that: 

A. Wit th (30) days after the date th Order becomes fii and every th (30) Days 
thereafter miti Respondent has fu complied wi Paragraphs IIA., thoug II.H, 
Respondent shall submi to the Commsion a veried wren report settg fort in detail 
the manner and form in wmch it intends to comply, is complyg, and has complied wi 
th Order. Respondent shall submi at the same tie a copy of its report concern 
complince wi th Order to the Interi Monior, if any Interi Monior has been 
appointed and to the Divestite Trutee. Respondent shall include in its report, among 
other thgs tht are requied from tim to tim, a fu descrition of 
 the effort being made 
to comply wih the relevant Paragraphs of th Order.
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IV. 

IT is FUTHR ORDERED tht Respondent shall noti the Corrsion at least 
the Respondent, (2) acquiiton, mergerth (30) days prior to any proposed (1) dissoluon of 


or consolidation of Respondent, or (3) any other change D1 the Respondent tht may affect 
complince oblitions arin out of th Order, D1cIudD1g, but not lied to, assignt, the
 

creation or dissoluon of subsidiaries, or any other chage D1 Respondent. 

v. 

IT is FUTHR ORDERED tht, for pmposes of determ or seemig complince 
wi th Order, and subject to any legall recognd priege, and upon wren request and 
upon fie (5) days notice to Respondent, Respondent shall wiout restraD1t or inderence, 
perm any dul autorid representatie(s) of 
 the Corrsion: 

A. access, dmig busD1ess offce hours of the Respondent and D1 the presence of cOlIeL to all
 

rncIles and access to inpect and copy all books, ledgers, accoints, correspondence, 
memoranda and all other records and docmnents D1 the possession or inder the control of 
the Respondent related to complince wih th Order, wmch copyig servces shall be 
provided by the Respondent at its expense; and 

B. to D1tervewoffcers, directors, or employees of 
 the Respondent, who may have cOlIel 
present, regardin such matters.
 

VI. 

IT is FUTHR ORDERED tht th Order shall termte on May 28,2019. 

By the Corrsion. 

Donald S. Clark 
Secretary 

SEAL 
ISSUED: May 28, 2009 
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Wild Oats Market 
2584 Baselie Rd.
 

Boulder, CO 80305 

All:'s 
1651 Broadway S1. 
Boulder, CO 80302 

Whole Foods Market
 

3180 New Center Point 
Colorado Sprigs, CO 80922 

Wild Oats Market 
4301 Main S1. 
Kansas Cit, MO 64111 

Whole Foods Market
 

7250 W. Lake Mead Blvd. 
Las Vegas, NV 89128 

Wild Oats Market 
5910 S. Uniersit Blvd.
 

Litleton, CO 80121 

Whole Foods Market
 

6930 S. Hind Dr. 
Cotton Wood Heigts, UT 84121 

APPENDIX A 
OPERATIG LOCATIONS
 

Wild Oats Market 
1090 S1. Francis Dr. 
Santa Fe, NM 87505 

Whole Foods Market 
8688 East Raintree Dre 
Scottsdale, AZ 85260 

Whole Foods Market 
19440 NW Cornell Rd. 
Hiboro, OR 97124
 

Whole Foods Market
 

713 3 N. Oracle Rd. 
Tucson, AZ 85704 

Whole Foods Market
 

340 N. Main S1. 
West Hartord, CT 06117 

Whole Foods Market 
9229 N. Sheridan Blvd. 
Westmter, CO 80031
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200 W. Footh Pkwy.
 

Fort Coll, CO 80525
 

1422 N. Cooper Road 
Gilert, AZ 85233
 

874 E. Warer Road 
Gilert, AZ 85296
 

5350 W. Bell Road 
Glendale, AZ 85308
 

517 N. Stephanie S1.
 

Henderson, NV 89014
 

17711 Jean Way
 
Lake Oswego, OR 97035
 

8194 S. Kiplig Parkway
 
Litleton, CO 80127
 

6424 Naples Blvd. 
Naples, FL 34109
 

7831 Dodge S1.
 
Omaha, NE 68114
 

9028 W. Union Hi
 
Peori, AZ 85382
 

APPENDIX B
 
CLOSED LOCATIONS 

13823 N. Tati Blvd.
 

Phoeni AZ 85032
 

87 Margil Way 
Portland, ME 04101 

2077 NE Binide S1. 
Gresham, OR 97030
 

5695 S. Virgi Street
 
Reno, NV 89502
 

4979 S. Virgi Street
 
Reno, NV 89502
 

4600 Shelbyve Road
 
S1. Matthews, KY 40207
 

15569 W. Bell 
 Road 
Surrie, AZ 85374
 

3736 W. Center Park Dre
 
West Jordan, UT 84084
 

8819-8833 Ladue Rd.
 

S1. Loui, MO 63124
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APPENDIX C 

INFORMATION TO BE PROVIED TO TH DIVSTITUE TRUSTEE 

For each store lited in Appendix A and Appendix B: 

Store mnnber, banner, name, address, cit, state, zi code and COlIty 

Total square footage and sellg space square footage
 

Date store opened and closed (if applicable) 

Indication whether store is freestandin or in a shopping center 

Indication whether store has equiment (yes or no answer wi ten (10) days of approval of 
trtee agreement, fu lit offies and equiment to be provided later upon the request of the 
Divestie Trutee
 

Total gross sales for the (1) 2008 fical year, (2) fist quaer 2009 fical year, and (3) fist 
quarter 2008 fical year 

Occupancy expenses (segmnted by rnmn annual rent, percentage rent, coimn area 
mainenance expenses, inurance, taxes and uties) durg the last fu fical year 

Lease and lease abstract indicatig lease commncement date, base lease expiration, remaing 
renewal options, in anual rent, percentage rent and theshold, rent adjustmnts, 
recaptue rits/operati covenants, and use restrctions
 

Any requied contractul oblitions to be assind related to occupancy
 

Fixe (basic floor plan layout) and site plans (e.g., ingress and egress into shopping center, 
etc.) to the extent they exit 

AeriL, exterior and interior photographs to the extent they exit 

Maps of 
 the customer draw area and customer spottg sureys and supportg data, to the extent 
they exit, to be provided on the Closing Date for the pariculr store
 

For the Wild Oats Associated Intellectul Propert: 

A detailed lit of 
 all assets tht constite the Wild Oats Associated Intellectul Propert 

Al regitrations for all trademarks, trade dress, servce marks and trade names 
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CONFIENTI APPENDIX D
 

(Redacted Frm the Public Record Version, But Incorprated By Reference i
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UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 

In the Matter of 
) 
) 
) 
) Docket No. 9324 

WHOLE FOODS MARKT, INC., ) 
a corporation. ) PUBLIC 

) 
) 
) 
) 

(PROPOSED) ORDER GRANTING 
MOTION TO ENFORCE PROTECTIVE ORDER 

Motion to Enforce Protective Order, it is hereby ORDERED 

that: 

Upon due consideration of 


1. Third Paries' motion is GRANTED; and
 

2. When directed by Judge Paul L. Friedman or Magistrate Judge Deborah A. 

Robinson in Kottaras v. Whole Foods Market, Inc., Case No 1:08CV-01832-PLF 

(D.D.C.),Whole Foods Market, Inc. shall return to the third paries immediately 

all documents produced by the third parties in this matter. 

IT IS SO ORDERED. 

Dated: July _, 2009 

By the Commission 
Donald S. Clark, Secretary 



--

CERTIFICATE OF SERVICE 

I, Rebecca H. Farrington, certify that I caused a copy of the foregoing Motion to Enforce 
Protective Order to be served this 2nd day of July 2009 on: 

By Hand Delivery: 

Donald S. Clark, Secretary of the Commission 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, DC 20580 

Matthew J. Reily, Esq. 
Federal Trade Commission 
601 New Jersey Avenue, N.W. 
Washington, DC 20001 
Counsel for the Federal Trade Commission 

By E-mail: 

Jeffrey Brennan, Esq. 
Dechert LLP 
1775 I Street, N.W.
 
Washington, DC 20006-2401
 
Counsel for Whole Foods Market Inc.
 

~~ 
Rebecca H. Farington, Esq.
 

Douglas M. Jasinski, Esq.
 
White & Case LLP
 
701 13th Street, N.W.
 
Washington, DC 20005
 
Counselfor Ahold Us.A., Inc. 



-

White & Case LLP Tel + 1 2026263600 

701 Thirteenth Street, NW Fax + 1 202 639 9355 

Washington. DC 20005-3807 www.whitecase.com 

Direct Dial + 202-626-3599 

July 2, 2009 

VIA HAND DELIVERY 

Donald S. Clark, Secretary of the Commission 
Federal Trade Commission
 
600 Pennsylvania Avenue, N.W.
 
Washington, DC 20580
 

Whole Foods Market Inc.,
 
Docket No. 9324
 

Re: In the Matter of 


Dear Mr. Clark: 

Enclosed please find Third Paries' Motion to Enforce Protective Order and Proposed 
Order. This package contains the original plus twelve copies, plus an electronic copy. 

I certify that the electronic copy is a true and correct copy of the paper originaL.

piy, 

~~:mt~ 
Enclosures 

ABU DHABI ALMATY ANKARA BEIJING BERLIN BRATISLAVA BRUSSELS BUCHAREST BUDAPEST DÜSSELDORF FRANKFURT HArv1BURG
 

HELSINKI HONG KONG ISTANBUL JOHANNESBURG LONDON LOS ANGELES MEXICO CITY MIAMI MOSCOW MUNICH NEW YORK 
PALO ALTO PARIS PRAGUE RIYADH SÃO PAULO SHANGHAI SINGAPORE STOCKHOLM TOKYO WARSAW WASHINGTON, DC
 

http:www.whitecase.com

