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PUBLIC
In the Matter of | . DOCKET NO. 9330
GEMTRONICS, INC.,

a corporation, and

WILLIAM H. ISELY,

individually and as the owner
of Gemtronics, Inc.

RESPONDENTS’ MOTION FOR SUMMARY DECISION
AND MEMORANDUM IN SUPPORT THEREOF
Pursuant to Rule 3.24 of the Commission’s Rules of Practice, Respondents
GEMTRONICS, INC., and WILLIAM H. ISELY respectfully move for Summary Decision for

the reasons set forth herein and based on the evidence in Respondents’ Separate Statement of
Material Facts as to Which there is no Genuine Dispute.

I INTRODUCTION

Respondents move for Summary Decision, pursuant to Commission Rule of Practice
3.24, against Complaint Counsel and the Federal Trade Commission. The Complaint alleges that

the Respondents violated Sections 5 and 12 of the Federal Trade Commission Act (“FTC Act”)



in connection with marketing the product RAAX11, an alleged herbal “food” or “drug” product
within the meaning of Sections 12 and 15 of the FTC Act.

Specifically, the Federal Trade Commission contends that the Respondents violated
Sections 5(a) and 12 of the Federal Trade Commission Act because the Respondents
disseminated or caused to be disseminated advertisements for RAAX11 through an Internet

website, www.agaricus.net. To the contrary, the uncontroverted evidence in this case reveals

that Respondents were not the owners of the alleged offending website and likewise had no
ability to control the content of any advertisement or any other information disseminated through
the alleged offending website. Accordingly, the Respondents’ respectfully request that the
Presiding Law Judge grant summary decision against the Federal Trade Commission and dismiss
Complaint Counsel’s Complaint.
IL. STATEMENT OF FACTS

This action was brought under the Federal Trade Commissions’ initiative described as a
“sweep to stop peddlers of bogus cancer cures.” In large part, the scams prosecuted by the
Federal Trade Commission are heartless attempts to target vulnerable individuals seeking last
resorts to cure their or their family members’ terminal illness. Individuals perpetuating such
scams should be punished to the full extent of the law. Here, however, the Respondents are
innocent of the allegations propounded against them. Likewise, they do not fit the description of
targets intended to be prosecuted under the policy behind the FTC’s initiative. To that end, and
based on the undisputed evidence, the Respondents respectfully request that the FTC’s
Complaint against them be dismissed.

The individual Respondent William H. Isely is 83 years old and resides with his wife in

Franklin, North Carolina. Since he retired from his formal occupation, Mr. Isley has run a small



natural vitamin supplement mail order business. Mr. Isely has operated out of his house as a sole
proprietor with no employees. He has never manufactured any vitamins or herbal products. He
started his business thirty years ago after he was diagnosed with prostate cancer and became
interested in treating his condition with alternative natural measures in conjunction with
conventional medical treatment. He was fortunate as his cancer entered remission. During the
time period that gave rise to this action, Mr. Isely operated his business under the name
Gemtronics. However, since the FTC proceeded with this action Mr. Isely has terminated his
business.

The corporate Respondent Gemtronics, Inc. deserves little discussion. It is an inactive
corporate shell that Respondent Isely formed under North Carolina law during the year 2003
with the intent to benefit from operating his business through a corporation. However, the entity
Gemtronics, Inc. never obtained a federal tax identification number, issued shares of stock,
appointed a board of directors or elected officers. It has never conducted business or possessed a
bank account. It has never observed corporate formalities such as keeping minutes or filing
Annual Reports with the Secretary of State of North Carolina. As such, it soon will likely be
administratively dissolved by the North Carolina Secretary of State office. Here, the proper
party is Respondent Mr. Isely, individually, and doing business as “Gemtronics”.

The undisputed evidence shows that the FTC, with what appears to be good intentions,
brought this Complaint under the incorrect premise that the Respondents owned and controlled

the subject internet website, www.agaricus.net, through which arguably deceptive

advertisements were disseminated to market an herbal product called RAAX11." [See

! RAAX11 is a trademarked name for an herbal product derived from mushrooms grown and harvested in
rainforest regions in Brazil. RAAX11 and similar mushroom derived products have been marketed and sold
throughout the world as a supplement which allegedly aids in the prevention and cure of cancers---otherwise vastly
improving the strength of one’s immune system.



Complaint, § 5, and Complaint exhibits A-D]. Here, the content of the alleged offending
advertisements is not at issue. What is relevant is that the Respondents have never owned the
subject website----more importantly, the Respondents have never possessed the authority or
ability to control the content of the subject website. To that end, the Respondents have never
disseminated any advertisements or any information through the subject website—the sole basis
on which the FTC’s Complaint is based.

What the evidence shows and what the FTC now knows is that the subject website and
several similar websites are owned and controlled from Europe by an individual named George
K. Otto through at least two foreign companies, the more prevalent company being named
Takesun do Brasil. Through his foreign companies and the alleged offending website, Mr. Otto
markets and sells RAAX11 and other herbal supplements.2

Basic knowledge of how Mr. Otto and consumers, own and control the content of a
domain or website, here the alleged offending website, is a requisite to understanding how
Respondent Isely was mistaken as the disseminator of advertisements through the alleged |
offending website. An individual purchases and becomes the owner of a website through a
website hosting company online or over the telephone. Payment is made via a credit card and
the owner is provided or selects a PIN number and password with which the owner can access
and alter administrative information for the website, such as contact information for the website
which is accessible by the public. In addition, the PIN number and password allows the website
owner to access and control the content of the website once it is set up and supported by a
hosting company.

When the website is purchased and activated, several designations are required to be

selected by the owner with respect to individuals or companies which will hold the titles of

2 The United States trademark RAAX11 is owned by one of Mr. Otto’s foreign companies.



Registrant, Administrative Contact, and Technical Contact for the website. The owner inputs the
names of individuals who will hold these titles and there respective contact information. The
owner can essentially select any individual for these designations. The owner can select itself for
these titles or chose third parties, notably with or without the consent of the third parties. It is
important to note that the identity of the website owner---the individual who possesses the PIN
number and password---can remain confidential, while those designated with the title of
Registrant and others titles (and their contact information) are accessible to any third party online
through the hosting company.’

In this case, without Mr. Isely’s permission, Mr. Otto designated Mr. Isely as the
Registrant contact and all other contacts for the subject website.* Mr. Otto identified Mr. Isely
by name and provided Mr. Isely’s address and telephone number. However, Mr. Otto provided
his own e-mail address as the email contact. Until he was informed by the FTC and FDA
through this action, Respondent Isely had no knowledge he was identified as the Registrant and
other titles for the alleged offending website. Initial communications by the FTC to the website
owner were sent via email and presumably received by Mr. Otto. However, Mr. Isely never
received communications from the FTC because correspondence from the FTC was sent only via
email---to George Otto’s email. Mr. Otto’s likely intent in naming Mr. Isely as the contact
person for the website was to hide Mr. Otto’s identity. Further, Mr. Otto was no stranger to Mr.

Isely as Mr. Isely had purchased product from Mr. Otto.

3 An analogue is a Registered Agent for a corporate entity formed under the laws of a state. States where
corporate entities are formed require that the owner(s) and organizer(s) of the corporation identity a street address
and individual who is the contact for the corporation for purposes of serving correspondence or legal documents.
However, a Registered Agent is not required to have any ownership interest in the corporate entity or hold any
offices in the company. For instance, law firms often act as the Registered Agent for a corporate client.

4 Interestingly, an officer for the web hosting company testified in his deposition that indeed an owner can
identify any individual as a Registrant without the permission of the Registrant.



After it was brought to his attention by the FTC that he was identified with his name,
address and telephone number as the Registrant and other contacts for the subject website, Mr.
Isely took immediate steps to remove himself as the designee of the subject website. As he
lacked the authority (PIN number and password) to access the control of the website, he
contacted Mr. Otto and demanded that he be removed from the website. In addition, he
contacted the web hosting company for the subject website and demanded that his information be
removed. Mr. Isely concluded that it was Mr. Otto who had used Mr. Isely’s identity without his

consent because the contact email address was the email for Mr. Otto (gotto@takesun.com). Mr.

Isely had a history of doing business with Mr. Otto and Takesun do Brasil through email and Mr.
Otto’s websites----never personally meeting Mr. Otto as he resides in Europe.

By way of background, in the year 2000, Mr. Isely learned about the RAAX11 product
and similar products. Mr. Isely personally purchased and consumed RAAX11 in conjunction
with other treatments to keep his cancer in remission. Mr. Isely experienced good results under
this treatment and his cancer went into remission. The demand by consumers for RAAX11
increased. As such, Mr. Isely added it as a product to his business. To obtain the RAAX11
product, Mr. Isely began purchasing RAAX!1 from Mr. Otto’s company Takesun do Brasil and
reselling it to his customers. Each purchase transaction was separately negotiated and not on an
account. His purchases differed in quantity and he resold the product to his customers.

As he continued to purchase RAAX11 from Mr. Otto, Mr. Otto sought consent from Mr.
Isley to use Mr. Isely’s personal experience consuming RAAX11 as a testimony on Mr. Otto’s
website. Mr. Isely permitted Mr. Otto to use Mr. Isely’s experience with RAAX11on the
condition that Mr. Otto not reveal Mr. Isely’s true identity. Mr. Otto utilized Mr. Isely’s

testimony on the subject website and also provided Mr. Isely’s telephone number on the subject



website. Isely immediately demanded that Mr. Otto remove any reference to Mr. Isely on the
subject website when Mr. Isely learned of the FTC’s involvement.

Since filing the Complaint, and identifying that Mr. Isely is not the owner of the subject
website, the FTC has attempted to identify and focus on other circumstances where Isely has
engaged with Mr. Otto (e.g. providing a testimonial, supra.). Moreover, after it learned that Isely
lacked authority to control the content of the subject website, the FTC has changed its focus to
results of under cover purchases of RAAX11 from Mr. Otto’s website---in an attempt to tie Mr.
Isley to the subject website and Mr. Otto’s enterprise. To the extent any of the new allegations
by the FTC (not alleged in the Complaint) connect Mr. Isely to Mr. Otto’s enterprise, Mr. Isely’s
conduct is de minimis and public policy is not served by prosecuting Mr. Isely. The fact remains
that Mr. Isely could not control the content of the alleged website---lacking authority equal to the
ability to control the content of www.ftc.gov. As such, the FTC’s Complaint should be
dismissed.

III. SUMMARY DECISION STANDARD

Commission Rule of Practice 3.24(a)(2) provides that summary decision “shall be
rendered .. if the pleadings and any depositions, answers to interrogatories, admissions on file,
and affidavits show that there is no genuine issue as to any material fact and that the moving
party is entitled to such decision as a matter of law.” Rule 3.24(a)(3) provides that once a
motion for summary decision is made and adequately supported, “a party opposing the motion
may not rest upon the mere allegations or denials of his pleading; his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that there is a genuine
issue of fact for trial.” See also Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Adikes v.

S.H. Kress & Co., 398 U.S. 144, 157 (1970). The provisions of FTC Rule 3.24 are virtually



identical to the provisions of Fed. R. Civ. P. 56, governing summary judgment in the federal
courts. Hearst Corp., 80 F.T.C. 1011, 1014 (1972).

The Supreme Court has elaborated on this standard, holding that where the record taken
as a whole could not lead a rational trier of fact to find for the non-moving party, there is no
genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587
(1986). The party moving for summary judgment must satisfy the evidentiary burden that it
would bear at trial. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 254 (1986). If the
moving party meets its burden, the opposing party must come forward with specific facts
showing there is a genuine issue for trial. See Matsushita, 475 U.S. at 585-88. The opposing
party must show more than a metaphysical doubt as to the material facts. Id. The "mere
existence of some alleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment.” Liberty Lobby, 477 U.S. at 247-48.

Also, whether a marketing practice complies with the laws or regulations enforced by the
FTC is a question of law that can be resolved on summary decision. See FTC v. Bonnie & Co.
Fashions, 1992-2 Trade Cases (CCH) 9 69,980 (D.N.J. 1992) (on summary judgment, cburt
decided care label did not comply with Care Labeling Rule); see also United States v. Union
Circulation Co., 1982-83 Trade Cases (CCH) § 65,052 at 70,862 (N.D. Ga. 1982) (on summary
judgment, court found defendants’ practices to violate the FTC’s Cooling Off Rule), citing
United States v. Reader's Digest Ass'n, 662 F.2d 955, 963 (3d Cir. 1981), cert. denied, 455 U.S.
908 (1982); see also FTC v. U.S. Sales Corp., 785 F. Supp. 737 (N.D. Ill. 1992), aff’d sub nom.
FTC v. Vlahos, 51 F.3d 275 (7u Cir. ).

As such, there is no genuine issue as to any material fact that



Respondents could not make or disseminate the representations challenged in the complaint.
Thus, Respondents’ are entitled to summary decision as a matter of law.

Since retiring from a lifetime career managing a defense contractor company hired by the
United States to manufacture missiles, Respondent Isely has been in the natural vitamin business
for app"foximately thirty years. During that time, he has never received a complaint from a
customer—most of which he has developed personal relationships. Respondent Isely has always
endeavored to provide truthful, accurate and complete information about the products he sells.
V. CONCLUSION

Respondents’ request for summary adjudication is warranted based on the fact that the
Respondents did not disseminate or cause to be disseminated advertisements for RAAX11
through the alleged offending website----which is the FTC’s sole alleged wrong doing and sole
basis of the Complaint.

This action is ripe for adjudication. Discovery in this action has concluded and all
material evidence is before the Court, excepting perhaps ascertaining the truth and veracity of the
witnesses through testimony at trial (which has not been raised as an issue). As such, the
significant expenses and costs of judicial resources associated with a trial can be avoided.

Rule 3.24(a)(2) of the Commission's Rules of Practice states that a party is entitled to
summary decision if the “pleadings and any depositions, answers to interrogatories, admissions
on file, and affidavits show that there is no genuine issue as to any material fact and that the
moving party is entitled to such decisioﬁ as a matter of law.” The uncontroverted record plainly
demonstrates that Respondents have not violated Sections 5(a) and 12 of the FTC Act through

any dissemination of false and unsubstantiated claims. Accordingly, the Respondents’



respectfully requests that the Presiding Law Judge grant summary decision against the Federal

Trade Commission and dismiss Complaint Counsel’s Complaint.
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Respectfully Submitted:

THE LAW OFFICE OF
MATTHEW L. VAN HORN, PLLC

S

MATTHEW 1. VAN HORN'
N. C. Bar No. 26166

16 West Martin St., Suite 700
Raleigh, NC 27601
Telephone: (919) 835-0880
Facsimile: (919) 835-2121

Counsel for Respondents

This the 13th day of March, 2009.



CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served this RESPONDENTS’
MOTION FOR SUMMARY DECISION AND MEMORANDUM INCORPORATED
THEREIN in the above entitled action upon all other parties to this cause by depositing a copy
hereof in a postpaid wrapper in a post office or official depository under the exclusive care and
custody of the United States Postal Service, properly addressed to the attorney or attorneys for
the parties as listed below.
One (1) e-mail copy and two (2) paper copies served by United States mail delivery to:

Honorable D. Michael Chappell

Chief Administrative Law Judge (Acting)
Federal Trade Commission

H106

600 Pennsylvania Ave., NW

Washington, D.C. 20580

The original and one (1) paper copy via United States mail delivery and one (1) electronic copy
via e-mail:

Honorable Donald S. Clark
Secretary

Federal Trade Commission
H135

600 Pennsylvania Ave., NW
Washington, D.C. 20580

One (1) electronic copy via e-mail and one (1) paper copy via United States mail delivery to:

Ms. Barbara E. Bolton
Federal Trade Commission
225 Peachtree Street, N.E.
Suite 1500

Atlanta, GA 30303

This the 13th day of March,

TTHEW I. VAN HORN

11



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

COMMISSIONERS: William E. Kovacic, Chairman
Pamela Jones Harbour
Jon Leibowitz
J. Thomas Rosch

PUBLIC

In the Matter of DOCKET NO. 9330

GEMTRONICS, INC.,
a corporation, and

WILLIAM H. ISELY,
individually and as the owner
of Gemtronics, Inc.

RESPONDENTS’ RULE 3.24 SEPARATE STATEMENT OF
MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE ISSUE

Pursuant to Rule 3.24 of the Commission’s Rules of Practice, and in support of their
Motion for Summary Decision, Respondents GEMTRONICS, INC., and WILIAM H. ISELY,
hereby submit their Statement of Material Facts as to which there is no Genuine Dispute.

A. Respondents Gemtronics, Inc. and William H. Isely

1. Respondent Gemtronics, Inc. was formed on September 20, 2006, by the
Respondent William H. Isely. Gemtronics, Inc. has never had a shareholder, board members or
an employee and has never been activated. Moreover, Gemtronics, Inc. has never engaged in
any business or entered into any contracts. Gemtronics, Inc. has never obtained a federal tax
identification number and has never filed taxes. Gemtronics, Inc. has since its inception always

been an inactive corporate shell. [See Ex. A, Gemtronics, Inc. Answer to Interrogatory Nos. 1



and 2; Ex. C, Isely Depo., pp. 98-105, and Resp. Depo. Ex. B; Isely’s Answer to Interrogatory
no. 2].

2. Respondent William H. Isely is 83 years of age and resides with his wife at 964
Walnut Creek Road, Franklin, North Carolina. For approximately 30 years, Mr. Isely operated a
mail order vitamin supplement business. [See Complaint, §1; Ex. A, Isely’s Answer to
Interrogatory no. 4].

3. During the time period relevant to this case, Mr. Isely operated his mail order
vitamin supplement business under the name “Gemtronics”. When he operated his mail order
vitamin supplement business under the name “Gemtronics”, Mr. Isley solely handled all aspects
of his mail order business and never had any employees. Since the Federal Trade Commission
initiated the above-captioned action, Mr. Isely has ceased operating or owning any mail order
dietary supplemental business. [See Complaint, §1; Ex. C, Isely Depo. pp. 41, 135-137].

4. During the year 1990, Mr. Isely was diagnosed with prostate cancer. In an effort
to cure his prostate cancer, Mr. Isley began purchasing and consuming herbal products from the
Brazilian company Takesun do Brasil and its owner Mr. George K. Otto. In the year 2000, Mr.
Isely eventually began purchasing products from Takesun do Brasil and Mr. Otto in larger
quantities in order to sell the products to Mr. Isely’s retail customers of his mail order vitamin
business. [See Ex. A, Isely’s Answer to Interrogatory no. 7; Ex. C, Isely Depo. pp. 14-16]

5. Mr. Isley’s purchases from Takesun do Brasil were each individually negotiated
on a stand-alone basis regarding price, quantity, method of shipment and delivery, and the
purchases were not made on an account. The products purchased by Mr. Isely from Takesun do
Brasil and Mr. Otto for Mr. Isely’s personal consumption and for re-sale included the herbal
product RAAX11, which is the subject of this action. [See Ex. B, Isely’s Answer to

Interrogatory no. 1; Ex. C, Isely Depo. pp. 21 and 91.]



6. Complaint Counsel has alleged that the Respondents violated Sections 5(a) and 12
of the Federal Trade Commission Act when they disseminated or caused to be disseminated
deceptive and unlawful advertisements for the product RAAX11 through an alleged offending

Internet website, www.agarius.net. [See Complaint § 5]. Complaint Counsel’s sole allegation

that the Respondents violated Sections 5(a) and 12 of the Federal Trade Commission Act is by
their alleged dissemination of advertisements through the alleged offending website

www.agaricus.net. [See Complaint, 9 1-10]

B. The Ownership and Control of www.agaricus.net

7. Neither of the Respondents have ever been the legal owner of the alleged

offending website, www.agaricus.net; nor have they ever possessed the authority to control nor

have they controlled the content of the alleged offending website, www.agaricus.net.

Accordingly, the Respondents have never disseminated or caused to be disseminated any

advertisements through the alleged offending website, www.agaricus.net. [See Ex. A, Isely

Answer to Interrogatory No. 11; Ex. C, Isely Depo. pp. 52; Ex. D, document production from
subpoena issued to web hosting company; Ex. E, Velasco Depo., pp. 10-22]

8. The alleged offending website, www.agaricus.net, was registered and created on

June 13, 1998, by George Otto, the owner of Takesun do Brasil, through the domain registrant

and maintenance company Tierra.net (d/b/a DomainDiscovery). [See Ex. D, document

production from subpoena issued to web hosting company; Ex. E, Velasco Dep., pp. 10-22].
9. The company Tierra.net (d/b/a Domain Discovery) is the domain registrant

company which registers and maintains the alleged offending website, www.agaricus.net. [See

Ex. D, document production from subpoena issued to web hosting company; Ex. E, Velasco

Dep., pp. 10-22].



10.  According to Tierra.net (d/b/a Domain Discovery), the legal owner of the alleged

offending website, www.agaricus.net, is Agarix International, a Brazilian company with an e-

mail contact of gotto@takesun.com.br, the e-mail address for Mr. Otto. [See Ex. C, Isely Depo.,

Compl. Depo. Ex. 1 (indicating the email address gotto@takesun.com); Ex. D, document

production from subpoena issued to web hosting company; Ex. E, Velasco Dep., pp. 10-22].
11.  George Otto is the individual who has the user name and password to the alleged

offending website, www.agaricus.net, because he is the individual that set up the Administrative

Contact, Technical Contact and Billing contact. [See Ex. D, document production from
subpoena issued to web hosting company; Ex. E, Velasco Dep., pp. 10-22].

12, According to Tierra.net (d/b/a Domain Discovery), whoever registers a domain
can identify the Registrant Contact, Technical Contact, and Zone Contact as any third party
chosen by the person who registers the domain. [See Ex. D, document production from
subpoena issued to web hosting company; Ex. E, Velasco Dep., pp. 10-22].

13.  According to Tierra.net (d/b/a Domain Discovery), a person could not create a

website for the alleged offending website, www.agaricus.net, without access to the domain as

provided to the individual who formed the website. [See Ex. D, document production from
subpoena issued to web hosting company; Ex. E, Velasco Dep., pp.10-22].
14.  According to Tierra.net (d/b/a Domain Discovery), the Registrant Contact for the

alleged offending website, www.agaricus.net, is who the person who owns the domain name

wants to show as the owner of the domain, but the Registrant Contact is not necessarily the legal
owner of the domain name itself. The Registrant Contact is the published owner of the domain
name, selected by the legal owner of the domain name, but not necessarily the legal owner of the
domain. [See Ex. D, document production from subpoena issued to web hosting company; Ex.

E, Velasco Dep., pp. 10-22].



15.  According to Tierra.net (d/b/a Domain Discovery), the person who possesses the

user name and password for the alleged offending website, www.agaricus.net, is not the

Respondents, but an individual named George Otto. [See Ex. C, Isely Depo., Compl. Depo. Ex.

1 (indicating the email address gotto@takesun.com); Ex. D, document production from

subpoena issued to web hosting company; Ex. E, Velasco Dep., pp. 10-22].

C. Mr. Isely’s Name and Information Was Utilized Without his Consent

16.  During the time period prior to and immediately after the Federal Trade
Commission initiated this action, Respondent Isely and his contact information was identified

without his consent as the Registrant for the alleged offending website, www.agaricus.net. [See

Ex. C, Isely Depo. p. 50-53; Complaint, Ex. 2]. Mr. George Otto or Agarix International caused
Respondent Isely to be identified as the Registrant for the alleged offending website,

www.agaricus.net without the consent of Mr. Isely. [See Ex. C, Isely Depo. pp. 50-53].

17. Mr. Isely’s name and contact information was utilized without his consent for
other domain’s that Mr. Otto owns and controls. [See Ex. C, Isely Depo. pp. 38, 50-53].
18.  Takesun do Brazil or George Otto used Mr. Isley’s name, address and telephone

number on the alleged offending website, www.agaricus.net, and for the purpose of registering

the alleged offending website without Mr. Isely’s knowledge or permission. Mr. Isely gave
George Otto permission to use Mr. Isley’s personal testimony about Mr. Isely’s own health

records for use on the alleged offending website, www.agaricus.net. [See Ex. C, Isely Depo. p.

50-53].

19. Mr. Isely ceased purchasing any products from Takesun do Brazil or George Otto
Kather once Mr. Isely learned that Mr. Isely’s name had been used without his permission to be
designated as the Registrant and other contacts for the alleged offending website,

www.agaricus.net. [See Ex. B, Isely Answer to Interrogatory no. 7].




20.  Upon learning that this name and contact information was being utilized as a
Registrant Contact for the website www.agaricus.net without his consent, Mr. Isely immediately
contacted Mr. George Otto and demanded that Mr. Isely’s name and contact information be

removed as any contact for the alleged offending website, www.agaricus.net, and any other

websites where Mr. Isley’s name has been utilized without his consent. In addition, Mr. Isely

ceased purchasing any products from Takesun do Brasil or Mr. Otto. Mr. Otto removed Mr.

Isely’s name and address as a Registrant of www.agaricus.net and other domains where Mr. Otto
had utilized Mr. Isely’s name and address without the consent of Mr. Isely. [See Ex. B, Isely
Answer to Interrogatory no. 7; See Ex. C, Isely Depo. p. 50-53].

21. On or about March 28, 2008, after Mr. Isely made demands to Mr. Otto regarding

Mr. Otto incorrectly identifying Mr. Isley as a Contact for the website www.agaricus.net, the
contact information for domain www.agaricus.net was changed and Mr. Isely’s name was
removed. [See Ex. D, dopument production responsive to Subpoena served on Tierra.net (d/b/a
DomainDiscovery)].

22.  After the Federal Trade Commission initiated this action, Mr. Isely was informed

that the Federal Trade Commission had sent a Warning Letter to the website www.agaricus.net.

Mr. Isely never received the subject Warning Letter because the contact email for the website

www.agaricus.net is gotto@takesun.com.br, the email address for Mr. Otto, the owner of the

website www.agaricus.net. [See Ex. B, Isely Depo. pp. 109-112, and Resp. Depo. Exhibit 3].



Dated: March 14, 2009.

[END]

Respectfully Submitted:
THE LAW OFFICE
MA .V RN,,PIA.C

/
ATTHEW 1. ¥AMHORN
. C. Bar No. 26166
16 West Martin St., Suite 700
Raleigh, NC 27601
Telephone: (919) 835-0880
Facsimile: (919) 835-2121

Attorney for Respondents



CERTIFICATE OF SERVICE

This is to certify that the undersigned has fhis date served this RESPONDENTS’ RULE
3.24 SEPARATE STATEMENT OF MATERIAL FACTS AS TO WHICH THERE IS NO
GENUIINE ISSUE in the above entitled action upon all other parties to this cause by depositing
a copy hereof in a postpaid wrapper in a post office or official depository under the exclusive
care and custody of the United States Postal Service, properly addressed to the attorney or
attorneys for the parties as listed below.
One (1) e-mail copy and two (2) paper copies served by United States mail delivery to:

Honorable D. Michael Chappell

Chief Administrative Law Judge (Acting)
Federal Trade Commission

H106

600 Pennsylvania Ave., NW

Washington, D.C. 20580

The original and one (1) paper copy via United States mail delivery and one (1) electronic copy
via e-mail: :

Honorable Donald S. Clark
Secretary

Federal Trade Commission
H135

600 Pennsylvania Ave., NW
Washington, D.C. 20580

One (1) electronic copy via e-mail and one (1) paper copy via United States mail delivery to:

Ms. Barbara E. Bolton
Federal Trade Commission
225 Peachtree Street, N.E.
Suite 1500

Atlanta, GA 30303

This the 14™ day of March, 2009.

o~

/(/IATTHE"W 1. VAK fORN
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EXHIBIT “A”



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

COMMISSIONERS: William E. Kovacic, Chairman
Pamela Jones Harbour
Jon Leibowitz
J. Thomas Rosch

PUBLIC

In the Matter of DOCKET NO. 9330

GEMTRONICS, INC.,
a corporation, and

WILLIAM H. ISELY,
individually and as the owner
of GEMTRONICS, INC.

RESPONDENTS’ COUNSEL’S ANSWERS TO COMPLAINT COUNSEL'’S
FIRST SET OF INTERROGATORIES TO RESPONDENT GEMTRONICS, INC.

Pursuant to RULE OF PRACTICE 3.35, Respondent GEMTRONICS, INC., by and
through its undersigned counsel, hereby responds to Complaint Counsel’s First Set of

Interrogatories as follows:

INTRODUCTORY STATEMENTS AND GENERAL OBJECTIONS

1. GEMTRONICS, INC. has not fully completed its investigation into the facts
pertaining to this suit, has not completed its discovery, and has not completed its preparation for
trial. Answers contained herein are based only on such information and materials as are
presently available and known to GEMTRONICS. INC. This anticipated further discovery.
investigation, legal research. and analysis may supply addifional tacts and will establish

information which may vary from that set forth herein. The answers set forth are given without



prejudice to GEMTRONICS, INC.'S right to introduce evidence of any subsequently discovered
fact(s) or circumstance(s). GEMTRONICS, INC. accordingly reserves its right to change or
modity any response as additionaj facts or circumstances are ascertained, analyses are made, and
legal research is completed.

2. GEMTRONICS, INC. objects to Complaint Counsel’s Interrogatories to the
extent that the Interrogatories seek to impose requirements or obligations on GEMTRONICS,
INC. in addition to or different from those imposed by the Code of Federal Regulations, Rules of
Pfactice for Adjudicative Proceedings. In responding to each Interrogatory, GEMTRONICS,
INC. will respond by providing only such information as may be required and proper under the
Code of Federal Regulations, Rules of Practice for Adjudicative Proceedings.

3. GEMTRONICS, INC. objects to Complaint Counsel’s Interrogatories to the
extent that the Interrogatories seek information or documents that are protected from discovery
by the attorney-client privilege, the work-product doctrine, confidential commercial information,
or any other applicable privilege. Nothing contained in these responses is intended to, or in any
way shall be deemed, a waiver of any such available privilege or doctrine. In responding to each
Interrogatory, GEMTRONICS, INC. will not provide privileged or otherwise protected
information.

4, The foregoing objections and limitations shall be applicable to, and included in,
GEMTRONICS, INC.’S response to every definition and Interrogatory propounded by

Complaint Counsel.

to



INTERROGATORIES

1. Provide the name, address and telephone number of each individual involved in
the operations of the corporate respondent GEMTRONICS, INC.. including but not limited to,
providing the title. dates of employment and employment responsibilities of and any work
performed by each individual, any percentage of ownership, and an explanation of that person’s
day-to-day responsibilities and activities with respect the corporation.

ANSWER: William H. Isely, 964 Walnut Creek Road, Franklin, NC 28734,
Telephone: 828-369-7590, formed the subject corporation, GEMTRONICS, INC., as the
incorporator, as is defined under the North Carolina General Statutes. Respondent further states
that the Articles of Incorporation for GEMTRONICS, INC. speak for themselves. Respondent
further states that GEMTRONICS, INC. has remained an inactive corporation since its
inception. Respondents state that GEMTRONICS, INC. has no shareholder or board members or
employee and has never been activated. Moreover, GEMTRONICS, INC. has never conducted
any business or entered into any contracts. Respondents further state that GEMTRONICS, INC.
has never obtained a federal tax identification number and has never filed taxes.

2. Confirm whether GEMTRONICS, INC. is still operating. If not, indicate the date
the corporation ceased operations and describe in detail what measures were taken, if any. to
dissolve the corporation, including, but not limited to the filing of any documents with the North
Carolina Secretary of State, the transfer or other disposition of any assets of the corporation, and

what efforts were undertaken to wind down the corporation’s operations.



ANSWER: GEMTRONICS, INC. is an inactive North Carolina corporation.
Respondent hereby incorporates its Answer to Interrogatory No. 1 herein as though set forth in
full.

3. Describe in detail all written and oral instructions you provided to
GEMTRONICS, INC.S’ employees, agents, or representatives relating to the advertising,
promoting, offered for sale, sale, and distributing the product RAAX11 by. or on behalf of, the
corporate respondent.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1
herein as though set forth in full.

4, Identify by name, location, and account number any bank other financial accounts
that received or disbursed funds relating to the marketing, purchasing, sale, and/or distribution of
the product RAAX11. Explain what responsibilities you exercised, or had the authority to
exercise, for those bank or other financial accounts, including the names of persons with who
you shared the authority, and the type of transactions that were processed through each account.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1
herein as though set forth in full.

5. Identify by name, address and telephone number, the individuals who have or
have ever had an ownership interest in the corporate respondent.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |

herein as though set forth in full.



6. Provide the total amount of revenue carned each year by respondent from any
activity, since January 2004, including identifying each activity and the amount earned each year
for each activity.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |
herein as though set forth in full.

7. Identify and describe in detail the process by which, from whom, and the dates
that you have obtained the product RAAX11 and any promotional literature for the product,
including, but not limited to, identifying the amount you paid for each bottle of the product
RAAXII.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1
herein as though set forth in full.

8. Identify each person consulted by you, or upon whose advice, opinion, or
expertise you relied relating to advertising, promoting, offered for sale, sale, and distributing the
product RAAXT11, provide the substance of such advice, opinion, or expertise furnished to you
and any compensation paid for such services.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |
herein as though set forth in full.

9. For each year from 2004 to the present, disclose the total amount of sales in terms
of units and dollars that you have achieved for the sales of RAAX11 and identify the source
producing the sale. including, but not limited to. the specific Internet website, newspaper
advertisement, promotional mailing. etc. For each vear. provide a total amount of sales. as well

as a break down of the amount of sales from each source.



ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |
herein as though set forth in full.

10. [dentify and describe in detail any other payments you have received (other than
the sales listed in response to Interrogatory No. 9), directly or indirectly, in connection with the
advertising, marketing, promotion, sale and/or distribution of the product RAAX11 for each year
from 2004 to the present. (This request includes the total dollar amount and source for each
payments.)

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1
herein as though set forth in full.

I1. Identify and describe in detail the nature of your business relationship, and when
and how you began doing business with Takesun do Brasil and/or George Otto, aka Georg Otto
Kather, including, but no limited to, identifying all communications and any contracts or
agreements, oral or written, any payments or other compensation, and the purchase or other
provision of supplies, computer or other equipment, between you and Takesun do Brasil and/or
George Otto. Also identify and describe in detail and any advertising or promotional material
containing your name and Takesun do Brasil and/or George Otto.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |
herein as though set forth in full.

12. Identify and describe in detail the nature of your business relationship, and when
and how you began doing business with Takesun USA. including. but no limited to. identifying

all communications and any contracts or agreements, oral or written. any payments or other



compensation between you and Takesun USA, and any advertising or promotional material
containing your name and Takesun USA. |

ANSWER: None. Respondent hereby incorporates igs-Answer to Interrogatory No. |
herein as though set forth in full.

13. Describe in detail any communications and any contracts or agreements, oral or
written, that you have had with any companies or individuals related to advertising, promoting,
offering for sale, sale and/or distribution of RAAX11.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |
herein as though set forth in full.

14. Disclose the total amount of dollars that you have spent to advertise, market, or
otherwise promote the product RAAX11 for each year from 2004 to the present, broken down by
each medium used (i.e., print, Internet, radio, or other means). (This request includes, but is not
limited to, all expenditures attributable to the creation, development, evaluation, approval,
modification, and dissemination of promotional materials).

ANSWER: None. Respondent hereby incorporates its Answer to [nterrogatory No. |
herein as though set forth in full.

15. Describe in detail your participation in the Internet website WWww.agaricus.net,

including, but not limited to, the date you began receiving orders for RAAXI 1 placed on the

Internet website www.agaricus.net, how you received these orders, how these orders were filled

by you. how you received payment for such orders, and how much you were paid.
ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |

herein as though set forth in full.



16. Describe in detail your participation in any other Internet websites. including, but
not limited to. your name. address and/or telephone number appearing on the registration for any
domain. and any links between websites. i.e.. for ordering RAAX11.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |

herein as though set forth in full.

17. Identify and describe in detail all oral and written communications, including
email, you have had with the U.S. Food and Drug Administration including, but not limited to
any communications concerning warehouse, facility, or other registrations you have had with the
agency, and concerning the agency’s letter to you dated April 2008.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1

herein as though set forth in full.

18. Disclose the name, address, and telephone number of each consumer either that
has purchased the product RAAX11 from you or to whom you have shipped the product
RAAXI1, and provide the amount each consumer purchased in terms of total number of bottles
and total amounts paid for the product.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1

herein as though set forth in full.

19. Identify and describe in detail all oral and written communications. including
email. you received, from consumers concerning the marketing and sale of the product RAAX11,
and/or the participation in a study of RAAX11, including disclosing the total amount of refunds
requested by consumers and the total amount of refunds to consumers, in terms of units and
dollars, that you have made for RAAX11 for each year from 2004 to the present.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |



herein as though set forth in full.

20. Identify and describe in detail all reliable scientific evidence that demonstrates
that RAAX11 is effective in the prevention and cure of cancer.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. |
herein as though set forth in full.

21. Identify and describe in detail all evidence that you relied upon to substantiate the
representations that RAAX11 is effective in the treatment and cure of various types of cancer,
including, but not limited to leukemia and cancers of the breast, brain, lung, larynx, pancreas,
and bowel; and that RAAX11 is effective in the prevention of cancer, including, but not limited
to uterine cancer.

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1
herein as though set forth in full.

22, Identify by name, address, and account number any bank or other financial
accounts that received or disbursed funds relating to the marketing, purchasing, sale, and/or
distribution of the product RAAX1 1. Explain what responsibilities you exercised, or had the
authority to exercise, for those bank or other financial accounts, including the names of persons
with who you shared the authority, and the type of transactions that were processed through each
account,

ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1
herein as though set forth in full.

23. [dentity and describe in detail all advertising. promotional literature, and other
marketing or promotional material disseminated by you or which include your name, telephone

number, or other contact information for you.



ANSWER: None. Respondent hereby incorporates its Answer to Interrogatory No. 1
herein as though set forth in full.

This the 5) day of February, 2009.

LAW OFFICE OF
MATTH - VAN HORN, PLLC
B

iy

MATTHEW . YAK HORN
N. C. Bar No. 26166

16 West Martin St., Suite 700
Raleigh, NC 27601
Telephone: (919) 835-0880
Facsimile: (919) 835-2121

Attorney for Respondents



VERIFICATION

NORTH CAROLINA )
) SS.
WAKE COUNTY )

WILLIAM H. ISELY, being first duly sworn, deposes and says that he is the
incorporator of Respondent GEMTRONICS. INC. in the above entitled action, that he has read
the foregoing document and knows the contents thereof: that the same is true of its own

knowledge except for those matters and things stated on information and belief and as to those he

believes them to be true.

This the _ﬂ@day of February. 2009.

WS bbg. &

WILLIAM H. ISELY

Printed Name NOTARY PUBLIC

My Commission expires: 67'-24 ‘Qﬂ?—j




CERTIFICATE OF SERVICE
This is to certify that the undersigned has this date served this RESPONDENT'S
COUNSEL’S ANSWERS TO COMPLAINT COUNSEL’S FIRST SET OF
INTERROGATORIES TO RESPONDENT GEMTRONICS, INC. in the above entitleci
action upon all other parties to this cause by facsimile and by depositing a copy hereof in a
postpaid wrapper in a post office or official depository under the exclusive care and custody of

the United States Postal Service, properly addressed to the attorney or attorneys for the parties as

listed below.

Ms. Barbara E. Bolton
Federal Trade Commission
225 Peachtree Street, N.E.
Suite 1500

Atlanta, GA 30303
Facsimile: (404) 6?1—1379

This the é day of February, 2009. //%/

MATAAEN 4. O




EXHIBIT “B”



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

COMMISSIONERS: William E. Kovacic, Chairman
Pamela Jones Harbour
Jon Leibowitz
J. Thomas Rosch

PUBLIC

In the Matter of
DOCKET NO. 9330

GEMTRONICS, INC.,
a corporation, and

WILLIAM H. ISELY,
individually and as the owner
of Gemtronics, Inc.

RESPONDENT’S COUNSEL’S ANSWERS TO COMPLAINT COUNSEL’S
FIRST SET OF INTERROGATORIES TO RESPONDENT WILLIAM H. ISELY

Pursuant to RULE OF PRACTICE 3.35. Respondent WILLIAM H. ISELY, by and

through his undersigned counsel, hereby responds to Complaint Counsel’s First Set of

Interrogatories as follows:

INTRODUCTORY STATEMENTS AND GENERAL OBJECTIONS

1. WILLIAM H. ISELY has not fully completed his investigation into the facts
pertaining to this suit. has not completed his discovery, and has not completed his preparation for
trial. Answers contained herein are based only on such information and materials as are
presently available and known to WILLIAM H. ISELY. This anticipated further discovery.

investigation. legal research. and analysis may supply additional facts and will establish



information which may vary from that set forth herein. The answers set forth are given without
prejudice to WILLIAM H. ISELY"S right to introduce evidence of any subsequently discovered
fact[s] or circumstance[s]. WILLIAM H. ISELY accordingly reserves his right to change or
modify any response as additional facts Or circumstances are ascertained, analyses are made, and
legal research is completed.

2. WILLIAM H. ISELY objects to Complaint Counsel’s Interrogatories to the extent
that the Interrogatories seek to impose requirements or obligations on WILLIAM H. ISELY in
addition to or different from those imposed by the Code of Federal Regulations, Rules of
Practice for Adjudicative Proceedings. In responding to each Interrogatory, WILLIAM H.
ISELY will respond by providing only such information as may be required and proper under the
Code of Federal Regulations, Rules of Practice for Adjudicative Proceedings.

3. WILLIAM H. ISELY objects to Complaint Counsel’s Interrogatories to the extent
that the Interrogatories seek information or documents that are protected from discovery by the
attorney-client privilege, the work-product doctrine, confidential commercial information, or any
other applicable privilege. Nothing contained in these responses is intended to, or in any way
shall be deemed, a waiver of any such available privilege or doctrine. In responding to each
Interrogatory, WILLIAM H. ISELY will not provide privileged or otherwise protected
information.

4, The foregoing objections and limitations shall be applicable to, and included in,

WILLIAM H. ISELY'S response to every definition and Interrogatory propounded by Complaint

Counsel.

[(S]



INTERROGATORIES

1. Identify and describe in detail the current and former duties, responsibilities, and
work performed by you and others, either under your direction, supervision or otherwise, relating
to advertising, promoting. offered for sale. sale. and distributing the product RAAX11, including
but not limited to, providing an explanation of your day-to-day responsibilities and activities
with respect thereto.

ANSWER:  William H. Isely was the owner and operator of a sole proprietor business
operating under the name Gemtronics which was a mail order dietary supplemental business.
Mr. Isely had no employees and solely handled all necessary aspects required to operate a mail
order dietary supplement business. He ordered products to stock, accepted orders by both mail
and phone, filled orders, kept accounts, paid sales taxes as appropriate, as well as determining
the income taxes to be paid resulting from income made by the business. In the year 2000,
Takesun products were added to the line of products offered, adding the duties of importation
from Brazil, which included additional interaction required with United States customs and the
United States Federal Drug Administration, and custom brokers. Mr. Isely declined to sign as a
Takesun distributor and purchases from Takesun by Mr. Isely were negotiated on a purchase by
purchase basis with each transaction standing alone and not on the basis of any account.

[nitial importation of RAAX11 was done under the name of “Nature First.” Mr. Isely
coordinated the content of a free web page of that name offered by Takesun to all wholesale
buyers. For a period of seven months in 2001. Mr. Isely assumed the duties of senior partner of
Takesun USA. a partnership established with a US citizen named Jane [Redacted for purposed of

maintaining confidentiality], to import Takesun products to the US. This partnership was

()]



dissolved in December of 2001, with the importation task transferred to Gemtronics but still
ordering under the Name of Nature First since that name had been first used for importing.
Jane’s last name is withheld for the purposes of confidentiality, since her involvement was only
prior to the sale of RAAX11.

The Web link from Takesun to Earth First became inoperative in 2002. In 2003, Mr.
[sely operating under the name Gemtronics was registered as an approved FDA warehouse to
comply with United States Homeland security requirements. In 2004, a free website offered by

Takesun, our-agaricus.com, was established with no links to agarticus.net, and the importation

and sale of RAAX11 was initiated. RAAX11 was imported until Mr. Isely was first contacted by
Complaint Counsel. Once Mr. Isely was contacted by Complaint Counsel, Mr. Isely began
ceasing to import RAAX11.

In 2006, Mr. Isely formed the corporation Gemtronics Inc. with the North Carolina
Secretary of State as an organizer. Also in 2006, when Takesun renewed the registration of our-
agaricus.com it, without the knowledge of Mr. [sely, Mr. Isely’s name as registrant was attached
to some of the Takesun web sites, including argaricus.net. A timeline ofthese events is shown in

Exhibit A.

2. Identify and describe in detail the current and former duties, responsibilities, and
work performed by you and others, either under your direction, supervision or otherwise, relating
to the operations of the corporate respondent, Gemtronics. Inc.. including but not limited to,
providing an explanation of your day-to-day responsibilities and activities with respect thereto.
Include a detailed description of your participation in the formation and operation of the

corporate respondent. Gemtronics, Inc.



ANSWER:  No actions were taken regarding Gemtronics, Inc. after it was formed with
the North Carolina Secretary of State in 2006, It has remained an inactive corporation since its
inception, only existing as a corporate shell. It has no shareholder or board members and has
never been activated. It has never conducted any business or entered into any contracts. It has
never obtained a federal tax identification number and has never filed taxes. To the extent the
name “Gemtronics™ has been utilized, it originated and has existed as an assumed name by
Respondent William H. Isely, individually. However, Mr. Isely has never registered the assumed
name “Gemtronics” with a Register of Deeds for any county in the state of North Carolina.

3. Identify and describe in detail the process by which, from whom, and the dates
that you have obtained the product RAAX11 and any promotional literature for the product,
including, but not limited to, identifying the amounts of product you obtained and the amount
you paid for the product on each date.

ANSWER:  Over a period from the middle of 2004 until approximately spring 2008
about 1150 bottles of RAAX11 were bought, usually from 12 to108 at a time, approximately 4
months apart, depending on sales. A few less were sold due to lost shipments and returns.
Specific order information is not available in a timely manner as records are kept manually and
are in storage. Very few were bought in 2004, peaking in 2005. Sales dropped off as competition
entered the market. No literature was purchased for the products.

4, Identify each person consulted by you, or upon whose advice, opinion, or
expertise you relied relating to advertising, promoting. offered for sale, sale, and distributing the
product RAAX11. provide the substance of such advice, opinion, or expertise furnished to you

and any compensation paid for such services.
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ANSWER: [ consulted with no one on these aspects of this business, being well
versed in dietary supplement sales for over 30 years.

5. For each year from 2004 to the present, disclose the total amount of sales in terms
of units and dollars that you have achieved for the sales of RAAX11 and identify the source
producing the sale. including, but not limited to. the specific Internet website, newspaper
advertisement, promotional mailing, etc. For each year, provide a total amount of sales, as well
as, a break down amount of sales from each source.

OBJECTION: Respondent objects to this Interrogatory on the grounds that it is
vague, overbroad. Respondent further objects to this Interrogatory on the ground that it seeks
information that is neither relevant, nor reasonably calculated to lead to the discovery of

admissible evidence.

ANSWER:  Without waiving the afore-stated objections, Respondent states as follows:

Sales  year # bottles sold Gross sales Estimates
2004 19 $ 7,200 $ based on $400/bottle
2005 370 44,400 subsequent years
2006 147 17,640 based on $120/bottle
2007 224 26,880
2008 158 18,960

95% of orders were from repeat customers buying other products or referrals both contacting me
by phone and email as I have been in the vitamin supplement business for approximately 30
years. 2 %2 % of orders were from www.our-agaricus.com. 2 Y2 % of orders were by email from
George Otto. generally for single bottle sample orders. None were direct from WWWw.agaricus.net

RAAXI1 sales Jan 1, 2004 to Dec 31, 2008

a. Total Bottles sold 1134
b. Number of purchases 325
¢. Number of customers 115



d. Distributions of sales
1). One time buy of a single bottle 33
2). Customers who bought twice 18
3). Largest orders by number of bottlers 27
18
18
16
15
15
12
12
12
4). Largest customers by number of bot. 276
212
59
40
31
28
6. Identify and describe in detail any other payments you have received (other than
the sales listed in response to Interrogatory No. ), directly or indirectly, in connection with the
advertising, marketing, promotion, sale and/or distribution of the product RAAXT11 for each year
from 2004 to the present. (This request includes the total dollar amount and source for each
payments.)
OBJECTION: Respondent objects to this Interrogatory on the grounds that it is
vague, overbroad. Respondent further objects to this Interrogatory on the ground that it seeks

information that is neither relevant. nor reasonably calculated to lead to the discovery of

admissible evidence.



ANSWER: Without waiving the afore-stated objections, Respondent states that it has
not received any other payments directly or indirectly. in connection with the advertising,
marketing, promotion, sale and/or distribution of the product RAAX11 for each year from 2004
to the present other than those identified in Interrogatory 5.

7. Identify and describe in detail the nature of your business relationship, and when
and how you began doing business with Takesun do Brasil and/or George Otto, aka Georg Otto
Kather, including, but no limited to, identifying all communications and any contracts or
agreements, oral or written, any payments or other compensation, and the purchase or other
provision of supplies, computer or other equipment, between you and Takesun do Brasil and/or
George Otto. Also identify and describe in detail and any advertising or promotional material
containing your name and Takesun do Brasil and/or George Otto.

ANSWER:  Mr. Isely’s relationship with Takesun do Brazil aka George Otto Kather
was one of wholesale buyer from Manufacturer. Isely refused a distributor contract as the terms
were ambiguous, expensive, and settlement of disputes would be impossible due to its being
importation from a foreign country. Each purchase was individually negotiated on a stand-alone
basis on price, method of shipment, and delivery. The relationship started in 2000 after Mr. Isely
had bought sample quantities of Takesun products from intermittent dealers in the United States.
Over a period of six (6) months the quantity imported grew to about $5,000 a month until the
relationship was terminated in 2008 after Mr. Isely discovered his name had been used without
his permission or knowledge to register internet Domains as well as to be a contact person on

Takesun web sites. Mr. Isely is unable to recover most of the communications between himself



and Takesun, which took place over a period of nine (9) years, and which were routine dealings
in the making of purchases in international commerce. Breaking down the business

between RAAXT! and the nine other products is not possible. Mr. Isely refused any brochures
and support material including computer materials as unusable in his US business for reasons of
language as well as inappropriate medical claims since Mr. Isely’s use was as dietary
supplements only. Takesun did supply free web pages for two years and later a free domain,

Www.our-agaricus.com, as they did for anyone who bought from them in wholesale quantities.

As a seller of Takesun products it was natural to mention the name Takesun do Brazil on Mr.
Isely’s brochure as the manufacturer of the products. This name was also on the products
imported which were passed by the FDA. I received no other payments related to RAAX11
besides sales.

8. Identify and describe in detail the nature of your business relationship, and when
and how you began doing business with Takesun USA. including, but no limited to, identifying
all communications and any contracts or agreements, oral or written, any payments or other
compensation between you and Takesun USA, and any advertising or promotional matérial
containing your name and Takesun USA.

ANSWER: In 2001, Mr. Isely’s largest customer, Jane [Redacted] wanted to become a
partner with Mr. Isely. He and Jane [Redacted] formed Takesun USA and registered with a Fed.
ID #.565-226-1206. Mr. Isely’s duties were to import products and his partner Jane was to
warehouse products and ship to retail sellers, which turned out to be only Jane [Redacted] and

myselt. Mr. Isely and Jane envisioned other retail sellers who did not materialize. Coordination



with the West coast was difficult and there was not enough income for two people. As such, the
partnership was dissolved before the end of 2001. Jane [Redacted] continued retail.

During the period of the partnership with Jane, Mr. Isely operated two separate business,
Takesun USA and Gemtronics. Takesun USA imported products and the products were paid for
by Mr. Isely and myself and Jane. Gemtronics bought products from Takesun USA and sold
them at retail. This was before the era of RAAX11. The relationship of Mr. Isely to various
assumed business names is shown within the attached Exhibit “A”.

9. Describe in detail any communications and any contracts or agreements, oral or
written, that you have had with any companies or individuals related to advertising, promoting,
offering for sale, sale and/or distribution of RAAX11.

ANSWER:  Other than the brief partnership with Jane [Redacted] Mr. Isely has had no
contracts, agreements, oral or written with any individuals related to advertising, promoting,
offering for sale, sale or distribution of RAAX11. This excludes the normal conduct of business
of selling. giving prices, etc. of a mail order/phone business.

10.  Disclose the total amount of dollars that you have spent to advertise, market, or
otherwise promote the product RAAX11 for each year from 2004 to the present, broken down by
each medium used (i.e.. print, Internet, radio, or other means). (This request includes, but is not
limited to. all expenditures attributable to the creation. development, evaluation, approval,
modification, and dissemination of promotional materials).

ANSWER:  Mr. Isely has spent no money advertising RAAX11 beyond the small
percentage of space it takes up in my brochure which I print myself. Ink and paper for the

brochure probably runs $40/vear so 10% allocated to RAAX 11 would be $4.
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1. Describe in detail your participation in the Internet website www.agaricus.net,

including, but not limited to. the registration for the domain “agaricus.net,” the use of your name
and telephone numbers appearing on the website, testimonials from you appearing on the
website, and the solicitation for participation in an ongoing study in the USA of RAAX11
appearing on the website. Also include the date you began receiving orders for RAAX11 placed

on the Internet website www.agaricus.net, how you received these orders, how these orders were

filled by you, how you received payment for such orders, and how much you were paid.
OBJECTION: Respondent objects to this Interrogatory on the grounds that it is
vague, overbroad. Respondent further objects to this Interrogatory on the ground that it seeks

information that is neither relevant, nor reasonably calculated to lead to the discovery of

admissible evidence.

ANSWER:  William H. Isely had no involvement with the website www.agaricus.net

& did not register www.agaricus.net under his name; that was done by mistake by some member

of the staff of Takesun do Brasil. William H. Isely’s name, address and telephone number

appearing for contact purposes included on the website, appeared on www.agaricus.net without

his knowledge or permission. William H. Isely gave George Otto permission to use the testimony

about his health records, but not specifically for use on the website www.agaricus.net.

William H. Isely was not aware that his name had been linked to a study involving

RAAXI! and he was not involved in any such study. William H. Isely did not know that he ever

received any orders for RAAXI! 1 from the website www.agaricus.net. having no interface with

the website. On rare occasions he would receive an email from George Otto asking him to drop
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ship a sample order, but he had no indication on such orders as to their source. He generally did
not receive payment for such small orders.

12. Describe in detail your participation in any other Internet websites, including, but
not limited to. your name, address and/or telephone number appearing on the registration for any
domain. and any links between websites, i.e.. for ordering RAAXI1.

ANSWER: The only website Mr. Isely participated in during the time RAAX11 was

for sale was www.our-agaricus.com in which his name was given as the registrant. This website

had no link to other websites, such as www.agaricus.net.

13. Identify and describe in detail all oral and written communications, including
email, you have had with the U.S. Food and Drug Administration including, but not limited to
any communications concerning warehouse. facility, or other registrations you have had with the
agency. and concerning the agency'’s letter to you dated April 2008.

ANSWER: Mr. Isely did not keep records between himself and the FDA, particularly
since most were by telephone. Some stand out in memory, based upon information and belief:

a. Mr. Isely’s first large import order. probably in 2000. was held by the FDA for
improper labeling. Mr. Isely redesigned the labels to be in accordance with the FDA Labeling
Act. Takesun printed new labels and Mr. Isely arranged for his broker to re-label the products
under the watchful eve of FDA inspectors. There were numerous letters. phone calls and package
shipments over a period of six (6) weeks.

b. As a result of the Homeland Security Act, Mr. Isely registered Gemtronics, Inc. as an
FDA approved warehouse.

c. Perhaps one shipment in ten was selected for special inspection and/or product testing

for purity, contamination, etc. They always passed.
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d. Perhaps another shipment in ten would be held because the F DA inspectorbwas not
familiar with the product and for clearance required that they be given botanical names and plant
descriptions before clearance.

e. When Mr. Isely was expecting an order he would check and see that the Prior Notice
had been filed by Takesun or his shipper.

f. The last shipment received in the spring/summer of 2008 was held for a month before
Mr. Isely was informed that the identification of the preservative used was not given on the label.
After several discussions the FDA released the shipment with the understanding that the label
would be modified before the next shipment.

Regarding the FDA letter April 2008, it was properly served upon Mr. Isely requiring a

return receipt rather than being sent to www.agaricus.net by email. It was a warning that

paralleled the one from the FTC, which was never served. It was answered through counsel

providing the same evidence that was initially given the FTC that Mr. Isely does not participate

in the control/management of www.agaricus.net and that his name and contact information were
used without his knowledge or permission, including domain registrations, with the exception

that www.agaricus.net could refer inquiries to Mr. Isely regarding his medical history with

prostate cancer. Mr. [sely provided the FDA with George Otto Kather’s name as their contact
person with several email addresses, asked Takesun to correct their web site registrations, take
his name off their web sites, and stop selling products to the US. Eventually the FDA wrote Mr.
Isely a letter thanking him for his cooperation. Subsequently Phillip Campbell, when queried by
a local news organization about Mr. Isely’s case, said in equivalent words that Mr. [sely was
innocent and since they had no leverage they were not pursuing the case.

14. Disclose the name. address. and telephone number of each consumer either that
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has purchased the product RAAX11 from you or to whom you have shipped the product
RAAXTI. and provide the amount each consumer purchased in terms of total number of bottles
and total amounts paid for the product.

OBJECTION: Respondent objects to this Interrogatory on the grounds that it is
vague, overbroad. Respondent further objects to this Interrogatory on the ground that it seeks
information that is neither relevant, nor reasonably calculated to lead to the discovery of
admissible evidence. Respondent further objects on the basis that the information sought
contains confidential information of third parties who provided said information with an
expectation of privacy.

ANSWER: Based on the above-foregoing objections, Mr. Isely respectfully submits no
response to this Interrogatory.

15.  Identify and describe in detail all oral and written communications, including
email, you received, from consumers concerning the marketing and sale of the product RAAX11
and/or the participation in a study of RAAXI 1, including disclosing the total amount of refunds
requested by consumers and the total amount of refunds to consumers. in terms of units and
dollars, that you have made for RAAX]11 for each year from 2004 to the present.

OBJECTION: Respondent objects to this Interrogatory on the grounds that it is
vague. overbroad. Respondent further objects to this Interrogatory on the ground that it seeks
information that is neither relevant. nor reasonably calculated to lead to the discovery of
admissible evidence. Respondent further objects on the basis that the information sought
contains confidential information of third parties who provided said information with an
expectation of privacy.

ANSWER: Without waiving the objection, Mr. Isely states as follows:
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Mr. Isely has no records of people asking about marketing or sale of RAAX except the normal
business questions of price and delivery terms. Perhaps two potential customers asked about
participating in a study to get a lower price and Mr. Isely told them that he was not part of a
study, nor did he know of one. One customer wanted a refund when he changed his mind after
placing an order and it had been shipped. Mr. Isely wanted him to pay for shipping, but he
eventually paid the whole thing. One UK customer took delivery of a large order and gave a
delivery receipt to the express company. Later she reversed the charge on her credit card telling
the CC bank the order had not been delivered. Being a foreign customer, Mr. Isely had no
recourse. For about six customers whose relatives had bought products and then later died, Mr.
Isely provided refunds for the unused items.

16.  Identify and describe in detail all reliable scientific evidence that demonstrates
that RAAXI11 is effective in the prevention and cure of cancer.

ANSWER: Mr. [sely has not seen data that provides a double blind quality study.

17. Identify and describe in detail ail evidence that you relied upon to substantiate the
representations that RAAXI11 is effective in the treatment and cure of various types of cancer,
including, but not limited to leukemia and cancers of the breast, brain, lung, larynx, pancreas,
and bowel; and that RAAXI11 is effective in the prevention of cancer, including, but not limited
to uterine cancer.

OBJECTION: Respondent objects to this Interrogatory on the grounds that it is
vague. overbroad. Respondent further objects to this Interrogatory on the ground that it seeks
information that is neither relevant. nor reasonably calculated to lead to the discovery of
admissible evidence.

ANSWER: Respondent did not substantiate the representations that RAAX!T is



effective in the treatment and cure of various types of cancer, including, but not limited to
leukemia and cancers of the breast, brain, lung, larynx. pancreas, and bowel; and that RAAX11
is effective in the prevention of cancer, including, but not limited to uterine cancer.

18. Identify by name, éddress, and account number any bank or other financial
accounts that received or disbursed funds relating to the marketing, purchasing, sale, and/or
distribution of the product RAAX11. Explain what responsibilities you exercised, or had the
authority to exercise, for those bank or other financial accounts, including the names of persons
with who you shared the authority, and the type of transactions that were processed through each
account.

ANSWER: Bank account for period RAAX11 was sold
Bank account in the assumed name of Gemtronics [account number redacted].

Bank name RBC Centura
Franklin, NC, 28734

William H. Isely was authorized to perform all actions associated with the account

Transactions were deposits of purchasers and payouts for expenses including the purchase of
products from Brazil. Occasional profits were paid to owner.

Account was terminated in the fall of 2008 after the destruction of the business.

19.  Provide the name and location of any other corporation or business entity in
which you hold or held ownership. directorship. or other position of responsibility.

ANSWER: None.

20. Provide a detailed background, regarding your education, including any
professional degrees or licenses that you hold, and employment history. including the name and
location of yvour employers and dates of employment.

ANSWER: BSME. MSME



Westinghouse, Pittsburg, Baltimore , 1948 to 1953
Boeing Aircraft Co. Cape Kennedy, Fla 1953 to 1955
Honeywell Corp, St. Petersburg, Fla, 1955 to 1987

21 Identify the name and address of the owner of the following telephone numbers:
A) 866-944-7359; B) 828-369-7590; and C) 828-369-5861.

ANSWER: William H. Isely.

22, Identify and describe in detail all advertising, promotional literature, and other
marketing or promotional material disseminated by you or which include your name, telephone
number, or other contact information for you.

ANSWER: A product brochure which shows about 10 imported Takesun products that
depicts price image, and a brief description of the contents. This product brochure includes a
link to Nature First, which was discontinued approximately. This brochure also makes mention
of Takesun USA, the importing partnership referred to above that was dissolved in
approximately as described ift previous responses to Interrogatories.

This the Z /day of February, 2009.

LAW OFFIC
MATTHE

VA , PL

. C. Bar No. 26166

6 West Martin St., Suite 700
Raleigh, NC 27601
Telephone: (919) 835-0880
Facsimile: (919) 835-2121

Attorney for Respondents
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VERIFICATION

NORTH CAROLINA )
) SS.

WAKE COUNTY )

WILLIAM H. ISELY, being first duly sworn, deposes and says that he is the
Respondent in the above entitled action. that he has read the foregoing document and knows the
contents thereof; that the same is true of its own knowledge except for those matters and things
stated on information and beliet and as to those he believes them to be true.

This the _"l’ﬂ day of February, 2009.

Wil yf. £oob,

WILLIAM H. ISELY (/

SUBSCBYIBED and SWORN to bgtore me

this Vo ary¢’2
TARY pLBIHC L E
/%:;%ﬂ/ L. Vwo(um o

Pri Mﬁm’e ' NOTARY PUBLIC S

My Commission expires: 5’ - ZC‘_\:M -




CERTIFICATE OF SERVICE
This is to certify that the undersigned has this date served this RESPONDENTS®
COUNSEL’S ANSWERS TO COMPLAINT COUNSEL'’S FIRST SET OF
INTERROGATORIES TO RESPONDENT WILLIAM H. ISELY in the above entitled
action upon all other parties to this cause by facsimile and by depositing a copy hereof in a
postpaid wrapper in a post office or official depository under the exclusive care and custody of

the United States Postal Service, properly addressed to the attorney or attorneys for the parties as

listed below.

Ms. Barbara E. Bolton
Federal Trade Commission
225 Peachtree Street, N
Suite 1500

Atlanta, GA 30303

This the é day of February, 200%/%//%

/MAP‘I‘QEW I. VAN HORN
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EXHIBIT A

William H. Isely Relationship..to Various AKA's

Year Gemtronics Nature First

1993 Registered 7-7-1993
with NC to act as a
mail order supplier of

Takesun USA

dietary supplements
Began importing for
Added Takesun WHI Under name of
2000 products to those Nature First. Also had
already carried Web site arrived at by
by Gemtronics Clicking "US sales” on
—— Agaricus,net
Formed Partnership with Jane,
June ‘01, Fed ID 56-2261206
2001 To import from Takesun.
Dissolved partnership Dec. ‘01
Link to Agaricus,net was
terminated when web site
2002 became non functional

Business was conducted
Without web site support

Because of confusion at Takesun do Brasil shipments were made to Wm. H., Isely
2003 variously addressed to Wm H.Isely, Gemtronics, Nature First & combinations,

FDA registration was done

All functions of business  Under Nature first, registra-

Consolidated under # 10827550148
- Gemtronics

Web Site Our-agaricus
2004 initiated in June

Importation of RAAX11
— begun

2005

Gemtronics Inc registered.
Domain our-agaricus
2008 Registration renewed.
By mistake G. Otto
listed the registrant
for three of his web sites
——— as William Isely

2007

With Gemtronics business
destroyed, the domain

2008 our-agaricus was no longer
useful and was allowed to
lapse. Another business is
now using this domain,
Gemtronics registration with
NC as a merchant is expected
to lapse Dec. 31, 2008.
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O‘FFICIAL TRANSCRIPT PROCEEDING

FEDERAL TRADE COMMISSION

MATTER NO. D09330
TITLE GEMTRONICS, INC.

PLACE HAMPTON INN
244 CUNNINGHAM ROAD
FRANKLIN, NORTH CAROLINA

DATE FEBRUARY 4, 2009

PAGES 1 THROUGH 140

DEPOSITION OF WILLIAM H. ISELY

FOR THE RECORD, INC.
- 10760 DEMARR ROAD
WHITE PLAINS, MD 20695
(301)870-8025




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I NDEX

Examination Page
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No. 1 (Search Report on Domain)
No. 2 (Sample Order)
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No. 5 (Priority Mail Envelope)
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No. 7 (Express Mail Envelope)
No. 8 (Invoice)
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of:

- GEMTRONICS, INC., a

corporation, and DOCKET NO.

WILLIAM H. ISELY, Individually
and as the Owner of Gemtronics,
Inc.

Wednesday, February 4,
Oakhill Country Inn

1689 Old Murphy Road

Franklin, North Carolina 28734

The above-entitled matter came on for

deposition, pursuant to notice, at 10:20 a.m.

Reported by:

Mary K. Huth-Stepp, Registered Professional Reporter

For The Record, Inc.

(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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APPEARANCES

On Behalf of the Federal Trade Commission:

BARBARA ELIZABETH BOLTON, ESQUIRE

Federal Trade Commission, Southeast Region
225 Peachtree Street, N.E.

Suite 1500

Atlanta, Georgia 30303

404.656.1362 (telephone)

404.656.1379 (fax)

bboltoneftc.gov

On Behalf of Gemtronics, Inc. and the witness:

MATTHEW I. VAN HORN, ESQUIRE

16 West Martin Street, Suite 700
Raleigh, North Carolina 27601
919.835.0880 (telephone)
919.835.2121 (fax)
matthew@vanhornlawfirm. com
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the same minerals.

Anyway, I made a little business of it. When I
retired, I continued it.

Q. Did you sell under any particular name or were
you just selling informally?

A. Well, I was just -- I was just selling under my
own name. And then when I got up here and started some
local sales, I realized I needed sales tax certificate
and to collect sales tax.

Down in Florida, the products weren’t under
sales tax and so I hadn’t been involved in that so much.
And at the time I needed to -- I was also interested in
rocks and gems. So I thought a name to connect some of
the interests I had thét represented that, I called it
Gemtronics. And that’s the name that I registered in, I
think it was ‘93, with the state, as a -- let’s see what
my category is. Mail order, basically mail order and it
was largely dietary supplements. And I picked up a
couple other brands, Mannatech brands of products.

And what really happens is, I was watching for
new things that would come out. And because one of my
principles was if everybody is doing it, it’s like
there’s another Chinese tailor down the corner and you
can’'t charge more than he does. And so I was always

looking for things that hadn’'t gotten widespread

For The Record, Inc.
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distribution.

When something got saturated, I probably would
start moving into something else. And let’s see, how we
got into --

Q. Were you selling -- as part of Your nutritional
supplement business, were you always doing business out
of your home?

A. Yes.

Q. All right. so you didn’t have any, any --

A. I didn’t have an office.

Q. -- business location?

A. No. Originally it was by mail and then my son
introduced me to computers. And kind of hard to say,
early 1990s I think I had my first computer that ran on
DOS rather than -- it was before Windows. I made up a
chart that shows -- 1I’d like to pass this out.

MR. VAN HORN: It was the Exhibit A to our
interrogatory responses.

MS. BOLTON: Uh-huh (affirmative) .

MR. VAN HORN: 1I've provided her with that.

THE WITNESS: It will help if you have it while
I talk, because my business got more complex as I got
picking up Takesun products.

BY MS. BOLTON:

Q. All right. so, according to your chart, it says

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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you added Takesun, you started adding Takesun products to
those you sold in 20007

A. How about -- see, I had a neck surgery in late
1990s. .And they discovered that while I was in the
hospital I had enlarged prostate. And they had me get on
a screening program. And I had a rather -- a level of
PSA for some time and then one year it spiked up from
9 to 16 in a short period of time, and my doctor
suggested I see a urologist. And he did a biopsy and
found I had prostate cancer. And his solution was to
load me up with radioactive pellets. And I asked him,
well, what'’s the long-term result of that. And he said,
well, it’s too new. We don't know yet, but we think it’s
a good thing to do.

I had reservations about -- I have had about
radiation for a long time. Particularly in Florida, when
they started radiating tomatoes and all variety of other
things. I wasn’t sure that was good for me. So I
started researching what natural -- well, my Doctor said,
your rate of increase is not too bad. You can wait a
while and see what you want to do, rather than go into a
sudden surgery.

So I looked naturally on what was available on
the Web, I tried a number of things. I eventually ran

across Agaricus Blazei Murill, which is a technical name

For The Record, Inc.
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for the mushroom that Takesun sells. And it was
available from a couple of medical people, but they were
basically buying for their patients. And they would
quite often be out or they wouldn’t have enough to spare
for me, so -- and my PSA was coming down rather quickly,
so I was quite interested in it. So I started buying it
directly from Brazil.

Q. And what was the company name that you purchased
from?

A. Takesun do Brasil. 1It’s a Portugese spelling of
Takesun of Brazil.

MR. VAN HORN: It’s D-07

THE WITNESS: It’s D-O, then B-R-A-S-I-L. Then
my point of contact was George Otto Kather, who was a
German born, immigrated to Brazil. And my understanding
is he married a Brazilian lady and set up his business
there.

Q. Is he the president of Takesun do Brasil?

A. I have no idea what his official duties are. It
seemed to be sort of a tamily-owned business. And I
don’t know. It is called LDA. I don't know if that'’'s
like limited in this country or what. They have that
after the name, LDA.

Q. But as far as you know, does George Otto Kather

run Takesun do Brasil?

For The Record, Inc.
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A. As far as I know, he appears to be the main
person, yes.

Q. Okay.

A. And because‘he’s multi-lingual, he deals with
the international business. He speaks German, Portugese,
Spanish, and probably in order of proficiency English.
His English is pretty bad, but he -- he gets along with
it.

Q. And you started buying Agaricus products from
Mr. Kather?

A. Well, from Takesun.

Q. From Takesun do Brasil?

A. Yes.

Q. And that was in 2000 you started that?

A. I would say early 2000 I was buying it basically
retail and some of -- I had quite a lot of customers by
that time buying other products. A lot of them was
interested in anything new I came up with. So it looked
like it was something to add to my business.

So I needed a name and I came up with Nature
First as the name. And that's what I imported under
after I started more than just for myself.

Q. And was that a registered company or was that a
d/b/a or what kind of --

A. No, it was just a/k/a, if you want.

For The Record, Inc.
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Q. It was a name you did business under?

A. Yeah.

Q. Okay. And then when did You start using
Gemtronics with regard to purchasing Agaricus products?

A. Not yet. What happened shortly after that was
that one of my main buyers is a lady, Jane X, out in the
West Coast, asked to be a partner in my importing
business. She wanted to import to the West Coast and
customers she had. So we formed a legal partnership.
And I've given you the federal ID we registered under.
And it was actually from probably around June of 2001
until December.

And we originally planned -- we divided the
business. I was going to continue handling the
importing, she was going to be the warehouse and both of
us had retail business, but she was going to ship out all
our retail sales and maintain the stock in her place. We
got halfway through that transition and she just didn't
like the business. She didn’t think it was making as
much money as she thought it ought to and so we closed
out the partnership that year.

In other words, we had -- December 31st we
reported the taxes for the year we had been in business
and closed it out. And that was Takesun, U.S.A.

Q. That was the name of your partnership was

For The Record, Inc.
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Takesun, U.S.A.

A. Yes.

Q. Okay. And was that a registered partnership?

A. Well, it had a Federal ID. 1 guess to that
extent it was registered.

Q. Okay. Now, after the dissolution of your
partnership, did you continue doing business under the
name Takesun, U.S.A.

A. Well, I had to close out the bank account and so
on, but within a few months I made no more purchases. I
transferred the stock, we divided up the stock. And as
far as any business went, we were done by December of
2001.

Q. And after --

A. Now, I left the name on my -- I left the name on
my, what’s the word, my brochure, in the event that
somebody else would want to be under, at least under my
importing of -- I wanted to keep my importing name. I
wanted to keep that as a potential importing name, if I
went back into that mode that I had been with Jane, but
that never happened.

Q. So Takesun, U.S.A. was a name that you used to
import product?

A. Yes.

Q. So you imported Agaricus products?

For The Record, Inc.
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A. Yes.

Q. And were these Agaricus products imported from
Takesun do Brasil?

A. Yes. And then I went back to using Nature First
as my importing company, let’s say, in 2002. And I
switched over to selling from Gemtronics, which was --
because Gemtronics had the retail registration and retail
tax collection capability that Nature First did not.

Q. Oh, so let me just be clear. So Nature First is
a name that you used in starting in 2002 for importing
products from Takesun do Brasil?

A. No, I started -- no, I went back to that.

Q But, I mean, you began using it again?

A. .I started using it again.

Q Now, did you have an importing license to -import
these products?

A. At some point I registered with the FDA and I
have a registered approval, what they called an approved
warehouse. This means that they have vetted your
business background and so on and are a legitimate
business, not, you know, somebody that’s laundering money
or something else. And it makes -- it helps the FDA in
the customs aspect because of -- they can just go to the
file and pull up anything they want, any information on

you they want, without having to get it on every import.

For The Record, Inc.
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And I was importing as often.sometimes as once a
month, so that’s -- and then, of course, Homeland
Security came in and put in their rules of prior notice.
Where anything, any importing has to have a prior notice
form filled out and filed with the FDA. And that turned
out to be a fiasco because they wanted you to identify
the flight and the time within an hour of when your
shipment was going to arrive. Well, with international
flights and weather, it turned out that three quarters of
the time it came on a different airplane at different
times and you were supposed to let them know. Well, the
logistics of that just was difficult.

Q. All right. Now, let me clarify. So you have an
FDA approved warehouse, cofrect, for importation?

A. I listed my house, right.

Q. And you imported product from Takesun do Brasil.
Did you import any other products?

A. No.

Q. So you were the exclusive -- that was
exclusively Takesun products that you imported?

A. Uh-huh (affirmative).

Q. Okay.

A. But I was not exclusive with Takesun.

Q. Takesun -- in other words, did Takesun -- were

there other people in the United States or businesses in
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the United States --

A. Oh, yes.

Q. -- that you knew that imported Takesun products?

Oh, yes. See, I was -- Takesun, I was importing
enough volume that Takesun offered me an exclusive if I
would sign up as a dealer. There were many reasons I
didn‘t. For one thing, he offered me a contract which I
would call written in pidgeon English. And George learns
his English by hearing it. I don’t think he ever had any
official schooling. So two words that sound the same, he
would use them interchangeably.

Q. So you had no distributorship, formal
distributorship agreement?

A. No. Every purchase was a stand-alone,
separately negotiated on price, on how it was to be sent
and, you know, whether it was to be sent express or with
one of the freight companies, and when it would be
delivered. So that made it a little more difficult
because I had been a distributor.

But I was concerned about his advertising and I
became more concerned, I think, in about "62, about the
time I had moved, moved out of the partnership.

MR. VAN HORN: 19627

THE WITNESS: No, no, '92. "92. No,>2002. Go

back to my chart and I won't forget. I think he told me
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in an e-mail that FDA had been on his Website and told
him they didn’'t like it or anyway there was some
complaint to him. And he investigated it, and he told me
that he didn’'t come under the FDA or the United States
jurisdiction, so it wasn’t a problem for him.

I recognized it might be a problem for me to
have any formal ties with, any legal ties with Takesun,
so I strictly avoided that.

Q. All right. So then all you did was buy product
from him or import product from Takesun; is that correct?

A. Well, Takesun -- as an inducement to buy from
him, Takesun had offered a free Web service. And at the
time I was with Nature First, the way he did that was you
went to an address at .net.

Q. What year now are we talking about?

A. Talking about -- years, I'd say 2001, 2002. You
went to Agaricus.net and you clicked on U.S. sales, and
that, that clicked over to my Web pages.

Q. And Agaricus -- tell us what Agaricus.net is.

A. Agaricus.net is the main Website for the
Agaricus products that is owned and controlled by Takesun
do Brasil. And so I got concerned that I was going
through Agaricus.net to get to my pages. Actually, they
weren’t my pages in the sense that I was -- I never

learned how to run a Website, but I would, T would say
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what -- I would get the material in the way of general
terms of what I wanted and we’d spend several
interactions getting right English on it, you know, and
making sure that this is on my pages of Nature First.

Q. All right. So Nature First had a Website; is
that what you’'re saying?

A. No, they had pages. There’s a difference.

Q. They had Web pages?

A. Web pages on Agaricus.net. And about 2002 --

MR. VAN HORN: Do we want to have him say what
those Web pages are? Are they -- is it just a page or is
it actual, like a Website?

MS. BOLTON: He just said it wasn’'t a Website.

MR. VAN HORN: 1It’'s just a page.

THE WITNESS: Well, it was pages. In other
words, it was a subset of about four pages that you
could -- when you clicked the U.S. sales on Agaricus.net,
you went to what was my home page, and then there were
several other things you could click to.

Q. So if you were on the Website of Agaricus.net
and you wanted to buy product, Takesun products in the
U.S., you would click on the U.S. sales whatever button
and it would go to your Web pages; 1is that correct?

A. Uh-huh (affirmative).

Q. Okay. And those were, again, those were your --
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included in a WHOIS generally. And if you look at the
WHOIS you got, you’ll find that every one of them has one
of George Otto’s e-mail addresses. None of them have
mine.

MR. VAN HORN: Can we just clarify that when you
say look at the WHOIS, for what?

THE WITNESS: 1I’'ve got that here.

Q. Weil, let’s not go there because I will
introduce these later.

A. Well, I'd like to make my point to show you what
I'm talking about, so when you look at it later you’ll
understand.

MS. BOLTON: Well, are you going to introduce
these as exhibits? I mean --

MR. VAN HORN: Sure.

THE WITNESS: These are yours.

MS. BOLTON: I understand that. And I'm going
to introduce them as exhibits. If you want to just talk
about them briefly, that’'s --

MR. VAN HORN: Why don’'t you do this, why don't
you not introduce this as an exhibit. Why don’t you show
her what the page is and so it will be a reminder when
she introduces it, we can discuss it then.

THE WITNESS: Okay.

MS. BOLTON: And --
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MR. VAN HORN: And we’ll let her --

THE WITNESS: I want to make sure this is -- no,
that’s Our-Agaricus. That’s mine. That'’s Takesun.
Yeah, it’s the one for Agaricus.net is on FTC 00162. And
then the, yeah, and the e-mail that was --

MR. VAN HORN: Just show it.to Barbara.

THE WITNESS: Oh, okay. The mail, only e-mails
on there are George Otto, Takesun.com.

MR. VAN HORN: So the import of it, you’'re

saying that’s your name, but next to it is somebody

else’s --

THE WITNESS: Yeah.

MS. BOLTON: Okay. All right. Let’s go back
to -- when did you start --

MR. VAN HORN: Hold on. Did you want to say
something?

THE WITNESS: Well, we were going over the
history, which we didn’t finish.
BY MS. BOLTON:

Q. I'd like to get to -- you were saying that you
imported -- when did you start doing business under the
name Gemtronics, in terms of using Nature First and start
using the name Gemtronics?

A. Nature First was to import. I used Gemtronics

as a sales tool for retail from the beginning of the time
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that I picked up Takesun products.

Q. And that was aboﬁt what year did you start using
the name Gemtronics again?

A. I was using it all the time.

Q. How far back, would you say?

A. From the time I registered at North Carolina in
1553.

Q. Okay.

A. And, of course, I didn’'t have the Takesun as
part of my offering until the year 2000.

Q. Now, at some point you incorporated Gemtronics?

A. Yes. Actually, just going down the history,
RAAX started importation in 2004.. I had my first sales
of RAAX in 2004.

Q. All right. Let’s, let's stop there for a
minute. You're talking about the RAAX product?

A. RAAX product.

Q. And that’s R-A-A-X11. It's actually RAAX11.

A. RAAX11.
Q. We’'ll call it RAAX.

MR. VAN HORN: And it’s capitalized.
Q. You started importing RAAX in 20042
A. Yes.

Q. Okay. Were you importing under the Gemtronics
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customers located? Were they located throughout the
United States?

A. Throughout the United States, although
predominant location was in California. There seemed to
be a greater interest in natural products in California,
the western states.

Q. And did you sell the RAAX product to consumers
throughout the United States?

A. Yes.

Q. And you said you listed the product on your
Website. Now, which Website are we referring to now?

A. Our-Agaricus.net. I mean, .com and .us.

Q. Okay. And did either of these Websites have
links to other Websites?

A. No.

Q. All right. So you advertised by brochure and on
the Website. Were there any other means you used to
advertise RAAX?

A. No.

Q. Okay.

A. See, my philosophy was that I was retired, I had
a retirement income. Rather, I wouldn’t say meager, but
just modest. And I was quite satisfied. I didn’'t want
to work day and night. I got adequate sales just by

having people find me on the Web, as well as customers
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that I already had.

Q. Now, if a customer found you on the Web, how
would they place an order with you via the Web?

A. Pardon me?

Q. How would a consumer who saw an advertisement on
the Web, on a Website fof RAAX, how would they order the
product from you?

A. Almost always they would call because unless
you’'re a very sophisticated business, you can’t tell a
person ahead of time what his shipping is going to cost.
And he may want it overnight or he might be willing to
have it next week. And because of the shipping issue,
people almost always called me. And my telephone number
was on the Agaricus, Our-Agaricus.com or, yeah, it’s
basically, if they found it there.

Actually, bulk of my customers were old
customers and customers that were repeats. New customers
were quite rare, as a matter of fact.

Q. And when customers called you, how would you
know that they found your telephone number from a
particular Website?

A. Usually they would tell you.

Q. And they would tell you -- did customers tell
you that, I saw your phone number on Our-Agaricus.net?

A. If they didn’t tell me, I could usually tell by
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their questions. Because my Website was uniquely
different from any others. So, you know, they would be
asking me about this product, that product, and what I
had said about it, which was generally just a list price.
And Agaricus in general, I didn’t put much more
information on my Website.

Q. And --

A. Other than how the product was processed, so
they would know that it was high-quality product.

Q. And did your phone number appear on other
Websites that the -- other than Our-Agaricus.net and
Our-Agaricus.us?

A. I had authorized -- George Otto asked if -- he
used testimony, testimonials back in the beginning of our
relationship. And he heard about my successful outcome
on prostate cancer and he just wanted to have a
testimonial. And I told him, well, my medical records
are a fact that can be substantiated, if somebody has a
question. And I’'1ll give you a short summary of my
medical records at best. And I prefer not to be
identified by name, but I’ll use my middle name. And I
gave him a statement that he could use. And that was,
that was all I authorized.

Q. Okay.

A. I subsequently, after your investigation,
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discovered that he had used my name in other ways without
my permission and without my knowledge.

Q. And what other ways was that?

A. As you pointed out, one was to call me to get
information. It didn’t say to call me to buy, because he
was, he was selling -- during his last four years of this
history I was telling you about, he was an active
competitor of mine. Even though he was supplying me with
product, he would, he would make more money if he could
get the retail sale, rather than just the wholesale sale.

So he didn’t say, call this number to buy, as I
locked at it and as you have on your images of the Web
pages that you’ve taken. I think, if I recall, it says,
for more information call Bill Isely, and then there’s a
number.

And then the other thing I discovered, again,
from you, is that he had used my name in renewing the
registration of some of his domains.

Q. So when people called you to order RAAX product,
you’'re not really sure whether they called you because
your number was in your Website Our-Agaricus.net or
whether your number appeared in one of Mr. Otto’s
Websites; 1s that correct?

A. As I told you, I would generally know from the

conversation. And these calls are actually very rare
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because particularly if they are international calls, I
had some customers in Thailand, more of them in -- what’s
the Chinese island that broke away from the main land?

MR. VAN HORN: Japan?

THE WITNESS: No, not Japan. Taiwan. Yeah.

MR. VAN HORN: Taiwan.

A. And some from South Korea. People on the
Internet don’t like to use phones. And I think that was
what Otto did. I don’'t know for what reason he put my
name on there. I could speculate. But certainly wasn’t
successful. I can’'t remember a call and somebody said,
I'm on Agaricus.net and your name is here and I'm calling
you. People just don’t call on the Internet anymore. It
costs money to use a telephone, compared to sending an
e-mail.

Q. But, in fact, you said that that’s how you got
your orders were from people calling you from your
Website Our-Agaricus.net?

A. Well, I got -- I think I estimated for you in
some material that you’ve been given that I got maybe two
and a half percent of my calls that way. Or business,
two and a half percent of my orders probably came in that
way .

Q. So is it clear to say that you, when someone

would call you, you really didn’t know where they got
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your number?

A. I wouldn’t know in every case. In most cases I
did.

Q. Now, when you fulfilled an order -- scratch
that. Did you accept orders when -- when people ordered
off -- they saw your name off the Web, did you have a

PayPal account on your Website?

A. I did not accept PayPal. I do have a PayPal
account where people can pay me, but it wasn’t on my
Website. I indicated, you know, if they called me, that
they could pay with their credit card.

Q. All right. So you did accept credit card
payments?

A. Uh-huh (affirmative).

Q. And I'm unclear about PayPal. Could people
purchase product from you through PayPal?

A. No.

Q. Okay. And how -- when you fulfilled these
orders, what -- if a consumer ordered RAAX from you, what
would you send them? What would be in the package?

A. For an average customer, I would send the
brochure.

Q. And by the brochure, you mean --

A. Well, the undercover agents that you had buy

products got brochures, so you know what the brochure is.
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It has about 10 products, a picture of it and prices
associated with each product.
Q. And did you include invoices in your packages?
A. Invoices, yes.
MS. BOLTON: Okay. I'd like to take a break for
a minute.
(Recess taken from 11:13 a.m. to 11:20 a.m.)
BY MS. BOLTON:
Q. Mr. Isely, are you still doing business under
the name Gemtronics? Are you continuing to do business?
A. Gemtronics is out of business. Your publicity
scared off most of my customers to the point where I was
losing money and I stopped importing. And I’'ve canceled
my retail tax number.
Q. Are you continuing to sell any products?
A. I don’t have any products. Well, this is -- I
have this (indicating). I kept one.
Q. And by this, he’'s referring to a bottle of RAAX.
He kept one.
MR. VAN HORN: Can I see that?
(Tendered) .
Q. Okay. Mr. Isely, according to your Answers to
Interrogatories, you sold approximately, from

January 1st, 2004 to December 31st, 2008, 1,134 bottles

of RAAX?
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A. That's best as I can get from my records.
Q. Okay. And your sales were approximately about
115,000 for that, for those years?
A. Hmm?
Q. Your sales for 2004 through 2008 were about,
approximately, $115,0007
A. On -- think I figured the average price is about
120, so I guess so.
MS. BOLTON: 1I’d like to have this exhibit
marked as Exhibit 1.
(Complaint Deposition Exhibit No. 1 was marked
for identification).

BY MS. BOLTON:

Q. Mr. Isely, I'd like you to look at that. And
this also has Respondent’'s Bates number as 00006. Can
you tell me what this is, Mr. Isely?

A. Well, it looks like a search report on a domain.

Q. And the domain is Our-Agaricus.com. And is this
one of the Websites that you sold the product RAAX from?

A. Well, let's see. I'm trying to find the -- oh,
yeah, this is Our-Agaricus.com. This is my Website. I
said my Website. 1It’s the Website that had my material
on it.

Q. Okay. And did you register this domain name?

A. No.
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Q. Okay. Even though you are -- it states that you
aré listed as the registrant?

A. That’'s what it says, but I didn’t do it. You
notice Agaricus, George Otto at Takesun.com has got his
name associated with mine.

MR. VAN HORN: When you talk about a document,
she has to write it down.

THE WITNESS: Oh.

MR. VAN HORN: So you kind of have to be more
gspecific than normal.

THE WITNESS: Okay.

MR. VAN HORN: So if you walk through the
document, identify, like there’s the administrative
contact.

Q. So the registrant is listed as William Isely?

MR. VAN HORN: On the far left side of the
document .

A. That’s what it says.

Q. And are you also listed as the administrative
contact?

A. Administrative contact is William Isely and then
it gives George Otto at Takesun.com as the address for
me. Yeah. Which i1s, of course, incorrect, because that,

that’s for a Website located in Brazil. I've never been

in Brazil since 1941.
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Q. Now, did you -- but as you said, this was your
domain. So you gave Mr. Otto permission to use your ﬁame
in registering this domain?

A. Yes.

Q. And is this your -- under the administrative
contact, the telephone number, 828-369-7590; is that your

telephone number?

A. Yes.
Q. Okay.
A. I might mention, since I did business with

George every month, he had all my contact information at

-hand. So the fact that my telephone number is on there

doesn’t mean that I put it there.

Q. But you did state previously that you allowed
Mr. Otto to register this under your name?

A. Yeah. At the time I didn’'t know there was a
difference between a registrant, an administrative
contact, technical contact. And for some reason they
didn’t put the billing contact on there. That'’s usually
a third name that for some reason it was omitted.

MR. VAN HORN: Flip the page, see if it’'s on the
next page.
THE WITNESS: Hmm?

MR. VAN HORN: Flip the page, see if i1t’'s on the

next page.
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I no longer had use of after 2002.

Q. So did you -- so it’s your testimony that as of
2004, you had no contact with this Website?

A. No, I say that’s when it was created. George
created it in June of 2004.

Q. Okay. As far as you’re aware, did it have any
information for you on this Website, any contact
information for you?

A. Yes. It had my name, address and telephone
number.

Q. And were you aware that your name, address and
telephone number were on that, on the Website?

A. Yes. That’s where -- that’s how I expected
people to contact me.

Q. And when customers placed orders through this
Website for RAAX, how did they contact you?

A. Well, by calling.

Q. Do you know how many orders were placed for RAAX
to you via Our-Agaricus.com?

A. I didn't keep records that way. No way I could
tell vyou.

MS. BOLTON: All right. I would like to mark
this as Exhibit 2.

(Complaint Deposition Exhibit No. 2 was marked

for identification).
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BY MS. BOLTON:

A. I did a sampling one time and I estimated about
two-and-a-half percent of my orders, and they were almost
always a sample type order, like one bottle or something
like that that came off this Website.

Q. And how did you come to that figure?

A. I sampled a two-year period.

Q. And what two-year period was that?

A. Probably from May.of 2008 going back two years,
something like that. At one point in time you had asked
for information that started and ended in May, and so I
had made that sample, try to recreate how many orders I
was getting from this Website.

Q. Mr. Isely, can you identify what this document
is?

A. This is a WHOIS search results on the domain
Agaricus.net. And it’s kind of interesting, I notice
that my name is misspelled, which I don’t deliberately
do.

Q. But you’'re noting that your name is listed as
the registrant; is that correct?

A. Yes.

Q. And are ydu also the administrative, technical
and zone contact?

A. Let’'s see. On the next page still misspelling
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my name and giving my wrong telephone number. And the
contact is given as e-mail address, gotto@takesun.com.
And he also puts his name alongside mine. And I asked
him about that one time.

Q. And when was that?

A Hmm?

Q. When was that?

A The spring of this year, where I was working
pretty hard to get my name off of any of his material. 1I
asked him about that. And he said, oh, I needed or I
wanted to have an address in the United States. And he
says, I only listed you as a contact point, I didn’t put
you down as a registrant. Well, I guess you have to get
the experts on the registrant company to explain how they
could put two names down in one place and get my
telephone wrong and use George Otto’s e-mail as to the
point of contact.

Q. Mr. Isely, do you remember having a telephone
conversation with me in March of 2008, after you received
the Commission’s --

A. Yes. |

Q. -- proposed complaint?

MR. VAN HORN: Hold on. Don’t interrupt. Let
her finish, first of all. Second of all, you need to

listen to that question closely.
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THE WITNESS: Yeah, okay.

MR. VAN HORN: Because I'm just going to object
to the extent you’re stating evidence that’s not in the
record. You stated that after he received a letter from
the FTC?

MS. BOLTON: No, I didn’t say a letter from the
FTC. I said, after he received our proposed complaint.

MR. VAN HORN: Okay.

Q. Do you recall receiving our proposed complaint
package in March of 2008?

A. Yes.

Q. And did we have a telephone conversation on
March 28th?

A. About that time. I couldn’t -- you know,
without looking at a calendar and my records, I couldn’t
be sure that was the date. But I think it’s in that time
period.

Q. And do you recall telling me during that
telephone conversation that you had given Mr. Otto
authorization for you to be a contact point for
Agaricus.net?

A. No. 1I’'m sure that at the time I was -- if I
said anything like that, I was talking about
Our-Agaricus.com. And I don’t think you knew, at that

time, that there were two Websites. And they sound very
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similar to somebody who is just getting into it. I
suspect that was a mistake you made.

Q. The complaint lists the Website Agaricus.net.
It cites a complaint of Agaricus.net. So we were talking
about Agaricus.net at the time because Our-Agaricus.com
wasn’t in the complaint.

A. I know it wasn’t in the complaint, but it was in
my conversation upon explaining it to you, as to what I
had done and why you might be confusing me with George
Otto.

Q. All right. And do you recall me asking you how
it was that your name would have appeared on the domain
registration for Agaricus.net, not Our-Agaricus.net?

A. I certainly gave -- I certainly wouldn’t have
told you that I gave him permission, when I didn’t.

Q. Okay. So you did not give -- is it your
testimony that you did not give Mr. Otto permission to
use your name as a contact in the United States for the
purposes of Agaricus.net?

A. No.

MR. VAN HORN: Did you understand that?

THE WITNESS: Well, it’'s a very general
guestion. For the purposes of --

MR. VAN HORN: If you need her to specify and

clarify, you know, you can ask her that. You don’t want
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THE WITNESS: We were talking about registration
and now you just broadened the question to any purpose.
And maybe we could get back to a more specific question.

MR. VAN HORN: I think her question is fair, I
just wanted to make sure you understood it.

Q. What -- why don’t we say it this way. What
permission did you give Mr. Otto in the sale of Agaricus
products to use your name? When was he allowed to use
your name and your address in the United States and your
telephone number, to use your personal information for
business purposes?

A. I never gave him permission to do that. Now,
we’ve been talking about putting it on his Website. Are
you expanding it beyond that?

Q. No, you said his Website. Is there -- you said
that you allowed him to use your name and information on
his Website. Were there any other instances where you
allowed him to use your information?

A. The information about my cancer.

Q. No -- okay.

A. That was, at some point, if you want to know the
recreation of the statement that I allowed him to use, we

can put that into evidence. I don’t know. Do you want

to do that?
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Q. Well, no. I mean, I don’'t -- we don’t need to
do that. That’s fine. So you’re saying then that to
register Agaricus.net in your name as it’s done here was
done without your permission?

A. Yes. I really didn’t know the details of how
you go about registering it. All I knew is he was going
to provide a service. And I couldn’'t have given him
permission, when I didn‘t even know what he would do with
it.

Q. When you say he was going to provide a service,
what do you mean?

A. He was going to -- part of his business
arrangements for his customers was to provide free either
Web pages or Web domains for their use. And he would
manage them in terms of putting the material up and
paying for the rental and that sort of thing. Now, I
expect him to use my name for registering the Website
that I would be using.

Q. Which was?

A. Our-Agaricus.com.

MS. BOLTON: Mark this as Exhibit 3.
(Complaint Deposition Exhibit No. 3 was marked
for identification).

BY MS. BOLTON:

Q. Mr. Isely, if you would take a look at this.
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And this i1s Exhibit A to the complaint, to the
Commission’s complaint in this matter.

A. (Witness peruses document) .

Q. Do you recognize what this is?

A. Well, it’'s an image of one of the pages off of
Agaricus.net and it seems to be featuring questions or
statements about RAAX11.

Q. And I just want to read from the first column
here. Especially at breast cancer, the OPC Agaricus
protocol shows that it works in 99.9 percent of all
cases, even at late Stage IV it seems to work. From late
2004 to today, about 5,217 women took the protocol. Many
doctors all over the world are reporting since he is
using the OPC Agaricus protocol, nobody of his patient
died. We received this positive message every day from
all over the world. Now many, many patients entered into
protocol from UK where many clinics started to use our
special protocol. If you are living in the U.S., just
call Mr. Isely and he will explain how it works or fill
out form.

Now, were you aware that your name appeared on
this page?

A. No. See, I explained earlier that I -- the
reason for getting Our-Agaricus.com was to isolate myself

from this aspect of his business. I was selling RAAX as
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a dietary supplement. He was -- maybe legally in Brazil,
I don’'t know, he was selling RAAX as a medicine. So I
figured even the less I knew about what he was doing, the
better. And the only reason I go to his Web pages after
I got my own was to go to a shopping cart and check his
prices, just to make sure mine were lower than his.

Q. And when you say, he was using it as a medicine,
are you talking about for cancer treatment?

A. Well, he’s talking about a cure here. And this
may be a true statement. On the other hand, I’m not
going to protect George Otto and prove it is. That’s his
business.

Q. Right. And when you say cure, you’re talking
about a cure for cancer?

A. Yeah.

MR. VAN HORN: You're talking about -- you'’'re
referring to the language she just read?

THE WITNESS: 1I'm saying the language right here
is George Otto’s and I don’t pretend to protect him.
That’s his business.

Q. And in the second column, in the middle, it
says, Even very resistant Leukemia cells die off,
informations U.S.A., 828-369-7590. TIs that your
telephone number?

A. Yes.
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might have been in the 1000 number at the end of a time

period, I started over again with a 2000 serial number.

And so there’s not much to be gained or to be -- in terms

of the number, other than it’s unique. I wouldn’t have
two numbers that were the same. And then they increased
with time, but there were gaps in there.

Q. Does this number refer to the number of the
customer ordering RAAX, particularly?

A. No. The numbers increase sequentially by
calendar time. In other words, if the next day after
this one, if I had an order, it would likely have been
3006. I had some competition buying from me and
sometimes I wanted to mislead them as to what I was
doing, so I would put in a gap of maybe 50 between the
time they bought and the next time.

Q. And on your invoices, do you typically include
your e-mail address and your telephone number?

A. Yes.

Q. And at the bottom --

A. Uh-huh (affirmative).

Q. -- 1t says, William Isely, General Manager of
Takesun, U.S.A.

A. Uh-huh (affirmative).

Q. Now, what does that mean?

A. I've explained in this here what Takesun U.S.A.
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was. At one point it was the importing business name,
Gemtronics was the retail. And although I generally
dropped Takesun, U.S.A. after the time period when I had
that partnership, I had a computer blank form that I
would just fill out the details of this order and
invoice, so I wouldn’t type the whole thing all over
again. And I had several blank forms and some of them
have the Takesun, U.S.A. on there and some of them
didn’t.

Q. And on this, it’s difficult to read, but it
looks like method of payment, PayPal?

A. As I recall, this one was PayPal.

Q. Now, how would you know this was PayPal? How
did you know this order was PayPal?

A. Because this order was sent to me in an e-mail
from George Otto. And he would tell me in his e-mail
that he had collected by PayPal. So I would know that
the order had been paid for and I was authorized to send
it out. He wasn’'t necessarily going to pay me, but he
wanted to know that it was, it was clear it could be sent
out. It wasn’'t being held up for lack of payment.

Q. Now, when you say it wasn’t clear that he was
going to pay you, what do you mean by that?

A. On these sample orders, this is obviously a

sample order, somebody buying one of a kind. The reason
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that I was asked to do it was that selling a sample order
of one from Brazil -- if it had been a lucrative order,
like 10 bottles or something, I never would have heard of
it. He would have supplied them from Brazil. But for one
bottle, it would cost him more to send it than he was
getting because of various fees, like exporting, customs,
banker’s fees on collecting the money and whatever. So
he would ask me to send that sample or fill that sample
order as a drop ship. And this was a drop ship.

Q. And sample order, you just meant, again, like if
it was one bottle?

A. Yeah.

Q You call that a sample order?

A Yeah, vyeah.

Q. So he would ask you to send it out?

A Send it from my stock. And he -- even though it
would cost me $7.00 to send it, and so I would do that.
And sometimes he reimbursed me and sometimes he didn’t.
And in this case, my records don’t show that he
reimbursed me.

Q. And why would you fill an order that you
wouldn’t be paid for?

A. Well, I had a profitable business and it was
based on being able to buy from this guy. And I wasn't

going to quibble over one or two bottles a year, 1if he
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didn’t pay for them.

Q. And how would it benefit you to fill this order?

A. Well, probably the most benefit was maintaining
a good relationship with the company that was supplying
me with $5,000 or so of stock a month that I was paying
for, of course, which was -- I was able to make a
business. 1It’s like people give samples away. It’'s a
matter of building good relations or maintaining good
relations.

Q. Did you think that there was the potential that
if this person were to order the product again, they
would order it from you?

A. Well, they might. You know, they are free to go
on the Web and find out what their prices are. I think
if they did that, they would probably buy from me because
that was my, that was my business model, have the low
price.

MS. BOLTON: Let’s go off the record for another
second, if you don’t mind.
(Off-record discussion).
(Complaint Deposition Exhibit No. 7 was marked
for i1dentification).
BY MS. BOLTON:
Q. All right. Mr. Isely, this page is Exhibit 7.

A. Yeah. This one?
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Q. And do you recognize what that is?

A. Yeah. This is an Express Mail, otherwise it’s
the same as the other one. That's one I sent to -- it’s
for one bottle of RAAX. Method of my getting the order
was the same as the other one. I got an e-mail message
that said please drop ship this and also informed me that
it had been paid for by PayPal.

Q. And that e-mail message would have been from
Mr. Otto?

A. Uh-huh (affirmative).

Q. Okay.

A. I know the customer likes to have a receipt for
what he bought, so even though I didn’t receive the
money, I knew about how much they paid for it, so I would
include that on the invoice.

MS. BOLTON: Okay. And I would like to mark
this as Exhibit 8.

(Complaint Deposition Exhibit No. 8 was marked
for identification).
BY MS. BOLTON:

Q. And would this be the invoice that you were
referring to?

A. Yeah.

Q. Now, do you know if you were compensated at all

or do you know that you weren’t compensated from Mr. Otto
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for this order?

A. Well, George Otto was very irregular about --
and 1t wasn’'t very often that he had anything to pay me
for, but in that time period I don’t have a record of
receiving PayPal payment from him. I have -- he owed me
some shipping. He paid me, I think, some months after
this, he paid me for shipping some products he had sent
me by mistake. I was holding them, asking him what was I
supposed to do with them. Eventually he had me send them
to Europe. I think that’s the -- in my PayPal account
records, that’s where I have it, but I can’t identify
these.

Q. How frequently would Mr. Otto ask you to either
fill one of these, what you call a sample order --

A. Uh-huh (affirmative).

Q. -- or a larger order?

A. Rather infrequently. I would -- I think I went
back in that two-year sample period that I mentioned, and
I think in the second year back there weren’t any. And
these two were probably -- I mean, very frequently, you
know, it might be six, eight months apart before I got to
having these two so close together. I thought at the
time, hey, I wonder what’s happening.

Q. And let’s go back to the invoice. You have a

note at the bottom of the invoice.
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A. Uh-huh (affirmative).

Q. Please order direct by phone or e-mail in the
future.

A. Uh-huh (affirmative).

Q. And why did you put that in there?

A. Well, it was kind of cumbersome to get orders
from George. And I preferred to get them directly. And
normally, in this case it wasn’'t -- George was running a
special, but normally I’'d be able to offer customers a
special price.

MS. BOLTON: Mark that as Exhibit 9.
(Complaint Deposition Exhibit No. 9 was marked
for identification).
BY MS. BOLTON:

Q. Mr. Isely, I'm showing you Exhibit 9. Do you
recognize what this is?

A. Yes. This was front side of my brochure.

Q. And is this the brochure that you were referring
to earlier that you put together?

A. Yes. My brochure was dynamic, as I told you.
As products changed, different products would be on here.
And --

Q. But this is something that you created?

A. Uh-huh (affirmative).

Q. Is that correct?
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A. Yes.

Q. I wanted to draw your attention to the lower
left-hand portion, where it says, For more information,
go to Website, go to www. Agaricus.net, click on U.S.
sales. So why did you direct customers to go there for,
to purchase?

A. This was really archeology, in a way. This is
what I had put on there when I had my earth -- Nature
First link and I just hadn’t taken it off. This didn't
go -- in this time period, this would go nowhere because
there’s no U.S. sales on the home page. They have a
U.S., which -- but it doesn’t go to my pages. And so
just a matter of omission, I hadn’t removed it. But
people would be mystified looking for U.S. sales button
on Agaricus.net. If you look at the home page, you won't
find it. The U.S. they put on there in place of it was
to go to English speaking pages that George was using to
sell directly to American customers in competition with
me, so --

Q. But at one time, if you went to Agaricus.net and
you clicked on U.S. sales, would that go to you or to
your Web pages?

A. It would go to the Nature First Web pages that
we talked about that were in existence for about two

years and were taken down six years ago. There’s another
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artifact on here, which is the Takesun, U.S.A. And
Takesun do Brasil is part of a sentence. I just
highlighted it so -- because people expect to know who
makes the products they are getting. So I left the name
Takesun on there. It says Takesun do Brasil, then
packages the mushrooms in various ways, so on, so on.

Q. And in the middle column --

A. Uh-huh (affirmative).

Q. -- the third paragraph down --
A. Yes.
Q. ~-- it says, Agaricus blazei Murill mushrooms

were found to have other beneficial properties as well.
Besides immune enhancing, they are anti-tumor, interferon
and interleukin enhancing, anti-viral, cholesterol
reducing, and a blood sugar modulator. You said you
wrote this. What do you mean in that paragraph?

A. I was just listing phrases that I found in the,
some of the reference documents on Sloan-Kettering, on
the Agaricus, on their Web pages where they have about 13
articles listed of characteristics of the Agaricus blazei
Murill mushroom.

MS. BOLTON: I need to mark that as Exhibit 10.
THE WITNESS: That’'s my best recall. That was
what -- that language probably goes back to when I first

created this about eight years ago. So I'm a little bit
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fuzzy about which article or -- but I’'m pretty sure it
waé Sloan-Kettering.

(Complaint Deposition Exhibit No. 10 was marked
for identification).

BY MS. BOLTON:

Q. Mr. Isely, I'd like you to look at Exhibit 10.

A. Uh-huh (affirmative).

Q. And do you recognize this document?

A. Yes. This was a thing I created at a time,
let’'s see, a little more than a year ago. George was

pushing e-mail I'd get from him, what he called the
RAAX/Agaricus OPC Protocol, which was a schedule of use
of certain dietary supplements that were common in some
institutions in Europe. And he was talking about curing
and remission and using terms like that, and as a result
of what he called a study.

It bothered me because they didn’'t go so far as
to have double-blind control. And the reports -- I tried
to find out from him, is it really true? You know, what
medical journal’s reporting it? And I never got any
answers. And so in my mind, the data was no better than
just group testimonials.

But somebody who was buying RAAX -- my preferred
method of dealing with a customer was to talk to them and

explain that I was just selling dietary supplements and
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that I didn’'t -- wasn’t giving them medical advice. And
if they wanted to buy it, they should recognize that I
was not representing it that way.

And occasionally people would go to Agaricus.net
and eventually order product. And like these box
shipments, I didn’t have an opportunity to talk to those
people. And so my approach on that, substitute for a
conversation, was to reduce what George had been putting
out as a sophisticated study as to be no more than
testimonials.

So I changed the terms of the things like,
improvement or no improvement. I mean, what does that
mean? It means you don’t have a headache today or, you
know, your nose is no longer dripping or whatever. And
give them a more objective view of what is here, at least
in terms of the degree of sophistication with which the
results were reported.

Q. So did you create Exhibit No. 10?

A. Pardon me?

Q. Did you create this?

A. This was actually something that George sent me.
And I wouldn’t use it the way it came. It’'s the same as
he sent me, except his description of the improvements,
in his case it was remission or cure or, you know, no

change. And that that is getting into what I consider to
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be medical descriptions. 1 wanted to correct that
impression that people might have had that led them to
buy this product. And when I was drop shipping, I was
adding this as a necessity to that.

Q. So this is your version of the --

A. Yeah.

Q. -- data that George supplied you?

A. Yeah. I tried to make it -- well, I think he
had it on his Website, too. I was -- my idea was to

concert it to a testimonial level. And I think, I think
I did that.

Q. Okay. 8o you are confirming that you did, in
fact, create this; is that correct? I mean, you printed
this up, you --

A. I printed it. But the data is, data is -- other
than the labeling of the columns, it’s data thag)George
gave me.

Q. And this is something that you submitted in
packages of product that you shipped to consumers?

A. Only, only when they had already bought the
product and I didn’t have an opportunity to explain it to
them, which was the case of the two box shipments. That
was a very unusual circumstance I run into where I used
it. I did not use it for advertising or try to get sales

from it, but I figured if these people were buying anyway
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and wanted to continue to buy, then I'd offer them the
low price. That’s why the price was on there.

Q. In the second sentence here, it says, The RAAX11
Agaricus OPC Protocol for Stage IV conditions is the
taking of 500 ML of RAAX11l and 1000 ML Agaricus OPC over
a period of a month. What do you mean by Stage IV
conditions?

A. I lifted that from George's material. I guess
I'd leave it up to people to decide what they -- in other
words, it’s a testimonial, it’s ambiguous, and I want
people to recognize that.

Q. But what does Stage IV conditions refer to?

A. Well, typically people use that for talking
about cancer. And I’'m sure George was.

Q. And in the last sentence in that paragraph, it
says, for cases at lower levels, such as Stage II, et
cetera. What does Stage II refer to?

A. Well, that would probably refer to cancer as
well,

Q. And in the next paragraph, the second
sentence -- well, let’s start with the first sentence.
In the past it has been hard to collect --

A. I don’'t know where you are. -

Q. I'm sorry. The second paragraph.

A. Okay.
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been left off. And they said, well, the next time you
buy this, make sure the label had been changed. And they
put it through with the label.

0. And when is it you did this label redesigning,
approximately?

A. Well, since it was my first large order, that
would have been in the year 2000. I’'m not telling you
that from looking at the documentation of the letters
with the FDA, but I'm pretty sure that’s when it was.

MS. BOLTON: I’'m done. 1I’'d like just a couple
minutes to look through my notes and I might have a
couple questions, but that’s pretty much it for me.
MR. VAN HORN: All right.
(Recess taken from 1:50 p.m. to 1:53 p.m.)
.MS. BOLTON: All right. We’re back on. I've
concluded my deposition. Thank you, very much,
Mr. Isely. I appreciate your attendance and your
answers.
MR. VAN HORN: All right. 1I’'m just going to ask
him a couple questions, go over a couple documents here.
(Respondent’s Deposition Exhibit No. 1 was
marked for identification).
EXAMINATION
BY MR. VAN HORN:

Q. All right. This is a four-page document or
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four-page exhibit. 1It’s actually two documents. And I
represent that I’ve pulled this from the North Carolina
Secretary of State’s Website. I think you’ve probably
seen these.

I don’‘t have a copy for you.

MS. BOLTON: That’s all right.

Q. I just wanted to get this into the record. You
just want to take a second to look at that? 1’11
represent to you that that’s information pulled from the
North Carolina Secretary of State Website regarding the
corporation Gemtronics, Inc. And you’'re holding the last
two pages.

A. This is what I filled out.

Q. ©Okay. That'’s what I was going to ask you.
You’'re holding the last two pages of this exhibit. This
exhibit contains four pages. And these are Bates
Nos. 0054 and 0055, respectively. Are you familiar with
this document?

A. Yes.

Q. What’s the title up there?

A. Articles of Incorporation, State of North
Carolina, Department of Secretary of State.

Q. Okay. So you want to flip to the second page
here, or the fourth of the exhibit. That’'s your

signature down there?
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A. Yes.
Q. And --
A. That’'s my signature.

Q. And there’'s a stamp under it that says

incorporator?

A. Yes.

Q. So you formed or you caused the corporation,
Gemtronics, Inc., to be formed; is that correct?

A. That's correct.

Q. Okay. And that was -- the document speaks for
itself, but September 20th of 2006; does that sound about
right?

A. Yeah. That was right after our visit to Raleigh
in the summer to discuss this with my oldest son.

Q. Okay. Have you ever done anything else
mechanically or administratively with regards to this
corporation since you caused it to be formed?

A. I investigated what it would take to keep the
accounts and turn in the tax forms for a corporation.

Q. Okay.

A. And I had thought that I had somebody who had
the software to do it for a very low cost, but that
source disappeared. And the cost of then continuing with
the corporation looked exorbitant to me and I wasn't

about to learn how to file taxes for a corporation, so I
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1 thought of an alternative which would be a Limited

2 Liability Company.

3 Q. Uh-huh (affirmative).

4 A. And neither one looked attractive, and so that

5 was the end of it. I never went further with it.

6 Q. Okay. Now, this page three of the exhibit, line
7 two, I’1l1l represent states that the number of shares of

8 the corporation was authorized to issue was 10,000; okay?
9 You understand what that means, the number of shares the
10 corporation --

11 A. Yes.

12 Q. So it’s authorized to issue 10,000, according to
13 the stock. Have any shares ever been issued?

14 A. No. They insisted I had to put some number

15 down. That was just an arbitrary number. But no shares
16 existed.

17 - Q. Any members of -- any board of directors?

18 A. No officers, whatever, other than myself as the
19 agent that sent the application to the state.
20 Q. Did you ever obtain a Federal tax ID number?
21 A. I did not.

22 Q. Did you ever obtain a state tax ID number

23 through the Department of Revenue, State of North

24 Carolina?

25 A. No.
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1 Q. Have you ever executed any documents on behalf
2 of this company?
3 A. No.
4 Q. For instance, a contract --
5 A. No.
6 Q. And --
7 A. No bank account, nothing.
8 Q. All right. So for all practical purposes, it’'s
9 an inactive corporate shell; is that correct?
10 A. Oh, ves.
11 Q. Have you been filing your annual reports, to
12 your knowledge?
13 A. I'm supposed to file an annual report on a
14 corporation that hasn’t come into existence?
15 Q. Well, these are legal terms.
16 A. Oh.
17 Q. In effect, it has come into existence, because
18 you formed it.
18 A. Oh.
20 Q. And --
21 A. But there’s nobody to fill out a report.
22 There’s no board of directors. Who is going to do it?
23 Q. Yeah, that’s an interesting question. Well,
24 I'1l just represent that the state law requires that at
25 the end of each year, you have to file what’s called an
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annual report, and you have to pay a $25 fee.

A. Who is required to? Which officers of the
corporation is required to do 1it?

Q. Somebody has to. But the answer to the question
is, that has not been done; is that correct?

A. That hasn’t been done.

Q. All right. Here’s that.

A. Now I just committed a misdemeanor or something.

Q. No, you didn’t. They just dissolve your
corporation, is what they do.

MS. BOLTON: Do you want me to wait till your
done for any follow-ups I have?

MR. VAN HORN: Oh, if we’'re on that subject now,
if you want to go on, just to keep it.consistent.

EXAMINATION
BY MS. BOLTON:
Q. If you registered -- Mr. Isely, did you register
Gemtronics as a for—profit corporation?
A. Yes.

MR. VAN HORN: Hold on. I’'m going to object to
that question just because -- I don’t think that -- well,
just the term --

THE WITNESS: I'm not sure.

MS. BOLTON: We can do it in the negative. Did

you register it as a not-for-profit organization?
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MR. VAN HORN: I'm not objecting -- the only
reason I’'m objecting is the terminology assumes facts not
in evidence. Just for the record, because --

MS. BOLTON: ©No. 1Is it a 501{c) (3), that’s 511
I'm asking him.

MR. VAN HORN: Oh.

MS. BOLTON: Under technical terms. I'm not
asking whether he made a profit or not. I’m asking how
he incorporated himself.

MR. VAN HORN: Okay. Well, I was confused. I
thought, I thought -- my confusion was the difference
between filing an assumed name filing.

MS. BOLTON: No, no. I'm just asking --

MR. VAN HORN: You’re asking whether it’s a
not-for-profit corporation.

MS. BOLTON: Yes.

MR. VAN HORN: Okay. I was confused.

THE WITNESS: The only filing is this piece of
paper. If that doesn’t say, then we don’t know.

BY MS. BOLTON:

Q. All right. And did you ever have any employees
at Gemtronics?

A. No.

Q. And you mentioned that Gemtronics did not have a

bank account under --
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A. Gemtronics, Inc.

Q. Gemtronics Inc. never had a bank account?
A. No.

Q. The monies that you -- the monies that you

obtained from your transactions in selling the
supplements, did you isolate them in a separate account
or were they intermingled with your personal funds?

A. They went into an account that was called
Gemtronics.

Q. And it was not a corporate account?

A. No.

Q. And is that the same account that you listed in
your Answers to Interrogatories?

A. Uh-huh (affirmative).

MS. BOLTON: Okay.
EXAMINATION

BY MR. VAN HORN:

Q. So it’s a -- you’'ve been operating Gemtronics by
yourself; is that correct?

A. Uh-huh (affirmative).

Q. As a sole proprietor?

A. Sole proprietor.

Q. Okay. Have you ever filed any assumed name
filing documents with the --

A. A what?
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Q. I'm sorry. Have you ever filed a, what’'s called
an assumed name filing document with the Register of
Deeds in your county, indicating to the public that you,
William Isely, are operating as sole proprietor under the
name of Gemtronics?

A. No.

(Respondent’s Deposition Exhibit No. 2 was
marked for identification).
BY MR. VAN HORN:
Okay.
April 17th, it was a capricious date.

It’s a what?

? o P 0

It’s an important date. These guys were piling

on by that date.

Q. Have you seen that before, the document before?

A. Yes.

Q. What is that?

A. This was a warning letter from the FDA about the
Website. 1 presume it was part of a concerted program
with the FTC, in which they warned me that this
Website -- they call it my Website.

Q. What Website?

A. They say your Website.

Q. What is that Website?
A.

Agaricus.net and RAAX/Agaricus.com.
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Q. Okay.

A. And they are complaining about the products as
being drugs, since there are therapeutic claims made for
them.

Q. Okay. Now, how was this, how was this letter
sent? How was this correspondence sent, according to
this document?

A. I believe it was by registered mail.

Q. Okay. I think -- I’1l1l just represent for the
record on top, on the first page --

A. Oh, it says by Federal Express. Okay.

Q. Do you remember receiving this?

A. I can’'t remember the specific time.

Q. Do you remember if your signature was required
when it was delivered?

A. I don’t know.

Q. So where did you receive this?

A. Oh, I probably received it at my front door.

These guys don’t have an office in our town.

Q. Okay. And so -- and that letter is addressed to
who?

A. William Isely, Gemtronics, Inc.

Q. And what'’s the address?

A. 964 Walnut Creek Road.

Q. Which we’ve previously established is your home
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address?

A. Yes. And it was the same address that was used
for registering Gemtronics, Inc., which they put on here.

Q. Okay. All right. And I guess you flipped to
the second page. It directs you to contact who? What
does it do, direct you to what?

A. Philip S. Campbell, the compliance officer at
the FDA.

Q. Okay.

A. And because I was already involved with the FTC

and had you as my counsel, I passed this letter to you,

rather than contacting Philip. 1I’ve never talked to him
myself.
Q. Okay. Do you remember what -- how he handled

this matter?

A. Well, yes. We responded to his warning and
pointed out that Agaricus was a Brazilian Website that
was managed by parties other than myself.

Q. And that was done through a letter written by my
office; is that correct?

A. That was a letter that was written -- that your
office submitted to him.

Q. Right.

A. I believe you had some conversations with him.

Q. Okay.
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A. And he responded after that with some questions
about how to contact George Otto and so forth. And I had
given you some information on how to, to pass on to
Campbell. And he wrote another letter thanking us for
our corporation. I haven’t heard from him since.

MR. VAN HORN: Okay. You want -- I’'m moving
along.

MS. BOLTON: Keep going.

(Respondeht’s Deposition Exhibit No. 3 was
marked for identification).
BY MR. VAN HORN:

Q. ©Okay. This is No. 3. Exhibit No. 3, I'm going

'~ to introduce. 1It’s a three-page document and I’ve

written some hand notes on the first page. But I
represent this was received through discovery by the FTC.
Okay. You want to take a moment just to look at that
document. And what is it?

A. (Witness peruses document). You know, I’'ve seen
this recently. 1It’s FTC Item 00195. This was the
initial warnings.

Q. What’s the date on it?

A. The date on it is -- letter is the 23rd of
October of 2007.

Q. Okay. When did you -- do you remember when you

first saw this letter?
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1 A. I think I first saw this with material that the
2 FTC sent us in the last month or so.

3 Q. Okay.

4 A. And it was -- I heard about this letter. And

5 that the FTC counsel had sent this to Agaricus.net. So
6 the letter is actually addressed to the Website. 1It’s

7 not addressed to me.

8 Q. Okay. Looking up above there, there’s a --

9 above that area of the letter, which says who it’s to and
10 who it is from, from being the FTC, Federal Trade

11 Commission, it looks like it’s a chain of e-mails; is

12 that correct?

13 A. Well, let’s see.

14 Q. I'm going to represent -- I think it’s an

15 internal chain between people at the FTC. I don’t know
16 how relevant it is, frankly. But, again, the letter, it
17 says it’s to -- the e-mail is addressed to Agaricus.net?
18 A. Yes.

19 Q. What is your opinion as to why you never
20 received this on October 23rd, 20077
21 A. Well, I presume at that time the FTC hadn’t
22 identified me as having any connection with Agaricus.net,
23 so they sent it to whatever they had, which would be the
24 Website. To consider it to be a proper warning letter to
25 me, I think, is improper because it wasn’t addressed to
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me. I didn’'t -- it wasn’t sent by a method where I could
give them a receipt for it, if it was meant for me. So
it probably would have ended up in Brazil and they looked
at it and said, what do these crazy yankees think they
are doing and threw it into the wastepaper basket because
they have their own regulations and laws and they are
probably operating -- I don’t know. They may think they
are operating according to Brazilian law and that this
would be presumption to tell them what to do, but --

MR. VAN HORN: This can be off the record.

(Off-record discussion) .
BY MR. VAN HORN:

Q. Okay. Previously introduced, or complaint

counsel previously introduced and spoke to you about
their Exhibit 2.

A. Which one of those is that? I'm nearsighted.

Q. You remember when he we went through some of
these?
A. This is Agaricus.net. Sure.

Q. Okay. On page two, you remember going through
this document earlier today?

A. Yes.

Q. Okay. On the second page, you identified this
before, but you identified the contact information for

who -- for who is the administrative contact person

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

identified for Agaricus.net; do you remember that?

A. Yeah.

Q. Okay. Administrative contact here; right? On
the first page of complaint counsel’s Exhibit 2. And
then continues here; right?

A. Uh-huh (affirmative).

Q. On the second page -- and according to this
document, the administrative contact person is who or
what persons in this case?

A. William Isely, misspelled, and George Otto, both
of us living at 964 Walnut Creek Road in Franklin, with
the wrong telephone number.

Q. Why is it wrong?

A. Well --

Q. Is it close to your phone number?

A. It is close?

Q. Close, but it’s not. So it appears someone

attempted to put your phone number down?
A. And also to George Otto’s e-mail.
Q. What is that?
A. What 1is that?

What’s his e-mail address?

George Otto at Takesun.com.

No, 1it’s not.

» O P 0O

Sorry. G Otto.
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Q. Okay. So if the e-mail contact for Agaricus.net
1s G Otto, just like you represented, and like this
document says, do you think that’s why you may have not

received 1it, received Exhibit 3?

A. Well, see, www. Agaricus.net 1is not an e-mail

address.
Q. I understand.
A. So I don’t know where it went. See, to have an

e-mail address, you have to have some name with an @.
And you would leave off the www. So I don’t know how it
was delivered to them from this documentation.

Q. Okay. But repeating ourselves, you did not
receive this documentation?

A. No.

Q. Until when?

A. I don’t think -- I think you were supposed to
have it in your office sometime this year, but I don’t
think I saw it until it showed up with this FTC number on
the bottom, which was in the last month.

Q. Okay. Okay.

A Can I make a comment on it?

Q. Certainly.

A Well, I think it’s quite relevant on the last
page that the writer of this document was in a quandry as

to whether they had jurisdiction. Because it says, If
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1 you are not located in the United States -- which maybe
2 they didn’'t know at the time -- we have referred the

3 claims on your Website to the Consumer Protection

4 Enforcement Agency that has jurisdiction in your locale.
5 So at the time, at least, this warning letter was

6 written, they didn’t know if they had jurisdiction or

7 not. I don’'t know if they have ever established it or
8 not. Have you? Well, I can’t ask her.

9 Q. You can do that in the parking lot.

10 A. I'm the only one that can answer questions.

11 (Respondent’s Deposition Exhibit No. 4 was

12 marked for identification).

13 BY MR. VAN HORN:

14 Q You want to take a look at that?

15 A. Yes.

16 Q. Have you seen that before?

17 A I think I saw it when you -- I think you dropped
18 this off, got this off the Website for trademarks and

19 sent it to me.

20 Q. Yeah. 1I’ll represent that that came from the
21 Website for the U.S. Patent and Trademark Office.

22 A. And you showed it to me --

23 Q. Okay.

24 A. -- I think the first time we met.

25 Q. Okay. What -- the trademark appears to be RAAX,
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that we’ve discussed, and capital R, cap A, cap A, cap X,
and the number 11.

A. Uh-huh (affirmative). And I think actually, the
actual trademark has to also specify colors used in
various areas.

Q. Well, let’'s see if it does.

A. Here. The color red letters on the yellow
background is claimed as a feature of the mark.

Q. And that trademark, that’s put on the bottles of
RAAX that are manufactured or at least distributed by
Takesun; is that correct?

A. Uh-huh (affirmative).

Q. Takesun being Takesun do Brasil?

A. Uh-huh (affirmative).

Q. Owned and operated by George Otto; is that
correct?

A. To the best of my knowledge, yes.

Q. Okay. But this, the trademark represented in
this Exhibit 4, which the Exhibit 4 states it’s a valid
trademark, recognized by U.S. Trademark or U.S. Patent
and Trademark Office. That trademark, does it say who
the owner is on here?

A. Oh, applicant is one of Takesun’s branches.

This one is Takesun Portugal, LDA. And he also lists a

German company, that’s his European business, I guess.
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1 WITNESS: WILLIAM H. ISELY

2 DATE: FEBRUARY 4, 2009

3 CASE: GEMTRONICS, INC., ET AL.

4 .'

5 Please note any errors and the corrections thereof on

6 this errata sheet. The rules require a reason for

7 any change or correction. It may be general such as,

8 “To correct stenographic error," or, "To clarify the

9 record," or, "To conform with the facts."®

10

11 PAGE LINE CORRECTION REASON FOR CHANGE

12 g 21 trans should be tramp Steno misheard

:3 9 6 take should be takes WHI mispronounced
_ 1: 9 7 get should be gets WHI misspoke

16 9 22 - - should be Centaur Word not recognized by steno

17 12 8 put “a” after “needed” not heard by steno

18 21 19 Should read “than had | been a distributor” proper grammar

13 22 14 insert “agaricus” prior to “net” omission
z: 33 8  “go”should be "get | misheard by steno
22 45 3 The way the questioned was phrased referring to “web pages”
23 WHI thought question referred to agaricus.net & so answered it
24 45 15 Counsel misspoke. Agaricus.com is a Japanese domain not

25 related to the case. The question was answered as if she had

Sand GﬁjkerLA§.77Q+'
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1 WITNESS: WILLIAM H. ISELY

2 DATE: FEBRUARY 4, 2009

3 CASE: GEMTRONICS, INC., ET AL.

4 -

5 Please note any errors and the corrections thereof on

6 this errata sheet. The rules require a reason for

7 any change or correction. It may be general such as,

8 "To correct stenographic error,” or, "To clari fy the

9 record, " or, "To conform with the facts."
10
11 PAGE LINE CORRECTION REASON FOR CHANGE
2 % 5  “box should be “drop” misheard by steno
* 71 10 “‘concert" should be “convert” misheard by steno
: 71 22 “box” should be “drop” misheard by steno
16 13 12 Schnookes™ should be spelled “Schnuchel's -
17 70 12 “convertacar” should be “Convert-A-Car” hyophons left out
18 g8 14 "pull” shouid be “get” steno error
19 94 19 “house” should be “warehouse” Steno omission
2: 96 12 “company” should be “country” Steno misheard
z 2 97 16 “Pinnacle” should be “technical” Steno misheard
23 111 17 “he” should be omitted typo
24 106 11 “capricious” should be auspicious” steno misheard
25 138 11 “EPA" should be “FDA" WHI mispoke
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in the “registrant” field. in most cases, the Registrar
is not the registrant of domain names listed in this database. ((JOUR-AGARICUSSITE NET  $59.997

[ STEOUR-AGARICUS NET  $9.99/yr

Registrant:
William Isely O 8Rug-AcARucusstE. $9.99it
964, Wainut Creek, RD
Franklin, North Carolina 28734 [ STOREOUR-AGARICUS.  $5.904r
United States GRG
[1OUR-AGARICUSTODAY. 1 b5iyt SAVE;
Registered through: Cheap-DomainRegistration.com INFO -
Domain Name: OUR-AGARICUS.COM
TODAYOUR . . .

Created on: 01-Jul-04 U TODAYOURAGARICUS.  $1.88lyr SAVE!
Expires on: 01-Jul-08

P [ OUR-AGARICUSBLOG BIZ  $9.994yr

Last Updated on: 31-Mar-08
[ BLOGOUR-AGARICUS.BIZ  $9.98Kr

Administrative Contact:

Isely, William gotto@takesun.com g
964, Walnut Creek. RD [TJOUR-AGARICUSNOWUS 59 95
Franklin, North Carolina 28734

United States REGISTER NOW!
8283697590

Technical Contact.

isely. William gotto@takesun.com
964, Wainut Creek, RD

Franklin, North Carolina 28734
United States

8283697590

Domain servers in listed order:
NS35 DOMAINCONTROL.COM

NS36 DOMAINCONTROL COM DEPOSITION
EXHIBIT DOD G5
Registry Status: chentDeletePronibited 2y | YU

Registry Status' chentRenewProhibited
Regsstry Status chentTransferProhbited
Registry Siatus: chentUpdateProhibited

N lSU;, 2y, s

See Undertying Registry Data
Report invahd Whots

http://who.securepavnet.net/ Wholis.aspx?domain=our-agaricus.com&prog_id=domains 4/9/2008



Whols Search Results Page 2 of 2

]

Store Home | Catalog | Shepping Cart | My Account | Frequently Asked Questions | Support | Whois | Ywhat's New | Legal Agreements

CONE 3B

Now Pay.with SN Ea
PayPal starficld
—a QUICK To UTRIFY

$io setrtome

ey

lmp;/'/who.securcpaynet.net/WhoIs.aspx'.’domain=our-agaricus.com&prog_id=domains 4/9/2008
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Custamer Sar-ice Your can s emply
Call us loll liee

WHOIS Search Results

Available agaricus extensions: SAVE over 70%

when you -7 20~

your domains to

Network Solutions — your
trusted domain name provider!

‘Order Sele-q'_tede.al.l.\;f.n_(S-éij Go » !

Your WHOIS Search Results L:hoose Your Domain Name
Provider Wisely and Transfer
Domains for $9.99/yr

agaricus,net \ .
A . Learn the do's and don'ts of
! 3} : . . R
Services from Nelwark Solutions search engine optimization.
Download our Guide to Getting

Cernlied Ofier Ssrsice - Let us hel you gat this domain name!
Found Online now.

Backorder - Try o gel this name waen it becomes available.
581 Cartlicatss - Sel peace of mitd wih 2 serure certilicate.

\E;g:ﬁ;gc;;rsot‘sl;ng s,LrlT:g:g‘l Prom ste your business 1o millions of Learn the Sec ,:e 'ts
of Search Engine
Optimization
Attend our |
This WHOIS database is provided ioi inlormatior: furposes onty. 'Ve do O Se ml n a r

not guarantee the accuracy of lhis dala. The follo ~ing uses of this S e
Syslem are expressly protioited. (1) use of this s stem for unlawl | Learn More 5 I
purposes; (2) use ol lhis sysiem to catlect :nform; tan used in the I
mass tansmission of unsolicited commercial me: sages in any m¢ drum; E——
(3) use ol high volume. aulomated, elecironic pre :rsses agamnst &' iis T R e
database. By submitting this query. you agree 1o 1bide by this

pohcy.

Registrant:

" William Isley
964 Wainut Creek Rd
Frankim, NC 28734.9533
us

Domain Name. AGARICUS NET

Adminstrative Contact. Techacal Contact. Zon: Contact:

0B02R

E3MININNT

Rrosc /g maniael ealior ane crenmliihnier) cridre rm VA vamain — i ae ot



Wilham isley
George Otto

964 Walnu! Craek Rd
Frankiin, NC 28734.9532
us

{828)289-7590
golo @ lakesun.com

Domain crealed on 13-Jun- 1998
Domain expwes on 12-4un-2008
Last updaled on 28-Nov-2¢07
Oomain servers in listed oruer:

DNS1.SUPREMEDN S.Com
DNS2.SUPF?EMEDNS.COM

Domain regisiration and hosting powerad by

Dama nDiscover

As low as $9/yveay, including FREE. résponsive :oll-iree suppont,

URL/irame;emal lorwarding. easy manage

guarentee jis &ccuracy or completeness

menl syilem, and [ull [a; tured DNS.

Show undqnying iegIstry data_lar this recc rd

Current Registrar:
IP Address:-

IP Location:
Record Type:
Server Type:
Lock Statys:

Apache 2

Web Site Status: Active
bMoz Listngs
Y! Directory: soe hstings
Web Site Title: -Agaricus hla

Agaricus blaze Murif:,
Therapies, HIV. Fres

Meta Keywords:

<mela name=
Secure: No
E-commerce: No
Traffic Ranking: Not availabie
Data as of: 13-Sep-2005

hite T, natiiarlenlotinne Annm /o,

DOMAINDISCOVE:!
20825 370,23 (ARIN & RIPE 1P search)

UK(UNITED KINGL OMy
Domain Name

clieniTransierProhit ied

zet Mrilf - Alternative - Therapes

hatelwenlte ionA NN AR e

gistrant or a registrar
Solul ons. Network ¢ olulions, therelore, does nol

Mushrooms Alternatve Cancer
Vistts, lcacog flaume,Chrysobalanus icaco

e nal

tayse - wur o

R R R AV RV I LI T ) )

Search

———

SEARCH AGAIN

Enter a search term:

eg. networksoiuﬁons.com

Search by:
@ Domein Name

€ NiC Handie

00029

LN
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" IP Address

Search

PerforinanceClicks'™ from
Netwark Solutions
Creale and manage your pay

Need to get your business
oniine?

Oue oiessaral cosenes

can buile a cusiom Wel) sie pet chex advarising lront s
for vour husmess. o 3s §125/month pivs $59

A T S 33N LW R 3 5 by ER ] -
Go 5 ’ 511.95 m\ nth, pius & 5499.00 Go % l one time se!-up fee
design fee

AN sy
N we A orimale’
S s R e

1003% { ecure Transaclion

For your protaction, this Web site is secur«d with the highest level of SSL Certificate encryplion.

® Co wright 2007 Netvork Solutions. All rights reserved

00030
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" Breast Cancer

Cancer Form
Leukemia
Lwer

“Lung Cancer

Prostate
Cancer

Chemo
Therapy
Cancer
research

HIV Treatment

Shopping
Cart/Sales
Research
Wholesales
Products
RAAX11_

Testemonials

Home

Cannot find your XML file
You need to upload it for
this fnrm to work

feunragancusLinaex. nur

Has a cancer
killer been

discovered?
RAAX11 Extract Fpa registered *

Brazillan scientists have discovered a
tropical plant substance that holds
greatpromise in the fight against
various types of cancer. Up to now,
this South Amerlcan folk remedy has
mainly been used against dlabetes.

Scienlists report that during laboratory tests
the substance destroyed cancer cells that had
been resistant to treatment up to now. This is a
rare occurrence. The substance is so promising
it is being kept under wraps at present. Even
very resistant Leukemia cells dle off

Specially at breast cancer the OPC Agaricus protocol informations USA 828-369-7590 or Brazil 55

shows that it works in

99,9% of all cases. Even al late stage IV it seems to

work. From late 2004 to today about 5217 women
took the protocol. Many doctors all over the world
are, reporting, since he is using the OPC Agaricus
protocol nobody of his patient died. So we recaive
this positive message everyday {rom alil over the
world. Now many, many patients antered into the
protocol from UK, where many clinics slarted to use
our special protocol.

If you are living in the US, just call Mr. isely
and he witl explain how it works. Or fill out
form

* Required

(Explanation}

47 3001 5260 or UK 44 020 8133 2774

cooer cod na neoe

Yu need help7

Let’s talk about it .

Antl cancer effact: ABM contains
natural steroids, known for it's anti cancer
effect. (it is different from the chemically
produced steroids that enhance the body
that is often said to be the cause of
cancer). It is particularly effective in
prevention of uteran cancer.

* Manufacture is FDA registered

Exhibit A
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Aricus plazel viuryg irom oprazn file/rL/agancus Z/breast.btn

Breast Cancer Patients in remission

(2006}
621 out of 749 People in remission

tested very positive with other forms of

Cancer taking cancer, and. In 2003 we fater devaloped a
_ Breast Cancer the RAAX11 protocok: new formula with even stronger rainforest
Leukemia herbs for women who had been diagnosed
Liver 1) B.S Canada - 04.2008 (started V) as hopeless. That product is our
Lung Cancer 2) S.R Canada - 05.2006 (started IV) RAAXX11, o
Discount : 3)F.BChina - 05.2006 (started IV) In 2004 we began a trial with 91 women
: 4) A.H. Hong Kong - 05.2006 (started who were suffering from breast cancer and
HIV Treatment Iv) were diagnosed as either stage Iiib or stage
Shopping 5) D.F. Macau - 05.2006 (started Iv) 1V, and who decided not to participate in a
Cart/Sales _ _ 6) A.S. Germany -05.2006 (started IV) Program of chemotherapy or use some
Research 7)V.T.UK - 06.2006 (started Iv) Other chemical therapy. These women
Wholesales 8) T.U. Norway - 06.2006 (started Iil) began following a natural Agaricus
Products 9)J.A. Spain-  06.2006 (started Iv) Program, where the Agaricus extract
DAY 10) R.L. Australia 06.2006 (started Il) RF1000 was mainly used. By April, we had
RAAX11 11)BW.USA  06.2006 (started IV) received confirmation that 3 women were
Testemoniais 12) LA. US A 07.2006 (started IV) 100% cancer free. That same month we
Home 13)F.G.USA  07.2006 (started iljy 2dded the new RAAX11 extract to tha
RF1000 protocol. Here are the results so

14) H.L. USA 07.2006 (started IV) tar:

15) U.L. USA 07.2006 (started IV) -

16) V.S. USA 07.2006 (started ill)

17} J4.S. UK 07.2006 (started IV)

Contact:
Intl. Tel.xx1 828-369-7590
US Tel. (free) 866-944-7359  RQesuits:
FAX. 828-369-5861 41 Patients, enterad with stage IVAIlb,
taking RAAX11 plus RF 1000, are in tota!
RAAX11 Offers New Hope for an recovered.

Alternative Breast Cancer Treatment 23 pauﬂﬂls. entered with stage vAalio,
taking RAAX11 plus RF 1000, are in
remission.

In a recent study, 91 women who were 27 Patients, entered with stage IV/ilib,

DEPOSITION suffering from breast cancer at stage IlIb 1aking RAAX11, plus RF 1000, are in the
IBIT or v tqok part in our RAAX11 protocol.  game stage, no change
By April 2004, 41 women had totally g Patients, enterad with stage IV/Ib, taking
recovered, 23 women were in remission, RAAX11, plus RF 1000, did not survive
L‘ Oﬁ 27 \V.efe Slable. .and Oﬂly 9 had not treatment.
survived, a survival rate of 91.27%. if

you wouid like to tind out how you 100 Can These figures show an extremely
participate in our ongoing study inthe  encouraging survival rate during our trial of
USA . call 828-369-7590 91.27%. We are proud 1o say that our new
i program may offer hope for women who are
looking for alternatives.

History
Exhibit C



W ICUS DIZE] VU 1TUII DTAZL nie://agancus2/breast.htw

For personal reasons, in 1999 we began If you are interested in this program, teei
to try to develop a natural alternative to free to contact us and we will set you up
help women with breast cancer whose with an altermative clinic.

only choice seemed to be chemotherapy.

So we developed the RF 1000 protocol,

which also

all rights Agaricus Net 1998 - 2004

TIEPANG 1.1 4 DAL
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Shipment Invoice - National Customer #3019

From Gemtronics, Date 1-24-08
964 Walnut Creek Rd.
Franklin, NC, 28734 Tel: 828-369-7590
USA w.isely@ftpmailbox.com
Ship to:

Customer: Dana Long

Roanoke, VA, 24018

Phone:703 (A email:

Item Unit price Neo Cost
RAAXI11 $119 1 $119

Methad Of Ship: UPS shipping & Handling Cost: 15

Method of payment: Pay Pal Total $134

Authentication # WHI

Note: Please order direct by phone or email in the future.

Thanks, Bill Isely
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OoPC Camu Camu
500ml - new 120 Caps $15

The Agaricus blazei Murill Mushrooms
are grown in their natural location free
of any contaminants, dried so as to
conserve their important nutrients of
which Beta Glucan is critical for
strengthening the immune system.

lakesun do Brasil

Then packages the mushrooms in
various ways: dried, powder, extracts,
capsules, and also in combination with
other rain forest herbs for exporting to
many countries around the world.

For more information go to web site:

Go o www.agaricus.net
Click on USA sales. or

www.our--agaricus.com

Gemtronics

Tel: 828-369-7590
Email:w.isely@ftpmailbox.com

The Agaricus Story

Some years ago a Japanese researcher
In the Piedade section of Brazil noticed
that the native people of the rain forest
who used the Agaricus blazei Murill
mushrooms as part of their diet were
much healthier than the westerhers who
ate a conventional diet. He noticed that
they were particularly free of conditions
that we today call degenerative ones.

Samples of the mushrooms were sent to
Japan where the mushrooms were seen
to have beneficial effects which were

attributed to the fact that the mushrooms

were found to have the highest known 1

natural source of beta glucan, among bQ aricus

other nutrients. Beta glucan has long Mushroom
been known as a substance that stimu-

lates killer cells of the immune system, Products
cells very critical to the ability of the im-

mune system to handle degenerative Fr om Th e
conditions. Rain Fo rest

Agaricus blazei Murill mushrooms were
found to have other beneficial properties
as well. Besides immune enhancing,
they are anti-tumor, interferon and inter-
leukin enhancing, anti-viral, cholestero!
reducing, and a blood sugar modulator.

Agaricus has also been found valuable
for certain conditions when combined
with other rain forest herbs: cat's claw,
pau d’'arco, mutamba,. camu camu, and
Chrysobalanus Icaco.




