UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

UNITED STATESOF AMERICA,
Plaintiff,

-VS Case No. 6:09-cv-103-Orl-31DAB

ALL IN ONE VACATION CLUB, LLC,

ACCUMEN MANAGEMENT SERVICES,
INC.,

LARRY COLTELLI, and
STEVE SCHLOSSBERG,

Defendants.

STIPULATED JUDGMENT AND ORDER
FOR PERMANENT INJUNCTION

Plaintiff, the United States of America, acting upon notification and authorization to the
Attorney General by the Federal Trade Commission (“FTC” or the “Commission”), has
commenced this action by filing the complaint herein, and Defendants have waived service of the

summons and the complaint. The parties, represented by the attorneys whose names



appear hereafter, have agreed to settlement of this action without adjudication of any issue of
fact or law.

THEREFORE, on the joint motion of the parties, it is hereby ORDERED,
ADJUDGED, AND DECREED as follows:

FINDINGS

L. This Court has jurisdiction over the subject matter and the parties pursuant to
28 U.S.C. §§ 1331, 1337(a), 1345 and 1355, and 15 U.S.C. §§ 45(m)(1)(A), 53(b), and 56(a).

2. Venue is proper as to all parties in this District.

3. The activities of Defendants are in or affecting commerce, as defined in
Section 4 of the FTC Act, 15 U.S.C. § 44.

4 The complaint states a claim upon which relief may be granted against
Defendants, under Sections 5(a), S(m)(l)(IA), and 13(b) of the Federal Trade Commission
Act (“FTC Act”), 15 U.S.C. §§ 45(a), 45(m)(1)(A), and 53(b).

5. Defendants have entered into this Stipulated Judgment and Order for
Permanent Injunction (“Order”) freely and without coercion. Defendants further
acknowledge that they have read the provisions of this Order and are prepared to abide by
them.

6. Plaintiff and Defendants hereby waive all rights to appeal or otherwise
challenge or contest the validity of this Order.

& Defendants have agreed that this Order does not entitle Defendants to seek

or to obtain attorneys’ fees as a prevailing party under the Equal Access to Justice Act,
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28 U.S.C. § 2412, and Defendants further waive any rights to attorneys’ fees that may arise
under said provision of law.

8. The parties acknowledge and agree that this Order shall not be construed as an
admission of liability by any of the Defendants. The parties also acknowledge and agree that
this Order shall not be construed as an admission of any of the facts alleged in the complaint
by any of the Defendants, other than the jurisdictional facts or as expressly provided in this
Order.

9. Entry of this Order is in the public interest.

DEFINITIONS

For the purpose of this Order, the following definitions shall apply:

1. “Asset” means any legal or equitable interest in, or right or claim to, any real
and personal property, including without limitation, chattels, goods, instruments, equipment,
fixtures, general intangibles, leaseholds, mail or other deliveries, inventory, checks, notes,
accounts, credits, contracts, receivables, shares of stock, and all cash, wherever located.

2. “Customer” means any person who is or may be required to pay for gbods or
services offered through telemarketing.

3. “Defendants” are All In One Vacation Club, L.L.C., d/b/a All In One
-Vacations and f/d/b/a Vacation Station, Inc., a Florida limited liability company; Accumen
Management Services, Inc., a Florida corporation; Larry Coltelli, individually and as an

officer or director of All In One Vacation Club, L.L.C. and Accumen Management Services,

Inc.; and Steve Schlossberg, individually and as an officer or director of All In One Vacation
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Club, L.L.C. and Accumen Management Services, Inc.

4. “Established business relationship” means a relationship between the seller
and a person based on: (a) the person’s purchase, rental, or lease of the seller’s goods or
services or a financial transaction between the person and seller, within the eighteen (18)
months immediately preceding the date of the telemarketing call; or (b) the person’s inquiry
or application regarding a product or service offered by the seller, within the three (3)
months immediately preceding the date of a telemarketing call.

8. “National Do Not Call Registry” means the National Do Not Call Registry,
which is the “do-not-call” registry maintained by the Commission pursuant to 16 C.F.R.

§ 310.4(b)(1)(111)(B).

6. “Representatives” means Defendants’ successors, assigns, officers, agents,
servants, employees, and those persons in active concert or participation with them who
receive actual notice of this Order by personal service or otherwise.

s “Seller” means any person who, in connection with a telemarketing
transaction, provides, offers to provide, or arranges for others to provide goods or services to
the customer in exchange for consideration whether or not such person is under the
jurisdiction of the Commission.

8. “Telemarketer” means any person who, in connection with telemarketing,
initiates or receives telephone calls to or from a customer or donor.

0. “Telemarketing Sales Rule” or “Rule” means the FTC Rule entitled

“Telemarketing Sales Rule,” 16 C.F.R. § 310, attached hereto as Appendix A or as may be
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hereafter amended.

10.  “Telemarketing” means a plan, program, or campaign which is conducted to
induce the purchase of goods or services or a charitable contribution, by use of one or more
telephones and which iﬁvoives more than one interstate telephone call. Telemarketing does
not include catalog solicitations defined by 16 C.F.R. § 310.2(cc).

11.  “Outbound telephone call” means a telephone call initiated by a telemarketer
to induce the purchase of goods or services or to solicit a charitable contribution.

12.  “Person” means any individu_al, group, unincorporated association, limited or
general partnership, corporation, or other business entity.

ORDER
I. PROHIBITION AGAINST ABUSIVE TELEMARKETING PRACTICES

IT IS ORDERED that, in connection with telemarketing, Defendants and their
Representatives are hereby permanently restrained and enjoined from engaging in, causing
other persons to engage in, or assisting other persons to engage in, violations of the
Telemarketing Sales Rule, including but not limited to:

A. Initiating any outbound telephone call to a person’s telephone number on the
National Do Not Call Registry of persons who do not wish to receive outbound telephone
calls to induce the purchase of goods or services unless the seller proves:

(1) the seller has obtained the express agreement, in writing, of such
person to place calls to that person. Such written agreement shall clearly

evidence such person’s authorization that calls made by or on behalf of a
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specific party may be placed to that person, and shall include the telephone
number to which the calls may be placed and the signature of that person; or
(2)  the seller has an established business relationship with such person and
that person has not previously stated that he or she does not wish to receive
outbound telephone calls made by or on behalf of the seller; or
B. Initiating any outbound telephone call to a person when that person has
previously stated that he or she does not wish to receive an outbound telephone call made by
or on behalf of the seller whose goods or services are being offered or made by or on behalf
of the charitable organization for which a charitable contribution is being solicited; or
. Initiating any outbound telephone call to a telephone number within a given
area code without first paying the required annual fee for access to the telephone numbers
within that area code that are on the National Do Not Call Registry; and
D. Abandoning any outbound telephone call to a person by failing to connect the
call to a representative within two seconds of the person’s completed greeting, unless the
following four conditions are met:
) 8 Defendants employ technology that ensures abandonment of no more
than three percent of all calls answered by a person, measﬁred per day per calling campaign;
2 Defendants and their Representatives, for each telemarketing call
placed, allow the telephone to ring for at least fifteen seconds or four rings before

disconnecting an unanswered call;

3. Whenever a representative is not available to speak with the person
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answering the call within two seconds after the person’s completed greeting, the seller or
telemarketer promptly plays a recorded message that states the name and telephone number
of the seller on whose behalf the call was placed; and

4, Defendants retain records, in accordance with 16 C.F.R. § 310.5 (b)-
(d), establishing compliance with the preceding three conditions;

Provided, however, that if the Commission promulgates rules that modify or
supersede the Telemarketing Sales Rule, in whole or part, Defendants shall comply fully and
completely with all applicable requirements thereof, on and after the effective date of any
such rules.

II. CIVIL PENALTY

IT IS FURTHER ORDERED that judgment in the amount of TWO HUNDRED
SEVENTY-FIVE THOUSAND DOLLARS ($275,000.00) is hereby entered against
Defendants, jointly and severally, as a civil penalty, pursuant to Section 5(m)(1)(A) of the
Federal Trade Commission Act, 15 U.S.C. § 45(m)(1)(A).

A Prior to or concurrently with their execution of this Order, Defendants shall
turn over the full amount of the civil penalty to their attorney, who shalllhold the entire sum
for no purpose other than payment to the Treasurer of the United States after entry of this
Order by the Court. Within five (5) days of receipt of notice of the entry of this Order,
Defendants’ attorney shall transfer such civil penalty payment in the form of a wire transfer
or certified or cashier’s check made payable to the Treasurer of the United States. The check

or written confirmation of the wire transfer shall be delivered to: Director, Office of
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Consumer Litigation, U.S. Department of Justice Civil Division, P.O. Box 386, Washington
D.C. 20044. The cover letter accompanying the check shall include the title of this litigation -
and a reference to DJ# 102-3489.

B. In the event of default on the payment required to be made by this Paragraph,
the entire unpaid civil penalty, together with interest corﬁputed under 28 U.S.C. § 1961 —
accrued from the date of default until the date of payrﬁent — shall be immediately due and
payable. Defendants agree that, in such event, the facts as alleged in the complaint filed in
this action shall be taken as true in any subsequent litigation filed by Plaintiff or the
Commission to enforce their rights pursuant to this Order, including but not limited to a
nondischargeability complaint in any subsequent bankruptcy proceeding.

i Defendants shall cooperate fully with Plaintiff and the Commission and their
agents in all attempts to collect the amount due pursuant to this Paragraph if any of the
Defendants fail to pay fully the amount due at the time specified herein. In such an event,
Defendants agree to provide Plaintiff and the Commission with their federal and state tax
returns for the preceding two years, and to complete new standard-form financial disclosure
forms fully and accurately within ten (10) business days of receiving a request from Plaintiff
or the Commission to do so. Defendants further authorize Plaintiff and the Commission to
verify all information provided on their financial disclosure forms with all appropriate third
parties, including but not limited to financial institutions.

D. In accordance with 31 U.S.C. § 7701, Defendants are hereby required, unless

they have done so already, to furnish to Plaintiff and the FTC their taxpayer identifying
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numbers or employer identification numbers whicﬁ shall be used for purposes of collecting
and reporting on any delinquent amount arising out of Defendants’ relationship with the
government.
III. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED that for a period of five (5) years from the date of
entry of this Order, each Defendant, and its successors and assigns, shall maintain and make
available to the Plaintiff or Commission, within seven (7) days of the receipt of a written
request, businéss records demonstrating compliance with the terms and provisions of this
Order.

IV. DISTRIBUTION OF ORDER BY DEFENDANTS AND
ACKNOWLEDGMENTS OF RECEIPT

IT IS FURTHER ORDERED that each Defendant, and its successors and assigns,
shall within thirty (30) days of the entry of this Order, provide a copy of this Order including
Appendix A to all of their owners, principals, members, officers, and directors, as well as
managers, agents, servants, employees, and attorneys having decision-making authority with
respect to the subject matter of this Order; secure from each such person a signed statement
acknowledging receipt of a copy of this Order; and shall, within ten (10) days of complying
with this Section, file an affidavit with the Court and serve the Commission, by mailing a
copy thereof, to the Associate Director for Enforcement, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580, setting forth the fact and manner of
their compliance, including the name and title of each person to whom a copy of the Order

has been provided.
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V. NOTIFICATION OF BUSINESS CHANGES

IT IS FURTHER ORDERED that Defendants All In One Vacation Club, L.L.C.,
and Accumen Management Services, Inc., and their successors and assigns, shall notify the
Associate Director for Enforcement, Federal Trade Commission, 600 Pennsylvania Avenue,
N.W., Washington, D.C. 20580, at least thirty (30) days prior to any change in such
Defendant’s business, including, but not limited to, merger, incorporation, dissolution,
assignment, and sale, which results in the emergence of a successor corporation, the creation
or dissolution of a subsidiary or parent, or any other change, which may affect such

Defendant’s obligations under this Order.
VI. NOTIFICATION OF INDIVIDUAL’S AFFILIATIONS

IT IS FURTHER ORDERED that Defendants Larry Coltelli and Steve Schlossberg
shall, for a period of seven (7) years from the date of entry of this order, notify the Associate
Director for Enforcement, Federal Trade Commission, 600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580, within thirty (30) days of his affiliation with a new business or
employment whose activities include telemarketing.

VII. COMMUNICATION WITH DEFENDANTS

IT IS FURTHER ORDERED that for the purposes of compliance reporting, if

undersigned couﬁsel no longer represents a Defendant, Plaintiff and the Commission are

authorized to communicate directly with such Defendant.
VIII. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby agrees to bear its
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own costs and attorneys' feesincurred in connection with this action.
IX. SEVERABILITY

IT ISFURTHER ORDERED that the provisions of this Order are separate and severable
from one another. If any provision is stayed or determined to be invalid, the remaining provisions
shall remain in full force and effect.

X. RETENTION OF JURISDICTION

IT ISFURTHER ORDERED that this Court shall retain jurisdiction of this matter for

purposes of construction, modification, and enforcement of this Order.
XlI. COMPLETE SETTLEMENT

The parties, by their respective counsel, hereby consent to entry of the foregoing Order
which shall constitute a final judgment and order in this matter. The parties further stipulate and
agree that the entry of the foregoing Order shall constitute a full, complete and fina settlement of
this action.

JUDGMENT ISTHEREFORE ENTERED in favor of the Plaintiff, the United States of
America, and against Defendants, pursuant to the terms and conditions recited above.

DONE and ORDERED in Chambers, Orlando, Florida on January 26, 2009.

~F

."{‘. - ol -

| ARXL o \Mrawth

/ GREGORY A-PRESNELL
UNITED STATES DISTRICT JUDGE

&
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FOR THE PLAINTIFF:

GREGORY G. KATSAS
Assistant Attorney General
Civil Division

U.S. Department of Justice

nited States Attorney
i Tstrd lorid

Ralph E. Hopkins
Florida Bar #0972436

Assistant U.S. Attorney

Middle District of Florida

501 W. Church Street, Suite 300
Orlando, Florida 32805
4(07-648-7500

4(07-648-7588

Email Ralph.Hopkins@usdoj.gov

EUGENE M. THIROLF
Director
Office of Consumer Litigation

KENNETH L. JOST
Deputy Director
Ofﬁﬁe of Congumer Litigation
)\ PP |

ALAN J. PHELPS
Trial\g&ttorney

Office of Consumer Litigation
U.S. Department of Justice
P.O. Box 386

Washington, D.C. 20044
202-307-6154

202-514-8742

alan.phelps@usdoj.gov
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FOR THE FEDERAL TRADE COMMISSION:

Regional Director

Western Region
220 A o .
THOMAS DAHDOUH—

Attorney

Western Region

901 Market Street, Suite 570
San Francisco, California 94103
415-843-5100
415-843-5184 fax
tdahdouh@ftc.gov
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FOR THE DEFENDANTS:

ALL IN ONE VACATION-CLUB, LLC._—

By:  Steve Schlossberg
President

N~ == U
ACCUMEN MAN MENT SERVICES, INC.

By:  Steve Schlossberg
President

LA Y.COLTELLI

— L3
- \"‘-f‘ & )
< =

'STEVE SCHLOSSBERG

A Ol

Attorney for Defendants
Andrew N. Cove, Esq.
Cove & Associates, P.A.
225 South 21* Avenue
Hollywood, FL 33020
(954)921-1121

(954) 921-1621 fax
anc@covelaw.com
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Federal Trade Commission

Appendix

'PART 310—TELEMARKETING SALES
RULE

Hac. : ; _

di0.1 RBcope of regulations in this part.

310.2 Definitions. )

210.2 Deceptive telemarlksling acts or prao-
tioes. . :

2104 Abugive telemarketing acts or prac-
Glces.

d10.5 Recordkesping reguirements.

310.6 Exempltiona.

9107 Actions by states and private persons.

d10.8 PFee for access 0 the MNaticnal Do Mot
Call Registry,

365

§310.1

A

310.8  Beverability.
ATrreEorITy: 15 TF.5.0. 5101-3108.

SOURCH: 68 FR 4668, Jan. 23, 2003, unless
obherwise noted. .

§3810.1 Scope of regulations in. this
part. o
This part Implernents the Tele-
marketing and Consumer Fraugd and
Abuse Pravention Act, 15 T.8.0. 6101-
6108, as amended. i




§310.2

§31.2 BDefinitions.

{a} Acguirer means a business organi-
zation, financial  institution. or an
agent of a business organization or fi-
nancial ingtitntion that has authority
from an organization that operates or
licenses a credit card svstem Lo author-
ize merchants to accept, transmit, ar
process  payment by credit  card
through the credit eard. system for
money. goods or services, or anything
alse of value.

(h) Attorney General. méans the x.]llEI
legal officer of a state.

(e) Billing informafion means any data
that enables any person to access a
customer’s or donor's account. such as
a credit card, checking, sawings, share
or aimilar account, ubility hill, mort-
gages loan account. or debit card.

(d Caller identification service means a -

service that allows a ielephone sub-
scriber to hawve the teiephone number,
and, where available, name of the cail-
ing party transmitted contempora-
neously with the telephone call, and
displayed on a -device in or connected
¢ the subscriber’s telephone,

{e) Cardholder means a person to
‘whom a credit card is issued or who is
aunthorized to use a credit card on be-
half of or in addition to the perzom to
whom the credit card ig Issuned.

(f) Chariiable confribution means any
donation or gift of money or any other
thing of value.

{g) Commission means the Federal
Trade Commission. :

{h)y Credit means the right granted by
a creditor to a debftor to defer payment

-of debt or to incur debt and defer its
payment.

(1) Credii cord meaps any card, plate,
coupon book, or other credit device ex-
isting for the purpose of cobhtaining

.money, Dropercy. abor, or services on
credit.

() Credif card sales c’mﬁf means any
record or evidence of a credit card
transaction.

(k) Credit cord sysfem means any
method or procedurs used Lo process
credit card transactions involving cred-
it cards issued or licensed by the oper-
ator of that syatem.

(1Y Cusiomer means any person who is

o may he required to pay for zoods or
serviceg offered = through tele-
marketing. - ‘

. months

16 CFR Ch. | {1-1-05 Edifion)

(n) Donor means any person solicited
to make a charitable contribation.

(n) Established business relationship
means a relationship between a se]ler
and a consuwmer based on:

_ (1) the consumer’s purchase, rental,
or lease of the seller's goods or services

or & financial fransacticn between the-

consumer and gelier, within the eight-
gen {18) months immediately preczding
the date of a telemarkating call; or

2y the consumer’s inguiry or applica-

tion regarding a producht or service of--

fered by the seller, within the fhree (3)
immediately preceding the
date of a telemarketing call.

(0) Free-in-poy conversion means, in
an offer or agreement o sell or provide
any goods or services, 4 provision
under which a customer receives a
product or service for free for an initial
period and will incor an ohligation to
ray for the prodect or service if he or
she does not take affirmaabive action to
cancel before the end of that period.

{p) Mmpestment opportunity means any-
thing, tangible or intangibie. that is of-

fared, offered Zor sale, sold, or traded.

haged whelly or in part on representa-
tions, either express or implied, about
past, present, or futurs income, profit,

or appreciation.

(q) Moiericl meanes Iikely to affeét a
person’s choice of, or conduct regard-
ing, goods or gervices or -a charitable
contributicn.

(ry Merchont means a person who is

anthorized under & written contract

with an acquirer to honor or accept

credit cards, or to transmit or process
for payment credit card payments, for
the purchase of goods or services or a
charitable contribution.

(8) Merchant agreement means a writ-
ten confract beitween a merchant and
an acgquoirer to honor or accept coredit
cards, or %o fransmit or process for
payment credit card payiments, for the
purchase of goods or services or a char-
itable contribution.

{(t) Negaiive option fegture means, in
an offer or agrasment %o sell or provide
any -goods or servieces, a provigion
ander which the cmstomer’s sgilence or
failure to take an affirmative action to
reject goods or services or o cancel the
agreemsent is mtal'prerad by the seiler
a8 accepiance of the offer

370
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Federal Trade Commission

(1) Outhound felephone coll means a
telephone call initiated by a Tele-
marketer to induce the puarchaze of
goods or services or to solicit a chari-
table coniribhution.

(v grsont means any individual,
group. nhnincorporated association, lim-

" ited or general partnership, corpora-

tion, or other business enticy.

(w) Preacguired accouni informaofion
means any information that snablies a
geller or telemarketer to cause a
charge to be placed against a cus-
tomer’s or donor's accoans withont ob-
taining the account number dirscily
from the costomer or doner during itha
telemarketing transaction pursuant to
which the account will be charged.

{g) Prize means anything offered. or
purportedly offered, and given, or pur-
portedly given, to a person by chance.

For purpbses of this definition, chance .

exigts if a persom is gonaranteed to re-
ceive an item and, at the time of the
offer or purported offer, the tele-
marketer does not identify the specific
item thai the person will receive.

{¥) Prize promotion means:

{1y A sweepstaltes or other game of
chance; or

{2) An oral or writien express or im-
plied representation that a person has
won, has been gelecied to receive, or
may be eligible o receive a prize or
purported prize.

tz) Seller means any perscn who, in
connection with a telemarketing tranps-
action, provides, offers %o provide, or
arranges for others to provide zoods or
Bervices to the customer in exchangs
for consideration. '

{aa) Stafe means any state of the
United Stabes, the Pistrict of Colum-
bia, Puerto RBico, the Northern Mariana
Izlands, and any territory or possession
of the United States.

(bb) Telemarieier means any DPerson
who, in connection with telemarketing,
initiates or receives telephons calls to
ar from a customer or donor. -

(oo Telemarketing means a plan, pro-
gram, or campaign which is conducted
t0 induce the purchase of goods or serv-
lges or a charitable contribution, by
usa of one or more telephones and

which involves more than one inter-.

state telephome call. The term does nob
include. the solicitation of sales
through the mailing of a catalog

§310.3

which: contains a written description
or illustration of the goods or services
offered for sale; includes ths business
address of the séller; includes muitinle

‘pages of written material or illustra-

tions: and has been igsued not less fra-
quently than once a year, when the
person malking the solicitation does
not solicit customers by telephone bub
only rTeceivaes. calls initiated by cus-
tomers in regponse to the catalog and
during those calls talkes orders oniy

withont further &olicitation. For par-

poses of the previcus sentence, the
term ‘“further solicitation™ does not
include providing the customer with.
infermation about, or attempting to
aell, any other item included in the
same catalog which prompied the cus-
tomer's call or in a substaaltla.lly' simi-
lar catalog.

(dd) Crpselling means soliciting the
purchage of goods or services following
an initial transaction daring a single
telephone call. The upsell is a separate

 telemarketing transaction, not a con-

tinuation of the initial transaction. An
“axternal upeell” is- a solicitatien
made by or on behalf of a seller dif-
ferent from the seller in the initial
transaction, regardless of whether the
initial transaction and the subsequend
solicitation are made by the same tels-
marketer. An “internal upsell” i8 a so-
licitation made by or on hehalf of the

. same geller as in the initial trans-

action, regardiess of whether the ind-
tiel transaction and subsequent solici-
taktion are made h}}" the same tele-
marketar.

§310.3 Decepiive telemarketing acts or
practices. ‘

{a) Prohibited deceptive telemarkeiing
acts or practices. It iz a deceptive tele-
marketing act or practice and a vioia-
tion of this Ruie for any seller or tele-
marketer to engagse in the following
condnct:

{1y Before a customer pays! for goods
or services offersd, failing to disclose

LiWhen a seller or ielemarkeier uses, or di-
rects a customer to uase, a courier to transe-
port payment, the seller or telemarketer
must malke the discicsurss required by
£310.3(a)1) before sending a cuurier to pick
ap payment or anthorization for paymens, or

Coniinued
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§310.3

truthfolly, in g clear and conspicuous
manner, the fellowing material infor-
mation: .

{i) The total costs to purchase, re-
ceive, or use, and the guantity of, any
goods of services that are the subject
of the sales offer; 2

{ii) All material restrictions, llnnta.-
tiong, or conditions to purchase, re-
ceive, or uge the goods or services that
are the subject of the sales offer;

{iii) If the seller has a pelicy of Dot

. malking ' refunds, cancellationz, ez-
changss, or repurchases, a statement
informing the customer that this is the
geller’s policy: or, if the seller or tele-
marketer makes a representaticn
ahout a refund, cancellation, exchange,
- or repurchase policy, a statement of all
material terms and conditions of such
pelicy:

{iv) In ansr prize promotion, the odds
af being able to receive the prize. and,
if “the odds are not calemlable in ad-
vafece, the factors used in calculating
the odds; that ne parchase or payment
is required to win a prize or to partici-
pate in a prize promocion and that any
purchase or payment will not increase

the person’s chances of winning; and-

the ne-purchasemno-payment method of
participating in the prize promdtion
with either ingtructions on how Lo par-
ticipate or an address or local or toll-
free telephone number to which cms-
tomers may write or call for informa-
tion on how to participate;

(7) All material costs or conditions
to receive or redeem 2 prize that is the
subject of the prize promotion;

(vi) In the sale of any goods or serv-
iees represented to protect, insmors, or
otherwise limit a customer’s liability
in the event of nnauthorized use of the
custormer's credit card, the limits on a
cardholder's lability {or nnanthorized
use of a credit card purduant to 16
7.8.C. 1648; and

{7ii} If the offer includes a negative
option feature, all material terms and

directing a customer o have a courier pick
up paymens or authorization for payment.

EFar offers of consumer coredit prodocts
subject to the Truth in Lending Act. 15
7.5.C. 16801 et seg., and Regulation #..12 CFR
996, complisance with the disclosure reguirs-
ments nnder the Trath o ending Act and
Regulation % shall constitmbte compliance
with §310.3(a 131y of this Rule.

16 CFR Ch. 1 (1-1-05 Ediiion)

conditions of the negative ophion fea-
tare, including, but not limited So. the
fact that the cnstomer’s acocomb will
be charged unlegs the customer takes

an affirmative action to avoid the'

chargeis), the date(s) the chargs(s) will

be submitied for payment, and the spe-

cific steps the customer must take to
avold the charge(s).

(2) Misrepresenting, directly or by
implication, in the sale of goods or
gervices any of the following ma,tena.l
information:

{1y The total costs to purchase, re-
ceive, or nse. and the guantity of, any
goods or services that are the subject
of a gales offer;

(ii) Any material res.trictian, limita-
fion. or condition to purchase, receive,
or use goods or services that are the
suhject of a sales offer;

{i1i} Any material aspect of the per-
formance, efficacy, nature, or central
characteristics of goods or s8rvices
that are the subject of a sales offer;

(iv) Any material aspect of the na-
tare or berms of the seller’s refund,
gancellation, ezechange. or repurchage
policies;

(v} Any maberial aspect of a prize
promaiion including, bhut. not limited
to, the odds of being able to receive a
prize, the nature or vaiue of a prize, or
that a purchase or payment is regaired
to win a prize or to pa.rtlclpate in a
prize promotion;

(vi) Any material aspect of an invest-
raent opportanity including, but nos
Hmited to, risk, liguidity. earmrtgﬂ Do-
tential, or profitability,;

{viid A seller's or telemarketeris af-

filiation with, or endorsement or spon-.

sorship by, ANy PErsei or government
entity;
- {viii) Thaf any customer nessds of-
fered goods or services to provide pro-
tections a customer already has pursu-
ant to 15 U.2.0. 1643; or

iz} Any maberial aspect of a Dega-
fwve option featurs including, but not

- limited to, the fact that the costomer's

account will be charged unless the cus-
tomer takes an affirmative acilon io
avoid the -charge(s), the date(s) %he
charge(s} will -‘be submitied for pay-
ment, and the specific steps the cus-
tomer must take to awveid ihe
chargze{s).
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{3) Cansing billing information to be
gubmitted for payment, or collecting or
attempting to collect payment for

goods or services or a charitable con- -

tribation, directly or indirectly, with-
out the customer’'s or donor’s -express
verifinhle authorization., szcept when
the metheod of payment nsed is a credit
card subject to protections of the
Truth in Lending Act and Regulation
%.? or a debit card subject to the pro-
tections of the BElectronic Fund Trans-
fer Act and Regulation E.* Such aun-
thorization shall be deemed wverifiable
if any of the following means g em-

ployed:

(i) BExpress written authorization by
the customer or donor, which inciudes
the customer’s or donor’s signatare; 5

ii1) Bxpress oral avthorization which
is audio-recorded and made available
unon reguest to the cnstomer or donor,
and the customer’s or deonor’s hank or
other billing entity, and which evi-
dences clearily both fhe. customer's or
donor’s authorization of payment for
the goods or services or charitabile con-
tribution that are the subject of the
telemarketing transaction and the cus-
somer’s or donor's receips of all of the
following information.

(43 The number of debits, cha.rge;., or
payments {if more than one);

Bl The  datels} the debit(s),
charge(s), or payment{s) will be sub-

~ mitéed for payment;

{0} The amount(s) of the dehibis),
charge(a), or paymentis);

A1) The costomer’s or donor's name;

‘) The costomer’s or donor’s billing
information, identified with sufficient
gpecificity such that the customer or
dcnor understands what account wilt
be used to collect payment for she

goods or services or charitable caon-
' tribution that are the subject of the

talama.rkemng transaciion;

" iTruth in Lending Act, 15 U.2.C. 1801 ef
seq., and Regulation 2, 12 OFR part 226..

‘Rlectronic Fond Transfer Ach 15 U.8.C.
1693 et seq., and Regnlaiion ®, 12 OFR part
205.

iTor parposes of this Rule, the Herm el
nature” shall include an electronic or digital
form of signature, to the extent that zuch
iform of signature is recopnized as a valid sig-
namire nnder applicable federal law or stats
contracs law.

§310.3

() A telephone nomber for customer
or donor induniry that is answered dor-
ing normal business hoors; and

{%) The date of the customer’s or do-
nor’s oral anthorization; or

{11i% Writien oonfirmaton of the
transaction, identified in a clear and
conspituous manner as auch on the
outside of the snvelope, sent to the
customer or donor via first class maii
prior to %he'suhmission for payment of
the customer’s or donor’s billing infor-
mation, and that includes ail of the in-
formation contained in

§&310.3a) MW AE) and a clear and
conspicuous statement of the proce-
dures by which the customer or donor
can obtain a refund from the seller or
telemarketer or charitable organiza-
tion in the event the confirmation is
inaccourate; provided, however, that this
means of anthorization shall not e
deemed verifiahle in ingtances in which
goods or services are offered in a trans-
actlon involving a free-to-pay conver-
gion and preacguired acconut informa-
tion.

i1y Making a false or migleading
statement to induce any person to pay.
for goods or services or to muuce a
charitable contribution. .

{h) dssisting and facilitoting. Tt iz a de-

ceptive telemarketing act or practice
and a wiolation of this Rule for a per-
son to provide substantial agsistance or
support to any seller or telemarketer
when that psrscn knows or consciously
avolds knowing that the seller or tele-
marketer 1s engaged I any act or prac-
tice that wiclates §§310.2(a), {c) or {d),
or §310.4 of this Rula.
(o) Credit card laundering. Except as
expressly permitted by the applicabis
credit card system, it iz a deceptive
telemarketing act or practice and a
violation of this Rulé for:

{1) A merchant to present Lo or de-

" posit into, or cause ancther to present

to or depoeit into, the credit card sys-
tem for payroent, a credit card =ales
draft generated by a telemarketing
tranzaction that is not the result of a
teletnarketing credit card transaction
between the ca.rdholder and the mer-
chant;

(2] Anvy person to employ, solicit, or
otherwise cause & merchant, or an em-
plovee, representative, or agent of the
merchant, o present to or deposit into
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the credit card s¥stemn for payFment, a
gredit card sales draft gererated by a
telemarketing trangaction that iz not
the result of a telemarlieting credit
card transaciion between the card-
holder and the merchant; or

(3} Any perscn to obvain access to the
credit card system through the use of a
asiness relationship or an affiliation
with a merchant, when such access is
not anthorized oy the merchant agree-
ment or tha applicable credit card sys-
tem.

d) Profibited decewtive acts or prac-
fices in the solicitation of charitable con-
tributions. It is a frandulent charitahbls
golicitation, a deceptive telemarksting
act or practice, and a viclation of this
Rule for any telemarketer soliciting
charitable contributions to misTepra-
sent, directly or by implication, any of
the following miaterial information:

(1) The natare, purpocse, or missicn of

~any entity on behalf of which a chari-
table conmribution is being requested;

(2} That any charitahlie coniribution
is tax daductible in whole o1 in pars,

(3} The purposs for which any chari-
table confribution will be ased;

(4) The percentage or amount of any
charitable coniribufion that will go to
2 charitanle organization or $0 any
‘particular charitable program;

(5) Any material aspesct of a prize
promotion including, but rot limited
to: the odds of being able to receiva a
priee; the nature or value of a prize; or
that a charitable contribution is re-
quired to win a prize or Lo participase
in a prize promotion; or

{f) A charitable organization’s or
telemarketer’s affiliniion with, or en-
dorsement or sponsgorship by, any per-
som or government antity.

$310.4 Abusive telemarketing acts or
practices. :

fa) dbusive conduct generally. It is an
abusive felemarketing act or praciice
and a viclation of this Rule for azy
seller or telemarketer to engage in the
following conducth: '

(1) Threate, intimidation, or the u=e
of proiane or obecens language:

(2) Reguesting or receiving payment
of any fes or considerdtion for goods or
services reprasented Go remove deroga-
tory inforination from, or improve, a

16 CFR Ch. | (1-1-05 Edition)

peracn’s credit history, crecdit raecord,
orT credit retide nnsil;

(i} The time frame in whicl: the seller
has represemted ail of the goods or
garvices will be provided fo that person
has expirad: and

(1i) The seller hag provided the person
with documentation in the form of a
CONSUMIEer report fTom & consumer re-
porting agency demonstrating thai the
promised resulis have been achieved,
guch report having been issued mors
than six months after the results were
achieved. Nothing in this Bzie showld
be consirued to affect the reguirement
in the Fair Oredit Beporting Act, 15
T.8.C. 1681, that a consumer report
may only be ohiained for a specified
permigaible purpose:

(3 Reguesting or receiving payment
of any fee or congideration fram a per-
son for zoods or services represented to
TeCOVer or otherwise assist in the re-
turn of money or any other item of
value paid for by, or promised to, that
person i a previous - telemarketing
transaction, until seven (7) business
days after auch money or other item is
delivered to that person. This provision
shall not apply to goods or services
provided to 5 persom by a licemsed at-
LoTney; .

(4} Requesting or receiving payment

of any fee or consideration in advance

of ohtaining a loan or other extension
of credis when the seiler or - tele-
marketer has guarsnbtesd or rep-
regented a high likelibood of success in
obtaining or arranging a loan or other
extengion of credit for a person;

{5} Discloging or receiving, for com-
sideration, unencrypted conmsumer ac-
count nambers for use in  tele-
marketing: provided, however, that this

paragraph shall not apply to the disclo-

sure or receipt of a customer’s or do-
ner's billing information e process a
payment for goods or services or a
charitable contribution pursuant to a
transaction; .

() Causizg' billing information to he
subrmitted for payment, directly or in-
directly, without the express informed
consent of the tustomsr or donor. In
any telemarketing transaction, the
geller or telemarketer minst abtain the
express informed consent of the cus-
tomer or doner to bhe charged for the
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zooda or asrvices or charitable con-
iribution and to be charged using the
identified =account. In any . tele-
marketing transaction involving
preacguired account information, the
requirements in paragraphs NN
througlh (i) of this section must be met
to evidence sxpress informed congent.

i) In any telemarketing transaction
involving preacguired account informa-
tion and a free-to-pay conversion fea-
yure, the seller or telemarketer muoas:

{A) obtain from the tustomer, at a
minimnm, the last four {4} digite of the
acconnt number to be charged;

(B} obtain from the customer his ar
her sxzpress agreement to be charged
for the goods or servicas and to he
charged using the account number pur-
gnant to paragraph {a)(81i)(A) of this
gection: and, .

{0} miake and maintain an andio re-
cording of the entire telemarketing
transaction.

(ii) In any other Eelema.rketmg trans-
aotion involwing preacquired accoundt
information not described in paragranh
{a)(B)(i) of this sectiom, the zeller or
telemarleter must:

(4} at a minimum. identify the ac-
count to -bhe charged with sufficient
specificity {or the customsr o donor to
anderstand what account will De
charged; and

(B} obtain from the customer ar
donor his or her express agresment to
be charged for the goods or Services

and to be charged using the account

number identified pursuant to para-
graph (a)EI1IA) of this sectiom, or

(T Failing to transmit or cause %o he
transmitied the telephone oumber,
and, when made available by the teie-

marketer’s carrier, the name of the~

telemarketer, to any calier identifica-
tion service in use by a recipient of a
telemarketing call; provided that it
shall not be a violation to substitute
{for the name and phone nwmber used
in, or biiled for, making the call) the
name of the seller or charitabie organi-
zmation on behalf of which a iele-
marketing call is placed, and. the sall-
er's or charitabls organization’s cus-
tomer or donor service telephone nam-
Ber, which is answered during regular
business houra.

(b) Pattern of calls. (1) It i8-an abusive
telemarketing act or practice and a

§310.4

wiplation of this Rule for a  tele-
marketer to engage in, or for a seller
to caose a telemarketer to engage in,

“the following conduct:

{i) Causing any telephone to ring, or
angaging any person in telephone con-
versation. repeatedly or continnously
with intent to annoy, abuse, or haragss
any person at the called number;

{(ii) Denying or interfering in any .
way, directly or indireculy, with a per-
son’s Tight $o be placed on any registry
of mames and/or itelephone npumbers of
persons who do not wish tio receive ont-
hound telephone calls establisied to
comply with §310.4(hH1HIiE);

(iii} Imitiating any outbound tele-
phone call to & person when: '

{4) that person previcusly has stated
that he or she does not wish vo receive
an outbound telephone call made by ar
on behalf of the seller whose goods ar
services are being offersd or made on
behalf of the charitable organization
for which a charitable cnnmhumon is
heing solicited; or

(B} that person’s telephone number is
on the *“*do-nmot-call” registry, madn-
sained by the Comimission, of Dersons
who do not wish to receive ounthound
telephone calls to induce the purchase
of zoods or services unless the seller

(i} has obtained the s=Zpress agree-
ment, in writing, of such person to
vlace calls to that person. Such written
agreement zhall clearly evidence such
person's authorization that calls made
by or on hehalf of a specific party may
e placed to that person, and shall in-
alude the telephone number to which
the calls may be placed and the .ulg'ﬂ&-—
tured of that person; or -

(i) has an established business rela-
tionship with such person, and that
persen has not stated that he or she
does not wish to receive outbound tels-
phone  calls onder paragraph

(bIANIEiMA) of this section; or

fiv) Abandoning any omtbound tele-
phone call. An cuthound telephone call

g ‘‘abandorned” under this section if a
person answers it and the telemarketer

8 For porposes of this Bule, the term ‘'gig-
nators’ shall inginde an glectronic or digital
form of signature, to the extent that such
forma of signature 1s recognized as a valid sig-
neiure andar apphca,hle “sderal law ar gtais
contract law.
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does not connect the call fo a sales rep-
regentavive within two (2) seconds of
the persen’s completed gresting,

(2} It is an abusive telemarketing act
or practice and a viplation of this Bule
for any person ic sell, rent, lease, pur-
chase, or use any list established to
compiy with §310.4(b)(10GEIIWAY.  or
maintained by the Commission purso-
ant to §310.4b)11i1xB), for any pur-
pose except compliance with the provi-
gions of thia Hule or otherwise to pre-
vent telephone calls to teieghone num-
bers on such lista. '

{(3) A meller or telemarketer will not
be ilable for wiolating §310.4(h1(1X1i1)
and (iii) if it can demonstrate that, as
part of the geller’s ar twelemarketers
routine business practice:

(i) It bas established and imple-
mented written procedorss to comply
with §310.40b)1¥Wif) and (iif);

[ii} Tt has trained its personnel, and
aby entity assisting in ite compliance,
in the procedures established pursuant
to §310:4C(hX3I(E); '

(iii) The szeller, or a ielemarkeier or
another person acting on behalf of the
gelier or charitabls organization, has
maintained and recorded a list of tele-
phone oumbers the seller or charitabie
crganization may not contact, in com-
pliance with §310.400)(1)EHI A,

{iw) The seiler or a felemarketer uses
‘a process to prevent telemarketing to
- any telephone number on any list es-
_ tablished pursuant to §310.4(0)3)(1H1) or
104 hW1Niii¥B). employing a version
of the “do-not-call” registry obtained
from the Commission no more than
thirty-one (31) days prior to the date
‘any call is mads, and maintains
records documenting this process:

{v) The seller or a telemarketer or
another person acting on nehalf of the
geller or charitable organization, mon-
itors and enforces compliance with the
procedures established pursuant to
§310.4(bX3N1); and

{vi) Any smbsequent call ouherm,se
viclating §310.4(LI(iINii) or (iii)} i= the
result of error.

4y A seller or telemarketer will not
be liable for viclating 310.4(bx1(iv) if:

(i) the seller or telsmarketer employs
technology that ensures abandonment
of rio more than three {3) perecent of all
calls anewered By a person, measurad
per day per calling campaisgn;

¥
J

16 CFR Ch. I (1-1-05 Edition)

(ii) the seller or telemarketer, for
gach telemarketing call placed, allows

the telephone Lo ring for at least fif-

teen (15) seconds or four (4} rings before

-discopnecting an gnanswered call;

iiii} whenever a salez representative
is not available to speak with the per-
gon answering the call within two ()
seconds after the person’s completad
graeting, the szeller or telemarketer
promptly plays a recorded message
that states the name and telephone
number of the seller on whose behalf
the call was placed™; and

{iv) the seller or telemarlketer, in ac-
cordance with §310.5(b)-(d), retains
records establishing compliance with
§ 210.4(b} £ (13-(1i1).

(c) Clalling fime restrictions. Without
the prior congent of a person, it is an
ahugive telemarkebing act or practice
and a violation of this Euole for a tele-
marketer to engage in outhound tele-

phone calls to a person’s residence at |

any time other than hetween §:00 a.m.
and 9:00 p.an. lgcal time at the called

‘person’s location.

(d) Reguired oval disclosures in the sale
af gacds or seruices. It is an abusive tele-
markefting act or practice and a vioia-
tion of this Rule for a telemarieter in

an outhound telephone call or internal
or external upsell to induce the pur-

chage of goods or gervicss to fail to dis-
cloge Gruthfully, promptly, and in a
clear and conspicnous manner to the
versoh receiving the call, the following
information:

(1} The identity of the seller;

{2) That the purpose of the call is to
aell goods or services:

i3y The nature of the goods or serv- _

ices; and

{d} Thai no purchase Gr'p&ment is
necessary to be apble tec win a prize or
participate in a prize promotion if a
prize promotion is offersd and that any
purchase or payment will noi increase
the person’s chances of winning. This
disclosure must he made hefore or in
conjunction with the description of the
prize to the person called. If requested
by that persom, the telemarkseter must
disclose the ndo-purchaseno-payment

TThis provision does not affect any seller's

or telemarketer’s obligation to comply with
relevant state and federal laws, including
but oot Hmifed to the TCPA, 47 U.S.C. 237,
and 47 CFR part 64.1200.
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sntry method for the prize promotion:
provided, however, that, in any internal
upsell for the sale of goods or services,
the seller or telemarketer must pro-
vide the disclosures listed in this sec-
tion only to the extent that the infor-
mation in the upsell differs from the

disclosures provided in the in_itia} Gele- -

markesing transaciion.

{8) Reguired oral disclosures im chari-
table solicitations. It is.an abusive tele-
marketing act or practice and a viola-
tion of this Rule for a telemarketer, In
an onthound telephone call to induce a
charitable contribution, to fail to dis-
cilose trothfoily, promptly, and in a
clear and conspicuous manner to the
pergon receiving the call, tha following
ipformation: '

(1) The identity of the charitable or-
gaaaizata‘nn on behalf of which the re-
guest is being made; and

{2) That the purpose of the call is to
solicit a charitable contribution.

[fa FR 4480, Jan. 29, 2003, as amended at &3
FR. 18373, Idar. 29, 2004] :
§310.5 Recordkeeping reguirements.

{a) Any =zeller or telemarketer ghall
keepn. for a period of 24 months from

the date the record is produced, the fol-

lowlng records relating to its féle-
markebving activities:

(1} All substantially different aﬂver—
tiging, brochures.  telemarketing

eripts, and promotiorial materials;

{2) The name and last known address
of each prize recipient and the prize
awarded for oprimes that are TIep-

regented, directly or by implication, to

have a valne of $25.00 or more;

(3) The name and last known address
cf each customer, the goods or gervices

purchased, the data such goods or serv-
ices were shipped or provided, and the
amount paid by the customer ior the
goods or services; ®

{4) The name, any fictitious name
used, the last kmown home address and
telephone number, and the job titie(s)
for all current and former employees

© EPpr offers of comnsmroer creﬂl" products

- gabject to the Truik in Lending Achk, 15

T.8.0. 1601 et seq., and Reguiation Z, 12°0FR
226, complianca mth the recordkeeping re-
gquiremenss under the Truth in Lending act,
snd Regulation 7, shall constitute compli-
snce with §310.5(a)(@} of this Rule.

§310.4

divectly inwvolved in telephone sales or
solicitations; provided, however, that if
the seller or telemarketer permits Zo-
titious names to be ased by exhployeses,
sach Fobitious name must be traceable
ta only one specific employas; and

() A wverifiable authorizations or
records of sxpress informed consent OF
sxpress agreement reguired to be pro-
vided or received under this Rulae.

) A seller or telemarketer may
keep the records reguired by §£310.5(a)
in any form, and in the same manner,
format, or place as they Xeepn such
racords in the grdinary course of busi-
ness. Failure to keep all records re-
guired by §310.5{a) ghall be a viclation
of this Rale. '

(e) The seller and the telemarketer
calling on behalf of the selier may. Oy
written agreement, allocate responsi-
pility between themselves for the rec-
grdkeeping required by this Section.
When a seller and telemarketer have
entered into such an agreement, the
<erms of thai agresment shall gowverm,
and the seilsr or ielemarketer, as the
nase may be, need not keep records
that duplicate those of the other, IT the
agreement is unclear as to who Mst
maintain any required record(s), or if
no such agTeement axista, the aeller
ghall be responsibis hur complFing with
§8310.5(a)1)-(3) and -{5): the tela-
marketer shail be responsible for com- .
plying with §310.5(a3(4).

¢d} In the event of any dissolution or
termination of the seller's: or tele-
marketer's bueiness, the prineipal of
that seller or telemarketer shalil main-
tain 21l records as required under this
Section. In the event of any saie, as-
signment, or other changs in gwnersihip
of the seller's or telemarlketer’'s husi-
nesg, the successor hudiness shall main-
tain all records required u.mler this
Section.

§310.6 Exemptions.

{a) Solicitations to induce charitabls
contrihutions via ontbound - telephone
calls are TOE covered by
§310.4(k)(1{11) B} of thisg Rale.

by The following acts or practices
are exempt from this Buale:

{1} The aaie of pay-per-call services
sobject to-the Commission’s Rule. a1ti-
tled “Trade Regrzlation Rule Parsuant
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to the Telephone Disclosurs and Dis-
pate Resolution Act of 1992 15 OFR
Part 308, provided, however, that this
exemption does not apply to the re-
quirements of §§310.4(a)1), (aX}T7 (4,
and {c);

(2} The sale of franchises subject to
tle Commission’s Rule entitled “Dis-
closure Requirements and Prohibitions
Concerning Franchising and Business
Opportunity: Ventures,” (“Franchise
Rule™) 16 CFR Part 438, provided, how-
gver, that this exemption does not
apply ' to the reguirements of
§§810.4(a)(1}, (aXT), (b}, and {(o);

(3) Telephone calls in which the sale
of goods or services or charitable solic-
itation is not completed, and payment
or authorization of payment is not re-
guired, until afier a face-to-face sales
or donation presentaiion by the seller
or charitable organization, provided,
however, that this exemption does not
apply fo the reqguirements of
§§510.4(a)(1), (a)(7), (h). and (c); '

(4} Telephone calls initiated by a cue-
tomer or donor that are not the result
of any solicitation by a seller, chari-
‘table organization, or telemarketer,
provided, however, that this ezemption
does not apply te any instances of
upeelling mﬂluded in such telephone
calls; '

(&) Telephone ealls initiated by a cus-
tomer or denor in response toe an adver-
- tisement through any medium, other
than dirsct mail solicitation, provided,
however, that this exemption does not
apply to calls initiated by a customer
or domor in response to an advertise-
ment relating to investment opportuni-
ties, business opportinities other than
business arrangements covered by the
Franchise Rule, or advertisements in-
volving goods or services described in
§§310.3(a)1)(vi} or 310.402)(2)-(4): or to
any instances of upselling Included in
such telephons calls;

{6} Telephone calls initiated by a cus-
tomer or donor in response to a direct
mail solicitation, Including solicita-
tiong via the T.3. Postal SBervice, fac-
simile fransmigsion, electronic mail,
and other similar methods of deln'ersr
in which a solicitation is directed to
specific address(es) or person(s), that
clearly, conspicucusly, and truthfuily
dizcloses all material information list-
ed in §310.3(aNl) of this Rule, for any
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goods or services offered in the direct
maii solicitation, and that containg no
material misrepresentation regarding

any item confained in §310.3(d) of this .

Bule for any requested charitable con-
tribution; vrovided, however, that this
exemption does not apply to callz initi-
ated by a customer in responge fo a di-
rect mail solicitation relating to prize
promotions, investment opportonities,
business opportunities other than busi-
ness arrangements coverad by the

Franchise Ruls, or goods or services de- .

scribed in §§310.3¢a)(13vi) or 310.4(a)(3)-
(4); or to any instances of upselling in-
cluded in such telephone calis; and

(T) Telephone calls between a tele-.

marketer and any business, ezcept
calls to indunce the retail sale of non-

_ durable office or clsaning supplies; pro-

vided, however, that §310.4(bN1)(IiD)(B)
§310.5 of this Rule shall not apply

to zellers or telemarksters of non-

durabie office or cleaning supplies.

§310.7 Actions by stat&s and prwate
persons.

{a) Any attorney D'Eneral or other of-
ficer of a state authorized by the state
to bring an action under the Tale-
marketing and Consumer PFraud and
Abuse Prevention Act, and any private

- persen who brings an action under that

Act, shall serve written notice of ita
action on the Commission, if feasible,

-prior to its ipitiating an action under

thiz Rule.. The notice shall be sent to
the Office of the Direector. Buresu of
Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580,
and shall include a copy of the state’s
or private persen’s complaint and any

.other pleadings to be filed with the

court. If prior nofice iz not feasibie,
the state or private person shall serve
the Commission with the reguired no-
tice immediately upon instituting its
action.

(h) Nothing contained in this Section
gnall prohibit any attorney general or
other authorired state official from
proceading in state court on the basis
of an alleged viclation of any civii or
criminal statute of such atate.

§310.83 Fee for access to the National
Do Not Call Registry,

(a) It is a violation of this Rula for
any ssller to initiate, or canse any
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talemarketer to initiate, an outbound
telephone call to any person whose
telephone number is within a given
aTaa code nnless such seller, either di-
rectly or through another person, first
has paid the anmual fee, requmired by
§310.8(c), for access to telephone nuin-
bers within that arsa code that ars in-
claded in the National Do Not Call
Registry maintained by the Commis-
gion under §310.4(bWLWLINEB): provided,
however, that such payment is not nec-
sgsary if the seller initiates, or causes

a talemarketer to initiate, calls aoleiy

ta perions pursuant to
§§ 310 4(bHLEINBNYI) or (i), and the
geller does not access the Mational Do
Mot Call Registry for.any other puar-
poge.

(by It is a violation of this Rule for
any telemarketer, on behalf of any gell-
er, to initiate an ownthound telephonea
call to any person whose telephone
nomier is within a given area code 1111~

less that seller, sither directly or .

+hrough another person, first has paid
the annual fee, required by §310.8{c),
for acpess to the telephone nombers
within that area code that are includsed
in the Wational Do Mot Call Registry;
provided, however, that such payment
is not necessary if the seller initiates,
or causes a telemarketer to indtiata,
palls soleiy Go persons pursuant to
§5310.4(b)(1IELIBWEY or (i), and the
.aeller does not access the MNational Do
Not Call Begigtry for any other pur-
pose. : ' : ' '

(e) The annual fee, which must be
paid by any persen prior to obtaining
access to the National Do Not Call
Registry, is $40 per area code of data
accessed, up to a maximurm of $11,000;
grovided, however, that there shall be
1o charge for the first five area codes
of data accessed by any persom, and
provided further, that there shall be no
charge to any person engaging in or

causing others to engage in outbound

telephone calls to coosurners and who
iz accessing the MNatiomal Do Not Call
Registry withont being required under
this RBule. 47 CFRE 54.1200, or any obther
federal law. Any person accessing the
Wational Do Mot Call Registry may not
participate in any arrangsment to
share the cost of accessing the reg-
istry, including any arrangement with
any telamarketer or service provider to

§310.8

divide the costs o acoess the registry

among varioug clients of that tele-
marketer or service provider. )
(d) After a person, sither directly or
through anosher person, pays the fees
=et forth in §310.8(c), the person will oe
provided a unigue account number
which will allew that person to access

the registry data for the selected area

codes at any time for twelve months
following the first day of the month in
which the person paid the fee (“the an-
nual period’?). To cbiain access o addi-
tional area codes of data doring the
first siz monthe of the annual period,
the person rumst first pay $40 for sach
additional area code of data not ini-
tially selected. To obtain access to ad-
ditionai area codes of data during the
second siz months of the annaal period.
the person mmust first pay 320 for aach
additional area code of data nob ini-
tially selected. The payment of the ad-
diticnal fee will permit the person to
access the additional area codes of data
for the remainder of the annual period.

(e Access to the National Do Mot
Call Registry is limited to tele-
marketers, sellerg, others engaged 10 or

cansing others to engage in telephone

calls to copsumers, Service providers
acting on behalf of such perscus, and
any government agency that has law
enforcemsant anthority. FPrior to access-
ing the National Do Mot Call Registry,
a person must provide the identifying
information reguired by the operator of
the registry bo collect the fee, and
most certify, nnder pemaity of law,
that the person is accessing the reg-
istry solely to comply with the provi-
sions of this Rule or to ctherwise pre-
vent telephone calls to telephone num-
hers on the registry. If the person is ac-

cessing the regisiry on behalf of sell-

ers, that. person also wmmst identify

_each of the sellers on whose behal? it is
acoesaing the registry, must provide
pach seller’s umique account nomber
for access to the national registry, and
must certify. under penalty of law,
that the seilers will be using the infor-
mation gathered from the registry
solely to comply with the provisioms of
thig Rule or otherwise to prevent tele-
phone calle %o telephone numhbers on
the registry.

[68 FR 45144, July 31, 2003, as amended at &0
FR 45683, July 30, 20041 :
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§310.9

§310.9 Severability.

The provisions of this Rule are sepa-
rate and severable from one another, If
any Drovision is stayed or determined
to be invalid, it is the Comymission’s in-

shail cnn'_hinue in effect.

tention that the remaining provisions:
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