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UNITED STATES OF AMERICA
BEFORE THE FEDERAL, TRADE COMMISSION

In the Matter of

Polypore International, Inc.

a corporation.

)
)
) Docket No. 9327
)
) PUBLIC

AND TO SEEK COST REIMBURSEMENT
e L Uo ] REIMBURSEMENT

EnerSys hereby moves to éxtend the time in which it may move to limit the
Subpoena served upon it by Respondent Polypore Intematiénal, Inc. (“Respondent” or
“Polypore™) to and including December 16, 2008. In support thereof, EnerSys attaches as
Exhibit A the Affidavit of Larry Axt (“Axt Affidavit”) and states the following:

1. EnerSysisa global manufacturer of flooded lead acid batteries headquartered at 2366
Bemville Road, Reading, Pennsylvania 19605. Axt Affidavit 92.

2. Prior to the stock purchase at issue in this case, EnerSys purchased high-performance
polyethylene _battery Separators from both Respondent and Microporous Products L.P. Axt
Afﬁdavit 93. |

3. At present, EnerSys purchases high-performance polyethylene battery séparaiors
solely from Respondent. Axt Affidavit § 4.

4. Respondent has directed a Subpoena to EnerSys, a copy of which is.attached hereto
as Exhibit B (the “Subpoena”). | |

5. EnerSys received the Subpoena from counsel for the Federal Trade Commission
counsel on November 7,2008. Axt Affidavit 98.

6. The Subpoené is returnable on November 17, 2008.

7. The Subpoena Tequests documents as set forth in 34 paragraphs.

1
SL1 884054v1/008444,00930




8. The Subpoena generally seeks documents generated as early as January 1, 2003, but
in some instances, seeks documents generated as early as January 1, 2000.
9. Among the documents sought by the Subpoena are all documents relating to:

(@) Communications between EnerSys, on one hand, and
Polypore, Microporous, ENTEK or any third party, on the
other hand, regarding (a) any actual or potential contract
for lead acid battery separators, (b) any actual or proposed
change in Polypore prices and/or (c) any actual or potential
increase or decrease in the volume of lead acid battery
separators purchased from Polypore;

(b) Any actual or potential contract or agreement between
EnerSys, on one hand, and Polypore, Microporous, ENTEK
or any third party, on the other hand, for the manufacture
and sale to EnerSys of lead acid battery separators;

(c) Any internal discussion or consideration internally at
EnerSys about EnerSys producing or manufacturing lead
acid battery separators;

(d) All lead acid battery separators purchased by EnerSys from
any supplier, including but not limited to the specific,
product(s) purchased, the amount or volume of each such
product(s) purchased, the price(s) of the product(s)
purchased, the date(s) of purchase, the end use(s) or
application(s) of the product purchased and the EnerSys
plant to which such product was shipped;

(e) Units, price, square meters and product type or brand, of all
battery separators purchased by EnerSys from any source
from January 1, 2000 to the present; and

® Actual or anticipated end use or application of certain
products purchased by EnerSys and the destination of the
shipment of such product.

See Exhibit B. The foregoing list is representative and is in no sense exhaustive.

10. EnerSys is presently engaged in making a determination as to the planning, the costs
the number of individuals and the total person-hours involved in responding to the Subpoena.

Axt Affidavit 9.
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11. EnerSys has not yet determined the costs, the number of individuals and the total
person-hours involved in responding to the Subpoena, but there is no doubt that the effort will be
extremely time consuming, costly and burdensome. Axt Affidavit q 10.

12. Certain potentially responsive documents are housed outside the United States, and
EnerSys requires time to retrieve and review those documents. Axt Affidavit  11.

13. Certain potentially responsive electronically stored information is housed outside the
United States, and EnerSys requires time to retrieve and review that information. Axt Affidavit 9
12.

14. In view of the number of documents sought, the number of requests for documents,
and the complexity of issues presented, EnerSys requires a reasonable amount of time to advise
Respondent as to whether it will seek to limit the Subpoeha.

15. Moreover, prior to filing a motion to limit the Subpoena, EnerSys requires a
reasonable amount of time to confer with Respondent’s counsel pursuant to 16 C.F.R. § 3.22().

16. An extension of time for EnerSys to file a motion to limit the Subpoena to
December 16, 2008 is reasonable and appropriate under the foregoing circumstances.

17. EnerSys intends to request that the Administrative Law Judge enter an Order
requiring Respondent to reimburse EnerSys for its costs incurred in responding to the Subpoena,
including costs incurred in locating and producing documents in compliance with the Subpoena.
Axt Affidavit q 13.

18. EnerSys will not, however, delay document production during the period that its cost

reimbursement motion may be pending. Axt Affidavit q 14.
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19. Counsel for the Federal Trade Commission, Steven A. Dahm, Esquire, has reviewed
this motion and authorized the undersigned to represent to the Administrative Law Judge that the
Federal Trade Commission takes no position on the motion.

20. Counsel for Respondent, Eric D. Welsh, Esquire has reviewed this motion and
authorized the undersigned to represent to the Administrative Law Judge that Respondent has no
objection to the extension of time requested by the motion. Respondent does not agree that
EnerSys is entitled to recover the costs of reviewing and gathering documents for production but
is willing to reimburse EnerSys for its reasonable costs of photocopying the documents.

WHEREFORE, EnerSys respectfully requests that the time in which it may
move to limit the Subpoena served upon it by Respondent and to seek cost reimbursement, be
extended to and including December 16, 2008.

Dated: November 14, 2008 STEVENS & LEE, P.C.

By t/z’//ﬂy %,%VVL '
Neil C. Schur
Eugene V. Lipkowitz
1818 Market Street, 29th Floor
Philadelphia, Pennsylvania 19103
(215) 751-1944
ncsc@stevenslee.com
evl@stevenslee.com
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AFFIDAVIT OF LARRY AXT

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF BERKS

I, Larry Axt, being duly sworn, depose and make the following statement:

1. I am presently employed as the Vice President, Global Procurement, of EnerSys.

2. EnerSys is a global manufacturer of flooded lead acid batteries headquartered at
2366 Bernville Road, Reading, Pennsylvania 19605.

3. Prior to the stock purchase at issue in this case, EnerSys purchased high-
performance polyethylene battery separators from both Respondent and Microporous Products
L.P.

4. At present, EnerSys purchases high-performance polyethylene battery separators
solely from Respondent.

5. Among my duties and responsibilities is the collection and review of documents
and electronically stored information that is responsive to subpoenas served on EnerSys.

6. I'have reviewed the Subpoena issued by Respondent to EnerSys in this matter
(“Subpoena”).

7. I respectfully submit this Affidavit in support of EnerSys’ Motion to Extend Time
in Which to Move to Limit Subpoena Served by Respondent Upon Third Party and to Seek Cost
Reimbursement.

8. EnerSys received the Subpoena from counsel for the Federal Trade Commission

on November 7, 2008.
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9. EnerSys is presently engaged in making a determination as to the planning, the
costs, the number of individuals and the total person-hours involved in responding to the
Subpoena.

10. EnerSys has not yet determined the costs, the number of individuals and the total
person-hours involved in responding to the Subpoena, but there is no doubt that the effort will be
extremely time consuming, costly and burdensome.

11. Certain potentially responsive documents are housed outside the United States,
and EnerSys requires time to retrieve and review those documents.

12. Certain potentially responsive electronically stored information is housed outside
the United States, and EnerSys requires time to retrieve and review that information.

13. EnerSys intends to request that the Administrative Law Judge enter an Order
requiring Respondent to reimburse EnerSys for its costs incurred in responding to the Subpoena,
including costs incurred in locating and producing documents in compliance with the Subpoena.

14. EnerSys will not, however, delay document production during the period that its
cost reimbursement motion may be pending.

I'have read the above statement and swear it is true and correct to the best of my

personal knowledge and information. %

LARRY AXT !

Sworn to and subscribed before me

this 3 day of Nove 008 NOTARIAL SEAL
JERRY L. SEYLER: Notary Public
City of Reading, Berks County
My Commnssnon Expires Sept. 14,2010

Notar@ubhc
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EXHIBIT B




POENA DUCES TECUM
Issued Pursuant to Rule-3.34(b), 16 C.F.R. § 3.34(b)(1997)

1.-TO -
EnerSys
12366 Bernville Road
Reading, PA 19605

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This suppbena requires you to vprodu'ce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - attherdate and time specified in

ltem 5, at the reqlest of Counsel listed in tem 9, in the proceeding described in Item 6.

3. PLACE OF PRODUCTION OR INSPECTION

Parker Poe Adams & Bernstein, LLP
Three Wachovia Center
401 S. Tryon Street, Suite 3000

4. MATERIAL WILL BE PRODUCED TO

. .. DATE AND TIME OF PRODUCTION OR INSPECTION

The délivery of this subpoena to you by;anyvméthod
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penalty

' imposed by law for failure to comply. -

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within

 the earlier of 10 days after service or the time for

- compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade

- Commission, accompanied by an affidavit of service of
the document upon counsel listed in ltem 9, and upon
all other parties prescribed by the Rules of Practice.

CHarlotte, NC 28202 November 25, 2008 9:30 a.m.
6. SUBJECT OF PROCEEDING
In the Matter of Polypore International, Inc., Docket No. 9327
7. MATERIAL TO BE PRODUCED
See Attached Requests, Instructions and Definitions.
8. ADMINISTRATIVE LAW JUDGE 9. COUNSEL REQUESTING SUBPOENA
The HQnomble D. Michael Chappell Efic D. Welsh
...... I o ~ (704) :335-9052
Federal Trade Commission .
Washington, D.C. 20580 .
- DATE ISSUED SECRETARY'S SIGNATURE
October 24, 2008 &’ 24% /g L }
R | . GENERAL INSTRUCTIONS
APPEARANCE ' ~ TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and.
mileage be paid by the party that requested your
appearance. - You should present your claim to counsel
listed in Item 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in Item9..~ ' .

This subpoena doés not require approval 'by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-8 (rev. 1/97)




SUBPOENA DUCES TECUM ISSUED TO ENERSYS
ON BEHALF OF POLYPORE INTERNATIONAL, INC.
_FTC DOCKET NO. 9327

EXHIBIT A
L  REQUESTS
1. 'All documents (including without limitation internal email or other' written

- communication at EnerSys) relating to any communication between EnerSys and Polypore
regarding (a) any actual or potentlal contract for lead acid battery separators, (b) any actual or
proposed change in Polypore. prices and/or (c) any actual or potentlal increase or decrease in the
volume of lead acid battery separators purchased from Polypore. :

.2. All documents (mcludmg without lirhitation internal email or - other wrrtten
communication at EnerSys) relating to-any communication between EnerSys and Microporous
regarding (a) any actual or potential contract for lead acid battery -separators, (b) actual or
proposed pricing of lead acid battery separators by Microporous, (c) actual or proposed
development and/or testrng of lead acrd battery separators or (d) Polypore ‘ /

3. Al documents (including wrthout llmltatlon internal - emarl or other written

© Gommunication at EnerSys) relating to any communication between EnerSys and ENTEK
regarding (a) any actual or potential contract for lead acid battery separators, (b) actual or
‘proposed prices for lead acid battery separators by ENTEK, (c) actual or proposed development
and/or testing of lead acid battery separators, (d) Microporous or (e) Polypore.

4. - All documents (1nclud1ng without limitation mtemal email or other written
communication at EnerSys) relating to any commumcatlon between EnerSys and any Third Party
other than Polypore, Mrcroporous or ENTEK: regardlng (a) any-actual or potential contract. for
lead acid battery separators, (b)- actual or potentral prices “for léad acid battery separators, (c)
actual or proposed development and/or testmg of Iead acrd battery separators (@) M1croporous
(e) ENTEK or ($3) Polypore - : C : : :

5,. AlI documents constltutmg or reﬂectmg any actual or potentra] contract or
" agreement between EnerSys and Polypore for the manufacture and sale by Polypore to EnerSys
" of lead acid battery separators o T ,

6. . Al documents constrtutmg or- reﬂectmg any actual or - potentlal contract or
agreement between EnerSys-and ENT EK for the manufacture and sale by ENTEK to EnerSys of
lead acid battery separators R

7. .. All docurnents constltutmg or - reﬂectlng any actual or . potentral contract or
- agreement -between EnerSys and Mlcroporous for the: manufacture and sale by Mrcroporous to
'EnerSys of lead ac1d battery separators : : - :
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8. All documents constituting or reflecting any actual or potentlal contract or
agreement between EnerSys and ‘any Third Party other thay ENTEK, Polypore or Microporous
for the manufacture and sale by any such Th1rd Party to EnerSys of lead acid battery separators

9. All documents reflecting any discussion or consrderatlon mtemally at EnerSys
'about EnerSys producmg or manufacturing léad acid battery separators whether in response to
Polypore’s actual or potential acquisition of Mlcroporous any actual or potential change in price
of lead acid battery separators or.otherwise. ; : : :

10, All documents or. any database reﬂectmg all lead ac1d battery separators
purchased by EnerSys from any ‘supplier, 1nclud1ng but not limited to the specific, product(s)
‘purchased, the amount or volume of each such product(s) purchased, the price(s). of the
product(s) purchased, -the date(s) of purchase, the end use(s) or application(s) of the product
purchased and the EnerSys plant to which such product was shipped. .

"11. ~ All documents relating”to any consideration by EnerSys or any Third Party to
sponsor, finance or suppott entry or expansron of a battery separator business in (a) North
America or (b) the world - :

12. Al documents discussing, describing or -reflecting any actual or potential
ownership interest of EnerSys in any _]Oll’lt venture ‘OF. other entlty that manufactures lead acid
battery separators L

1‘3. Al documents dlscussmg, descrlbmg or reﬂectlng, by dollar amount, urnts pnce
square meters and product type.or- brand, all battery separators purchased by EnerSys from any
'source from J. anuary 1,2000 to the present. - .

; 14.  For all product responswe to Request No 13 all documents reﬂectlng the actual
or ant101pated end use or application of the product purchased by EnerSys and the destmatlon of
the shlpment of such product d S -

15, All documents dlscussmg, descrlbmg or reﬂectlng any mternal discussions,
communications or consideration given by EnerSys to purchasing or acquiring a suppller of lead
acid battery separators, entering into a joint venture or similar relatronshlp for the supply of lead
acid battery separators or bulldmg a plant to manufacture lead acid battery separators for use by
EnerSys. : : : : S

16, Al documents discussing, descrlbmg or reﬂectmg any actual or potentlal entrant
in the manufacturmg of lead acid battery separators

17. Al documents relatlng to any company or entlty that entered Qr was vrewed asa
potentlal entrant into the productlon and sale of lead acxd battery separators -

18. . All documents. relating to any: actual or potential barrier to entry. for suppllers or
manufacturers. of lead: acid battery separators, -including without; limitation, costs of entry or
achxevmg mmrmum viable scale,in (a) North Amerlca and (b) the world '

19, All documents relating to any: testlng or. quallﬁcatlon by EnerSys of lead acid
battery separators manufactured by Polypore or Mlcroporous L .

2. N
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20. Al documerits relating to any testlng or qualification by EnerSys of lead acid
battery scparators produced by any entity other than Polypore or Mlcroporous

21.  All documents reflecting or discussing any manufacturer of lead acid battery
separators. ‘

- 22, All documents describing, discussing or reflecting by brand name or manufacturer
the products comprising lead acid battery separators including those products used for the
following end uses or applications: golf car or cart; floor scrubber or sweeper; automotive;
miotorcycle; truck; train; fork lift; pallet truck; submarine; uninterrupted power supply for
hospitals, telephone companies and other uses; motlve mdustnal marine; stationary; and/or
nuclear power plant. :

23, All documents dlscussmg or referring to any type of battery separator, including
AGM separators, other than those used in flooded lead ac1d batterles '

. 24.  All documents descrlblng, dlscussmg or reflecting products that are or might be
competitive with lead acid battery separators including those products used for the following end
uses or applications: golf car or cart; floor scrubber or sweeper; automotive; motorcycle; truck;
train; fork lift; pallet truck; submarine; uninterrupted power supply: for hospitals, telephone
companies and other uses; motive;: mdustnal marme, stationary; and/or nuclear power plant.

25.  Documents discussing or descrlblng any technology used in the manufacture of -
battery separators for lead acid batteries.

: 26.  All documents dlscussmg or mentmmng the actual or potentlal acqulsltlon of
M1croporous by Polypore.: : :

27. Al documents discussing, mentioning or describing any effect, actual, potential
or perceived, on EnerSys’s business of an acquisition of Microporous by Polypore, and all
documents relating to any plan or course of actlon con51dered or adopted by EnerSys to address
such-effect. -

28. Al documents reflecting any product or technology that is a substitute for lead
acid battery separators manufactired by Polypore or Microporous, including but not limited to,
any substitute product or technology considered by EnerSys as an alternaté technology for lead
acid battery separators manufactured by Polypore or Mlcroporous :

29.  All documents referrlng to ‘or dlscussmg other sources -of lead acid battery

separators that EnerSys could or might be able to use to replace Polypore as a source of supply.

30, All documents referrmg to or d1scuss1ng Polypore s past present or future
competltlve position in the lead acid battery separator business. -

31, All documents relating to any actual or perceived advantage to EnerSys of the
location of its lead acid battery supplier. . -

32, All documents including affidavits and statements, which EnerSys prov1ded to
the FTC relating in any way to Polypore. : - :
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33, A copy of any transcrlpt of any testlmony, deposmon or mvestlgatlonal hearing
conducted in the Polypore Matter. - .

34,  All documents ev1dencmg, relating or refernng to communications between the
FTC and EnerSys relatmg in any wayto Polypore or Mlcroporous
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I.  INSTRUCTIONS AND DEFINITIONS

1. ; .'“Document” means the complete original or a true, correct and complete copy and any
non-idepticai copies of any written or graphic matter, no matter how produced, re;:ordeici, stored
‘or reproduced, including,_bﬁt not limited to, ahy writing, letter, e—fnajl, envelope, telegram,
meeting m‘iriute, rhemqrandum, statement, affidavit, declaratioﬁ, book, record, survey, map,
study, hand\&ritten note, working paper, chart, index tabulation, graph, tape, data sheet7 data
p’roces.sir‘lg card, printout, microfilm, index, computer readable media- or other electronically
stored data, appointment book, 'diary, diary entry, oaléndar, desk‘ pad, )-t‘ellep'hone message slip,
note of interviéw or communication or aﬁy other data Acﬁmpilation in your possession, custody or
control; including all drafts or ali such documents. }“Doéument” also i‘néludes every writiﬁg,
drawing, grapﬁ, éhaﬂ, photograph, ~'ph6r_10 re"cbrd, tape and:other data compilétions from which
information can be obtained, translated, if ncéessary,' by EnerSys through detection devices into
reajs'o-nébly usable form, and includes all drafts and all. copies 'o'f every such writing or record that
contain any commentary, notes, 6Ar.n-1ark.ir:1g whatsoever ndt appearing oﬁ the original.

2. “You” “youf;’ and “EnérSjé”"fdt purposes of this reqiiest, means EnerSys 6_1‘ any of its
' parents,: 'divisiohs_, sxi'bdiy;lsidns-,"' ’Sl;bs;i'diariéé, 'éfﬁli‘@te's, officers, directors or managing agents,
aﬁofﬁeys, emf)IOyeés, consUltaﬁts‘ and "agéﬁ"ts,""as well as any predecessors in interest, and éll
 other persons acting or pur'poftinét(; act ofl its behalf

3. "‘Polypl)re” for thé’ﬁlrposéé ‘o':f this 'féiiﬁest,"méans the 'Polfypo'ré Intémafibnal, Iﬁc.. and’
any subsidiaty or division thereof, ifclidinig without limitation, Daramic, LLC, and their
respeétiVe émployée_s; S o o R SR .

4, .“MiCIoporous”‘ for the purpdsés of thls Tequest, redns the Mi.é:fopdr'OUS_Pfodu_cts','YL.P.,
: -ahd “any affiliate, subsi‘diéry or division ;theféof, ‘and thelr respective employees, officers,

directofs, partn’e‘rs,v attorneys 'é.nd"agérits;' B
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5. “ENETK?” for the burooses of this request, rrleans .the ENTEK International LLC, and any
- affiliate, subsidiary or division thereof, and their respective erﬁblofees,- officers, directors,
partners, attorneys‘and agente. o /

6. - “FTC” means the F-ederal.’l.‘rade ‘”Comr-ni‘seion, and any of 'it.s:directors, commissioners,
employees, consultants and agents._ - |

7. B “Polybore matter” means the investigation' conducted by the FTC under Rule No. 081-
0131 and this Admlmstratlve Proceedmg, Docket No 9327 |

8. “Investlgatlon means any FTC mvestrgatlon whether formal or 1nformal pubhc or non-

public.
9. “Third Party” means any person; corporate entity; partnership; association; joint venture;

state, federal or iocal governméntal dgericy, authority or ofﬂciaﬁ research of trade association; or
any other-entity other than EnerSy_s or any of its subsidiaries.

10, “Cor’nplaint’; 'rrleans the Comblaint issued by_the_ Eederal .'Trade_ Commission to Polypore
Intem-a_tiorral, Inc. in Docket No. 9327. - |

1. _':“Relating' to” means in whole or in part cons_tituting, con'rainihg, concerning, discussing, -
.describir.i.g, anal&zing, ideﬁtifying or Stafirrg"f n |

12, Unless otherwise stated, the felevant time period for _theee_requests is January 1, 2003 to
the present. | |

13. " The use of the singular shall be deemed to incldde the plural and vice versa.. :

14, The terms and” and “or” shall be lnterpreted hberally as con]unctrve dlSJunctrve or
4 both dependmg on the context, 50 as to have thelr broadest meamng
15. ~ Whenever necessary_ to' -brl_'ng. within the scope of a reque‘st all documé_nts that might'
' "otherwise.be' corrstrued 't”o“b'e out‘-si:de_'i't"s scooe; “thié uise of a verb 1n 'faﬁy": terise shallbe constrﬁed' as

-

the use "of the verb in all othet tenses.
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16.  The term “all” includes any and vice versa.

17.  If you object to any péu’t of a document request under the FTC Rules of Practice §3.37('b),
set fort]i the basis for your obje;:tion and respond :to all parts of the docuxﬁent request to which
you do not objéc;t. No part of a document request shall be left unanswered merely_because an
objection is interposed to anothef part of a document request. .

18.  If'a document database is :broi/jded, provide an exﬁlanation of the definitions used and the
fields existing in such database. |

19. All documents that respond, in whole or in part, to any portion of any document request
shall b'e produced 1n their entirety, including ail -attachments, enclosures, cover memoranda and
post-it notes. | .
20. Ifany priviiege is claimed as a grbund for not producing any documénf, provide for each

| such document withheld on-the basis of privilegé all “information required by FTC Rufes of

Practice §3..38A.

21.  Inthe event that aﬁy r'ésponsive'dbéument was, but is no ldnger in your possession, state

what disposifidn' w'as'rr.la‘de' of 'i"i,'-wheri,‘ and the reason for such disposition. In'the event that a

responsivé document has been destroyed of returned to'a Third Party, state (i) th'é reason fiér suc;h

'document’é destruction or return, the dafe on Which the doqument was desﬁoyed or reﬁ_n’néd, and

the Third Party to thxﬁ thé document was returned or-on Whose,bghélf: the document was |
destroyed; (ii) the :naxiie;', title; and Tocation thereof within EnerSys of the inQiVidual in whose

‘p'oSsessioh, custody or 'céntrol the document was when it was destroyed or returned; and (iii) the

nanhle,’ tiﬂe, and locatior.x""t.he‘red'f thhmEnerSys of ’tﬁe'indixéidﬁal”who 'dcéﬁdyed" or retﬁfned the

docunienf. | |

22, These dbcﬁmépt requests are cbntinuing in nature, up to and duriné the course of the

'adjudiica'ti-vé'héé.ri'ng: .All‘doqu—r'rlelnté' sbuéhf"by‘thesé }éq&esf's tﬁat ybﬂ’obtairi or loéate' after you
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serve your responses must be immediately produced to counsel for Polypore by supplementary

' response.
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CERTIFICATE OF SERVICE

_ Thereby certify that on November 6, 2008, I caused a copy of a Subpoena Duces Tecum
directed to EnerSys to be served upon.the following persons, at the addresses and through the
means noted below:

" Via Certified Mail:
EnerSys

2366 Bernvjlle Road
Reading, PA 19605

Via Electronic Mail:
J. Robert Robertson, Esq. ‘Steven Dahm; Esq.
Federal Trade Commission Federal Trade Commission
600 Pennsylvania Avenue, NW 600 Pennsylvania Avenue, NW
Washington, DC 20580 _ Washington, DC 20580
rrobertson@fic.gov - sdahm@ftc.gov

Eric D. Welsh o
Parker Poe Adams & Bernstein LLP
Three Wachovia Center
401 South Tryon Street, Suite 3000
Charlotte, NC 28202
Telephone: (704) 335-9052
Facsimile: (704) 334-4706




©COPY

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINIS'I_‘RATIVE LAW JUDGES

)
In the Matter of ) _
' ' ) Docket No. 9327
Polypore International, Inc. ) ‘
- a corporation. )
' " PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

For the purpose of protecﬁng the interests of the Parties and Third Pzirtics in the above-
captioned matter against improper Izse and disclosure of confidential information submitted or
- produced in connection w1th -this'IvIat'tgr: | _

IT IS HEREBY ORDERED THAT this Prot-ecIive Order Goveming Confidential -
Mater_i‘jal (“Protective Or’dér”) shall govern the hanAIing of all Discovery Mqterial, as hereafter
defined. - | |

DEFINITIONS

For purposes of this I’rot’ectiye Order, the following definitions apply:

I “Cohﬁden-tial Material” shall mean all Discovery Mateﬁal that is conﬁdential or
proprietary mfonnanon produced in dlscovery Such material is referred 1o in, and protected by,
sectxon 6(f) of the Federa] Trade Commxssmn Act, 15 U. S C § 46(f); sectlon 21 of the Federal »

‘Trade Commission Ac;, 15U.8.C. § 57b-2, the FTC Rules of Practice, Sections 4.9, 4, IO?_ 16
C.F.R. §§4.9, 4; 10;. and p‘recedents'thcreﬁnder. anﬁdentia]_ Material shall include n'on-puinc
trade secret or. other research, development, commercial or financial information, t'he'di_sclos'ure -

of which would likely eause commercial harm to the Producing Party or to Respondent. The




following is a rlon-exhaustive list of examples of inforrnatiorl that likely will crua]ify for
treatment as Conﬁdentlal Material: strategic plans (mvolvmg pricing, marketmg, research and
| development, product road maps, corporate allrances or metgers and acqursmons) that have not
been fully. 1mplemented or revealed to the publie; trade secrets; customer«specrﬁc evaluations or
data (e.g., pnces, volumes, or revenues) sales contracts; system maps; personnel files and
evaluations; mformatlon subject to confidentiality or non-disclosure agreements; propnetary
technlcal or engmeermg mforrnatron proprietary financial data or projections; and propnetary
consumer, customer, or. market research or analyses applicable to current or fufure market
conditions, the disclosure of which could reveal Conﬁdentia'l Material. Discovery Material will
not be considered co'nﬁdentfal if it is-in the publie domain. _

o2 . “Document” means the complete ongmal or a true, correct, and complete copy
" and any non- rdentrcal copies of any written or graphrc matter, no matter how produced,
recorded, stored, or reproduced. “Document” includes, but is not limited to, any writing, letter, |
envelope, telegraph, e-meil, meeting minute, memorandum, statement, afﬁdavi’r- declaretion
transcnpt of oral testimony, book, record survey, map, study, handwritten note, working paper,
chart, index, tabulatlon graph drawing, chart, printout, microfilm index, computer readable
media or other electromcally stored data, apporntmerrt book, diary, diary entry, calendar,
organizer, desk pad, telephqne'me‘ssage slip, note of interview or communication, and ady other
data compilation from which informiation can be obtained, ane{ includes all drafts and all copies
‘ of such Documents and every wﬁting or record that contains any commentary, notes, er marking
-wharsoever not appearing on the erigrnal.

3.  “Discovery Material” includes without limitation deposition testrmonv, exhibits,
irrterrogatory responses, admissiorrsi affidavits, decia_rations, Documents, .tangible 'thing or

.




answers to questions produced pursuant to éompulsory process or voluntarily in lieu thereof,
" and any other Documents er »information produced or given to one Part)" by another Party or by a
| Third Party ip conneqtion with’dig_,covery,in this Matter. Information taken from Discovery
Material that reveals its substance shall also be considered Diécovery Material. |

4, “Commission” shall refer to the Federal Trade Commission, or any of its -
- employees,.agents,_attomeys, ‘and all other peréons acting on its behalf, excluding persons .
retained as consultants or experts for purposes of this pr_oceeding.’

5. ‘_‘Pplyﬁore_” means Pcﬁypore International, Inc., and its prédecessors, divisions,

and subsidiaries, and all persons acting or purporting to act on its béhalf.

- 6. “Respondent” means Polypore.
7..  “Party” means the Commission or Polypore.
8. “Third Party” means any natural person, partnership, cofporafion,"asspciation, or’

othervlegal entity not named as a Party to this Mat.ter'a.nd its employees, directors, officers;
attbmeys and agents.

9. “Producing Party” means a Party or T_hird Party that produce& or intends to
pf'oduce Confidential Mateﬁal to any of tﬁe Parties. With .respec_t- to Coﬁﬁdgntial Material of a
Third Party that is in the p’d_sséssion, custody or c_ontfo_l of the FTC, or has been pr’o_ducgd by the
| - ETC in this matter, the Producin_lg Party shall niean the Tﬁird Party that originally proﬁd‘ed such
material to the FTC. The _Producing Party _shail mean the FTC for -purboses of any Dopmhent or
Discovery Mateﬁ‘al-prepared by, 6r on behalf of, the FTC. |

10.  “Matter” means the Abqve'ca[;tiloned matter vpending before the Federal Trade'

- Commission, and alll subsequent administrative, abpellate -or'ot'her' r-eview i)roccedings relate(ii'. :

thereto.




TERMS AND CONDITIONS OF PROTECTIVE ORDER

| PO Any'Docmnent_of portion thereof.' submitted by Respondent or a Third Party
during the -Federal Trade Commission (“FTC”) investigation preceding tﬁis Matter or during the
course of proceedings in this Mattef that is entitled to conﬁdenﬁality under the Federal Trade
Commission:Act,'dr ény regulation, interpretation, or precedent concerning docu'mc‘nts-»in tﬁc
_ possession of the Commission, as well as any information taken from any portion c‘)f such
document, sﬁall be treated as Confidential Material for purposes of this Protective Order. For : |
purposes of this Protective Q}'der, the idex_;t_it’y of a Third Party submittiﬁ_g such Conﬁdenti.al
Matedal shall also be treatéd as Confidential .Material where the submitter has requested in

writing such confidential treatment.

2. The Parties and any Third Parties, in complying with informal discoch requesté, '
disclosure requirements, discovery demands or formal process in this Matter may designate any
responsive document or portion thereof Confidential Material, including dOCuments‘obtainedv by

them from Third Parties pursuant to discovery or as otherwise obtained.

3. The Parties, in conducting discqvéry from Third Parties, shall provide to each

'Thi'rd Party a copy of this Protective Order s0 as.to inform each such Third Party of his, her or its -
rights herein.

4, A designation of confidentiality shall constitute a representation in good faith and

- after careful determination that the material is not reasonably believed fo be already in the public.

domain and that-counsel believes the material so designated constitutes Confidential Material as

defined in Paragraph 1 of the Definitions of this Protective Order. . All deposition transcripts '_
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shall be treated as Confidential Material.

_ 5 If eny, Party 'seelce to challenge the Producing Party’s designation of. material -as.
Cenﬁdential Materiel the cha'llenging Party shall notify the Preducing Part};‘and all other l’arties
of the challenge Such notice shall rdentrfy with specrﬁclty (i.e., by document control numbers,

- deposition transcrlpt page and lme refercnce or other means sufﬁcrent to locate easrly such.

" materials) the desrgnatton being challenged. - The Producing Party may preserve its designation
by prcvidiné the chellenging Party arrd‘all other l’arties a written statement of the reasons for the _'
designation wit’hin‘ five .(5)'business days of receiving notice of the. confidentiality challenée. If
the Producing Party timely preserves its rights, the Parties shall continue‘ to treat the challenged .
material as Confidential Materials, ab.sent a written agreement with the Producing Party or-order

of the Commission providing otherwise.

6. If any conflict reg_ardirrg a conﬁdentiality designation larises".'émd, the Parties and

‘ Preducing Party invelved have failed to'resolve the conflict via g’obd-fgith negotiatiorrs, a Party |
seeking to disclose Confidential Material or challenging a confidentiality desigrtatio_n may rrrake
; writterr application to the hearing officer for relieft The application shall be served on the
Producing Party and the other l;ar'ti.cs to this Matter, andA shall be accomp'anie.d bya certification
that good-faith negotiations have farled to resolve the outstandmg issues. The Producmg Party
and any other Party shall have ﬁvc (5) busmess days aﬁer receiving a copy of the motion o
respond to the appli(:ation While an application is pendmg, the Parties shall maintain the | pre-
application status of the Conﬁdentral Material. Nothmg in thxs Protectrve Order shall create a
presumptron or alter the burden of persuadmg the hearing ofﬁcer of the propnety of a requested

‘ drsclosure or change in des1gnatron




7. _ The Parties shall not be bbligatnd to challenge the propriety of any designation or
tréatment of information as Confidential Material and the f‘ailure to do so promptly shal_l nof
- preclude any subsequent objection to such designation or treatment, or any motion seeking
‘permission to disclose such material to Persons not otherwise entitled to aceess under the terms
of this.-Protecti,ve Order. If Confidential Material is pfoduped without the designation attached,
the rnatcn'al shall be treatcd as Confidential from »thé time the i’roducing Party advisc_s |
.Complaint Counsel and Respondent’s Counsel in wrifing that such matetial should be so -
-demgnated and provides all the Parties w1th an appropriately labeled replacement The Parties

' shall return promptly or destroy the unmarked materials.

8. © - Material prc’>duced in this Matter may be designated as confidential by placing on.
-or affixing to the do¢ument con-téining such nlaterial (in such manner as will not interfere with.

the legibility thereof), or if an entire folder or bpx of documents is confidential by placing or
affixing to that folder or box, the designadon “-CONFIDENTfAL—FTC Docket No. 9327” or any
other appronn'ate noti.ce that considered to be confidential material. Conﬁdential inf_ormation
contained in electrdnic documents may also be designated as confidential by placing the -
designation “CONFIbENTIAL—FTC Docket No. 9327” or any other abpropdatg notice 'tna't
identifies this ,pfoceeding, on the‘faée of the CD or DVD or ofher medium on which the
documént is produccd The foregoing designation.of “CONFIbENT{AL-FTC'Docket No. 9327”
shall not be required for confidentiality to apply fo documents and mformatlon previously -
produced vo!untarlly or pursuant to a Civil Investlgatlve Demand or subpoena durmg the
investigational phrase preceding this Matter for which confidential treatmc;n’t was requested.

Masked.or otherwise redacted copies of documents may be produced where the portions deleted
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contain privileged matter, proVide‘d'that the copy produced shall indicate at the appropriate point

that portions have been deleted and the reasons therefor.

9. Confidential Material shall be disclosed only to: (a) the Administrative Law-
Judge presiding over this prbceeding, persbnnel -assisting the Adﬁinistrafive Lavx; Judge, tﬁe
_Commission and its employees, and personnei retained by the commissioh as experts or
consultants for this prdceeding, (b) judges and other court personnel of any court having
jurisdiction over any appellate proéeedings involving this matter, (c) court répoffers in this
matter, (dj outside counsel of record for Respondent, its associated attorneys @d other
“employees of its law ﬁrm(s), provided .tvhey are not employees of Respcindént; (e) Michael Shor,
: Polypore Special Counsel, (f) anyone retained to assist dutside counsel in the preparation_ of
hearing of this pro’ceedihg including consultants, provided they are not afﬁiiate_dlin any way With ’
_Responde_nt and have'sig_ped Exhibit A hereto, (g) any witness or deponent who may ha’vé
authored or.received the information in quegtion; (h) any i;idivid.ual who was in the diféct chain
of supervision of the aﬁthor at the ti-me the Discovery Material was created or received, except
that this provision does not permit disclosure of Industrial Growth partner or Warburg Pincus |
International ddcﬁmeﬁts to Polypore ér former Microporous personnel who would not otherwise
have had access to the Discovery Material; (i)-any employee ér: agent of the ﬁniity that createa or
received the Discovery Material; (j) anyone representing the author or'ret.;,ipicn.t of the DisF:oVery

~ Material in this Matter; and (k) any other Person(s) authorized in writing by the Producing Party. V

10.  Disclosure of confidential material to any person describe_d in Paragraph 9 of this
Protective Order shall be orily for the pﬁrpose_s’ of the preparation and hearing of this Matter, or
anylépp'eal therefrom, and for né other purpose whatsoever; provided; however, that the

~

-




Commission may, subject to taking appropriate steps to preserve the éonﬁdentiality of such
-material, use or disclosg confidential materials as provided by-its Rules of Practice; Sections 6(f)
and 21 of the Federal Trade Commission Act; or any other legal oBligation imposed 'upon the

Commission,

1. Inthe event that any Cénﬁdential Material is coﬁtained in any pleading, motion

exhibit or other paper filed or to be filed with the Secretary of thg Comnii'ss-ion, the Secretary

, shall 'bé so informed by the Party filing sﬁch papers; and such papers shall be filed under seal,
To the extent that such material Was .oﬁginally_submitted bya 'Fhird Party, the Party inc]udi ng
the Mateérials in its pai)érs shall immediately notify tl-ue submitter of sﬁch inclusion. ‘Conﬁdentigl
Material contained in the papers shéll- remain under seal until further ofdef of the Ad.ministrativc
[:aw Judge; provided, however, that such papers may be furnished to i)ersons or entities who
may receive Confidential Material -pursuant to Paragraphs 9 or 10. Upon or after filing any
paper containing Coﬁﬁdential Matgriél, the filing paﬁy shall file on the public record a duplicate

. copy of the paper that does nét rcx;cal confidential 111ateﬁal. Furth.er, 4if the protection of any |
such material expires, a Party may file on the public record a-duplicate copy which also containg

the formerly protected material.

2. If coﬁnse’l plaﬁé to iﬁtroduée into evidence at the hearing any.doc'ument or
transcript containing Confidentia) Mgteria! produced by anéther Party or by a Third Party, t];xey
shall provide ten (10) days advance notice fo the ofher_ Party or Third Party for purposes of
allowing that Party or Third Party to seek an order that the document or transcript be granted in
qé‘uﬁera treatment. If that Party of Third Party Wishes in camera treatment for the ddcument or
tranécﬁpt-, the Party or Third Party shall file an apj:ro_briaie motion -with‘ the Administrative Law.
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Judge. Where in camera treatment is granted, a dﬁplicgtg copy of such document or transcript

‘with thé Confidential Material cieléfed therefrom may be placed on the public record.

13, If any Party receives a discovery.request in an;)ther _proceeding that may require. '
the diﬁclosure'of Conﬁdential Material submiﬁed by'anqther Party or Third Party,ltllee recipicnt .
of the dichVCry request shall promptly notify the submitter of receipt of such request. Unless a
shorter time is rfxaudatf;d by an order.o-f a court, such notification shall be in'writing and be
rece-ived by the submitter at least 16 business days before production, and shall includé a copy of
this Protective Order and a cover letter that will apprise the submitter of its r';ghts.he.reunder.
Nothipg herein shall be construed as requiring the recipient of thg discovery request or anyone
else covered by this Order to challenge or appéal any order r.equi"ring_production of Confidential
Métériai, to subjeéct itself to any penalties for non-compliance with any such order, or té seek ;a'ny
‘relief from the Administrative Law Judge or tfxe Commission. The recipient shall_ not 6ppose the
submitt.er’s"efforts to challén'ge the disclosure of confidential mateﬁal. In addition, nothing

‘herein shall limit the applicability of Rule'4.11(e) of the Commission’s Rules of Practice, 16

CF.R. §4.11(e), to disébvery requests in another proceeding that are directed to the Commission.

1.4. At the time that any consultant'_o; other person retained té.assist cquns_e_l in the -
_prepargtion,of this action .conchludcs participation in thé a(;tion, such person shall return té :
counsel Iall copies of documéntéﬂ or portions th;are,of désignated confidential that are in the
possession of such persbn, together vﬁth all notes, mcrhora;nda or other papefs coqtainihg
. judicial rcview,-the parties shall return documents obtained in this action to their submitters,
p_royided, however, that the Commission’s obiigation to retuh documents shall be governed by -
the provisions of Rule 4.12 of the Rules of Przl_ctiqé, 16 C.F.R. §4.12.
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15.  The inadvertent production or disclosure of any Discovery Material, whicha.
Producing Party claims should not have been produced or disclqsed bécausc of a privilege, will
not be deemed to be a waiver of any privil-ege to which the Producing Party would have been
entiﬂed had the privileged Discbvery Material not inadvertently been produced or disclosed.
The ihadvertent Vproduction ofa privﬁeé_ed document shall not in itself be deemed a wai\l.er of

any privilEng applicable to any other documen_ts relatiﬁg to the subject matter,

16. .This. Protective Order shall not apply to the disclosure by a Producing Party or its

“counsel of its own Confidential Material.

17. The provisions of this Protective Order, insofar as they restrict the

communication and use of confidential discovery material, shall, without written permission of

"the submitter or further order of the Commission, continue to be binding after the conclusion of

ihis proceeding;

‘ORDERED: | | Dn '%W

D. Michae] Chappell
Administrative Law Judge

Date: Octobe; 23, 2008
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- Material also include the duty and obligation to:

a. maintain such Confidential Material in separate locked room(s) or locked
cabinet(s) when such Confidential Material is not being reviewed,

b. return such Confidential Material to Complaint Counsel or Respondent’s-
Outside Counsel, as appropriate, upon the conclusion of my assignment or
retention, or upon conclusion of this Matter and :

¢. - use such Confidential Material and the information contained therein
solely for the purpose of rendering coﬁsulting services to a Party to this
. Matter, including providing testimony in judicial or admlmstratlve
proceedmgs arising out of this Matter.

5. I am fully aware that, pursuant to Section 3.42(h) of'thé, ETC Rules of Practice, 16
C.F.R. § 3.42(h); my failure to comply with the terms of the Protective Order may constitute
contemptlof the Commivssi-on and may subject me to sanctions. _

Date:

_ Full Name [Typed or Printed]

Signature
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CERTIFICATE OF SERVICE

I hereby certify that on November 14, 2008, I filed via overnight courier and electronic
mail delivery an original and two copies of the foregoing Motion to Extend Time in Which to
Move to Limit Subpoena Served by Respondent Upon Third Party and to Seek Cost
Reimbursement, and proposed Order with:

Donald 8. Clark, Secretary

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue, NW, Rm. H-135
Washington, DC 20580

secretary@ftc.gov

I hereby certify that on November 14, 2008, I delivered via overnight courier and
electronic mail delivery two copies of the foregoing Motion to Extend Time in Which to Move to
Limit Subpoena Served by Respondent Upon Third Party and to Seek Cost Reimbursement, and
proposed Order to:

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580
oalj@ftc.gov

I hereby certify that on November 14, 2008, I served via overnight courier and electronic
mail delivery a copy of the foregoing Motion to Extend Time in Which to Move to Limit
Subpoena Served by Respondent Upon Third Party and to Seek Cost Reimbursement, and
proposed Order on:

Eric D. Welsh, Esquire

Parker Poe Adams & Bernstein, LLP
Three Wachovia Center

401 S. Tryon Street, Suite 3000
Charlotte, NC 28202
ericwelsh@parkerpoe.com

Steven A. Dahm, Esquire
Federal Trade Commission
Bureau of Competition
Mergers II Division

601 New Jersey Avenue, NW
Washington, D.C. 20001

sdahm@ftc.gov
Date: November 14, 2008 %)/ /J c /@W
Neil C. Schur

SL1 884054v1/008444.00930



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of )
) Docket No. 9327
Polypore International, Inc. )
a corporation. )
)
ORDER

Upon consideration of the motion of EnerSys, it is hereby ordered that the time in
which EnerSys may move to limit the 'subpoena issued by Respondent, Polypore International,
Inc., and/or to seek cost reimbursement, with respect to locating and producing documents in
compliance with said subpoena, is extended to and including December 16, 2008.

ENTER:

Administrative Law Judge D. Michael Chappell
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