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Alan J. Phelps
U.S. Department of Justice-

P.0O. Box 386
Washington, DC-20044
FAX: 202-514-8742
Alan.Phelps@usdoj.gov
PHONE: 202-307-6154
Attorney for Plaintiff United States of America
UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA
UNITED STATES OF AMERICA,
‘ Case No.: 2-08-CV-1274
Plaintiff,
v. STIPULATED JUDGMENT AND
ORDER FOR PERMANENT

PLANET EARTH SATELLITE, INC., INJUNCTION
also doing business as TEICHERT

MARKETING, and

THOMAS TEICHERT, individuall
and as an officer of PLANET EARTH
SATELLITE, INC.,

Defendants.

Plaintiff, acting upon notification and authorization to the Attorney General by
the Federal Trade Commission (“FTC” or the “Commission™), has commenced this
action by filing the complaint herein, and defendants Planet Earth Satellite, Inc., and
Thomas Teichert, have waived service of the summons and complaint. Plaintiff, and
the above-named Defendants, have agreed to settlement of this action.

THEREFORE, on the joint motion of the parties, it is hereby ORDERED,
ADJUDGED AND DECREED as follows:

FINDINGS
1. This Court has jurisdiction over the subject matter and the parties

pursuant to 28 U.S.C. §§ 1331, 1337(a), 1345, and 1355, and 15 U.S.C. §§




W 00 -1 O Wt R W RN =

N T S T & N o B S I - B o B oS B o B L e e e e e i e e e ey
0 ~1 O L B W N = O N e Yy B W = O

45(m)(1)(A), 53(b), 56(a), and 57b.

2. Plaintiff, and Defendants consent to jurisdiction and venue in this
District.
3. The activities of Defendants are in or affecting commerce, as defined

in Section _4 of the FTC Act, 15 U.S.C. § 44,

4. The complaint states a claim upon which relief may be granted
against Defendants under Sections 5(a), 5(m)(1)(A), 13(b), and 19 of the Federal
Trade Commission Act (“FTC Act™), 15 U.S.C. §§ 45(a), 45(m)(1)(A), 53(b), and
57b. _

6. Defendants have entered into this Stipulated Judgment and Order for
Permanent Injunction (*‘Order”) freely and without coercion. Defendants further
acknowledge that they have read the provisions of this Order and are prepared to
abide by them.

7. Defendants hereby waive all rights to appeal or otherwise challenge
or contest the validity of this Order.

8. Defendants have agreed that this Order does not entitle Defendants to
obtain attorneys’ fees as a prevailing party under the Equal Access to Justice Act,
28 U.S.C. § 2412, as amended, and Defendants further waive any rights to
attorneys’ fees that may arise under said provision of law.

9. Entry of this Order is in the public interest.

DEFINITIONS

For the purpose of this Order, the following definitions shall apply:

1. “Asset” means any legal or equitable interest in, or right or claim to,
any real or personal property, including without limitation, chattels, goods,
instruments, equipment, fixtures, general intangibles, leaseholds, mail or other
deliveries, invento'ry, checks, notes, accounts, credifs, contracts, rececivables, shares

of stock, and all cash, wherever located.

Page 2 of 13




N 00 1 Y U W N

N NN NN NN e e e el bk ek b e
oo .~ (=) Lh = w no [ < O oo ~J L= n EEN L2 [\ — o

2. “Customer” means any person who 1s or may be required to pay for

goods or services offered through telemarketing.

3. “Defendants” means Planet Earth Satellite, Inc., and Thomas
Teichert.
4. “Established business relationship” means a relationship between the

seller and a person based on: (a) the person’s purchase, rental, or lease of the
seller’s goods or services or a financial transaction between the person and seller,
within the eighteen (18) months immediately preceding the date of the
telemarketing call; or (b) the person’s inquiry or application regarding a product or
service offered by the seller, within the three (3) months immediately preceding the
date of a telemarketing call.

5. “National Do Not Call Registry” means the National Do Not Call
Registry maintained by the Federal Trade Commission pursuant to 16 C.F.R.

§ 310.4(b)(1)(iii)(B). |

6. “Outbound telephone call” means a telephone call initiated by a
telemarketer to induce the purchase of goods or services or to solicit a charitable
contribution.

7. “Person” means any individual, group, unincorporated association,
limited or general partnership, corporation, or other business entity.

8. “Representatives™ means Defendants’ successors, assigns, officers,
agents, servants, employees, and those persons in active concert or participation
with them who receive actual notice of this Order by personal service or otherwise.

9. “Seller” means any person who, in connection with a telemarketing
transaction, provides, offers to provide, or arranges for others to provide goods or
sefvices to the customer in exchange for consideration, whether or not such person
is under the jurisdiction of the Federal Trade Commission.

10.  “Telemarketer” means any person who, in connection with
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telemarketing, initiates or receives telephone calls to or from a customer or donor.

11. “Telemarketing” means a plan, program, or campaigﬂ which is
conducted to induce the purchase of goods or services or a charitable contribution,
by use of one or more telephones and which involves more than one interstate
telephone call. The term does not include the solicitation of sales through the
mailing of a catalog which: contains a written description or illustration of the
goods or services offered for sale; includes the business address of the seller;
includes multiple pages of written material or illustrations; and has been issued not
less frequently than once a year, when the person making the solicitation d.}oes not
solicit customers by telephone but only receives calls initiated by customers in
response to the catalog and during those calls takes orders only without further
solicitation. For purposes of the previous sentence, the term “further solicitation”
does not include providing the customer with information about, or attempting to
sell, any other item included in the same catalog which prompted tﬁe customer’s
call or in a substantially similar catalog.

12.  The “Telemarketing Sales Rule” or “Rule” means the FTC Rule
entitled “Telemarketing Sales Rule,” 16 C.F.R. § 310, attached hereto as Appendix
A, or as it may be amended.

ORDER

1. PROHIBITION AGAINST ABUSIVE TELEMARKETING
PRACTICES |

IT IS ORDERED that, in connection with telemarketing, Defendants and
their Representatives are hereby permanently restrained and enjoined from
engaging in, causing other persons to engage in, or assisting other persons to
engage in, violations of the Telemarketing Sales Rule, including but not limited to:

A. Initiating any outbound telephone call to any person at a telephone

number on the National Do Not Call Registry unless the seller proves that:

Page 4 of 13




O 00 1 O Lt AW

[ R N T N T N T N T N T N T o T L T e O o T S g S G S VT Gy 'y
v <IN | N ()] W b o S \D (o o] | Sy Lh W N = D

1. the seller has obtained the express agreement, in writing, of
such person to place calls to that person. Such written agreement
shall clearly evidence such person’s authorization that calls made by
or on behalf of a specific party may be placed to that person, and shall
include the telephone number to which the calls may be placed and
the signature of that person; or
2. the seller has an established business relationship with such
person and that person has not previously stated that he or she does
not wish to receive outbound telephone calls made by or on behalf of
the seller; or |
B. Initiating any outbound telephone call to a person when that person
has previously stated that he or she does not wish to receive an outbound telephone
call made by or on behalf of the seller whose goods or services are being offered or
made by or on behalf of the charitable organization for which a charitable
contribution is being solicited; or
C. Initiating any outbound telephone call to a telephone number within a
given area code without first paying the required annual fee for access to the
telephone numbers within that area code that are on the National Do Not Call
Registry; and
| D. Abandoning any outbound telephone call to a person by failing to
connect the call to a live operator within two seconds of the person’s completed
greeting, unless the following four conditions are met:
1. Defendants or their Representatives employ technology that
ensures abandonment of no more than three percent of all calls answered by a
person, measured per day per calling campaign;
2. Defendants or their Representatives, for each telemarketing

call placed, allow the telephone to ring for at least fifteen seconds or four rings
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before disconnecting an unanswered call;
| 3. Whenever a live operator is not available to speak with the
person answering the call within two seconds after the person’s completed greeting,
the seller or telemarketer promptly plays a recorded message that states the name
and telephone number of the seller on whose behalf the call was placed; and
4, Defendants retain records, in accordance with 16 C.F.R. §
310.5 (b)-(d), establishing compliance with the preceding three conditions.

Provided, however, that if the Commission promulgates any rule that
modifies or supersedes the Telemarketing Sales Rule, in whole or part, Defendants
shall comply fully and completely with all applicable requirements thereof, on and
after the effective date of any such rule.

II. CIVIL PENALTY

IT IS FURTHER ORDERED that:

A. Judgment in the amount of Seven Million, Ninety Four Thousand,
Three Hundred Fifty Four Dollars ($7,094,354) is hereby entered against
Defendants Planet Earth Satellite, Inc., and Thomas Teichert as a civil penalty,
pursuant to Section 5(m)(1)(A) of the Federal Trade Commission Act, 15 U.S.C.

§ 45(m)(1)(A). Based upon Defendants’ sworn representations in financial
statements provided to the Commission, full péyment for the foregoing is
susperided except for Twenty Thousand Dollars ($20,000), contingent upon the
accuracy and completeness of the financial statements as set forth in subparagraph
E and F of this Paragraph.

B. Within five (5) days of receipt of notice of the entry of this Order,
Defendants Planét Earth Satellite, Inc., and Thomas Teichert, shall transfer a total
of Twenty Thousand Dollars ($20,000) in the form of a wire transfer or certified or
cashier’s check made payable to the Treasurér of the United Stétes. The check or

written confirmation of the wire transfer shall be delivered to: Director, Office of
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Consumer Litigation, U.S. Department of Justice Civil Division, P.O. Box 386,
Washington, DC 20044. The cover letter accompanying the check shall include the
title of this litigation and a reference to DJ# 102-3466. Such transfer by
Defendants shall constitute partial satisfaction of the judgment against the
Defendants.

C. Defendants shall cooperate fully with Plaintiff and the Commission
and its agents in all attempts to collect the amount due pursuant to this Paragraph if
Defendants fail to pay fully the amount due at the time specified herein. In such an
event,-Deféndants agree to provide Plaintiff and the Commission with their federal
and state tax returns for the preceding two years, and to complete new standard-
form financial disclosure forms fully and accurately within ten (10) business days
of receiving a request from Plaintiff or the Commission to do so. Defendants
further authorize Plaintiff and the Commission to verify all information provided on
the financial disclosure forms provided by Defendants with all appropriate third
parties, including but not limited to financial institutions.

D.  Upon payment by Defendants as provided in subparagraph B of this
Paragraph, the remainder of the judgment against the Defendants shall be
suspended subject to the conditions set forth in subparagraph E and F of this
Paragraph.

E. Plaintiff’s agreement to this Order is expressly premised upon the
truthfulness, accuracy, and completeness of Defendants’ sworn financial statements
and supporting documents submitted to the Commission and dated February 20,
2007, and August 15, 2007, all of which include material information upon which
Plaintiff relied in negotiating and agreeing to this Order.

F. If, upon motion by Plaintiff, this Court finds that Defendants failed to
disclose any material asset, materially misrepresented the value of any asset, made

any other material misrepresentation or omission in the sworn financial statements
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described above, then this Order shall be reopened and ans suspension of the
judgment shall be lifted for the purpose of requiring payment of a civil penalty in
the full amount of the judgment ($7,094,354) by any Defendant who made such
material misstatement or omission, less the sum of all amounts paid to the
Treasurer of the United States pursuant to subparagraph B of this Paragraph.
Provided, however, that in all other respects this Order shall remain in full force
and effect, unless 6therwise ordered by the Court.

G.  Inaccordance with 31 U.S.C. § 7701, Defendants are hereby
required, unless they have done so already, to furnish to Plaintiff and the FTC their
taxpayer identifying number(s) (social security numbers or employer identification
numbers) which shall be used for purposes of collecting and reporting on any
delinquent amount arising out of Defendants’ relationship vﬁth the government.

H.  Defendants agree that the facts as alleged in the complaint filed in
this action shall be taken as true in any subsequent litigation filed by Plaintiff or the
Commission to enforce their rights pursuant to this Order, including but not limited
to a nondischargeability complaint in any subsequent bankruptey proceeding.

1. Proceedings instituted under this Paragraph are in addition to, aﬁd not
in lieu of, any other civil or criminal remedies as may be provided by law,
including any other proceedings that the Plaintiff may initiate to enforce this Order.

ITI. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED that for a period of five (5) years from the
date of entry of this Order, Defendants, and their successors and assigns, shall
maintain and make available to the Plaintiff or Commission, within seven (7) days
of the receipt of a Writtén request, business records demonstrating compliance with

the terms and provisions of this Order.
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IV. DISTRIBUTION OF ORDER BY DEFENDANTS AND
ACKNOWLEDGMENTS OF RECEIPT

IT IS FURTHER ORDERED that Defendants, and their successors and
assigns, shall within thirty (30) days of the entry of this Order, provide a copy of
this Order with Appendix A to all of their owners, principals, members, officers,
and directors, as well as managers, agents, servants, employees, and attorneys
having decision-making authority with respect to the subject maﬁer of this Order;
secure from each such person a signed statement acknowledging receipt of a copy
of this Order; and shall, within ten (10} days of complying with this Paragraph, file
an affidavit with the Court and serve the Commission, by mailing a copy thereof, to
the Associate Director for Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Ave., N.-W., Washington, D.C. 20580,
setting forth the fact and manner of its compliance, including the name and title of
each person to whom a copy of the Order has been provided.

V. NOTIFICATION OF BUSINESS CHANGES

IT IS FURTHER ORDERED that each Defendant, and its successors and
assigns, shall notify the Associate Director for Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, 600 Pennsylvania Ave., N.W., Washington,
D.C. 20580, at least thirty (30) days prior to any change in such Defendant’s
business, including, but not limited to, merger, incorporation, dissolution,
assignment, and sale, which results in the emergence of a successor corporation, the
creation or dissolution of a subsidiary or parent, or any other change, which may
affect such Defendant’s obligations under this Order. |

VI. NOTIFICATION OF INDIVIDUAL’S AFFILIATION

IT IS FURTHER ORDERED that Defendant Thomas Teichert shall, for a

period of five (5) years from the date of entry of this Order, notify Associate.

Director for Enforcement, Burcau of Consumer Protection, Federal Trade
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Commission, 600 Pennsylvania Ave., N.W., Washington, D.C. 20580, within thirty
(30) days of his affiliation with a new business or employment whose activities
include telemarketing or his affiliation with a new business or employment in -
which his duties involve the sale or offering for sale of satellite programming.
ViI. COMMUNICATION WITH DEFENDANTS

IT IS FURTHER ORDERED that for the purposes of compliance
reporting, Plaintiff and the Commission are authorized to communicate directly
with Defendants.

VIII. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby agrees

to bear its own costs and attorneys’ fees incurred in connection with this action.
IX. SEVERABILITY |

IT IS FURTHER ORDERED that the provisions of this Order are separate
and severable from one another. If any provision is stayed or determined to be
invalid, the remaining provisions shall remain in full force and effect.

| X. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this

matter for purposes of construction, modification and enforcement of this Order.
XI. COMPLETE SETTLEMENT

The parties hereby consent to entry of the foregoing Order which shall
constitute a final judgment and order in this matter. The parties further stipulate
and agree that the entry of the foregoing Order shall constitute a full, complete and

final settlement of this action.
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JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and

against Defendants, pursuant to all the terms and conditions recited above.
IT IS SO ORDERED.

DATED:

UNITED STATES DISTRICT JUDGE
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FOR THE DEFENDANTS:

N

Ll

by Thomas Teichert, President ’

Y
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Respectfully submitted,
FOR THE UNITED STATES OF
AMERICA:

OF CO SEL:
oémc

Assogia:ce Director for Marketing
Practices

(Goasel Pry i

GARY IVENS
Attorneys, Federal Trade Commission

GREGORY G. KATSAS
Acting Assistant Attorney General

600 Pennsylvania Ave, NN'W. N~

Washington, DC 20580 Assistant U.S. Attorney for the
District of Arizona
Bar Number:
Two Renaissance Square
40 North Central Ave., Suite 1200
Phoenix, AZ 85004
Phone: 602-514-7500

EUGENE M. THIROLF
Director
Office of Consumer Litigation

KENNETHL. JOST
Deputy Director

Office of Conium§r Litigation

ALAN J. PHELPS
Trial\Attorney

Office of Consumer Litigation
U.S. Department of Justice
P.O. Box 386

Washington, DC 20044
Phone: 202-307-6154
Alan.Phelps@usdoj.gov
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Appendix A

Federal Trade Commission

PART 310—TELEMARKETING SALES
RULE -

Bac. .

210.1 Scope of regulations in this part,

310.2 Definitions.

310.8 Deceptive telemarketing actg or prac-
tlees, -

2104 Abusive telsrnarketing ects or prac-
© tices.

810.6 Recordkeeying requirsments,

910.6 Exemptions.

210.7 Actlone by states and private persons,

§310.1

8108 Fee for access to the Natlonal Do Not
Call Ragistry.
3100 Beverability.
AUTEoRITY: 15 U.5.C. 101-5108,
BODROE: B8 FR 4663, Jan. 29, 2003, unless
otherwiep noted.

§310,1 Scope of regulations in this-
part.

This part Implements the Tele-
marketing and Cooswumher Frand and
Abuge Prevention Act, 15 U.S5.0. 6101-
6108, as amended.
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§310.2

48108 Definitions.

{n) deguirer means B business organi-
zation, financial inmstitntion, or an
agent of & business organization or fi-
nancial institution that has aunthority
from an organizstion that operates or
licenees & credit card system to author-
ize merchanta to acoept, transmit, or
process payment by credit card
through the coredit card system for
mongy, goods Or services, or anything
else of value.

(b)) Attorney General meens the chief.

Jegal officer of a, state.

{c) Billing information means any data
that snables any person t0 ACCESS &
customer's or donor’s acaonnt, such as
& credit card, checking, savings, share
or similar acoount, ntility bill, mort-
eage loan account, or debit card.

(8) Calier identification service means a
gorvice thet allows 2 telsphone Bub-
acriber to have the telephone number,
and, where avallable, name of the call-

ing party transmitied contempors-
necnsly with the telephone call, and
displayed on a device in or eum;ectad
“to the subseribex's telephone,

(¢8) Cardholder means & person to
whom & credit card is issued or who is
suthorized to use & credit card on be-
half of or in sddition to the person to

" whom the oredit card is lsened.

() Charilable coniribution means any
denstion or gift of monsy or any other
thing of value,

(2) Commission means the Federal
Trade Commission.

(hy Credit tneans the right granted by
a creditor to a debtor to defer payment
of debt or to incur debt and defer its
payment.

(1) Credit card means any card, plate,
coupon boolk, or other credit device ex-
Isting for the purpose of obtaining
rmoney, property, labor, or services on
credit.

() Credit.card soles draft means any
reeord or evidence of a credit ca.rd
transaction.

(X) Credit card system meapns any
methed or procedure used to process
cradit card transactione involving ored-
it cards lasued or licensed by the oper-
ator of that system.

(1) Customer means any person who is
or mey be reguired to pay. for goods or
gervices offered through tole-
marketing.

16 CFR Ch. | {1~1-0B Edifion)

(m} Donor means any person goliclted
to male a charitable contribution,

(u) Esigblished business relafionshin
means g relationship between & eellsr
and a consumer based on:

(1) the consumer's purchass, rental,
or leass of the seller's goods or services
or & fnanaial transaction betwesn the
consumer and seller, within the eight-
eon (18) months immediately praceding
the date of a telemarketing call; or

{3) the consomer's inguiry or applica-
tlon regarding & product or service of-
fered by the seHer, within the thres (3)
months immedistely preceding the
date of a telemarketing call,

{0) Free-to-pay conversion means, in
an offer or agreemeant to sell or provide
any goods bpr services, a provislon
under which s cnstomer receiver a
yproduct or sarvioa for free for an initial
pericd and will inour an oblgation to
pay for the protuct or service if he or
ghe does not taks effirmative action to
eancel before the end of that period.

" (p) Investment opportunity means any-

thing, tangible or intangible, that is of-
fered, offered for eals, sold, ar traded
besed wholly or in part on representa-
tions, either express or implied, ebout
past, pragant, or futurs income, profit,
or sppreciation.

(@) Material means likely to0 affect a
person's choice of, or conduct regard-
ing, goods or ssrvices or & chn.rita.hla
contribation.

(r) Merchant means & perscn who is
authorized under a written contract
with an acguirsr to honor or eccepd
credit carde, or to transmit or process
far pryment credit card payments, for
the purchase of goods or services or &
charitable contribution.

{8) Merchani agreement means a writ-
ten contract betwsen a merchant and
an acquirer o honor or acespt credit
cards, or to trapemit or provess for
payment. credit card payments, for the
purchiase of gooids or sexrvices or a char-
itable contribution,

(t) Negative opfion feature means, in
an offer or agresment to sell or provide
any goode or services, a provision
under which the customer’s sllence or
failure &0 take an affirmative action to
rejact goods or services or to cancel the
gereement is interpreted by the seller
as acesptance of the offer.
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Federal Trade Commission

(w) Outbound telephone coll means &
telsphons call initdated by & tele-
. marketer to induce the porchass of
goods or asrvices or to solicit a chard-
table contribution,

{v) Person ruesns any individual,
groun, nnincorporated association, lim-
ited or general partnership, corpora-
tion, or other business entity.

(w) Preacguired account information
means any information that enables a
geller or telemarketer Lo cause &
chargs to be placedl against s cus-
tomer's or donor's account without ob-
taining the acopunt number divestly
from the customer or donor during the
telemarketing transactlon pursoant to
which the account: will be charged.

(%) Prize moans anything offered, or
purportedly offered, and given, or pur-
portedly given, to a person by chance.
For purposses of this definition, chance
existe i & person is goaranteed to re-
ceive An item and, at the time of the
cffer or purported offer, the tele-
merieter doss not identify the spacific
item that the person will receiva.

(¥) Prize promotion means;

Q) A sweepstakes or other game of
chanoe; or

(2) An oral or written express or im-
plied representation that & perscn has
won, has been eelected to recelvs, or
may be eligible 1o receive & prize or
purported prize,

{g} Seller means any person who, in
connection with a telemerketing trans-
action, provides, offers to provide, or
arranges for others to provide goods or
services to the cnstomer in exchange
for consideration.

(an) State meane any state of the
United Btates, the Distriet of Ceolum-
bia, Puerte Rico, the Northern Mariana
Islands, and any territory or possession
of the United Btates,

{bb) Telemarketer means any Persdn
who, in connection with telemarksting,
initiatee or receives telephone calls to
or from a enstomer or donor.

{co) Telemariceting means a plan, pro-
gram, or cempaign which is congducted
to induce the purchasse of goods or pexrv-
ices or a charitable contribution, by
use of one or more telephones and
which involves more than one inter-
stase telephone call. The term does not
include the sclicitation of sales
through the mailing of a catalog

'§3103

which: contains a written description
or Nustration of the poods or services
offered for sele; inciudes the business
addreas of the seller; includes multiple
pages of written material or illustra~
flong; and has been issued not less fre-
guently tlian once & year, when  the
parson making the soliciiation does
not soliclt customers by telephons but
only receives calls initiated by cume-
tomers in response to the catalog and
during those calls takes orders only
without further solicitation. For pur-
poses of the previous sentence, the
term “further solicitation' doss not
inplude providing the customer with-
information abont, or sttempting to
gell, any other item inciuded in the
pame catalog which prompted the cus-

‘tomer's call or in e substantislly aimi-

1ar catalog.

(dd) Upselling means soloiting the
parehass of goods or services following
an initial transaction dnring e single
telephone call, The upseli is a separate
telemarketing transaction, not a con-
tinustion of the initial transaction. An
vexternal wupsell" is a ' solicitation
made by or on behalf of a peller dif-
ferent from the-seller in the initial
transaction, regardless of whether the
initial transaction snd the subseguent
solicitation are mads by the same tole-
marketer. An “internal upsell is s so-
lioitation mads by or on behalf of the
same seller a5 in the initisl trans-
aotion, regardless of whether the ini-
sl transpction and subsequnent aolici-
tatlon Are made by the same tele-
marketer.

$310,3 Deceptive telemarketing acis or
practices.

(&) Prohibiied deceptive ielemorkeling
acts or practices. It I8 a deceptive tele-
marketing act or practice and a violse-
tion of this Rule for any seller or tele-
mearketer to engage in the following
conduot:

(13 Before & customer prys? for goods
or asrvices offered, falling to disclose

1When & ssller or telemarketer uses, or di-
racts & oustomsr to vse, & coarier to trans-
port payment, the saller or telomarketer
mest maeike the disciosuras reguired by
§310,3(a)(1) befors pending a courler to plck
up payment or authorieation for paymant, or

Continued
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§310.3

truthfully, in 2 clear and conspicnous
mannaer, the following material infor-
mation:

() The total costd to purchans, Te-
ceiva, ar nse, and the gquantity of, any
goods or services that are the subjact
of the sales offer;

(if) All material restrictions, Imita-
tions, or conditions to purchaze, re-
celve, or use the goods or services that
are the subject of the sales offer;

(11i) I the seller has & policy of not
making rsfunds, canceblations, ex-
changes, or repurchases, A staternent
informing the customer that this is the
seller's policy; or, if the seller or tele-
marketer mpakes & ropresentation
about & refund, cancellation, exchange,
or repurchase policy, a statement of all
material tarms and conditions of such
. poliey;

(iv) In any prize promotion, the odds
of being able to receive the prize, and,
if the odds are rob calculsble in ad-
vange, the factors used in calculating
the odds; thet no purchase or payment
is required to win & prize or to partici-
pate in a prige promotion and that any
purchase or payment will not incraase
the person’s chances of winning; and
the no-purchessmo-payment method of

.participating in the prize promotion
with sither inetructions on how to par-
ticipate or sn addreps or local or toli-
free telephone number to which cus-
tomers may write or call for informa~
tion on how to participate;

(v) All material costs or conditions
$0 receive or redeem & prize that is tha
subject of the prize promotion;

(v1) In the esle of any goods or serv-
ices represented to protect, insure, or
otherwise -limit a customer's Uabillty
in the event of nneuthorived use of the
customer's credit card, the Hmits on o
cardholder's Hability for unanthorized
nee of & aredit card pursuant to 16
U.8.0, 1848; and

{(vil) I the offer-inclndes a negative
option feature, all material terms and

directing & customer to have a couvier plek
uyp payment or anthorizetion for payment.

2Per offers of consumer aredit products
pubject to the Trath in Lending Act, 16
U.8.C. 1601 e seg., and Regulation 2, 12 OFR
236, comnliance with the disclosurs require-
ments under the Truth in Lending Act and
Regulation Z shell constitute comypliance
with §310.3(2.313(1) of this Rule.
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conditions of the negative optlon fea-
turs, including, but not limited to, the
fact that the customer's account will
be charged unless the customer takes
an affirmative action to avold the
charge(s), the data(s) the charge(s) will
bs submitted for payment, and the epe-
cifle ateps the customer ranst take to
avoid the chexga(s).

(%) Misrepragenting, dlrectly or by
impHeation, in the male of goods or
services any of the following material
information:

{) The total costs to purchase, re-
celve, or nse, and the guantity of, any
goods or services that are the a-u‘bjact.
of & sales offer;

{i1) Any material restriction, Umita-
tion, or condition to purchase, recelve,
or use goods or services that are the
subiect of & sales offer;

(i) Any materiesl espect of the per-
formanos, efficacy, natore, or central
ciaracteristics of goods or eervices
thet ere the subject of a sales offer;

vy Any material aspect of the na-
ture or terms of the seller's refund,
canceliation, exchange, or repurchabe
policies;

(v) Any material aspect of a prize
promotion including, but not limited
t0, the odds of being able to receive a
prize, the nature or velue of & prize, or
that & purchase or payment is required
to win a prize or to participete In a
prive promotion;

{v]) Any materisl sspect of a1 jnvest-
ment opportumity Including, but not
limited to, risk, lquidity, eernings po-
tential, or profitabiiity;

(vii) A esller's or telemarketer's af-
flliation with, or endorserment; or spon-
sorsblp by, any person 6T government
enfity;

(vii) That sny customer needs of-
fared goods or services to provide pro-
testions a customer already hos puren-
ent to 15 T.B.C. 1648; or

{ix) Any materiel aspect of s nega-
tive option feature imcluding, but nob
limited to, the fact that the customer's
acoount will be charged unlass the cus-
tomer takes an affirmative action to
avold the charge(s), the dats(s} the
charge(s) will be submitted for pay-
ment, and the specific steps the cus-
tomer must take o avold ths
charge(s}).
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{3) Causing billing informsation to be
submitted for payment, or cellecting or
attempting to collect payment for
goods or services or a charitabls con-
tribution, directly or indirectly, with-
cut the custormer's or donor's express
veriflable anthorization, except when

the method of payment nsed is a credit:

cerd sobject bto protesctions of ths
Truth in Lending Aot and Regulation
2,3 or & debit card subject to the pro-
tections of the Hlectrondc Fund Trans-
fer Act and Regulation E.f Such aun-
thorization Ehell be deemed verifianble
if any of the following means 18 em-
ployed:

(1) Express written suthorization by
the custamer or donor, which includes
the enstomer's or donor's slgnatuora; d

{11) Bxpress oral anthorization which
is sudio-recorded and made available
upon request to the customer or donor,
and the customer's or donor's banlk or
other blling entlty, and which evi-
dences clearly both the customer's or
‘donor's suthorization of payment for
“the goods or Bervices or charitabls con-
tributlon thet are ths subject of the
telemearkeating transaction and the cus-
torer's or donod's reoceipt of all of the

following information:

{A) The number of debifs, chargas, or
payments ({f more than one);

(B) The @ate(s) the debit(s),
charga(s), or payment(s) will be sub-
mitted for payment;

(0) Theé amount(s) of the debit(s),
charge(s), or paymenty(s);

(D) The customer's or donor's name;

(B> The customer's or dopor's billing
information, identified with sufficient
specificity puch that the customer or
donor nndersteands what accomnt will
be ussd to collect payment for the
goods or pervices or charitable con-
tribution that are the subject of the
telemarketing transaction;

$Truth in Lending Act, 15 U.B.C. 1601 &
s29., and Regulation Z, 12 CFR part 228.

1Electronic Fund Tranmfer Act, 15 U.B.CL

égga &f 3e¢., and Regulation B, 12 CFR part

AFor purposes of this Ruls, the term ''sig-
nature™ shall fnclude an siectronic or digital
form of signsture, to the extent that such
form of slgnatere i recognized as a velid sig-
naturs under epplicable federal law or state

- oontract law. -
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(F) A telsphone number for customer
or donor inguiry that ie answered du
ing norrnal business hours; and

() The date of the customer's or do-
nor's oral aunthorization; or

{ii) Written confirrmation of the
transnction, identified in a clear End
conspicuous manner as such on the
putslde of the envelope, sent to the
customer or donor vis first class mail
prior to the submission for payment of
the customer's or donor's billing infor-
msation, and that includes &il of the in-
formation contained 1
§5310.8(2)(3)(iXAMG) and a clear and
conspicuone Eiatement of the proce-
dures by which the customer or donor
can obtain a refund from the seller or
telamarksater or charltable organiza-
tion in the event the confirmation is
Inasourate; provided, however, that this
mseens of auntherization shall not be
desmed veriftable in instances in which
goods or services are offered in a trans-
action involving a fres-to-pay conver-
:iiun and preacquired account informa-

oD.

) Making & faige or misleading
staterment to induce any person to pay
for gaods or services or to induce &
charitable contribntion.

(b) Assisting and facilitating. 1t is a de-
ceptive telemarkefing act or practice
and a viglation of this Runle for & per-
son to provide sobstantial assistance or
support to any peller or telemarketer
when that peraon knows or consciously
avolds knowing that the seller or tele-
marketer is engaged in any aet or prac-
tice that violates §§310.8(a), () or (d),
or §310.4 of thie Rule,

(0) Credit card loundering, Bxcept a8
exprensly permitted by the appiicable
crellit card syetem, it i8 & deceptive
telemarketing &ct or practice and &
violatlon of this Ruls for:

(1) A merchant to present to or de-
posit into, or cause another to present
to or deposit into, the credit card sys-
tem for payment, a credit card sales
dreft generated by a telemarketing
transaction that i not the result of &
telemarketing credit card fransaction
between the cardholder and the mer-
chant;

(2) Any person to employ, soliclt, or
otherwise catse a merchant, or an em-
ployes, representative, or agent of the
merchant, to present to or deposit into
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the aredit cerd system for payment, &
credit card smles draft generated by &
telernarketing transsction that is not

the result of & telemarketing oredit’

card transaction betwesn the oard-
holder and the merchant; or

{3) Any.person to cbiain access to the
credit card systern through the uee of &
bueiness relationship or an affiliation
with & merchant, when such access is
not anthorized by the merchant agree-
-Eent or the applioeble credit cerd sys-

m. .

(3) Prohibited deceptive acls or prac-
tices in the soliciiation of chariiable con-
irtbutions, It is & frandolent chariteble
solicitation, a deosptive telemarketing
sct or practice, and & viclatlon of this
Rule for any telemarketer soliciting
chariteble contributions tv mierepre-
sent, direot]ly or by lmplication, eny of
the following material information:
~ {1) The nature, purposs, or mission of
any entity on hehalf of which a chari-
table contribation is being requested;

(2) That any charltable contribotion
is tax dednetible in whole or in part;

(3) The purpoes for which any chari-
table contribntion will be used;

(4) The percentage or amount of any
charitable contribution that will go to
g cheritable organization or to any
particular charitable program;

{6} Any matorial aspsct of B prize
promotion including, but not limited
to: the odds of belng able to recelve a
prize; the nature or velae of a prize; or
that a charitabla contribution is re-
quired to win a prize or to participate
in a prize promotion; or

(6) A charitable organization's or
telemarketer’s affilintion with, or en-
dorgement or sponsorship by, eny per-
son or governyment entity.

§8104 Abusive telemarketing acis or
practices.

(a) Abuslve conduct generally. It 18 an
abusive telemarketing act or practice
and & violation of this Rule for any
saller or telemariceter to engage in the
following conduct:

(1) Threats, intimidation, or the use
of profane or Gbacene languags;

(2 Roguesting or receiving payment
of any fee or consideration for goods or
pervices represented to remove deroga-
tory information from, or improve, &

16 CFR Ch. | (1-1~08 Edition)

person’s credit history, credit record,
or credit rating until:

(1) The time frame in which the selexr
has representsd ell of the goods or
services will be provided to that person
has expired; and

(i) The reller has provided the person
with documentation in the form of a
consumer report from a4 consumer re-
porting ageney demonstrating that the
promised results have been achieved,
puch report baving baen lssusd mors
than six months affer the resnlts were
echisved, Nothing in this Rule should
b construed to affect the requirement
iy the Fair Credit Reporting Act, 15
U.B.C. 1881, thet & consumer report
may only be obtained for a specified
permissible purpose;

(3) Requssting or receiving payment
of any fes or consideration from a per-
son for goods or services represented to
Tscover or otherwise assist in the re-
tuwrn of money or any other item of
value paid for by, or promised to, that
person in a previous itelemarketing
transaction, watil seven (7) business
days after puch money or other item is
gdeliversd to that peraon. This provision
ghall not apply o goods or services
provided to a person by a licemsed st~
torney;

(4} Requesting or recelving payment
of any fee or consideration in advance
of obtaining a loan or other extension
of credit when the eeller or tele-
marketer has guarantesd or rep-
resented a high likelthood of success in
obtaining or arranging & loan or other
ertansion of credit for a person;

{6) Disclosing or receiving, for con-
gideration, unencrypted oonsumer Ac-
count numbers - for uses i tele-
rparketing;, provided, however, that this
paragraph shall not apply to the disclo-
gure or receipt of a customer's or do-
ner's bllling information to process &
payment for poods or services or a
charitable coniribution pursusnt to a
transaction;

(8) Causing biling informatlion to be
submitted for payment, directly or in-
directly, without the express informed
consent of the customer or donor. In
any telemarketing transaction, the
yeller or telemarketer must obtain the .
express informed consent of the cus-
tomer or donor to be charged for the
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goods or services or charjtable con-
tribution and to be charged using the
identified aooount, In any tele-
marketing transaotion  involving
preacquired mecount informsation, the
requirements in paragraphe (RXEX1)
through (1) of this section must be met
to evidence express informed consent.

(i) In any telemarketing transaction
involving prescquired aqconnt informa-
tion and a free-to-pay conversion fea-
ture, the seller op telemarketsr must:

(A) obtain from the customer, at a
minimum, the last four (4) digits of the
account mumber to be charged; -

_ (B) obtaln from the oustomer his or
her expresa agreement to be charged
for the goods or services end to be
charged using the account nwmher pur-
suent to0 peragraph (a)E)}i){A) of this
Bection; and,

{0) make and maintain en sudio re~
cording of the entira telemerketing
transaction,

(i$) In any other telemeacketing trans-
action involving preacquired asccount
information not described in parsgraph
()61 of this pection, the seller or
telemarketer must:

(A) at & minimum, identify the ac-
count to be charged with sufficient
ppecificity for the onstomer or donor to
understand what account will be
charged; and

(B) obtain from fhe customer or
donor hig or her express agraement to
be charged for the goods or services
and to be charged uelng the account
number identified purspant to para~
graph {a)(B)(iA) of this seption; or

{7y Failing %0 transmit or cause to be
transmitted the telsphone number,
and, when mede evailabls by the tele-
markster's carrier, the.nwme of the
telemerketer, to any caller ideptifica-
tion service in wuse by a reciplent of a
telemarketing ceall; provided that it
ghall not be & wiolatlon to substitute
(for the name and phons number used
in, or billed for, maldng the call) the
name of the seller or charitahle organi-
zation on behalf of whith a tele-
marketing call is placed, and the sell-
er's or charitable organization's  cus-
tomer or donor service telephone num-
ber, which is answered durlng regular
business hours.

(b) Paitern of calls. (1) It is an abusive
telemarketing act or practice and &

§3104

vicletion of this Rule for a tele-
marketer t0 sngage in, or for a bellar
to cenee & telemarketer to engage in,
the following conduct:

(i} Caueing any telephone to ring, or
engeping any pergon in telephone con-
versation, repeatedly or continuopsly
with intent to annoy, abnee, pr harass
any person at the celied nnmbar.

(i) Denying or interfering in
way, directly or indiractly, with a par-
aon‘s right to be placed on any regietry
of names and/or telephone numbers of
persons who do not wish to racelve put-
hound telephone cells establishad to
comply with §310.4b)(1L);

(1Y) Tnitiating any omntbomnd tela-
vhope call to & pearson when:

(A) thet perscn previously has ata.tad
that he or she does not wish to recesive
an outbound telephone call made by or
on behalf of the ssller whose goods or
gervices are being offered or mads on
behalf of the charitable organizaticn
for which s charitable nontﬁbntdon is
being soliclted; or

(B) that person’s telephone nuanber is
on the “do-not-call” registry, meain.
tainsd by the Commission, of persons
who do not wish to receive ountbound
tolephone calls to induce the purchase
of goods or pervices unless the seller

(i) has obtained the express agree-
ment, in writing, of such persocn to
plage calls t0 that person. SBuch written
agresment ghall olearly evidenoe guch
person’s puthorization that calls made
by or on behalf of s specific party may
be placed to that person, and ehall in-
cluds the telephone number to which
the calls may be placed and the slgna-
turef of that person; or

(#) has an estahblished busineass rela-
tionthip with such person, apd that
person has not stated that he or she
tdoas not wish to receive outbound tele-
phone calls under paragrarh
(b LAY of this zection; or

(iv) Abandoning any outbound tele-
phore call. An outbound telephone call
is “abandoned" under this pection if &
person answers it and the telemarkater

Fyr purposss of this Role, the term “'sig-
patora’ ghall include an elsotronio or digital
form of signaturs, to the artent that such
form of stgnatare is racognized as & valid sig-
natore wnder epplicable federal law or state
ocontreot law,
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doos not connect the call to & salss rep-
resentative within two (2) seconds of
the person’s complated graeting.

(2) It is an abueive telamarketing act
or practice and a vicletion of this Rule
for any person to ssll, rent, leaxe, pur-
chase, or use any list establizhed to
comply with §310.40(NGEHMA), or
maintained by the Commission purag-
ant to §810.4(b)I(H1)(B), for any pur-
pose except complianoe with the provi-
plone of this Rule or otherwise to pre-
vent telephone calls to telephone num-
bers on such lsta.

{3) A seller or telemarketer will not
ba Hdable for viclating §S10.4(b)L)(11)
end (1) if it can dermonetrate that, as
part of the seller's or telemarketer's
routine business practice:

(1) It has established and imple-
mented written procedures to cornply
with §810.4(b)(1)(11) and (111);

(1) It has trained its personnel, and
any entity assisting in its compliance,
in the procedures established pursuant
to §310.4(bX3)(I )% ]

(ii1) The peller, or a telemarketer or
another person acting on behalf of the
ssler or charitable organization, hes
maintained and recorded a lat of tele-
phope numbars the peller or charitabls
organization may not contact, in com-
pliapce with §310.4(0)AMMAY

(iv) The seller or » telemarketer uases
a process t0 pravent telemarketing to
any telephone number on any list es-
tablished pursuant to §310.4(b)(8)(i11) or
810.4(bX1X11)B), employing & version
of the **do-mot-call" regisiry obtained
from fthe Commdssion no more than
thirty-one (31) days prier to the dete
apy call is made, and maintains
racords documenting this procass;

{(¥) The seller or & telemarketer or
another person acting on bebhalf of the
seller or cheritable organization, mon-
ltors and enforses compliance with the
procedures established pursusnt to
§310.4M0)(3)({); and

{vl) Any subsequent call otherwise
viclating §310.4(b}1)(1) or (i) is the
result of error,

(4) A seller or telemarketer will not
ba lisble for vicolating 810.40(1)(EV) if:

{1) the seller or telemarketer employs
technology that ensures abandonment
of no more than three (3) percant of all
calls answered by & person, messured
per day per ealling campaign;

16 CFR Ch. I (1-1-08 Edltion)

i) the seller or telemmarketer, for
eath telemarketing call placed, allows
the telephone to ring for at least fif-
tetn (15} Beoonds or four (4) ringe before
disconnecting an unanswered call;

{i{) whenever a sales raprassntative
is not available to speak with the por-
sor answering the oall within two (2)
seconds mfter the person’s oomplated
gresting, the seller or telemarketer
promptly plays a recorded messape
thet states the name and telephons
nomber of the seller on whoge
the call waas placed”; and -

(iv) the seller or tslemarketer, ln ac-
cordence with §810.5(b)(d), retains
racords establishing complismce with
§SI0.4(b)(D-(111).

(¢} Calling time restrictions. Without
the prior consent of p person, it iz en
abhusive telemarketing ot or practice
and a viclation of this Rule for a tele-
merketer t0 engage in outbound tele-
phone ealls to a person's residence af
any time other than between 8:00 a.m.
and 8:00 p.m. local time at the called
person'’s location,

(@) Required orul disclosures in the sale
of goods or services, It is an abusive tela-
merketing act or practice and a viola-
tion of this Rule for a telemarketer in
an outbound telephone call or internal
or extarnal upsell to induce the pur-
chese of goods or servicas to fail to dis-
close truthfully, promptly, and In &
clear and conspicuous msanner to the
person recalving the call, the following
information:

(1) The identity of the eeller;

{9 That the purpose of the cell ia to
gell goods or services;

(® The nature of the goods or serv-
ices; and

(%) That no purchase .or payment is
necessary to be able to win a prize or
participats in s prize promotion if s
prize promofion is offered angd that any
purchase or peyment will not incresse

. the person's chances of winning. This

disclogure must he made hefore or in
conjunction with the description of the
prize to the person called. If requested
by that person, the telsmarketer must
distlose the no-porchase/ne-payment

TThir provision does not affect any selier’s
or telemarketer's obligation to comply with
relevant state and federal laws, lncluding
but not lirnited to the TOPA, 47 U.5.0, 27,
and 47 CFR part 64.1200.
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entry method for the prize promotion;
provided, however, that, In any internal
upsel for the sals of goods or services,
the eeller or telemarketer must pro-
vide the disoclosnres listed in this seo-
tion only to the extent that the infor-
mation in the upssll differs from the
disclosures provided in the initial tele-
marketing transaction.

() Required oral disclosures in chari-
table solicitations, It ie an ahusive tele-
marketing sch or practice and a viola-
tion of thie Rula for a telemarketer, in
an outbound telephone call to indace &
charitable contribution, to fall to dis-
close trathfully, promptly, and in s
clear ard conmpicuous manner to the
person racelving the call, the following
information:

(1) The identity of the charitable or-
ganiestion on behalf of which the re-
quest is being made; and

(2) That the parpose of the call iz to
solfeit a chariteble contribution,

[68 TR 4668, Jan. 28, 2003, ns amended at 69
FR 16373, Mar. 28, 2004)

%8105 RBecordkeeping requirements,
(a) Any seller or telemarketer ghall
keep, for & period of 24 months from
the date the record ie produced, the fol-
lowing records relating to its tsle-

markating activities:
(1> AN sphstantially differsnt adver-
tising, brochures, telemarketing

scripts, end promotional meterials;

{2} The neme and last known address
of each prize recipient and the prize
awarded for oprizes that are rep-
rasented, direetly or by imoplication, to
heve & value of §25.00 or more;

(3) The pame and last known address
of each customer, the goods or services
purchased, the date such poods or serv-
ices ware ehipped or provided, and the
amount paid by the customer for the
poods or garvices; 8

(4) The name, Bny fetitious name
usad, the last kmown home pddress and
telephone nomber, and the job title(s)
for all cwrrent and former employess

*For offers of consumer credit produots
subfect to the Truth in Lending Act, I5
U.B.C. 1601 £t feq., aud Regulation B, 12 CFR
226, compliances with the recordkesping re-
oudrements under the Truth in Lending Act,
and Reguiation 7, ghell oonstitote compli-
ance with §310.5(n)3) of this Rale.
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directly involved in telephone seles or
solicitations; provided, however, that if
the seller or telsmarkester psrmits fic-
titious names to e wased by employess,
each fAotdticus name must be traceabls
to only one specific employee; end

(6) AN verifianble authorizations or
records of express informed consent or
express agreement required to be pro-
vided or received under thiz Rule.

(b A sBeller or telemarXeter may
kesp the records raguired by §810.5(a)
in any form, and in the same manner,
formet, or place as they keep snch
records in the ordinery course of busi-
ness. Failure to lkeep all records re-
guired by §310.5(a) ehail be & violation
of this Rule.

(c) The seller and the telemarketer
calling on behalf of the seller may, by
written agreement, allocate responsi-
billty between themselves for the rec-
ordkesping requirsd by this Seotion.
When = seller and telemarketzr have
enterad into such en agrsement, the
tarme of thet agreemsent shall govern,
end the seller or telemarketer, as the
cage mey be, need not keep zecords
that duplicate those of the other, If the
agreement is unclear as to who must
majntain any required record(s), or if
no such sgreement exists, the ssllar
ghell be responsible for complying with
§§818.5(AX1)(3) and (5); the tele-
merketer ehall be responsible for com-
plying with § 810.6(a)4),

(d) In the event of any disselution or
termmination of the seller's or tele-
mearketer’s business, the principsl of
that seller or telemarketer shall main-
tain ell records as required under this
Section. In the event of any Bale, as-
signment, or other change in ownership
of the seller's or telemarketer's busi-
nesg, the successor business ghall main- |
t2in all records reguired under this
Sestion.

§810.8 Exemptions.

(s} Belicitations to induce charitable
contributions via outbound telephone
calls ars not covered Yy
§310.4(b)(1)(111)(B) of this Rule.

-(b) The following acts or practices
are sxempt from this Rule:

(1) The sale of pay-per-call services
subject t0 the Cormmission's Rule enti-
tled “Trade Regulatiorn Rule Pursuant
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to the Tslephone Disclosure and Dis-
pute Resolution Act of 1502," 16 OFR
Part 308, provided, howsver, that this
exemption does not apply to the re-
quiremente of §§810.4(aX1), (a)(M), (b,
and (6);

(2) The sale of franchises subject to
the Commission's Rule entitled *Dis-
clopure Reguirements and Prohibitions
Concerning Franchiclng and Business
Opportunity Ventures," (“Franchise
Rule''} 16 CFR Part 436, provided, how~
ever, that this exemption does nob
epply to the requirements of
§5310.4(a)(1}, (a)(T), (b}, and (o); .

(8) Telaphone cells in which the sale
of goads or sarvices or charitable solic-
itation ig not completed, and payment
or authorizgation of payment is not re-
gquired, uantll after & face-to-face sales
or donation presentation by the ssller
or chariteble organizetion, provided,
however, that this exemption does not

app: to the requirementse of
§§310.4(8)Q), (a)XT), (b), and (c);

{4) Telephone calls initiated by a cus-
tomer or donor that are not the result
of any solicitation by a =seller, chari-
table organization, or telemarketer,

- provided, however, that this exemption
does not apply to any instances of
upselling included in such telsphone
oalls;

() Telephons calls initietad by & cus-
fomer or donor in response to an adver-
tisement through any medium, other
than Qirsct meail solicitation, provided,
however, that this exemption does not
apply to calls initiated by a customer
or donor in response to an advertise-
ment relating to investment opportuni-
ties, businsse opportunities other than
business arrangements coversd by the
Franchise Rule, or advertisements in-
volving goods or mervices described in
§§310.3(a)1)(vi) or 810.4(a)(2)-(4); or to
any instances of npsslling included in
such telasphone calls;

(6) Telephone calls initiated by a cus-
-tomer or donor in response to & direct
majl soliciiation, including solicita-
tions via the U.B. Postal Service, fac-
pimile transmission, selectronic mafl,
and other similar methods of delivery
in which a solicitation i& directed to
speclfic addrese(es) or person(s), that
clearly, consplouously, and truthfally
discloses all material information list-
ed in §310.3¢a)(1) of this Rule, for any
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poods or services offerad in the direct
meil solicitation, and thet contains no
material misrepresentation regarding
any item contained in §310.3(d) of this
Rule for any requested charitable con-
tribution; provided, however, that this
exemption does not apply to calls indti-
ated by & customer in response to & di-
rect mail solicitetion relating to prize
promotions, investment opportunities,
business vpportunities other than busi-
ness arrangements coversd by the
Franchise Rule, or goods or sarvices de-
scribed In §§ 310.8(a)(1)(vi) or S10.4(&)2)-
{4); or to any imstances of upselling in-
cluded in such telephone calls; and

{7 Telephone calls bebwesn & tele-
mearketer and eny business, except
calls to induce the retail sale of non-
durable office or cleaning supplies; pro-
vided, however, that §3lL40)1HHINE)
and §810.5 of this Rule shall not apply
to sellerse or telemarksters of non-
durable office or cleaning supplies.

$2107 Actions by staies and private
perscne.

(a) Any attorney general or other of-
ficer of & state authoriged by the siate
t0 Tring an action under the Tele-
marketing and Conpomsr Freud and
Abnse Provention Act, and any private
person who brings an action under that
Act, shall serve writien notice of iis
action on the Commission, if {easibls,
prior to ite initlating an action under
this Rule. The notice shall be sent to
the Office of the Director, Bureau of
Consumer Protection, Fedsral Trade
Commipsion, Washington, D.O. 20580,
and shell inclnde & copy of the state's
or private person’s complaint pnd any
other pleadings to be filed with the
court. If prior notice is not feasible,
the state or private person ghall serve
the Commission with the required no-
tles immedis.tely upon instituting its
action.

() Nothing contained in this Section
shall prokibit any attorney general or
other authorized state official from
proceading in state court on fhe basis
of an allegad violation of any civil or
criminel statute of such state,

§310.8 Fee for mccess to the Nafional
Do Not Call Regisiry.

{a)} It i®» & violation of this Rule for’
any seller to initiate, or cause any
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telemarkster to initiate, an outbound
talephone call to any person whose
telephone number s within a given
area code uniess sach saller, eibther di-
rectly or through another person, first
hag paid the annual fee, required by
§310,8(c), for access to telsphone num-
bers within that area code that are in-
cluded in the Nafional Do Not Call
Registry mseintained by the Commis-
sion under §3L0.4()LKINNE), provided,
however, that such payment Is not nac-
essary if the seller inltiates, or caumses
a telemarketer to initiate, calls solely
to persons pursuant to
§§810.4(b} L)1 XBY(E) or (i), end the
seller does not access the Netlonal Do
Mot Cell Registry for any other por-
pose.,

{b) It is a viclation of this Rule for
any telemarketer, on bebalf of any sall-
er, to initiete an outbound telephone
call t0 any person whose telephone
number is within a given area code un-
leps that seller, either directly or
through another person, first has paid
the annual fee, required by §310.8(c),
for access tc the telspbone numbers

“within that arer cpde that ere included

in the National Do Not Call Registry;
provided, however, thaet such payment
is not necessary if the geller initintes,
or causes a telemarketer to initiate,
calls golely 0 persone pursuent to
§5310.4(bXL)HEBYI) or (i), and the
geller does not: eccess the National Do
Not Crll Repistry for any other pur-
pose.

(e) The snnuval fee, which must be
paid by any person prior to obtaining
necess t0 the Netlonal Do Not Call
Repistry, is $62 per area code of data
accessed, up t0 & meximum of §17,060;
provided, however, that there shall be
no charge for the first five area codes
of deta acceesed by any person, and
provided further, that there shall be no
charge to any person engaging in or
causing otlers to engage in catbound
talephone calle t0 consumers and who
is accessing the National Do Not Call
Regietry without being reguirsd undser
this Rule, 47 CFR 64.1200, or any other
Federal law, Any person eccessing the
National Do Not Call Registry may not
participate in any arrangement o
share the cost of accessing the reg-
istry, including any srrangement with
any telemarketer or service provider to

§310.8

divide the coste t0 access the registry
among wvarions clients of that tele-
merketer or service provider,

(i) After a person, either directly or
throngh another person, bays the fees
sot forth in §310,8(c), the person will be
provided & upigue account number
which will allow that person to access
the registry data for the selected ares
codes abt any time for twelve months

following the first day of the month in

which the person paid the fee (*‘the an-
noal peried"). To obtain access to addi-
ticnal area codes of data during the
first 2ix months of the annual periog,
the person must Iirst pay $63 for each
additional area cofde of data not ind-
tally selected. To obteln access to ad-
ditlonal ares codes of data during ths
second six months of the annual period,
the person must first pay $31 for each
additional erea code of deta not ini-
tially Belected. The payment of the ad-
ditional fee will permit the person to
access the additional area codes of data
for the remainder of the annual period,

{8) Accesa to the Nationa! Do Not
Call Registry 18 limited to tele-
marketdrs, sellers, others engaged in or
cansing obhers to engage in talephons
calls to conBamers, sarvice providers
acting on behnlf of such persone, and

Dy povernment agency that has law

enforoement anthority. Prior to ascesa-
ing the National Do Not Call Registry,
& person must provide the identifying
inforrnetion required by the operator of
the registry to ocollect the fee, and
must certify, under pepeilty of law,
that the person is accessing the reg-
istry solely to comply with the provi-
eione of this Rule or to otherwise pre~
veat telephone calls to telephone nume-
bers on the registry. If the person is ac-
coszing the registry on behalf of sell-
ers, that person also must identify
each of the sellers on whose hehelf 1t is
peoessing the registry, must provide
sach meller's unigue account number
for access to the national registry, and
must certify, under panalty of law,
that the sellsrs will be using the infor-
mation gathered from the registry
solely to comply with the provisions of
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this Rule or otherwise to pra%ant tele-
phone celis to telephone nombers on
the registry. - .

{88 FR 45144, July 31, 2008, a8 emended at €9
FR 46585, Joly 30, 2004; 70 FR 43280, Joly 27,
2005; 71 FE 43034, July 31, 2006)

§810.9 Severability.

The provisions of this Ruls ara sepa-~
rate and severable from one another, If
any provislon is stayed or determined
1o be invalld, it is the Commission's In-
tentlon that the remaining provisions

shall continue in effect,
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REASONS FOR SETTLEMENT

This statement accompanies the final order executed by defendants Planet Earth Satellite
and Thomas Teichert. The final order enjoins defendants from violating the Telemarketing Sales
Rule (*Rule”), 16 C.F.R. Part 310, including the prohibition on calling telephone numbers on the
National Do Not Call Registry. It also requires the payment of civil penalties.

Pursuant to Section 5(m)(3) of the Federal Trade Commission Act, as amended,
15 U.S.C. § 45(m)(3), the Commission hereby sets forth its reasons for settlement by entry of
Stipulated Judgment and Order for Permanent Injunction (“final order™):

On the basis of the allegations contained in the complaint, the Commission believes that a
civil penalty of $7,094,354 constitutes the appropriate amount on which to base the settlement
against the defendants. However, due to defendants’ inability to pay, the fotal payment by
defendants is $20,000 unless the defendants made misrepresentations to the Commission about
their finances. In addition, the injunctive provisions of the final order should assure defendants’
future compliance with the law. Finally, with the entry of the final order, the time and expense of
litigation will be avoided.

For the foregoing reasons, the Commission believes that the settlement by entry of the
attached final order is justified and well within the public interest.



	Text3: 2-08-CV-1274 


