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WILLIAM BLUMENTHAL
General Counsel

JANICE L. CHARTER Colo. Bar No. 12750
DAVID M. NEWMAN Cal. Bar No. 54218
THOMAS DAHDOUH N.Y. Bar No. 2222370
Federal Trade Commission
901 Market Street, Suite 570
San Francisco, CA  94103
Phone (415) 848-5100/ Fax (415) 848-5184
jcharter@ftc.gov
dnewman@ftc.gov
tdahdouh@ftc.gov

Attorneys for Plaintiff                                 
Federal Trade Commission

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

FEDERAL TRADE COMMISSION, 

Plaintiff,

v.

NEXTCLICK MEDIA, LLC, a Delaware
limited liability company,
dba StopSmoking180.com,
StopSmokingResolution.com,
BeautifulSkin.com, and
OnLineDirectProducts; 

NEXT INTERNET, LLC, a Delaware
limited liability company;   

KENNETH CHAN, individually and as an
officer of NEXTCLICK MEDIA, LLC, and
NEXT INTERNET, LLC;  and

ALBERT CHEN, individually and as an
officer of NEXTCLICK MEDIA, LLC,

Defendants.

4:08-cv-01718    VRW

COMPLAINT FOR INJUNCTIVE
AND OTHER EQUITABLE RELIEF

Plaintiff, the Federal Trade Commission (“FTC” or “Commission”), for its

Complaint alleges as follows:
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Page 2Complaint

1. The FTC brings this action under Section 13(b) of the Federal Trade

Commission Act (“FTC Act”), 15 U.S.C. § 53(b), and Section 917(c) of the Electronic

Fund Transfer Act (“EFTA”), 15 U.S.C. § 1693o(c), to secure preliminary and permanent

injunctive relief, rescission of contracts and restitution, disgorgement of ill-gotten gains,

and other equitable relief against Defendants for engaging in deceptive acts or practices

in connection with the sale of smoking-cessation and skin-treatment products in violation

of Sections 5(a) and 12 of the FTC Act, 15 U.S.C. §§  45(a) and 52; Section 907(a) of the

EFTA, 15 U.S.C. § 1693e(a); and Section 205.10(b) of Regulation E, 12 C.F.R.

§ 205.10(b).

JURISDICTION AND VENUE

2. Jurisdiction.  This Court has subject matter jurisdiction pursuant to 15

U.S.C. §§ 45(a) and 53(b), and 28 U.S.C. §§ 1331, 1337(a), and 1345.

3. Venue.  Venue in the United States District Court for the Northern District

of California is proper under 15 U.S.C. § 53(b) and 28 U.S.C. § 1391(b), (c), and (d).

4. Intradistrict Assignment.  Because the Defendants have or have had two

offices in the City and County of San Francisco in which they transact or have transacted

business, see infra ¶¶ 6-9, assignment is appropriate in the San Francisco Division.

PLAINTIFF

5. Plaintiff FTC is an independent agency of the United States Government

created by statute.  15 U.S.C. §§ 41-58, as amended.  The Commission is charged with,

inter alia, enforcement of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), which

prohibits unfair or deceptive acts or practices in or affecting commerce.  The

Commission is authorized to initiate federal district court proceedings, by its own

attorneys, to enjoin violations of the FTC Act, and to secure such equitable relief,

including restitution for injured consumers, as may be appropriate in each case.  15

U.S.C. § 53(b).

DEFENDANTS

6. Defendant NextClick Media, LLC (“NextClick”), is a Delaware limited
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Page 3Complaint

liability company that has or has had business offices located at 667 Folsom Street, San

Francisco, CA, 94107; 880 Harrison Street, San Francisco, CA, 94107; and 2525

Charleston Road, Suite 101, Mountain View, CA 94043.  NextClick does business under

a number of names including StopSmoking180.com, StopSmokingResolution.com,

BeautifulSkin.com, and OnLineDirectProducts.  NextClick transacts or has transacted

business in the Northern District of California.

7. Defendant Next Internet, LLC (“Next Internet”), is a Delaware limited

liability company that has or has had business offices located at 667 Folsom Street, San

Francisco, CA 94107; 880 Harrison Street, San Francisco, CA, 94107; and 2525

Charleston Road, Suite 101, Mountain View, CA 94043.  It is the parent of NextClick. 

Next Internet transacts or has transacted business in the Northern District of California.

8. Defendant Kenneth Chan is or at times material to this Complaint has been

an owner, officer, or director of NextClick and Next Internet.  At times material to this

Complaint, acting alone or in concert with others, Kenneth Chan formulated, directed,

controlled, or participated in the acts and practices of NextClick and Next Internet,

including the acts and practices set forth in this Complaint.  Kenneth Chan resides in and

transacts or has transacted business in the Northern District of California.

9. Defendant Albert Chen is or at times material to this Complaint has been an

owner, officer, or director of NextClick.  At times material to this Complaint, acting

alone or in concert with others, Albert Chen formulated, directed, controlled, or

participated in the acts and practices of NextClick, including the acts and practices set

forth in this Complaint.  Albert Chen resides in and transacts or has transacted business

in the Northern District of California.

COMMERCE

10. At all times relevant to this Complaint, Defendants have maintained a

substantial course of trade in or affecting commerce, as “commerce” is defined in Section

4 of the FTC Act, 15 U.S.C. § 44.
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Page 4Complaint

DEFENDANTS’ BUSINESS PRACTICES

Defendants’ Free Trial Programs

11. Since at least 2006, and continuing thereafter, Defendants have operated

several websites advertising for sale over the Internet “free trials” of various products. 

These websites include, but are not limited to, the websites www.StopSmoking180.com,

www.StopSmokingResolution.com and www.BeautifulSkin.com, pages of which are

attached as Exhibits A and C - K.  Defendants’ StopSmoking180.com website offers a

stop-smoking product, in the form of an herbal patch, that Defendants advertise as

helping consumers to stop smoking.  Defendants’ StopSmokingResolution.com website

similarly offers an herbal patch that is advertised to help consumers stop smoking. 

Defendants’ BeautifulSkin.com website offers a package of three different skin care

products advertised to treat acne.

12. Defendants send out thousands of bulk emails to consumers advertising

these products, including, but not limited to, the attached Exhibit B.  A consumer

receiving such an email is directed to one of Defendants’ websites.  Sometimes

consumers are directed to these websites from other websites, such as

www.TreasureTrooper.com, that offer free gift cards and other incentives to consumers

who will try a new product – such as Defendants’ products – on a free trial basis.

13. Defendants usually provide their products on a monthly subscription basis,

but claim that consumers may try the product free.  This is the focus of Defendants’

websites.  For example, the first page of the www.StopSmoking180.com website repeats

the word “free” in large colored print four times:

“TRY IT FREE*!” [Asterisk references no other text]

“Free 10-Day Trial plus shipping and handling”

“YES! RUSH ME MY FREE TRIAL”

“FREE 10-Day Supply plus shipping and handling” (Exhibit A)

A typical bulk email for the StopSmoking180 program states in large type:

“Free 10 DAY SUPPLY”

Case 3:08-cv-01718-VRW     Document 1      Filed 03/31/2008     Page 4 of 19
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Page 5Complaint

“CLICK HERE TO TRY IT FREE!”  (Exhibit B)

Similarly, the first page of the www.BeautifulSkin.com website repeats the word “free”

four times, again in large colored print:

“FREE TRIAL CLICK NOW”

“FREE TRIAL!”

“TRY IT FREE”

“Get FREE Trial Now!” (Exhibit C)

The StopSmokingResolution.com website tells consumers that the stop smoking patch is

a “FREE TRIAL” and a “NO-COST 10-Day Supply of ZeroNicotine, you pay only

shipping and handling!”  (Exhibit D)

14. Defendants make an initial shipment of a month’s supply of product to the

consumer, which includes the trial product.  Although Defendants claim that the trial of

the product is free or that there is no cost to try the product (other than a small shipping

and handling charge), consumers who elect to keep the product (including the trial

product) are charged the same price that is charged for a month’s supply.  This charge

typically is $99.95 for the smoking-cessation products and $69.95 for the skin-care

products.  Similarly, although Defendants claim that consumers will receive a full refund

upon returning unused product from the initial shipment (Exhibit J), consumers who elect

to return unused product (which they must do in order to avoid further charges) must pay

the postage for returning the product and are assessed a $7.95 restocking fee as well.

15. Nowhere in proximity to Defendants’ promotional statements concerning

the free trial offer is there a disclosure about the restocking fee Defendants charge.

16. In addition, nowhere in proximity to Defendants’ promotional statements

concerning the free trial offer is there a disclosure that consumers seeking to avoid

further charges must themselves pay to ship the remaining 20 days’ worth of product

back to Defendants.

17.  Further, nowhere in proximity to Defendants’ promotional statements

concerning the free trial offer do Defendants disclose that by requesting the supposedly
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free trial product, consumers will become enrolled in a program whereby they will incur

a continuing month-to-month obligation to pay for monthly supplies of the product.

18. In fact, in numerous instances, Defendants’ websites indicate that

consumers have no obligations after the trial period ends unless they affirmatively decide

to continue with the program, when in fact Defendants continue to bill consumers’ credit

card or debit card accounts unless consumers affirmatively opt out of the program. 

StopSmoking180.com’s website emphasizes:  “Your cost: Only $3.95,” which is the

shipping and handling fee.  (Exhibit A)  After a consumer supplies information indicating

interest in the stop-smoking patch on StopSmoking180.com, a second page opens up

informing consumers that they will “Simply pay low shipping and handling.”  (Exhibit E) 

After the consumer provides additional shipping information, a third page pops up asking

for “billing information.”  (Exhibit F)  This page requires consumers to provide their

credit or debit card account information.  It has a paragraph at the top asking, “Why do

[Defendants] need my credit card information?”  It then responds: “Your 10 day trial is

absolutely free!  Charges will only be made to your credit card if you find that

StopSmoking180 is the product for you and you choose to continue with the stop

smoking 180 program for a discounted membership price.”  (Emphasis added.)  (Exhibit

F)

19. Defendants do not ask for the consumer’s consent for enrollment in a

continuity program or authorization to charge the additional shipments to the debit or

credit card account that the consumer provided to pay the shipping and handling charges

for the trial product.

20. Defendants do not obtain written authorization from consumers who order

the trial product and pay by debit card for Defendants to make recurring transfers from

the consumers’ accounts.

21. Rather, unless the consumer cancels, Defendants charge for the initial

shipment using the credit or debit card account number the consumer provided ostensibly

for the shipping and handling fee.  Similarly, unless the consumer cancels, Defendants
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Page 7Complaint

charge that same credit card or debit card account number for future monthly shipments

as they are made under the program.

22. Many consumers, once they receive more than a 10-day supply of product

or a confirming email or are charged more than the shipping and handling fee, come to

realize that they have been enrolled in a continuity program.

23. Defendants represent, expressly or by implication, that canceling the

continuity program before or after the expiration of the free trial period will be easy for

consumers to accomplish.  The “Terms and Conditions” page on the

StopSmoking180.com website states three times, with minor word variations, that

consumers “can also cancel anytime, risk free in order to not incur any charges on future

orders.”  (Exhibit G)  The BeautifulSkin.com website similarly promises that “We

believe in complete customer satisfaction.  This is reflected in our 30-days satisfaction

guaranteed return policy.”  (Exhibit H)

24. In fact, Defendants make cancelling so difficult that consumers who follow

the instructions on the website are unable to cancel.

25. Defendants’ cancellation policy requires that the consumer return some of

the product sent.  In the case of StopSmoking180 and StopSmokingResolution, the free

trial usually comes with a 20-day supply of the product, which consumers must return in

order to avoid further charges.  In the case of BeautifulSkin, consumers are automatically

sent a 30-day supply of the products and must return any unused product.  Defendants

will accept returns of the smoking-cessation and skin-care products only if the consumer

first has obtained an “RMA” [return merchandise authorization] number.  In order to

obtain such a number, the consumer must contact Defendants by telephone, by logging

onto the “Members” section of Defendants’ website, or by sending an email to

Defendants’ customer service department.

26. In numerous instances, however, the username and/or password consumers

receive to log on do not work on Defendants’ website, and, when consumers contact

Defendants by email to request a correct username and/or password enabling them to log
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on, Defendants do not provide one.

27. Similarly, many consumers who attempt to cancel by sending an email to

Defendants never receive the requisite RMA number.

28. Many consumers who attempt to call the customer service number which

Defendants post on their websites are not able to speak with a representative and are not

able to leave a message.  Even consumers who are able to leave messages generally do

not receive the requisite RMA number.

29. Due to the cancellation roadblocks Defendants have erected, many

consumers are unable to cancel within the specified period and incur unauthorized

charges for the initial shipment of up to $99.95 a month.

30. Defendants also represent, expressly or by implication, that consumers who

elect to continue with the subscription program can easily cancel their membership and

not incur further charges.  For example, the “Terms and Conditions” on the

StopSmoking180.com website states, under the bold heading “Return Policy – Our

Money Back Guarantee,” that “you may discontinue your ‘Commit to Quit VIP’

Membership enrollment at anytime by visiting MEMBERS and click on the Cancel

Subscription Link.” (Exhibit G)

31. In fact, Defendants make cancelling the subscription program so difficult

that consumers who follow the instructions on the website are unable to cancel before

incurring charges for more months than they desired.  Those instructions can typically be

accessed on the website by clicking on the “Member” or “Contact Us” banner on the first

page of the website, as is the case on StopSmoking180.com.  Consumers who follow

these instructions then run into the same roadblocks, described in ¶¶ 26-28 above, as

consumers seeking to cancel before the end of the trial period.

Defendants’ Stop Smoking Program Claims 

32. Since at least 2006, Defendants have, through their

www.StopSmoking180.com website and numerous emails sent out to consumers,

advertised for sale over the Internet a stop-smoking patch called “Nicocure” and
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“StopSmoking 180®.”   Defendants advertise Nicocure’s primary ingredient as Lobelia

inflata.  Defendants assert that Nicocure and StopSmoking 180® is the “world’s most

effective quit smoking program.”  In particular, Defendants describe Nicocure and

StopSmoking 180® as “[E]ffective with over 97% of those who try it.”  Defendants then

ask consumers to “Compare that [97% rate] with the meager 20% of nicotine-based

products.”  (Exhibit A)

Similarly on the website’s page entitled “The 180 Plan,” Defendants state that:

“It’s hard to find a smoking cessation program that’s truly effective.  Most

remedies on the market do little more than slightly reduce your cravings for

a short time.  That’s definitely not enough to make you quit!

.    .    .   .

“Our natural Nicocure patches are the safest and most effective products on

the market, enjoying a 97 percent success rate!  Compare that to the 20

percent success rate of most smoking cessation products.”  (Exhibit I)

Similarly, on the StopSmoking180.com page entitled “Frequently Asked Questions,”

Defendants state:

“How does Nicocure work to help me Quit Smoking?  The Nicocure

formula is primarily based around our proprietary herbal blend.  It is safe

and non-addictive, and it can provide your ‘nicotine receptor cells’ with the

same sensation provided by nicotine.  The difference is that you won’t

crave the sensation anymore after finishing the Nicocure formula. 

Remember, patches and gums simply feed you more nicotine.  That’s NOT

the way to break an addictive habit.”  (Exhibit J)

33. Since at least 2006, Defendants have, through their

www.StopSmokingResolution.com website and numerous emails sent out to consumers,

advertised for sale over the Internet a stop-smoking patch called “ZeroNicotine.”  

Defendants advertise ZeroNicotine’s ingredients as gotu kola, hops, skullcap, oat,

peppermint, ginger root, gentian, myrrh, safflower, eucalyptus, slippery elm, licorice
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root, alfalfa, passion flower, sarsaparilla, bayberry, and echinacea powder.  (Exhibit K) 

34. On the first page of Defendants’ StopSmokingResolution.com website

Defendants state, “With its unique blend of ingredients, The Stop Smoking Resolution

offers you the best possible chance to finally kick the habit for good!”  (Exhibit D)

35. Defendants also assert that each patch of ZeroNicotine “contains a dose of

the most effective herbal ingredients, formulated to alleviate the symptoms of nicotine

withdrawal while cleansing the system of all smoking-related toxins.  To break free from

smoking, you need to break free from nicotine.  Unlike other stop smoking patches, The

Stop Smoking Resolution’s all-natural formula eliminates, rather than replenishes, the

level of nicotine in your body, helping you break the habit.”  (Exhibit D)

THE FTC ACT

36. Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), provides that “unfair or

deceptive acts or practices in or affecting commerce, are hereby declared unlawful.”

37. Misrepresentations or omissions of material facts constitute unfair or

deceptive acts or practices prohibited by Section 5(a) of the FTC Act.

38. An unfair act or practice is one that causes or is likely to cause substantial

injury to consumers that is not reasonably avoidable by consumers themselves and that is

not outweighed by countervailing benefits either to consumers or competition.  15 U.S.C.

§ 45(n).

39. Section 12(a) of the FTC Act, 15 U.S.C. § 52(a), prohibits the

dissemination of any false advertisement in or affecting commerce for the purpose of

inducing, or which is likely to induce, the purchase of food, drugs, devices, services, or

cosmetics.  For the purposes of Section 12 of the FTC Act, 15 U.S.C. § 52, Nicocure,

StopSmoking180®, and ZeroNicotine are “drugs” pursuant to Section 15(d) of the FTC

Act, 15 U.S.C. § 55(d).   

  THE ELECTRONIC FUND TRANSFER ACT AND REGULATION E

40. Section 907(a) of the EFTA, 15 U.S.C. § 1693e(a), provides that a

“preauthorized electronic fund transfer from a consumer’s account may be authorized by

Case 3:08-cv-01718-VRW     Document 1      Filed 03/31/2008     Page 10 of 19
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the consumer only in writing, and a copy of such authorization shall be provided to the

consumer when made.”

41. Section 205.10(b) of Regulation E, 12 C.F.R. § 205.10(b), provides that

“[p]reauthorized electronic fund transfers from a consumer’s account may be authorized

only by a writing signed or similarly authenticated by the consumer.  The person that

obtains the authorization shall provide a copy to the consumer.”

FTC ACT VIOLATIONS

COUNT I

Misrepresentation of Material Facts

42. In numerous instances, in the course of advertising their smoking-cessation

and skin-care products, Defendants have represented, expressly or by implication, that:

a. there is no cost for a trial of Defendants’ products other than a

shipping and handling fee; and

b. consumers in the continuity program will be able to cancel at any

time and/or cancel easily so as not to incur further monthly charges.

43. In truth and in fact:

a. there is a cost for a trial of Defendants’ products other than a

shipping and handling fee; and

b. consumers in the continuity program are not able to cancel at any

time and/or cancel easily so as not to incur further monthly charges.

44. Therefore, Defendants’ representations set forth in Paragraph 42 are false

and misleading, and constitute deceptive acts or practices in violation of Section 5(a) of

the FTC Act, 15 U.S.C. § 45(a).

COUNT II

Failure to Disclose Material Facts

45. In numerous instances, in the course of advertising their smoking-cessation

and skin-care products, Defendants have represented, expressly or by implication, that

consumers will have a specified trial period in which to review Defendants’ programs

Case 3:08-cv-01718-VRW     Document 1      Filed 03/31/2008     Page 11 of 19



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 12Complaint

without incurring any charges other than shipping and handling. 

46. Defendants fail to disclose, or to disclose adequately, the material terms

and conditions of the offer, including, but not limited to the fact that:

a. the consumer’s account will be charged for a one-month supply of

product unless the consumer takes affirmative action during the trial period to

avoid the charge;

b. consumers who cancel during the trial period will have to pay to

ship unused product back to Defendants; 

c. consumers who cancel and return unused product during the trial

period will be billed a restocking fee; and 

d. consumers who do not cancel and return unused product during the

trial period will be charged for future shipments of product.

47. In light of the representation set forth in Paragraph 45, the failure of

Defendants to disclose, or to disclose adequately, this material information is a deceptive

act or practice in violation of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

COUNT III

Unauthorized Billing

48. In numerous instances, in the course of advertising and selling their

smoking-cessation and skin-care products, Defendants have caused charges to be

submitted for payment to the credit and debit cards of consumers:

a. who cancelled or attempted to cancel their enrollment in

Defendants’ continuity programs; or

b. who were not adequately informed of the terms and conditions of

Defendants’ continuity programs;

and therefore did not provide express informed consent for the charges.

49. Defendants’ practice of causing charges to be submitted for payment to the

credit and debit cards of consumers without obtaining the consumers’ express informed

consent causes or is likely to cause substantial injury to consumers that is not reasonably
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avoidable by consumers themselves and that is not outweighed by countervailing benefits

either to consumers or competition.

50. Therefore, Defendants’ practice, as described in Paragraph 48, is an unfair

act or practice in violation of Section 5(a) of the FTC Act.

COUNT IV

Superiority and Effectiveness Claims

51. Through the means described in Paragraphs 32-35, Defendants have

represented, expressly or by implication, that:

a. Nicocure, StopSmoking 180®, and ZeroNicotine are more effective

than nicotine-based products for smoking cessation;

b. Nicocure and StopSmoking 180® have a 97 percent effectiveness

rate for smoking cessation; and

c. Nicocure and StopSmoking 180® enable smokers to quit smoking

permanently.

52. The representations set forth in Paragraph 51 are false or were not

substantiated at the time the representations were made.  Therefore, the making of the

representations set forth in Paragraph 51 constitutes a deceptive practice, and the making

of false advertisements, in or affecting commerce, in violation of Sections 5(a) and 12 of

the FTC Act, 15 U.S.C. §§ 45(a) and 52.

ELECTRONIC FUND TRANSFER ACT AND REGULATION E VIOLATIONS

COUNT V

53. In numerous instances, Defendants have debited consumers' bank accounts

on a recurring basis without obtaining a written authorization signed or similarly

authenticated from consumers for preauthorized electronic fund transfers from the

accounts, thereby violating Section 907(a) of the EFTA, 15 U.S.C. § 1693e(a), and

Section 205.10(b) of Regulation E, 12 C.F.R. § 205.10(b).

54. Pursuant to the EFTA, 15 U.S.C. § 1693o(c), every violation of the EFTA

and Regulation E constitutes a violation of the FTC Act.
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55. By engaging in violations of the EFTA and Regulation E as alleged in

Paragraph 53, Defendants have engaged in violations of the FTC Act.

CONSUMER INJURY

56. Consumers throughout the United States have suffered and continue to

suffer substantial monetary loss as a result of Defendants’ unlawful acts or practices.  In

addition, Defendants have been unjustly enriched as a result of their unlawful practices. 

Absent injunctive relief from this Court, Defendants are likely to continue to injure

consumers and harm the public interest.

THIS COURT’S POWER TO GRANT RELIEF

57. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), empowers this Court to

grant injunctive and such other relief as the Court may deem appropriate to halt and

redress violations of the FTC Act.  The Court, in the exercise of its equitable jurisdiction,

may award other ancillary relief including, but not limited to, rescission of contracts and

restitution, and the disgorgement of ill-gotten gains, to prevent and remedy injury caused

by Defendants’ law violations.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, pursuant to Section 13(b) of the FTC Act, 15 U.S.C.

§ 53(b), and the Court’s own equitable powers, requests that the Court:

1. Award Plaintiff such preliminary injunctive and ancillary relief as may be

necessary to avert the likelihood of consumer injury during the pendency of this action

and to preserve the possibility of effective final relief, including, but not limited to,

temporary and preliminary injunctions, an order freezing assets, immediate access, and

appointment of a receiver;

2. Enter a permanent injunction to prevent future violations of the FTC Act

and the Electronic Fund Transfer Act;

3. Award such relief as the Court finds necessary to redress injury to

consumers resulting from Defendants’ violations of the FTC Act and the Electronic Fund

Transfer Act including, but not limited to, rescission or reformation of contracts,
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restitution, the refund of monies paid, and the disgorgement of ill-gotten monies; and

4. Award Plaintiff the costs of bringing this action, as well as such other and

additional relief as the Court may determine to be just and proper.

Dated: March 31, 2008 Respectfully Submitted,

WILLIAM BLUMENTHAL
General Counsel

           /S/                                                   
JANICE L. CHARTER
DAVID M. NEWMAN
THOMAS DAHDOUH

Attorneys for Plaintiff
Federal Trade Commission
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