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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

)
UNITED STATES OF AMERICA, )
)
Plaintiff, )
) Civ. No. CV 06-6421 (ADS) (ETB)
v. )
. )
LIFESTYLE VENDING, INC., )
MICHAEL EISENBERG, and 9
MARYANN MCCULLOH, )
)
Defendants, )
)
)
STIPULATED JUDGMENT AND
OR P NJUNCTION AS TO
DEFENDANTS C EISENBERG. MARY. MCCULLO ‘
AND L VENDING, INC.

Plaintiff, the United States of America, acting upon notification and authorization to the

* Attorney General by the Federal Trade Commission (“FTC” or “Commission’”), pursuant to
sectioﬁ 16(a)(1) of the Federal Trade Commission Act (“FTC Act™), 15 U.S.C. § 56(a)( 1), has
filed a complaint pursuaat to sections 5(a)(1), 5(m)(1)(A), 13(b), 16(a), and 19 of the FTC Act,
15 U.S.C. §§ 45(a)(1), 45(m)(1)(A), 53b, 56(a), and 57b, to secure civil penaltiés, a permanent
injunction, and other equitable relief for Defendants’ violations of section 5 of the FTC Act, 15
U.S.C. § 45(a), and the Commi.ssion’s .Trade Regulation Rule entitled “Disclosure Requirements
and Prohibitions Conceming Franchising and Business Opportunity Vcntureé,” formerly codified
at 16 C.F.R. Part 436, This Rule has been replaced by separate rules governing franchises and

business opportunities, as set forth in the definitions below. The parties to this action agree to

i
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settlement of this action without adjudication of any issue of fact or law and without Defendants

admitting liability for any of the violations alleged in the complaint,

THEREFORE, on the joint motion of the parties, it is hereby ORDERED, ADJUDGED
AND DECREED as follows;

FINDINGS

1. This Court has jurisdiction over the subject matter and the parties pursuant to 28
U.S.C. §§ 1331, 1337(a), 1345 and 1355, and 15 U.S.C. §§ 45(m)}(1)(A), 53(b), 56(a), and 57b.

2. Venue in this District is proper as to all parties.

3. The complaint states a claim upon which relief may be granted against D;:fendants

under sections 5(a), S(m)(1)(A), 13(b), and 19 of the FTC Act, 15 U.S.C. §§ 45(a), 45(m)(1)(A),
; ‘53_(b), and 57b.

4. The activities of Defendants as alleged in the complaint are in or affecting
érce, as “‘commerce” is deﬁqed in15US.C. § 44.
Defendants have entered into this Stipulated iudgment and Order (“Order”) freely

ut coercion. Defendants further acknowledge that they have read the provisions of this
Ofdéifé.nd"ére prepared to abide by them,

Defendants hereby waive all rights to appeal or otherwise challenge or contest the

: ._ Defgndants have agreed that this Order does not entitle any Defendant to seek or

rneys fees as a prevailing party under the Equal Access to Justice Act, 28 U. S C.

d Dcfendants further waive any rights to attorneys’ fees that may arise tnder said -
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8. Bntry of this Order is in the public interest.
DEFINITIONS

For the purpose of this Order, the following definitions shall apply:

1. “Asset” means any legal or equitable interest in, or right or claim to, any real and
personal property, including without linﬁfation, chattels, goods, instruments, mﬁpmmt, fixtures,
general intangibles, leaseholds, mail or other deliveries, inventory, checks, notes, accounts,
credits, contracts, receivables, shares of stock, and all cash, wherever located.

2. “Business opportunity” is defined as that term is defined in Section 437.2(a) of the
Biusiness Opportunit& Rule, 16 C.F.R. § 437.2(a). The term “business opportunity” in this Order

- shai] also éncompass any successor definition of “business opportunity” in any future trade
e ‘ re.'gu]ation rulc‘or rules that may be promulgated by the Commission to modify or supersede the -
g l:'BUSine'ss Opportunity Rule, in whole or part, from the date any such rule takes effect.
L 3 - The “Business Opportunity Rule” means the FTC Trade Regulation Rule titled

S v ‘Dlsclosure Requirements and Prohibitions concerning Business Opportunities,” 61 Fed. Reg....

15444 at 15563 15571 (Mar. 30, 2007), codified at 16 C.F.R, Part 437, or as it may be
* ammended.
N ,' 4, “.  “Business Venture” means any written or oral business arrangement, however

denommatcd whether or not covered by the Business Opportunity Rule or Franchise Rule, which

a. the right or means to offer, sell, or distribute goods or services (regardless
of whether identified by a trademark, service mark, trade name, advertising, or other
‘commercial symbol); and

LATED JUDGMENT AND ORDER
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b. more than nominal assistance, or t_he promise of more than nominal
assistance, to any person or entity (including, but not limited to, referrals to any persons
providing or promising location services), in connection with or incident to: (1) the
establishment, maintenance, or operation of a new business, or (2) the entry by an
existing business into a new line or type of business.

5. “Defendants” means the Corporate Defendant and Individual Defendants. The
"‘Corporate Defendant” is Lifesiyle Vending, Inc. a New York corporation. The “Indjvidual
Defendan ” are Michael Eisenberg and Maryann McCulloh, individﬁa.lly and as officers of the
Corporate Defendant,

6. “Franchise” is defined as that term is deﬁned in the Franchise Rule at 16 C.F.R.

| . g | Part 436. l(h), or as the Franchise Rule may be amended. -

7. The “Franchise Rule” means the FTC Trade Regulation Rule entitled “Disclosure

' Requiteﬁents- and Prohibitions Concerning Franchising,” 61' Fed. Reg. 15444 at 15544~ 15563
- (Mar. 30, 2007), codified at 16 C.F.R. Part 436, or s it may be amended.
8. “ﬁxcome-generating product or service” means any product or service designed,

intended, or represented to be capable of generating income on behalf of the person to whom it is

9, “Person” means a natural person, organization or other legal entity, including a
: Corporation, parmership, proprietorship, association, or cooperative, or any other group or

 combination acting as an entity,

Pas )

§ TIP'ULATED JUDGMENT AND ORDER
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10.  “Representatives” means the following who receive actual notice of this Order by
personal service or otherwise: Defendants’ successors, assigns, officers, agents, servants,
employees, and attorneys and those persons in active concert or participation with them.

1. “Telémarketing" means the advertising, offering for sale, or sale of any good or
service to any person by means of telephone sales presentations, either exclusivelf or 1;11
conjunction with the use of other advertising,

ORDER
- L. COMPLIANCE WITH BUSINESS OP-PORTUNITY RULE AND FRANCHISE RULE
IT IS FURTHER ORDERED that Defendants and their representatives, are hereby
- festrained and enjoined from violating or assisting others to violate any provisions of the

" Franchisé Rule or Business Opporturity Rule, including, but not limited to:

A, Failing to provide a prospective franchisee or business opportunity purchaser with
a cébmpléte, accurate, and up-to-date disclosure document as prescribed by the Franchise Rule or
Busmess Opportunity Rule; |

| - B Failing to provide each prospective franchisee or business opportunity purchaser
W1th COﬁlplete and accurate documentgtion for any earnings or financial performance
}épiesentétions, as required by the Franchise Rule or Busi.ﬁess Opportunity Rule;

- C Failing to include in any advertisement _fhat states or suggests a specific level of
sales, income or gross or net profits that appears in a newspaper or other medium of general

: dissemination, including the Internet, the disclosures required by Section 437.1(e) of the

Bi s'fne'ss Opportunity Rule, including a clear and conspicuous disclosure of the number and
':l..t:a‘.g_c of prior purchasers known to have ezrned or made the amount claimed;

ULATED JUDGMENT AND ORDER
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D Failing to have a reasonable basis for any earnings or financial performance
represcnfation at the time such representation is macie, as required by the Franchise Rule or
Business Opportunity Rule; or

E. Failing to disclose in a clear and conspicuous manner, in immediate conjunction
with any earnings or financial performance representation, that material which constitutes a
reasonable basis for the earnings or financial performance representation is available to a
prospective franchisee or business opportunity purchaser, as required by the Franchise Rule or
Business Opportunity Rule.

Provided, how@er, that if the Commission promulgates a trade regulation rule or rules that
modify or supersede the Business Opportunity Rule, in whole or part, Defendants shall comply

' fully and completely with all applicable requirements thereof on and after the effective-date of ..

‘any such rule,

I1I. PROHIBITED REPRESENTATIONS
IT IS FURTHER ORDERED that in connection with the advertising, telemarketing,
;_bﬂ'ering for sale, licensing, contracting, sale or other promotion, in or affecting commerce, of any
:;Bﬁsiness Veﬁture, or income-generating product or service, the Defendants and their
_,.;Representatives are hereby permanently restrained and enjoined from making, or assisting in the
iaking of, any statement or representation of material fact that is fraudulent, false, or misleading,
v‘hether directly or by implication, orally or in writing, including, but not limited to, any or ail of
the following:
A, The income, profit, or sales volume that a purchaser is likely to achieve;
B. The income, profit or sales volume actually achieved by prior purchasers;

ULATED JUDGMENT AND ORDER
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C. The length of time that it is likely to take a purchaser to recoup the entire purchase

price or investment;

D. The independence or authenticity of any third-party references, including persons

represented to be prior purchasers, that are provided to potential purchasers;

E. The amount of competition within, or a purchaser’s territorial rights to, any
geographic territory;
F. The availability or existence of profitable locations in a purchaser’s geographic

~ area; and

G. The terms and conditions of any assurances, refunds or guarantees of profitability
. that relate to any location service or company to which a Defendant refers a purchaser.

IIL. 'I‘kANSFER OF CUSTOMERLISTS - -

I’I‘IS ‘F.URTHER ORDERED that the Defendants aﬁd their Representatives are hereby
permanently ;esﬁ‘ained and enjoined from selling, renting, leasing, transferring or otherwise -
qi;sing the naine, address, telephone number, credit card number, bank account number, e-
iail address, or other identifying information of any person who, in connection w1th the
‘advefhsmg, promohon telemarketing, offering for sale or sale of any Business Venture or
] ggmé-genarating product or service, paid any money to any Defendant at any time prior to entry
£ tbls 0rder; provided, however, that Defendants may disclose such identifying information to a
"law'enforcement agency, or as required by any law, regulation (including the disclosures pursuant

_to'the Franchise Rule or Business Opportunity Rule) or court order.

LATED JUDGMENT AND ORDER
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IV, CONSUMER REDRESS AND OTHER EQUITABLE RELIEF

IT IS FURTHER ORDERED that judgment is hereby entered against Defendants in the
amount of $2,196,088.90; provided, however, that all but $150,000 of this judgment shalt be
suspended until further order of the Court, and provided further that this judgment shall be
subject to the conditioﬁs set forth in this Section of this Order.

A Prior to or concurrently with his execution of this Order, Defendants shall turn
over one hundred fifty thousand dollars ($150,000) to their attorney, who shall hold the entire
sum in escrow. Within five (5) days of receipt of notice of the entry of this Order, Defendants’

. je.a,t’tormay shall transfer the escrowed payment to the Commission in the form of a wire transfer or
certified or cashier’s check made payable to the Commission.
- .B. All funds paid pursuant to this Order shall be deposited into a fund administered

- By the Commission or its agent to be used for equitable relief, including, but not limited to

consumer redress and any attendant expenses for the administration of any redress fund. In the
event t_hfdt direct redress to consumers is wholly or partially impracticable or funds remain afier
edressw Eompleted, the Commission may apply any remaining funds for such other equitable
ehef (iﬁcluding consumer information remedies) as it determines to be reasonably related to the
éféﬂdaﬁt;s practices alleged in the Complaint. Any funds not used for such equitable relief shall
@_B'fdepbgi{'cd to the Treasury as disgorgement. Defendants shall have no right to challenge the

;Ijmission’s choice of remedies under this Section.

: C Defendants shall cooperate fully with Plaintiff and the Commission and their

ts in all attempts to collect the amount due pursuant to this Paragraph if the Defendants fail
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provide Plaintiff and the Commission with his federal and state tax returns for the preceding two
years, and to complete new standard-form financial disclosure forms fully and accurately within
ten (10) business days of receiving a request from Plaintiff or the Commission to do so.
Defendants further authorize Plaintiff and the Commission to verify all information provided on
their financial disclosure forms with all appropriate third parties, including but no-t limited to
financial institutions. |
D. In the event of default on the payment required to be made by this Paragraph, the
entire monetary judgment, together with interest ;:omputed under 28 U.S.C. § 1961 - accrued
ﬁ'om the date of default until the date 6f payment - shall be immediately due and payable,
. Defendants agree that, m such event, the facts as alleged in the Complaint filed in this action

_ shall be taken as true in any subsequent litigation filed by Plaintiff or the Commission to enforce

' -,: -..f‘.!j-"j: theu' nghts pursuant to this Order, including but not limited to a nondischargeability complaint in

'any subsequent bankruptcy proceeding.
‘E. In accordance with 31 U.S.C. § 7701, the Defendants are hereby required, unless

: thcy lave done so already, to furnish to Plaintiff and the FTC their taxpayer identifying numbers
(s@cial security number or employer identification numbeﬁ) which shall be used for purposes of
c_i:qli.ecting'and reporting on any delinquent amount arising out of the Defendants’ relationship
w1th the government. o

| F. The Defendants further agree, if they have not done so already, to provide the
FI‘C Wlth clear, legible and full-size photocopies of afl valid driver’s licenses they possess,

whmh _wlll be used for collection, reporting and compliance purposes.
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G. Plaintiff’s and the Commission’s agreement to and the Court’s approval of this

Order is expressly premised upon the truthfulness, accuracy, and completeness of the financial
staternents and information provided by egch of the Defendants and their counsel to the Plaintiff;
namely, the Financial Statement of Debtor (Form OBD~SQO) provided by Defendant Michael
Eisenberg, dated October 30, 2007; the Financial Statement of Debtor (Form OBD-500)
provided by Defendant Maryann McCulloh, dated October 22, 2007; and the Financial Statement
of quporatc Debtor (Form OBD-500C) provided by Defendant Lifestyle Vending, Inc., dated
Qctober 30, 2007. If, upon motion by the Plaintiff, this Court finds that any of the Defendants
have failed to disclose any material asset, or materially misstated the value of any asset in the
financial statements or related documents des'cribed above, or have made any other material

: xmsstatemcnt or omission in the financial statements, or related documents described above, then
the Court shall lift the suspension of the consumer redress and require payment of the full
amount of the judgment described above by (1) ali defendans, jointly and severally, in the case

o of such a failure or misstatement by the corporate Defendant, or (2) any individual Defendant

who falled to disclose any material asset, or materially misstated the value of any asset in the
ﬁpgncml statements or related documents described above, or made any other material
thi:;statenient or orfﬁssion in the financial statements, or related documents descﬁbed above, less
anyconsumer redress amount already paid. This amount shall be immediately due and payable,
gcther with. interest computed at the rate prescribed under 28 U.S.C. § 1961, Provided,
ho%i{réver, that in all other respects this Order shall remain in full force and effect.

In accordance with 31 U.S.C. § 7701, the Defendants are hereby required, unless
§ _‘;dqne 50 already, to furnish to Plaintiff and the FTC their respective taxpayer

‘JUDGMENT AND ORDER
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identifying numbers (social security numbers or employer identification numbers) which shall be
used for purposes of collecting and reporting on ény delinquent amount arising out of the
Defendants’ relationship with the government. |
L The Individual Defendants are ordered, if they have not done so already, to
provide the FTC with clear, legible and full-size photocopies of all valid driver’s iicenses they
possess, which will be used for collection, reporting and compliance pirposes.
I Defendants agree that the facts as alleged in the Cornplaint filed in this action
shall be taken as true, without further proof, for the purpose of any action to collect the judgment,
~ including but not limited to a nondischargeability complaint in any bankruptcy case.
| K Any proceedings instituted under this Paragraph are in addition to, and not in lieu
~ of, any other civil or criminal remedies that ‘may be provided by law, including any other
| | proceedings Plaintiff may initiate to enforce this Order.

' V; ACKNOWLEDGMENT OF RECEIPT OF ORDER BY‘DEFENDANTS‘ o

IT IS FURTHER ORDERED that each Defendant, within five (5) business days of
- receipt of this Order as entered by the Court, shall submit to Plaintiff and the Commission a
~ truthful sworn statement acknowledging receipt of this Ofder. |
V1. DISTRIBUTION OF ORDER BY DEFENDANTS

. IT IS FURTHER ORDERED that, for a period of five (5) years from the date of entry of
, this Order, Defendants shall deliver copies of the Qrdef as directed below: |

A, Corporate Defendant: The Corporate Defendant must deliver a copy of this Order
to all of its principals, officers, directors, and managers. The Corporate Defendant also must
deliver copies of this Order to all employees, agents, and Tepresentatives who engage in conduct

IPULATED JUDGMENT AND GRDER
s 11




~ Case 2:06-cv-06421-ADS-ETB  Document 24 Filed 03/27/2008 Page 12 of 22

related to the subject matter of the Order, including but not limited to a]l personne] involved in
responding to consumer complaints or inquiries, and all sales personmel, whether designated as
eﬁployees, consultants, independent contractors or otherwise. For current pcrson.nel, delivery
shall be within (5) days of service of this Order upon Defendant. For new personnel, delivery
shall occur prior to them assuming their responsibilities. |
B. The Individual Defendants as Control Persons; For any business that each

* Individual Defendant controls, directly or indirectly, or in which the Individual Defendant has a
majority ownership interést that is engaged in the sale or distribution of any Business Venture, or
hlcome-generatigg product or service, or assisting others engaged in these activities, the

~ Individual Defendant must deliver a copy of this Crder to all principals, ofﬁcers,. directors, and

S : managérs of that business. . The Individual Defendant must also. deliver copies of this Order to all -

) }e’mp]oyees, agents, and representatives of that business who engage in conduct related to the

-'éubject-'matter of the Order, including but-not limited to all personnel involved intesponding to-- .- -
consumer complaints or inquiries, and all sales personnel, whe?her designated as employees,
.:consultants, independent contractors or otherwise. For current personnel, delivery shall be within
'.(5) days of s;ervice of this Order upon Defendant. For new personnel, delivery shall occur prior
to them assuming their responsibilitcs.

C..  The Individual Defendants as employees or non-control persons: For any business
where e;ch Individual Defendant is not a controlling person of a business but the business is
g‘égéd in the sale or distribution of any Business Venture, or income-generating product or

¢rvice, or assisting others engaged in these activities, the Individual Defendant must deliver a

IPULATED JUDGMENT AND ORDER
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copy of this Order to all principals and managers of such business before engaging in 'such
conduct.

D. The Corporate and Individual Defendants must secure a signed and dated
statement acknowledging receipt of the Order, within thirty days of delivery, from all persons
receiving a copy of the Order pursuant to this Section of the Order. | |

VII. COMPLIANCE REPORTING BY DEFENDANTS
'IT IS FURTHER ORDERED that, in order that compliance with the provisions of this
Order may be monitored;
A. For a period of five (5) years from the date of entry of this Order,
| 1. Defendant Michael Eisenberg and Defendant Maryann McCulloh shall
- motify the Commission of the following; -
a. Any changes in residence, mailing addresses, and telephone
- numbers of Individual Defendant, within ten (10) days of the date
of such change;
b. Any changes in employment status (including self-employment) of
Individual Defendant, and any change in the ownership of the
Individual Defendant in any business entity, within ten (10) days of
the date of such change. Such notice shall include the name and

address of each business that the Individual Defendant is affiliated

with, employed by, creates or forms, or performs services for; a

statement of the nature of the business; and a statement of the

STIPULATED JUDGMENT AND ORDER
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Individual Defendant’s duties and responsibilities in connection
with the business or employment; and
c. Any changes in the Individual Defendant’s name or use of any
| aliases or fictitious names; and
2, Each defendant shall notify the Commission of any changes in corporate

structure {corporate defendant(s)] or any business entity that an Individual Defendant(s)
directly or indirectly control(s), or has an ownership interest in, that may affect
compliance obligations arising under this Order, including but not limited to a
dissolution, assignment, sale, merger, or other action that would result in the emergence
of a successor entity; the creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practicw-lsubjt}ct to this Order; the filing of a bankruptey petition; .
or a change in the corporate name or address, at least thirty (30) days prior to such
change, provided that, with respect to any proposed change in the corporation about ... -..
which the defendant(s) learns less than thirty (30) days. prior to the date such action is to

take place, defendant(s) shall notify the Commission as soon as is practicable after

obtaining such knowledge.

B.  One hundred eighty (180) days after the date of entry of this Order, each defendant
hall provide a written report to the FTC, sworn to under penalty of petjury, setting forth in detail
e manner and form in which they have complie& and are complying with this Order. This

- teport shall include, but not be limited to:

1. For each Individual Defendant:

R .
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a. The then-current residence address, mailing addresses, and
telephone numbers of the Individual Defendant;
b. The then-current employment and business addresses and
telephone numbers of the Individual Defendant, a description of
the business activities of each such employer or busincss, and the
title and responsibilities of the Individual Defendant, for each such
employer or business; and
c. Any other changes required to be reported under subparagraph A of
this Section.
2. For all Defendants:
a..  Acopy of each acknowledgment of receipt of this Order, obtained : . .
pursuant to Paragraph V; and ‘
- C. Any other changes required to be reported under subparagraph-Aof - :. -

" this Section.

C.  For the purposes of this Order, Defendants shall, uniess otherwise directed by the
g ' ‘_éétﬁjﬁiséion’s authorized representatives, mail all written notifications to the Commission to:

Associate Director for Enforcement Division
Federal Trade Commission

600 Pennsylvania, Ave., N.W.

Washington, DC 20580

Re: i v. Li di .
Civil No. 2:06-cv-06421-ADS-ETB (ED NY)

D JUDGMENT AND ORDER
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D. For the purposes of this Order, Defendants shall, unless otherwise directed by a
representative of Plaintiff, identify all written notifications to Plaintiff as provided in reference to

DJ# 102-3378, and mail them to:

Director, Office of Consumer Litigation
U.S. Department of Justice - Civil Division

P.O. Box 386
Washington, D.C. 20044
E. For purposes of the compliance reporting required by this Order, representatives |
of Plaintiff and the Commission are authorized to communicate directly with Defendants.

VIH. MONITORING COMPLIANCE OF SALES PERSONNEL

ITIS FURTIiER ORDERED that, in connection with any business that any Defendant

di_rectly or indirectly manages, controls or has a majority ownership interest in, that is engaged in {

.+ - .the sale or distribution of any Business Venture, or income-generating product or service, or !
:‘; - asswtmg others engaged in these actlvmes, Defendants and thelr Representatxves are hereby

S permanently restrained and enjoined from: | !

_ A Failing to take reasonable steps sufficient to monitor and ensure that all
i .' emplo'yeesland independent contractors engaged in sales or other customer service functions |
L éon;ply, with Paragraphs I and 11 of this Order. Such steps shall include adequate monitoring of : (

“ salqé prcsentaﬁons or other calls with customers, and shall also include, at a minimum, the '

foHo%g:
1. Listening to the oral representations made by persons engaged in sales or }

other customer service functions;

TIPULATED JUDGMENT AND ORDER ' ‘
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2. Establishing a procedure for receiving and responding to consumer
complaints; and
3. Ascertaining the number and nature of consumer complaints regarding
transactions in which each employee or independent contractor is involved;
B. Failing .promptly to investigate fully any consumer complaint received by any
business to which this Paragraph applies; and
C. Failing to take corrective action with respect to any sales person whom any
Defendant or Representative détennines is not complying with this Order, which may include
training, disciplining, and/or terminating such sales person;
Provided, however, that this Paragraph does not authorize or require a Defendant to take any
action that violates any federal, state, or local law,

IX. RECORD-KEEPING PROVISIONS

IT IS FURTHER ORDERED that, for a period of eight (8) years from the date of entryof . .|

this Order, in connection with any business that any Defendant directly or indirectly manages,

' controls or has a majority ownership interest in, that is engaged in the sale or distribution of any
Business Venture, or income-generating product or service, or assisting others engaged in these
.activities,' Defendants and their agents, employees, officers, comoﬁﬁom successors, and

. ’_ asmgna, and those persons in active concert or participation with them who receive actual notice

- _of this Order by personal service or otherwise, are hereby restrained and enjoined from failing to

. :‘”t_:regte and retain the following records: |

A, Accounting records that reflect the cost of goods or services sold, revenues

encrated, and ‘the disbursement of such revenues; |

sxgélftjj;ATEn JUDGMENT AND ORDER
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B. Personnel records accurately reflecting the name, address, and telephone mumber
of each person employed in any capacity by such business, including as an independent
contractor; that person’s job title or position; the date upon which the person commenced work;
and the date and reason for the person’s termination, if apﬁlicable;

C. Customer files c;)ntaining the names, addresses, telephone numberé, dollar
a.mounté paid, quantity of items or services purchased, and description of items or services
purchased, for all consumers to whom the business has sold, invoiced or shipped any Business
Venture or income-generating product or service;

D. Records that reflect, for every written or t_JraI complaint or refund request received
by any of the Defendants or their Representatives from a business opportunity purchaser, whether

directly or indirectly or through any third party: (1) the business opportunity purchaser's name,. .
»  address, telephone number; (2) the dollar amount paid; (3) the written complaint or refund
"-"'--3':'.‘.5-‘-:,}:reques‘t, if any; (4) tﬁe basis of the complaint-or refund requestyincluding the name-ofany - - - -
salesperson complained about and the nature of any inadequate support items or services

- involved in the complaint; (5) the nature and result of any investigation conducted concerning the

complaint or refund request; (6) each response and the date of the response to the complaint or
- efund request; (7) any final resolution of the complaint or refund request, and the date of the
:resolution; and (8) in the event of a denial of a refund request, the reason for the denial;

‘E. Copies of all sales scripts, training materials, advertisements, or other marketing
iilatmials, which shall be retained for three (3) years after the ]gst date of their dissemination or

use; and
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F. All records and documents necessary to demonstrate full compliance with each
provision of this Order, including but not limited to, copies of acknowledgments of receipt of this
Order, and all reports submitted to the FTC pursuant to this Order.

X. COMPLIANCE MONITORING

IT IS FURTHER ORDERED that, for the purpose of monitoring and investigating
compliancé with any provision of this Order,

A Within ten (10) days of receipt of writtep notice from a representative of the
Commission or Plaintiff, ‘each Defendant shall submit additional written reports, sworn to under
penalty of perjury; produce documents for inspection and copying; appear for deposition; and/or

' provide entry during normal business hours to any business location in such Defendant’s

i, - possession or direct or indirect control to inspect the business operation; .

B. In addition, the Commission and Plaintiff are authorized to monitor compliance
‘with:this Order by all other.lawful means, including but not limited to the following:.

1. obtaining discovery from any person, without further leave of court, using
the procedures prescribed by Fed. R. Civ. P. 30, 31., 33, 34, 36, and 45;

2. posing as consm&s and suppliers to: one or more of the Defendants, a
Defendant’s employees, or any other entity managed or controlled in whole 61' in part by
any Defendant, without the necessity of identification or prior notice; |

'C. Each Defendant shall permit representatives of the Commission or Plaintiff to
intervie“‘r any emi:lbyer, consultant, independent contréctor, representative, agent, or employee
v;rhc;'n has agreed to such an interview, relating in any way to any conduct subject to this Order.

1 e ferson. interviewed may have counsel present.

STIPULATED JUDGMENT AND ORDER
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h . Provided, however, that nofhing in this Order shall linﬁt the Commission’s lawful use of
cc;tﬁpulspty ?ﬁbcess, pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C. §§ 49, 57b-1, to
obtain any documentary material, tangible things, tcstimonyi_q.r information relevant to unfair or
deceptive-acts or practices in or affecting commerce (w1th'1nthe meaning of 15 U.S.C.

§ 45(a)1).
‘ XI. FEES AND COSTS
IT IS FURTHER ORDERED that each party to this Order hereby éérees to bear its own
cosfs and aftomeys’ fees incurred in connection with this action.
S XII. RETENTION OF .]URISDICTION
e H‘IS FURTI-IER ORDERED that this Court shall retain jurisdiction of this matter for the
'purposes of construction, modlﬁcatlon, and enforcement of. th:s Order. .

X111, COMPLETE SE'I‘TLEMENT

The partles, by their respective counsel; hereby consent-to. entry. of the foregoing Order ..,

wl:uch shall constitute a final judgment and order in this matter The parties further stipulate and

gree that the entry of the foregoing Order shall constxtute a full, complete and final settlement of

' tb;s‘ action

'FOR THE PLAINTIFF: FOR THE DEFENDANTS:

4

JEFFREY S. BUCHOLTZ m Q)\ -
Acting Assistent Attorney General MICHAEL B. EISENBERG
Civil Division Individually and as President and Owner of

U.S. DEPARTMENT OF JUSTICE Lifestyle Vending, Inc.
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ROSLYNN R. MAUSKOPF
United States Attorney

THOMAS A. MCFARLAND
Assistant U.S. Attorney
Eastern District of New York
610 Federal Plaza, 5th floor
Central Islip, NY 11722-4454
PHONE: (631) 715-7863
FAX: (631) 715-7920

EUGENE M. THIROLF
Director
Office of Consumer Litigation

_ Tnal Attomey
: Ofﬁce of Consumer Litigation’

U, Department of Justice
P.0. Box 386
Washington, D.C. 20044
PHONE: (202) 307-0052
FAX: (202) 514-8742
E-MATIL: suzeite.smikle@usdoj.gov

M rach
J}wﬂfy_a_(a_; 2008
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G LA

MARY ANN MCCULLOH
Individually and as Vice President and
Owner of Lifestyle Vending, Inc.

v A

WILLIAM C. MCCUEEOH: Bsgr—-
McCuHoh & Weiss, LLC
868 Little East Neck Road
West Babylon, NY 11704
PHONE: {(631) 422-1500
FAX: (631) 422-155%

Counsel for Michael Eisenberg, Maryann
MecCulloh, and Lifestyle Vending, Inc.
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OF COUNSEL: .

THOMAS A. COHN

Director

Northeast Region

FEDERAL TRADE COMMISSION

AnnF. Weintraub

Attorney

Northeast Region

Federal Trade Commission
One Bowling Green, Suite 318
New York, NY 10004
PHONE: (212) 607-2815
FAX: (212)607-2822

<A .
SO ORDERED this 21_dayof _MARCH 2008.

0/ — 4

—

THE HONORABLE ARTHUR D. SPATT ~
UNITED STATES DISTRICT JUDGE
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