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Complaint Counsel respectfully submit this memorandum of law in support of their
Motion in limine for an Order precluding the introduction by Respondent Realcomp II Ltd.
(“Realcomp” or “Respondent”) of deposition or trial testimony by certain lay witnesses relating
to the application of contract law to certain hypothetical disputes between brokers. Such
testimoﬁy, purportedly providing a justification for Realcomp’s Website and Search Function
Policies (together, the “Policies™), would be without adequate factual foundation or qualification
of the witnesses as experts in legal issues.

I INTRODUCTION AND BACKGROUND

Respondent filed its Preliminary Witness List and Expert Witness List on January 26,
2007, and its Deposition Designations and Final Proposed Witness List on May 15, 2007. These
filings make it clear that Respondent intends to defend the Policies by introducing testimony of
certain of its fact witnesses regarding the application of contract law to certain hypothetical
disputes between brokers.

Realcomp seeks to offer testimony regarding the application of legal principles to a
hypothetical dispute involving a listing broker that uses an Exclusive Agency’ contract and a

cooperating broker that procures a buyer for the property.> The hypothetical dispute arises if the

! An Exclusive Agency Listing is a listing agreement under which the listing broker acts as an exclusive
agent of the property owner or principal in the sale of a property, but also reserves to the property owner or principal
a right to sell the property without assistance of the listing broker, in which case the listing broker is paid a reduced
or no commission when the property is sold. Answer at § 9.

In contrast, an Exclusive Right to Sell Listing is the traditional listing agreement, under which the property
owner appoints a real estate broker as his or her exclusive agent for a designated period of time, to sell the property

on the owner’s stated terms, and agrees to pay the listing broker a commission when the property is sold, whether by
the efforts of the broker, the owner or another broker. Answer at § 8.

2 Realcomp Final Proposed Witness List at 3-4; [REDACTED]; Taylor Dep. at 92:4-92:8.
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buyer of the property closes the sale without involving the cooperating broker. Such a situation,

Realcomp argues, could conceivably give rise to an arbitration dispute concerning whether the

cooperating broker was the “procuring cause” for the sale, and therefore entitled to receive a

commission. Realcomp seeks to offer testimony from its “fact” witnesses that under this

hypothetical, and using their view of the law, the listing broker would be excused from paying

the offer of compensation to the cooperating broker if the listing broker did not receive a

commission. Realcomp apparently offers this hypothetical result as justification for its Policies

disfavoring Exclusive Agency listings.
Specifically, Respondent listed Karen Kage, Douglas Whitehouse, Douglas Hardy, and

Robert Taylor as “fact” witnesses. Realcomp’s Final Proposed Witness List (“Witness List™) at

1-4. Realcomp’s filings show that it seeks to offer.opinion testimony of these witnésses

regarding a hypothetical legal problem that it claims justifies the Policies:

. Mr. Taylor may “offer testimony concerning the arbitration process concerning the issue
of procuring cause and the limitations of that process as not being applicable when no
commission is being paid.” Witness List at 4-5.

. Mr. Whitehouse and Mr. Hardy are expected to explain how the “proposed relief will set
up a system by which prospective purchasers, through promotion and advertisements paid
for by Realcomp members, would essentially be placed in a position of dealing directly
with homeowners who, for purposes of transaction, would akin to a for sale by owner,
negotiating and handling the sale of their residential property directly with prospective

purchasers with no commission to be paid to any cooperating broker.” Witness List at 2-
4.
. Ms. Kage is expected to testify about Realcomp’s “efficiency justifications and the harm
that would be caused by Complainant’s Counsel’s proposed relief.” Witness List at 1-2.
Ms. Kage’s investigational hearing testimony shows that these “justifications™ include the
hypothetical legal dispute described above. [REDACTED)]

The witnesses’ sworn deposition testimony, however, shows that none of them have



personal knowledge of any actual instance of this having occurred, and are simply offering their
opinions on a hypothetical problem. In addition to being purely speculative, the testimony also
clearly is based on the witnesses’ views concerning the application of legal principles. None of
these witnesses have been qualified as experts in this matter and none of these witnesses are even
lawyers. As lay witnesses, they cannot offer opinions on legal issues. The Court should
therefore issue an Order precluding any testimony at the hearing of this matter or by deposition,
regarding the possible outcome of a procuring cause dispute involving a listing under an
Exclusive Agency contract.?

IL. ARGUMENT

A. Legal Standard

The Scheduling Order in this caée specifically provides, “[w]itnesses shall not testify to a
matter unless evidence is introduced sufficient to support a finding that the witness has personal
knowledge of the matter.... [and] witnesses not properly designated as expert witnesses shall not
provide opinions beyond what is allowed” by F.R.E. 701. Scheduling Order § § 20-21; Fed. R.
Evid. 602, 701, 702. Under Rule 701, a witness not testifying as an expert may give an opinion
only if it is “(a) rationally based on the perception of the witness, (b) helpful to a clear
understanding of the witness’s testimony or the determination of a fact in issue, and (c) not based
on scientific, technical, or other specialized knowledge within the scope of Rule 702.” Fed. R.
Evid. 701. The proponent of lay opinion testimony has the burden of establishing that the

testimony meets these foundational requirements. United States v. Garcia, 291 F.3d 127, 140

3 Attached to the accompanying Declaration of Peggy Bayer Femenella are the documents and portions of
deposition testimony Complaint Counsel refers to in this memorandum.
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(2d Cir. 2002).

Witnesses not designated as experts are limited to testifying to opinions which are
rationally based on their own actual perception. Indemnity Ins. Co. v. Am. Eurocopter, 227
F.R.D. 421, 424 (D.N.C. 2005). As noted in the Advisory Committee Notes to Rule 701, “Rule
701 has been amended to eliminate the risk that the reliability requirements set forth in Rule 702
will be evaded through the simple expedient of proffering an expert in lay witness clothing.”
Moreover, lay witnesses may not answer hypothetical questions or assume facts not in evidence
in their testimony. Teen-Ed, Inc. v. Kimball Int’l, Inc., 620 F.2d 399, 403-404 (3d Cir. 1980);
Hartzell Mfg. v. American Chem. Technologies, 899 F. Supp. 405, 408 (D. Minn. 1995) (“[a] lay
witness’s opinion testimony must be based upon his or her personal perceptions and,
unavoidably, those perceptions must be of a type that are admissible in evidence”). Lay opinion
testimony may not be based on inadmissible hearsay. K.W. Plastics v. U.S. Can Co., 131 F.
Supp. 2d 1265, 1273 (M.D. Al. 2001).

A. The Witnesses Lack Personal Knowledge of this Hypothetical Problem.

As non-expert witnesses, Realcomp’s witnesses must be able to testify from actual
personal knowledge. Indemnity Ins. Co., 227 F.R.D. at 424; F.R.E. 701; see also Complaint
Counsel’s Memorandum in Support of Its Motion in Limine Barring Certain Lay Opinion
Testimony Regarding Supposed Justifications for Realcomp’s Rules at 3-4. Ms. Kage, Mr.
Taylor, Mr. Hardy, and Mr. Whitehouse, however, admitted that they have no personal

knowledge of any actual procuring cause disputes involving an Exclusive Agency Listing:*

4 Not only do Realcomp’s witnesses lack any personal knowledge of any procuring cause dispute involving
an Exclusive Agency agreement, Messrs. Hardy, Whitehouse, and Taylor admitted that they did not even know the
reasons why the Realcomp Policies were adopted. None was a member of the Realcomp Board of Governors at the
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. Ms. Kage, CEO of Realcomp, has no first hand knowledge of procuring cause issues or
any issues regarding a Cooperating Broker not getting paid, because Realcomp does not
directly deal with grievance and arbitration issues, and does not receive any reports or
information regarding these proceedings. [REDACTED]; Kage Dep. at 37:24-38:5; CX
33 at 6 (Realcomp “does not hold hearings for procuring cause, as this is conducted at the
Board or Association of Realtor’s level.”).

. Mr. Whitehouse has no first hand knowledge of any disputes or problems involving
Exclusive Agency Listings:

Q. Okay. So going back in your experience, you know, prior to 2000
even, tell me of all the problems [with Exclusive Agency Listings]
that you can tell me of from firsthand knowledge.

A. From first hand experiencing a problem myself?
Q. Yes.
A. Ican't. Ican only tell you secondhand.

Whitehouse Dep. at 111:1-111:5.
. Mr. Whitehouse, who serves on the Metropolitan Consolidated Association of Realtors
arbitration committee, generally does not even know what type of listing contract is

involved in a procuring cause dispute. Whitehouse Dep. at 7:12-8:16.

. All of the arbitrations involving procuring cause issues that Mr. Taylor can remember
involved Exclusive Right to Sell Listings. Taylor Dep. at 111:12-111:15.

Moreover, not a single deponent in this matter could point to an arbitration that did
involve an Exclusive Agency Listing. See, e.g., Baczkowski Dep. at 126:24-127:17 (Listing
contract type plays no role in arbitration hearings); Nowak Dep. at 19:1-19:9 (None of the
NOCBOR arbitrations involved Exclusive Agency, Limited Service or MLS Entry Only
Listings.); Nead Dep. at 141:6-141:19 (Listing agreement is not an issue in procuring cause

disputes for WWOCAR.); Tucholski Dep. at 38:9-38:12 (DABOR has no records of procuring

time the Realcomp Policies were adopted. None had any role in the adoption of the Realcomp Policies. -And none
knows why the Realcomp Policies were adopted in the first place. Hardy Dep. at 100:13-100:16; Whitehouse Dep.
at 105:6-105:8, 105:23-106:5; Taylor Dep. at 102:2-102:5.
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cause disputes involving discount or flat fee brokers).

B. Commission Determinations Are an Issue of Contract Law.

Even if Respondent’s witnesses had personal knowledge regarding commission disputes
involving an Exclusive Agency Listing, the opinions they offer are based on their own views of
the application of contract law. These witnesses, who have no expertise in the law, should be
precluded from testifying on legal issues.

Whether or not a cooperating broker is the procuring cause of sale and entitled to the
offer of compensation laid out in the Realcomp MLS, is a question of basic contract law: Was
there an offer, acceptance and performance justifying compensation to the cooperating broker?
The offer of compensation to a cooperating broker is clearly laid out pursuant to the rules of the
Realcomp MLS, which require every listing to include an offer of compensation:

The Listing Participant shall specify, on each listing filed with the MLS, the

compensation offered to MLS participants, for their services with respect to the

sale/lease of the real estate covered by such listing. Such offers are unconditional
except that entitlement to compensation is determined by the Cooperating

Broker’s performance as the procuring cause of sale (or lease) or as otherwise

provided for in this rule.

CX 100 at RC1346.

Cooperating brokers accept the specified offer of compensation when they bring the buyer
to the table, and the specific performance of the contract is the act of procuring the buyer for the
transaction, therefore considered the procuring cause of the transaction. Procuring cause is
defined as “the interplay of factors which together demonstrate that the unbroken efforts of a

specific broker were responsible for the buyer making the decision to consummate the sale on

terms which the seller found acceptable.” CX 86 at 1; Hardy Dep. at 44:12-45:3. Basically,



procuring cause comes down to the fact that “the sale would not have occurred but for the
broker’s efforts.” CX 86 at 1. So, if the cooperating broker brings in the buyer, that broker has
accepted the listing broker’s offer of compensation laid out in the MLS, and has earned the stated
commission by being the procuring cause of sale.

The 1ssue of performance under the contract also involves application of established legal
principles to particular facts. In Michigan, where Realcomp is located, there have been
numerous cases over the last 120 years where the courts determined whether a broker was
entitled to a commission.” Michigan courts have frequently held that the test of a broker’s right
to a commission was “whether or not he was the procuring or the producing cause of the sale....”
Advance Realty Co., 83 N.W.2d at 344-345; see also Amend v. 485 Properties, LLC, 443 F.3d
799, 800 (11th Cir. 2006) (Procuring cause must be established to collect a contractually-based
commission where the broker worked on, but did not close the deal.); Ditzik v. Schaffer Lumber
Co., 360 N.W.2d 876, 880-81 (Mich. Ct. App. 1984); Craib, 6233 N.W.2d at 676-678. (In order
for a real estate broker to receive a commission on a broker’s contract, he must show
performance of the terms of vthe contract); Hubbard, 108 N.W. 735-736. For example, in Ditzik,
the Michigan Court of Appeals addressed and resolved the issue of whether or not a real estate
brokér satisfied the performance portion of the contract and was therefore entitled to a

commission regarding the sale of a lumber yard. 360 N.W.2d at 881.

5 See, e. g., Craib v. Comm. on Nat’l Missions of the Presbytery of Detroit of the United Presbyterian
Church, 233 N.W.2d 674, 676-678 (Mich. Ct. App. 1975); Advance Realty Co. v. Spanos, 83 N.W.2d 342, 344-345
(Mich. 1957); Hubbard, Merwin & Farmer v. Leiter,108 N.W. 735 (Mich. 1906).
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Whether a broker is excused from obligations under the contract is also an issue of law.®

For example, the Sixth Circuit has addressed the very hypothetical Realcomp poses.
Specifically, the Sixth Circuit has addressed the issue of whether a cooperating broker was
entitled to a commission when the listing broker was not paid by the seller. Reisenfeld & Co. v.
" Network Group, Inc., 277 F.3d 856, 859-863 (6th Cir. 2002). The Court in Reisenfeld held that
under a quasi-contract theory, the cooperating broker was entitled to a commission from the
seller even though the listing broker was not paid by the seller, and remanded the case back to the
- district court to determine how much of a commission the cooperating broker should receive. Id.
at 862. This decision by the Sixth Circuit flatly contradicts the basic legal view held by the lay
witnesses here — it holds that a cooperating broker was still entitled to the offer of compensation
even though the listing broker was not paid.

The fact that, under Realcomp MLS Rules and Regulations, Realcomp members must
first submit their procuring cause disputes for arbitrétion, does not change the dispute into
something other than an application of legal principles. See, e.g., [REDACTED]; CX 100 at 8.
A Realcomp member must file a grievance or arbitration with one of the Realcomp Shareholder
Boards, to address procuring cause issues.” The Realcomp Shareholder Boards, who are all
affiliated with the National Association of Realtors (“NAR”),? are required to follow the NAR

Code of Ethics and Arbitration Manual. CX 94 at NARFTC0000224-263. However, even

6 CX 100 at RC1346 (The listing broker’s obligation to pay the procuring cause cooperating broker the
offer of compensation may be excused if it is “impossible or financially infeasible” for the listing broker to collect
some or all of the commission.).

7 Id.; CX 100 at RC1344.

8 See, e.g., [REDACTED]; Williams Dep. at 57:25 - 58:2; Baczkowski Dep. at 14:5 - 14:16.
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though Realcomp members need to go through arbitration first, NAR relies on case law and state
statutes to determine whether or not a broker is the procuﬁng cause of a sale and entitled to the
offered commission. See, e.g., CX 86.

Under the NAR arbitration rules, “all arbitration hearings must be conducted in a manner
consistent with state law.... [and it is necessary to know] case law governing arbitration and to
conform the Board’s arbitration procedures to the law.” CX 94 at NARFTC0000265. Moreover,
if a party refuses to abide by the arbitration award, the award recipient can seek “judicial
enforcement of the award by a local court of competent jurisdiction and to request reimbursement
of legal fees incurred in seeking enforcement.” Id. at NARFTC0000268. These arbitrations
must correctly apply the law, and an arbitration award can be vacated by the courts for an “error
inlaw.” See, e.g., Saveski v. Tiseo Architechts, Inc., 682 N.W.2d 542, 544 (Mich. Ct. App.
2004)(“Arbitrators exceed their power when they act ... in contravention of controlling principles
of law.”); DAIIE v. Gavin, 331 N.W.2d 48, 55 (Mich. 1982) (If arbitrators have been lead to the
wrong conclusion through an error in law, the decision will be set aside (citation omitted)).

C. No Lay Opinions Are Allowed Regarding Issues of Law.

The case law is clear that lay opinion testimony should be excluded when it contains legal
conclusions. Torres v. County of Oakland, 758 F.2d 147, 150 (6th Cir. 1985) (“The problem
with testimony containing a legal conclusion is in conveying the witness’ unexpressed, and
perhaps erroneous, legal standards....”); FAA v. Landy, 705 F.2d 624, 632 (2nd Cir. 1983); see
also United States v. Baskes, 649 F.2d 471, 478 (7th Cir. 1980). For example, in Baskes, the
Court held it was proper to exclude lay witness testimony “as to the legal implications of what

occurred.” Baskes, 649 F.2d at 478; see also United States v. Hearst, 563 F.2d 1331, 1351 (9th
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Cir. 1977) (testimony admissible because the “average layman would understand those terms and
ascribe to them essentially the same meaning intended”). Numerous courts have even held
expert testimony on issues of law, giving a legal conclusion or discussing the legal implications
of evidence, to be inadmissible. See, e.g., Estate of Sowell v. United States, 198 F.3d 169, 171-
72 (5th Cir. 1999); United States v. Simpson, 7 F.3d 186, 188 (10th Cir. 1993); Estes v. Moore,
993 F.2d 161, 163 (8th Cir. 1993). |

II1I. CONCLUSION

These witnesses have no personal knowledge concerning any instance of a hypothetical
dispute of the kind at issue. They have not been listed as experts on Respondent’s Expert
Witness List, and none of these witnesses are lawyers. Their views are based on issues of law
that are readily determinable without their lay views. For all these reasons, these witnesses, and
any others that Realcomp tries to put forth for the same purpose, should be precluded from -

testifying on this proposed justification for the Policies.

Respectfully submitted,

W a,
May 18, 2007 Peggy Buayer Femenella
Complaint Counsel
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of :
Docket No. 9320
REALCOMPIILTD.,
a corporation. Public

[PROPOSED] ORDER

On May 18, 2007 Complaint Counsel moved in limine to limit the trial and deposition
testimony of Karen Kage, Robert Taylor, Douglas Whitehouse, Douglas Hardy, and other “fact”
witnesses listed by Respondent to factual, rather than lay opinion testimony regardiﬁg certain
hypothetical legal issues.

Accordingly, upon due consideration of the parties’ submissions, it is hereby R

ORDERED that Karen Kage, Robert Taylor, Douglas Whitehouse, Douglas Hardy, and
any other Respondent witnesses, are precluded from testifying as to lay opinions, either live or by
deposition, for the justification of the Realcomp Policies regarding the possible outcome of a
procuring cause dispute under an Exclusive Agency contract, or any other opinions as to which

they do not have personal knowledge or are not qualified as experts in legal issues.

ORDERED:

Stephen J. McGuire
Chief Administrative Law Judge

Date:



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
REALCOMPII LTD,, Docket No. 9320
a corporation. Public

DECLARATION OF PEGGY BAYER FEMENELLA
I, Peggy Bayer Femenella, make the following statement:

1. I am an Attorney in the Bureau of Competition of the Federal Trade Commission. I serve
as Complaint Counsel in this matter.

2. Pursuant to Paragraph 5 of the Scheduling Order, I conferred with Steve Lasher, counsel
for Realcomp on May 17, 2007, in an effort in good faith to resolve the issues raised by this
Motion, and we have been unable to reach an agreement.

3. Pursuant to Pursuant to Rule 3.24(a)(2) and 3.24(a)(3) of the Commission’s Rules of
Practice, 16 C.F.R. §§3.24(a)(2) and 3.24(a)(3), I submit this declaration solely to bring before
the Court documents and deposition transcripts relevant to Complaint Counsel’s Motion in
Limine and Memorandum in Support of Motion in Limine Requesting an Order to Preclude Lay
Opinion Testimony Regarding Certain Hypothetical Legal Issues.

4. The materials submitted to the Court in the Appendix to the Memorandum in Support of
Complaint Counsel’s Motion in Limine Requesting an Order to Preclude Lay Opinion Testimony
Regarding Certain Hypothetical Legal Issues are true and correct copies of the following:

CX Document Title Document
Number Date
CX 33 | Respondent’s Responses and Objections to Petitioner’s First Set of 1/11/07

Interrogatories and Attachments

CX 86 Procuring Cause Factors, National Association of Realtors Legal
Affairs Article




CcX Document Title Document

Number Date
CX 100 | Realcomp II Ltd., Rules & Regulations, Revised October, 2006 10/06

Tab 1 Realcomp’s Final Proposed Witness List 5/15/07

Tab 2 Deposition Transcript excerpts of Robert Taylor 3/14/07

Tab 3 Deposition Transcript excerpts of Karen Kage 02/20/07 . -

Tab 4 REDACTED -

Tab 5 Deposition Transcript excerpts of Douglas Whitehouse 02/22/07

Tab 6 Deposition Transcript excerpts of Douglas Hardy 2/21/07

Tab 7 Deposition Transcript excerpts of Walt Baczkowski 1/29/07

Tab 8 Deposition Transcript excerpts of Martin Nowak . 1/30/07

Tab 9 Deposition Transcript excerpts of Alissa Nead 1/2/07

Tab 10 | Deposition Transcript excerpts of Ryan Tucholski 1/23/07
Tab 11 | Realcomp ’As\; Answer to the Complaint 11/20/06
Tab 12 | Deposition Transcript excefpts of Carl Williams 1/17/07
Tab 13 | Excerpts from CX 94: NAR Code of Ethics and Arbitration Manual, 2006

Pages NARFTC0000222 - NARFTC0000269

1 declare under penalty of perjury that the foregoing is true and correct. (28 U.S.C. § 1746).

Executed on May 18, 2007.

o

Pegg}vl Bayer Femenella




CERTIFICATE OF SERVICE

This is to certify that on May 22, 2007, I caused a copy of the attached PUBLIC
VERSION of Complaint Counsel’s Motion In Limine Requesting an Order to Preclude Lay
Opinion Testimony Regarding Certain Hypothetical Legal Issues, fhe Memorandum in Suppopt
of the Motion In Limine, Proposed Order, a Declaration of Peggy Bayer Femenella and E)‘(hj‘bits,

to be served upon the following persons:

by hand delivefy to:

The Honorable Stephen J. McGuire
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580

and by electronic transmission and overnight courier to:

Scott Mandel, Esq. ,

Foster, Swift, Collins & Smith P.C.
313 South Washington Square
Lansing, MI 48933-2193

Stephanie M. Lang]



UNITED STATES OF AMERICA
- BEFORE FEDERAL TRADE COMMISSION

In the Matter of:

REALCOMP 11 LTD,, ' Docket No. 9320

Respondent.

RESPONDENT'S RESPONSES AND OBJECTIONS TO PETITIONER'S
o FIRST SET OF INTERROGATORIES ‘

Respondent Realcomp II Ltd. ("Realcomp"), through its attorneys, Foster, Swift, Collins-
& Smith, P.C., pursuant to the Federal Trade Commission Rules of Practice ("FTC Rules"), 16
C.F.R. § 3.35, hereby responds and objects to Petitioner's First Set of Interrogatories, stating as
follows: :

GENERAL OBJECTIONS

Realcomp II Ltd. (“Realcomp”) asserts the following general objections to each
interrogatory, and each such general objection is hereby incorporated into Realcomp’s response
to each interrogatory as if fully set forth therein:

1. Realcomp objects to the interrogatories because and to the extent that they seek
‘interrogatory responses that are protected from discovery under the attorney-client privilege or
the work-product doctrine, or which fall within any other privilege, immunity, protection, statute,
regulation, rule or restriction. ’

2. Realcomp objects to the interrogatories because and to the extent that they seek
interrogatory responses containing -confidential or proprietary information. Realcomp will only
provide such interrogatory responses subject to the terms of the protective order.

3. Realcomp objects to the interrogatories because and to the extent that they are
vague and ambiguous therefore requiring Realcomp, to the best of its ability, to make a
subjective determination as to what interrogatory responses are being sought.

4. Realcomp objects to the interrogatories because and to the extent that they are
overly broad, unduly burdensome, redundant, harassing, oppressive or seek interrogatory
responses not reasonably calculated to lead to the discovery of admissible evidence, as well as to
the extent it would impose an unjust burden on Realcomp to respond in the form of an excessive
expenditure of time and/or money. This objection includes all interrogatories, asking Realcomp
in Answers to Interrogatories to set forth "all facts," "all the reasons," "all reasons," or the like, as
such matters cannot be set forth in the form of Answers to Interrogatories without undue burden
and expense. -

CX 33 - Page 1



5. Realcomp objects to the intevrrogatories because and to the extent that they réque_St
responses that are not in the Realcomp’s actual possession, custody or control.

6.  No objection, response, or limitation, or lack thereof, made in these general
objections or the specific responses shall be deemed: (1) an admission by Realcomp as to theI:
existence or non-existence of any document; or (ii) a waiver of Realcomp’s right to assert such
objection or limitation at any future time in connection with the interrogatories or otherwise. En
responding to the interrogatory, Realcomp neither waives nor intends to waive, but expressty
reserves, any and all objections to relevance, competence, susceptibility to discovery, materiality
or admissibility of any information provided. ' '

7. Realcomp's résponses and objections to the interrogatories are not intended to be -
and shall not be deemed an admission of the matters stated, implied or assumed by or in the
interrogatories. :

8 Realcomp objects to Petitioner's use of terminology which is not properly defined _
for purposes of these inquiries. Such undefined terms include, but are not limited to, active

3

listing information, Real Estate advertising sites, uribundled services, and the like.

9. Realcomp reserves the right to supplement or modify its responses and objections
to the interrogatories, if and while, it discovers any additional responsive information, or as is
otherwise appropriate under applicable rules.

10.  Realcomp incorporates by reference the objections it has previously filed to these
interrogatories and does not waive those objections by responding to these interrogatories.

INTERROGATORIES
Interrogatory No. 1

State the number of Realcomp members (on a yearly basis) who have authorized the display of
their active listing information by other Realcomp members pursuant to Realcomp's IDX Rules
and Regulations. '

Response:

Realcomp objects to Interrogatory No. 1 on the grounds that the inquiry is vague in that the terms
“active listing information" and "IDX Rules and Regulations" are undefined.

Notwithstanding this Objection, Realcomp states that it does not document or retain activation
dates for Realcomp members. Realcomp can only provide the current number of offices (and the
current number of agents in those offices) that have authorized their listing data to be included in
IDX. This information is reflected in the chart below, as of January 3, 2007.

CX 33 -Page 2



1/3/2007 | Authorized Data To be in IDX © Total % Authorizing

In Realcomp Data for IDX
Offices : 1,028 2,395 43% |
Agents 11,989 14,568 ' 82%

!
'

Interrogatory No. 2 y

Tl

State the number of Realcomp members (on a yearly basis) who have participated in Realcomp's
IDX through either the FTP download or framing option pursuant to Realcomp's IDX Rules and
Regulations. .

Response:

Realcomp objects to Interrogatory No. 2 on the grounds that the inquiry is vague in that the term
"IDX Rules and Regulations" is undefined.’ :

Notwithstanding this Objection, Realcomp states that it does not document or retain activation
dates for Realcomp members. Realcomp can only provide the current number of offices (and
current number of agents in those offices) that have authorized their listing data to be included in
IDX. This information is reflected in the chart below, as of January 3, 2007. '

1/3/2007 | Number of Participating Total % Framing or FTP

Via IDX Framing or FTP In Realcomp
Offices 369 2,395 ' 15%
Agents " 8,656 14,568 : 59%

Interrogatory No. 3

State the number of Realcomp members (on a yearly basis) who have authorized Realcomp to
provide their active listing information to Realtor.com. '

Response:

Realcomp objects to Interrogatory No. 3 as vague as to what constitutes "their active listing
information to Realtor.com.” :

Notwithstanding this Objection, Realcomp references the Reponses to Interrdgatory Nos. 1 and
2. Realcomp also references the attached spreadsheet, but notes that it changed its - data
extraction process- several years ago, and accordingly, can only provide the requested

information beginning in 2002.

Interrogatory No. 4

State the number of Realcomp members (on a yearly basis) who have authorized Realcomp to
provide their active listing information to MoveInMichigan.com.
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Response:

Realcomp objects to Interrogatory No. 4 as vague as to what constitutes "their active listing
information to MoveInMichigan.com."

Notwithstanding this Objection, Realcomp references the Responses to Interrogatory Nos. 1 .and
2. Realcomp also references the attached spreadsheet, but notes that it changed its data
extraction process several years ago, and accordingly, can only provide the requested
information beginning in 2002.

Interrogatory No. 5

State all facts supporting Respondent's contention in its Answer that "the challenged conduct at
issue in the Complaint has significant pro-competitive efficiencies that outweigh any alleged
anti-competitive effects.” ' : :

Response:

In summary and without limitation, the purpose of a multiple listing service is to provide a
means by which authorized participants make blanket unilateral offers of compensation to other
authorized participants, and a mechanism for enhancing cooperation among participants.
Realcomp’s primary source of income is derived from REALTOR® subscription fees, and this
income is utilized to maintain and update the service.

Consumers purchasing and selling homes have a wide variety of options available to them.
Sellers can list their property with a REALTOR®, and negotiate a fee for the services they
-select.  Alternatively, they can choose from a variety of other products in the marketplace or
attempt to sell the property independently without the assistance of any real estate sales
assistance products or personnel. Buyers and sellers have access to numerous websites that are
Just as popular, if not more popular, than Realcomp's. Buyers and sellers also have access to
non-electronic media such as newspapers, fliers, yard signs, and the like.

In the case of an Exclusive Agency Listing, the seller has chosen to enter into an agreement
giving them the option of independently locating a buyer, with no commissions to be tendered. to
their listing broker (or the selling broker since there is generally no selling broker). When an
Exclusive Agency listing is posted on public websites, it can be reviewed by all potential buyers.
If a potential buyer independently locates a home that is an Exclusive Agency and MLS Entry
Only Listing, the listing office would typically direct the potential purchaser to contact the seller
directly. Once an independent buyer has contacted the seller directly, it is highly probable that if
the purchase is consummated, no REALTOR® would receive commission for the sale. If the
interested buyer had been working with a REALTOR® prior to independently locating the
property, the buyer’s agent likely would not receive any compensation after potentially investing
considerable time with the buyer. This thwarts the choices available in the market to persons
wishing to purchase homes as it takes away the incentive for buyer agents to work with persons
interested in purchasing a home. The challenged conduct has pro-competitive efficiencies as it
promotes a greater sharing of information and effort, affords buyers, including first-time and
minority buyers, with more opportunities, and affords both parties in the transaction the
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advantage of having professional real estate professionals with incentives to assist them in their
efforts to buy and sell a house. This also avoids the result of persons being given a "free ride" by
not following the Rule at issue but, nevertheless, seeking all of the promotion afforded to
members who agree to follow the Rule. '

Iﬁterrogatory No. 6

State all facts supporting Respondent's contention in its Answer that "Respondent lacks market
power as a significant amount of sales in the described market are from persons or entities other
than Respondent and there is competition in that market."

Response:

Preliminary review of available data suggests that of the total residential properties sold in
Realcomp's market area, approximately 40% of the homes were listed on the Realcomp MLS.
Realcomp is currently in the process of collecting and compiling data fo support this contention.

Interrogatory No. 7
Identify all websites that Respondent contends allow real estate brokers in Southeast Michigan

~ whose listings are not displayed on Realcomp Websites to effectively compete with brokers
whose listing are displayed on Realcomp Websites.

Response:

- Realcomp objects to Interrogatory No. 7 as overly broad, vague and unduly burdensome in that it
asks Realcomp to identify "all websites" responsive to the inquiry. Realcomp further objects on
the grounds that the Internet has an expansive amount of data, and it is impossible to identify all
such websites.

Notwithstanding this Objection, Realcomp references the attached list of websites, which is a
representative sample of the expansive amount of information requested in Interrogatory No. 7.
Interrogatory No. 8

Identify all members (past or present) of the Realcomp Board of Governors who votéd against
the Web Site Rule and/or Search Function Rule.

Response:

Realcomp lacks the information necessary to respond to Interrogatory No. 8; as it does not
. document how individual members of the Board of Governors vote on motions, nor which
individuals "move for" or "second" any such motion.
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Interrogatory No. 9
Identify each instance in which a Realcomp member procuring cause cooperating broker did not
receive a commission on the sale of a home because the listing was an Exclusive Agency,
Limited Services, or MLS Entry Only listing. - '
Response:
Realcomp objects to Interrogatory No. 9 on the grounds that it is unduly vague and unclear what
is meant by "a Realcomp member procuring cause cooperating broker."
Notwithstanding this Objection, Realcomp states that it lacks the information necessary to
respond to Interrogatory No. 9, as it does not hold hearings for procuring cause, as this is
conducted at the Board or Association of REALTOR®’s level, '
Interrogatory No. 10

Identify all persons involved in creating the documents submitted to the Federal Trade

Commission under Commission Rule 3.31(b) regarding Initial Disclosures and describe their
involvement. : .

Response:

Karen Kage, CEO of Realcomp, gathered and analyzed the information for the Initial
Disclosures. Ken Franklin, Director of “Technology for Realcomp, conducted the necessary
database searches and electronic information retrieval, including statistics on the number of
‘REALTORS® participating in IDX, REALTOR.com and MovelInMichigan.com.

Interrogatory No. 11

Describe in detail all the reasons for Realcomp's Web Site Rule.

Response:

See response to Interrogatory No. 5.

Interrogatory No. 12

- Describe in detail all the reasons for Realcomp's Search Function Rule.

Response:
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Prior to implementing the Search Function Rule, Realcomp received several inquiries seeking
clarification on how an agent could determine the listing type for listed properties.

In many Exclusive Agency listings, the listing agent is only providing limited services to the
seller. Potential sellers' agents need to understand the scope of services the listing agent is
providing to the sellers prior to initiating efforts to show or sell the property. The National '

Association of Realtors ("NAR") Code of Ethics prohibits an agent from soliciting or working
directly with a seller that is under contract with another agent, but this rule excludes any services ™"
that the listing broker is not providing to the seller. It also helped to make sure that the agents'
searching the databases were aware of this listing type prior to scheduling an appointment.
Simply, in many of the Exclusive Agency Agreements, the listing agent is providing limited
serves as requested by the seller. The selling agent needs to know in advance the sellers'
relationship with their agent.

Even though each entry includes a listing type, Realcomp received requests to better distinguish-
between the types of listings. In response, Realcomp added listing type fields to the search screen
to facilitate retrieval of this information.

Realcomp also determined that nearly all of the listings in the MLS were comprised under the
Exclusive Right to Sell (ERTS) or “Unknown” listing type. Since an overwhelming majority of
the listings were in one of these two categories, Realcomp decided to default the search to
include these two types. This helps to ensure that the agents-searching the database were aware
of the listing type prior to taking any action for the reasons stated above.

Interrogatory No. 13

Describe in detail all the reasons for Realcomp's rule that Exclusive Agency, Limited Services
and MLS Entry Only listings will not be distributed to any Real Estate advertising sites.

Response:

Realcomp objects to Interrogatory No. 13 on the grounds that the term "Real Estate advertising
sites” is undefined. '

Notwithstanding this Objection, Realcomp references its response to Interrogatory No. 5.
Realcomp further states that it assists its broker subscribers, that have their listings included on a
Realcomp Website, by providing the broker with a feed of all of their listings so that they can
include the information on any web site of their choosing. In this case, Realcomp includes all
properties regardless of the listing type to ensure that the broker has access to all of his or her
information.

Interrogatory No. 14

State (on a yearly basis) the number of searches conducted on the Realcomp MLS using the
Listing Type default search of ERTS and Incomplete (or Unknown) listing types.
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Response:

Realcomp objects to Interrogatory No. 14 as vague as to what constitutes the "Listing Type
default search of ERTS and Incomplete (or Unknown) listing types." '

+

. - . . - ) / '
Notwithstanding this Objection, Realcomp states that it lacks the information necessary to

respond to Interrogatory No. 14 because it does not document or log the types of searchgs
conducted on Realcomp Online. _ : e ™

Interrogatory No. 15

State (on a yearly basis) the number of searches conducted on the Realcomp MLS using the
Listing Type search that included EA, LS, or MEO listing types. ‘

Response: , .

Realcomp states that it lacks the information necessary to respond to Interrogatory No. 15
because it does not document or log the types of searches conducted on Realcomp Online.

Interrogatory No. 16

Describe in detail the benefits to home sellers and buyers of the Website Rule.

Response:

Realcomp states that individual sellers and buyers derive different and unique benefits from the
Website Rule. That being said, it is Realcomp’s position that the Website Rules enhances the
ability for agents to offer a menu of services to consumers. The Website Rule offers one such
level of services consumers can purchase from a listing agent. See also response to Interrogatory
No. 5.

Interrogatory No. 17

Describe in detail the benefits to home sellers and buyers of the Search Function Rule.

Response:

Realcomp states that individual sellers and buyers derive different and unique benefits from the
Search Function Rule. That being said, it is Realcomp’s position that the Search Function Rule
enhances the opportunity for potential selling brokers to offer services to consumers that were
not purchased from the listing agent for any variety of reasons. For instance, a listing agent may
not offer certain services that selling agent offers, and the buyer is able to purchase those specific
services from the selling agent.
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Interrogatory No. 18

Describe in detail the benefits to home sellers and buyers of Realcomp's rule that Exclusive
Agency, Limited Services and MLS Entry Only listings will not be distributed to any Real Estate
advertising sites.

Response:

Realcomp objects to Interrogatory No. 18 on the grounds that the term "Real Estate advertising
sites” is undefined.

Notmthstandmg this Objection, Realcomp references the response the Interrogatory No. 16. See
also Response to Interrogatory No. 5.

REALCOMP 11 LTD.

Dated: January 11, 2007 . By: M&%LL@__
. Karen Kage, CEO
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Dated: January 10, 2007

S:2SAREALCOMPAans rogs4.doc

FOSTER, SWIFT, COLLINS & SMITH, P.C.

Attorneys for Respondent

By:

St_even‘ H.' Lasher (P28785)
Scott L. Mandel (P33453)

313 South Washington Square

Lansing, MI 48933
(517)371-8100
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CERTIFICATE OF SERVICE

This is to certify that on January ﬂ_, 2007, I caused a copy of the attached Respondent's
Objections to Petitioner's First Set of Interrogatories in Docket No. 9320, to be served upon the
following persons by Electronic Transmission and Overnight Courier: '

Sean P. Gates ‘

Deputy Assistant Director 0
Federal Trade Commission
600 Pennsylvania Avenue, NW

Washington, DC 20580

Counsel for Claimant.

Lorri A. Rosier
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www .4salebyownermis.com

www 4salebyownerusa.com
www.brokerdirectmis.com

www.byowner.com

www.detroitfsbo.com
www.estaplace.com/signin.php? E=5&uri=signin. php

www.ezmilslisting.com
www flatraterealtyusa.com

www flatraterealtyusa.com ,
www forlessmls.com .
www.forsalebyowner.com

www for-sale-by-owner-ad.com

www for-sale-by-owner-realty.com

www fsho.com

www.fsboadvertisingservice.com

www.fsho-monster.com

www.greatermichiganreaity.com

www.greatlakeslistings.com
www.homeportfoliojunction.com

www.homesalediy.com
www.homesbyowner.com

www_ homeselinetwork.com
www.homesforsaleguide.com/place yourad.htmi
www.housemax.ca -

www.ihsrealty.com

www.isoldmyhouse.com

www.listnlook.com/

www.michiganehomes.com

www.michiganfsbohomes.com
www.michiganhomesisbo.com

www.michiganproperty.us
www.multilistamerica.com
www.multiple-listing-search.net
www.myfsbopages.com
www.nolanrealty.com
www.onlinerealtysales.com
www.open-house-online.com
WWW.QWNers.com
www.postyourproperty.com
www.privateforsale.com

www propertysites.com
www.reachbuyers.com
www.real-estate-byowner.com
www.real-estate-byowner.com
www.realtytrac.com
WWw.SalerOwnerDirectorv.com
www.sellityourselfusa.com
www.seliproperty.net
www.sell-your-home-fsbo.com
www.sellyourhomevyourself.com
www.SmartF SBOGuide.net
www.thishouseforsale.com
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www.virtualfsbo.com

www.yoursalebyowner.com -

http://base.'qooqle.com/base/sZ?a n0=housing&a y0=9&hl=en&qgl=US -
www.zillow.com
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Number of Offices' um‘bfar of Offlc_es Number of Agents in| Number of Agents
X Participating With " . .
Activated for REALTOR.com and Offices Activated for| in REALTOR.cqm
YEAR REALTOR.com still Ac;ive in REALTOR.com Participating Offices
Participation Realcomp on Participation and Still Activein | |
Annuaily 11312007 Annually Reaicomp on 1/3/2007
2002 n/a’ n/a’ nja® n/a® e
2003 1386 869 | n/a’ 8541
2004 356 242 n/a’ 1727
2005 375 _ 257 n/a’ 1495
2006 407 355 n/a’ 1421
TOTAL 2524 1723 n/a’ 13184
NOTES:

1 If an office changed iD they may be counted twice or more in these counts.
2 This number is unattainable because the number of agentls active with an office changas over time.
3 Our data extract method changed in 2003 to the curront method.

Number of Offices’ Participating With Number of Agents in| Number of Agents
Activated for REALTOR.com and Offices Activated for| in REALTOR.com
YEAR REALTOR.com Still Active in REALTOR.com Participating Offices
Participation Realcomp on Participation and Still Active in
Annually 13 12007 Annually Realcomp on 1/3/2007
2002 1056 293 n/a’ 4697
2003 843 144 n/a’ 1540
2004 406 283 nla’ 2812
2005 540 427 n/a’ 2390
2006 381 352 n/a’ 1334
TOTAL 3226 1499 n/a® 12773
NOTES:
1 If an office changed ID they may be counted twice or more in these counts.
2 This number is unattainable because the number of agents active with an office changes over time.
RC1378 -
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PROCURING CAUSE FACTORS

Whether a broker is the procuring cause of a sale must be factually determined on a case-by-case
basis. Many factors can impact a determination of procuring cause, but no one factor is by itseif
determinative. Procuring cause is in fact the interplay of factors which together demonstrate that
the unbroken efforts of a specific broker were responsible for the buyer making the decision to ' .
consurnmate the sale on terms which the seller found acceptable. In other words, a broker who is

the procuring cause of a sale is a sine qua non of the sale -- the sale would not have occurred but' .
for the broker’'s efforts.

When reviewing the factors listed below, it is important to note that the occurrence of any
particular factor in a fact situation does not necessarily mean that procuring cause does or does
not exist. This is because it is the interplay of factors that is so important in recognizing
procuring cause, not the presence of any one factor alone. A speciﬁc factor can, in fact, cut either
way, dependmg on its importance compared to the other factors in the case and dcpendmg on
when it occurs in the timeline of the case.

“Procuring cause factors may be grouped, for organizational purposes, into nine different
categories. These categories are:

The nature and status of the transaction

The nature, status and terms of the listing agreement or offer to -
compensate : .
The roles and relationships of the parties
The initial contact with the purchaser
The conduct of the broker* or agent
Continuity and breaks in continuity
The conduct of the buyer
The conduct of the seller
Other information

In the analysis that follows, specific procuring cause factors are grouped by the above categories.
In addition, where there is supporting case law, citations and brief explanations are provided to
offer examples of the interplay of that factor with other factors and to suggest outcomes. Please
note that much of the case Jaw does not resolve disputes between brokers, but between sellers
and brokers. Likewise, most of the cases involve open listings rather than exclusive listings.
Nevertheless, these cases focus on two issues which are relevant to fact situations involving
exclusive listings and broker-broker disputes - that is, what has the broker been promised (by
either the seller or the hstmg broker) and what must the broker do to attain his promlsed
comumission.

National Assoc. of Realtors®
Legal Affairs

Article: Procuring Cause Factors
Page 1 of 17
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PROPOSED Procuring Cause Factors:

L .The Nature and Status of the Transaction
| A. What was the nature of the transaction?
B.  Isorwas the matter thé subject of litigation?
. The Natufe, Status and Terms of the Listing Agreement or Offer to Compensate

A. ‘What was the nature of the listing or other agreement: exclusive right
to sell, exclusive agency, open or some other form of agreement?

B ‘Was the agreement in writing?

C. Was the agreement in effect at the time the sales contract was
executed? '

D. Was the property listed subject to a management agreement?

E. Is the claimant a party to whom the listing broker's offer of
compensation was extended?

F. If an offer of cooperation and compensation was made, how was it
commuuicated?

G. Were the broker's actions in accordance with the terms and
conditions of the agreement or offer of cooperation and compensation
(if any)? .

The nature, status and terms of the listing agreement or offer to compensate are the
starting points for any procuring cause analysis. For the broker to be the procuring cause,
" however, the agreement need not be exclusive. Farm Credit Bank of St. Louis v. Miller,
872 S.W.2d 376 (Ark. 1994); Hennessy v. Schmidt, 384 F.Supp. 1073 (N.D. Ill. 1974);
Atkinson v. S.L. Nusbhaum & Co., 59 S.E.2d 857 (Va. App. 1950). Neither must the
agreement be written. .Christo v. Ramada Inns, Inc., 609 F.2d 1058 (3d Cir. 1979),
Ahrens v. Haskin, 299 S.W.2d 87 (Ark. 1957); Feeley v. Mullikin, 269 P.2d 828 (Wa.
1954); Wilson v. Sewell, 171 P.2d 647 (N.M. 1946). The critical questions are whether
the agreement was in effect at the time the sales contract was executed and whether the
claiming broker was a party to whom the agreement extended. Farnsworth Samuel
Limited v. Grant, 470 So.2d 253 (La.App. 1985); Winograd, Inc. v. The Prudential
Insurance Company of America, 476 N.Y.S.2d 854, affd. 472 N.E.2d 46 (1984);
Mohamed v. Robbins, 531 P.2d 928 (Ariz. App. 1975); Hampton Park Corporation v.
T.D. Burgess Company, Inc., 311 A.2d 35 (Md. App. 1973); Wright v. Jaegeris, 427
S.W.2d 276 (Mo. App. 1968). . c _

National Assoc. of Realtors®

. Legal Affairs
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For instance, in Winograd, one broker supplied information about the subject space to a -
second broker who finalized the transaction. 476 N.Y.S.2d at 856. Neither activity was
dispositive. Id. The second broker, not the first, was the procuring cause because the

listing agreement did not extend to the first broker. Id. '

In Mohamed, the extension clause of an exclusive listing agreement was a key factor in .
establishing that the broker was the procuring cause. 531 P.2d at 930. Here the broker
made contact with an appropriate representative of the ultimate purchaser during the ‘
period of the listing agreement, initiated negotiations with him and followed up afier the

listing agreement expired. 1d. The broker took no part, however, in the final

negotiations. Id. Nevertheless, the broker was the procuring cause of the ultimate sale

because the listing agreement provided that a commission would be due the broker if the
property was sold {0 any person whom the broker had negotiated with prior to the
expiration of the listing. Id.

1. Were all conditions of the agreement met?

Where a condition precedent to the payment of commiission is not met, the broker
is not the procuring cause - even though he has produced a buyer/lessee who is
otherwise ready, willing and able and even though the sellor/lessor has acted in
bad faith. The Quadrant Corporation v. Spake, 504 P.2d 1162 (Wash. App.

1973). In Quadrant, the agreement provided that the broker would get a
commission if he produced a lessee who would agree to the terms acceptable to
the lessor and if the lessor was able to secure construction financing necessary to
make improvements to the property. 1d. With regard to the financing, the broker
found lenders willing to take loan applications from the lessor, but the lessor
refused to sign said applications. 1d. at 1164. The court held that the lessor's
refusal was in bad faith and constituted a breach of his agreement with the broker.
1d. Nevertheless, the broker was not the procuring cause because it was factually
unlikely that the lessor would have been approved for the loans and thus unlikely
that the condition precedent to the payment of the broker's commission could have
been met. Id. at 1166.

2. Did the final terms of the sale meet those specified in the agreement?

For a broker to be the procuring cause of a sale, the final agreed-upon price need
not be the same as that specified in the listing agreement. Foliman Properties
Company v. Daly, 790 F.2d 57 (8th Cir. 1986); Fanning v. Maggi et al., 126
N.Y.S.2d 551 (1953); Wilson v. Sewell, 171 P.2d 647 (N.M. 1946). Courts -
recognize that the buyer and seller will negotiate and that the seller's agreement to
a lesser price than originally asked for should not negate the broker's efforts.
Wilson, 171 P.2d at 649.

It is not, however, sufficient for the broker to bring the parties to agreement only

National Assoc. of Realtors®
Legal Affairs
Article: Procuring Cause Factors
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as to price. Kaelin v. Warner 267 N.E.2d 86 (N.Y. App. 1971). There must be
agreement as to all essential terms for the broker to be entitled to receive the
commission specified in the listing agreement. Id. For instance, in Kaelin, the
listing agreement required the broker to procure a buyer at a‘sale price of ,
$100,500, "with terms to be arranged.” Id. at 87. The broker procured an offerof ‘
$100,500, but the parties could not agree as to the terms normally required fora .
real estate transaction, including payment terms and closing date. Id. Since there - |,
was no agreement as to all essential terms, the broker did not earn his.

commission. 1d. at 88.

Theoy

In In re Fox' Will, a broker who introduced the parties and showed the property to
the buyer first was not the procuring canse where it was another broker who was _
able to bring the buyer to the terms specified in the listing agreement. 126 N.Y.S.
158 (1953). '

Rolés and Relationships of the Parties

A, ‘Who was the listing agent?

B. ‘Who was the coopefating broker or brekers?

C. Are all appropriate parties to the matter joined?

b. Were any of the parties acting as subagents? As buyer brokers? In some
other capacity? -

E. Did any of the cooperating brokers have an agreement, written or otherwise,
to act as agent or in some other capacity on behalf of any of the parties?

F. ‘Were any of the brokers (including the listing broker) acting as a principal in
the transaction?

G. What were the brokers' relationships with respect to the seller, the
purchaser, the listing broker, and any other cooperating brokers involved in
the transaction?

“In most instances, the broker's relationship with the parties is a straightforward one that
does not in itself raise questions as to whether or not the broker is the procuring cause of
a sale. At other times, however, the relationship is less straightforward and courts have
had to ask additional questions in order to determine procuring cause:

1. Was the party to whom the property was ultimately sold represented
by a party with whom the broker had previously dealt?

National Assoc. of Realtors®
Legal Affairs

Article: Procuring Cause Factors
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Knight v. Hicks, 505 S.W.2d 638 (Tex. App. 1974) demonstrates this kind of - '
relationship and its effect on determining procuring cause. In Knight, the broker
introduced Herschel Johnson to the seller and showed him the seller's property.

Id. at 641. The broker also initiated negotiations between the parties, but was not'

able to finalize them. Ultimately, Mr. Johnson's son purchased the property from -,
the seller. Id. Even though the broker had never shown the son the propertyor ~ /.,
negotiated with him, the broker was the procuring cause of the sale because the- "
parties had understood from the beginning that Mr. Johnson had been interested in "™
the property on behalf of his son. Id. at 642.

2. 1s the primary shareholder of the ultimate buyer-corporation a party
with whom the broker had previously dealt?

O'Brien v. Morgan, 104 A.2d 411 (D.C. App. 1954) offers a good example of the
kinds of complex relationships that can occur and the kinds of procuring cause
questions that are raised when dealing with corporations. OBrien is a casé
involving the sale of interstate motor carrier operating rights, rather than real
estate; the principles, however, are applicable to the sale of real property as well.
In O'Brien, the broker initiated negotiations between the seller and the Shoe City
Corporation, the sole-owner of which was a Mr. Lyons. Id. at 412. Ultimately, -
the negotiations broke down, though through no fault of the broker. 1d. Later, a
sale was finalized between the seller and Quinn Freight Lines, Inc., the controlling
shareholder of which was also Mr. Lyons. Id. The court held that the broker was
indeed the procuring cause of the sale to Quinn Freight Lines because his prior
efforts with regard to the ultimate decision-maker had been sufficient. Id. at 413.

3. Was a prior prospect a vital link to the nltimate buyer?

Strout Realty, Inc. v. Haverstock, 555 A.2d 210 (Pa. 1989) shows how a broker's
efforts with regard to one prospect may make her the procuring cause of asaleto a
different prospect -- if the first prospect is the chief conduit to the ultimate buyer.
In Strout, the broker first showed the seller's property to a Reverend Shafer and
reached the point of discussing price and financing with him. Id. at 211. The
Reverend then brought Stewardship Consultants, Inc. into the picture and the
seller ultimately and directly negotiated a sale of the same property with this
corporation. Id. The court held that because Reverend Shafer had conveyed
critical information given to him by the broker to the corporation, the sale would
not have occurred but for the introduction of the property to Reverend Shafer by
the broker. Id. at 214. The broker, therefore, was the procuring cause of the sale
to the corporation. 1d.

IV. Inpitial Contact with the Purchaser
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A. Who first introduced the ultimate purchaser or tenant to the property?

A broker who makes the initia] contact with the purchaser does not automatically become
the procuring cause of an ensuing sale. Mohamed, 531 P.2d at 931. When and how the
initial contact was made can, however, be important factors in determining procuring

~ cause. United Farm Agency of Alabama, Inc. v. Green, 466°So.2d 118 (Ala. 1988);
Mehlberg v. Redlin 96 N.W.2d 399 (S.D. 1959); Wilson v. Sewell, 171 P.2d 647 (N.M.
1946). Thus, the following factors must be considered:

B. ‘When was the first introduction made?
1. Did the ultimate buyer find the propeity on his own?

Hampton Park demonstrates that where a decisionmaker/buyer discovers the
subject property, arrives at his decision and negotiates the terms through means
which are independent of the claiming broker’s efforts, the claiming broker is not
the procuring cause. 311 A.2d at 35. In this case, after negotiations arranged by
the broker had broken down between the owner and one representative of the Post
Office, another representative of the Post Office, who had learned of the property

“through his own investigations, independently negotiated a sale with the owner. .
Id. at 39. The claiming broker was not the procuring cause because his
introduction of the property was not "the foundation" on which the sale was

- ultimately made. Id. at 41.

2. ‘Was the introdnction made when the buyer had an immediate need
for that specific property?

Mehlberg. v. Redlin establishes how important it can be for a broker to introduce
a prospective buyer to the right property at the right time. 96 N.W.2d 399 (S.D..
1959). In Mehlberg, the broker told a pastor about a property which was suitable
for a parsonage at the time a church was in immediate need of a parsonage. Id. at
400. The broker, however, did not show the property to the officers of the church;
rather the officers viewed the property on their own from the outside, sought out
the seller and negotiated a sale directly with him. Id. The court held that the
broker was nevertheless the procuring cause of the sale because he had brought
the parties together at a propitious moment. 1d. at 402.

3. Did the buyer know about the property before the broker contacted
him? Did he know it was for sale?

In Farnsworth Samuel Limited v. Grant, the buyer lived across the street from the
subject property. 470 So.2d 253 (La.App. 4th Cir. 1985). Yet he did not know it
was listed for sale until the broker informed him. Id. The broker initiated -
negotiations between the parties, but was not able to consummate the deal. 1d.
Subsequently, the buyer and seller entered into direct negotiations with each other.
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Id. Curiously, the difference between the original bid submitted via the broker

~and the price agreed upon by the parties in their direct negotiations equalled the
broker's commission. Id. at 254. The court held that the broker was the procuring
cause, listing a number of factors it considered in making its decision: "whether

the prospect who ultimately purchased the property knew about the property
before being contacted by the broker; the relative success of failure of the '
negotiations conducted by the broker, including the continuity or discontinuity of

the oniginal and final negotiations; the length of time elapsing between the W
broker's negotiations and the final sales agreement; development of a new,

different, or independent motive for the prospect to purchase; whether or not the
broker abandoned efforts to negotiate the transaction with a particular prospect;

and finally, the good or bad faith of the principal and the broker." 1d.

4. Were there previous dealings between the buyer and the seller?

A broker nifay be the procuring cause of a sale even if there were previous dealings
between the buyer and the seller. Mohamed, 531 P.2d at 931; Chamness v.
Marquis, 383 P.2d 886 (Wash. 1963). In Chamness, the prospective buyer had
previously had direct, but unsuccessful dealings with the seller. Id. The broker
tben made substantial contributions by showing the property to the prospective
buyer several times, re-initiating negotiations and attempting to secure financing.
Id. at 887. Even though the buyer and seller ultimately came to terms on their
own, the broker was the procuring cause because his efforts were the foundation
for the final, successful negotiations between the parties. Id. at 888.

How was the first introduction made?
1. - Was the introduction made to a different representative of the buyer?

A-broker may be the procuring cause of a sale even if she introduced the property
to one individual and negotiated final terms with another, so long as both
individuals represented the same buyer and so long as the individual making the
ultimate decision to buy did not arrive at his decision independent of the broker's
efforts. Arthur H. Richland Company v. Morse, 169 F. Supp. 544 (Md.), aff'd.
272 F.2d 183 (4th Cir. 1959). Cf. Hampton Park, 311 A.2d at 35 (where ultimate
decision-maker had found property through his own investigations and did not
avail himself of any of broker's efforts).

2. Was the "introduction” merely a mention that the pfoperty was
listed?

Merely alerting a buyer to the fact that a property is available does not usually

constitute procuring cause. United Farm Agency of Alabama, Inc. v. Green, 466
So0.2d 118 (Ala. 1988); Greene v. Hellman, 412 N.E.2d 1301 (N.Y. App. 1980).
But See Mehlberg, 96 N.W.2d at 402 (where broker brought specific property to
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the attention of prospective buyer when buyer had an immediate need for that

_ specific property, the broker was the procuring cause). For instance, in United

Farm, the sellers had two properties listed with the broker. Id. at 119. The broker
showed one property to the prospective buyers; he merely mentioned to the
prospects that the second property was listed. Id. Shortly thereafter and without
the involvement of the broker in the negotiations, the prospects purchased both
properties directly from the sellers. Id. at 120. The court held that the broker was
the procuring cause as to the first property. Id. With regard to the second
property, however, he was not the procuring cause because he had done nothing
more than mention that it was listed. Id. at 121.

3. ‘What property was first introduced?

In Doval & Associates, Inc. v. Wilma Scoutheast, Inc., the broker represented the
buyer bank. 322 S.E. 24, 25(Ga. App. 1985). He showed one property and and
made appropriate follow-up efforts. Id. The bank and the owner of the first
property, however, eventually and directly finalized a sale of another property,
which the broker had never shown the bank. Id. The broker was not the
procuring cause just because he had introduced the parties. Id. The broker needed
to prove that negotiations had been pending on the second property. 1d.

V.  CONDUCT OF THE BROKER

A.

B.

Were all disclosures mandated by law or the Code of Ethics complied with?

Was there faithful exercise of agency on the broker's part, or was there any
breach or failure to meet the duties owed to a principal?

A broker who breaches his duty to his principal is not entitled to his commission.

" Haymes v. Rogers, 222 P.2d 789 (Ariz. 1950). In Haymes, the broker was alleged

to have breached his duty to the seller by telling the prospective buyer how much
another party had bid and what he could .get the seller's property for. Id.
Subsequently, the buyer and seller finalized the transaction directly with one
another, bypassing the broker. Id. In determining whether the broker was
nevertheless the procuring cause, the court lefl it to the jury to decide whether the
allegation that the broker had breached his duty to his principal was true. 1d.
However, it noted that if such a breach was found to have occurred, the broker

-would not be entitled to his commission. Id. at 790.

If more than one cooperating broker was involved, was elther (or both)
aware of the other's role in the transaction?

Although it is often overshadowed by other factors, the awareness by one broker
of the recent efforts of another is a factor to be considered in determining
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procuring cause. Wright, 427 S.W.2d at 276; Atkinson,”59 S.E.2d at 860. Where
one broker is aware of another’s continuing efforts and in bad faith interferes with -
the transaction, he will not be the procuring cause. Wright, 427 S.W.2d at 276.
However, where one broker, aware that another broker's efforts have broken '
down, steps in and finalizes a sale, his efforts are legitimate, and he will be the'
procuring cause of the sale. Atkinson,59 S.E.2d at 860. o

1] :

Did the broker who made the initial introduction to the property engagein »
conduct (or fail to take some action) which caused the purchaser or tenant to
utilize the services of another broker? '

A broker may cause a buyer to seek the services of another broker either through
estrangement or abandonment. Levy Wolf Real Estate Brokerage, Inc. v. Lizza
Industries. Inc., 500 N.Y.S.2d 37 (1986). In Levy Wolf, one broker did little
more than bring the subject property to the attention of the prospective buyer and
unsuccessfully try to set up a meeting between the parties. Id. at 38. He then in
essence abandoned his efforts. Id. The prospect thus sought out the services of a
second broker, who did background research and made inquiries and proposals
that ultimately resulted in a sale. Jd. The second broker was the procuring cause.
Id

Did the cooperating broker (or second cooperating broker) initiate a separate
series of events, unrelated to and not dependent on any other broker's
efforts, which led to the successful transaction — that is, did the broker
perform services which assisted the buyer in making his decision to
purchase?

See Marathon Realty Corporation v. Gavin, 398 N.W.2d 689 (Neb. 1987);
Atkinson, supra V.C.

1. Did the broker make preparations to show the property to buyer?

Courts examine the prepartory efforts a broker makes. Farm Credit Bank, 872
S.W.2d at 378 (broker sent brochure, made aerial photographs); United Farm, 466
So.2d at 119 (broker took pictures of house); Hampton Park, (broker prepared
description, report).

2. Did the broker make continued efforts after showing the property?

Likewise, courts consider the continued efforts a broker makes. Farm Credit -
Bank, 872 S.W.2d at 378 (broker who made fifty to sixty follow-up phone calls
was procuring cause); Flamingo Realty, Inc. v. Midwest Development, Inc., 879
P.2d 69 (Nev. 1994), cert. denied, 115 S.Ct. 1999 (1995){broker who made
continued efforts to secure joint venturer that was prerequisite to sale was
procuring cause; Levy Wolf, 500 N.Y.S.2d at 38 (broker who abandoned efforts
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was not procuring cause).
‘3. Did the broker remove an impediment to the sale?

A broker's efforts in removing an impediment to the sale will be considered in
determining procuring cause. C. Myers & Simpson Company v. Feese Real \
Estate, Inc., 705 S.W.2d 600 (Mo. App. 1986). For example, in Myers, one :
broker showed the property to the buyer first; however, another broker was
responsible for satisfying a prerequisite of the buyer's, the removal of outdoor
advertising signs from the property. Id. at 602. The-court held that the second
broker was the procuring cause. 1d.

4. Did the broker make a proposal upon which the final transaction was
based?

. A broker's proposal may be critical in determining procuring cause. Hennessey
348 F. Supp. at 1073. In Hennessey, the broker introduced the parties, sent
numerous letters to the buyers and made numerous phone calls to the buyers. Id.
.at 1075. However, he did not participate in the negotiations, he did not assist in
the preparation of the final papers and he did not even attend the closing. Id. He
nevertheless was the procuring cause because his proposal was the one which the
parties adopted in finalizing the transaction. Id.

5. Did the broker motivate the buyer to purchase?

Courts may even consider various motivational strategies a broker may employ to
bring the buyer to the decision to purchase. Richland, 169 F. Supp. at 551. For
instance, in Richland, the broker motivated the buyer by letting him know that he
had introduced another serious prospect to the seller. 1d. The court believed that
this was one of several important factors in the buyer's ultimate decisionto
purchase and that the broker was thus the procuring cause of the sale. Id.

How do the efforts of one broker compare to the efforts of another?

"When more than orie broker competes for a single commission, these factors
have to be carefully examined by comparing each broker’s activities to the
activities of the other brokers involved and by evaluating them in light of the
general guidelines.” A.N. Associates, Inc. v. Quotron Systems, Inc., 159 Misc.2d
515 (C.C. N.Y. 1993).

1. What was the relative amount of effort by one broker compared to
another?

See Levy Wolf, supra V.D., (broker who made greater efforts was procuring
cause). .
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2. What was the relative success or failure of negotlatlons condncted by
~one broker compared to the other?

See Farnsworth, supra IV.B.3., (listing factors relevant to procuring cause: "the
relative success or failure of the negotiations conducted by the broker..."). Ty

G. If more than one cooperating broker was involved, how and when did the = . ™
second cooperating broker enter the transaction?

See Feeley, infra VIIL.A.3 (second broker eniered transactlon only after seller acted in
bad faith).

CONTINUITY AND BREAKS IN CONTINUITY '
A. © What was the length of time between the broker's efforts and the final sales
agreement? ' ‘

A short lapse of time between a broker's efforts with regard to a particular buyer and the.
finalization of an agreement with that buyer is indicative that the finalization is the resuit
of the unbroken efforts of the broker. United Farm, 466 So.2d at 120. Thus, in United
Farm, where the broker had made considerable preparatory efforts, introduced the parties,
and shown the property to the buyer, the court found the short lapse of time between the
broker's efforts and the buyer's purchase directly from the seller significant. Id. See also
Famsworth, 470 So.2d at 254; Seckendorff v. Halsey, Stuart & Co., 182 N.E. 14 (N.Y.
App. 1932).

B. Did the original intreduction of the purchaser or tenant to the property start
an uninterrupted series of events Jeading to the sale (or to any other intended
objective of the transaction), or was the series of events hindered or
mterrupted in amy way?

1. Did the buyer terminate the relationship with the broker? Was such
termination in good faith?

A buyer or lessee’s good faith termination of his relationship with a broker will
defeat that broker's claim of procuring cause, provided the termination occurs
before successfull negotiations are achieved. Aegis Property Services Corp. v.
Hotel Empire Corp., 484 N.Y.5.2d 555 (1985). In Aegis, one broker introduced
the parties and showed the space to a potential lessee. I1d. After the broker
followed up with the lessee, but before negotiations were successful, the prospect
terminated its relationship with the broker, refusing to authorize the broker to
negotiate on its behalf. Id. at’558. The prospect subsequently retained the -
services of another broker, who was able to sucoessfully negotiate a lease. 1d.
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The court found there to be no bad faith on the part of lessee; its termination of
the first broker was not motivated by a desire to escape payment of a commission.
Id. at 559. The court reasoned that absent bad faith, a prospect's termination of a
‘broker's efforts is absolute, and held that the second broker, not the first, was the |
procuring cause of the transaction. Id.

2. Did negotiations break down?

Hecht Realty, Inc. v. Whisnant demonstrates that the breakdown of negotiations is
a significant factor in determining procuring cause. 255 S.E.2d 647 (N.C. App.
1979). In Hecht, the broker introduced the parties and showed the subject
property to the ultimate buyers. 1d. Later, after the broker’s exclusive listing
agreement had expired, the prospects decided they wanted the property and made
an offer. 1d. The sellers made changes to the contract, but the prospects refused
to accept the counteroffer. Id. Negotiations broke down and the broker was not
~ able to finalize a transaction. Id. Later, a second broker was able to re-initiate
negotiations and ultimately finalize 2 sale. Id. The court held that the second
broker was the procuring cause of the sale. 1d. at 648. See also Christo v. Ramada
Inns, Inc., 609 F.2d at 1058. ’

If there was an interruption or break in the original series of events, how
was it caused, and by whom?

1. Did the seller change the listing agreement from an open listing to an
exclusive listing agreement with another broker?

An example of this situation is Belleau v. Hopewell, 411 A.2d 456 (N.H. 1980).
Here, a broker had a non-exclusive listing agreement. Id. at 458. Afier he had
shown the property to a prospective buyer and had made continued efforts, the
seller gave an exclusive agreement to another broker, unbeknownst to the first
broker. 1d. The buyer then sought the services of the second broker who finalized
the transaction. Id. The new, exclusive agreement did not break the continuity of
the first broker's efforts, and, the court held, the first broker was the procuring
cause of the sale. Id. at 460.

2. ‘Was there the development of a new, different or independent motive
behind the purchase? '

See Famsworth supra IV.B.3,, (listing factors relevant to procuring cause:
"development of a new, different, or independent motive for the prospect to
purchase”).

3. Was there interference in the series of events from any outside or
intervening cause or party?
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See VIII. CONDUCT OF THE SELLER

D. Did the broker making the initial introduction to the property maintain
contact with the purchaser or tenant, or could the broker's inaction have
reasonably been viewed by the buyer or tenant as a withdrawal from the '
transaction? : -

See Levy Wolf, supra V.D. _ LI

E. ‘Was the entry of any cooperating broker into the transaction an intrusion
into an existing relationship between the purchaser and another broker, or
was it the result of abandonment or estrangement of the purchaser, or at the
request of the purchaser? ' '

See Nestle, infra VIIL.A.4; Levy Wolf, supra V.D., Aegis, supra VLB.1.

Conduct of Buyer

A. Did the buyer make the decision to buy independent of the broker's
efforts/information?

See Hampton Park, sopra IV.B.1.

B. Did the buyer negotiate without any aid from the broker?

See Hampton Park, supra IV.B.1.

C Did the buyer seek to freeze out the broker?

Neither the buyer nor the seller may act in bad faith so as to deprive a broker of his
commission which he has otherwise rightfully earned. Sanders et al. v. Devereux, 189
A.2d 604 (Md. App. 1963). Sanders demonstrates how a buyer may attempt, for her own
gain, to freeze out a particular broker. Id. In thiscase, a broker introduced the parties,
showed the property, followed up and brought the negotations to a point where success
seemed likely. 1d. One of the buyers, a broker herself, then conspired with the seller to
temporarily take the property off the market, place it back on the market shortly
thereafier, and consummate a sale so that she and a broker with whom her agency hada
business association would receive the commission. 1d. at 605. In holding that the Tirst
broker was the procuring cause of the subsequent sale, the.court asserted: "Although it is
not sufficient that the broker has merely planted the seed from which the harvest was
reaped, on the other hand the owner {or buyer] cannot take advantage of a broker's
services and make the sale himself, or through another broker, so as to deprive the broker
of his commission when he has introduced a prospective buyer to the seller and
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- negotiations have progressed to a point where success seems imminent." Id. at 607.
1. Did the buyer seek another broker in order to-get a lower price?

A buyer may not freeze out a broker who has sufficiently performed by seeking
the services of a broker whom she believes may be able to-get a lower price on the
subject property. Wright, 427 S.W.2d at 276. In Wright, a broker introduced the
buyers to the seller, showed them the property and properly followed up with
them. Id. at 278. The buyers, however, believed that another broker, with whom
they had a long-time acquaintance, could get them the property at a lower price.
Id. at 279. They thus contacted the second broker and finalized the sale via him.
Id. The court held that they could not circumvent the first broker and thereby

~ deprive him of his commission in this way. Id. at 281.

2. Did the buyer express the desire not to deal with the broker and
refuse to negotiate through him?

A buyer may decide not to negotiate through a broker and unless the broker has an
exclusive right 1o sell agreement, the broker will not be the procuring cause of a
subsequent sale. Walker v. David Davies Inc., 296 N.E.2d 691 (Oh. App. 1973).
In Walker, the broker had no direct negotiations with the buyer; in fact the buyer
expressed a desire not to deal through the broker. 1d. at 695. Thus, the court held
that the broker was not the procuring cause even though he had incurred expense
and spent time trying the sell the property. 1d.

3. Did the contract provide that no brokers or certain brokers had been
involved?

Buyer and seller may contractually provide that no broker was involved in their
transaction.” However, where there is evidence that the parties have not been

- truthful and that a broker has performed sufficiently so that he is the procuring
cause, the broker will be entitled to the commission. Risser v. Hirshhom, 199
F.2d 917 (2nd Cir. 1952).

D. Did the buyer divulge to the seller that a certain broker had brought him to
the transaction? '

‘Where a broker has been instrumental in bringing the buyer to the subject
-property, the buyer must reveal this to the seller. Risser, 199 F.2d at 917. Indeed,
even where the buyer fails to divulge this information to the seller, the seller is
responsible for paying a commission to the broker if the seller could have
ascertained by reasonable diligence that the broker's role was sufficient. Id. For
instance, the buyer in Risser discovered the subject property when he was given a
brochure the broker had prepared and forwarded to an associate of the buyer's. 1d.
at 918. Because the buyer at first wished to remain anonymous, the broker
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reported to the seller that the associate was interested in the property; he did not’
mention the ultimate buyer himself. 1d. The buyer, however, eventually

negotiated directly with the seller and the two inserted a statement in the contract
which asserted that no broker had been involved in the transaction. Id. at 919. ‘
The court determined that the purpose of this provision was to avoid paying the
broker a commission. Id. The court noted that the buyer had a duty to divuige the
broker’s role to the seller and that even if he failed to do so, the seller would be -
liable for the broker's commission if the seller could have ascertained the broker's «
role by reasonable diligence. Id. at 920. )

1

VIIl. CONDUCT OF THE SELLER
‘A.  Did the Seller act in bad faith to deprive the broker of his commission?

The following scenarios demonstrate that courts will not allow the bad faith of the

- seller 10 negate the efforts of a-broker who would otherwise be the procuring
cause of a sale. In most instances, the same would prove true if it were the listing
broker who acted in bad faith to deprive a subagent or cooperating broker of her
commission. :

1. Was there bad Iaith evident from the fact that the difference between
the original bid submitted and the final sales price equalled the
broker's commission?

See Farnsworth, supra IV.B.3.

2. Was there bad faith evident from the fact that asale to a third party
was a straw transaction which was designed to avoid paying '
commission?

Farm Credit Bank demonstrates that courts will not allow straw transactions to
deprive a broker of her commission. 872 S.W. at 379. In Farm Credit, the
brokers registered both the U.S. Fish and Wildlife Service and the Nature
Conservancy with the seller bank under their non-exclusive listing agreement.
Id.at 378. The brokers made extensive efforts to interest the Fish and Wildlife
Service in the subject property. 1d. They wrote letters, made fifty or sixty
telephone calls, had aerial photographs made, advised the agency of the flood
plain and kept the agency informed as to potential buyers. Id. Although the
agency wanted to acquire the property, it did not have such an appropriation in its
budget that year. Id. Ultimately, however, a sale was consummated to a
corporation which had been set up to resell the land to the Nature Conservancy
which resold the land to the Fish and Wildlife Service when it could afford to

. make the purchase. Id. at 379. The court refused to let such straw transactions
deprive the brokers of the commission they had earned. Id. See also Flamingo
Realty, 879 P.2d at 70 (where seller sold property to corporation which in turn
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immediately sold property to broker's prospect).

3. Was there bad faith evident from the fact that the seller told the
broker he wouldn't sell under certain conditions, but did so via
another broker?

In Feeley v. Mullikin, the broker introduced the buyers to the seller, showed them
the property, initiated negotiations and properly followed up. 269 P.2d at 828-29.
When he attempted to finalize the sale, however, the seller told him that he had
decided not to sell the property before June 1. 1d. On May 1, nevertheless, a sale
was consummated between the buyers and the seller via another broker who
accepted a lesser commission than that stated in the first broker's listing
agreement. Id. The court held that the seller had acted in bad faith by attempting
to deprive the first broker of his earned commission. Id. at 831. The first broker,
not the second, was the procuring cause. Id.

4. Did the owner freeze out the broker to avoid a commission dispute?

Where a broker showed the property and would have finalized negotiations but for
the interference of the owner, he is the procuring cause of the transaction -- even
though another broker did in fact finalize the negotiations. Nestle Company, Inc.
v. 1.H. Ewing & Sons, 265 S.E.2d 61 (Ga. App. 1980). In June of 1976, agents
from J.H. Ewing & Sons brokerage showed the subject property to the potential
lessee, Scripto, whom they represented. Id. at 63. Scripto, however, was not
interested in the property at that time. Id. Subsequently, in August of 1977, a
second brokerage, Coldwell Banker, showed the same property to Scripto. Id.
Less than six weeks later, one of the Ewing agents informed the lessor, Nestle,
that Scripto was now a "hot prospect” and initiated negotiations which appeared to
be moving towards completion. Id. at 64. Nestle, realizing that a commission
dispute was imminent, stopped the Ewing agent from going further and placed the
- transaction in the hands of Coldwell Banker. 1d. The court held that Ewing was
the procuring cause. . .that Nestle should not have interfered with Ewing's
imminently successful negotiations. Id.

5. Did the seller freeze out the broker to avoid paying a commission at
all?

Even where there is a non-exclusive listing agreement, a seller may not avoid

- paying a deserved commission by negotiating directly with a buyer. Richland
169 F. Supp. at 549-50. In Richland, the broker did everything possible -- he
introduced the parties, began negotiations and followed up. Id. at 546-47. The
seller, however, froze him out of important meetings and finalizing negotiations.
1d: at 548. The court nevertheless held that the broker was the procuring cause,
saying: "...it is not requisite, where the [broker's] evidence is otherwise
sufficient, that the broker should have been present at the final consummation of
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the sale, or to have directly and immediately have been the final negotiator
therefor. Thus, where the broker has introduced to the seller a prospective
interested buyer and negotiations have progressed to a point where success seems
imminent, the broker cannot be deprived of his commissions because the seller in
effect bypasses the broker by direct negotiations with the buyer, in effect ﬁ'eezlng
the broker out of the case.” Id. at 549-50. o

B. Did the seller not authorize the broker to accept an amount the seller
ultimately accepted? .

A seller may not deny a broker his commission where the broker could have
finalized the transaction but for the seller's refusal to authorize the broker to settle
for an amount that he himself ultimately accepted. Ahrens, 299 S.W.2d at 48. In
Ahlrens, the broker introduced the parties, showed the property and began
negotiations. Id. at 47. He was prepared to pursue the transaction to its
conclusion; however, the seller refused to authorize him to offer the property at
the price that the seller in later direct negotiations accepted, Id. at 48. The court
held that the broker was nevertheless the procuring cause. Id.

IX. OTHERINFORMATION: Is there any other information that would assist the
Hearing Panel in baving a full, clear understanding of the transaction-giving rise to
the arbitration request or in reaching a fair and equitable resolution of the matter?

NON-CONCLUSIONS:

As the cases summarized above demonstrate, there are a great number of factors to consider
when determining procuring cause. However, it is just as important to remember that no
automatic conclusions should be drawn from the presence or absence of any one factor.
Procuring cause is not always achieved by introducing the parties. It is not always achieved by
finalizing the transaction. No preconceived formula or rule should be used to determine
procuring cause. Rather each factor should be weighed in conjunction with the other factors
relevant to the case. In short, arbitration panels must remember that the above factors are simply
considerations, not conclusions.
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Definitions

COMPENSAT]ON- Compensation shall mean the fee, commission Of payment (sometimes "fee" and
sometimes "fee/conunission") paid to 3 Cooperating Participant as 3 result of his/her involvement i the
closing of a sale/lease of property listed with the MLS. -

BROKER LOAD . For the Purpose of these Ruleg and Regulations, where there are provisions relating to
the submission of documents 10 the Service, the document may be loaded by the office within the time
constraints : , o ‘
provided.

FAX - ¥or the Purpose of these Rules and Regulations, where there are provisions relating to the
submission of documents to the Service, the document may be sent by facsimile withip the time
constraints provided.

LISTING - The WIitten agreement including the Profile Form which establishes an agency Telationship .
between a Participant ag an agent and a seller/lessor of rea] estate (the principal) for the sale/lease of sajd
real estate by Participant either With or without the involvement of Cooperating Participants. The

agreement is sometimes known or referred to as an "agency agreement”; "right to se]] agreement” or

“listing agreement".

LISTING DATE . The date that the listing is signed by the seller/lessor and accepted by the Listing
Participant (by the Broker or authorized Agent). ' Co

PARTICIPANT - A REALTOR® eligible to recejve MLS.

PROFILE FORM - The document which must be submitted to the MLS setting forth the information
concerning the listed property. The Profile Form includes the data sheet which is part of the Listing
Agreement and such other data or Certifications ag may be required by the MLS from time to time. This
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4.
5.

calendar yegr.
Fineable jtemns are indicated by referencing (Sec.9.3).
Index of Symbols (Sec.5.5).

LISTING.PROCEDURES
LISTING PROCEDURES

Section 1.0 The Profile Form portjo
he Realcomp 11 144, g

been obtained. Listings containing excluded, exempt parties and buy out corporations
will be accepted by the MLS angd shall be clearly identified in the Exclusive Listing by
the appropriate symbol (Sec. 5.5). The owner of the listed Property is the client of the
Listing Participant ang not of all members of the MLS or of the MLS (Sec. 9.3).

Cooperation and compensation to the other Cooperating Participants of the MLS: In
those instances where the seller's/lessor's written authorization jg required, the Listing
Participant myg; obtain such authorization,

An Agreement with a Seller/l,eSsor to exclude or €Xempt prospects :(including buy-out
corporations) from fuj] or partial commission, entitlement by the Cooperating Participants
shall be accepted by the M1_S providing all other ‘Mmandatory listing criterig are met.

Any listing taken ot of ihe defined jurisdiction will be accepted by the MLS for
. dissemination, : ,

Section ].] Any listing takep On a contract to be fijed with the MLS is subject to the rujeg and

regulations_of the Service upon signature of the seHer(s)/]essor(s). This rule also applies
to listings which are sold prior to Submission to the MLS.

RC1340

CX100-04



Section 1.2

Section 1.2.1

Section 1.2.2

Section 1.2.3

Section 1.3

The approveg Profile Form when filed with the MLS by the Listing Participam shall be .
complete and correct In every detajl a5 specified on the keyword portion of the Profile

LIMITED SERVICE: a listing agreement under which the listing broker will NOT
provide one, or more, of the fg] lowing seryices: ‘

(a) Arrange appointments for Cooperating brokers 1 show listed Property to potentiaj
purchases byt instead gives Cooperating brokers authority 1o make such appdintments
directly with the seller(s); .

(b) Accept and present to the seller(s) offers 1o purchase procureq by coopeiating"
brokers byt instead gives Cooperating brokers authority 10 present offers to purchase
directly to the seller(s);

(¢) Advise the seller(s) as 10 the merits of offers to purchase;

MLS ENTRY-ONLY: listing where the listing is entered into the MLS system, buy -
NONE of the Services mentioned previously are provided by the listing broker.

MLS Entry Only listings wil] be identified by marking the "MLS Entry Only" box on the

- Profile Form so potentia} Cooperating brokers wij] be-aware of the extent of the services

the listing broker_ will provide to the seller(s), and any potential for Cooperating brokerg

being asked 1o provide some or g of these services to listing brokers' clients, prior 1o
initiating efforts to show or sel] the property.

Exclusive Agency, Limited Service and MLS Entry Only listings will not be distributed
to any Real Estate Internet advertising sites.

Any new listing submitteg to the MLS tha; includes a "dg Not show untij” clayge must
include thig information i the remarks section of the profile form if applicable. In
addition, writtep, authorization from seller must be included stating "no showsg until”. Thjs
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-Section 1.4

Section 1.5

Section 1.6

Section 1.7

Section 1.8

Section 1.9

Section 1.10

Section 1.11

Section 1.12

| letter-must incliide the date. that showings-will begin and this date.must be within two 2

weeks of the date that the listing goes into the MLS: (amended 2006),

All Profile Forms submitted to the MLS must be valid and shall be serviced by the
Listing Participant's office. '

Listings may be withdrawn from the MLS by the Listing Participant before the
expiration date of the listing provided notice is filed with the MLS including a copy of
the agreement between the seller/lessor and the Listing Participant which authorizes the
withdrawal. This withdrawal right shall not be used to circumvent or avoid the
obligation to pay a share of the fee/commission/compensation to a Cooperating
Participant.

Sellers/lessors do not have the unilateral right to require an MLS to withdraw a listing
without the listing participant's concurrence. However, when seller(s)/lessor(s) can
document that his exclusive relationship with the listing participant has been terminated,
the MLS may remove the listing at the request of the seller/lessor.

Any change in the Listing, including but not limited to the listed price, terms, possession,
right of first refusal, or other "continue to market” contingencies shall be made only
when authorized in writing by the seller/lessor and shall be filed within 48 hours with

the MLS. (Sec. 9.3)

All listed properties which are to be sold or which may be sold separately must be
identified and submitted individually on the Profile Form. When part of a listed property
has been sold, proper notification shall be given to the MLS within forty-eight (48)
hours. (Sec. 9.3)

The MLS shall not fix, control, recommend, suggest, or maintain commission rates or
fees for services to be rendered by Participants. Further, the MLS shall not fix, control,
recommend, suggest, or maintain the division of commissions or fees between
Cooperating Participants or between Participants and non-participant(s).

Profile Forms filed with the MLS shall bear a definite expiration date. .

Any listing filed with the MLS automatically expires at mjdnightlon the expiration date
specified in the listing agreement unless renewed in writin g and filed with the MLS by

Participant prior to expiration date.

If notice of renewal or extension is received after the listing has been removed from the
compilation of current listings, a new or revised profile form is required and the
extension or renewal will be published in the same manner as a new listing.

Any contingency or conditions of any term in a listing shall be specified and noticed to
the Participants.

LISTING OF SUSPENDED PARTICIPANTS: When a Participant is suspended
from the MLS for failing to abide by histher membership duties (i.e., violation of the
Code of Ethics, Board/Association B ylaws, Realcomp IT Ltd Bylaws, MLS Rules and

~ Regulations, or other membership obligations except failure to pay appropriate dues,

fees or charges), all listings currently filed with the MLLS by the suspended Participant
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Section 1.13 LISTINGS oF EXPELLED PARTICIPANTS: When a Participant is IexpeHed from

Section 1.14 LISTINGS OF RESIGNED PARTICIPANTS: When a Participant feéighs from the

SELLING PROCEDURES
==ty T ROCEDURES

Section 2.0 Appointments for showing and negotiations with the seller/lessor for the purchase/lease
of listed property filed with the ML S shall be conducted through the Listing Broker
except under the following circumstances: (a) the Listing Broker gives the Cooperating

Section 2.1 Listing Participant must make arrangements to present offers and transmit all documents
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_ Section 2.2 The Listing Participant shall submit to the seller/lessor all written. offers until closing
unless precluded by law, government rule, regulation, or agreed otherwise in writing
between the seller/lessor and the listing participant. Unless the subsequent offer is
contingent upon the termination of an existing contract, the Listing Participant shall
recommend that the seller/lessor obtain the advice of legal counsel prior to acceptance of
the subsequent offer. '

Section 2.3 The Cooperating Participant (subagent or buyer agent) or his representative shall have
the right to participate in the presentation to the seller or lessor of any offer he secures to
purchase or lease. This right does not create a right to be present during any subsequent
discussion(s) (including a conversation which evaluates the offer immediately following
the presentation) between the Listing Participant and the seller or lessor with respect to
the presented offer. However, if the seller or lessor gives written instructions to the
Listing Participant that the Cooperating Participant shall not be present when an offer
secured by the Cooperating Participant is presented, the Cooperating Participant has the
right to a copy of the seller's written instructions. None of the foregoing diminishes the
Listing Participant's right to control the establishment of appointments for such
presentations. ’

Section 2.4 The Listing Broker or his representative has the right to participate in the presentation of
any counter-offer made by the seller or lessor. He does not have the right to be present
at any discussion or evaluation of a counter-offer by the purchaser or lessee (except
when the Cooperating Broker is a subagent). However, if the purchaser or lessee gives
written instructions to the Cooperating Broker that the Listing Broker not be present
when a counter-offer is presented, the Listing Broker has the right to a copy of the
purchaser’s or lessee’s written instructions.

Section 2.5 Any pending sale which is canceled shall be reported immediately (within 24 hours) to
the MLS by the listing office. (Sec. 9.3)

Section 2.6 The Listing Partjcipaht shall submit, within 5 businesé days after feceipt of a completed
' Contract of Sale, a Status Change form of the "Pending Sale" to the MLS including

pending sale date, selling office LD.#, selling agent 1.D.#, and selling agent name. (Sec.

9.3) ‘ . , v

Section 2.7 The Listing Participant shall submit a Status Change form with all required sold data to
the MLS including price, terms and date closed to the MLS within 5 business days after

closing. (Sec. 9.3) :

An Affidavit of Sale or Memorandum of Land Contract in recordable form which does
not state the sale price must be reported to the MLS with the report to indicate whether
the sale price-is, or is not, to be withheld from publication. Participants and the MLS
shall abide by written directions issued at or prior to closing by a Seller or Buyer not to
publish the sales price. : :

Section 2.8 The listing broker shall report to the MLS within twenty-four (24) hours that a
contingency on file with the MLS has been fulfilled or renewed, or the agreement

cancelled.
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Section 2.9 A listing shall not be advertised by any Participant other than the listing broker without
' the prior consent of the listing broker. -

REFUSAL TO SELL

Section 3.0 If the seller/lessor of any listed property filed with the MLS refuses to 'accept a written
offer satisfying the terms and conditions stated in the listing, such fact shall be
immediately transmitted to the MLS and to all Participants.

PROHIBITIONS - . '

Section 4.0 Information brovided by the MLS to the Participant shall be considered privileged
information by the MLS. Such information shall be confidential and shall not be made
available to non-participants except as permitted by these MLS rules and applicable law.

Section 4.1 Off market ]isu'hgs are intended for the sole use of REALTORS® and may not be
provided to home buyers or home sellers except where included in a Comparable Market
Analysis. (REVISED 2003)

Section 4.2 Only the "For Sale/Lease" sign of the Listing Participant may be placed on a property.

Section 4.3 Prior to closing, only the "Sold" sign of the Listing Participant may be placed on a
property, unless the Listing Participant authorizes the Cooperaling (selling).Participant to
post such a sign. ‘ '

Section 4.4 Participants shall not solicit a listing on a currently listed property filed with the M1S
) unless such solicitation is consistent with Article 16 of the REALTORS® Code of Ethics,
its Standards of Practice and its Case Interpretations. Upon showing a property, anything
other than leaving a business card will be interpreted as solicitation.

REFERENCE: (This Section is to be construed in a manner consistent with Article 16 of the Code of
Ethics and particularly Standard of Practice 16-4. This section is intended to encourage
sellers/lessors to permit their properties to be filed with the MLS by protecting them from
being solicited, prior to expiration of the listing, by brokers and salespersons seeking the
listing upon its expiration. .

Without such protection, a seller/lessor could receive hundreds of calls, communications,
and visits from brokers and salespersons who have been made aware through MLS filing
of the date the listing will expire and desire to substitute themselves for the present

" broker. ’ '

This Section is also intended to encourage brokers to participate in the MLS by assuring
them that other Participants will not attempt to persuade the seller/lessor to breach the
listing agreement or to interfere with their attempts to market the property. Absent the
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" DIVISION OF COMMISSIONS

protection afforded by this Section, Listing Participants should be most reluctant to

generally disclose the identity of the seller/lessor or the availability of the property to
other brokers. '

This Section does not preclude solicitation of listings under the circumstances otherwise
recognized by the Standards of Practice related to Article 16 of the Code of Ethics.)

AL T [0 3P4 e g

Section 5.0

The Listing Participant shall specify, on each listin g filed with the MLS, the
compensation offered to MLS participants, for their services with respect to the

sale/lease of the real estate covered by such listing. Such offers are unconditional except
that entitlement to compensation is determined by the Cooperating Broker's performance
as the procuring cause of sale (or lease) or as otherwise provided for in this rule. The
Listing Participant's obligation to compensate any Cooperating Participant as the
procuring cause of sale (or lease) may be excused if it is determined through arbitration
that, through no fault of the Listing Broker and in the exercise of good faith and
reasonable care, it was impossible or financially unfeasible for the Listing Broker to
collect a commission pursuant to the listing agreement. In such instances, entitlement to.
cooperative compensation offered through MLS would be a question to be determined by
an arbitration hearing panel based on all relevant facts and circumstances including, but
not limited to, why it was impossible or financially unfeasible for the Listing Broker to
collect some or all of the commission established in the listing agreement; at what point
in the transaction did the Listing Broker know (or should have known) that some or all of
the commission established in the listing agreement might not be paid; and how promptly
had the Listing Broker communicated to Cooperating Brokers that the commission
established in the listing agreement might not be paid.

In filing a property with the MLS, the Listing Participant is making blanket unilateral
offers of compensation to the other potential MLS Cooperating Participants, and shall
therefore specify on each listing filed with the MLS, the compensation being offered to
the other potential MLS Cooperating Participants. Specifying the compensation on each
listing is necessary because the Cooperating Participants have the right to know what
his/her compensation shall be prior to his/her endeavor to sell.

The Listing Participant retains the right to determine the amount 'of compensation
offered to other Participants (actin g as subagents, buyer agents, or in other agency or
nonagency capacities defined by law) which may be the same or different. »

This Section 5.0 shall not preclude the Listing Participant from offering any Cooperating
Participant compensation other than the compensation indicated on the listing published
by MLS provided that the Listing Participant informs the other potential Cooperating
Participants in writing in advance of their producing an offer to purchase, and provided
further that the modification to the specified compensation is not the result of any
agreement among all or any other participants in the MLS. Any superseding offer of
compensation must be expressed as either a percentage of the gross sales price or as a
flat dollar amount. The MLS may not require the Listing Participant to disclose the
amount of total negotiated commission on the listing which has been submitted to the
MLS. The MLS shall not disclose the total commission negotiated between the

~ seller/lessor and the Listing Participant.

The compensation information 1o be published shall clearly inform all Participants as to
the compensation they will receive in cooperative transactions unless advised otherwise
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by the Listing Participant in writing in advance of their producing an offer to ;Surchase.
The compensation specified on listings published by the MLS shall be shown in one of
the following forms: ' ‘

1. By showing a Percentage of the gross selling price.

2. By showing a definite dollar amount. ‘ oy

The Listing Particip \
being offered to other MLS participants with TESpect to any listing which is still opep RN

Non-participants. This Prerogative shall remain soleiy within the lawfully exercised
discretion of the Listing Participant, '

Section 5.1 ici ny licensee (or licensed or certified appraiser) affiliated with a
Participant has any ownership interest ip 4 Property, the listing of which js to be
disseminated through; the MLS, that person shall disclose that interest when the listing is
filed with the MLS and such information shall be disseminated to all MLS Participants,

Section 5.2 If a Participant or any licensee (including licensed and certified appraisers) affiliateq
with a Participant wishes to acquire any interest in property listed with another

Section 5.3 The existence of a dual or variabje rate commission arrangement (i.e., one jn whi

differential that would result in either g Cooperative transaction or, alternatively, ip 4
sale/lease that regulyg through the efforts of the seller/lessor. If the Cooperating Broker is
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a buyer/tenant representative, the buyer/tenant representative must disclose such
information to their client before the client makes an offer to purchase or lease.

Section 5.4 The offer of bonus compensation shall be disclosed by the applicable symbol required
by the MLS or displayed in the "Remarks" portion of the existence of offered bonus
- compensation shall be disclosed by the applicable symbol required by the MLS or
displayed in the "Remarks" portion of the Profile form. (Sec. 5.5) ,

Section 5.5 ~ COMPENSATION ARRANGEMENTS

"B" Bonus. "D" Dual
"W Varijable "E" Exclusion
DEFINITIONS:

BONUS = Bonus (over and above compensation offered) is being offered to the selling
Participant. ' '

AP&T: Bonus based on Accepted Price and Terms
FP&T: Bonus based on Full Listing Price and Terms

DUAL = One in which the seller/lessor agrees to pay a specified commission if the
property is sold/leased by the Listing Broker without assistance and a different
commission if the sale /lease results through the efforts of a Cooperating Participant, or
one in which the seller/lessor agrees to pay a specified commission if the property is
sold/leased by the Listing Participant either with or without the assistance of a
Cooperating Participant and a different commission if sale/lease results through the
efforts of selier/lessor. : '

VARIABLE = One percentage of compensation is offered on a portion of the final
selling price and a different percentage(s) is offered on the remaining portion.

EXCLUSION = Certain parties (which may include buy-out corporations) are ‘excluded
from the listing. No compensation if sold to one of these parties.

SERVICE CHARGES

Section 6.0 The Participant shall be responsible for MLS fees and charges to the extent such
: ' - responsibility is mandated in Subscription/Service Agreement. '

COMPLIANCE WITH MLS RULES

Section 7.0 The following action may be taken for noncompliance with the rules:

(a) For failure to pay any service charge or fee within one (1) month of the statement
date, and provided that at least ten (10) days written notice has been given, the MLS
shall be suspended until service charges or fees then owing are paid in full unless special
forbearance is granted to the defaulting Participant by the Realcomp 11 Ltd Board of

Govermors.

(b) For failure to comply with any other rule, the provisions of Sections 9 and 9.1 shall
apply.
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MEETINGS o g

Section 8.0 - The meetings of the Partiéipams of the Service or the Board of Governors of the Multiple
Listing Service for the transaction of business of the Service shall be held in accordance

“with the provisions of the bylaws of the Service.

. t

]

ENFORCEMENT OF RULES AND DISPUTES , o

Section 9.0 The Board of Governors of Realcomp II Ltd or a comnmittee empowered by the Boarg "o,
shall give consideration to all written complaints. having to do with violations of the = ™+

Rules and Regulations. : .

Section 9.1 If the alleged offense is a violation of the Rules and Regulations of the MLS and does

not involve a charge of alleged unethical conduct or request for arbitration, it may be
administratively considered and determined by the Board of Governors of the MLS or a
committee appointed by the Board. If a violation is determined, the Board of Governors
or a committee appointed by the Board may direct the imposition of sanction, provided
the recipient of sach sanction may request a hearing before the Professional Standards
Committee of the appropriate Shareholder Board/Association in accordance with the
Bylaws and Rules and Regulations of the Shareholder Board/Association of v
REALTORS® within twenty (20) days following receipt of the Governors' decision.

If, rather than conducting an administrative review, the MLS has a procedure established
to conduct hearings, any appeal of the decision of the hearing may be appealed to the
Board of Governors of the MLS within twenty (20) days of the fribunal's decision.
Alleged violations involving unethical conduct shall be referred to the Professional
Standards Committee of the Board of REALTORS® for processing in accordance with
the professional standards procedures of the Board. If the charge alleges a refusal to
arbitrate, such charge shall be referred directly to the Board of Directors of the Board of

REALTORS®.
Section 9.2 Complaints of Unethical Conduct: Al other complaints of unethical conduct shall -
be referred by the Board of Governors of the MLS to the applicable Shareholder

Board/Association of REALTORS® for appropriate action in accordance with the
professional standards procedures established in the Board's bylaws.
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REALCOMP I LTD. MLS

- SUMMARY OF MLS FINES
SEC. VIOLATION FINES .
" Rules and Regulations: '
1.0 Failure to submit listing profile form ‘ . ‘ $75.00 . '
10 Late Listing  $3750
1.3 Failure to submit office exclusive or "Do not publish” listing $25.00
13 “New listing submitted to the MLS must include the "do not show until” clause in the remarks
section of the profile sheet if applicable. In addition, written authorization from selfer must be included
stating "no shows until". $50.00
1.2 Incomplete/Incorrect listing - )
(Each field of missing information is fineable by the following amount:) $10.00
17, v '
1.11&  Failure to disclose contingency and/or changes _ $75.00
2.5 ‘
17& Late sold ' ’ $37.50
27 .
2.6 Late pending o $37.50
53 Dual or variable commission arrangéments not identified ‘ $50.00
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REALCOMP II LTD. MLS - SUMMARY OF MLS FINES

SEC. VIOLATION
Policy Handbook:
. ) '
D Submission of a listing change without an authorized signature in conflict with MLS '
Rules and Regulations $100.00 ! .
) ! v
7Q Site condo and Coop listings that are not designated as such on the listing profile oy _
$50.00 _ w0
_Vacant land build jobs not identified as such ' $25.00
T All square footage below grade shall be listed in the Lower Level Finished Square Feet
section of the profile form only, and not included in the approximate above grade square footage.
Incorrectly identified square feet or failure to respond to written request i )
First Occurrence ‘ $50.00 !
Second Occurrence $100.00
Third Occurrence $150.00 . )
Fourth Occurrence $250.00 and suspension of broker load privileges for a 12-month
period.
Finished areas in lower levels of any house which are at least five feet above grade level.on all sides
and are finished to the same quality leve!l as all other areas of the house including heating, electrical
and plumbing systemns may be included in both the room count and approximate above grade square
footage areas of the profile form. Failure 10 adhere to the above is finable per occurrence.
7X Inclusion of personal information in listing, photo or virtual tour
First Occurrence  $50.00
Second Occurrence $100.00
Third Occurrence  $250.00 and
7AB  Failure to indicate MLS Only, Limited Service or Exclusive Agency
First Occurrence $250.00 (Listing will be updated with the proper flag and removed from any public
sites.)
Second Occurrence $1000.00
Third Occurrence $2500.00 _
Fourth Occurrence will result in 45 day suspension from service for the entire office
Fifth Occurrence will result in dismissal fr i
8C  Failure to include selling office and agent license number or name on Pending Report  $25.00
SE Falsely reporting the Listing Office/Agent as the Selling Office/Agent  First Occurrence Waming -

Second Occurrence $50.00

Third Occurrence  $250.00

Fourth Occurrence $500.00

Fifth Occurrence  -$1000.00
For each subsequent occurrence during a two year period, which begins with the first occurrence, the
fine amount would double from the previous fine. ‘
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9C Failure to 'rcm_ove "caravan tour” from tour list within one hour prior to the scheduled inspection
‘ $25.00

llB_l Incomplete listings that undergo a status change while still béing designated as "iﬂcomplele"
$75.00

The fine schedule published above may be revised from time to time by the Realcomp 11 Ltd. Board of
Governors. . )
Attachment-A
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* CONFIDENTIALITY N

Section 10.0 © CONFIDENTIALITY. OF MLS INFORMATION: Any information provided by
the MLS to the Participants shall be considered official information of the MLS.
Such information shall be considered confidential and exclusively for the use of
Pamcxpants and real estate licensees affiliated with such Participants and those
Participants who are licensed or certified by an appropriate state regulatory agency to'
engage in the appraisal of real property and licensed or certified appraisers affi liated - )
with such Participants. , , .

Section 10.1 MLS NOT RESPONSIBLE FOR ACCURACY OF INFORMATION: The " "o
information published and disseminated by the MLS is the langnage communicated
and filed by the Listing Participant-with the MLS ‘without change by the MLS. The.
MLS does not verify such information and disclaims any responsibility for its
accuracy. Further, each Listing Participant shall review their respective llstmgs for
transpositional errors at their earliest convenience and report such errors to the MLS
for corrections. Each Participant agrees to hold the MLS harmless against any
liability arising from any inaccuracy or inadequacy of the information such
Participant provides or such information as is entered into the MLLS by Realcomp I
Lid. or the Listing Participant. _

Section 102 ACCESS TO COMPARABLE AND STATISTICAL INFORMATION:
Board/Association Members who are actively engaged in real éstate brokerage,
management, mortgage financing, appraising, land development or building, but who
do not participate in the MLS, are nonetheless entitled to receive, by purchase or
lease, all information other than current listing information which is generated wholly
or in part by the MLS including "comparable” information, "sold" information, and
statistical reports. This information is provided for the exclusive use of
Board/Association Members and individuals affiliated with Board/Association
Members who are also engaged in the real estate business and may not be
transmitted, retransmitted or provided in any manner to any unauthorized individual,
office, or firm. :

Section 10.3 The apphcable laws of confidentiality and copyright shall govern and override any
provisions of these rules which contradict such laws.

OWNERSHIP OF MLS COMPILATIONS* AND COPYRIGHTS

Section 11.0 By the act of submission of any property listing data to the MLS, the Listing
Participant represents that he/she has been authorized to grant and also thereby does
grant authority without fee for the MLS to include the property listing data in its
copyrighted MLS compilation and also in any statistical report on "Comparables”.

Section 11.1 All right, title, and interest in each copy of every Multiple Listing Compilation
created.and copyrighted by the MLS and Shareholder Boards/Associations and-in the
copyrights therein, shall at all times remain vested in the Shareholder
Boards/Associations which are the Shareholders of Realcomp II Ltd. which operates
the MLS.

Section 112 ~ Eich: participant shall be entitled to lease from Reilcomp I Ltd. 2 number of copies of
each MLS compilation’ sufficient to- provide the:participant and each-person affiliated as a
licensee (including licerised and certified appraisers) with such participant with oné copy
of such compilation. The participant shall pay for each such copy the rental fee set by the
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MLS Participasits shall acquiré by such lease only the right to use the MLS compilation
in accordance with the rules. (Added 2006) .

*The term "MLS compilation” as used in Sections 11 and 12 herein, shall be construed to include any
format in which property listing data is collected and disseminated to the Participants, including but not
limited to bound book, loose-leaf binder, computer database, card file, or any other format whatsoever.

USE OF COPYRIGHTED MLS COMPILATIONS

Section 12.0

Section 12.1

Section 12.2

DISTRIBUTION: Participants (or individuals affiliated with Participants) who are
licensed or certified by an appropriate state regulatory agency to engage in the
appraisal of real property shall at all times maintain control over and responsibility
for each copy of any MLS compilation furnished to them by MLS, and shall not -
distribute any such copies to persons other than persons who are affiliated with such
Participant as licensees except as permitted in Section 12.1, 12.2 and Section 13.0
below.

DISPLAY: Participants and those individuals affiliated as licensees with such
Participants shall be permitted to display the MLS compilation data to prospective
sellers/lessors or purchasers only in conjunction with their ordinary business
activities of attempting to obtain listings or to locate buyers for the properties
described in said MLS compilation.

REPRODUCTION: Participants or their affiliated licensees shall not reproduce any
MLS compilation or any portion thereof except under the following circumstances:
Participants or their affiliated licensees may reproduce from the MLS compilation,
and distribute to prospective sellers/lessors or purchasers only, a reasonable* number
of single copies or property listing data contained in the MLS compilation which
relate to any properties in which the prospective sellers/lessors or purchaser are or
may, in the judgment of the participant or their affiliated licensees, be interested.
Reproductions made in accordance with this rule shall be prepared in such a fashion
that the property listing data of properties other than that in which the prospective
purchaser has expressed interest, or in which the Participant or the affiliated licensees
are seeking to promote interest, does not appear on such reproduction.

Nothing contained herein shall be construed to prec]ude any Participant from
utilizing, displaying, distributing or reproducing property listing sheets or other
compilations of data pertaining exclusively to properties currently listed for sale with

- the Participant.

Any MLS information, whether provided in written .or printed form, provided
electronically, or provided in any other form or format, is provided for the exclusive
use of the Participant and those licensees affiliated with the Participant who are
authorized to have access to such information. Such information may not be
transmitted, retransmitted, or provided in any manner to. any unauthorized individual,
office, or firm.

None of the foregoing shall be construed to prevent any individual legitimately in
possession of current listing information, sold information, comparables, or statistical
information from utilizing such information to support an estimate of value on a
particular property for a particular client. However, only such information that a
Board or Board owned Multiple Listing Service has deemed to be nonconfidential
and necessary to support the estimate of value may be reproduced and attached to the
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report as supporting documentation. Any other use of such information us - '
unauthorized and prohibited by these rules and regulations. -

*It is intended that the Participant be permitted to provide prospective purchasers
with listing data relating to properties which the prospective purchaser has a bona

- fide interest in purchasing or in which the Participant is seeking 10 promote intetest. _

The term reasonable, as used herein, should therefore be construed fo permit dnly .
limited reproduction of property listing data intended to facilitate the prospective o
purchaser's decision-making process in the consideration of a purchase. Factors, '
which shall be considered in deciding whether the reproductions made are consistent' .,
with this intent and thus reasonable in number shall include, but are not limited o,
the 1otal number of listings in the MLS compilation, how closely the rypes of

properties contained in such listings accord with the prospective purchaser’s

expressed desires and ability to purchase, whether the reproductions were made on a
selective basis, and whether the Type of properties contained in the property listing

data is consistent with a-normal itinerary of properties which would be shown toa
Prospective purchaser, -

USE OF MLS INFORMA TION . o

Section 13.0

LIMITATIONS ON USE OF MLS INFORMATION: Use of information from
the MLS compilation of current listing information, from the Shareholder Board or
Association "Statistical Reports" or from any “"sold" or "comparable" report of the
Boards, Associations or MLS for public mass media advertising by an MLS
Participant or in- other public representations may not be prohibited.

However, any advertisement or other forms of public representations based in whole
or in part on infonmation supplied by the Shareholder Boards/Associations and/or
their members or MLS must clearly demonstrate the period of time over which such
claims are based and must include the following Notice:

Based on information from the Board/Association of REALTORS® (éltex‘n‘atively, from
the Realcomp 11 Ltd. MLS) for the period (date) through (date). - ' .

Off market listings are intended for the sole use of REALTORS® and may not be
provided to home buyers or home sellers except where included in a comparable
market analysis.

CHANGES IN MLS RULES AND REGULATIONS

Section 14.0

Section 14.1

Amendment to these Rules and Regulations shall be subject to the procedures
outlined in the Bylaws of the Realcomp II Ltd which operates the MLS.

Any duly adopted amendments to these Rules and Regulations shall be provided to
subscribing Shareholder Boards/Associations (Master Participants in the
Subscription/Service Agreement) and their affiliated Participants upon adoption.

ARBITRATION OF DISPUTES

Section 15.0

By becoming and remaining a Participant, each Participant agrees to arbitrate .

disputes involving contractual issues and questions, and specific non-contractyal
issues and guestions defined in Standard of Practice 17-4 of the Code of Ethics with
MLS Participants in different firms arising out of their relationships as MLS
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Participants, subject to the fo]iowing qua]i_ﬁ'c'ations.

(a) If all disputants are members of the same Board of REALTORS® or have their
principal place of business within the same Board's territorial jurisdiction, they
shall arbitrate pursuant to the procedures of that Board/Association of
REALTORS®.

(b) If the disputants are members of different Boards of REALTORS® or if their
principal place of business is located within the territorial jurisdiction of different
Boards of REALTORS®, they remain obligated to arbitrate in accordance with
the procedures of the Michigan Association of REALTORS®.

Interboard Arbitration Procedures: Arbitration shall be conducted in accordance
with any existing interboard agreement or, alternatively, in accordance with the
Interboard Arbitration Procedures in the Code of Ethics and Arbitration Manual of

the National Association of REALTORS®. Nothing herein shall preclude Participants

from agreeing to arbitrate the dispute before a particular Board/Association of
REALTORS®.

STANDARDS OF CONDUCT

Section 16.0

Section 16.1

Section 16.2

Section 16.3

Section 16.4

Section 16.5

Standards of Conduct for MLS Participants:

MLS Participants shall not engage in any practice or take any action inconsistent with
exclusive representation or exclusive brokerage relationship agreements that other MLS

Participants have with clients.

property without consent of the seller/landlord.

" Signs giving notice of property for sale, rent, lease, or exchange shall not be placed on

. MLS Participants acting as subagents or as buyer/tenant representatives or brokers shall

not attempt to extend a listing broker's offer of cooperation and/or compensation to other

brokers without the consent of the listing broker.

MLS Participants shall not solicit a listing currently listed exclusively with another

broker. However, if the listing broker, when asked by the MLS Participant, refuses to
disclose the expiration date and nature of such listing (i.e., an exclusive right to sell, an
exclusive agency, open listing, or other form of contractual agreement between the listing

broker and the client) the MLS Participant may contact the owner to secure sich

information and may discuss the terms upon which the MLS Participant might take a
future listing or, alternatively, may take a listing to become effective upon expiration of

any existing exclusive listing.

MLS Participants shall not solicit buyer/tenant agreements from buyers/tenants who are
subject to exclusive buyer/tenant agreements. However, if asked by an MLS Participant,
the broker refuses to disclose the expiration date of the exclusive buyer/tenant agreement,
the MLS Participant may contact the buyer/tenant to secure such information and may
discuss the terms upon which the MLS Participant might enter into a future buyer/tenant

upon the expiration of any existing exclusive buyer/tenant agreement.
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Section 16.6  MLS Participants shall not use information obtained from listing brokers through offers
' to cooperate made through multipie listing services or through other offers of ¢ooperation
to refer listing brokers' clients to other brokers or to create buyer/tenant relationships with
. listing brokers' clients, unless such use is authorized by listing brokers.

. . . t
Section 16.7 The fact that an agreement has been entered into with'an MLS Participant shall,not
preclude or inhibit any other MLS Participant from entering into a similar agreement /|,
after the expiration of the prior agreement. !

. : H
Section 16.8 The fact that a prospect has retained an MLS Participant as an exclusive representative, -
agent or exclusive broker in one or more past transactions does not preclude other MLS
Participants from seeking such former client's future business. ‘

\

Section 169 MLS Participants are free to enter into contractual relationships or 10 negotiate with
seller/landlords, buyers/tenants or others who are not subject to an exclusive ‘
agreement but shall not knowingly obligate them to pay more than one commission
except with their informed consent. '

Section 16.10  When MLS Participants are contacted by the client of another MLS Participant
‘ regarding the creation of an exclusive relationship to provide the same type of
service, and MLS Participants have not directly or indirectly initiated such
discussions, they may discuss the terms upon which they might enter into a future
agreement or, alternatively, may enter into an agreement which becomes effective
upon expiration.of any existing exclusive agreement.

Section 16.11  In cooperative transactions, MLS Participants shall compensate cooperating MLS
Participants (principal brokers) and shall not compensate nor offer to compensate,
directly or indirectly, any of the sales licensees employed by or affiliated with other
MLS Participants without the prior express knowledge and consent of the
cooperating broker.

Section 16.12  MLS Participants are not precluded from making general announcements to
prospects describing their services and the terms of their availability even though
some recipients may have entered into agency agreements or other exclusive
relationships with another MLS Participant. A general telephone canvass, general
mailing, or distribution addressed to all prospects in a given geographical area or in a
given profession, business, club, or organization, or other classification or group is
deemed "general" for purposes of this rule.

The following types of solicitations are prohibited:

Telephone or personal solicitations of property owners who have been identified by a
real estate sign, multiple listing compilation, or other information service as having
exclusively listed their property with another MLS Participant; and mail or other
forms of written solicitations of prospects whose properties are exclusively listed
with another MLS Participant when such solicitations are not part of a general
mailing but are directed specifically to property owners identified through
_compilations of current listings, "for sale” or "for rent" signs, or other sources of
information intended to foster cooperation with MLS Participants. '
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Section 16.13

Section 16.14

Section 16.15

Section 16.16

© Section 16.17

Section 16.18

Section 16.19

Section 16.20

MLS Participants, prior to entermo into a representation agreement, have an
affirmative obligation to make reasonable efforts to determine whether the prospect
is subject to a current, valid exclusive agreement. to provide the same, type of real
estate service.

MLS Participants, acting as buyer or tenant representatives or brokers, shal disclose
that relationship to the seller/landlord's representative or broker at first contact and
shall provide written confirmation of that disclosure to the seller/landlord's
representative or broker not later than execution of a purchase agreement or lease.

On unlisted property, MLS Participants acting as buyer/tenant representatives or
brokers shall disclose that relationship to the seller/landiord at first contact for that
buyer/tenant and shall provide written confirmation of such disclosure to the
seller/landlord not later than execution of any purchase or lease agreement.

MLS Participants shali make any request for anﬂcnpated compensanon from the
seller/landlord at first contact.

MLS Participants, acting as representatives or brokers of sellers/landlords or as
subagents of listing brokers, shall disclose that relationship to buyers/tenants as soon
as practicable, and shall provide written confirmation of such disclosure to
buyers/tenants not later than execution of any purchase or lease agreement.

MLS Participants are not precluded from contacting the client of another broker for
the purpose of offering to provide, or entering into a contract to provide, a different
type of real estate service unrelated to the type of service currently being provided
(e.g., property management as opposed to brokerage) or from offering the same type

- of service for property not subject to other brokers' exclusive agreements. However,

information received through a Multiple Listing Service or any other offer of
cooperation may not be used to target clients of other MLS Participants to whom
such offers to provide services may be made.

MLS Participants, acting as subagents or buyer/tenant representatives or brokers,
shall not use the terms of an offer to purchase/lease to attempt to modify the listing
broker’s offer of compensation to subagents or buyer/tenant representatives, or
brokers, or make the submission of an executed offer to purchase/lease contingent on
the listing broker's agreement to modify the offer of compensation.

All dealings concerning property exclusively listed or with buyer/tenants who are
subject to an exclusive agreement shall be carried on with the client's representative
or broker and not with the client, except with the consent of the client's representative
or broker or except where such dealings are initiated by the client.

Before providing substantive services (such as writing a purchase offer or presenting
a CMA) to prospects, MLS Participants shall ask prospects whether they are a party
to any exclusive representation agreement. MLS Participants shall not knowingly
provide substantive services concerning a prospective transaction to prospects who
are parties to exclusive representation agreements, except with the consent of the
prospects' exclusive representatives or at the direction of prospects. (Adopted 1/03)

Participants, users, and subscribers, prior to or after terminating their re]auonshxp

with their current firm, shall not induce clients of their current firm to cancel
exclusive contractual agreements between the client and that firm. This does not
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preclude Participants from establishing agreements with their associated licensees i
" governing assignability of exclusive agreements. S

Section 16.21  These rules are not intended to prohibit ethical, albeit aggressive or innovative
' business practices, and do not prohibit disagreements with other MLS Participants
involving commission, fees, compensation, or other forms of payment or expenses. '
- +

Section 16.22  MLS Participants shall not knowingly or recklessly make false or misleading : '
statements about competitors, their businesses, or their business practices. ) '

ORIENTATION ‘ , L

Section 17.0 Any applicant for MLS participation and any licensee affiliated with an MLS
participant who has access to and use of MLS generated information shall complete
an orientation program of no more than eight (8) classroom hours devoted to the
. MLS Rules and Regulations-and computer training related to MLS information entry
and retrieval and the operation of the MLS within thirty (30) days after access has
been provided.
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IDX RULES AND REGULATIONS (REVISED 2006)

- Section 18 IDX Defined: IDX affords MLS Participants the option of authorizing display of
: their active listings on other Participants' Internet Web sites.

Section 18.1 Authorization: Participants' consent for display of their active listings by other
Participants pursuant to these rules and regulations must be established in writing. If '
a Participant withholds consent on a blanket basis to permit the display of that
- Participants listings, that Participant may not download or frame the aggregated
"MLS gsta of other Participant

ol

Section 18.2 Participation: Participation in IDX is available to all MLS Participants who are
’ REALTORS® who are engaged in real estate brokerage and who consent to display
of their listings by other Participants. This requirement can be met by maintaining an
office or Internet presence from which Participants are available to represent real
estate sellers, buyers or both,

Section 18.3  Display: Display of listing information pursuant to IDX is subject to the following
' - rules: o

Section 18.3.1 The right to display other Participants' listings pursuant to IDX shall be limited toa
Participant's office(s) holding participatory rights in Realcomp. :

Section 18.3.2  An Internet republication of another Participants listing shall correspond to the
publication display requirements defined in the Default IDX Extract Feld List
available for download from Realcomp's FTP site. This list specifies the fields
available in the daily IDX FTP download and identifies those that are mandatory for
display in a summary view, mandatory for display in a detail view. Display of all
other fields is prohibited. '

Section 18.3.3  Participants need not display the entire IDX Database but may choose to display only

listings in a particular price range, geographical area or property type. This option is
available only to those that choose to receive the data via the FTP site.
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Section 18:3:4. - ¢
i

t

Section 18.3.5 A summary display must include the required text data about the property and thg
logo of the listing broker or the Realcomp approved logo, and may include a photo of " ..,
the property and links for additional information. If the Participant has chosen to "' v
provide links for additional information, i.e., a.detailed view of a listing, then a detail
view must be available for every listing on that Participant's Web site. A Participant
may, however, display more fields for their own listings in the detail view as defined
in the Default IDX Extract Field List available for download from Realcomp’s FTP
site. If the Participant has chosen not to provide links for additional information,
then the Listing Office Name must be displayed in the summary display for every
listing.

Section 18.3.6  Search results producing a detailed display of another Participant's listing shall
' include that Participant's office name, the Realcomp approved logo, and the ‘
Realcomp copyright notice immediately following the property information. The
Participant's name, Realcomp approved logo, and copyright notice shall be at least as
large as the largest type size used to display the listing data. Each. detai] listing
display must include "Provided through IDX through Realcomp 11 Ltd. Courtesy of
ABC Realty" "Copyright 2005 Realcomp II Ltd. Shareholders”. -

Section 18.3.7  Listing information downloaded and/or otherwise displayed pursuant to IDX shall be
limited to properties listed on an exclusive right to sell basis. '

Section 18.3.8  Any search result identifying another Participant's Iisting in the summary format
shall bear the Realcomp approved icon or be present adjacent to the property
information to identify the kistin g as a Realcomp listing.

Section 18.3.9  The Realcomp approved logo and an explanation of those properties marked with the
logo are provided courtesy of Realcomp. The term "IDX" must appear on the first
page where any listing data is displayed.

Section 18.3.10 The Participant choosing to access the IDX Database through the FTP download
option shall update the information on its Internet Web site at least weekly.

Section 18.3.11 Participants (and their affiliated licensees, if applicable) shall indicate on their Web
sites that IDX information is provided exclusively for consumers' personal, non-
- -commercial use and may not be used for any purpose other than to identify
prospective properties consumers may be interested in purchasing.

Section 18.3.12 The data consumers can retrieve or download in response to any inquiry shall be
limited to 250 listings per search.
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Section 18.3.14 The IDX Database may be co-mingled with any other MLS listings on the
: ' - Participant’s Internet Web site. Non-MLS listings shall not be co-mingled with MLS
listings on the Participant's Internet Web site. ‘

)

s

Section 18.3.16 The IDX display will include a link to 2 virtual tour if available on the property. The
virtual tour must be a non-branded version in order to be linked through IDX. A

. Participant participating in Realcomp's IDX FTP program may display branded ,

virtual tours for their own listings.

Section 18.3.17 A summary display of another Participant's listing may not include any contact
information or branding of the IDXP who owns the Web site or any of its agents.

- Section 18.3.18 A detailed display of another Participant's listing may not include any contact

' information or branding of the Participant who owns the Web site or any of its agents
within the body of the listing data. The body is defined as the rectangular space
whose borders are delimited by the utmost extent in each direction of the listing text
and photo data.

Section 18.3.19 Any result identifying another Participant's listing shall include the disclaimer "The
accuracy of all information, regardless of source, is not guaranteed or warranted. All
information should be independently verified.” In practice, all Brokers will want to
display this disclaimer on their own listings as well, unless their legal counsel advises
otherwise.

Section 18.3.20 A Participant displaying the IDX Database or any portion thereof shall make
~ reasonable efforts to avoid "scraping” of the data by third parties or displaying of that
data on any other Web site. Reasonable efforts shall include but not be limited to:
i. Monitoring the Web site for signs that a third party is "scraping” data and
ii. Prominently posting notice that "Any use of search facilities of data on the
i b); a consumer looking to purchase real estate, is prohibited.”

Section 184 *  No portion of the IDX database shall be used or provided to a third party fdrany
" purpose other than those expressly provided for in these rules.

Section 18.5  In order to participate in IDX, a site must be marketed and branded as a brokerage
site and must be controjled by a Participant. If a Participant chooses to display the
IDX data for each branch office that also participates in Realcomp by using a
separate Web site, they may do so only by framing the Participant's corporate site. If
brokers choose to use a third party to build their Web sites, they may, as long as the
Web sites are most prominently identified as belonging to the brokerage firm. It's
acceptable for the third party company to have a notice at the bottom of every page
that says "Powered by (Vendor Name)". But, the Vendor Name must not brand any
of these Web sites in such a way as to suggest that they control it. For example, a big
banner across the top of the page with Realestate.com's name is a problem, even if it
identifies the brokerage underneath.
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* Section 18.6

atabase available to individual non-
principal brokers and sales licensees throngh the Participant's Web site.

Section 18.7 Agents may frame their broker's IDX site or may frame Realcomp s IDX framing sxte
with that broker's permission. An Agent shall not create their own IDX site with the - .
raw IDX data downloaded from Realcomp’s FTP site nor may they use the raw IDX = | ,
data downloaded by their broker as that agent IDX site would then not be under the .
control of the Participant. . , oy

Section 18.8 A Particip‘ant must make changes to its behavior or to its Internet site necessary to
' cure a violation of Realcomp's rules within five business days of notice from

Realcomp of the violation. Any Participant found to be in violation of the MLS/IDX

Rules and Regulations faces the following sanctions:

1. 1* offense - Written warning requiring for immediate remedy to offense;

ii. 2" offense - $2,500 fine along with written notice requiring immediate
remedy to offense;

ili. 3" offense - $5,000 fine along with written notice requiring immediate,
rcmcdy to offense;

iv. 4" offense - Thirty (30) day suspension of MLS privileges for entire office .
along with written notice warning of termination of MLS privileges should
offense be found again;

V. 5® offense - Termination of MLS privileges.

Section 18.9  Any Participant using a third party to develop/design its Web site will have a written
agreement with Realcomp and that third party in the form prescribed by Realcomp.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

. ) .
In the Matter of ) Docket No. 9320 : '
) | _'
REALCOMP IILTD,, ) Chief Administrative Law Judge "o
' ) Stephen J. McGuire
Respondent. )
’ )

RESPONDENT REALCOMP II, LTD.’S FINAL PROPOSED WITNESS LIST
‘Respondent Realcomp 1 Ltd. (“Realcomp”), through its attorneys, Foster, Swift,
Collins & Smith, P.C., hereby submits Realcomp's Final Proposed Witness List of witnesses it may

call during its case in chief;

RESPONDENT WITNESSES

1. Karen Kage
c/o Realcomp

It is anticipated that Ms. Kage will provide an overview of Realcomp, explaining its
purpose and function and the need for cooperation and compensation. Ms. Kage is
also expected to offer an overview ofreal estate practices, the Southeastern Michigan
real estate market, the rationale for the rules at issue, their efficiency justifications
and the harm that would be caused by Complainant's Counsel's proposed relief. Ms.
Kage is also expected to explain Realcomp's Rules at issue in this case, in particular
the Search Function Rule and the Website Policy Rules. Ms. Kage is also expected
to testify about means available for non-exclusive right to sell (ERTS) agents,
hereafter referred to as Exclusive Agents (EA), ability to compete in Southeastern
Michigan and alternatives available to them, including other internet websites; other
MLSs and local boards; and use of internet data exchange (IDX). Ms. Kage is
expected to offer testimony concerning the relationship of EAs and ERTS agents
with respect to days on market and listing price to selling price comparisons showing
that EA listings are not being harmed by Realcomp's rules. Ms. Kage is further
expected to offer testimony concerning data and information that have been produced
and made available in this case. Ms. Kage is also expected to offer testimony
concerning the housing market and economy in Southeastern Michigan. Ms. Kage
is expected to explain Realcomp's data sharing arrangements with other Multiple



Listing Services (MLS) and local boards, including the Ann Arbor Board. Ms. Kagé ,
may also offer testimony concerning matters upon which she has previously been
deposed and concerning all documents and exhibits that Realcomp has produced in
this case.

Kelly Sweeney

Weir Manuel, REALTORS®
298 S. Old Woodward Avenue
Birmingham, MI 48009

Mr. Sweeney is expected to offer testimony concerning the importance of the
Realcomp Rules at issue as they relate to the underpinnings of the MLS of
cooperation and compensation. It is expected that Mr. Sweeney will explain the
concern with forwarding EA listings and treating them in the manner sought by
Complainant's Counsel as that would be requiring Realcomp members to pay for and
promote a means and method that will undercut their own business activity and be
inconsistent with cooperation and compensation. Mr. Sweeney is expected to explain
how Complainant's Counsel's proposed relief will set up a system by which
prospective purchasers, through promotion and advertisements paid for by Realcomp
members, would essentially be placed in a position of dealing directly with
homeowners who, for purposes of transaction, would be akin to a for sale by owner,
negotiating and handling the sale of their residential property directly with
prospective purchasers with no commission to be paid to any cooperating broker.
Mr. Sweeney is also expected to offer testimony concerning the residential real estate
market in Michigan and how that compares to other markets. Mr. Sweeney is also
expected to offer testimony concerning exclusive agents and the problems they pose
not only for exclusive right to sell agents but also the public. Mr. Sweeney is also
expected to offer testimony about IDX feeds and the broker's own position if they are
forwarded EA listings by Realcomp as well as the ability of EAs to forward their own
listings, use alternate websites and compete in Southeastern Michigan. Mr. Sweeney
is also expected to offer testimony concerning MiRealSource and its availability to
EAs. Mr. Sweeney is also expected to offer testimony about MiRealSource. -Mr.
Sweeney is also expected to offer testimony consistent with the deposition testimony
taken in this case and all exhibits from his deposition.

Douglas C. Whitehouse
Hannett-Wilson-Whitehouse, LLC
880 S. Old Woodward, Suite 200
Birmingham, MI 48009

Mr. Whitehouse is expected to offer testimony concerning the importance of the _
Realcomp Rules at issue as they relate to the underpinnings of the MLS of
cooperation and compensation. It is expected that Mr. Whitehouse will explain the


http:MiReaISource.Mr

concern with forwarding EA listings and treating them in the manner sought by
Complainant's Counsel as that would be requiring Realcomp members to pay for and
promote the means and method that will undercut their own business activity and be
inconsistent with cooperation and compensation. Mr. Whitehouse is expected to .
explain how the proposed relief would set up a system where prospective purchasers,
through promotion and advertisements paid by Realcomp members, would be placed
in a position of dealing directly with homeowners who, for purposes of transaction
at issue would be akin to being in the position of a for sale by owner, negotiating and
handling the sale of their residential property directly with prospective purchasers
with no commission to be paid to any cooperating broker. Mr. Whitehouse is also
expected to offer testimony concerning the .residential real estate market in
Southeastern Michigan and how that compares to other markets. Mr. Whitehouse is
also expected to offer testimony concerning exclusive agents and the problems they
pose not only for ERTS agents but also the public. Mr. Whitehouse is also expected
to offer testimony about IDX feeds and the broker's own position if they are
forwarded EA listings by Realcomp as well as the ability of EAs to forward their own
listings, use alternate websites and compete in Southeastern Michigan. Mr.
Whitehouse is also expected to offer testimony concerning MiRealSource and its
availability to EAs. Mr. Whitehouse is also expected to offer testimony concerning
the efficiencies of Realcomp's search default function. Mr. Whitehouse is also
expected to offer testimony consistent with the deposition testimony taken in this
case and all exhibits from his deposition.

Douglas H. Hardy

Century 21 Today-Farmington Hills
28544 Orchard Lake

Farmington Hills, M1 48334

Mr. Hardy is expected to offer testimony concerning the importance of the Realcomp
Rules at issue as they relate to the underpinnings of the MLS of cooperation and
compensation. It is expected that Mr. Hardy will explain the concern with
forwarding EA listing and treating them in the manner sought by Complainant's
Counsel as that would be requiring Realcomp members to pay for and promote the
means and method that will undercut their own business activity and be inconsistent
with cooperation and compensation. Mr. Hardy is expected to explain how the
proposed relief will set up a system by which prospective purchasers, through
promotion and advertisements paid for by Realcomp members, would akin to be
dealing directly with homeowners, who for purposes of transaction at issue, would
be akin to a for sale by owner, negotiating and handling the sale of their residential
property directly with prospective purchasers with no commission to be paid to any
cooperating broker. Mr. Hardy is also expected to offer testimony conceming the
residential real estate market in Southeastern Michigan and how that compares to
other markets. Mr. Hardy is also expected to offer testimony concerning exclusive
agents and the problems they pose not only for ERTS agents but also the public. Mr.
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Hardy is also expected to offer testimony about IDX feeds and the broker's own
position if they were to be forwarded EA listings by Realcomp as well as the ability
of EAs to forward their own listings, use alternate websites and compete in
Southeastern Michigan. Mr. Hardy is also expected to offer testimony concerning .
 MiRealSource and its availability to EAs. Mr. Hardy is also expected to offer
testimony about the residential real estate market and economy in Southeastern
Michigan. Mr. Hardy is also expected to offer testimony consistent with the
deposition testimony taken in this case and all exhibits from his deposition. '

"

David M. Eisenstadt, Ph.D. (Expert Witness)

Principal ,

Microeconomic Consulting and Research Associates, Inc.

1155 Connecticut Avenue, N.W.

Suite 900

Washington, D.C. 20036

202-467-2500 : : '

Dr. Eisenstadt is an economist who has been retained by Realcomp to serve as an
expert economist in this case. Dr. Eisenstadt is expected to offer testimony
consistent with the opinions and matters set forth in his expert report. Dr. Eisenstadt
is also expected to offer testimony in response to the report of FTC's expert, Darrell
Williams, Ph.D. and the data and studies relied upon by Dr. Williams in that report
which were received by Dr. Eisenstadt after his report was prepared. Those
additional opinions and matters will be disclosed after Dr. Eisenstadt has had the
opportunity to review the additional material provided to him by Complainant's
Counsel as recently as May 3, 2007. Dr. Eisenstadt is expected to offer testimony
concemning his analysis of data from 10 MLSs and in rebuttal to paragraphs-86-90,
Appendices C-E, and Exhibit 26 of Dr. Williams' Expert Report of April 3, 2007 and
the matters set forth in Dr. Eisenstadt's Supplemental Expert Report, which is to be
submitted on or before May 31, 2007. Dr. Eisenstadt is also expected to offer
testimony consistent with his depositions in this case and all documents and materials
he has relied upon in support of his expert report.

Robert Taylor, Jr.

Weir Manuel, REALTORS®
298 S. Old Woodward
Birmingham, MI 48009

It is expected that Mr. Taylor's testimony will be presented by deposition. It is
expected that Mr. Taylor's deposition testimony will be about the search default
function and the ease by which a person can set that to search for all listings and that
he, himself, does that. Mr. Taylor may also offer testimony concerning the
arbitration process concerning the issue of procuring cause and the limitations of that
process as not being applicable when no commission is being paid.
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10.

11.

Walt Baczkowski

It 1s expected that Mr. Baczkowski's testimony will be presented by deposition. Itis
expected that Mr. Baczkowski's testimony will be that the search default rule of
Realcomp does not necessarily make it more difficult for persons using this to view
all listings or listings of EAs. Mr. Baczkowski's deposition testimony is also
expected to be that broker's own websites can have EA listings on it and all a broker
has to do is put a feed from that source to their site and that this is easy to do.

Marty Nowak

It is expected that Mr. Nowak's testimony will be presented by deposition. That
testimony is expected to be that avoiding Realcomp's search default is very simple.
It is also expected that Mr. Nowak's testimony will be that public websites at issue
are owned by the brokers and they should not have to market what they will not be
paid for. Mr. Nowak is expected to explain that EAs are actually seeking to put for
sale by owners on websites.

Dale Smith

It 1s expected that Mr. Smith's testimony will be presented by deposition. That
testimony is expected to concern Mr. Smith's description of Southeastern Michigan
residential real estate market as being unique due to its economy and that this, in turn,
has made the market very competitive. Mr. Smith's testimony is also expected to
concern Michigan brokers negotiating everything with respect to services and
listings.

Dreu Adams

It is expected that Mr. Adams' testimony will be presented by deposition. The

expected testimony concerns Mr. Adams' acknowledgment that it is very difficult to
do business in Southeastern Michigan for all real estate agents as they are generally
down 20%, with everyone struggling. Mr. Adams is also expected to explain how
Realcomp's rules at issue in this case have actually benefitted consumers with respect
to his own business as he is providing additional services at a lower price. -

Virginia Bratt

It is expected that Ms. Bratt's testimony will be offered by deposition. That
testimony is expected to concern her description of MiRealSource; that agents,
including EA agents, can compete in Southeastern Michigan by only belonging to
MiRealSource; MiRealSource's former rules and the change in their rules as a result
of its entry into a consent judgment; the reason or at least part of the reason that
MiRealSource entered into that consent judgment was its concern with avoiding the
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12.

13.

14.

expense of litigating this matter; the $50 per listing charge MiRealSource has for
guest listing fees; charges MiRealSource has for persons who wish to become a
member; MiRealSource's growth throughout Southeastern Michigan and areas of
expansion; problems with including EA listings and real examples of where realtors -
were not compensated where EA listings were transmitted; the residential real estate

" market in Southeastern Michigan; realtors using MiRealSource alone and not

Realcomp to do business in Southeastern Michigan; alternatives to Realcomp for
realtors in Southeastern Michi gan; and regarding MiRealSource's broker data sharmg
and how that is the same thing as the IDX.

Dave Elya

It is expected that Mr. Elya's testimony will be offered by deposition. That testimony
will concern his having listings in Realcomp and MiRealSource by choice.

Robert Goldberg/N ational Association of Realtor ("NAR") - '

It is expected that Mr. Goldberg's testimony will be by deposition. That testimony
is expected to concern the considerable competition faced by Realtor.com, including
from Google, in residential real estate and. search engine optimization. Mr.
Goldberg's testimony is also expected to concemn the proliferation of websites
available for residential real estate; options available to EAs and the declining share
of Realtor.com of the market. Mr. Goldberg's testimony is also expected to concern
rankings of websites effectiveness; results of a survey of members showing that 85%
of their members say that less than 10% of their sales are driven by Realtor.com and
that he does not know of any statistics that backup a claim that Realtor.com
facilitates an actual transaction. Mr. Goldberg is expected to explain that
Realtor.com does not have a comer of the market and that it does not have unique
benefits. He is expected to explain that competition to Realtor.com has dramatically
increased and that Realtor.com's utilization is trending downward. Mr. Goldberg is
expected to offer testimony showing that it is fairly simple for persons even on an
individual basis to put listings on the website and to maintain their own website and
that search engine optimization permits the smaller broker to compete with larger
brokers on the web.

Robert D. Gleason

SKBK Sothebys Interational Real Estate
348 E. Maple

Birmingham, MI 48009

Mr. Gleason is expected to offer testimony by deposition. That testimony is expected
to describe the concern with Realcomp members paying to promote and sell EA
listings in the manner sought by Complainant's Counsel. Mr. Gleason is also
expected to explain how making EA listings available on the public websites as

6
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16.

17.

18.

19.

advocated for by Complainant's Counsel, ultimately leads to things such as the
addresses for those listings being available and promotes these properties for sale
without compensation to a cooperating broker. He will explain that these listings,
paid for by realtors, would go directly to the public so that the seller can deal directly
with the purchaser, thereby fostering sales with no assurance of compensation to
Realcomp members who are being asked to pay for this promotion.

Dan Mulvihill

It is expected that the testimony of Mr. Mulvihill will be presented by deposition.
Mr. Mulvihill's testimony will be about the Internet not having much of an effect on
actual sales.

Gerald Burke
It is expected that the testimony of Mr. Burke will be presented by deposition. Mr.
Burke's testimony will concern Realcomp's search default rule, the rationale for its

adoption, that the majority of people want this and the ease of viewing the remaining
listings.

Gary Moody

- Realcomp anticipates that, unless called as a witness by the FTC, Mr. Moody's

testimony will be presented by deposition. That deposition will concern Mr. Moody's
EA business in Southeastern Michigan; its success and growth; website optimization
and alternative means available for promoting listings on the internet.

Albert Hepp

Realcomp anticipates that, unless called as a witness by the FTC, Mr. Hepp's
testimony will be presented by deposition. That deposition will concern Mr. Hepp
and his Company's ability to do business in Southeastern Michigan and its growth,
as an exclusive agent, since 2004.

| Jeff Kermath

Realcomp anticipates that, unless called as a witness by the FTC, Mr. Kermath's
testimony will be presented by deposition. That deposition is expected to concern
Mr. Kermath's acknowledgment that his exclusive agency business in Southeastern
Michigan has grown and his representation to the public that he and his company
have achieved great success with exclusive agent but better with exclusive right to
sell and the availability of certain websites.



20.

21.

22,

23.

Craig Mincy

Realcomp anticipates that, unless called as a witness by the FTC, Mr. Mincy's
testimony will be presented by deposition. Mr. Mincy's testimony is expected to be .
that his listings, both exclusive agent and ERTS, have increased by 30% from 2005
to 2006. Mr. Mincy's testimony is also expected to be that there is no difference in
the time that listings stay on the market, whether they be exclusive agent or ERTS.
Mr. Mincy's testimony is also expected to be that 80% of the residential real estate
properties sell as a result of the MLS and 10% as a result of being in Realtor.ébm:
Mr. Mincy's testimony will also concern the availability of other websites.

CIiff Neirsbach/NAR

Mr. Neirsbach's testimony is expected to be introduced by deposition. Mr. Neirsbach
is expected to explain NAR's Rules relating to the IDX and allowing individual
brokers to make decisions of limitations of who they would send IDX feeds. Brokers
can do this on an objective basis, including the type of agency and thereby excluding
EA listings. Mr. Neirsbach is also expected to offer testimony that NAR made
changes in its rules so as to avoid litigation expense. Mr. Neirsbach is also expected
to offer testimony about there being competition in the real estate field and that he
knows of nothing in Michigan, including Southeastern Michigan, to suggest
otherwise. Mr. Neirsbach is also expected to offer testimony that the MLS allows
smaller brokers to compete with larger brokers and that is good for consumers.

Robert Greenspan
c¢/o Move, Inc.

Mr. Greenspan's testtmony is expected to be offered by deposition. That deposition
is expected to be that Realtor.com no longer has a competitive advantage as content
is everywhere today. Mr. Greenspan's testimony will also concern RX137 and his
agreement with the statements contained therein. Mr. Greenspan's testimony will
also concern the rules and operating agreement concerning placing listings on
Realtor.com and individual brokers being able to do that under the operating
agreement,

Phil Dawley
c/o Movie, Inc.

Mr. Dawley's testimony is expected to be offered by deposition. That testimony will
concern his description of CX601 showing that Realtor.com feeds from a number of
MLSs or other local board in or around Southeastern Michigan and that these are, in
addition to Realcomp, are: MiRealSource, Ann Arbor Board of Realtors, Flint Board
of Realtors and Shiawassee. Mr. Dawley's testimony will also concern individual
brokers submitting their listings directly to Realtor.com. Mr. Dawley is also
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expected to offer testimony about Realtor.com experiencing increased competition
from large search engines such as Yahoo and Google and smaller startups such as
Trulia and Zillo. '

24, Wayne Aronson
- c/o Yourlgloo

Mr. Aronson's testimony is expected to be offered by deposition in the event that he
is not called as a witness by the Complainant's Counsel or his transcript is used by .
Complainant's Counsel. That testimony is expected to concern Mr. Aronson's
ranking of the effectiveness of various means of internet sites for residential real
estate listings; the availability of Downriver MLS and MiRealSource to place EA
listings into Realtor.com and his company's continuing to do business,
notwithstanding his denial of the same, as a result of his referring listings to EAs in
Michigan such as Gary Moody and Shannon Scott.

25. Anita Groggins

Ms. Groggins' testimony is expected to be by deposition. It is expected that in the
event that Complainant's Counsel calls Ms. Groggins as a witness or seeks to
introduce portions of her testimony, Realcomp will seek to introduce Ms. Groggins'
testimony about how she can easily negotiate Realcomp's search function default to
search for all listings and that persons familiar with computers and the Internet can
easily negotiate that as it just requires a couple of clicks on "search all" or check in
the box for additional listings. v

Foster, Swift, Collins & Smith, P.C.
Attorneys for Respondent

Dated: May 15, 2007 - By: m W
Scott L. Mandel -
Steven H. Lasher
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:?' | | 1 into this? ‘

e 2 A. _Weil, an exclusive agency listing regardless of who
3 sells it, the listing agent gets a commission an@-the
4 selling agent gets a commission. In an exclusive .,.
5 agenéy'listing, I could do all the things of procﬁring
6 cause. If the buyer buys it directly from the seller,
7 I have no case because I have no agent in a procuring
8. l cause situation to go after the commission for.
5 Q. Okay. Let me understand that.
10 » When'you say I, you're referring to you
11 represenﬁing a buyer?

.12 A. Yes.
13 Q. Okay. And then you're saying the situation is that
PR 14 the buyer goes directly to the sellexr?

15 A, Correct.

i6 Q. And even though you’re the procuring cause, you don’t
17 have a listing agent to go after for the offer of
18 'compensation?

19 A. No.

20 Q. Okay. And that’s your understanding of how the

21 - Realcomp rules work right now?

22 A. Professional standards -- I'm trying to -- arbitration
23 guidelineé élea:ly indicate that we can only arbitrate
24 commissions that are paid. If the comﬁission is not
25 paid, I have no agent to collect it from.

- - For The Record, Inc. L
(301) 870- 8025 www.ftrinc.net - (800) 921 5555 CX39-094
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g 1 and of those meetings which ones I attended. )
o 2 0. Okay. So you can;ﬁ tell me for sure what, if an?,
3 ' reaséns the Realcomp board of governors have as a body
4 for the rules? . | L '

5 A. Not etched in my mind. ' ' o
6 0. Okay. What you can tell me is YOur understanding,
7 your personal opinions of why thé-rules should be?

8 A. " Yes.

9 Q. So if I wanted to know, if I wanted to go find out
10 "about this. arbltratlon rule that you were talklng
11 about earller where if there’s no commission pald what
12 the definition of a commission is and things like that
13 in the NAR policy, where would I go? |
14 A. National Association of Realtoré,l would imagine.
15 Q. Any particular documents?

16 A. Probably the arbitration procedures manual.

17 Q. So what are you relying on for your understanding of
18 the arbitration rules?
19 A, Discussion that's taken place of procuring cause
20 hearings.
21 Q. Okay. ,Have you been an arbitrator at ?rocuring cause
22 : hearings?

23 A. Yes.
24‘ Q. Okay. For how long?

25 A. 32 years.

, For The. Record Inc. _
(301) 870-8025 - www.ftrinc.net - (800) 921 5555 CX39-0104
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1 works, I would go to the guidelines of the National

2 ' Association of Realtors?
3 A. I would think.

4'. Q. That would be the source?
5 A It would seem to me. _ ‘
6 Q. And that would be the authority and the guide that yéﬁ

7 would -- you would have to follow? |

8 A. That’'s my understanding.

8 0. And that’s what you tried to follow in thesé

10 particular arbitrations?
11 A. Yes.

12 Q. And just to be clear, these arbitrations, at least the

13 ones you remember, involved exclusive right-to-sell

14 v contracts?
15 A. Yes.
16 Q. Okay.
17 A. Yes, my apologies for intimating they were exclusive
18 " agency.

19 Q. All this arbitration stuff is confusing.

20 A. To us inside as well as outside the industry.

21 Q. Okay. 8o on the Realcomp board of governors it‘s your
22 role then to protect the interests of your members;

23 right?

24 A. It"s my job to do what’s in the best interest of the

25 corporation.

. For The Record, Inc.. ... ... e
(301) 870-8025 - www.ftrinc.net - (800) 921 5555 CX39-0113"
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The second point talks about the blankét'
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unilateral offer of compensation, and this is what we

talked about before, that every member has to enter

something for the compensation field, correct? R

Yes. ' _ ) W

And that’‘s to allow cooperating brokers to know what
they would get if they were the prbcuring cause of
sale?

Correct. : c

And your point here is that outside of the MLS other

business models do not include, necessarily include a

unilateral offer of compensation, correct?
Other advertising options.
Right.

Correct.

And that’'s why -- that's one of the benefits of the

MLS is that it does?

Yes. , 7

2

3
And it says here you take very seriously this

Mt

important responsibility to protect compensation.
Yes.

And you still take that very seriously?

Yes:

And so the MLS, the Realcomp MLS has rules in piace

protect compensation when a selling agent is the

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 procu:ing cause of a sale?
2 A. We have methods by which that can be protected;
3 That ‘s not handled by us. | |
4. Q. It’s handled by the shareholder boards?

5 A Corréct. f . |
6 0. But the Realcomp rules tell the members what the

7 methods are to.go -- to protect their compensatioﬁ if

8 they’re the procuring cause?

9 A, Yes.

10 MARKED BY THE REPORTER:
11 DEPOSITION EXHIBIT NUMBER CX 221
12 10:16 a.m.

13 BY MS. FEMENELLA:

.14 Q. I'm showing you CX 221 and if is a Realty Times

15 article entitled, "Today’s MLE, the Realtor’s New Best
16 Friend," by Karen Kage. I assume that'’'s you as the
17 author?

18 A. bYes. P

19 Q. So YOu wrote this article? :

20 A. 34 Yes. |

21 Q. And you wanted it to be truthful and accurate?

22 A. Yes. _ |

23 Q. If you coula go down to the third paragraph from the
24 bottom where it starts, "this rush to technology.”

25 A. Yes.

For The Record, Inc.
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1 Q. Okay . Which committees have you served on at MCAR?.

2 A. Professional standards, arbitration. |

3 Q. S50 the professional standards and arbitration o

4 committees, when did you sexrve on those committees??v"
5 A. I presently serve on them. | : ' ‘.;wa“

6 Q. And when did you start?

7 A. Oh geez, I’ve served on committees off and on there

8 for many, many yeafs, since the board -- since MCAR

° .became a board. ,

10 Q. Since 2000 have you been on --

11 A. Professional standards and arbitration.

12 0. and as a member of the committée fof the»professional
i3 -standards fqr the arbitration panels, have you dealt

14 with procuring cause disputes?

15 A. Yes.

16 Q. Iin those procuring cause disputes, do you know what’
17 the underlying agreement is between the listing agent
18 and the sellexr?

18 A. You mean what type of listing they take them?

20 Q. Yes.

21 A. Geﬁerally that’s not -- in the cases I?ve served on,
22 that hasn’t been an issue, but I would say that maybe
23 on one or two of them I knew what it was.

24 Q. Generally it’s not an issue in a procuring cause

25 dispute? |

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - {800) 921-5555 CX421-08



1 A. No; It’s an issue between two brokers, who, is

2 entitled to the selling commiésion.

3 Q. As part of the procuring cause arbitration process

4’ then, you don’t gb and find'out what the agreement is
5 between the seller and therlisting agent? B
6 A. Not necessarily, not unless it’s a question of

7 somebody stepping on somebody else’s listing or

8 | something like that.

9 Q. Have you dealﬁ with procuring cause disputes where the
10 buyer has represented to the‘seller that they were

11 unrepresented? ‘

12 A, No.

213 Q. Procuring cause disputes that youfve.been involved in
ﬁ .14 are bétween two brokers who élaim to be entitled to

15 the offer of compensation?

16 A. Correct.

17 Q. Are you a member -- have you been a member since 2000

18 .of any other board?

19 A. I've served as a director of the Michigan Association 

20 of Realtors and president of the Michigan Association

21 of Realtors, and all of the executive chairs in

22 between. ’

23 Q. Can you tell_me what is the relationship between a

24 board such as MCAR and the Michigan Association of

25 Realtors, which I'11l refer to as MAR?

For The Record, Inc.
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basis. » . .
Correct.

Sb those twa rules have to do with thevdistribution.of
listings on to the Intermet, right? . .
Correct. o f u
Now, you weren’t on the-Board_of'Governors when
Realcomp implemented these two,rﬁles, were you?

No, I was not.

Do you know when they impiemented-these two rules?

bNo.

When did.you first become aware of the two ruieé?.

I couldn’'t give you a date. I really --

Did you know about them before you got thé letter from
Karen Kage?

I would say so.

How long.before that?

I honestly don’'t know.

Did you know about them in 2005?

I would say.so but I don’t remember a date.

Did the Realcomp Board of Governors consult you at all
regarding passing these rules?

No.

So you don’t have any firsthand knowledge of why it
was that the Realcomp Board of Governors passed these

rules?

For The Record, Inc.
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ﬁo, I don‘t have -any information on why they madelthe
decisibn. I have my own opinion but -- |

You have your opinion but you don’t know exactly why
they did? |

No, I do not. .
Oon the third bullet point it says, additiomally, theh
fact that the listing type search criteria on Reaicomp
Online automatically defaults to exclusive
right-to-sell and unknown.

Do you understand that to be one of’the
rules that'’s subject to the FTC litigation, right?
Yes.

And you were not on the Realcomp Board of Governors
whén they passed that rule?.

No.

They didn’t consult you when they passed that rule?

No.

You don’t know why it was that they passed that rule

originally?

No.

When did you first learn about that rule if you
remember?

Again, I doh’t recall a date. It would have been some
time ago but I don’t recall a date.

Were you aware of these three rules prior to the FTC

For The Record, Inc.
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" Correct. I have not experiehced that myself in my
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! 111

Okay. 8o going back in your experience, you know, !
prior to 2000 eveﬁ, tell me of all the problems tﬁat
YOu éan tell me of from firsthand kﬁowiedge.
From firsthand experiencing a problem myself? !
Yes. |

I can’t. I can only tell you secondhand.
50 you only haﬁe secondhand anwiedge of any problems
that the publication of exclusive agency liétings on
Fo Internet sites causes?

sale.

The secondhand knowledge is what, you've heard from

what sources?

From other agents around the country.

So this is not in Michigan but from bther agents in
other MLSs?

From other agents in other MLSs.

So you have heard from, what, stories have been told
to you?

Coxrect.

And from whom have you heard these stories?

Agents all over the country.

Agents all over the country?

Yeah.

Can you give me the names?

For The Record, Inc.
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Right. But the offer of compensation regardless of

who's responsible for paying it is due to the

cooperating broker so long as they’re the procuring
cause of sale, is that right?

I think that’s right.

And what do you understand the procuring cause to
mean?

It’s another one of those vague terms, like
transaction coordinator.

Okay.

I would ramble.

Let me give you a sentence and see if you agree with

. it. Procuring cause depends on a number of factors

which together demonstrate that the unb:oken efforte
of a specific broker were responsible for the buyer
making the decision to consummate the sale on terms
which a seller found acceptable. »

Is that -- does that jibe with your --

It’s sounds like a good definition.

So you would agree with that, that that is probably a

good definition of procuring cause?

Would you mind reading it again?

Sure. A procuring cause depends on the interplay of

factors which together demonstrate that the unbroken

efforts of a specific broker were responsible. for the

For The Record, Inc.
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buyer making the decision to consummate the sale_pﬁf
terms which the seller found acceptable.
Yeah, I would agree with that. ' '

0 ' . ) 1
So if a cooperating broker or someone representing g '

buyer éimply informed a buyer, potemntial buyer offqhé‘w“

availability of a home for sale, that's all they did,
wouldn't be a procuring cause, would they?
I think it would be.

You think they would be? Okay.

'
)

Would you agree with me that the National
Association of Realtors has defined procuring cause

factors?

I have not seen their definition, unless that was it.

Do you know whether or not the National Asscociation of
Realtors has defined procuring cause?

I know procuring cause comes up in a number of inter
board arguments.

Have you been involved in any of those inter board
arguments? |

Yes.

And the -- so in these arbitrations, the arbitrators
have to determine whether or not a buyer’s agent was
the procuring cause for sale, right? .
And I have never seen a unifofm standard applied to

procuring cause in the industry.

For The Record, Inc.
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From the Realcomp MLS, right?

Now, were you -- you were not at the

meeting, the Realcomp Board of Governors meeting at

which that policy was first decided, right?

It’s my understanding that it was done before I was on
the board.

Okay. So it was done before you were on the board and
50 you weren’'t at the meeting where it was actually
ﬁoted on, xright?

No, sir. If it was before my term on the board, I
wasnh’'t there, and I think it was before my term on the
board. |

Mr. Hardy, you can’t tell me. then based on firsthand
knowledge at least why it was the board adopted those
rules, right?

No, sir.

Now, you can’'t tell me whether or not at the time it

- was adopted Realcomp was -- had some kind of problems

because of different types of listings other than
exclusive right-to-sell going to public Internet
sites, can you? |

I just don't know.

Now, do you.know -- have yvou been told what the reason
is for the rule?

No, s=sir.

For The Record, Inc.
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Regardless. It doesn’t matter what business model,’
type they have. It’s open to all members.

You mentioned that you‘re in charge of the

professional standards, ethics and arbitratioms. ’

1
'

Are those three separate things‘that you’ne

i

in charge of?

The professional standards depaftment is charged with
enforcing the code of ethics and also resolving
business disputes between members. |

And the code of etﬁics that you’re referring tb, is
that the:National Association of Realtors code of
‘ethics?

It is the National Association of Realtors code of
ethics, ves.

So that does mean is MCAR an affiliéte of NAR?

Yes. | |

And how long -- do you know how long MCAR has been an
affiliate of NAR?

MCAR has oniy been in existence since 2001, but prior
to that they have been the subject of mergers betweenl
about ﬁive other real estate associations, so the
preceding associations have alwayé been with the
national association probably since the 1930s.

What body of associétions ultimately made up MCAR?

There was the Rochester Association of Reéltors, the

For The Record, Inc. _
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employment of a broker, which procurement of a

purchaéer on the owner’s terms and conditions,'réady
willing and able to buy the property.
You sound like you’ve had to say that lots of times.

!

Okay. So it‘s basically the person --'
It’'s a whole course of events. It’s not just whose
name is on the purchase contract. It’'s not just who
showed the property first. It’'s mnot just that this
was my uncle’s sister’s brother’'s cousin. it doesn’t
matter. It has to be the whole course of events that
is presented to the panel that they will make that
determination based on that information.
Okay. So basically the panel is going to hear an
entire factual background of selling agent A did all
this work, selling agent B did this work,‘and then

determined who should actually --

Then the panel -- the procedure in an arbitration

"hearing allows the complainant to state their case,

allows the defendant to state their case, allows each
to ask each other questions, and the panel is allowed
to ask any gquestions at any time to make sure they're
getting all the facts out of them, and they will make
the determination based on that.

Does the type of listing contract play any role in an

arbitration?

For The Record, Inc.
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No. ' o
Why not? |

It ddesn't have any bearing. What We;re looking at in
an arbitration hearipg -- well, let me take that'backJ.

]

If for whatever reason the dispute is based
"
on who should get the listing portion or the .
commission, it.would be based on the listing .
agreement. 90 percent of the -- 99 percent of the
cases that come foxrward are based on thé selling side,
and if you’‘zxe basiné it on the selling side yoﬁ know |
what compénsation is to be paid, and they’'re justx
determining who is going to get that.

So whether it’s an exclusive égency or
exclusive right—to—sell'or_some other type, all that
matters is what is the compensation‘that was to be
paid, what is the defined compensation that we’re
disputing.

Okay. And the compensation is defined by what a
listing agent inputted into the MLS?

Typically, it’s what the listing agent has inputted
inﬁo the MLS and anything else that might have been
negotiated during the course of the sale.

50 the listing agent might have put .

something in the MLS that that then during the course

of the sale to make it work, they all decide that

For The Record, Inc.
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'Okay; so none of the areas that you’'ve been involved

in for NOCBOR involved exclusive agency lidtings?

T can't recall that they have.

Okay. And you don’t recall any hearings in NOCBOR
involving limited service listings?

No, I do not recall any. | R '
And you don’t recall any arbitrations in NOCBOR

involving MLS entry only listings?

. No.

Now you’'re also a member of the NOCBOR technology
committee?

Yes, ma'am.

And what is your role in the technology committee?
At this point I'm just a member of the e-committee.
And what does the committee look at?

We look at modern technology, and how it might help
the agents who are members of NOCBOR earn a living.

You say modern technology. Do you focus at all on the

_ public real estate Web gites?

No.

Are you looking at more the MLS technology that can
help your members?

Typically, we leave that to the MLS. What we’re
looking at is, as an example, voice-over-Internet

protocel. We research that. We research new PCs,

For The Record, Inc.
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Limited Service broker? '

Oh, God, I don’t remember. I’'ve had too many to know.

I don‘t know -- in the hearing that doesn’t come up

what their, you know, what their relationship with'Phé'

"seller was. ‘ Y

ey
L

Let me understand. So in the hearings on procuring
cause issues, whether or not the broker is a Limited

Services -- has a Limited Service contract with the

‘seller, or an Exclusive Right to sell Full Service

agreement with the seller doesn’t come up?

No. Generally speaking, the listing broker'’s not even

there.

OCkay. Really. Because the issue is whether or not the

selling agent is procuring cause?

Yes, it’s two other agents. ‘

Okay. And so really the listing agent doesn't have a
lot to say about whether or not another agent is:
procuring cause?

Right. | '
Because they don‘t know what happened with the buyer?
Right. -

Qkay. But the arbitration panel, nonetheless, can
determine that an agent is the procuring cause is;
entitled to part of the commission, the offer of

compensation that the listing agent had offered?

For The Record, Inc.
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‘ | 1 Q. It’s my understanding there hav.e not been formal
| 2 . procedures involving these complaints yeté
3 A. No. .
4 Q. No, that'’s incorrect?
5 A. No,:you are correct, sorry.
6 Q. In those stack of complaints, are there any complaints
7 about discount or flat feéee brokers?
8 A ‘No. There are none.
S Q. So Dearborn doesn’t have any records of procuring cause
10 disputes involving discount or flat fee brokers; is
11 that correct?
12. A. That’s correct.
13 Q. Or procuring cause disputes arising out of transactions
. 14 where the iisting agreement was the exclusive agent, or
15 MLS Entry Only Listing; is that correct? |
-16 A. That'’s correct.
17 Q. And similarly, you don’t have any records of ethics
18 .complaints involving flat fee»or discouﬂt brokers; is
19 that correct?
20 A. That’s correct.
21 Q. And is it also correct that Dearborn has no records of
22 any ethics complaint involving Exclusive Agenéy,
23 Limited Sefvice or MLS Entry Only Listings?
24 A. There are no complaints. -

25 Q. Thank you.

For The Record, Inc.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATE LAW JUDGES

) .
In the Matter of ) Docket No. 9320
) .
REALCOMP I LTD,, ) Chief Administrative Law J udge
) Stephen J. McGuire
Respondent, )
)

REALCOMP 11 LTD.’S ANSWER TO COMPLAINT

Respondent Realcomp IT Ltd., through its attorneys, Foster, Swift, Collins & Smith,
P.C., pursuant to the Federal Trade Commission Rules of Practice ("FTC Rules"), 16 C.F.R. §3.12,
In answer to Petitioner’s Complaint, states as follows:

NATURE OF THE CASE

This paragraph is a characterization of the Complaint to which no responsive pleading
- isrequired. To the extent that an answer is required, Respondent refers to its answer to the specific
~ allegations of the Complaint as set forth below. Respondent denies as untrue that the policies at
issue lack any pro-competitive Justification. Respondent denies that the alleged Rules constitute an
anti-competitive concerted refusal to deal. Respondent denies that the alleged Rules violate the anti-
trust laws,

- RESPONDENT AND ITS MEMBERS

PARAGRAPH 1. Respondent Realcomp II 1td. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Michigan, with its office and principal place of
business at 28555 Orchard Lake Road, Suite 200, Farmington Hills,
Michigan 48334. Respondent is owned by several realtor boards and
associations. The members of Respondent are real estate brokers
doing business in Southeastern Michi gan.

ANSWER 1. Inresponse to Paragraph 1 of the Complaint, Respondent admits the allegations set
forth in the first two sentences of that paragraph. Respondent denies that its members are limited to
real estate brokers doing business in Southeastern Michigan for the reason that its members include
REALTORS® doing business outside of Southeastern Michigan.

CX 32 -Page 1



PARAGRAPH 2. Respondent is organized for the purpose of serving
‘its members' interests,’ including their economic interests, by
promoting, fostering, and advancing the rea) estate brokerage services
“industry in Southeastern Michigan. One of the primary functions of
Respondent is the operation of the Realcomp Multiple Listing
Service. , h
ANSWER 2. In response to Paragraph 2 of the Complaint, Respondent admits the allegatidns-.
contained in the first sentence. In response to the second sentence, Respondent states that operation
of the Realcomp Multiple Listing Service is the primary function of Respondent as opposed to being
one of the primary functions. In response to the remaining allegations contained in this paragraph,
Respondent admits the same with the further response that the information on listings on a multiple
listing service (MLS) is also used for appraisals. '

'PARAGRAPH 3. The Realcomp shareholder Boards are affiliated
with the National Association of Realtors ("NAR"™), thereby requiring
Realcomp to abide by the NAR rules. Realcomp has more than
14,500 real estate professionals as members. All of the Realcomp
members hold either an active real estate license or an active
appraiser license and are active in the real estate profession.

ANSWER 3. Inresponse to Paragraph 3 of the Complaint, Respondent admits that it is affiliated
‘with the National Association of Realtors ("NAR"). Respondent denies that this thereby requires
Realcomp to abide by the NAR Rules for the reason that Respondent's own governing documents
speak to that requirement. In response to the remaining allegations contained in this paragraph,
Respondent admits the same with the exception that Respondent does not have sufﬁéien_’t knowledge
or information to form a belief as to the truth or falsity of the allegation that all of its members are
active in the real estate profession.

‘PARAGRAPH 4. The large majority of residential real estate
brokerage professional in Southeastern Michigan are members of
Realcomp. These professionals compete with one another to provide
residential real estate brokerage services to consumers.

ANSWER 4. In response to Paragraph 4 of the Complaint, Respondent states that it is without
sufficient knowledge or information to form a belief as to the truth or falsity of the allegations
contained in the first sentence of that paragraph. Respondent admits the allegation contained in the
second sentence to that paragraph. ‘

PARAGRAPH 5. Realcomp services the territory within
Southeastern Michigan, including Livingston County, QOakland
County, Macomb County, St. Clair County and Wayne County.
("Realcomp Service Area").

CX 32 - Page 2



ANSWER 5. In réspbnse to Paragraph 5 of the Complaint, Respondent admits the same.

JURISDICTION

PARAGRAPH 6. The acts and practices of Respondent, including
the acts and practices alleged herein, have been or are in or affecting.
commerce as "commerce" is defined in the Federal Trade
Commission Act, as amended, and Respondent is subject to the
Jurisdiction of the Federal Trade Commission. Among other things,
the aforesaid acts and practices:

(A) Affect the purchase and sale of real estate by persons
moving into and out of Southeastern Michigan; and

(B) Affect the transmission of real estate listing information
to public real estate web sites that are intended for a national
audience, including Realtor.com.

ANSWER 6. In response to Paragraph 6 of the Complaint, Respondent admits the same.
THE CHALLENGED CONDUCT

PARAGRAPH 7. Respondent has restrained competition in the
provision of residential real estate brokerage services by combining
Or conspiring with its members or others, or by acting as a
combination of its members or others, to hinder unreasonably the
ability of real estate brokers in Southeastern Michigan to offer
residential real estate brokerage services on terms other than those
contained in the traditional form of listing agreement known as an
-Exclusive Right to Sell Listing. '

ANSWER 7. In response to Paragraph 7 of the Comp]aint,. Respondent denies the allegations
contained therein for the reason same are untrue.

PARAGRAPH 8. An Exclusive Right to Sell Listing is a listing
agreement under which the property owner or principal appoints a
real estate broker as his or her exclusive agent for a designated period
of time, to sell the property on the owner’s stated terms, and agrees
to pay the broker a commission when the property is sold, whether by
the listing broker, the owner or another broker. An Exclusive Right
to Sell Listing is the form of listing agreement traditionally used by
listing brokers to provide full-service residential real estate brokerage
services,

CX 32 -Page 3
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ANSWER 8. In response to Paragraph 8 of the Complaint, Respondent admits the allegations
contained therein. : '

‘PARAGRAPH 9. An alternative form of listing agreement to an
Exclusive Right to Sell Listing is an Exclusive Agency Listing. An
Exclusive Agency Listing is a listing agreement under which the _ '
listing broker acts as an exclusive agent of the property owner or
principal in the sale of a property, but reserves to the property owner o,
or principal a right to sell the property without further assistance of

the listing broker, in which case the listing broker is paid a reduced

or no commission when the property is sold,

ANSWER 9. In response to paragraph 9 of the Complaint, Respondent admits the allegations
‘contained therein. :

PARAGRAPH 10. Exclusive Agency Listings are a means by which
listing brokers can offer lower-cost, Unbundled Real Estate Services .
to consumers. Unbundled Real Estate Brokerage Services are lawful
arrangements pursuant to which a listing broker will cause the
‘property offered for sale to be listed on the MLS, but the listing
broker will not provide some or all of the additional services offered
by traditional real estate brokers, or will only offer such additional
services as may be chosen from a menu of services for a fee.

ANSWER 10. In response to paragraph 10 of the Complaint, Respondent states that the term
"unbundled real estate services” is not defined and is not a term commonly used in the industry and;
therefore, Respondent states it is without sufficient knowledge or information to form a belief as to

the truth or falsity of the allegations contained in this paragraph; therefore, Respondent neither -
admits nor denies the same. '

PARAGRAPH 11. Brokers offering Unbundled Real Estate
Brokerage Services often provide home sellers with exposure of their
listing through the MLS for a flat fee or reduced commissjon that is
small compared to the full commission prices commonly charged by
traditional brokers, often by entering into Exclusive A gency Listings
that reserve to the home seller the right to sell the property without
owing more to the listing broker '

ANSWER 11. In response to paragraph 11 of the Complaint, Respondent states it is without

sufficient knowledge or information to form a belief as to the truth or falsity of the allegations
contained therein; therefore, neither admits nor denies the same. ' '

CX 32 - Page 4



- PARAGRAPH 12. To be listed in the MLS, a home seller must enter
into ‘a listing agreement with a listing real estate broker that is a

~ member of the MLS. The compensation paid by the home seller to the
listing broker is determined by negotiation between the home seller
and the listing broker. Whatever type of listing agreement is entered
into between the home seller and the listing real estate broker, the
MLS rules require that the home seller must offer to pay a
commission to a cooperating real estate broker, known as a selling
broker, who successfully secures a buyer for the property. If the home
seller fails to pay a commission to a selling broker who secures a
buyer for the property, the selling broker may recover the commission
due from the listing agent, under rules and procedures established by
the MLS.

ANSWER 12. In response to paragraph 12 of the Complaint, Respondent admits the allegations
contained in first three sentences of that paragraph. In response to the fourth and final sentence of
paragraph 12, Respondent denies the same in the form and matter alleged for the reason that the
ccommission is paid by the listing broker as opposed to by the seller and this is not under the rules
and procedures established by the MLS. '

"PARAGRAPH 13. In 2001, Realcomp adopted and approved a rule
that stated: “Listing information downloaded and/or otherwise
displayed pursuant to IDX shall be limited to properties listed on an
exclusive right to sell basis” (the “Web Site Policy™).

ANSWER 13. In response to paragraph 13 of the Complaint, Respondent admits the allegations
contained therein, '

PARAGRAPH 14. The Web Site Policy prevents information
concerning certain lawful residential property listings provided to
Realcomp, including “Exclusive Agency Listings,” from being

* transmitted to real estate web sites, based on the contractual
relationship between the home seller and the real estate agent the
seller employs to promote the property. '

ANSWER 14. In response to paragraph 14 of the Complaint, Respondent denies the allegations
contained therein for the reason same are untrue.

PARAGRAPH 15. The Web Site Policy specifically prevents
information concerning Exclusive Agency Listings from being
published on web sites otherwise approved by Realcomp to receive
information concerning Realcomp MLS listings (collectively,
“Approved Web Sites”), Such web sites include (1) the NAR-

5
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operated “Realtor.com” web site; (2) the Realcomp-owned
“Moveinmichigan.com” web site; and (3) Realcomp-member web
sites. '

ANSWER 15. Inresponse to paragraph 15 of the Complaint, Respondent denies that "Realto'r.com"

is a NAR-operated website and denies the alle gations contained therein as they pertain to Realcomp-

member websites. Respondent admits the remainder of the allegations contained in this paragraph.

. [

PARAGRAPH 16. In or about the fall of 2003, Respondent changed

the Realcomp MLS search screen to default to Exclusive Right to Sell

Listings (“Search Function Policy”). In order to view any other listing

types, including Exclusive Agency Listings, Realcomp members have

to select the additional listing types in the search screen.

ANSWER 16. In response to Paragraph 16 of the Complaint, Respondent admits the same. In
further answer to this paragraph, Respondént states that the default described in this paragraph
defaults not only to exclusive right to sell listings but also to unknown,

REALCOMP HAS MARKET POWER

PARAGRAPH 17. The provision of residential real estate brokerage
services to sellers and buyers of real property in the Southeastern
Michigan and/or the Realcomp Service Area is a relevant market.

ANSWER 17. Inresponse to Paragraph 1 7 of the Complaint, Respondent states that the allegations |
contained therein are conclusions of law, not allegations of fact, and; therefore, neither admit nor
deny the same. ‘

PARAGRAPH 18. The publication and sharing of information
relating to residential real estate listings for the purpose of brokering
residential real estate transactions is a key input to the provision of
real estate brokerage services, and represents arelevant input market.
Publication of listings through the Realcomp MLS is generally
considered by sellers, buyers and their brokers to be the fastest and
most effective means of obtaining the broadest market exposure for
property in the Realcomp Service Area.

ANSWER 18. In response to Paragraph 18 of the Complaint, Respondent admits the allegations
contained in the first sentence of that paragraph with the exception of the allegation that this
represents a relevant input market for the reason that this is a conclusion of law, not an allegation
of fact and Respondent is without sufficient knowledge to form a belief as to whether this is a "key
input." Respondent states that it is without sufficient knowledge or information to form a belief as

CX 32 -Page 6



to the truth or falsity of the allegations contained in this paragraph; therefore, neither admits nor
denies the same. ' :

- PARAGRAPH 19. Participation in Realcomp is a service that is
necessary for the provision of effective residential real estate .
brokerage services to sellers and buyers of real property in the
Realcomp Service Area. Participation significantly increases the
opportunities of brokerage firms to enter into listing agreements with
residential property owners, and’ significantly reduces the costs of
obtaining up-to-date and comprehensive information on listings and
sales. The realization of these opportunities and efficiencies is
important for brokers to compete effectively in the provision of

residential real estate brokerage services in the Realcomp Service
‘Area. ’ '

ANSWER 19. In response to Paragraph 19 of the Complaint, Respondent denies as untrue the
allegations contained in the first sentence of that paragraph. Inresponse to the remaining allegations
contained in that paragraph, Respondent states that it is without sufficient knowledge or information
to form a belief as to the truth or falsity of the allegations contained in this paragraph; therefore,
neither admits nor denies the same.

PARAGRAPH 20. Access to the Approved Web Sites is a service
that is necessary for the provision of effective residential real estate
brokerage services in-the Realcomp Service Area. Home buyers
regularly use the Approved Web Sites to assist in their search for
homes. The Approved Web Sites are the web sites most commonly
used by home buyers in their home search. Many home buyers find
the home that they ultimately purchase by searching on one or more
Approved Web Sites. ‘

ANSWER 20. In response to Paragraph 20 of the Complaint, Respondent denies as untrue the
allegations contained in the first sentence of that paragraph. Inresponse to the allegations contained
in the remaining allegations contained in that paragraph, Respondent states that it is without
sufficient knowledge or information to form a belief as to the truth or falsity of the allegations
contained in this paragraph; therefore, neither admits nor denies the same.

PARAGRAPH 21. The most efficient, and at least in some cases the
only, means. for Realcomp members to have their listed properties
visible to the public on the Approved Web Sites is by having
Realcomp transmit those listings.

CX 32 -Page 7



ANSWER 21. In response to Paragraph 21 of the Complaint, Respondent states that it is without
sufficient knowledge or information to form a belief as to the truth or falsity of these allegations and;
therefo_re, neither admits nor denies the same. ;

PARAGRAPH 22. By virtue of industry-wide participation and
control over the ability of real estate brokers to participate in the : o
Realcomp MLS and the ability of home sellers to publicize their
homes for sale on Approved Web Sites, Realcomp has market power "o,
in the Realcomp Service Area. :

ANSWER 22. Inresponse to Paragraph 22 of the Complaint, Respondent states that the allegations

contained therein are conclusions of law, not allegations of law and; therefore, neither admits nor
denies the same. : :

THE REALCOMP POLICIES HAVE NO EFFICIENCY BENEFIT |

PARAGRAPH 23. There are no cognizable and plausible efficiency -
justifications for the conduct that constitutes the violation alleged in
this Complaint. Such conduct is not reasonably ancillary to the
legitimate and beneficial objectives of the MLS.

ANSWER 23. In response to Paragraph 23 of the Complaint, Respondent denies the allegations
~contained therein for the reason same are untrue. _ :

VIOLATION

PARAGRAPH 24. In adopting the policies and engaging in the acts
and practices described herein, Realcomp has combined or conspired
with its members or others, or acted as a combination or conspiracy
of its members or others, to restrain trade in the provision of
residential real estate brokerage services' within Southeastern
Michigan and/or the Realcomp Service Area.

ANSWER 24. In response to Paragraph 24 of the Complaint, Respondent denies the allegations
contained therein for the reason same are untrue. :

PARAGRAPH 25. The acts and practices of Realcomp described
herein constitute an agreement that only listings based exclusively on
traditional contract terms as dictated by Realcomp will be forwarded
by the Realcomp MLS to be shown to the general public on Approved
websites, and thereby eliminate certain forms of competition. The
acts and practices have no cognizable and plausible efficiency
Justifications and are inherently suspect restraints of trade.
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ANSWER 25. In resbonse to Paragraph 25 of the Complaint, Respondent denies the allegations
contamed therein for the reason same are untrue, ' oo

- PARAGRAPH 26. The acts and practices of Realcomp described
herein constitute a concerted refusal to deal by competitors, except on
specified terms, with respect to services that are necessary for the
provision of effective residential real estate brokerage services. As
such, the acts and practices are inherently suspect restraints of trade
that have no cognizable and plausible efficiency justifications.

ANSWER 26. In response to Paragraph 26 of the Complaint, Respondent denies the allegations
contained therein for the reason same are untrue,

PARAGRAPH 27. The purposes, capacities, tendencies, or effects
of the policies, acts, or practices of Realcomp and its members as
described herein have been and are unreasonably to restrain
competition among brokers, and to injure consumers, in the market
for provision of residential real estate brokerage services within
Southeastern Michigan and/or the Realcomp Service Area.

ANSWER 27. In response to Paragraph 27 of the Complaint, Respondent denies the allegations
contained therein for the reason same are untrue.

PARAGRAPH 28. The policies, acts, practices, and combinations or
conspiracies described herein constitute unfair methods of
competition in or affecting interstate commerce in violation of
Section 5 of the Federal Trade Commission Act, 15US.C. § 45.

ANSWER 28. In response to Paragraph 28 of the Complaint, Respondent denies the allegations
contained therein for the reason same are untrue.

WHEREFORE, Respondent states that the Commission is not entitled to the relief
requested.

RESPONDENT REALCOMP II LTD.’S AFFIRMATIVE DEFENSES
‘ Respondent Realcomp 11, Ltd., throu ghits attorneys, Foster, Swift, Collins & Smith,
P.C., hereby submits the following Affirmative Defenses, reserving the right to raise additional

defenses if and when they are deemed appropriate as the case progresses.

1.~ TheComplaint, in whole orin part, fails to state a claim upon which reliefcan
be granted. '
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2. The Complaint fails to comply with the requirements of Section _S(h)'of the
Federal Trade Commission Act, 15 U.S.C. § 45(b), because the issuance of the Complaint and the
relief sought are not in the public interest. '

)
3. The challenged conduct at issue in the Complaint has significant pro-
-competitive efficiencies that outweigh any alleged anti-competitive effects. T
4. Respondent lacks market power as a significant amount of sales in the-.
described market are from persons or entities other than Respondent and there is competition in that
market. ' ‘

WHEREFORE, Respondent prays that a Judgment dismissing the Complaint with
prejudice and awarding costs and such other relief as deemed just and proper. '

Date: November _r’i", 2006 Respectfully Submitted,

FOSTER, SWIFT, COLLINS & SMITH, P.C.

By e

Steven H. Lasher (P28785)
Scott L. Mandel (P33453)
Kirsten M. McNelly (P5 6979)

SAI8S\REALCOMPanswer. 1 Lwpd
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The discussion indicates the board of governors had

reviewed a request to disallow those three listing

‘types, Exclusive Agency, Limited Service and MLS, Entry

Only listings, part of the MLS database. Do you rec¢all
those discussions? .
No, I don’t.

Do you know who made that request to disallow those

. three types of listing agreements from the Realcomp

database?

No, I don’t.

Do you know anything about the reasons that that
request was made?

No, I don‘t.

Did you ever discuss with ahyonevthe requirement from
NAR, the National Association of Realtors, that those
types of listings be allowed in the MLS?

I'm.sure I had a discussion. I just don’t remember.

Earlier we talked about you going to the NAR

conventions, the annual conventions and getting a NAR

magaziﬁe, things of that nature. From those sources of
information, did you ever become aware of the fact that
NAR required those types of listings to be included in
an MLS database?

No.

And the Detroit Association of Realtors, or DAR, is an

For The Record, Inc.
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affiliate of NAR currently; is that right?

I guess affiliate’s a good word. I don’t know.

Do you know if they’re a member of NAR? I don’tlkhow
!

t

what the correct terminology is. _ ¢

I don’t know. You pay one. You pay to DAR, and ydqﬁré
a member of DAR, Michigan Association, and National
Association. So however that works out, I don’t know.
So it's your undefstanding that once you pay a fee to
become a member of DAR that that translates inte
membership in MARrand NAR?

That'’s correct.

I think we had talked about IDX eaflier, IDX policies.
Are yoﬁ aware that NAR amended its IDX poiicies in
November of 20067?

Am I aware, yes.

And how did you becowe aware of that?

I think people that came back from the convention
started talking about it. I didm’t go to the last
convention.

Do you recall what was said dﬁring those discussions?
Othexr than they changed their policies about -- no, not
really. |

Was there anything said in those discussions about the
effect of the change in NAR’s policies on how Realéomp

might operate?

For The Record, Inc.
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Statements of Professional Standards Policy
- Applicable to Arbitration Proceedings

APPI’O]’_ed__Z?Y..Zhe,,frofessional Standards Committee and the Board bf Directors

" of the NATIONAL ASSOCIATION OF REALTORS®

1. Article 17, Code of Ethics

“In the event of contractual disputes or specific non-coniractual
dispute as defined in Standard of Practice 17-4 between
REALTORS® (principals). associated with different firms, arising
out of their relationship as REALTORS®, the REALTORS® shall submit

the dispute to arbitration in accordance with the regulations of

their Board or Boards rather than liﬁgatg_ the matter.

In the event clients of REALTORS® wish to arbitrate contractual
disputes arising out of real estate transactions, REALTORS® shall

arbitrate those disputes in accordance with the regulations of
their Board, provided the clients agree to be bound by- the
decision. ' I S o

The obligation to parficipate in arbitration contemplated by this
Article includes the obligation of REALTORS® (principals) to
cause their firms to-arbitrate and be bound: by any award.”
(Amended 1/01) .

2. Circumstances under which REALTORS® must
‘submit to arbitration* R

(a) Every REALTOR® of the Board who is 8 REALTOR® principal,
every REALTOR® principal who participates in a Board’s
MLS where they do not hold Board membership and every

‘nonmember broker or licensed or certified appraiser who is -

a Participant in the Board’s MLS shall have the right to
invoke the Board's arbitration facilities in any dispute

arising -out. of the resl estatc business with a REALTOR® -

principal in another reel estate firm or with that firmi (or
both), or nonmember broker/appraiser or their firm (or both)
Who'is a Participant in the Board’s MLS. (Revised 05/07)

(b) A REALTOR other than a principal or a REALTOR-

ASS0CIATE® shall have the right to invoke the arbitration .

facilities” of the Board in a business dispute with a
REALTOR® or REAITOR-ASSOCIATE® in another fim or with

their firm (or both), whether in the same or a different .

Board, provided the REALTOR® principal with whom he is
associated joins in the arbitration request, and Tequests
arbitration with thc REALTOR® principal of the other firm or
with their firm (or both). Arbitration in such cases shall be

between the REALTOR® principals or their firms (or both).

REALTOR® nonprincipals and REALTOR-ASSOCIATESs who
invoke arbitration in this manner, or who are affiliated with
a respondent and have a vested financial interest in the
outcome, have the right to be present throughout the

proceedings ahd to participate but are not considgred to be.
‘parties, (Amended 05/01) S : v

A client of a REALTOR® principal may invoke tHe facilities
of the Board in a business dispute with a REArTOR®
principal or the REALTOR®’s firm (or both) arising out of an’
agency relationship, provided the client agrees to be bound
by the arbitration. In the event of such request and-
agreement the Board will arbitrate the dispute subject tothe”
Board’s right to decline arbitration based on the amount
involved or the legal complexity of the dispute. A REALTOR®
principal may also invoke arbitration against his client but
no arbitration may be held without thé client’s voluntary -
agreemcnt to arbitrate and to-be bound by the decision,
(Revised 05/01) ’ : g

(c

~

3. Circumstances under which arbitration is -
contingent upon the ReaLTOR®'s voluntary
participation* S B

e

- (2) REALTORS® and REALTOR-ASSOCIATE®S Who are or were

affiliated with the same firm shall have the right to invoke the
arbitration facilities of the Board, provided each party

" -voluntarily agrees to the arbitration in writing and the Board
finds the matter properly subject to arbitration. This privilege -
as stated applies to disputes arising when the parties are or
were -affiliated with the same firm, irrespective of the time
request is made for such.arbitration. (Amended 11/95 )

(b) A REALTOR® principal may invoke the arbitration facilities -
of the Board in a dispute arising out of the real estate
business with' a nonmember broker, provided each party
agrees in writing to the arbitration and provided the Board
finds the matter properly subject to arbitration. Howeve, it
shall be optional with the member as to whether he will
submit to a claim o arbitration by a nonmember broker
who is not an MLS Participant. A nonmember broker who -
is not an MLS Participant or nonmember salesperson shall
not.be entitled 1o invoke the arbitration facilities of the
Board of REALTORS®, (Revised 11/95, ) )

(c) Business disputes between a REALTOR® principal and a
 costomer of the REALTOR® principal may be arbitrated by
the Board if a written contractual relationship has been
created by 4 REALTOR® principal between a customer and a
client and provided all parties to the dispute (i.e., the
customer and the REALTOR®) agree in writing to arbitrate the
dispute. (Amended 11/95) : o

*Refer 1o Part Ten, Section 44 of this Manual,

*Refer to Part Ten, Section 44 of this Manual,

119 Codz of Ethics and Arbitration Manua]

CX94-0151

NARFTC 0000224
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4, Board s nght to release parties from their -
obligation to arbitrate

If either the Grievance Committec or the arbitration panel

determines that becanse of the amount involved or the legal
complexity of the dispute the dispute should not be arbitrated,
the arbitration shall automatically terminate unless either of the
parties to the dispute appeals the decision to terminate the
proceedings to the Board of Directors within twenty (20) days
of the date of notice that the Grievance Committee or the

arbitration panel declined to continue the proceeding. The

Hearing Panel can also dismiss the arbitration request if the
Hearing Panel concludes the matter is not arbitrable. In the
event . of such an appeal, the Grievance Commitiee or the
arb1tratlon panel shall report its conclusions to the Board of
Directors and, if the Board of Directors concurs, the arbitration
shall terminate and the parties shall be relieved of their
obligation o arbitrate. In this event, or in the event of no
appeal, any deposits made. by the parties shall be returned to
them. However, if the Board of Directors decides that the

arbitration should proceed, the matter shall be remanded to-the

Gricvance Committee or the arbitration panc] for further
proceedings. (Revised 11/95)

8, Failure to submit to arbitration

If the complaint against a REALTOR® principal is that he has
improperly refused to submit a dispute to arbitration, the
complaint shall not be referred to the Grievance Committee or
a Hearing .Panel but shall be brought before the Board of
Directors at the next regular meeting or at.a. special meeting
called by the President for that purpose. The procedures for
notices, time of notice, and hearing prescribed for matters
before a Hearing Pagel shall apply. The sole question of fact for
‘the Directors to decide will be whether. the respondent has
failed to submit an arbitrable matter to arbitration. Upon
determination that the member has refused to arbitrate a
properly arbitrable matter, the Board of Direciors may direct
the implementation of appropriate sanction and should, if it has
reason to believe that the imposition of sanction will become
the basis of litigation and a claim for damages consequent to
such sancHon, delay the effective date of implementing the
-sanction to a date following receipt by the Board of a judicial
decision in a petition for declaratory relief filed by the Board to
confirm the propriety of its action. (Rev‘i.sed 11/95)

6. Failure to abide by an award rendered by a
Hearing Panel

If the complaint against the REALTOR® principal is that, having
properly submitted a dispute to arbitration, he has refused to
abide by an award, such refusal should not be referred to the
Grievance Committee as a violation of the Code of Ethics
unless such refusal reflects an established pattern or practice of
noncompliance with the commitment to arbitrate. A refusal to
abide by an award in arbitration should. be enforced in the
manner set forth in Part Ten, Arbitration of stputes, Section
56, Enforcement. (Revised 11/95}

Code of Ethics and Arbitration Manual

" '7. No predetermination of any award in'an

_ arbitrable matter (Interpretation No. 31,
Article |, Section 2, Bylaws, NATIONAL
AssocIATiON OF REALTORS®) .

“A Board rile or 4 rule of a‘Multiple Listing Service owned by,
operated by, or affiliated with a Board which estab]ishes% limits, -
or restricts the REALTOR® in his relatons with 3 potential
purchaser, affecting recognition - periods or purporting tp

+ predetermine entitlement to any award in arbitration, js an

inequitable ]imitation on its membership"’ o ,
. . "

ey

Explanatlon of Official Intcrpretahon No. 31 “In cssancc, this
is a specific Interpretation of the general rule established in
Interpretauon No. 6. that'a Board may not have a rule which
restricts or limits the REALTOR° in'the conduct of his business _
unless it conceris ethical practice. Thus; a mile of a Board or
Muiltiple Listing Service which would determine a.protection
pericd in reference to a prospective purchaser is an inequitable
limitation. Further, the Board or its MLS may not éstablish a
rule or regulation which purports to predetermine eqtitlernent to
any awards in a rcal estate transaction. If controversy arises as
to entitlemnent to any awards, it shall be determined by a hearing
ip arbitration on the merits of all ascertainable facts m the’
context of the spemﬁc case of conlrovmy P

8. Holdlng of dlsputed funds by the Board of
Directors

Member Boards shall not make a requiremént that disputed
funds be deposited with the Board by the respondent in an
arbitration matter prior to an arbitration hearing, as it is beyond
the legitimate authority of the Board or its Professional
Standards Commitiee. Ilowever, this. does not relieve
REALTORS® of their responsibility to be prepared to abide by any
determination made by the Board’s arbitration panel and to
satisfy any award in.a prompt manner. (Revised 11/87)

9. Arbitration under curcumstances other than
those described in Section 44

A Member Board may provide arbitration pmcedufes od]y in
those instances described in Part Ten, Section 44, Duty and
anﬂege to Arbitrate, in this Manual.

10. Determining jurisdiction for the conduct of
arbltratwn hearmgs

Absem an interboard aIthratlon agreement du'ectmg otherwise,
the followmg factors determine the appropriate Board to
conduct arbitration hearings in instances where parties hold
membership in more than one Board or MLS' (Revised 11/02)

» Where all parues hold ReALToR® membership or hold MLS
participatory rights under the universal access to services
component of Board of Chcnce in only one Board, that Board
shall conduct arbitration,

*In connection with this National Associatiori policy, refer to Part
Ten, Appendix II, Arbitration Guidelines, in-this Manual.
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* Where all parties hold REALTOR® membership or hold MLS
participatory rights under the universal access to services
component of Board of Cheice in the same two (or more)
Boards, arbitration will be conducted by the Board in which
the property giving rise to the dispute is located. If the property
is ot withinthe jurisdiction of those Boards, the Board in
which the arbitration request is filed will conduct arbitration.

Where all parties do not hold membership in the same Board,
and do not have MLS participatory rights umder the universal
aceess to services component of Board of Choice through the
same Board, complainants may, at their discretion, invoke
interboard arbitration or, altematively, file arbitration Tequests
with any Board in which the respondent holds REALTOR®
membership or holds - MLS: participatory rights under the
universal access to services component.of Board of Choice.
Pursuant to this provision, Boards must provide arbitration
services in cirenmstances where it is determined by the
* Grievance Committee that an arbitrable dispute exists and the
 dispute is subject to mandatory arbitration, (Revised 11/00)

12. Adoption of Code of Ethics or Standards of _

- Practice by Member Boards and Siate
- Associations. = = - .

A local Board or State Association shall not adopt any set of

- rules, regulations, policies, and practices which purporttobein

lieu of, in addition to; or an extension of the Code of Ethics and
Standards of Practice of the NATIONAL ASSOCIATION OF
R_EA_LTORSG’. (Amended 11/89)

13. Articles and publications on the
.Code of Ethics - : :
The National Association reserves the exclusive right to

interpret the Code, its applications, and its proper enforcement
to Member Boards and Board Members.

The National Association does not endorse or recommend any
article or publication concerning efhics which is not published

by the National Association or its institutes, societies, and-

councils and authorized by the National Association.

15. Arbitration between Board Members who '
are or were affiliated with the same firm

No Member Board may require REALTORS® -and REAITOR-
ASSOCIATE®s affiliated with the same firm to arbitrate disputes

between themselves unless both parties voluntarily agree to’
arbitration in writing, and provided the Board finds the matter

properly subject to arbitration. . - '

18. Local Member Board requests for the
~ conduct of ethics and arbitration hearings
by the State Association '

A local Board, prior to referring an ethics complaint or
arbitration request for review to the State Association, should

exhaust all efforts to impanel an impartial panél to conduct
either'the original hearing or the appeal or procedural review.
These efforts may include the appointment of knowledgeable
members of the Board on an ad hoc basis to serve either on a
Hearing Pane] or on behalf of the Board of Directors. If; after -
meking all reasonable efforts, the Board still cannot impanel an
impartial tribunal, the. Board may refer the matter to the State
Association, and the State Association may delegate to another
Board or a regional enforcement facility the authority to hear
the case on behalf of the State Association. No Board or
regional cnforccment facility, however, may be reguired to
accept this delegation of huthority. If no other -entity is
amenable to conducting the review, the State Association shall
be responsible for conducting the hearing. State Associations
may, at their discretion, require that the President or
Association - Executive of the Board referring an efhics -
complaint- or arbitration request certify that all reasonable
efforts to impanel an impartial panel bad been made, and
may further require that those efforls be- doctimented.
(Amended 11/03) o

In instances where a Tocal Membér Board determines by
resolution of its Board of Dircctors that it is incapable of
providing an impartial panel for the conduct of an ethics or
arbitration hearing (or appeal or procedural review hearing), the
complaint or the request for arbitration (and the ethics appeal or
procedural review request, if any) may be referred by the Board
President to the State Association of REALTORS® for a hearing.
With regard to requests for arbitration, in the event the State
Association declines to conduct the arbitration or to delegate jts

" authority to another Board or regional enforcement facility, the

parties shall be relieved of their obligation to arbitrate as
established in Article 17 of the Code of Ethics. With regard to
alleged violations of the Code of Ethics, such allegations ‘may
be received and considered by the State Association and (1)
dismissed as unworthy of further consideration, (2) heard by a
Hearing Panel of the State Association’s Professional Standards
Comumittee, or (3) referred to another Board or 1egional
enforcement facility, If referred for a hearing to" the State
Association’s Professional Standards Committee or to another
local Board or regional enforcement facility; a Hearing Panel
will be appointed to conduct the hearing and forward the
determination and sanction, if any, to the local Member Board.
The Board of Direclors of the local Member Board shall then
implement the decision of the Hearing Panel in strict
accordance with its terms and conditions. Any requests for
appeal or procedural. review should be considered by an
appropriate body of the State Association or “deputized” local -
Board or regional enforcement facility in accordance with the
relevant established professional standards procedures,
(Amended 11/93) :
19. Confidentiality of determinations rendered
in ethics and arbitration hearings -~

The allegations, findings, and decisions rendered in ethics and
arbitration hearings are confidential and should not be reported
or published by the Board, any member of a tribunal, er any

Code of Ethics and Arbitration Maiiual
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party under any circumstances except those established in the
Code of Ethies and Arbitration Manual of the National
Association as from time to time amended. (Revised 11791 )

20. Statement of policy related t to Artlcle 17 of
the Code of Ethics

Aricle 17 is not to be construed as precluding a REALTOR® Who -

is a defendant in ]i_tigation from joining a cooperating agent
and/or subagent in the litigation. :

21. Adoption of the Code of Ethics.and
Arbitration Manual by Member Boards

Member Boards and State Associations are not required to

- adopt the Code of Ethics and Arbitration Manual verbatim, but
no Member Board may adopt or follow any procedures

inconsistent with the precepts enunciated in the Code of Ethics
and Arbitration Manual of the National Association as from
time to time amended.

22. Board and State Association publications
_or audiovisual programs concerning the
Code of Ethics and its enforcement

Any arﬁcles, audiovisual programs; or 'any iype of publication
related to' the Code of Ethics, its interpretation, or its.
enforcement that have not been prepared by or.approved by the -

Professional Standards Committee of the National Association
must be prefaced by a statement indicating that the contents
reflect the understanding and opinions of the author(s) and do
not represent an official expression of policy by the National
Association, To the extent that any article, andiovisual program,
or publicat_idn prepared by any individual or organization other
‘than. the National Association varies in any degree from the
" Code of Ethics, its interpretation, or its enforcement procedures
as approved by the Professional Standards Committee of the

National Association, the policies of the National Association .

shall take precedence.

No article, andiovisnal program, or other publication may be
designated as an official expression of policy concerning the
Code of Ethics, its.interpretation, or its enforcement without the
express written approval of the National Asscciation.

Local Boards and State Associations are encouraged to
consider preparation of such articles, audiovisual programs, or
other publications and are requested to submit them to the
Professional Standards Committee or its:staff representatives
for review and approva] prior to publication.

23. Disputes arlsing out of clrcumstances
occurring prior to the time a REALTOR js
elected 1o board membership

While REALTORS® are encouraged to resolve all disputes
through the arbjtration facilities of their Board or Boards, the
intent of Article 17 is that only disputes arising from facts

Code of Ethics and Arbitration Manual

* Member Boards are authorized to enter into colleétive

occurring after each of the parties has become a REALTOR® are
subject to mandatory arbitration under ‘Article 17 of the Codc

" of Ethics.

24._ Formulation of Multi-Board or Regional

" Grievance or Professional Standards
Committees for Code enforcement in areas

where Boards have limited membership

)

agreemenis by which the Boards would share the responsibiljty
forenforcement of the Code of Ethics, mcludmg the conduct of o
arbitration heanngs ona Jomt basis.* :

25. Expenses related to conduct of hearings by
- Multi-Board or regional Grievance or
Professaonal Standards Committees

Expenses related to the conduct of hearings by a multl-Boa.rd or £3
regional Grievance :Committec -or Professional Standards
Committee shall be as established by written' agreemerit
between the. signatéry Boards. The expenses of such hearings -
shall be bome by the signatory Boards and shall not be
supported by fecs charged to the members other than as
otherwise authorized by the Code af Ethzcv and Arbztratwn
Manual. (Revzsed 11798} - '

26. Burdens and standards of proof in
arbitration and ethics hearings

In any ethics hearing or other hearing convened to consider
allepcd violations of membership duties and in any arbitration -
hearing, the ultimate burden of proving that the Code of Ethics
or other membership duty has. been violated, or that an
arbitration award should be issued to the requesting party, is at
41l times on complainants and parties requesting arbitration.

The standard of proof on which an arbitration hearing decision
is based shall be a -“preponderance of the evidence.”
Preponderance of the evidence shall be defined as evidence
which is of greater weight or more convinéing than the
evidence which is offered in opposition to it; that is, evidence
which as a whole shows that the facts sought to bc proved are
more probable than not. ‘ 3 ‘

“Clcar, strong, and convincing” shall be the standard of proof
by which alleged violations of all membership duties, including
violations of the Code of Ethics, are determined. Clear, strong,
and convincing shall be defined as that measure or-degree of
proof .which will produce a firm belief or conviction as to the
allegations sought to be established. (Revised 2/92)

A sample format agreement approved by the Professional Standards
Committee to establish a collective agreement is included as
Specimen Forms #E- 19 in Part Six and #A—19 in Part Thlrteen nf
this Manual.,
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Appeals of ethics Hearing Pane] decisions based on an alleged

~ misapplication or misinterpretation of an Article(s) of the Code -

of Ethics shall be determined based on the correctness of the
Heanng Panel s decxslon : :

Appeals of ethlcs Hearing Panel decisions based on an alleged
procedural deficiency or faﬂure of due process, and procedural
review of arbitration hearing procedures shall be determined
‘based on whether the effect of the deficiency was 1o deny the
appellant a fair hearing.

Appeal panels may modify discipline proposed by Hearing
Panels only in instances where the discipline proposed is not
authorized or where the appeal panel concludes that the
Hearing Panel abused its discretion. (Adopted 11/99)

27. Consolidation of arbitration claims arising
out of the same transactlon

When reviewing requests for arbltranon, Grievance
Committees should try to ensure that all appropriate parties are
named as complainants or respondents. If it appears that therc
may be related claims involving other parties arising out of the
same facts, the Grievance Committee may suggest to ejther the
complainant or respondent (or both) that they
may wish to request arbitration with additional respondents
‘or third-party respondents so that all related claims. may
be resolved through a single arbitration hearing. Upon
motion by either the complainant or the respondent, an
arbjtration reguest may be amended to include any additional
appropriate parties; or separate arbitration requests may be filed
namning additional parties, so that all related claims arising out
of the same transnction can be resolved at' the: same. time.
(Revm‘ed 11/92)

_ 28. Participation in lltlgatlon rather than
arbltratlon R

In instances where a REALTOR® is a party to litigation involving
an otherwise arbitrable matter and none of the parties invokes
the Board’s arbitration facility prior to or during the course of
litigation, any member involved in the litigation may not
thereafter be charged with failing or refusing .to arbitrate.
(Revised 11/92) .

30. Participation in voluntary arbitration

Article 17 is not to be construed as precluding a REALTOR® from
instituting litigation or causing a dispute to be brought before
an alternative dispute-resolving forum. other than the Board of
ReaLTORS® under those circumstances where submission of the
dispute to the Board would be voluntary: (Adopted 5/88)

31. “Cooperation” defined.

- The obligation to cooperate, established in Axticle 3 of the Code

of Ethics, relates to a REALTOR®s obligation to share

information on listed property and tn make property available

to ather brokers for showing to prospective purchasers when it

is in the best interest of the seller. An offer of cooperation does

not necessanly include an offer to compensate a cooperating

broker. Compensation in a cooperative transaction results from

either a blanket offer of subagency made throngh MLS or
otherwise, or offers to compensate buyer agents, or,
alternatively, individual offers made to subagents or to buyer

agents, or other arrangements as negotiated between listing and
cooperating brokers prior to the time an offer to purchasc is '
produced. (Adopted 11/88) . '

33. Use of panels in place of the Board of .
Directors '

Any matter brought before the Board of Directors may be i)
considered by a panel of Directors appointed by the President
for that purpose (or, alternatively, by the Board’s Executive
Committee). Five (3) Directors or a quorum of the Board of

. Directors, whichever is less, shall constitate such a panel,
which shall act on behalf of the Board of Directors. The
decision of the panel (or Executive Committes) shall be final
end binding and shall not be sub_]cct to farther review by l]n-;
Board of D1re.ctors

In appomung such a pane] the President qhon]d consxder the
following recommended criteria: :

number of years as a REALTOR®

number of years in the real estate business

primary and secondary fields of real estate endeavor/expertise
participation in post-licensing real estate education :
training in the Code of Bthics

position in firm (pnnmpa] nonprmmpd])

size of firm oo

COMImMOn sense

open-mindedness

familiarity with state(s) laws and regulations .
receptiveness to instruction/training '

other relevant professional or. procedural training

- Panel members should be mature, experienced, knowledgeable
persons of judicial temperarwent. (Revised 11/95) :

35. Separation of ethics complaint and
arbitration request

‘When an ethics cornplaint and an arbitration request are filed at
the same time arising out of the same facts and circumstances,
the arbitration hearing shall be held first and the ethics hearing
shall be conducted by a different Hearing Panel after the.
conclusion of the arbitration hearing. (Adopted 11/93)

38. Hearing Panels to be conversant with
applicable state law under board of
chonce across state lines

‘Where membersth is provided under board of choice across
state lines, Hearing Panels must be conversant with and apply

123 Code of Ethics and Arbitration Maﬁu'al
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the re]evam state s laws and regulations in determining how the
Code of Etlncs will be interpreted/ applied in instances where

the underlying transaction occurred out of state and involved a-

rcspondcnt licensed in t.hat state. (Adopted 11/95)

39. Awards escrowed under board of chome
across state lines

‘Where one.or more parties to an arbitrable issue have obtained
membership under board of choice across state lines, awards
rendered shall bc cscrowed by the Board that conducted

arbitration in a manner consistent with the procedures in -

Section 53 (c-f), The Award, Code of Ethics and Arbitration
Manual. (Adopted 11/95)

40. Gooperative enforcement agreements
To ensure fair, impartial and knowledgeable enforcement of

the Code of Ethics (including arbitration) there must be
adequately large groups of knowledgeable, trained REALTORS®

and REALTOR-AsSOCIATE®s from which the necessary:

committees and tribunals can be appointed. To this end,
Boards and Associations are encouraged to immediately begin
efforts to enter into cooperative enforcement agreements to
ensure Boards and/or Associations have an aggregate total of
at least two hundred (200) primary REALTOR® and/or
REALTOR-ASSOCIATE® members from which to compose
Hearing Panels. It is recommended but not required that
representation/participation in any multi-board regional
cooperative enforcement agreement be on a pro-rata basis.
These standards shall become mandatory effective January 1,
1997. Effective January 1, 2001 the minimum aggregate
mumber of primary inembers is two hundred seventy-five
(275); and effective January 1, 2002 the minimum aggregate
‘number of primary members is three hundred fifty (350). This
- requirerent will not apply in instances where, in the opinion
of the state association, unigue geographical considerations
(e.g., islands, remote locale, etc.), logistcal difficulties -or
other impediments make participation prohibitive. Effective
Janvary 1, 2001, all Boards regardless of size (except

Commercial Overlay Boards) must participate with at least ~

one other Board (which may be the state association) in a
cooperative enforcement agreement. (Revised 11/99)

41, Arbltratlon Gmdehnes to partles

Boards conducting arbitration are required to provide all
parties and panel members with the Arbitration Guidelines
prior to commencement of any- arblt.rauon bearing.
(Adapted 11/96) :

42. Previously dismissed ethics complamtsl
arbitration requests ‘

If an ethics complaint or arbitration request is received and
1eviewed by a Board’s Grievance Committee or Board of
Directors -and is dismissed as not warranting a hearing, the

respondent(s) shall not subsequently become subject to the

Code of Ethics and Arbitration Manual

same (or substantially similar) ethics complaint or arbitretion
request in the same or another Board. (Adopted 5/97)

Dlsmxssal of an arbxt:ahon request by a Board of REAL'I’ORS"
because the dispute is not arbitrable based on Article 17 or other

' prounds ‘established in the 'Céde"of Ethics and Arbitration

Manual, does not prohibit REALTORS® from exercising other -
remedies that may be available to ﬂ:cm, including .lmgatlon
(Adopted 5/99) . _ N

43. Duty to arbltrate personal "
The privilege to invoke arbm-ahon and the duty to arb:trate is

personal. ‘Although any REALTOR® principal may invoke the
arbitration facilities' of a Board and be required to arbitrate,

- REALTOR® principals may not dclegate ﬂus pnvﬂcge or

obligation. (Adopted 11/98)

44, Effective dates of the Code of Ethlcs
and Standards of Practice and the
Code of Ethlcs and Arbltratmn Mariual. -

All changes to the Code of Etlncs and Standards of Practice
carry an-annual effective date of January 1 of the year following
their approval by the Board of Directors of the National
Association and, where uecessary, by the De]egate Body
(Adopted 11/89) ' :

To ensure conmstem, umform enforcement of the Code of

- Ethics nationwide, all changes in professional standards policy

nonnally incorporated into the National Association’s Code of
Ethics and Arbitration Manual should become effective only
upon publication in 4 new edition of the.Code of Ethics and
Arbitration Manual. (Adopted 11/89)

All new and amended Case Interpretations become effective -
upon approval by the National Association’s Professional
Standards Committee and pubhcatton on REALTOR OTE.
(Adopzed 5/98)

46. Duty to arbitrate after- membershlp lapses
oris termmated :

The duty to submit to arbiwation continues in effect efter
membership lapses or is terminated provided that the dispute
arose prior to the time the respondent’s membership lapsed or
was terminated. (Adopted 5/99)

" 50. Separate subcommittees for ethics,

arbitration, and mediation

Boards and Associations are strongly encouraged to meet their
professional standards enforcement responsibility (ethics
adjudication and dispute resolution) throngh subcommittees
specifically delegated responsibility for arbitration,
mediation, and for the conduct of hearings to resolve ethics
complaints and alleged violations of other membershlp dutles
(Adopted 11/99) L
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51. Mediators used by Boards ’

Medmtors used by Boards and Associations to resolve
contractual disputes and noncontractual disputes defined in
Standard of Practice 17-4 may be REeaLTORS®, Board/
Association staff, or others whose services a Board/Association
chooses to utilize. (Adopted 11/99)

52. Boards to provide mediation

Effective January 1, 2002, the duty of local Boards and
Associations to provide mediation services established in
Article IV, Section 2 of the Bylaws of the NaTIONAL
AssociATION OF REAITORS® can be met throngh provision of
mediation services by local Boards and Associations; through
multi-Boardfregional cooperative enforcement agreements; or
through agreement/arangement with the state association.
(Adopted 11/99)

53. Dispute resolution fees not to exceed
maximum arbitration fee

Effective January 1, 2002, the fees charged for Board/

Association dispute resolution services, i.e., mediation and
arbitration, may not exceed the maximum arbitration filing fees
authorized in the Code of Ethics and Arbitration Manual of the
NATIONAL ASSOCIATION OF REALUTORS®. Boards/Associations
may, as a matter of local option, retain pact or all of the filing
fees paid, irespective of whether disputes are resolved through
mediation or arbiuaﬁon (Adopted 11/99)

54, Personal safety in professional standards
proceedings

Boards and Associations should take reasonable steps to ensure
the personal safety of parties, panelists, wilmesses, staff, and
others participating in professional standards proceedings. In
instances where, in the opinion of the presiding committee or
Hearing Panel Chair, there is an unacceptable risk posed to the
safety of any participant, the proceedings will be recessed so

the €Chair can consult with staff, Board or Association elected -

Jeadesship, or Board or Association counsel to identify and take
steps to ensure the safety of all participants and to permit the
proceedings to resume.

If after consulting with staff, Boerd or Association counsel, and
any other appropriate’ party or agency (including law
enfoxcement authorities), and after taking reasonable steps to
attermpt to resume the proceeding while ensuring the safety of
all participants, the Board of Directors concludes it will be
unduly difficult or impossible to eamsure the safety of all
participants, the proceedings will be postponed indefinitely and
resuamed only when the Board of Directors (or its successor)
concludes that the proceedings can be safely resumed. Where
proceedings are postponed indefinitely by action of the Board
of Drirectors, a memorandum detailing the circumstances shall
be appended to the case filec and maintained on a permanent
basis, The Board of Directors may, at their discretion, share any

125

or all information including the complaint, response, or other
documentation or information in their possession with
appropriate law enforcement or other government agencies.
(Adopted 5/00)

55. Transmitting devices

Cellnlar phones, two-way radios and other transmitting devices
may not be operated during ethics hearings, arbitration
hearings, appeal hearings, and procedural review hearings
absent specific, advancc authorization from the panel chair.
(Adopted 11/04)

56. “Remote” testimony

The policies and procedures established in the National

Association’s Code of Ethics and Arbitration Manual

contemplate that except in extreme circumstances parties and
their witnesses will participate in ethics and arbitration
bearings in the physical presence of Hearing Pane]s and the
respective parties.

“Extreme circumstances” in which parties and’ witnesses to
ethics and arbitration hearings may be permitted to participate
in those hearings by teleconference or videoconference at the
discretion of the Hearing Panel chair are defined as
circumstances where (1) postponement or rescheduling of
the bearing to permit their participation is not feasible and
(2) failure to accept such testimony or permit such participation
would deny a party a fair headng.

The costs of “remote™ testimony shall be the responsibility of
the party requesting the opportunity to participate or offer
testimony by teleconference or videoconference,

Counsel is pennittcd to paricipate in ethics or arbitration

hearings only in the phys1cal prcsence of Hearing Pamels.
(Adopted 11/04)

Code of Ethics and Arbitration Manual
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Part Seven—-—Arbltratlon General Prowsmns

Sectlon 26. Defmltlons Relatmg to.
Arbltratlon ‘

As used herein,

(2) “Agent” means a real estate licenses (including brokers and -

sales associates) acting in an agency relationship as defined
by state law or regular.ion. (Revised 4/98)

s (b) “Board” i means this orgamzatlon, either the

(local) Board/ Association of
(state)

REeALTORS® or the —
Association of REALTORS®.

(c) “Broker” means a real estate licensee (including brokers
and sales associates) acting as an agent or in a legally
recognized non-agency capacity. (Adopted 4/98) '

(d) “Client” means the persoii(s) or entify(ies) wi_th whom a
ReALTORS® or a REALTOR®'s firm has an agency or legally
recognized non-agency relationship. (Revised 11/97)

(e) “Counse]” rrieans an attomey at law. {Adopted 491 )

' (f) “Customer” means a party to a real estate transachon who
‘Teceives information, services, or benefits but has no
contraclual relationship with the REALTORS“‘ .or the
REALTOR®’s firm. (Revised 11/97) :

® ‘Directon, means the Board of Directors of the Board
(State Association) as interpreted by Polu.y Suucme.nl #33
(Revz.red 11/91)

(h) “Hearing” may refér either to an ethics hearing relating to
disciplinary matters or to an arbitration hearing in which

the dispute generally involves entitlement to a commission

or to compensauon (Revzsed 11/93)

®

. "'members of this Board (State Association). REALTORS®
who participate i3 MLS or otherwise access MLS
information throngh any Board in which they do not hold
membership are subject to the Code of Ethics in- that
Board. (Amended 11/95) -

“Party” (Parties) means the - complainant(s) or
respondent(s) in disciplinary proceedings and in arbitration
hearings referred to in Part Four and Part Ten of this
Manual, (Revised 11/91 ) o

@

X “RE.ALTOR° principal”
- individuals who are sole proprietors, partners in a
- partnership, officers or majority shareholders of a
corporation, or office managers (including branch office
managers) acting on behalf of principals of a real esiate firm
‘who subscribe to the Code of Ethics as a condition of

members}up in a local Board, State Assomaﬁon, and the
" NATIONAL ASSOCIATION OF REAI'TORS®. The phrase REALTOR®
principal includes those REALTORS® who participate in a .
Multxple Llsnng Serwce through any Board or Association
“in which they do not hold membership. (Revised 5/97)
¢y "‘Secretary means the Executive Officer of any Board.
(Revised 11/98)

(m) “Tribunal” means those persons serving in a given case on
a Gnevance Committee or a Hearing Panel of' the
Professional Standards ‘Committee in either an' ethics or
arbitration proceeding, or a Board of Directors or
appropriate body appointed by a Board of Directors to act
in its behalf. No individual may participate in the
deliberation of more than one mblma] on t.he same matier.
(Revised 5/88) :

(n) “Unavthorized disclosure” means a report or publication

under any circumstances not established in this’ Mnnunl

(Adopted 1191)

‘Section 27. Qualification for Tribunal

“Member” means REALTOR® and REALTOR-ASSOCIATE® ]

includes licensed 01: 'ceniﬁed‘

127

(a) No more than one person licensed with any firm,
partnership, or corporation may serve on the same tribunal,
(Revised 4/98)

(b) A person shall automnatically be disqualified as a member
of a tribunal in any case in which the person is (1) related
by blood or marriage to cithcr complainant or rcspondcnt
(2) an emp]oyer, partuer, -employee, or in any way
associated in business with either complainant or
respondent; (3) a party to the ‘bearing, or a party or a
‘witness in any other pending case involving a party to this

“hearing; or (4) is objected to by a party as provided in
Part Seven, Sectlon 27(1).

©) Beforc sitting in any case, each member of a tribunal
(except any member of the Grievance Committee) shall
sign a statement (1) that the member is not disqualified
for any of the foregoing reasons, and (2) that the member
knows of no other reason that might prevent him from
tendering an mparlial decision. (Form #A-11,
Certificate of Quahﬁcatlon Part Thirteen of llus

' Manua] ) :

(d) Every member of a-tribunal (except a’'member of the
Grievance Commitiee acling pursuant to the provisions of
Part Ten, Section 47 of this Manual) shall also avoid, asfar
as possible, disciissing the case with any pérson other than
a member of ‘the tribunal prior to commencement of the
hearing, If the member does engage in any such dﬁcuwon
before the hearing, the member rnust disclose the fact tothe
parties and to the other members of the mbuna.l no later
than at the beginning of the hearing.

Code of Ethies énd Arbitration Manual
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-(e) All.members: of a tribunal shall have an obllgahon to
maintain and protect the confidentiality of the proceedings

and delibefations of the tribunal before, during, and after jts -

determinations and recommendations.
member -shall not discuss the tribunal. proceedings and
delibérations with any person(s) except-as tequired by the
Board of Directors or the bylaw provisions of the Board, or
by law as may be required, except that a member of the
Grievance Commitice acting pursuant to the provisions of
Part Ten, Section 47 of this Manual shall not be precluded
from discussion necessary to the preliminary review.

Unauthorized disclosure includes _any repon' or publication
under any circumstances uot established in this Manual.
The following are circumstances where disclosure by a
party to an ethics and/or arbnrauon proceeding is
authorized: '

€)) Where the dissemination of the decision to individnals

The tribunal

who have some knowledge of the proceeding might

vindicate a member’s professional reputation.

(2) Where there is a civil proceeding (including
proceedings before the state real estate licensing
authority or any other state or federal regulatory or
administrative agency) involving the same facts and
circumnstances which gave rise to the proceeding before
the Board. (Revised 11/95) '

() Any party may file with the Secretary a writien r.equestf for

disqualification of a member of a tribunal (Hearing Panel or

Board of Directors), stating the grounds alieged as basis for
disqualification (i.e., factors which would prevent a
tribunal member from rendering an 1mpart1a1 unbiased,

_and knowledgeable decision). Challenges submitted
pursuant to this Section for ethics and arbitration hearings

'will be determingd by the Professional Standards
Committee Chairperson, or, if challenge to the Chairperson
is made, by the Professional Standards Committee Vice
Chairperson, or, if challenge to both the Chairperson and
Vice Chairperson is made, by the Board President.
Challenges submitted pursuant to this Section for matters to
be considered by the Board of Directors will be detenmned
by the Board President or, if the challenge is to the Board
President’s qualifications, the next ranking Board officer. A
party shall be deemed to have waived any grounds of
disqlialiﬁcation of which he then has knowledge unless he
files the request within ten (10) days from the date a list of
names of members of the Professional Standards
Committee or Board of Directors hes been mailed to the
party (see Part Tem, Section 51(a), Arbitradon Hearing).
However, any member of the tribunal may be disqualified
at any time if a majority of the members of the tribunal are
made aware of any grounds of automatic disqualification of
a member or find any new or previously undiscovered facts
which in their judgment may prevent, or appear to prevent,
a member of a tdbunal from rendering an impartial
decision, (Revised 11/91)

Code of Ethics and Arbitration Manual
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However, none of the foregoing is to be construed to allow
a challenge to the qualifications of members of a Board’s or
State Association’s Grievance Committee, or Board of
Directors (or pane] of Directors or Executive Commxttee)
convened to review any action teken by a Gnevance
Committee, (Revised 11/98) '

(z) If a member of a tribunal fails or is unable to pa,rﬁc'ipaxe in
a hearing, the remaining members of the tribunal may, at
their option, but only with the express consent of the patties,
proceed with the hearing. Only the remaining mcmber§ of
the tribunal may participate in the hearing and the‘"~
‘determination thereof. Should any member of the tribunal

* absent himself during the progress of the actnal hearing, that
individnal shall likewise not participate in the deliberations
nor determinations thereof, If all the parties do not agree to
proceeding without the full number of the teibunal originally
designated, the Chairperson of the tribunal will recess the
hearing to a date on which all members of the tribunal can
be present. If the Chairperson cannot at that time designate
a new date, notice of a subsequent date shall be Served on all
parties as herem provided.

Section 28. Duty 1o Give Evidence

The parties to ethics and arbitration hearings are primarily
responsible for production of witnesses and evidence they
intend to present to the Hearing Panel If a member, when
called as a witness, refuses or isunable to appear at a scheduled
hearing, the witness’s failure to appear can be the basis for a
charge that Article 14 has been violated if it can be shown that
the witness had information or evidence relevant 1o the i issue or -
issues beforc thc Hearing Panel and that there WEIe no
extenuating circumstances that would have made the witness’s
appearance unduly burdensome. Questions regarding a

member’s obligation to appear as a witness, including questions

of relevancy, shall be determined by the Chair of the Hearing
Panel] either before the hearing commences, if possible, ar at the
time of the hearing.. If a question of whether a witness is
required to appear is raised at a hearing and the Chair rules that
the witness must appear, the party seeking to compel the
appearance of the witness may request that the hearing be
recessed until’such time as the witness can be advised of the
witness’s obligation to appear, and Lhe hearing shall.be
rescheduled. The burden of demonstrating the relevance of the
testimony or evidence rests with the party seeking to compel
the witness’s appearance. (Revised 11/93)

If, after being so advised., a witness refuses to appear, the Chair
may, at its discretion, bring a charge against the witness for
failure to comply with Article 14. (Revised 11/93 )

Section_‘29. Righ_t of Counsel to Appear
Every party may be represented by legal counsel bﬁt such
counsel may not testify as a witness unless the panel determines

such testimony- is essential to ensure due process. In the event
parties do nof. give fifteen (15) days’ notice of their intention to
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have counsel to the Board and all other parties, including

counsel’s name, address, and phone number, the panel shall

- take all steps, including continuance of the matter, if necessary,
to guarantee the rights of all parties to representation by
counsel. The tribunal may have counssl present to advise it on
issues of procedure and law. The presence of Board legal
counsel during executive session is a matter of local Board
discretion. The role of Board counsel during a hearing is to
provide procedural and legal guidance as requested by the
Chairperson or by panel members, Board counsel is not a part
of the Hearing Panel and may not take an active role in the
conduct of the hearing, including examination' or cross-
examination of the parties or their witnesses. If Board counsel
believes an action or procedure is inconsistent with the Board’s
established procedures or may result in potential liability to the
Board, counsel’s concems should be communicated to the
Chairperson of the Hearing Panel and the Chairperson shall
make the final decision. (Revised 11/97)

Section 30. Withesses

Every party may have witnesses present at the hearing, and the

" tribunal may summon its own witnesses. All witnesses will be

excused from the hearing after completion of their testimony
and cross-examination.

Any party who intends to call witmesses at the hearing must
provide the Board and all other parties with the names of these
witnesses at least fifteen (15) days prior to the hearing. Failure to
provide this information within the tiroe specified will constitute
a waiver of the right to call those witnesses at the hearing, unless
the other party agrees 10 allow their testimony. (Revised 11/88)

In any case where all of the names of witnesses a party intends
to call at the hearing have not been provided within the time
specified, if the Hearing Panel believes that the testimony of
that witness(es) is essential to ensure due process, his testimony
may be permitted provided the other party has the right to
request that the hearing be recessed and continued to 2 date
certain not less than five (5) days later, (Revised 11/88)

Questions as to whether a member who has been called as a
witness but who refuses to appear, or assexts that his appearance
will result in an unreasonable bardship, shall be determined by
the Hearing Panel Chair as soon as practical. Refusal to appear,
after the Chair has determined that the member’s appearance is
reguired, may result, at the Chair’s discretion, in charges that
Article 14 has been violated being filed agamst the member.
(Adopted 11/93) '

Section 31. Conduct of Hearing

At any ethics or arbitration hearing; every party has the right to
present any witnesses, to submit any evidence pertinent to the
case, and to cross-examine witnesses. Witnesses giving oral
testimony shall be swom in by the Chairperson. Before
permitting testimony relating to the character or general
reputation of anyone, the tribunal shall satisfy itself that the

testimony has a direct bearing on the case at issue. The Board -~
shall, and any party (may/may not), at his own expense, have a
court reporter or récorder présent at the hearing, or may tape
record* the proceeding, and, if t:anscnbed shall present a copy
to the Secretary.** If the Board uu’hzes a court reporter in lieu
of tape recording, the parties may -not.be prohibited . from
making their own tape recording. (See Form #A-10, Outline of
Procedure for Arbitration Hearing, Part Thirteen, and Conduct

" of an Arbitration Hearing, Part Twelve.) Ethics and arbitration

bearings must be recorded, not appeals or limited procedural
review proceedings. Boards shall prohibit parties from
recording appeals or limited procednral Teview proceedmgs

(Revised 11/92) : ‘ C

The Board s tape recording or transcription shall be considéred
the official record of the proceeding.*Copies of any tape
recording or any transcript prepared from any tape recording of
the hearing are to be used only for the purpose of procedural
reviews.*** Any party to a hearing has the right to obtain a
copy of the Board’s official tape recording subject to payment
of the Board’s duplication costs, and any duplication will be
conducted under the supervision of the Board. If the Board
transcribes its official tape recording, any party to the hearing
may obtain a copy of the transcript subject to paying the
Board’s transcription- costs. If more than one party requests
copies of the transcript, the Board’s costs will be appomoned

_ between or among the parties. (Revised 11/98)
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If a party purchases a copy of the Board’s official tépe
recording and subsequently has it transcribed at his own
expense, that party must provide a copy of the transcript to the
Board ‘at no cost. After the Board has received a copy of the
transcript {made from the Board’s official tape recording), the
Board shall make copies of the transcript available to any other -
party subject to their payment of the Board's duplication costs. -

Attendance at any hearing is limited to the parties and the
parties” respective - counsel andfor wimesses (witnesses are
excused from the hearing except during their testimony{except
those witnesses with a vested financial interest consistent with
Part Ten, Section 44(a)(2), Duty and Privilege to Arbitrate]):
the Hearing Panel members (including alternates); Board staff
and/or counsel, as deemed necessary; and any court reponer, as
requested. (Revised 11/98)

*1t is recommended that tapes produced by the Board be maintained
in the confidential professional standards files until a date when
any sanction imposed by the Board has been completed.

**Videotaping of the proceedings shall not be permitted except by
advance express consent of all parties and all members of the
tribunal. .

4+ Tape recordings or t:anscnpts from arb:tratlon hearings may be
used only by the parties for the purpose of procedural review
requests, and may not be introduced into evidence ai any.
subsequent hearing. Any other unauthorized use of the tape
recordings or transcripts may be construed as a violation of Article
14, as interpreted by the applicable Standards of Practice, and as a
violation of these procedures. (Revised 11/98)
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Section 32. Notices

{a) Any notice required to be given or paper requn'ed to be, v o SEEEE S e
served or filed may be personally handed to the party o be - L S o Coal
notified or sent by registered or certified mail addressed to » oo . o

. _the party’s last known mailing address. I mailed, any

. notice required to be given or paper required to be served . o ) T

or filed shall be deemed given, served, or filed when mailed. - . S R
vnless otherwise specified in this Manual. (Revised 11/91) . . . .o -

(b) Notice of hearing shall include the names of the members . S S o
of the tribunal and be given not less.than twenty-one (21) : T ‘ i
days beforehand. Twenty-one (21) days’ notice is not ’ T . e e
required for postponed hearings (scheduled but extension ' :
_granted before hearing commences) -or for hearings that
have commenced and been adjourned (recessed). Notice of

_Tehearings shall be given not less than twenty-one (21) days
before the rehearng. (Revised 11/95)

Sectlon 33. Interpretatlon of Bylaws

If any provision of the bylaws or arule or regulat.lon relatlve to’
the procedure of a tribunal’s handling of a matter is involved,
the interpretation by that tribunal of the bylaws or of a rule or
regulation shall be set forth as a separate finding, and the
Directors, on appeal from a decision of 4 Hearing Pane] shall
not be bound by the panel’s interpretation,

Section 34. Waiver

Every member, for and in consideration of his right to invoke
arbitration proceedings and to initiate complaints under the
Code of Ethics as a member of the NATIONAL ASSOCIATION OF
Reartors®, hereby waives any right of action against the
Board, any Board Member, or any member of a Hearing Panel
or tribunal arising out of any decisions, determinations, or other
action taken -or rendered under these procedures in the absence . -
of willful or wanton misconduct. Further, as a condition of
continued membership, -every. member expressly waives- any
cause of action for libel, slander, or defamation that might arise
from the filing or consideration of any ethics complaint or
arbitration request, (Revised 11/87)

Section 35. Communication and Cleriéal

Communications shall be directed to the Secretary. The

Secretary shall render all necessary assistance to the parties, R IR St

shall furnish required forms, shall receive and file all . : LT - .
documents or other papers, and shall receive .all fees and : : C
disburse afl momcs payable to the Board.

Section 36. Attempt to Influence Tribunal
Any attempt, directly or indifcctly, to influence 2 member of a
tribunal in any matter before it, other than by giving evidence

and argument in an open hearing or in writing submitted to the
entire tribunal, is a breach of a duty of membership.
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Part Elght—-

Membershlp Duties and Thelr Enforcement

Section 37. Duties of Membership

The duties of membership include the following:

(a) to abide by the Code of Ethics of the NamionaL
ASSOCIATION OF REALTORS®

(b) to abide by the bylaws of this Board and its rales and

_ regulations

(¢) to submit to arbitration all dxsputes specified in Part Ten of
this Manual by the procedure therein provided, and to abide
by the arbitrators’ award* (Revised 11/96)

“Subject to any preliminary consideration by any administrative
-body of the Board or its subsidiary MLS, any allegations or
charges that a member has violated any membership duty shall
be Teferred to the Professional Standards Comumittee for review
in conformity with the procedures established in this Manual as
from time to time amended. (Revised 11/91)

Section 38. Selection and Appointment
of the Grievance Committee

There will be a standing committee, known as the Grievance

of whom at least a majority shall be REarTORS®. The members
of the cornmittee shall be appointed by the President, subject 1o
confirmation by the Board- of Directors, for staggered three (3)
year terms. The committee shall annnally select its own
Chairperson and Vice Chairperson (or, alternatively, the
President shall annually desigpate the Chairperson and Vice
Chairperson of the committee).

In selecting members of the Grievance Comimnittee, the
President should consider the following recommended criteria:

» number of years as a REALTOR®

» number of years in the real estate business

» primary and secondary fields of real estate endeavor/expertise
» participation in post-lcensing real estate education

* training in the Code of Ethics

» position in firm (principal, nonprincipal)

* size of firm

* COmIMon scnse

*While most states recognize the enforceability of a prior agreement
to arbitrate disputes, a few states prohibit an agreement to arbitrate
until after the dispute has arisen and in a few instance such arbitration
is not recognized at all (or at Jeast is unenforceable by the court).
Where such prohibition exists, Board (state) legal connsel should be

consulted and the Manual modified accordingly. Asbitration
conducted by Member Boards shall in all respects conform to the
requircments of state law applicable to arbitration. If 4 member
refuses to abide by an award in arbitration, enforcement of the award
shall be accomplished only in the manner set forth in Part Four,
Seclion 24 and Part Ten, Section 56 of this Manual.

Board Members, in good standing,
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. open-nundedness

» famiilidrity With' state(s) laws and regulations

= receptiveness to instruction/training

» other relevant professional or procedural training

The committee should have balanced representation of
REALTORS®, REALTOR-ASSOCIATE®S, men, and women, and
should include representatives of various racial and ethmc
groups. Committee members should be mature, experienced,
knowledgeable persons of a judicial temperament. It is
suggestcd that, to the extent practical, members of the
Grievance Committee not serve simultaneously on the
Professional Standards Committee or on the Board of Directors
to avoid copflict with the prohibition on serving on more than
one (1) tribunal in the same matier. (Revised 11/96)

Section 39. Selection and Appointment
of the Professional Standards Committee

There shall be a Professional Standards Committee of at Jeast

Board Members, in good standing, of whom at least a
majority shall be REALTORSY, appointed by the President,
subject to confirmation by the Board of Directors. Members of
the Professional Standards Committee shall be selected to serve
on Hearing Panels as required to hear matters of alleged
unethical conduct by Board Members or to provide arbitration
as requested. The comumittee shall annually select its own
Chairperson and Vice Chairperson (or, alternatively, the
President shali annually designate the Chairperson and Vice
Chairperson of the committee).*

In selecting members of the Professional Standards Comunittee,
the President should con31der the following recommended
criteria:

« number of years as a REALTOR®

= number of years in the real estate business.

» primary and secondary fields of real estate endeavor/expertise
. pamczpatlon in post-licensing real estate cducahon
training in the Code of Ethics

position in firm (principal, nonprincipal)

size of firm

common sense

open-mindedness :
familiarity with state(s) laws and regulations
receptiveness to instriction/training

other relevant professional or procedural training

*In Boards with larger memberships, it is desirable for a lager
comrmittee to be named to avoid an overload of work upon any
individual which could result from the greater number of hearings in
these Boards. In such Boards, an uneven number of members from
the Professional Standards Committee may be appointed to constimte
a Hearing Panel for each case 10 be heard. (Revised 11/92)
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The commitiee shonld have balanced representation - of
REALTORS®, REALTOR-ASSOCIATE®s, men, and women, and

should include representatives of various racial and ethnic .

groups. Committee members should be mature, experienced,
knowledgeable persons of a ‘judicial temperament. It is
suggested that, -to - the . extent. .practical, -members -of the
Professional Standards Committes not serve simultaneously on
the Grievance Committes or on the Board of Directors to avoid
conflict with the prohibition on serving on more than one D
tribunal in the same matter. (Revised 11/96)
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Part Nme—The Grievance Commlttee
‘in Arbitration Proceedmgs

Sectlon 40. Auihorlty

The Grievence Committee is established in Part Two, Section 15
and Part Ei'ght, Section 38 of this Manual, which provide in part:

'I7tere wzll be a standing commitiee, known as the Grievance
Board
Members in good standing, of whom at least a majority shall be
REALTORS®. The members of the committee shall be appointed by
the President, subject 1o confirmation by the Board of Directors,
Jor staggered three (3) year terms. The committee- shall
annually select ils own Chairperson and Vice Chairperson (o,
alternatively, the President shall armually designate the
C'hauperson and ch Chaupersan af the commltz‘ee) '

Sectlon 41, Functlon

The function of ‘the Grievance  Committee is clearly
distingnishable from the function of the Professional Standards

Committee. The Professional Standards Committee is similarto

a court. The court adjudicates matters that come before it. The
Professional Standards Committee makes decisions on matters
‘involving ethics or arbitration.

If the fonction of the Professional Standards Cornmittee is
understood as similar to a couzt, the function of the Grievance
Committee can then be understood as similar to that of the
grand jury. A grand jury evaluates potentially criminal conduct
to determine whether the ‘cvidence and testimony presented
warrants indictment and trial.

In a similar manner, the Grievance Committee receives ethics
complaints and arbifration -requests to determine if, taken as
true on their face, a hearing is to be warranted. The Grievance
Committee makes only such preliminary evaluation as is
necessary to make these decisions. While the Grievance
Committee has meetings, it does not hold hearings, and it does
not decide whether members have violated the Code of Ethics.
The Grievance Committee does not mediate . or arbm-ate
business disputes.

In evaluating ethics complaints, the Grevance Committee may
require a written response from the respondent(s). In such instances
the respondent(s) should be provided with a copy of the ethics
complaint and advised that failure to respond may be the basis for
a charge of having viclated Axticle 14 of the Code of Ethics. (See
Form #E-4, Grievance Committee Request for Information [Ethics
Complaint] and Form #E-5, Response to Grievance Comrmitiee
Request for Information, Part Six of this Manual). In evaluating
arbitration requests, the Grievance Committee may request a
writien response to the arbitration request from the respondent(s).
(See Forn #A-5, Grievance Committee Request for Information
[Arbitration Request] and Form #A-6, Response to Grievance
Committee Request for Information, Part Thirteen of this

Manual) If no response is filed within the time- allotted, the
Grievarice Conimittes shall make its deternination 2516 whethér dn
arbitration hearing should be schednled based upon the information
set forth in the arbitration request.

Section 42. Grlevance Commlttee s Hev:ew
and Analysis of a Request for Arbitration

A. Initial action upon receipt of a request for arbitration

Upon receipt of a request for arbitration, the Secretary shall
refer the arbitration request to the Chairperson of the Grievance
Commitiee. The Chairperson shall review the arbitration
request and any evidence and documentation attached. The
Chairperson may assign one or more: members of the Grievance
Committee to review the request and to make any necessary
evaluation. The member(s) may, if necessary, gather additional
information on the matters complained of if additional
information appears necessary to make a knowledgeable
disposition of the arbitration request. The request shall be

_provided to the assigned members by the Board Secretary npon
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instruction from the Chairperson. (Amended 4/94)

The reviewer(s), if appointed, shall complete the assignment
promptly and prepare a report and recommendation for the
Grievance Committee. . After reviewing the report, the
Chairperson shail schedule a meeting of the Grievance
Committee and may instruct the Secretary to provide members of
the Grievance Comumittee with copies of the case file including
the reviewer’s report, if any. At the option of the Board, such file
may be sent to the Grievance Commitiee members prior to the
meeting or may be distributed at the meeting, (Amended 4/94)

B. Consideration by the Grievance Comrmiitee of a requestfor
arbztranon :

In reviewing a request for arbitration, the Grievance Cominittee
shall consider the following:

(1) Is the request for arbitration acceptable in the form as
received by the committee? If not in proper form, the
Chairperson may request that the Elected Secretary or the .
Executive Officer contact the complainant to advise that
the request must be submitted in proper form.

NOTE: If deemed appropriate by the Chairperson, a
member of the Grivance Committee may be assigned to
contact thé complainant and to provide procedural
assistance to amend the yequest or resnbmit a new request
in proper. form and with proper content. The Grievance-
Committee member providing such assistance shall
ensure that only procedural assistance is provided to the
complainant, and that the cormnplainant understands that
the. member is not representing the complainant.
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(2) Are a11 necessary parties namcd i the request for
arbitration? The duty to arbitrate is an obligation of

REALTOR® principels. REALTOR® principals include . sole:

proprietors, partners in a partnership, officers or majority
shareholders of a corporation, or office managers
. (mcludmg branch-office -managers) acting on behalf of
) pnnc:paJs of a real estate firm..(Revised 11/98)

(3) Was the request for arbitration filed within one hundred

eighty -(180) days after the closing of the transaction, if °
any, or within one hundred eighty (180) days-after the

facts constituting the arbitrable matter could have been
known in the exercise of reasonable diligence, whichever
is later? (Revised 4/92)

(4) Are the parties members in good standing or otherwise
entitled to invoke arbitration through the Board’s
facilities? Were the parties members at the time the facts
g1vmg rise o the dlspute occurred?

(5) Is litigation pending in connection w1th the same"

transacuon‘7

" NOTE: No arbitration shall be provided on a matter
pending litigation unless the liigatdon is withdrawn

with notice to the Board and request for arbitration, or

unless the court refers the matter to the Board for

" arbitration.

(GY)V: s fhere any reason fo conclude that the Board would be
-unable to provide an impartial Hearing Panel? ..

(7) If the facts alleged in the request for arbitration were taken

© . as true on thefr face, is the matter at issue related to & real

estate transaction and is it properly arbitrable, i.e., is therc
some basis on which an award could be based?

(8) If an arbitrable issue exists, are the parties required to
arbitrate or is their participation voluntary?

(9) Is the amount in dispute too small or too large for the
Board to arbitrate?

(10) Isthe xﬁatter too legally coinplex, inVolving issues that the
arbitrators may not be able to address in a lmowledgeable
wity?

(11) Is there a sufficient number of knowledgeable arbitrators
‘available? . -

If. all of the relevant questions have been considered, and a
majority of the Grievance Committee conclude that the matter
is properly arbitrable by the Board, the Grievance Committee
shall send the request for arbitration to the Chairperson of the
Professional Standards Committee for arbnrauon by an
arbitration Hearing Panel.

Code of Ethics and Arbitration Manual

C Appeals fram the decision of rhe Grzevance Commmee
reluted to a request for arblmmon

If the Grievance Committee determines that a matter should not £

be arbitrated by the Board because of the amount involved -or
the legal complexity, or for any other valid reason specified in
the Grievance Committee decision and written report, either of
the parties may appeal the decision to the Board of Directors -
within twenty (20) days of the date of notice of the committee,
decision using Form #A-20, Appeal of Grievance Comnhittee
Dismissal or Classification of Arbitration Request; howaverf no
additional information may be added or attached to the form‘"-
The Hearing' Panel can also dismiss the arbitration request
if ‘the Hearing Panel concludes the matter is not axbm-able
(Amended 5/97) . :

Only -those materials which were presented to the Grievance
Commitiee when the Grievance Committee made its decision
will be presented 10 the Board of Directors and considered with
the appeal. The parties to the arbitration (complainant and
respondent) do not have the right to appear at the appeal hearing
before the Directors. In the event a request for arbitration is -
dismissed, any deposit submitied by the comp]amant shall be
returned to the comp]amant. (Revxsed ]1/9] )
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Part Ten—Arbltratlon of Dlsputes

' Sectlon 43. Arbltrable Issues and
Appropnate Partles _

As used in Article 17 of thc Code of Ethics and in Part Ten

of this Manual, the terms “dispute” and “arbitrable matter™ are
dcfined as those contractual issues and questions, and specific
non-contractual issues and questions defined in Standard of
Practice 17-4, including entitlement to commissions and
compensation in-cooperative transactions, that arise out of the
‘business relationships between REALTORS® and between
REALTORS® and their clients ‘and customers, as specified in
Part Ten, Section 44, Duty and anﬂege to Arbxtrate
(Revised 11/96)

A Member Board should detemnnc through adv;ce of legal
counsel:

(48] Whether state law permits an agreement to binding
arbitration in advance of a dlspute or on]y after the chspute
OCCurs, or’ :

(2) If binding arbitration is not recognized and is thus
unenforceable by ‘state’ law. The Board’s arbitration
procedures inpust conform to applicable state law. =

In 2001, Article 17 was amended by the ‘addition of the
following paragraph:

'The obligation o pariicipate in arbitration contemplated by
this Article includes the obligation of REaLTORS® (prinicipals)
tn cause their firms to arbltrate and be bound by any awmd

"This expansion in the scope of Article 17 does not dl]'.lll]‘lJSh the
. personal responsibility of REALTORS® to participate in arbitration.
‘While Atticle 17 obligates REAITORS® to . .". canse their firms to
arbitrate and be bound by any award . .-. | it does not confer
REALTOR® membership status on real estate firms. Mernbership,
and the duties membership imposes including adberence to the
Code of Ethics, is still personal to every REALTOR®.

The change to Article. 17 enhances the dispute resolution
process by increasing the availability of arbitration—and the
likelihood that awards will- be enforceable and paid. In many
instances, the disputes giving rise to arbitration under Article 17
relate to comtracts between REALTORS® firms or between
REALTORS® acting on behalf of -their respective firms. Even
where disputes are -actually between firms, Asticle 17 has
required that arbitration complainants and respondents be
individual REALTORS® (principals), and that awards be rendered
in favor of and against individual REALTORS®- (principals). In
some instances this requirement has resulted in unfair results or
rendered the arbitration process impotent because awards were
uncollectible. Examples include REBALTOR® (principal)
respondents leaving the association’s jurisdiction, leaving the
real estate, business, relinquishing their status as a prmcxpal in
the firm, or being insolvent or “judgment-proof.”

The expansion of Article 17 does not require substantive
changes to the way associations, of REALTORS® conduct
arbitration. It does, however, give both arbitration complainants
and respondents greater latitude in determining who the partles
are and how any resultmg award w111 be made. :

For example, a REALTOR® seeking to invoke arbitration could
name a REALTOR® (principal) in another firm as the sole
respondent; could name multiple REALTORS‘" {principals) in the
other firm as respondents; could name a firm {comprised of
REALTOR® principals) as the respondent; or could name. both
individnal REALTORS® (principals) and their firm as respandents.
In this way, the likelihood of the arbitration process being
thwarted becavse a named respondent is no longer subject
to an association’s jurisdiction before, during or after the
arbitration process, or an award being uncollectible, is greafly

reduced.

Similarly, individual REALTOR® respondents who want either
additional REALTOR® principals or their firms (or both) fo be
parties to the dispute can file an arbitration request against the
original complaints with additional REALTORS® (principals) or
the firm (or both) named as complainants. In such cases both
claims would be consolidated by the Grievance Commlttee and

- all. c]aJms would be resolved in a smgle heanng

Common questlons include:
(1) If only an individual REALTOR® (pnncxpal) is named as the
tespondent in an arbltratlon request, can a Hearing Pane]

ma.ke an award agamst the reqpnndent s firm?

No. Awards can only be made against named parne.s in the
arbltrahon reqncﬁt and agreement.

2 I only'an individual’ REALTQR? (pnncipal)‘is named as the
complainant in an arbitration request, can 2 Hearing Panel

make an award in favor of the complainam’s ﬁrm‘7

No. Awards can only be made in favor | of pzu'ues named in
the arbitration request and agreement.

(3) If an award is made against an individual REALTOR®
(principal), is it enforceable agajnst the respondent’s fim?

Awards are genera]]y enforceable against pames named in
the award

(4) Can I name both a REALTOR® (principal) and- hls firm as
respondems in an arbmanon request" '

Yes.
(5) What is the advantage to maming both a REALTOR®
(principal) and his ﬁrm as respondents in an a:bxtranon

reguest?
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Naming a REALTOR® (principal) as respondeht lets the ' arb:trauon facﬂmes of thc Boardin a busmess dlspute

complainant know who will appear at the hearing, and with a REALTOR® or REALTOR-ASSOCIATE® in another
naming the fiom as respondent increases the chances of firm or with their firm.(or both), whether in the $ame or -
collecting any resulting award. S a different Board, provided the- REALTOR® principal
with whom he is associated joins in the arbitration
) If a REAITOR®'s firm is named as the respondent in an Tequest, and requests the arbitration with the REALTOR®
arbitration request and refuses to arbitrate, who can be _principal of the other firm or with their irm (or both)."
named as respondent in acomplamt alleging that Article 17 " Arbitration in such cascs . shall be bctween tbe
has bcen vm]ated" , o o REALTOR® principals or their firms (or both) RE.ALTQR°
' ' ' . nonprincipals and REALTOR-ASSOCIATE®s who invpke
Any REALTOR‘9 (pdncipal) who holds membership locally . . arbitration in this manner, or who are affiliated wnh a

or who enjoys MLS participatory: rights through the :  respondent and have a vested financial mterest,m the-.
association can be named as respondent. . _ ' outcome, have the right to be present throughout the
» : proceedings and to participate but are not considered to

OF:) only a REALTOR®'S ﬁrm is named as respondent in an . ' be parties. (Amended 05/01)

a.l'bltratlon request, who is served with notices? .
(3) A client of a RearTOR® principal may invoke. the

Any REAITOR® (principal) in the ﬁrm may be served thh arbitration facilities of the Board in a business dispute
notices. - with & REALTOR® principal or the REALTOR®'S firm (or
: ' ' - . both) arising out of an agency relationship, provided
(Revwed 5/01) ‘ o - . the client agrees 1o be bound by the arbitration. ¥n the
event of snch request and agreement the Board will-
Sectlon 44. Duty and an:lege to. Arbltrate arbitrate the dispute subject to the proyisions of
, : - Part Tem, Section 45. A ReaLrOR® principal may
(2) By becoming and remaxmng a member and by sxgmng or - also invoke arbitration against. his client but no
‘ having signed the agreement to abide by the bylaws, of the ~ arbitration may be held without the client’s voluntary
"Board, every member, where consistent with applicable law, agreemment to arbitrate and to be bound by the decmon
binds himself or herself and agrees to. submit to arbitration " (Amended 05/01)
by the Board’s facilities all disputes as defined by Article 17 C
of the Code of Ethics and, as set forth in the provisions of (4) REALTORS® and REALTOR-ASSOCIATE®s who are or were
this Manual, all disputes with any other member, as defined, affiliated with the same firm shall have the same right
under the following conditions. In addmon REALTOR® . to invoke the arbitration faciliies of the Board, -
principals who participate in a Board’s MLS where they do ‘provided each party. voluntarily agrees to the
not hold Board membership, or nonmember brokers and arbitration in writing and the Board finds the matter
nonmermnber licensed or certified appraisers who participate propeily subject to arbitration in accordance with. the
in the Board’s MLS, having signed the agreement to abide - provisions of Part Ten, Seclion 45 of this Manua). This ,
by the Board’s Multiple Listing Service rules and privilege as stated applies to disputes arising when the
regulations binds himself or herself and agrees to submit to parties are or were - affiliated with the -same firm,
arbitration by the Board’s facilities. The duty to submit to irrespective of. the time request is made for such .
arbitration continues in effect even after membership lapses arbitration. (Amended ]1/95) :
or is terminated, provided that the dispute arose while the
respondent was a,Z REALTOR® or ‘an. MLS Parl:tcxpant. ) A REALTOR" principal may mvoke the arbitration
(Amended 5/99) ‘ . . facilities of his Board with a normember -broker,
' . - provided each party agrees in writing to the arbitration
(1) Every REALTOR® of the Board who is a REALTOR® and provided the Board finds the matter properly -
principal, every REALTOR® principal who participates in " subject to arbitration in accordance with the provisions
a Board’s MLS where they do not hold Board of Part Ten, Section 45 of this Manual, However, it
. membership and every nonmember broker or licensed shall be optional with the member as to whether he will
or certified appraiser who is a Participant in the Board’s . submit to a claim to arbitration with a nonmember
MLS shall have the xight to imvoke the Board's ~ broker who is not an MLS Participant. A nonmember
- arbitration facilities in any dispute arising out of the real broker who is not an MLS Participant.or nonmémber
estate business with a REALTOR® principal in another . salesperson shall not be entitled to invoke the
real estate firm or with that firm (or both), or .- arbitration facilities of the Board of REALTORs"
nonmember broker/appraiser or their firm (or both) who (Amended 11/95 ) .

is a Participant in the Board’s MLS. (Amended 05/0] ) .
: » (6) Busmess d:sputes between a REALTOR® principal and a

(2) A ReaLTOR® other than a principal or a REALTOR- - customer. of the REALTOR® principal may be arbitrated
ASSOCIATE® shall have the right to invoke the by the Board if a written contractual relationship has
Code of Ethics and Arbitration Manual 136
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. ‘been created by a REALTOR® principal between a

. customer and a client and provided. all: parties to the
~ dispute (i.e., the customer and the REALTOR®) agree in
. wntmg to arbitrate the dlspute (Amended 11/95)

(b) Where mandatory arb1t.rauon is consistent with apphcable

- state Jaw, the Code of Ethics, Article 17, requires only that
~disputes arising out of the real estate business between
ReALTORS® *. . . associated with different firms . . .” be
arbitrated. 'I‘he various provisions of this Section represent
" the interpretations of . the Professional Standards
- ‘Commiittee with approval of the Board of Directors of the
National Association as to appropriate palicy of a Member
Board in the matter of providing arbitration facilities by the
Board, Thus, Member Boards must provide arbitration
facilities for Board  Members in the types of arbitration
described in the preceding paragraphs (1), (2), and’ (3).
Member Boards may provide arbitration facilities for the
additional types of arbitration described in the preceding
paragraphs (4), (5), and (6). However, Member Boards
shall not establish any mandatory requirement of its Board
Members to arbitrate in. the circumstances described in

paragraphs (4), (5), and (6). No arbitration shall be initiated

- by the Board and no arbitration shall be undertzken by the
Board unless it determines the dispute is properly arbitrable
in accordance with the provisions of Part Ten, Sechon 45

. of this Manua] {Revised 1]/96) :

Section 45 Board’s nght to Declme
Arbitratlon

(a) X cither the Grievance Committee or the arbitration panel

selected in the manver hereinafter provided determine that
because of the amount involved or the legal complexity of
the dispute the dispute should not be arbitrated, the
arbitration shall antomatically terminate unless either of the
parties to the dispute appeals the décision to terminate the
proceedings to the Board .of Directors in' writing within
twenty (20) days of the date of notice that the Grievance
Committee or the arbitration panel declined to continue the
proceeding using Form' #A-20, Appeal of Grievance
Committee Dismissal or Classification of Arbitration
Request; however, no additional information may be added
or attached to the form. The Hearing Pane] can also dismiss
the arbitration request if the Hearing Panel concludes the
muatter-is not arbitrable. The written appeal and those
materials and information which were available to the

Grievance Committee or the arbitration. Hearing Panel.

‘when the decision to discontinue arbitration was made will

to them. However, if the Board of Directors decides that the
arbitration should proceed, the matter shall be remanded to
the Gneva.nce Committee or the arbitration panel for
further proceedm gs. (Remsed 5/97)

{b) The Presxdent may appoint a panel of Du:ectors, actmg on ﬁn

behalf of the Board of Directors, 1o hear the appeal, Any
appesl panel so appointed must be composed of at least five
(5). Directors or 2 quorum of the Board of Directors,
whichever is less, (Alternatively, the appeal may be heard .

by the Board’s Executive Committee.) The decision of the

appeal panel (or Executive Committee) is final and not
subject to further review by the Board of Du-ectors
(Revised 11/9] )

(c) If an otherwise arbitrable matter is the subject of civil

litigation, arbitration shall not take place unless the
litigation is withdrawn or reférred to the Board of Direclors
by the court for arbitration in accordance with Article 17, In
instances where the arbitration is mandatory (as defined in
Part Ten, Section 44 of this Manual), the failure to arbitrate
may result in 2 charge al]eging violation of Articlc‘ 17:

(d) If ejther party 10 an arbitration request believes that the

Gnevance Comimittee has incorrectly classified the issue
presented by the request (“mandatory” or “voluntary”
arbitration situation), the party has twenty (20) days from
the date of receipt of the Grievance Committée’s decision
to file a written appeal of the Grievance Cornmittes’s
derérmination using Form #A-20, Appeal of Grievance
Committee Dismissal or Classification of Arbitration
Request; bowever, no additional information may be added
or attached to the form. "Only thosc materials and
information which were available to the Grievance
Committee whén the Committee made its determination
will be presented to the Directors and considered
with the appeal, The comiplainant and respondent do not
have the right to appear at the hearing before the Directors,
In the event of such an appeal, the Grievance Comunitlee
must report its written conclusions to the Board of
Directors. If the Directors determine that the arbitration
request was incomrectly classified, they shall reclassify the
request as either “mandatory” or “voluntary” arbitration
and refer it to the Secretary for appropnate processing.
(Revzsed 5/97)

Section 46. Duty to Arbitrate Before State
Assomation ‘ o

By becoming and/or remaining members of this Board, all
members bind themselves and agree to submit to arbitration by
the arbitration facilities of the (state) Association
of REALTORS® any .dispute wu’h a member of any other local
Board or (state) Association of REALTORS®,
provided: : Co :

be presented to the Directors and considered with the
appeal. The complainant and respondent do not have the
right to appear at the hearing before the Directors. In the
event of such an appeal, the Grievance Committee or the
arbitration panel shall report its conclusions in wiiting to
the Directors and, if the Directors concur, the arbitration
shall terminate and the parties shall be relieved of their
obligation to arbitrate. In this event, or in the case of no

(1) The dispute is a dispute as defined and for which arbitratim_l
appeal, any deposits made by the parties shall be returned '

is required by Artcle 17 of the Ciode of Ethics, and
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T (2) The ________(state) Association of REALTORS® has
" established facilities for such arbitration.*

‘ Disputes as defined in Article 17 of the Code of Ethics requiring

arbitration between members having no commonality of Board

- membership or-MLS -participation -may- be -submitted - and
conducted under the procedure established in Part Eleven of
this Manual, subject to such modification as may be requxred by
applxcable state law. {Revzsed 11/98)

The method set forth in Part Eleven may also be utilized for - ‘

the conduct of arbitration between Board Members of different
Boards of different states, subject to the. parties’ voluntary
agreement in advance to accept the place, date, and time
established by the arbitration pane) thus chosen for a hearing,
and to pay all costs of such arbitration as may be dirccted by the
panel, and further subject to appliceble state law of the
_respective states permitting such binding arbitration.

Section 47. Manner of lnvokin_ﬁ Arbitration

Section 44 of this Manual may request arbitration by the
Board. A request for arbitration shall be in writing (Form
#A-1 or #A-2, Request and Agrecment to Asbitrate, Part
Thirteen, or any other appropriatc form permitted by law),
must be signed by the complainant, must indicate the nature
of the dispute and the amount in dlspute, and must be

" accompanied by the required deposit of $ ek
Requests for arbjtration must be filed within onc. hundrcd
eighty (180) days after the closing of the transacuon, if any,
or within: one bundred eighty (180) days after the facts
constituting the arbitrable matier could have been known in
the exercise of reasonable diligence, whichever is later.
Boards may provide mediation even if arbitration has not
been requested provided the mediation is requested within
one hundred eighty (180) days after the closing of the
transaction, if any, or within one hundred eighty. (180) days
after the facts constituting the arbitrable matter could have

.been known in the exercise of reasonable diligence,
whichever is later. (Revised 11/00) N

¥The State Association as a Member Board of the National
Association has the obligation to establish arbiiration procedures
and facilities consistent with applicable state law, as required by the
Constitution, National Asscciation, Article TV, and by Article 17,
Code of Ethics of the National Association, for individual members
of the State Association.

#+Thig fee should not be so high as to deter parnes from arbmauon
This amount shall not exceed $500. Where a party(ies) from the
same firm is involved in more than one related reguest for
arbitration, and the claims will be consolidated ‘and rcsolved in a
single hearing, no more than one deposit or filing fee may be
required of that party(ies). When a REALTOR® requests arbitration to
determine ‘which of multiple respondents is entitled to disputed
funds, or where a party makes no claim to the disputed funds, that
party may not be assessed an arbitration filing fee. (Revised 11/96)
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a (a) Any person authorized by the provisions. of Part Ten,
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Suspension of filing deadlines: If the Board’s informal
dispute resolution processes (e.g., ombudsmen, mediation,
etc.) are invoked or initiated by a complainant (or potential
complainant) with respect to an otherwise potentially
arbitrable matter that becomes the subject of a subsequent
arbitration request, the one hundred eighty (180) day filing
deadline shall be suspended beginning with the date of the-
complainant’s {or polential cornplainant's) rFqL'lest for
informal -dispute resolution service or assistance and sha]l
resume when the informal dispute resolution procedures’
are concluded or terminated. Questions about when
informal dispute resolution began or ended will'be..
detenmned by the Board President or--the Presuiems
designee. (Adopted 11/00)

(b) The Secre;ai-y “shall prompily refer the request - for

(©

arbitration o the Chairperson of the Grievance Committee

for determination by the Committee within

days as to whether the matter iy subject to arbitration.
(Revised 11/98) .

The function of the Grievance Committee 1:s to make only .
such preliminary review and evaluation of the request for
arbitration as is required to determine (1) whether the

-matter is properly arbitrable; (2) whether arbitration is

mandatory or voluntary based upon the requirements of
Part Ten, Section 44 of this Manual; and.(3) whether the
proper parties are named in the request for arbitration. The
Grievance Committee does not hold hearings and does not
determine entitlement to awards.

The Grievance Committee may request the party(ies)
named as respondent(s) in the request for arbitration to
provide the Grievance Committee with a written response
to the, request.for arbitration within days. (SeeﬁD
Form #A-5, Grievance Committee Request for Information
[Arbitration Request] and Form #A-6, Response to '
Grievance Commitiee Request for Information, Part
Thirteen of this Manual.) If no response is filed within the

time allotted, the Grievance Committee shall' make its

determination as to whether an arbitration -hearing should
be scheduled based upon the information set forth in the
request for arbitration. (Revised 11/98)

I the Grievance Committee finds the matter properlyﬁn

-subject to arbitration, the Chairperson shall refer it back to

the Secretary with instructions to arrange a . hearing,
notifying - the parties - of the Grievance Committee’s
decision, informing the parties as to whether the arbitration
is mandatory or voluntary {and, if voluntary, of .the date
certain by which the respondent is requested to inform the
Board of his decision) and informing the parties of their
ability to challenge the classification (see Section 45[d], -
Board’s Right to Declinc Arbitration). The Secretary shall
notify the respondent within five (5) days of receipt of the
Grievance Committee’s instructions by mailing a copy: of
the request for arbitration, the Notice to Respondent
(Arbitration) (Form #A-3), and two (2) forms for responsc
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(Form #A-4, Response and Agreement to Asbitrate, Part
~Thirteen), with directions fo complete and retum the
written response and -deposit amount of § * within
fifteen (15) days from the date of mailing to respondent.
The Secretary shall concumrently mail to each of the parties
4 list of names of members of the Professional Standards
Committee (see Part Seven, Section 27, (a) through (f),
Qualification for Tribunal; Part Thirteen, Form #A-7,
- Notice of Right to Challenge Tribunal Members; and Form
#A-8, Challenge to Qualifications- by Parties to Panel

Members). Within fifteen (15) days from the date the names

are mailed to the parties, the Professional Standards
Committee ‘Chairperson shall appoint from the names not

successfully challenged by either party thrée (3) or more -

arbitrators who will hear the dispute. The Chairperson shall
also select one of the panel members to serve as

" Chairperson of the Hearing Panel. Any Hearing Panel muost’

have an odd number of members. At least two (2) shall be
REALTORS®, and in the event a REATTOR-ASSOCIATE® or
REALTOR® other than a principal has invoked the arbitration
- through the REALTOR® principal, or is affiliated with the
respondent, and has a vested interest in the outcome of the

proceeding, one (1) of the arbitrators must be a REALTOR-

AssOCIATE® or REALTOR® other than a principal. It shall be a

‘membership duty of anyone so appointed to serve as an

- arbitrator unless disqualified. The Professional Standards
Comunittee Chairperson shall select the-Chairperson of the
Hearing Panel, who shall possess the powers of the neutral
arbitrafor within the meaning of the arbitration

- statutes.** A party will be deemed to have waived all

" objections to any person whose pame he does mot
challenge. ¥f challenge to members of the Professional
Standards Commiittee results in an insufficient number of
members to constitute a panel; the President may appoint

-other ‘qualified Board Members to serve as panel members.
No arbitration may proceed without three (3) or more
arbitrators not disqualified pursuant to Part Seven, Section
27, Qualification for Tribunal. (Revised 11/98) '

¥ the Grievance Committee dismisses the request as being
unworthy of further consideration, the decision may be
appealed ta the Board of Directors within twenty (20) days
from the date of the Board’s notification of the Grievance
Committee’s decision using Form #A-20, Appeal of
Grievance Committee Dismissal or Classification of

Arbitration Request; however, no additional information’

may be added or attached to the form* Only those

materials which were presented to ‘the Grievance

‘Cominittee when the committee made its decision will be

‘presented to the Board of Direciors and considered with the
appeal, and the complainant and respondent do not have the

right to appear at the heariig before the Directors.-In the

case of a dismissed arbitration request, the deposit shall be

returned to the complainant. If the Directors determine that

the arbitration request was improperly dismissed they shall

refer it to the Professional Standards Committee for

hearing. If the Directors determine that the request was

mproperly classified, they shalt reclassify it appropuate]y )
Upon' determination of the Directors that the arbitration
request should be referred for Nearing, the Secretary shall at
that tie  provide a copy of the response 1o the complainant
if one had been submitted for review by the Gnevance
Commlttee (Revzsed 11/98) '

(&) Boards are required to , offer mediation as a preliminary,

voluntary altemative to arbitration. Where mediation is

“offered prior to review of an. arbitration request by the
Grievance Committee and “one or more of the partes

declines or the mediation ‘attempt is unsuccessful, the

parties will not again be offered mediation. If a party

requests a second opportunity to mediate, a second

mediation can be- scheduled at the discretion of the

Association. (See AppendeV to Part Ten, Mediation as a

Serv:ce of Membcr Boards ) (Revued 1]/03 )

(e) Dismissal of an ‘arbitration request by a Board of

REALTORS® does net prohibit REALTORS® from exercising
other remedies, including litigation, that may be avaﬂable_
to them (Adopred 5/99)

Section 48. Submission to Arbitration

(a) Submission of a dispute to arbitration by the Board shail J7a5)

consist of signing and delivering to the Secretary either a
request or response form provided by the Board (Form
#A-1 or #A-2, Request and Agreement to ‘Arbitrate, or
Form #A-4, Response and Agreement to Arbitrate) or any
- other’ similar writing permitted by law and making the
appropriate deposit of § (not to exceed
$500).%* Agreements to"arbitrate are irrevocable except as
otherwise provided under state law. (Revised 05/01}

*This fee should.not be so high as to deter parties from arbitration.
This amount shall not exceed $500, Where a party(ies) from the
same firm is involved in more than ope related request for

" arbitration, and the claims will be consolidated and resolved in a
single hearing, no more than one deposit or filing fee may be
required of that party(ies). When a REALTOR® requests arbitration to
determine which of multiple respondents is entitled to disputed

funds, or where a party makes no claim to the disputed funds, that

party may not be assessed an arbitration filing fee. (Revised 11/96)

* #*As an alternative, the Board may, as a matter of Board procedure,

elect to have the Board President appoint the Chalrperbon of each
Hearing Panel.

139

*Any member of a Grievance Committee who is a member of the

Board of Directors shall not sit as a Director during any appeal from.
a decision qf the Grievance Committee, nor shall such individpal
participate in any vote of the Directors with respect to such matters.

*¥Where a party(ies) from the-samie firm is involved in more than one

related request for arbijtration, and the claims will be consolidated
and resolved in a single hearing, no more than one deposit or filing
fee may be reguired of that party(ies). When a REALTOR® requests
arbitration 1o determine which of multiple respondents is entitled to
disputed funds, or where a party makes no claim to the disputed
funds, that party may not be assessed an arbltrahon ﬁlmg fee.
(Revised 11/93)
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NOTE: The circumstances under which Member Boards may
conduct arbifration will vary based’ upon state arbitration

statutes and case law. Member Boards should consult with
Board or State Association legal counsel and select the

appropriate procedure from those listed below as Options #1,
#2, and #3. No arbitration hearing may be held in the absence
of the comp]amant, and no award miay be rendered wzlhout a
hea.nng on the merits. (Revised 11/91) '

In any instanee where arbitration has been conducted and an
award rendered under Option #2 or #3 of this Section; where
the amount requested by the party initiating the arbitration has
been awarded and where the respondent has failed to make the
specified deposn it shall be the responsibility of the respondent
. to pay an amount equal to the deposit to the Board within ten
(10) days of receipt of notice from the Board requesting
payment. Where the respondent has not made the deposit and a

partial award is made, the respondent shall pay 1o the Board an .

amount to be determined by the Hearing Pane] that will not
exceed the deposit originaily made by the complainant. Failure
to make such payment on a timely basis, npon receipt of a

request from the Board, shall be treated in the manner specified

in the Board’s bylaws for failure to satisfy ﬁnanc;a] obligations
to the Board. (Adopted 5/88)

Option #1

(b} Arbitration shall not pmceed nnless the mgned Response
and Agreement Form (Part Thirteen, Form #A-4) and
deposit ampunt have been received from the respondent

and the respondent appears and takes part in the hearmg _

(Revzsed 11/05).

Option #2

() In the event the respondent fails to sign and retarn the
Response and Agreement Fomm (Pa_rt_ Thirteen, Form
#A-4), or fails or refuses to make the required deposit,
arbitration may proceed, and a valid award may be rendered
if the respondent appears and takes part in the hearing.

NOTE: This op(ion may be Adopted only Where state law
permits arbitration to proceed in the absence of signed
erbitration agreements. The advice of legal counsel should be
obtained to determine whether Board membership creates an
enforceable obligation to arbitrate under the circumstances
established in Part Ten, Section 44 of this Manual,

Option #3
{b) In the event (he respondent fails or refuses to sign the

Response and Agreement Form (Part. Thirteen, Form.

#A-4), fails or refuses to make the required deposit, or fails

or refuses to take part in the arbitration heering; the
arbitration hearing may be scheduled and conducted in the

absence of the respondent, -

NOTE: Arbitration in the absence of a respondent may take
place only where permitted by state statute or case law. In such
instances, the Board should ensure that all preliminary
procedural steps, including the provision of adequate’ prior

Code of Ethics and Arbitration Manual .

notice, are complied with. In the event a respondent fails fo
appear, it is strongly recommended that an attempt be made to
determine whether the failure to appear is because of the
respondent’s rtefusal to arbitrate or due to- unforeseen
c1rcumstances {Revised 11/91) -

Where é:bitrziu'on lakes pl'rice ina respondent’s absence, the .

respondent is still entitled to be representcd by legal counsel.
Counsel ‘may make opening and closing stateménts; -call
witnesses; cross-examine witnesses called by other parties; pnd'

. introduce affidavits, documents, and other admissible relevant

evidence. Counsel may not testify to events and facts of which
counsel has no firsthand knowledge. Hearing Panels shouid be-
instrocted by the Chair that counsel’s arguments. do. not
constitute testimony. (Adopted 11/98)

Section 49. lnitial Ac_tioh by Diréctors _'

If the complainant a]leges that a member has 1mpr0pcrly

ey

refused to submit a dispote to arbitration, the complaint shall £

not be referred to the Grievance Committes or a Hearing:Panel,
but shall be brought before. the Board of Directors at the next
regnlar meeting or at a special meeting called by the President
for that purpose. The procedures for notices, time of notice, and
hearing prescribed for matters before a Hearing Panel shall
apply. The sole question of fact for the Directors to decide will
be whether the respondent has failed to submit.an arbitrable
matter to arbitration in violation of Article 17. (Revued I]/PS)

There can be no charge that there has been 2 refusa] to arburate
until the Grievance. Committee determines the matter is
arbitrable and of a mandatory, nature and the respondent fails to
submit to arbitration before the Board, (Adopted 11/95) .

- Upon detemunat:on that the member has refused to arbitrate a

properly arbitrable matter, the Board of Directors may direct
the implementation of appropriate sanction and should, if it has

- reason to believe that the imposition of sanction will become

the basis of litigation and a claim for damages conseguent to
such sanction, delay the effective date of implementing the
sanction to a date following receipt by the Board of a judicial
decision in a petition for declaratory relief filed by the Board to
confirm the propriety of its action.

On the other hand, if the eomplai'nt against the member is that,
having properly submitted a dispute to arbitralion, the member

referred to the Grievance Committee as a violation of the Code
of Ethics unless it reflects an established pattem or practice of
noncornpliance with the commitment to arbitrate. A refusal to
abide by an award in arbitralion should be enforced in: the
manner set forth in Part Ten, Secuon 56 Arbnranon of
Disputes. * (Rewsed 9/87) o

*Refer to Appendix 1l to Part Ten for the rationale for use of judicial
enforcement of arbitration awards when a Board Member refuses to
pay an award in arbitration,
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Section 50. Prehmmary Judicial Determination
Prior to Imposition of Dlsc1plme

QD If the Bua:d of Directors has reason to believe that the imposition
of a proposed sanction will become the basis of litigation and a

clairi for darmages; it may spécify that the discipline shall becomme
effective upon entry of the firial judgment of a court of competent
jurisdiction in a suit by (he Board for declaratory relief declaring
that thc discipline proposed violates no rights of the member.*

Sectnon_ 51. Arbitration Hearing

() Not sooner than fifteen (15) days nor later than twenty-one
(21) days afier mailing notice to the respondent of the
request for arbitration, the Secretary shall mail to the
complainant a copy of the response and respondent’s

- affirmative claim, if any. (Revised 11/98)

In the case of an arbitration request involving issues related to
areas of the real “estate business such as commercial,
‘investment, industrial, etc., where there is an insufficient
oumber of qualified practitioners on the Board's Professional
Standards Committee to provide a representative peer panel,
the Board President shall appoint other Board Members
qualified in that field to serve a5 panel members. If the Board
President js unable to identify a sufficient number of qualified

members to serve on a panel, the President shall report that -

fact to the Directors at their next regularly scheduled meeting.

It the Board of Directors concurs, the request shall be refened '
* 1o the State Association pursuant to Part Fourteen ‘of this

Manual. If the State Association is umable to provide a
representative peer panel, the parties shall be released from
their obligation to arbitrate. (Revised 11/98)

(b) The Secretary shall inform the parties of the date, time, and

place of the hearing established by the arbitrators (or the
Chairperson of the Professional Standards Committee) (Form
#A-9, Official Notice of Hearing, Part Thirteen).** The
arbitration request and response, if any, shall be provided to

Hearing Panel members prior to the hearing. Such time period -
(as deterniined by the Board of Directors) and
shall be adhered to for all hearings. Board’s conducting -
arbitration must glso provide all parties and panel members
with the-Arbitration Guidelines prior to commencement of any

shall be ;

arbitration hearing. The parties shall be given at least twenty-
one (21) days’ prior notice of the hearing, but appearance at a
hearing. without cbjection by a party will constitute a waiver
of any defective notice of the hearing. The arbitrators may
recess the hearing from time to time as necessary and, on

" request of a party or upon the arbitrator’s own motion, may
postpone the hearing for not mare than thirty (30) days, unless
otherwise agreed to by the parties. (Revised 11/96)

*Refer to Rationale of Declaratory Rehef Pmcedure provnded in
Appendix IV to Part Four. - ’

#+Form .#A-10, Outline of Procedure for Arbitration Hearing, Part
Thirteen, sbould accompany the notice of the heanng or be
otherwise provided to the parties prior to the hearing.

(c) Upon notice by the Secrerary, the parties to the dispute shall
with diligence present to the arbitrators in writing such
statements and proof which they deer necessary to Support
their claims. Proof may be submiwned in the form of
affidavits or otherwise. The Hearmg Panel of arbmators
may require that statements be verified by affidavits or that -
accuracy or authenticity of any documents ‘or other papers
submitted be verified by affidavit. At the hearing, the
arbitrators shafl receive any further written Statements,
documents, or other papers, shall hear oral testimony #nd
determine what personal appearances shall be made by the
parties, and shall regulaté the holding of hearings.* The
Hearing Panel may receive and comsider any evidence they
deem material and proper, mcludmg evidence of
accountants and other experts. Each party is responsible for

‘the expenses of expert wimesses he calls. Parties to
arbitration shall be entitled 1o have legal counsel present at -
any hearing. Each party is’ respons1b1e for the expenses of
his respective counsel. : :

Section 52. Settiement

The parties to an arbitration may settle the issue between them
by ‘agreement 4t any time. In such event, upon notification to

.theé Secretary, the arbitration proceedings shall be tenmnated

and the termmatmn shall be recorded in the file.

A porhon of each party’s deposn may be retained by the Board
to cover the costs incurred by the Board up to the point of
setflernent of the dispute.

Secﬁon 53."The Award

(a) The award of the arbitrators (Form #A-12, Award of
Arbitrators, Part Thirteen) shall be made as soon as
possible after the evidence is presented. The award shall be
in writing ahd signed by the arbitrators or 2 majority of them,
shall state only the amount of the award, and, when so signed

- and served on each of the p'arﬁes;-“ShaH be valid and binding-
and shall not be subject to review or appeal. Any award
rendered may not be greater than the amount in dispute, may
not include punitive damages, may not include anomey S
‘fees unless expressly provided for in the agreement giving
rise to the dispute, and may not include interest unless called
for in the arbitration agreement and permitted by state law.
Notwithstanding the foregoing, a party to an arbitration
proceeding may appeal to the Board of Directors only with
respect to such alleged irregularities ocourring in the conduct
of the proceeding as may have deprived the party of
fundamental “due process.” (Revised 4/98) ' o

(b) After the award has been served upon each of the‘pa‘.rties
they have twenty (20) days to request procedural review of
the arbi trahon hearmg pmcedure by the Board of Dlrectors

- #Such hearings should be conducted according to Part Twelve,

Conduct of an Arbitration Hearing.
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If no such review is requested, the award becomes final and
binding following the twenty (20) day period. However, if

. procedural review is requested, the award is not considered .
final and binding wntil after the Board of Directors has.

concluded that the hearing was conducted in a manner

 consistent with the Board’s procedures and. the parties had

 been afforded due process.

NOTE Adopﬁoh of Section 53(c)~(f) is at the option of
each Member Board. S . .

{¢) If an award has been.rendered, the ﬁonpfevz;ﬂing pé.rty

must, within ten (10) days following receipt of the award,
either (1) pay. the award to the party(ies) named in. the
.award or (2) deposit the funds. with the Board Secretary or
" Board Executive Officer to be held.in a special Board
escrow account maintained for this purpose. Failure to
. satisfy the award or to deposit the fands with the Board
* within this time period may be considered a violation of a
membership duty and may subject the member to

disciplinary action at the discretion of the Board of .

Directors. (Adopted 11/87)

" The nonpr;vai]ing party _sha].lhaﬁ;g twenty (20) days

following service of the award 1o request procedural review
“of the arbitration hearing procedure or to have, legal counsel

notify the Board Secretary or Executive Officer that a legal
- challenge to the validity of the award has been initiated.
. (Adopted 11/87) -

(d) If a request for procedural review of the arbitration
procedure is received within twenty (20) days, the funds
deposited with the Board shall be retained in the Board’s
escrow account until the review is comgpleted. If the
arbitration award is confirmed by the Board of Directors
following the conduct of the limited procedural review,
the nonprevailing party shall bave an additional fifteen

. (15) days to institute an appropriate legal challenge to
the validity of the arbitration award. In such case, the
nonprevailing party.shall also cause legal counsel to
advise the Board in writing that a suit challenging the
validity of the arhitration award has been filed during
this additional fifteen (15) day period. After fifteen (15)

-days, if written notice of a suit challenging the validity
of the arbitration award bhag not been received by the
Board, the funds shall be released from escrow and paid
to the prevailing party. If written notification is received
during the fifteen (15) day period, the funds will be held
in escrow pending the determination of the matter by a
court of competent jurisdiction. (Adopted 11/87)

If the nonprevailing party does not request the Board to
conduct a procedural review of -the- arbitration hearing
process during the twenty (20) day period following
service of the award, then written notification that a legal
challenge has been instituted must be received within the
twenty (20) days following service of the award. Failure to
provide written notification that a suit challenging the
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validity of the award has been filed within twenty. (20)
days following service of the award will result in the.
award being paid from the Board’s escrow 'to the
prevailing party. (Adopted 11/87) ., JL

-(€) Any failure to make the necessary deposits with-the Board

shall be referred to the Beard of Directors for action at their -

| mext meeting or at a special meeting called for that purpose.
The party failing to make the deposit on a timely basis sha]l
be advised of the date, time, and place of the meeting and
shall have an opportunity to -explain, why the .required
deposits were not made on a timely basis. The Bogrd'ofw.

" Directors may, at its discretions impose discipline or iy
give the party an additional period to make the required
deposits. The Directors may also stipulate - appropriate
discipline to be automatically imposed if the party fails 10
make the deposit within the time established by the
Directors. (Adopted 11/87) o

® Any interest accrued on the escrowed funds shall become
‘'the property of the party to whom the funds are.ultimately
released by the Board. (Adopted 11/87) o

Section 54. Costs of Arbitration

The deposits of the parties shall be nsed by the Secretary to
cover the costs of arbitration as it may be tequired. Any portion
not nsed specifically to cover the costs of the arbitration shall
go into the general operating funds of the Board of REALTORS®. *
When a REALTOR® requests arbitration to determine which of
multiple respondentis is entitled to disputed funds, or where a
party makes no claim to the disputed funds, that party may not .
be assessed an arbitration filing fee. (Revised 11/95). -

NOTE: At the option of each Member Board procedures
providing for alternative disposition of arbitration deposits may &
be adopted. These can include returning the deposit to any
prevailing party or returning a portion of the deposit to each
party should the award rendered be an amount other than that
requested by any of the parties. In any instance where return of
part or all of any party’s deposit is involved, disposition of such
deposits shall be determined by the arbitrators. (Adopted 11/95 )

Section 55. ‘Request for Procedural Review
by Directors e L

(2) A written tequest for procedural review of the arbitration -
hearing procedures raust be filed with the President within
twenty (20) days afier the award has been served .on the
parties and be accompanied by a deposit in the sum of
5 . (not to exceed $500). The request for procedural

*In cases of arbitration not mandated by the Board, and in which the
Board provides- arbitration as a service to the parties voluntarily
seeking arbitration, the Board may recaver its legal fees as it deems.
appropriate. . - :
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review should cite the alleged procedural deficiencies or other

irregularities the party believes constitute a deprivation of dus
process ‘(e.g., fraud, coercion, bias, prejudice, evident
partiality, etc.) on the part of Hearing Panel members or others

, acting ‘on 'behalf of the Board. The request for procedural

review shall be reviewed by the Board President or the
President’s designee only for the purpose of determining
whether the request stales any legitimale basis for
consideration by the Board of Directors. If determined to be
insufficient, it shall be returned to the requester accampanied
by an explanation and a request for additional detail to be
received by the Board within ten (10) days of notice. This
initial administrative review is not a decision on the merits of
the request for procedural review but is intended only 10
ensure compliance with the requirement that the request cite
the alleged procedural deficiency or irregularity on which the

request is based and which will be presented to the Board of :
Directors for its consideration. All requesis for procednral
review received by the Board must be considered by the’

Board of Directors, ard only the bases raised in the written

request for procedurdl review may be raised durmg the '_

review before the Directors. (Amended 5/05 )

(b) When a request for procedural review (as originally filed if

- in proper form, or as originally filed if no afmendment is
submitted, or as amended even if still deemed to be
lacking) is received, the Secretary shall immediately send a
copy to the other party, notify all parties of the time and

_place of the review by the Directors at least ten (10} days in

. advance (including challenge Forms #A-7 and #A-8, Part
Thirteen of this Manual), and bring the matter before the
‘Directors for review at their next regular meeﬂng OF at a
special mecting called by the Seécretary for that purpose.

The Secretary shall provide to the Directors, in advance, a .

copy of the request for procedural review or the amended

request for procedural review, if any, and the President’s’

correspondence, if any. The Directors shall be advised that

the information provided is confidential and not to be

discussed with others at any time. (Revised 11/91)

£ (c) The requeét for prodedura] réview may be heard by a panel

of Directors appointed by the President for that purpose (or, *
alternatively, by the Board’s Executive Committee). Five

(5) Directors or a quorum’ of the Board of Directors,
whichever is less, shall constitute such panel, which shall
act on behalf of the Board of Directors. The decision of the

panel (or Executive Committee) shall be final and bmdmg .

and shall not be subject to° further review by the Boa.rd of»

Directors. (Revwed 11797 )

(e) The Board of Directors shall not hear an appeal with
respect to the mexits of an arbitration award, and shall not,
or appeal, review such evidence offered with respect to the
merits of that award, except as soch evidence may bear
upon a claim of deprivation of due process. The Directors
shall render their decision promptly. This decision may be

10 adopt the award of the arbitrators or to overturn the
award based on a substantial procedural error in the
arbitration hearing process that resulted in a denial of due

"process or on a detcrmmatlon that ‘the member was

"-otherwise deprived of due process. (Revzsed 11/88)

(f) If the Directors determine that a substantial procedural
emor occurred or a member was otherwise deprived of due
process, the Directors shall invalidate the original
arbitration award and direct that the matter be referred to
the Professional Standards Comumittee for a hearing on the
merits before a different Hearing Panel, or, alternatively,
the Directors may release the parties from their obligation
to arbitrate if the Directors conclude that the Board will bc
unab]e to 1mpanal an nnpamal Hearing Panel

(g) After all procedural remedies provided for in the Board’s
procedures have been exhausted, a member is not
precluded from asserting any legal rights to which he is
entitled. Assertion of such legal rights in the courts doesnot
violate Article 17 of the Code of Bthics. The exercise of
such legal rights by a ‘member would result in judicial
review similar 1o that set forth in Part Ten, Section 56 of
this Manual, Section 56 recommends that, in instances
where a member fails to comply with an award, the award
recipient seek judicial enforccment, which results i
judicial review, and, absent any showing of deprivation of
due process, the judicial review will generally affirm the
award rendered through the arbitration process and will
enable the recipient to have it enforced (Revzsed J]/88)

Sectlon 56 Enforcement

The judgment of any 'competent courtofrecordin __ J7a)
(state), state or federal, may be rendered updn the award. Fa
member fails to comply with an award, the recipient to whom

the award has been rendered by the arbitration panel shall be
advised by the Board to seck judicial enforcement and to
request reimbursement of legal fees incurred in seekmg

enforcement. At the distretion of the Board of” Directors, the

Board may support the request for judicial enforcement in the
court, and at its furthier discretion, the Board may reimburse the

* individual for costs incurred -in seeking such judicial .
* enforcement if the court does not grant reunbursement of legal ‘

(d) Atthe procedural review hearmg, the party ﬁlmu Lhe request .

will have an opportunity to explain the bases on which the

‘party is requesting that the award of the arbitrators be.

overtummed. The Cha1rperson of the arbitration panel will
have an opportunity to respond 10 the allegations. The other

party shall have the opportunity to present to the Directors -

reasons why the arbitration Hearing Panel’s award should.

not be overturned. (Revised 11/88)
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Append|x | to Part Ten

Arbltrable Issues

Article 17 of the Code of Ethjcs provides:

liv the event of contractual disputes or specific non-
Cbntfacrual disputes as defined by Standard of Practice 17-4
between REALTORS® (principuls) associated with different
firms, arising out of their relationship as REALTORS®, the
REALTORS® shall submit the dispute to arbitration in

inc]udinu the former U.S. Supreme Court Chief Justice Warren
Burger have endorsed arbitration as a method of reducmg the
litigation backlog i the cxvrl courts, .

t
To conduct arbitration hearmgs, Boards of REALTORS®, acting
through their Grievance Committees and Professional Standards

+ Committees, must have a clear understanding of what constitutes

accordance with the. regulations of their Board or Boards

rather than lmane the matter.

In the event clients of REALTORS® wish to arbitrate
contractual disputes arising out of real estate transactions,
REALTORS® shall arbitrate those disputes in accordance with
the regulations of their Board, p)ovzded the clients agree 1o
be bound by the decision.

The obligation ta partlczpate in arbitration conternplated by

this Article includes the obligation of REALTORS® (principals) .

1o cause their firms to arbitrate and be bound by any award.
(Revi.red 1/01) :

Part Ten, SBCUOI] 43, Arbltrable Issues, in this Manual
provrdes in part:

As used in Article 17 of the Code-of Ethics and in Part Ten
nfthis Manual, the terms “dispute” and “arbiirablé matter”
refer -to contractual issues and questions, aizd certain
specific non-contractual issues and guestions outlined in
Standard of Practice 17-4, mcludzng entitlement to
commissions and compensation in cooperative transactions,
that arise out of the business relationships between.
REALTORS®, and between REALTORS® and their clients and
customers, as specified in Part Ten, Section 44, Duty and
Privilege to Arbitrate. (Revised 11/96) '

Part Nine, Section 42, Grievance Coﬁﬁﬁirtés 's Review and
Analysis of a Reguest for Arbitration, provides, in pa.rt, in
subsectmn (b): .

If the facts alleged in the request for arbitmtz:an‘ were taken

as true on their face, is the matter at issue related to a real -
estate transaction and is it properly arbitrable—i.e., is there

some basis on which an award could be based? .

Despite the 'g'l.lida.nce provided in 'thé_. above-referenced sections

of the Code of Ethics and Arbitration Manual, questions. ..

continue to arise as to what constitutes an arbitrable issue, who
are the appropriate parties to arbitration requests, etc. To provide
guidance to Board Grievance Committees in their review of
arbitration requests, the Professional Standards Committee of
the National Association provides the following information.

Arbitration by Boards of REALTORS® is a process authorized by
law in virtually every state. Arbitration is an cconomical,
efficient, and expeditions alternative to civil litigation. Jurists,

Code of Ethics and Arbitration Manual

an arbitrable issue. An arbitrable issue includes 2 contractyal
question arising out of a transaction between paitiesto a cantmct'“ '
in addition to certain specified non-contractual issues set forth in
Standard of Practice 17-4. Many. arbitrations conducted by
Boards of REALTORS® involve entitlement to compensation
offered by listing brokers through a multiple listing service or
otherwise to cooperating brokers acting as subagents, as agents
of purchasers, or in some other recognized agency or non-agency
capacity. Frequently, at closing, the listing broker will be paid out
of the, proceeds of the sale and will direct that a disbursement be
made tq the cooperating broker who the listing broker believes
was the procuring cause of the sale. Subsequently, another broker
who may have been previously involved in the transaction will-
file an arbitration request claiming to have been the procuring
cavse of sale, and the. question arises. as to who is the pmper
respondent (Rewsed 11/96 ) o

In our eXarnp']e, a_ssump that the listing broker is Broker A, the
cooperating broker who was paid, is Broker B, .and the
cooperating broker who was not paid, but whe claims to be the
procuring cause of ‘sale, is Broker C. It is not unusual for
arbitration Tequests filed by one cooperating broker to name
another cooperating broker as the respondent. This is bascd on
the assumption that the monies the listing broker paid to Broker

B are unique and that the listing broker’s obligation to
compensate any other broker is extinguished by the payment to
Broker B, irespective of whether Broker B was the procuring
cause of sale or not. However, the mere fact that the hstmg
broker paid Broker B in error does not diminish or extinguish
the listing broker’s obligation to compensate Broker C if a
Hearing Panel determines that Broker C was, in fact, the
procuring cause of sale. (Revzsed 11/96 )

Does this mean that a listing. brokcr is s]ways potr:ntially
obligated to pay multiple commissions if a property was shown
by more than one cooperating broker? Not nccessanly ‘When

- faced with Broker C’s arbitration request, the listing broker

144

could have iaitiated arbitration agamst Broker B, requesting

_ that the Heanng Panel consider and resolve all of the : competing

claims arising from the transaction at the same time.
Professional Standards Policy Statement 27, Consolidation of
arbitration clainis-arrsing out of the same transaction, provides:

Upon review by the Grievance Committee, or upon motion
by elther the complainant or the respondent, an arbitration
request may be amended to include any additional
appropriate parties so that all related claims arising out of
the same transaction can be resolved at the sume time. »
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A listing broker may realize, prior to the closing of a
transaction, that there muay be more than one cooperating broker
~ claiming compensation as the procuring cause of sale. In such
instances, to avoid potential liability for multiple compensation
claims, the listing broker, after the transaction has closed, can
inifiate an arbitration réquest natming all of the potential
claimants (cooperating brokers) as respondents. In this way, all
of the potential competing claims that might arise can ‘be
resolved through a single arbitration hearing. (Revised 11/96)

There is also an alternative avenue of arbitration available to
REALTORS® inivolved in disputes arising out of cooperative real
estate transactions. Standard of Practice 17-4 recognizes that in
some situations where a cooperating broker claims entitlement
to compensation arising out of a cooperative transaction, a
listing broker will already have compensated another
cooperating broker or may have reduced the commission
payable under a listing contract because a cooperating broker
has expressly sought and/or chosen to accept compensation
from another source, e.g., the seller, the purchaser, etc. Under
the citcumstances specified in Standard of Practice 17-4, the
canperating brokers may arbitrate between themselves withoit
naming the listing broker as a party. If this is done, all claims
between the parties, and claims they might otherwise have against
the listing broker, are extinguished by the award of the arbitrators.
Similarly, Standard of Practice 17-4 also provides for arbitration
‘between brokers in cases where two (or more) brokers each have
open listings and each claims to have procured the purchaser.
Since the determiner of entitlement to a commission under an
open listing is generally production of the purchaser, arbitration
between the two (or more) “open” listing brokers resolves their
claims against the seller. This open listing scenario is to be
distinguished from the situation in which two (or more) listing
brokers each have exclusive listings and each claim entitlement to
a commission pursuant to their respective listing agreements.
- Because exclusive listing agreements generally provide for
payment of a commission if the listed property is sold—whether
through the listing broker’s efforts or not—each Iisting broker
could have a legitimate, enforceable right to a commission from
their client. Thus, Standard of Practice 17-4 does not obligate

Another question that frequently arises with rcépcct to arbitration
requests is whether the fact that the listing broker was paid out of
the proceeds of the closing is determinative of whether a dispinte
will be considered by a Hearing Panel. Initially, it should be -
voted that the Arbitration Guidelines (Appendix Il to Part Ten)
provide that an arbitrable issue involving procuring cause
requites that there have becn a “successful transaction” A
“successful fransaction” is defined as “a sale that closes or a lease
that is executed.” Some argne that if the listing broker is not paid,
or if the listing broker waives entitlement to the commission
established in the listing contract, then there is nothing to pay w
the cooperating broker and, thus, no issue that can be arbitrated;
This is an improper analysis of the issue, While the listing broker
needs the consent of the seller/client to appoint subagents and to
compensate subagents, buyer agents, or brokers acting in some
other recognized agency or non-agency capacity, the offer to
compensate such individuals, whether made throngh the multiple
listing service or otherwise, resnits in a separate coniractual

-relationship accepted through performance by the cooperating

broker. Thus, if the cooperating broker performs on the terms and
conditions established by the listing broker, the fact that the
listing broker finds it difficult to be paid or, alternatively, waives
the right to be paid, has no bearing on whether the matter can be
arbitrated but may have a direct impact on the outcorne. Many

‘cooperative rclationships are established through MLS and the

definition of the MLS provides, in part: (Revised 11/97)

listing brokers 10 arbitrate between themselves when both (or all)

have independent claims lo commissions based on their
respective exclusive listing agreements. (Amended 5/02)

In reviewing requests for arbitration, it is important that
Grievance Committees not take actions that could be construed
as rendering decisions on the merits. For example, a Grievance
Committee should not dismiss an otherwisc arbitrable claim
simply becanse Grievance Committee members believe the
respondent would undoubtedly prevail in a hearing. On the
other hand, an arbitration request that cites no factual basis on
which a Hearing Panel could conceivably base an award should
not be referred for hearing. A party requesting arbitration must
clearly articulate, in the request for arbitration, facts that
demonstrate a contractual relationship between the complainant
and the respondent, or a relationship described in Standard of

Practice 17-4, and an issue that could be the basis on which an

arbitration award conld be founded. (Revised 11/96)
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While. offers of compensation made by listing brokers to
cooperating brokers through MLS are unconditional ™ a
listing . broker's obligation to compensate a cooperating
broker who was the procuring cause of sale (or lease ) may
be excused if it is determined through arbitration tha,
through no fault of the listing broker and in the exercise of
good faith and reasonable care, it was impossible or
financially urfeasible for the listing broker to collect a
commission pursuant to the listing agreemeni. In such
instances, entitlement 1o cooperative compensation offered
through MLS would be a guestion 1o be determined by an
arbitration Hearing Panel bused on all relevant facts and
circumstances including, bur not limited to, why it was
impossible or financially unfeasible for the listing broker1o
collect some or all of the commission established in the
listing agreement; at what point in the rransaction did the
listing broker know (or should have known) that some or all
of the commission established in the listing agreement might
not be paid; and how promptly had the listing broker
conmmmunicated Lo cooperating brokers that the commission
established in the listing .agreement might not be paid.
(Amended 11/98)

*Compensation is unconditional except where local MLS rules pemmit
listing brokers to rescrve the right to reduce compensetion offers to
cooperating brokers in the event that the commission established ina .
listing cantract is reduced by court action or hy actions of a lender.
Refer to G. Commission/Cooperative Compensation Offers, Section
1, Information Specifying the Compensation on Each Listing Filed
with a Multiple Listing Service of a Board of REALTORS®, Handbook
on. Multiple Listing Policy. (Adopied 11/98)
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‘The foregoing are by no means all-inclusive of the
consideration that must be taken into account by a Grievance

Committee in determining whether a matter will be arbitrated. -
However, they are some of the common questions raised with

respect to arbitrable issues, and this discussion is provided to
“assist - Grievaiice” Committees in. their imjportant role in
evaluating arbitration requests. (Adopted 4/91) ..

Code of Ethics and Arbitration Manual
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Appendix |l to Part Ten

Arbltratlon Guidelines
(Suggested Factors for Consideration by a Hearing Panel in Arbitration)

A key element in the practice of real estate is the conl:act_
Expenenced practmoners quickly become _conversant with the
elemenis of contract formation. Inqmry, invitation, offer,
counteroffer, contingency, waiver, acceptance, rejection,
execution, breach, rescission, reformation, and other words of
art become Integral parts of the broker's vocabulary.

Given the significant degree to which Article 3’s mandate for
cooperanon——coupled with everyday practicality, feasibility,
and expediency—make cooperative transactions facts of life; it

quickly becomes apparent that in virtually every real estate’

_ transaction there are actually several contracts which come into
play. Setting aside ancillary but still important coniracts for
things such as mortgages, appraisals, inspections, title
insurance, etc., in a typical residential transaction (and the same
will be true in many commercial transactions as well) there are
at least three (and often four) contracts mvolvcd and each,

while established independently of the others, so0n ﬂppenrs to'

be mextncably mtertwmed w1£h the others

First, there is the listing contract between the seller and the

Listing broker. This contract creates the relationship between
* these parties, establishes the duties of each and the terms under
which “the listing broker will be deemed to have earned a =~

commission, and frequently will anthonize the listing broker to
cooperate with ‘of compensate (or both) cooperating brokers

who may be-subagents, buyer agents or acung in some other

capaclty

Second there is the contract between the listing broker and
cooperating brokers. While this may be created throngh an offer
published through a multiple listing service or through some
other method of formalized cooperative effort, it need not be.
Unlike the bilateral listing contract (where generally the seller

agrees to pay a commission in retarn for the listing broker’s -
production of a ready, willing, and able purchaser), thé contract

between the listing broker' and the cooperating broker is
unilateral in nature. This simply means that the listing broker
determines the terms and conditions of the offer to potential
coopcrating brokers (and this offer may vary as to different
potential cooperating brokers or as to cooperating brokers in
different categories). This type of contract differs from a
bilateral contract also in that there is no contract formed
between the listing broker and the potential cooperating brokers
upon receipt of the listing broker’s offer. The contract is formed
only when accepted by the cooperating broker, and acceptance
occurs only through performance as the procuring canse of the
successful transaction. (Revised 11/97)

Third, there is the purchase contract—sometimes referred 10 as
the purchase and sale agreement. This bilateral contract

between the seller and the buyer éstablishes their respective-

promises and obligations to each other, which ray also impact
on third parties. The fact that someoné other than the seller or

buyer is referenced in the purchase contract does not makc_ .
him/her a party to that contract, though it may create rights or -
entiflements which may be enforceab]c agamst a party (the '
buyer or seller).

Fourth there may. be a buyer-broker agreement in effect
between the purchaser and a broker. Similar in ‘many ways to
the listing contract, this bilateral contract establishes the daties
of the purchaser and the broker as well as the terms and
conditions of the broke:’s compepSaLidn. '

These contracts are similar in that they are created through offer .
and acceptance They vary in that acceptance of a bilateral
contract is through a reciprocal promise (e.g., the purchaser’s
promise to pay the agreed price in return for the seller’s
promise to convey good title), while acceptance of a unilateral
contract is through performence (e.g., in producing or
procunng a rendy. wﬂhng, and able purchascr)

Each of these contracts is subject to similar hazards in
formation and afterward. The maker’s (offeror’s) offer in any of
these scenarios may be accepted or rejected. The ‘intended -
recipient of the offer (or offeree) may counteroffer. There may

* be questions as to whether a contract was formed—e.g., was

there an offer, was it accepted, was the acceptance on the terms
and conditions specified by the maker of the offer—or was the

“acceptance” actually a counteroffer (which, by definition,
rejects the frst offer). A coriract, once formed, may be
breached. These and other questions of contract formation arise
on a daily basis. There are several methods by which
contractnal questions (or “issues” or “disputes™) are resolved.
These include civil lawsuits, arbitration, and mediation,

Another key contract is the one:entered into when a réal estate
professional joins a Jocal Board of REALTORS® and becomes a

* RearToR®. In return for the many benefits of mcmbershxp,

REALTOR® promises to abide by the duties of membership
including strict adherence to the Code of Ethics. Among the
Code’s duties is the obligation to arbitrate, established in
Article 17. Article 17 is interpreted through four Standards of
Practice among which is Standard of Practice 17-4 which
enumerates four sitnations under which REAITORS® agree to

 arhitrate specified non-coutractual disputes. (Adopted 11/96)

Boards and Associations of REALTORS® provide arbitration to
resolve’ contractnal issues and questions and specific non-
contractual issues and questions that arise between merabers,
between members and their clients, and, in some cases,
between parties to a transaction brought about through the
efforts of REALTORs®. Disputes arising out of any of the four
above-referenced contractual relationships may be arbitrated,
and the rles and procedures of Boards and Associations of
ReALTORS® requite that certain types of disputes must ‘be
arbitrated if either party so requests. (Information on

Code of Ethics and Arbitration Manua‘I; '
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“mandatory” and “voluntary™ arbitration is found elsewhere in v
the Code of Ethics and Arbitration Manual.) (Revised | 196) -

While issues between REALTORS® and their clients—e. g., listing -

broker/seller (or landlord) or buyer broker/buyer (or tenant)—
are subject to mandatory arbitration (subject to the client’s
agreement to arbitrate), and issues between sellers and buyers
may be arbitrated at their mutual agreement, in many cases
such issues are resolved in the courts or in other alternative
dispute resolution forums (which may also be administered.by

Boards or Associations of REALTORS®). The majority of °

arbitration hearings conducted by Boards and Associations
involve guestions of contracts between REALTORS®, most
frequently between listing and cooperating brokers, or between

two or more cooperating brokers. These generally involve '

questions of procuring cause, where the panel is called on to
determine which of the contesting parties is entitled to the funds

in dispute. While awards are generally for the full amount in"

question (which may be required by state law), in exceptional

cases, awards may be split between the parties (again, except
where prohibited by state law). Split awards are the exception

rather than the rule and should be utilized only when Hez_;rihg

Panels determine that the transaction would have resulted only

through the combined efforts of both parties. It should also be
considered that questions of representation and entitlement to
compensanon are separate issues. (Revzsed 11/98)

In the mid-1970s, the NATIONAL ASSOCIATION OF REALTORS®
established the Atbitration Guidelines to assist Boards' and
Associations in reaching fair and equitable declsxons in

arbitration; to prevent the establishment of auy one, single rule
or standard by which arbitrable issues would be decided; and to

ensire that arbitrable questions would be decided. by

knowledgeable pane;ls taking into careful conszdcrahon al

re]evant facts and. cu‘cumstances

The Arbitration Guidelines have served the industry well for
nearly two decades. But, as broker-to-broker cooperation has
increasingly involved contracts between listing brokers and
buyer brokers and between listing brokers and brokers acting in
nonagency capacities, the time came to update the Guidelines

so they remained relevant and usefol. It is to this cnd that the

following is intended.
Procuring Cause

As discussed earlier, one type of contract frequently entered into
by REALTORS® is the listing contract between sellers and listing
brokers. Procuring cause disputes between sellers and listing
brokers are often decided in court. The reasoning relied on by
the courts in resolving such claims is articulated in Black's Law
Dictionary, Fifth Edition, definition of procuring canse:

The proximate cause; the cuuse originating a series aof
events which, without break in their continuity, result in the
accomplishment of the prime object. The inducing cause; the
direct or pmxzmate cause. .S’ubsmntmlly synonymous with

“efficient cause.”

Code_ of Ethics and Arbitration Manual -

A broker will be regarded a5 the “procuring cause” of a
sale, s0.as to be entitled to cornmission, if his efforts are the
) foundatzon on which the negotiations resulting in n sale are
begun. A cause originating a series of events whick, without
break in their continuity, result in accomplishment of prime
objective of the employment of the broker who is producing
_ a purchaser ready, willing, and able to buy real estate on the
owners terms. Mohamned v, Robbins, 23Anz.App, 195 531
p-2d 928, 930.

See also Producing cause; Proximate cause. '

Disputes concerning the contracts between listing brokers and
cogperating brokcrs._howcver are addressed hy the National
Association’s Arbitration Guidelines proplgated pursuant to
Article 17 of the Code of Ethics. While guidance can be taken .
from judicial determinations of disputes between sellers and
listing brokers, procuring cause disputes between listing and
cooperating brokers, or between two cooperating brokers, can be
resolved based on similar though not identical principles. While .
a number of definitions of procuring cause exist, and'a myriad of
factors may ultimately enter into any detenmination of procuring
cause, for purposes of arbitration conducted by Boards and
Associations of REALTORS®, procuring cause in broker to broker
disputes can be readily understood as the uninterrupted series of
causal events which results‘in the successful transaction. Or, in.
other words, what “caused” the successfu] transaction to come
about. “Successful transaction,” as used in these Arbitration.
Guidelines, is defined as “a sale that closes or a lease that is
executed,” M_any REALTORS®, Executive Officers, lawyers, and -
others have ired, albeit unsuccessfully, to develop 2 single, -
comprehensive template that could be used in all procuring cause
disputes to determine entiiement o the sought-afier award

. without the peed for a comprehensive analysis of all relevant

details of the undedying transaction, Such efforts, while: well-
intentioned, were doomed to failure in view of the fact that there
is no “typical” real estate transaction any more than there is -

-"typ1cal” real estate or a “typical” REALTOR®. In light of the

unique nature of real property and real .estate transactions, and
acknowledging that fair and equitable decisions could be reached ..
only with a comprehensive understanding of the évents that led

. to the transaction, the National Association’s Board of Directors,
- in 1973, adopted Official Interpretation 31 of Atticle I, Section 2

of the Bylaws. Subsequently amended in 1977, mterpretauon 31
establishes that: ‘ i

A Board rule or a rule of a Multiple Listing Service owned -
by, operated by, or affiliated with - a Board, which
establishes, limits or restricts the REALTOR® in his relations
with a potential purchaser, affecting recognition periods or:
purporting to predetermine entitlement 10 -ary award in -
arbitration, is an inequitable limitation on its membership.

The expla.nanon of Interpretatlon 31 goes onto prov:de, in part
[ T]he Board or its MLS may not establish a rule or

regulatzon which purports to predetermine entitlement:to
any awards in a redl estate transaction. If controversy arises
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as 1o entitlement 10 any awards, it shall be determined by a
hearing in arbitration on the merits of all ascertainable facts
in the context of the specific case of controversy.

It is not uncommon for procuring cause disputes to arise out
of offers by listing brokers to compensate cooperating brokers
made through a multiple listing service. A multiple listing
service is defined as a facility for the orderly correlation and
dissemination of listing information among Participants so
that they may better serve their clients and customers and the
public; is a means by which authorized Participants make
blanket unilateral offers of compensation to other Participants
(acting as subagents, buyer agents, or in other agency or
nonagency capacities defined by law); is a means by which
information is accumulated and disseminated to enable
. authorized Participants to prepare appraisals and other
valuations ‘of real property; and is a means by which
Participants engaging. in real estate appraisal contribute to
common databases. Entitlement to compensation is
determined by the cooperating broker’s performance as
procuring cause of the sale (or lease). While offers of
compensation made by listing brokers to cpoperaung brokers
through MLS are unconditional,* the definition of MLS and
the offers of compensation made through the MLS provide
that a listing broker’s obligation to compensate a cooperating
broker who was the procuring cause of sale (or lease) may be

" excused if it is determined through arbitration that, through no .

fault of the listing broker and in the exercise of good faith and
reasonable care, it was impossible or financially unfeasible
for the listing broker to coliect-a commission pursuant to the
listing agreement. In -such instances, entitlement to
cooperative compensation offered through MLS would be a
guestion to be determined by an arbitration Hearing Pancl
based on all relevant facts and circumstances including, but
not limited to, why it was impossible or financially unfeasible

for the listing broker to collect some or all of thc commission’

established in the listing agreement; at what point in the
transaction did the listing broker know (or should have
known) that sorse or all of the commission established in the
listing agreement might not be paid; and how promptly had
the listing broker communicated to cooperating brokers that
the commission established in the listing agreemcm might not
be paid. (Revised 11/98)

'FCompensanon is unconditional except where local MLS rules permit
listing brokers to reserve the right to reduce compensation offers to
cooperating brokers in the event that the commission established in a
Listing contract is reduced by court action or by actions of a lender.
Refer to G. Commission/Cooperative Compensation Offers, Section
1, Information Specifying the Compensation on Each Listing: Filed
with a Multiple Listing Service of a Board of REALTORS®, Handbook
on Multiple Listing Policy. (Adopred 11/98)

Factors for Consideration by Arbitration '
Hearlng Panels

The followmg factors are recommended for consideration by
Hearing Panels convened to arbitrate . disputes between brokers,
or between brokers and their clients or (heir customers. ‘This list
is not all-inclusive nor can it be. Not every factor will be
applicable in every instance. ‘The purpose is to guide panels as
1o facts, issues, and relevant questions that may aid them i in |
reaching falr, equ1tab1e, and 1easoned demsmns '

Factor #1. No predetermined rule of entitlement
Every arbitration hearing is considered in light of all of the
relevant facts and circumstances as présented by the parties and
their witnesses. “Rules of thumb,” prior decisions by othcr
panels in other matters, and other predctcmnnants are to be -
disregarded. a

Procuring cause shall be the primary determining factor in
entitlement-to compensation. Agency rclationships, in and of
themselves, do not determine entitlernent to compensation. The
agericy’ relahonshxp with the clicnt and cntitlement to
compensation are separate issues. A relationship with the client,
or lack of one, should only be considered in accordance with

‘the guidelinés ‘establishcd to assist panel members in

determining procurmg cause (Adapted 4/95)

Factor #2. Arbitrability and appropriate parties

‘While primarily the responsibility of the Grievance Commmec
arbitration Hearing Panels may consider qucshons of whcther
an arbitrable issue actually exists and whether the parties
named are appropriate to arbitration. A detailed discussion of
these questions can be found in Appcndlx 1 to Part Ten,'
Arbitrable Issues ' '

Factor #3. Relevance and’ admissibility

Frequently, Hearing Panels are asked to rule on queshous of
admissibility and relevancy. While state law, if applicable,
controls, the general rule is that anything the Hearing Panel
believes may assist it in reachmg a fan', cquxtable a.nd'
knowledgeable decision is adrmss1blc

Arbitration Hearing Panels are called on to resolve contractal
questions, not to determine whether the law or the Code of

- Ethics has been violated. An otherwisé substantiated award

cannot be withheld solely on 'the basis that the Hearing “Panel
looks with disfavor on the pntcntlal rer:lple.nt’s manner of doing
business or even that the panel believes that unet}ucal conduct
may have occired. To prevent any appearance of bias,
arbitration Hearing Panels and: procedural Teview panels shall
make no’ referrals of ethical concerns to the Grievance -
Committee. This is based on the premise that the fundamental
right and primary responsibility to bring potentially unethical

~ conduct to the attention of the Grievance Cominittee ests with

the parties and 'others with firsthand Knowledge. At the same’
time, evidence or testimony is not inadmissible simply because
il relates to potentially unethical conduct. While an awaid (or
failure to make a deserved award) cannot be used to * “punish” a

Code of Ethics and Arbitration Mawual
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perceived“ ‘wrongdoer”, it is equally true that Hearing Panels

are entitled to (and faimess requires that they) consider all_
relevant evidence and testimony so that they will have a clear
understanding of what transpired before deterrmnmg '

enuﬂement to any award (Amended 1]/96 )

Factor#4. Commumcatmn and contact—abandonment and

estrangement

Meany arbitrable disputes will tun on the relauonsh1p (or lack
thereof) between ‘a broker (often a cooperating broker) and a
prospective purchaser. Panels will consider whether, under the

circomstances and in accord with local custom and practice, the.

broker made reasonable efforts to develop and maintain an
_ ongoing relationship with the purchaser. Panels ‘will want to
-determine, in cases where two cooperating brokers have
competing claims against a listing broker, whether the first

cooperating broker actively maintained ongoing contact with

the purchaser or, alternatively, whether the broker’s inactivity,
or perceived ipactivity, may have czused the purchaser fo
reasonably concinde that the broker had lost interest or

disengaged from the transaction (sbandonment). In other '

instances, a pmchaser despite reasonable efforts by the broker
to aintain ongoing contact, may seek assisiance from another
broker. The panel will want to consider why the purchaser was
‘estranged from the first broker. In still other instances, there
may be no question that there was an ongoing relationship
between the broker and purchaser; the issue then becomes
whether the broker’s conduct or, alternatively, the broker’s
failure to act when necessary, caused the purchaser to terminate
the relationship (estrangement). This can be caused, among
other things, by words or actions or Jack of words or actions
when called for. Panels will want to consider whether such
conduct, or lack r.hereof caused a break in the series of events
leading 10 the transaction and whethier the successful
transaction was actually brought about through the initiation of
‘a separate, subseguent series of events by the second
cooperating broker. (Revised 11/99)

Factor #5. Conformity with state law

The procedures by which arbitration requests are reccived,
hearings are conducted, and awards are made must be in strict
conformity with the law. In such matters, the advice of Board
legal counsel should be followed.

Factor #6. Consideration of the entire course of events
The standard of proof in Board-conducted arbitration is a
preponderance of the evidence, and the initial burden of proof
rests with the party requesting arbitration (see Professional
Standards Policy Statement 26). This does not, however,
preclude panel members from asking questions of the parties or

witnesses to confirm their understanding of testimony presented .

or to ensure that panel members have a clear understanding of the
events that led to the transaction and to the reguest for arbitration.
Since each transaction is unigue, it is impossible to develop a
comprehensive list of all issues or questions that panel members
may want to consider in a particolar hearing. Panel members are
advised to consider the following, which are representative of the

issues and questions frequently involved in arhitration hearings. |

Code of Ethics and Arbitration Manual

Nature and status of the transaction

(1) What was the nature of the transaction? Was there a
residential or commercial saleflease? R

(2) Is or was the matter the subject of litigation mvolvmg the
_Same partles and issues as the a.ertrauon" . .

Nature, status, and terms of the listing agreement )

(1) What was. the nature of the listing or other agreement:
exclusive right to sell, exclusive agcncy, open, or somé .,
other form of agreement? o

(2) Was the listing agrccment in wr1tmg‘7 If not, is the hsung
agreement enforceable? : Ho

(3) Was the listing agreement in effect at the time the. sa]es
contract was cxccuted?

(4) Was the property listed subject to a management i
agreement? -

(5) Were the broker’s actions in accordance with the terms and -
‘conditions of the listing agrezment?.

{a) Were all conditions of the listing agreement met"

(b) Did the final terms of the sale neet those specxﬁed in
the listing agreement?

(c). Did the transaction close? (Refer to Appt:ndlx I to Part
- Ten, Arbitrable Issues) )

(d) Did the listing broker receive a commission? If not,
why not? (Refer to Appendlx I to Part Ten, Arbmable .
Issues) S

Nature, status, and terms of buyer representation agreements

(1) What was the natnre of any buyer representation agreement(s)?
‘Was the agreement(s) exclusive or non-exclusive? What
capacity(ies) was the cooperating broker(s) functioning in,
c.g., agent, legally-recognized non-agent, other?

{2) Was the buyer 1epresentalion agreement(s) in writing? Is it
enforceable? : . .

(3) What were the terms of compensation established in the-
buyer representation agreement(s)?

* (4) Was the buyer representative(s) a broker or firm to whrch

an offer of compensation was made by the listing broker?
(5) Was the buyer representative(s) actions in accordance with
the terms and conditions of the buyer representauon
agreement(s)?
(6) At what point in the buy'mg process was the buyer
representation relationship established? (Revised 05/03)

Nature, status, and terms of the offer to compensate

(1) Was an offer of cooperation and compensation made in
writing? If not, how was it communicated?

(2) Is the claimant a party to whom the listing broker’s offer of
compensation was extended? ]

(3) Were the broker’s actions in accordance with the terms and
conditions of the offer of cooperation and compensation
(if any)? Were all conditions of the agreement met?

Roles and relationships of the parties

(1) Who was the listing broker?

{2) Who was the cooperating broker or brokers?

3) Were any of the brokers acting as subagents? As buyer
brokers? In another legally recognized capacity?
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(4) Did the cooperating broker(s) have an agreement, written
or otherwise, to' act as apent or in another legally
recognized capacity on behalf of any of the parijes?

(3) Were any of the brokers (including the listing broker)
.acting .as a principal in the transaction? '

6) ‘What were the brokers’ relatronshrps with respect to the
‘seller, the purchaser, the listing broker, and any other
cooperating brokers involved in the transactmn"

(a) Was the buyer represented by a party with whom the
‘broker had previously dealt?

(b) Is the primary shareholder of the buyer-corporation a’

‘party with whom the broker bad previously dealt?
(€) Was a pnor prospect a vital link to the buyer‘7

(7) Are all appropriate parties to the matter Jomed'7

(Revised 05/03)

Initial contsct with the purchaser :
(1) Who first mtroduced the purchaser or tenant to the
property? :
(2) When was the first introduction made?
‘(a) Was the introduction made when the buyer had a
specific need for that type of property?
(b) Was the introduction instrumental in creating the desue
to purchase? _ »
‘(¢) Did the buyer know about the property before

the broker contacted him? Did he kuow 1t was .

for sale?

(d) Were there previous dealings between the buyer and :

the seller? -
- (¢) Did the buyer find the property on his own?
(3) How was the first introduction made?
(2) Was the property introduced as an open house?
(b) What subsequent efforts were made by the brokcr aftcr
. the open house? (Refer to Factor #1)

(c) Was the introduction made toa ditferent representauve ‘

of the buyer?

(D Was the “introduction” merely a mention that’ the
property was listed?

(e) What property was first mtroduced?

Conduct of the brokers

(1) Were all required disclosures complied with?

(2) Was there a faithful exercise of the duties a broker owes to
his client/principal?

(3) If more than one cooperating broker was involved, was "

either (or both) aware of the other’s role in the transaction?
{4) Did the broker who made the initial introduction to the
propesty engage in conduct (or fail to take some action)
which caused the purchaser or tenant to utilize the services
of another broker? (Refer to Factor #4)
(5) Did the cooperating broker (or second cooperating broker)
initiate a separate series of events, unrelated to and not
- dependent on any other broker’s efforts, which led to the
successful transaction—that is, did the broker perform
services which assisted the buyer in makmg his decrsron to
purchase? (Refer to Factor #4) :

(a) Did the broker make preparations to show the property.

to the buyer‘7

(b) Did the broker make continued efforts after showmv
the property?
{c) Did the broker remove an imppediment to the sale? .
(d) Did the broker make a proposal upon which the final
* transaction was based?. - -
(e) Did the broker motivate the buyer o purchase?

~ (6) How do the efforts of one broker compare to the efforts of

another?

(a) What was the relative amount of effort by one broker
compared to another? ‘

(b) What was the relative success or failure of
negotiations conducted by one broker compared to the
other? :

7 Ifrnore than one cooperating broker was mvolved how and
when did the second cooperating broker enter the
transaction?

Continnity and breaks in continuity (abandonment and

estrangement)
" (1) What was the length of time between the broker s efforts

and the final sales agreement?

* (2) Did the original introduction of the purchaser or tenant to

the property start an uninterrupted seres of events leading

to the sale or lease, or was the series of events hindered or

interrupted in any way?

(2) Did the buyer terminate the relationship w1th the _
‘broker? Why? (Refer to Factor #4)

(b) Did negotiations bréak down?

 (3) Ifthere was an mtetruptlon or break in the ongma] senes of

events, how was it caused, and by whom?

@ Did the se]]er change the listing agreement from an
open listing to an exclusive listing agreement with
another broker?

(b) Did the purchaser’s motive for purchasmg change?

(c) Was there interference in the sesies of events from any
outside or intervening cause or party?

~ (4) Did the broker who made the initial introduction to the

property maintain contact with the purchaser or tenant, or
could the broker’s inaction have reasonably been viewed
by the buyer or tenant as a wrthdrawa.l from the
transaction?

(5 Was the entry of any cooperating broker into the

transaction’ an intrusion into an existng ~relationship
between the purchaser and another broker, uor was it the
result of abandonment or estrangement of the purchaser, or
at the request of the purchaser" '

Conduct of the buyer

- {1) Did the bityer make the decision to buy mdependent of the

broker’s efforts/inforrnatror_r‘7

"' (2) Did the buyer negotiate without any aid from the broker?

(3) Did the buyer seek to freeze out the broker?
(a) Did the buyer seek another broker in order to get a
lower price?
(b) Did the buyer express the desire not to deal with the
broker and efuse to negotiate through him?
(c) Did the contract provide that no brokers or certain
brokers bad been invalved? '

Code of Ethics and Arbitration Manual
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Conduct of the seller

(1) Did the seller act in bad faith to deprive the broker of his

commission?

() Was there bad fuith evident from the fact that the

- difference between the original bid submitted and the
' final sales price equaled the broker’s commission?

(b) Was there bad faith evident from the fact that a sale to
a third party was a straw transaction (one in which .a
non-involved party posed as the buyer) which was
‘designed to avoid paying commission?

(c) Did the seller freeze out the broker to avoid a
commission dispute or to avoid paymg a commission
at all?

(2) Was there bad faith evident from the fact that the seller told .

the broker he would not sell on certain terms, but did so V1a
another broker or via the buyer directly? '

Leasing transactions

(1) Did the cooperating broker have a tenant representatlon '

sgreement?

(2) Was
“authorized” staff member of the tenant company?

(3) Did the cooperaung broker prepare a tenant needs
analysis?

(4) Did thie cooperating broker prepare a market analysw of
available properties? .

(5) Did the cooperatinig broker prepare 3 tour book showmg
alternative properties and conduct a tour'i '

(6) Did the cooperating broker show the tenant the property -

leased?

(7) Did the cooperating broker issue a requ_est for 'pro'posal an
behalf of the tenant for the property lcased?

(8) Did the cooperating broker take an achve part m the lease
negotiations?

(9) Did the cooperating broker obtain the tenant s signature
on the lease document?

(10) Did the tenant work with more than one broker; and if 50,

why? (Revised 11/96)

Other information »

Is there any other information that would assist the Hearing
Panel in having a full, clear understanding of the transaction
giving rise'to the arbitration request or in reaching a fair and
equitable resolution of the matier?

These questions are typical, but not all-inclusive, of the
guestions that may assist Hearing Panels in understanding the
issues before them. The objective of a panel is to carefnily and
impartially weigh and analyze the whole course of conduct of
the parties and render a reasoned peer judgment with respect to
the issues and questions presented and to the request for award.

Sample Fact Situation Analysis
The National Association’s Professional Standards Comumittee
has consistently taken the position that arbitration awards

should not include findings of fact or rationale for the

Code of Ethics and Arbitration Manual

the cooperating broker working w1th the

arbitrators’ award. Among the reasons for this are the fact that
arbitration awards are not appealable on the merits but
generally only on the limited procedural bases cslabhshed in
the govemning state arbitration statute; that the jssues
considered by Heanng Panels are often myriad and comnplex,
and the reasoning for an award may be equally compiex.and’

difficult to reduce to writing; and that the inclusion of written

findings of fact or rationale (or both) would conceivably result
in attempts to.use such detail as “precedent” in subsequent

* hearings which might or might not involve similar facts. The
" end result might be elimination of the careful consideration pf
the entire course of events and ¢onduct contemplated by !hcsc -

procedures and establishment of local, differing arbitration
“templates” or predeterminants of entitlement i mcnns:stent with
these procedures and Interpretation 31.

Weighed against these concemns, however, .was the desire to

provide some model or sample apphcanons of the factors,

questions, and issues set forth in these Arbitration Guidelines.

The following “fact situations™ and .analyses are prov1ded for.
informational purposes and are not intended to. carry
precedential weight in any hearing.

Fact Situation #1

Listing Broker L, placed a listing in .the MLS and offered
compensation to-subagents and to buyer agents. Broker Z, not
a participant in the MLS, called to arrange an appointment to
show. the property to a. prospective purchaser. There was no
discussion of compensation. Broker Z presented Broker L with
a signed purchase agreement, which was accepted by the seller.
Subsequently, Broker Z requestcd arbitration. with Broker L,
claiming to be the procunng cause of sale.

Analysis: While Broker VA may have been the procuring cause
of sale, Broker L’s offer of compensatmn was made only to
members of the MLS. Broker L never offered cooperatlon and
compensation to Broker Z, mor did Broker Z request

' compensation at any time prior to instimiing the arbitration

request. There was no contractual relationship between them,
and therefore no issue to arbitrate.’

Fact Situation #2 _
Same as #1, except Broker Z is the buyer’s agent.

Analysis: Same result, since therc was no contractual
relatxonslup between Broker L and Broker Z and no issue to
arbitrate, -

Fact Situation #3 '
Broker L placed a listmg in the MLS and offered compensat:lon

to subagents and to buyer agenis. Broker S (a subagent) showed

the property to Buyer #1 on Sunday and agein on Tuesday. On

- Wednesday, Broker A (a subagent) wrote an offer to purchase

on behalf of Buyer #1 which was presented to the seller by
Broker L and which was accepted. At closing, subagency
compensation is paid to Broker A. Broker S subsequently filed
an arbitration request against Broker A, cliurmng to be the
procuring cause of sale.
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Analysrs' Broker 5’s claim conld have been brought aga.mst_ ‘

Broker A (pursuant to Standard of Practice 17-4) or against

Broker L (the listing broker), who had promised to compensate.

the procuring cause of sale, thus arguably creating a contractual

relationship between Broker L and Broker S. (Amended 11/96)

" Fact Situation #4

Same as #3, except Broker 8 filed the arbitration request agamst' '

Broker L (the listing broker).

Analysis: This is an arbitrable matter, since Broker L promised
to compensatc the procuring cause of sale. Broker L, to avoid

the possibility of having to pay two cooperating brokers in the ‘

same transaction, should join Broker A in arbitration so that all
competing claims can be vesolved in'a single hearing. The
Hearing Panel will cansider, amorg other things, why Buyer #1
made the offer to purchase through Broker A instead of Broker
S. If it is determined that Broker S initiated a series of events
which were unbroken in their continuity and which resulted in
the sale, Broker S will likely prevar]

Fact Situation #5 ) .
Same .as #3, except Broker L offercd compcnsation only to

subagents. Broker B (a buyer agent) reguested permission to
show the property to Buyer #1, wrote an offer which was
accepted, and subsequenlly clarmed to be the procurmg cause N

of sale.

Analysis: Since Broker L did not make an offer of :

compensation to buyer brokers, there was no conlractual

relationship between Broker L and Broker B and no aerLrable _

issue to resolve.

If, on the other hand, Broker L had offered compensauon 1o

:  buyer ‘brokers either through MLS or otherwise and had paid

Broker A, then arbitration could have been conducted between
Broker B and Broker A pursunant to Standard of Practice 17-4.

Altematrvely, arbitration could occur between Broker B and

Broker L.

Fact Situation #6

Listing Broker L placed a listing in the MLS and made an offer
of compensation to subagents and to buyer agents. Broker S (a
subagent) showed the property to Buyer #1, who appeared
uninterested. Broker' S made no effort to further contact Buyer
#1. Six weeks later, Broker B (a biyer broker) wrote an offer on
the propérty on behalf of Buyer #1, presented it to Broker L,

and it was accepted. Broker S subsequently filed for arbitration

against Broker L, claiming to be the procuring cause, Broker L
Jjoined Broker B in the request so that all competmg cla:ms
could be resolved in one hearing.

Anmalysis: The Hearing Panel will consider Broker S’s initial
introduction of the buyer to the property, the period of time
-between Broker S’s last contact with the buyer and the time that
Broker B wrote the offer, and the reason Buyer #1 did not ask
Broker S to write the offer. Given the length of time between
Broker $’s last contact with the buyer, the fact that Broker S

had made no subsequent effort to contact the buyer, and the
length of time that transpired before the offer was written,
abandonment of the buyer may bave occurred. If this is the
case, the Heanng Panel may conclude that Broker B instituted
a second, separate series of events that was dlrecﬂy re';ponsrble .
for the successful transaction. .

Fact Situation #7

Same as #6, except that Broker S (a subagent) showed Buyer #1
the property several times, most recently two days before the
successful offer to purchase was writien by Broker B (a buyer
broker). At the, arbitration hearing, Buyer #1 testified she was '
not dlssansﬁed ‘in any way with Broker S but simply decided
that T needed a buyer agent to be sure that I got the best deal”

Analysis: The Hearincr Pane] should conslder Broker S’s
initial introduction of the buyer to the property; that Broker 8
had rémained in contact with the buyer on an ongoing basis;
and whether Broker S’s efforts were primarily responsible for
bringing about the successful transaction. Unless abandonment
or estrangément can be demonstrated, resulting, for example,
becanse of sometlnng Bioker 8 said or did (or neglected to say
or do but reasonably should have), Broker § will likely prevail.
Agency relationships are not synonymous with nor
determinative of procuring cause. Representation and

-entitlement to compensation are separate Jssves. (Amended

11/99)

Fact Srtuatmn #8 .

Similar to #6, except Buyer #1 asked Broker S for a
comparative market analysis as the basis for makmg a purchase
offer. Broker S reminded Buyer #1 that he (Broker S) had
clearly disclosed his status as subagent, and. that he couvld not
counsel Buyer #1 as io the property’s market valne. Broker B
based his claim to entiflement on the grounds that he had
provided Buyer #1 with information that Broker S could not or

~ would not provide. -

Ana]ysrs' The Hearing Panel should consider Broker S
initial introduction_ of the buyer to the property that Broker 8 '
had made ear]y dnd timely disclosure of his status ‘as a
subagent; whether adequate aliernative market information was
available to enable Buyer #1 to make an informed purchase |
decision; and whether Broker S’s mabrhty to provide a
comparauve market analysis of the property had clearly broken
the chain of evems leading to the sale. If the panel determines
that the buyer d:d not have cause to leave Broker S for Broker
B, they may conclude that the series of evenis initiated by

Broker S remained unbro_]_(en, and Broker S_wrll hkely prevail.

* Fact Situation #9

Similar to #6, except Broker S made no disclosure of his status
as subagent (or its implications) unti] faced wrth Buyer #1's
request for a comparative market analysrs

Analysis: The Hearing Panel shoirld"con'srder 'Broker-Ss

initial introduction of the buyer to the property, Broker §'s
failure to clearly disclose his agency statug on a timely basrs, B
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whether adeqpate alternative market information was available
to enable Buyer #1 to make an informed purchase decision; and

whether Broker S$’s belated disclosure of his agency status (and -
its implications) clearly broke the chain of events leading to the

sale. If the panel determines that Broker 8’s failure to disclose

his agency status was a reasonable basis for Buyer #1°s decision

to engage the services of Broker B, they may conclude that the

series of events initiated by Broker S bad been broken, and

Broker B w1]_1 likely preva.t]

Fact Situation #10 v ‘

Listing Broker L placed a property on the market for sale or
lease and offered compensation to brokers inquiring abont the
property, Broker A, acting as a subagent, showed the property
on two sepdraié occasions to the vice "president of

" . mamfacturing for ABC Corporation. Broker B, also acting as-a

subagent but independent of Broker A, showed the same

property to the chairman of ABC Corporation, whom he had

known for more than fifteen (15) years. The chairman liked the
property and instructed Broker B to draft and present alease on

behalf of ABC Corporatwn to Broker L, which was accepted by’

the owner/landlord. Subsequent to the commencement of the
lease, Broker A requested arbrl:rahon wrth Broker L, clmmmg to
be the procunng cause.

Abalysis: This is an arbitrable matter as Broker L. offered
compensation to the procuring cause of the sale or lease. To avoid
the possibility of having to pay two commissions, Broker L
joined Broker B in arbitration so that ail competing claims could

be rescived in a single hearing. The Hearing Panel considered -

both brokers® introductions of the property to ABC Corporation.
Should the Hearing Panel conclude that both brokcrs were acting

independently and through separate series of cvents, the Hearing

Panel may conclude that Broker B was diréctly responsible for
the lease and should be entitied to the cooperating broker 5
‘portion of the commission. (Adopted 11/96)

Fact Situation #11 _

Broker A, acting as the agent for an out-of-state corporation,
listed for sale or lease a 100,000 square foot industrial facility.
The property was marketed offering compensation ‘to both
subagents and buyer/tenant agents. Over a period of several
months, Broker A meade the availability of the property known

to XYZ Company and, on three (3) separate occasions, showcd .

the property to various operahoual staff of XYZ Company.
After the third showmg, the vice president of finance asked
Broker A to draft a lease for his review with the president of
XYZ Company and its in-house counsel. The president, upon
learning that Brokcr A was the listing agent for the property,
instructed the ' vice president of finance to secure a tenant
representative to ensure that XYZ Company was getting “the
best deal.” One week later, tenant representative Broker T
presented Broker A with the same lease that Broker A had
previously drafted and the president of XYZ Company. had
signed, The lease was accepted by the out-of-state corporation.
Upon payrment of the lease commission to Broker A, Broker A
denied compensation to Broker T and Broker T immediately
requested arbitration claiming to he the procuring cause.

Code of Ethics and Arbitration Mqﬁual

Analysis: The Hearing Panel should consider Broker A's

initial introduction of XYZ Company to the property, Broker
A’s contact with XYZ Compaiy on an on-going bas-rs and
whether Broker A initiated the series of events which led to the
successful lease. Given the aboye facts, Broker A will likely
prevail. Agency relationships are not synonymous with nor
determinative of procuring  cause. Represcntatlop and i
enhtlement o compcnsatlon are separate 1ssues. ' L
!

* Fact Situation #12 !

Broker A has had a long-standing rclauonshxp with Client ,B

the real estate manager of a large, diversified company. Brokcr‘"
Ahas acquued or disposed of twelve (12) properties for Client

B over a five (5) year period. Client B asks Broker A to locate
a latge warehouse property to consolidate inventories from
three local plants. Broker A conducts a careful evaluation of the
operational and logistical needs of the plants, prepares a report
of his findings for Client B, and identifies four (4) possrble
properties that seem to meet most of Client B’s needs. At Client
B’s request, he arranges and conducts mspcctmns of each of
these properties with several operations level individuals. Two
(2) of the properties were listed for sale exclusively by Broker

C. After the inspections, Broker A sends Broker C a written

registration letter in which he identifies Client B's company and
outlines his expectation to be paid half of any commission that

" might arise from a transaction on either of the propertes.

Broker C responds with a writlen denial of registration, but B
agrees to share any commission that resulis from a transaction

- procured by Broker A on either of the properties. Six (6) weeks

after the inspections, Client B selects one of the properties and
instructs Broker A to mmate negotiations with Broker C. After
several weeks the negotiations reach an impasse. Two (2)
wecks later, Broker A learns that Broker C has presented a
proposal directly to Client B for the other property that was

. previously inspected. Broker A then contacts Broker C, and

demands to be included in the negotiations. Broker C refuses,
telling Broker A that he has “lost control of his prospect,” and
will not be recognized if a transaction takes place on the second
property. The negotiations proceed, ultimately resultmg ina
sale of the second property. Broker A files a Tequest for
arbitration against Broker C. -

Analysis: This would be an arbitrable dispute as a
compensation agreement existed between Broker A and Broker
C. The Hearing Panel ‘will consider Broker A’s introduction of
the property to Client B, the property reports prepared by
Rroker A, and the time between the i impasse in negotiations on
the first property ‘and the sale of the second property. If the
Hearing Panel determines that Broker A initiated the series of

~ events that led fo the successful sale, Broker A will hkely ]

prevail. (Adopted 11/96)
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Arbitration Workshest’

NOTE: This worksheet is intended to assist Hearing Panels in identifyiﬂg.félzevant issues énd factslin determil_liﬁg qll,ésﬁons
-of entitlement to disputed funds. It is intended to snpplement—and not replace—the comprehensive list of questions fouiid
In Factor #6 in the Arbitration Guidelines, These questions are not listed in ordgt‘of priority and are not weighted equally.

: _Favors Favors | Favors
Question Answer | Complaintaint | Respondent |Neither| . . Other '

1. 'Was an offer of compensation ' - R '
made through the MLS or .
otherwise?

2. Is the claimant a party to whom
" the listing broker’s offer of
compensation was extended?

3. What was the nature of any buyer
representation agreement(s)?
‘Was the agreemeni(s) exclusive
or non-exclusive? What
capacity(ies) was the cooperating
broker(s) fonctioning in, e.g.,
agent, legally-recognized
-non-agent, other?

14. Were any of the brokers acting as -
subagents? As buyer brokers?
In another legally recognized
_capacity? T

5. How was the first introduction to
the property that was sold/
leased made?

(2) Did the buyer/ienant find that
property on their own?

(b) Who first introduced the
purchaser or tenant to that
property?. :

(c) Was the introduction made to
a different representative of
the buyer/tenant?

(d) Was the “introduction” merely
a mention that the property
was listed? .

() Was the property introduced
as an open house?

- () What subsequent efforts were |
- made by the broker after the
. open house?

{g) What property was first
introduced?

~16. When was the first introduction to
the property that was sold/leased
made?
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Arbltratlon Worksheet

(contmued)

NOTE: This worksheet is mtended to assist Hearing Panels in identifying relevant issues and facts in determining qucsnons of
entitlernent to dlsputed funds, It is intended to supplement—and not replacc-—thc comprehenswe list of questions found m
Factor #6 in the Arbxtratlon Guidelines. These queshons are not Yisted in order of pnonty and are not weighted equafly,

Question

Answer

Bavors ‘
' Complaintaint

" Favors
Respondent

Favors
Neither

_ Other !,

(a) Was the introduction made
when the buyer/tenant had a
specific need for that type
of property?.

b

(b) Was the introduction
instramental in creating the
desire to purchase/lease?

(c) Did the buyer know aboul the}
property before the broker
contacted him? Did he know
it was for saleflease?

(d) Were there previous dealings
between the buyer and
the seller?

. What efforts subsequent to the

first introduction to the property
were made by the broker

. introducing the property that was| .

sold or leased?

. If more than one cooperating

broker was involved, how and
when did the second cooperating
broker enter the transaction?

. Did the broker who made the

initial introduction to the property|
engage in conduct (or fail to take
some action) which caused the -
purchaser or tepant to utilize the
services of another broker
(estrangement)?

(a) Were agency disclosures
made? When?

- (b) Was the potential for dual

agency disclosed? When?

10.

Did the broker who made the
initial introduction to the property,
maintain contact with the
purchaser or tenant, or could the
brokers inaction have reasonably
been viewed by the buyer or
tenant as a withdrawal from the
transaction (abandonment)?

Code of Ethics and Arbitration Manual
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Arbitration Worksheet

(continued)

NOTE: This worksheet is intended to assist Hearing Panels in identifying relevant issues and facts in determining questions of
entitlement to disputed funds, It is intended to supplemeni—and not replace—the comprehensive list of questions found in
Factor #6 in the Arbitration Guidelines. These questions are not listed in order of priority and are not weighted equally.

Question

ADSWCI’

" 'Favers

-1 Complaintaint

Favors Kavors
- Respondent |Neither| - - Other

11.

. intrusion into an existing

Was the entry of any cooperating
broker into the transaction an

relationship between the

purchaser and another broker, or
was it the result of abandonment
or estrangement of the purchaser?

f12.

Did the buyer make the decision
to buy independent of the
broker’s efforts/information?

{13,

Did the seller act in bad faith to |-

deprive the broker of his
commission?

(a) Was there bad faith evident

from the fact that the
difference between the
original bid submitted and
the final sales price equaled
the broker's commission?

(b) Was there bad faith evident

from the fact that a sale to a
- third party was a stcaw

transaction (one in whicha
non-involved party posed as
the buyer) which was
designed to avoid paying
commission?

(c) Did the seller freeze out the
broker to avoid a cornmission
dispute or to avoid payinga |
commission at all?

14
- the broker?

Did the buyer seek to freeze out

(2) Did the buyer seek another
broker in order to get a lower|

price?

(b) Did the buyer express the

~ desire not to deal with the
broker and refuse to
negotiate throngh him?

(c) Did the contract provide that
no brokers or certain brokers
had been involved?
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NOTE: This worksheet is intended to assist Hearing Panels in identifying relevant issues and facts in determining Qnéstions of

Arbitration Worksheet

(continued)

entitlemnent to disputed funds. It is intended to supplement—and not replace—the comprehensive list of questions found in -
Factor #6 in the Arbitration Guidelines. These questions are not listed in order of priority and are not weighted equally,

Question

Answer

- Favors
Complaintaint

Favors
Neither

Favors
- Respondent

. Other A

!

15. Did the original introduction of thel

purchaser or tenant to the property
start an uninterrupted series of

. events leading to the sale or lease,

or was the series of events hindered
of interrnpted in any way?

16.

If there was an interruption or
break in the original series of
events, how was it caused, and
by whom?

(a) Did the seller change the
listing agreement from an
open listing to an exclusive
listing agreement with
another broker?

(b) Did the buyer terminate the.
relationship with the broker?
Why?

. {c) Was there interference in the

series of events from any
outside or intervening cause

or party?

: (d) Was there abandonment or

esttangement?

Riva

Did the cooperating broker (or -
second cooperating broker)
initiate a separate sexies of
events, nnrelated to and not
dependent on any other broker's
efforts, which led to the
successful transaction—that is,
did the broker perform services
which assisted the buyer in
making his decision 1o purchase?

(a) Did the broker make
Ppreparations to show the

property to the buyer?

{b) Did the broker make
continued efforts after
showing the property?

(c) Did the broker remove an
impediment to the sale?

(d) Did the broker make a
proposal upon which the final
transaction was based?

(e) Did the broker motivate the

buyer to purchase?

(Adoped 11/03)
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Appendix I to Part Ten

Rationale of Declaratory Relief
and of Judlclal Enforcement in Matters of Arbltratlon

Wrth fespect to arburauon awards rendered L by Member Boa.rds, ,

to support and enforce its arbitration awards and any Board
actions contemplated in connection with arbitration by the

Board. Both the Petition for Declaratory Relief and Petition for

Tudicial Enforcement should be employed by the Board where
it will confirm the propriety of the Board’s actions and will

minithize legal vulnerability and liability to the Board and its’

members. These legal procedures, or similar legal devices
available in a given state, should be employed in the following
cu'cumstances )

6)) Refusal to Arbitrate: If a membership obligation to
arbitrate disputes is permitted by applicable law, it is
‘required of members in accordance with thé Board’s
professional standards procedures, Refusal of a member to
‘arbitrate shall be determined by a bearing by the Board of

Directors as specified in Part Ten, Secnon 49, Imtral

Acnon of Duectors.

Upon determination” of the sole question of fact that a
- Board Member has refused to arbitrate a properly arbitrable
matter, the Board of Directors may direct the
fmplementation ‘of appropriate sanction, and should; if it
has reason to believe that the imposition of sanction will
-become the basis of litigation and a claim for damages
consequent to such ‘sanction; delay the effective date of
implementing the sénction to a- date following receipt by
the Board of a judicial decision in a petition for declaratory
relief filed by the Board to confirm the propnety of its
action.

(2) Refusal to Abide by an Award in Arbitration: However,

in respect to a member agreeing and submitting to

arbitration but then refusing to abide by the award, the’

Board should not, in the first instance of such refusal by a
member, initiate 'a disciplinary proceeding. Rather, the
Board should encourage the award recipient to seek
enforcement of the award in the conrts, and suggest that a
request be made for payment of legal costs incurred in
seeklng Judrcral enforcement

In such a first instance, the Board shall not initiate any
disciplinary proceeding. If an-individual repeatedly refuses

to abide by awards in arbitration for reasons which, in the -

reasonable judgment of the Board, refect a willful purpose
to frustrate the intent of Asticle 17 rather than a purpose to

ensure due process, the Board may imitiate disciplinary

proceedings for violation of Article 17. Such proceedings
will be in addition to and not in lien of Board support of
judicial enforcement of the award by the award recipient.
Again, as with: declaratory judgment proceedings, some

relnctance may be expressed by Member Boards -and their

members with respect to judicial enforcement of the award.

159

However, the reasons fora pohcy under whlch the pnma:y
responsibility for the enforcement of the award rests with
the beneficiary of that award (with the support, financial or
otherw:se, of the Board) are as follows

. First,’ although arising out of voluntary membership, the
mandatory membership obligation imposed by the Code
inherently involves some limit on a REALTOR®'S right to.
redress in the courts. Therefore, the policy is Justified
_only in 1nstances where state law recognizes the right to

~ enter into binding arbitration agreements and - only on .
. terr_ns consistent with state law. ‘

"« Second, in instances where binding arbitration is

authorized by law, the law provides that the person
against whom the arbnratmn award is made is entitled to
certain limited defenses against efforis to enforce the
award. These defenses include lack of proccdural due
process, refusal to allow counsel to be present at the
hearing, etc. Although courts are generally reluctant to
:set aside awards in arbitration, they will do so in
instances where the arbxtranon procednrc is found to be
' defective. h

» Third, ‘efforts by the Board to use suspensron or
termination of memborslnp to induce a pamcrpant in an
arbitration procedure to abide by that award can be and
frequently are viewed as effective foreclosure of the
defenses available under the arbitration laws; that i is, the
member against whom the arbitration award is entered is
faced with the choice of either- acquiescing tG an
arbitration procedure which befshe deems procedura].ly _
or legally defective or suffering serious injury throngh

the deprivation of valuable membership services.

Board action to suspend or terminate a member for failure
to abide by an arbitration award creates ari unnecessary tisk
‘of serious lega] liability,.

Thus, if a member is suspended and ultimately the
member’s claim of defective arbitration is upheld by the
court, then the suspension was unwarranted, the denial of
Board services unjustified, and the damiage ~suffered
thereby is the responsibility of the Board. On the other
hand, if arbitration was valid, then a simple proceeding in
court by the recipient of the arbitration award will produce
a Jud1c1a11y edforceable award with no risk to the Board If

2 Board is concemed about vindicating its arbxtrat\on

procedures at a minimal cost, it may censider relmbursmg :
the recipient of the award for any cost incorred in seeking -
the judicial enforcement, when such costs are not
rermbursed by the court ‘ .
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Appendix IV to Part Ten.

Arbitration Hearing Checklist

(1) Arbitration of disputes. “Dispute” and “arbitrable matter”
refer to those contractual issues and questions, and certain
specific non-contractual. issnes and -questions - outhned in
Standard of Practice 17-4, including entitlement to
commissions and compensativn in covperative transactions
between REALTORS® and between REALTORS® and their clients
and customers. (See Part 'Ibn Section 43 of this Manual)
(Revised 11/96)

Requests for arbitration must be filed within one hundred eighty
(180) days after the closing of the transaction, if any, or within
one hundred eighty (180) days after the facts consututmg the
arbitrable matter conld have been known in- the exercise of

reasonable diligence, whichever is later. Boards may. provide

mediation even_ if arbitration has not been requested provided
the mediation is requested within one hundred eighty (180)
days after the closing of the transaction, if any, or within one

hundred eighty (180) days after the facts constituting the .

arbitrable matter conld have been known. in the exercrse of
reasonable diligence, whichever is later.

Suspension of filing deadlines: Jf the Board’s informal d.rspule
resolution processes (e.g., ombudsmen, mediation, etc.) are
invoked or initiated by a complainant (or potential
complainant) with respect to an otherwise potentially arbitrable
matter that becomes the subject of a subsequent arbitration
request, the one hundred eighty (180) day filing deadline shall
be suspended beginning with the date of the complainant’s (or
poteniial complainant’s) request for informal dispute resolution
service or assistance and shall resume when the informal
dispute resolution procedures are concluded or terminated.
Questions about when informal dispute resolut:on began or
-ended will be determined by the Board Prasrdent or the
President’s designee. (Revised 11/00) S

(2) Must be consistent with state law. All arbitration hearings
must be conducted in a manner consistent with state law. .

(3) Three (3) or more arbitrators necessary. Mo arbitration
may proceed without three (3) or more arbitrators not
disqualified pursuant to the provisions of paragraphs (a)
through (f) of Part Seven, Section 27 of this Manual. '

‘ (4) Substitute arbitrator. If an arbitrator is disqlraliﬁed, the
President (or other individual) shall appoint . emother member
qualified to serve as an arbrtrator :

(5) Duty and privi]ege to arbiirate. By becomjng".z.md ‘

remaining a member, and by signing or having signed the
agreement to abide by the bylaws of the Board, every
member, where consistent with applicable state law, binds
himself or herself and agrees to submit to arbitration by the
Board all disputes as defined in Part Ten, Section 44 of this
Manual, Refer to Section 44 to determine the types of
arbitration that are mandatory obligations upon members

Code of Ethic_s and Arbitration Manual .

“where not precluded by state law, and those types thatl should

be offered as a service of the Board but are not mandatory
obligations upon members. - - ;

(6) Conformityto state law, Refer to Part Ten, Secﬁo'n 430t ..
this Manual for important information concerming the necessity

. to know the applicable statc statutes or case law govemipg |

arbitration and to conform the Board’s a.ertratmn procedures to
the law. Board or State Assocratron legal counsel may gdvisew-.
the Board in this respect. .

(7) Board’s right to “decline arbitration. The Board
should be aware of its right to decline to arbitrate a dispute
between members or between members and nonmembers. If
either the Grievance Committee or the arbitration Hearing
Panel determines that the matter should not be arbitrated
because of the arnount involved (too little or too much), or
because of the legal complexity of the matter, the arbitration
automatieally terminates unless either of the parties appeals
the decision to the Board of Directors within twenty (20)
days of the date of the notice of the Grievance Committee’s
or arbitration Hearing Panel’s decision using Form #A-20,
Appeal of Grievance Committee Dismissal or Classification
of Arbitration Request; however, no additional information
may be added or attached to the form. The Hearing Panel can
also dismiss the arbitration request if the Hearing Panecl
concludes the matter is not arbitrable. If the Board declines
to arbitrate the matter, any deposns shall be retnrned to the
partics. If the Board of Directors decides that arbitration .
should proceed, the matter is remanded .to the. Grievance
Committee or arbitration Hearing Panel -for further
processing. (Amended 5/97)

If an appeal is filed, the President may appoint a panel -to hear
the appeal composed of at least five (5) Directors or a quorum
of the Board of Directors, whichever is less, (Alternatively, the
appeal may be heard by the Board’s Executive Comumittee.)
The decision of the appeal panel (or Executive Committee) is
final and not subject to further revicw by the Board of
Directors. (Revised 11/91 ).

If an ot.herwise arbih"able matter is the subject of civil litigation,
arbitration shall not take place unless the litigation is withdrawn
or referred to the Board by the court for arbitration in
accordance with Article 17, In instances where the arbitration is
mandatory (as dcfined in Part Ten, Section 44 of this Manual)
the failure to arbitrate may result ina charge a]leglng vro]at.mn
of Article 17. :

(8) Duty to arbitrate before State Association. .As a. member
of a local Board, the Board Member is obligated to arbitrate a
dispute with 2 member of another Board or a2 member who is
directly a member of the State Association. (State Association
bylaws have provisions of professional standards procedures as
they relate to ethics and arbitration proceedings.) .
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(9) Interstate arbitration. The procedures described in Part’
.Eleven of this Manual may be used for arbitrating disputes '

between REALTOR® members of Boards located in different
states, subject to the parties’ voluntary agreement in advance to
the place, date, and time established by the arbitration Hearing
Panel, and agreement to pay all costs of the arbitration as may

(14) ¥ matter referred for arbitration. If the requcst for
arbitration ‘is referred for hearing, the Chairperson of the "
Grievance Committee shall refer it to the Secretary (or

" Bxecutive Officer) with instructions 'to arrange an arbitration
+ hearing. The Secretary shall notify the other party within the

be directed by the panel, and further subject to the apphcable

law of Ihe state m which the arbitration is held.

(10) Manner of invoking arbitration. Any Board Member,
client, or customer authorized to do so may request arbitration
by the Board. The request shall be in writing, indicating the
nature of the dispute and the amount in dispute, and must be

time specified in the Board's procedures, except that a
reagonable delay does not invalidate the procedure. The

- Secretary shall mail a copy of the complaint to the respondent
" and provide forms for reply by the respondent, with directions

accompanied by the required arbitration filing fee (deposit).

The reguest may be on a Board form or other form permitted by
law. The Secretary (or Executive Officer) shall refer the request
to the Grievance Committee for determination within the time
specified by the Board’s professional standards procedures as to
whether the matter is properly subject to arbitration, and as to
whether the circumstances impose a mandatory obligation to

arbitrate or arbitration is voluntary (to be conducted only if all
parties voluntarily agree to arbxtrate and be bound by the

demsmn)

(11) Dismissal of request for arbitration. If the request for -

arbitration is dismissed by the Grievance Committee or the
Hearing Panel, the complainant (requestor) shiall be informed of
the dismissal and the reasons for the dismissal, and may appeal
1o the Board of Directors within the time specified in the Board’s
procedures using Form #A-20, Appeal of Gtievance Committee
Dismissal or Classification of Arbitration Request; however, no
additional information may be added or attached to the form.
With the appeal, the Directors shall consider only the same
information that was available to the Grievance Committee or
Hearing Panel at the time of dismissal of the request for
" arbitration. The complainant.and respondent do not have the
right to be present at the Directors’ meeting. {Revised 5/97)

(12) Function of Grievance Committee. The function of the
Grievance Committee is to make only such preliminary review
as is required to determine proper disposition of the reguest for
arbitration. In reviewing a request for arbitration, the purpose of
the review is to determine (1) if the requestor is authorized to
invoke arbitration by the professional standards procedurcs in
the Board’s bylaws; (2) if the requested arbitration is mandated
by the Board’s bylaws or is voluntary on the part of the parties;
(3) if the dispute described is an arbitrable matter; and (4) if the
matter, either as to monetary amount (too small or too large) or
as to legal complexity, is such that the Board should decline to
arbitrate the matter and release the Board Members from their
obligation to arbitrate, and thus free the membcrs to seek other
recourse to resolve the d1sPutc

13 Dlrector on Grievance Committee. A member of the
Grievance Committec: who is a2 member of the Board of
Directors may not sit as a Director during an appeal to the Board
of Directors of the Grevance Committee’s decision to"dismiss a
request for arbitration, and may oot vote on such appeal.

to complete the forms, including the “Arbitration Agreement,”
and return them to the Secretary within the time specified in the
Board’s procedures L '

(15) Obligation to arlntrate. The Board Member is obhgated
to arbitrate under certain c1rcurnstances if mandatory
arbitration is permitted by state law. The member, by becoming
and remaining a member, has entered into a prior agreement to
arbitrate and acknowledges this prior agreement by signing an
agreement to arbitrate and’ abide by the award in each case, If
the applicable state law does not permit prior agreements to-
arbitrate, then arbitration may be volunta.nly agreed to by the
part.les after the dlspute arises. '

(16 Content of ag‘reement to arbitrate. The Arbm'ahon

‘Agreement shall acknowledge the membership duty voluntarily

~ accepted when the party sought and received rnembershjp inthe

Board, and shall specify that the party does now, in accordance
with the prior agreement to arbitrate, acknowledgc and enter
into such agreement and agree to abide by the ‘award. The
Arbitration Agreement shall be accompanied by a concisc
statement of the matter in dispute. Bach party must sign and file
the Agreement with the Secretary (or Fxecutive Officer), along
with any required deposit. The deposit may be roturned to the
recipient of the arbitration award (Amended 1]/95 )

{(17) Refusal of respondent to appear and[or sign the
Arbitration Agreement. The circumstances under which
Member Boards may conduct arbitration will vary based on
state arbitration statutes and case law. In some states, arbitration
may be conducted only if both parties sign the Acrbitration
Agreements, deposit the requircd amounts, and appear and take
part in the hearing. In other states, arbmanon may proceed in -
the absence of signed Arbitration Agrecmcuts and deposits if
the partics appcar and take part in the hcanng In still other
states, arbitration may take place and a valid award _may be
rendered even if the respondent refuses to sign the Axbitration
Agreement and refuses to take part in the hcarmg Referto Part
Ten, Section 48(b) of this Manual for Jmportaut information on
the need to determine whether state law permits arbitration to
proceed if the respondent refuses to appear at the hearmg andlor
refuses to s:gn thc Arbnrauon Agreement ’

(18) Reply from respondent. No scomer than fifteen (15)
days nor later than twenty-one (21) days afier mailing notice of
hearing and a copy "of the comiplaint to the respondent, the
Secretary (or Executive Officer) shall mail a copy of any reply -
by the respondent to the’ complainant. A Board may ask for a

- respanse o an arbitration request but may not require one. -
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(19) Opportunity for challenge of possible arbltratdrs
‘When the Secretary (or Executive Officer) mails a capy of the

1eply, if any, from the respondent, the Secretary shall also mail
to the parties a list of members of the Proféssional Standards'

Committee from whom an arbitration Hearing Panel of at least
three (3) members will be appointed, and advise of their right
to challenge for canse the qualification of any member to serve
as an arbitrator if such list has not already been mailed to the
parties with notification of the Grievance Committee’s referral
for hearing. Any disqualification must be filed within ten (10)

days from the dafe the list of names was mailed to the parties. °

Within fifteen (15) days from the date the list of names is
mailed to the parties, the arbitration Hearing Panel members
shall be appointed by the Professional Standards Committee

Chalrperson from the members of the Professional Standards
' Committee who are not successfully challenged by the

complainant or respondent for cause. A majority must be
REALTORS®, and if 1 REALTOR-ASSOCIATE® or REALTOR® other
than a- pnncxpal has invoked the arbiwration through the
REALTOR® pnnmpa] or is affiliated with the respondent, and has

a vested interest in the outcome of the proceeding, one (1) of .

the arbitrators shall be a REALTOR-ASSOCIATE® or REALTOR®
other than a principal. The Chairperson shall also select one (1)

of the panel members to serve as Chmrperson of the Hearing .

Pane] (Revzsed 11/98 )

If the arbitration involves issues related to areas of the real

estate business such as commercial, investment, industrial, etc.,
and there is not a sufficient number of qualified practitioners on
the Board’s Professional Standa:ds Commitiee to constitute a

representative peer panel, the President shall appoint other .
Board Members qualified in that field to serve on the panel. If

other gualified members cannot be identified, that fact is
reported by the President to the Board of Directors, and if the
Directors concur, the matter is referred to the State Association
2§ outlined in Part Fourteen of this Manual. If the State
Association cannot impanel a qualified peer panel, the
complainant and respondent are released from their obligation
to arbitrate. (Revised 11/98) '

(20) Date, time, and place of hearing. The arbitration
Hearing Panel will establish the date, time, and place for the
arbitration hearing. Notice shall be given at least twenty-one
(21) days prior to l.he date of hearing. (However, appearance by
a party at an arbitration hearing waives the right to such notice,)
The arbitration request and response, if any, shall be provided to
Hearing Panel members prior to the heanng Such time period
shall be (as determined by. the Board of Duectors)
'and shall be adhered to for dll hearings. (Revised 11/91)

@n Written statéments and 'proof. In addition to the .
request for arbitration and the response to the arbitration

request, the parties to the arbitration shall, upon notice of the
hearing, present to the arbitrators, in writing, such statements
and proof as they deem necessary to support their claims. The
Hearing Panel may require statements to be verified by
affidavit and/or that the accuracy or anthenticity of docurments
or papets be verified by affidavit. In ‘addition to wnttcn
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statements and proof provided to the arbitrators prior to the

hearing, the Hearing Panel may, at the hearing, recexve any -

further written statements, documents, or other papers, and

shall hear oral testimony as described in Part Ten, Sectlon 5 1 )

of th1s Manual

(22) Arbitrators to regulate hearing, The Hearing, Panel’

determines (1) date, time, and place .of hearing; (2) what
appearances are to be made by the parties; (3) what evidénce it

+ will receive and consider, including the evidence of accouniants

and other experis; and (4) interpretations of Board bylaw
prov1smns Each party is responsible for the expenses of his/her’
expert witnesses and legal counsel. Arbitration hearings should
be conducted in accordance with the Chairperson’s Procedural
Guide, Part Ten, Secbon 51 and Part ’I\welve of this Manual,

(23) Wltnesses SWOrn or afﬁrmed.‘ Pnor to testifying,
parties and wimesses shall be swomn or affirmed by the
Chairperson- as described in .the Chairperson’s Procedural
Guide in Part Twelve of this Manual.

(24) Witnesses present omly as necessary to hearing,
Witnesses shall be present during the arbitration hearing only as
necessary to receive instructions, to be swom or affirmed, to
give testimony, and to respond to cross-examination. Witnesses
should be excused during other parts of the hearing.

(25) Opening statement by parties or attorneys. Each party
or the party’s attorney-at-law shall be given an opportunity for
an opening statement which shall briefly outline the basic
premise of the party’s posmon in respect of the matter to be
arbitrated. .

(26) Testimony of character or general business reputation
of party. No testimony may be admitted related td the
character or general business reputation of any party unless

such testimony has a direct bearing on the matter being heard. -

{27} Testimony. The complainant may give testimony and

present evidence as deemed appropriate to the arbitration by the

Hearing Panel. Following presentation by the complainant, the

respondent shall testify. The parties shall present to the
arbitrators their oral testimony and such written statements and
proof as the arbitrators may require. Proof may be by affidavit
or other form acceptable to the arbitrators.

(28) Right to cross-examine. At the conclmi;m of testimony
by each party, or by a wimess, the opposing party and/or his/her
counsel may cross-examine the party or witness.

29) Arbitrators’ examination of barﬁes or witnesses. Upon
completion of testimony and cross-examination of any party or
witness, the arbitrators may examine the party or witness.

(30) Summary of each party. Upon completion of all
testimony, each party or party’s atiorney may summarize the
proceedings for the Hearing Panel. The complainant’s summary
shall be presented first, and the respondent’s summary follows,

CX94-0196 NARFTC
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(31) Parties excused for executive session and decision by -

- arbitrators. After the summary by each party, the parties shall
be excused from the hearing room, and the arbitrators shall, in
executive session, render their decision. The arbitrators shall be
guided in the evalnation of all the evidence by the Arbitration
Guidelines in Part Ten, Appendix I of this Manual,

(32) Parties’ settlemnent of the issue at any time. The parties

to the arbitration may settle the issuc between them at any time.
¥ thcy_.‘ settle, they shall advise the Secretary (or Executive
Officer), and the arbitration shall be terminated and so recorded
in the file.

(33) The award. The award shall be made as soon as possible
after the evidence is presented. The award shall be in writing
and signed by the arbitrators or a majority of them, and shall
state only the amount of the award, and when so served on each
of the parties shall not be subject to review or appeal.
Notwithstanding the foregoing, a party may appeal to the Board
of Directors only on the basis of alleged irregularity(ies) of the
proceeding as may have deprived the party of fundamental due
process. The Directors shall not receive or review cvidence
offered as to the merits of the award, except as such evidence
may bear upon a claim of deprivation of due process. After the
award has been served upon each of the parties, they have
twenty (20) days to request procedural review of the arbitration
hearing by the ‘Board of Directors. If -no such review is
requested, the award becomes final and binding following the
twenty (20) day period. However, if procedural review is
requested, the award is not considered final and binding until
after the Board of Directors has concluded that the hearing had
been conducted in a manner consistent with the Board's
procedures and the parties had been afforded due process. (See
~ Part Ten, Sections 53 and 55 of this Manval.) (Revised 11/91)

(34) ‘Escrowing of arbitration awards. The Board may adopt
procedures that require the nonprevailing party to either pay the
award or deposit the amount with the Board within a specified
period of time pending Teview of the arbitration procedure by
the Board of Directors and/or a court of competent jurisdiction.
Please refer to Part Ten, Section.53(c)-(f) of this Manual.
(Adopred 11/87) :

{35) Request for procedural review. The appeal may be
heard by a panel of Directors appointed by the President or
heard by the Board’s Executive Committee. The request for
procedural review shall be reviewed by the Board President. or
the President’s designee only for the purpose of determining
whether the request states any legitimate basis for consideration
by the Board of Directors. Any appeal panel must be comprised
of five (§) Directors or a guomm of the Board of Directors,
whichever is less. The decision of the appeal panel (or
Executive Committee) is final and binding and is not subject to
further review by the Board of Directors. All requests for
procedural review received by the Board must be considered by
the Board of Directors and only the bases raised in the written
request for procedural review may be raised during the review
before the Directors. {Amended 11/94)

(36) If a REALTOR® refuses to arbitrate. If a REATTOR® is
charged in an ethics complaint of improperly refusing to submit -
a dispute to arbitration (as specified in Part Ten, Section 49 of
this Manual), the complaint shall' not be refemed to the
Grievance Committee or a Hearing Panel, but shall be brought

~ before the Board of Directors at the next regularly scheduted

meeting or at a special meeting called by the President for that
purpose. The procedures for notice, time of notice, and hearing
prescribed for matters before 2 Hearing Panel shall apply. The
sole question of fact for the Directors to decide will be whether
the respondent failed to submit an arbitrable matter (as defined
in Part Ten, Sections 43 and 44 of this Manual) to arbitration.’
Upon determination that the member has refused to arbitrate a
properly arbitrable matter, the Directors may direct the
imposition of appropriate sanction and should, if they have
reason to believe that the imposition of sanction will become
the basis for litigation and a claim for damages consequent to
such sanction, delay the effective date of implementing the
sanction to a date following receipt by the Board of a judicial
decision in a petition for declaratory relief filed by the Board to
confirm the propriety of its action. '

(37 Enforcement of award. I a party refuses to abide by an
award in arbitration, snch refusal should not be referred to the
Grievance Committee as a violation of the Code of Ethics

. unless it reflects an established pattern or practice of
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noncompliance with the commitment to- arbitrate.. The award
recipient should be advised by the Board to seek judicial
enforcement of. the award by a local court of competent
jurisdiction and to request reimbursement of legal fees incumred
in secking enforcement. (Refer to Part Ten, Section 56 of this
Manual.) If the court does not award reimbursement of legal
fees, the Board of Dircetors may, at its discretion, reimburse the
award recipient for legal fees incurred in seeking enforcement
(See Part Ten, Appendix III of this Manual for the rationale of
judicial enforcement of awards in arbitration.) o
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' Administrative Time Frames—Arbitration-P.roceédings

Situation

Requesl. ﬁled
Response rcqun‘ed/# of days to submn

Appeal dismissal to Directors
Appeal of mandatory vs. voluntary classification

Notification to respondent of request
Response required ‘
Challenge forms

Panel named

Hearing notice )

Arbitration case to 'panel

Notice of witnesses and attormey

Request filed -
Preliminary review
Amendment recejved
Review held by Directors

(Adopted 11/98)
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5

. Grievance

- 'Tesponse solicited

180 days ... - S
Optional/15 days from ma.xlmg request io respon.dent ]f

20 days from mailing dismissal notice

| 20 days from receipt of decisjon

5 days from receipt of Grievance Co_mmjttee's' instruction.
15 days from mailing request to-respondent’

.10 days to challenge from date forms.mailed

15 days from mailing cha]lengc forms

‘ ‘21 days before hearing
' .‘Board option

15 days before heanng to Board zmd other party

Procedural Rewew
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20 days from mailing award
Optional number of days
Within 10 days of notice

Next/special rneetmg gwmg not less than 10 days notice -
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