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WESTERN DIVISION 1/7 Z
| BY LA 178

UNITED STATES OF AMERICA, No. SA CV 05-1211 DOC (ANx)
STIPULATED JUDGMENT

AND ORDER FOR PERMANENT
INJUNCTION AGAINST

GLOBAL SATELLITE, LLC,
WILLIAM KING, AND MICHAEL
GLEASON

Plaintiff,

V.

DIRECTV, Inc., et al.

et N Nt Tt T et et e

—

Plaintiff, the United States of America, acting upon
notification and authorization to the Attorney General by the

Federal Trade Commission (“FTC” or the “Commissilion”), has

1

commenced this action by filing the complaint herein, and ///’"‘
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defendants Global Satellite, LLC, William King, and Michael
Gleason filed an answer to that complaint. Plaintiff and the
above-named defendants, represented by the attorneys whose
names appear hereafter, have agreed to settlement of this
action.

THEREFORE, on the joint motion of the parties, it is
hereby ORDERED, ADJUDGED AND DECREED as follows:

FINDINGS

1. This Court has jurisdiction over the subject matter
and the parties pursuant to 28 U.S.C. §§ 1331, 1337(a), 1345,
and 1355, and 15 U.S.C. §§ 45(m) (1) (&), 53(b), 56(a), and 57b.

2. Plaintiff and Defendants consent to Jurisdiction and
Venue in this District.

3. The alleged activities of Defendants are in or
affecting commerce, as defined in Section 4 of the FTC Act, 15
U.S.C. § 44.

4., By entering into this consent order, Defendants deny
the allegations of the complaint irn this action.

5. The complaint states a claim upon which relief may
be granted against Defendants, under Sections 5(a),
5(m) (1} (&), 13(b), and 19 of the Federal Trade Commission Act
(“FTC Act”), 15 U.S.C. §§ 45(a), 45(m) (1) (A), 53(b), and 57b.

6. Defendants have entered into this Stipulated
Judgment and Order for Permanent Injunction (“Order”) freely
and without coercion. Defendants further acknowledge that
they have read the provisions of this Order and are prepared
to abide by them.

17/
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7. Defendants hereby waive all rights to appeal or
otherwise challenge or contest the validity of this Order.
8. Defendants have agreed that this Order does not
entitle Defendants to seek or to obtain attorneys’ fees as a
prevailing party under the Equal Access to Justice Act, 28
U.8.C. § 2412, and Defendants further waive any rights to
attorneys’ fees that may arise under said provision of law.
9. Entry of this Order is in the public interest.

DEFINITIONS

For the purpose of this Order, the following definitions
shall apply:

1. “Asset” means any legal or equitable interest in, or
right or claim to, any real or persénal property, including
without limitation, chattels, goods, instruments, equipment,
fixtures, general intangibles, leaseholds, mail or other
deliveries, inventory, checks, notes, accounts, credits,
contracts, receivables, shares of stock, and all cash,
wherever located.

2. “Defendants” means Global Satellite, LLC, William
King, and Michael Gleason.

3. “Representatives” means Defendants’ successors,
assigns, officers, agents, servants, emplo?ees, and those
persons in active concert or participation with them who
receive actual notice of this Order by personal service or
otherwise,

4, The “Telemarketing Sales Rule” or “Rule” means the
FTC Rule entitled “Telemarketing Sales Rule,” 16 C.F.R. § 310,

attached hereto as Appendix A.
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5. “Customer” means any person who is or may be
required to pay for goods or services offered through
telemarketing.

6. “person” means any individual, group, unincorporated
association, limited or general partnership, corporation, or
other business entity.

7. “Telemarketing” means a plan, program, or campaign
which is conducted to induce the purchase of goods or services
or a charitable contribution, by use of ore or more telephones
and which invelves more than one interstate telephone call.
The term does not include the solicitation of sales through
the mailing of a catalog which: contains a written
description or illustration of the goods or services offered
for sale; includes the business address of the seller;
includes multiple pages of written material or illustrations;
and has been issued not less frequently than once a year, when
the person making the solicitation does not solicit customers
by telephone but only receives éalls initiated by customers in
response to the catalog and during those calls takes orders
only without further solicitation. For purposes of the
previous sentence, the term “further sclicitation” does not
include providing the customer with information about, or
attempting to sell, any other item included in the same
catalog which prompted the customer’s call or in a
substantially similar catalog.

8. “Seller” means any person who, in connection with a
telemarketing transaction, provides, offers to provide, or

arranges for others to provide goods or services to the

4
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customer in exchange for consideration, whether or not such
person is under the jurisdicticn of the Federal Trade
Commission.

8. “Telemarketer” means any person who, in connection
with telemarketing, initiates or receives telephone calls to
or from a customer or donor.

10. ™“National Do Not Call Registry” means the National
Do Not Call Registry maintained by the Federal Trade
Commission pursuant to 16 C.F.R. § 310.4(b) (1) (iii) (B).

11. ™“Established business relaticnship” means a
relationship between the seller and a person based on: {a)
the person’s purchase, rental, or lease of the seller’s good§
or services or a financial transaction between the persocon and
seller, within the eighteen (18) months immediately preceding
the date of the telemarketing call; or (b) the person’s
inquiry or application regarding a product or service offered
by the seller, within the three (3) months immediately
preceding date of a telemarketing call.

ORDER
I. PROHIBITION AGAINST ABUSIVE TELEMARKETING PRACTICES

IT IS ORDERED that, in connection with telemarketing,
Defendants and their Representatives are hereby permanently
restrained and enjoined from engaging in, causing other
persons to engage in, or assisting other persons to engage in,
vicolations of the Telemarketing Sales Rule, including but not
limited to:

A, Initiating any outbound telephone call to a any

person at a telephone number on the National Do Not Call

5
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Registry unless the seller provides documentation
demonstrating that:
(1) the seller has obtained the express agreement,
in writing, of such person to place calls to that
person. Such written agreement shall clearly
evidence such person’s authorization that calls made
by or on behalf of a specific party may be placed to
that person, and shall include the telephone number
to which the calls may be placed and the signature
of that person; or
(2) the seller has an established business
relationship with such person and that person has
not previously stated that he or she does not wish
to receive outbound telephone calls made by or on
behalf of the seller; or
B. Initiating any outbound telephone call to a person
when that person has previously stated that he or she does not
wish to receive an outbound telephone call made by or on
behalf of the seller whose goods or services are being offered
or made by or on behalf of the charitable crganization for
which a charitable contribution is being sclicited; or
C. Initiating any ocutkound telephone call to a
telephone number within a given area code without first paying
the required annual fee for access to the telephone numbers
within that area code that are on the National Do Not Call
Registry; and
D. Abandoning any cutbound telephone call to a person

by failing to connect the call to a live operator within two

6
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seconds of the person’s completed greeting, unless the
following four conditions are met:

1. Defendants employ technology that ensures
abandonment of no more than three percent of all calls
answered by a person, measured per day per calling campaign;

2. Defendants for each telemarketing call placed,
allow the telephone to ring for at least fifteen seconds or
four rings before disconnecting an unanswered call;

3. Whenever a live operator is not available to
speak with the person answering the call within two seconds
after the person’s completed greeting, the seller or
telemarketer promptly plays a recorded message that states the
name and telephone number of the seller on whose behalf the
call was placed; and

4. Defendants retain records, in accordance with 16
C.F.R., & 310.5 (b)-{(d}, establishing compliance with the
preceding three conditions;

Provided, however, that if the Commission promulgates any
rule that modifies or supersedes the Telemarketing Sales Rule,
in whole or part, Defendants shall comply fully and completely
with all applicable requirements thereof, on and after the
effective date of any such rule.

II. CIVIL PENALTY AND RIGHT TO REOPEN

IT IS FURTHER ORDERED that:

A, Judgment in the amcunt of SIX HUNDRED FIFTY-THREE
THOUSAND, THIRTEEN DOLLARS ($653,013) is hereby entered
against the Defendants, as a civil penalty, pursuant to

Section 5(m) (1) (A) of the Federal Trade Commission Act, 15

7
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U.5.C. § 45(m) (1) (A). Based upon Defendants’ sworn
representations in financial statements, full payment for the
foregoing judgments is suspended except for SIXTY-FIVE
THOUSAND DOLLARS ($65,000) payable by William King, contingent
upon the accuracy and completeness of the financial statements
as set forth in subparagraphs E and F of this Paragraph:

B. Within five (5) days of receipt of notice of the
entry of this Order, William King shall transfer SIXTY-FIVE
THOUSAND DOLLARS ($65,000) in the form of a wire transfer or
certified or cashier’s check made payable to the Treasurer of
the United States. The check or written confirmation of the
wire transfer shall be delivered to: Director, Office of
Consumer Litigation, U.S. Department of Justice Civil
Division, P.0O. Box 386, Washington, DC 20044. The cover
letter accompanying the check shall include the title of this
litigation and a reference to DJ# 102-3316.

C. Defendants shall cooperate fully with Plaintiff and
the Commission and its agents in all attempts to collect the
amount due pursuant to this Paragraph if Defendants fail to
pay fully the amount duve at the time specified herein. In
such an event, Defendants agree to provide Plaintiff and the
Commission with its federal and state tax returns for the
preceding two years, and to complete new standard-form
financial disclosure forms fully and accurately within ten
{10) business days of receiving a request from Plaintiff or
the Commission te do so. Defendants further authorize
Plaintiff and the Commission to verify all information

provided on the financial disclosure form of Defendants with

8
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all appropriate third parties, including but not limited to
financial institutions.

D. Upon payment by Defendants as provided in
subparagraph B of this Paragraph, the remainder of the civil
penalty judgment shall be suspended subject to the conditions
set forth in subparagraph E of this Paragraph.

E. Plaintiff’s agreement to this Order is expressly
premised upon the truthfulness, accuracy, and completeness of
Defendants’ sworn financial statements and supporting
documents submitted to the Commission, dated May 29, 2006 (in
the case of Michael Gleason), January 31, 2006 (in the case of
William King), and January 17, 2006 (in the case of Global
Satellite, LLC), and also the Declaration of William King and
Michael Gleason dated on or about September 26, 2006, all of
which include material information upon which Plaintiff relied
in negotiating and agreeing to this Order. If, upon motion by
Plaintiff, this Court finds that Defendants have failed to
disclose any material asset or materially misstated the value
of any asset in the financial statements and related documents
described above, or has made any other material misstatement
or omission in the financial statements and related documents
described above, then this Order shall be reopenéd and
suspension of the judgment shall be lifted for the purpose of
requiring payment of civil penalty in the full amount of the
judgment ($653,013) by any Defendant who made such material
misstatement or omission, less the sum of all amounts paid to
the Treasurer of the United States pursuant to subparagraph B

of this Paragraph. Provided, however, that in all other

9
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respects this Order shall remain in full force and effect,
unless otherwise ordered by the Court.

F. In accordance with 31 U.S8.C. § 7701, Defendants are
hereby required, unless they have done s¢ already, to furnish
to Plaintiff and the FTC its taxpayer identifying number (s)
(social security numbers or employer identification numbers)
which shall be used for purposes of collecting and reporting
on any delinguent amount arising out of Defendants’
relationship with the government.

G. Defendants agree that the facts as alleged in the
complaint filed in this action shall be taken as true in any
subsequent litigation filed by Plaintiff or the Commission to
enforce their rights pursuant to this Order, including but not
limited to a nondischargeability complaint in any subsequent
bankruptcy proceeding.,.

H. Proceedings instituted under this Paragraph are in
addition to, and not in lieu of, any other civil or criminal
remedies as may be provided by law, including any other
proceedings that the Plaintiff may initiate to enforce this
Order.

III. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED that for a pericd of five {(5) vyears
from the date of entry of this Order, Defendants, and their
successors and assigns, shall maintain and make available to
the Plaintiff or Commission, within seven (7) days of the
receipt of a written request, business records demonstrating

compliance with the terms and provisions of this Order.

10
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IV. DISTRIBUTION OF ORDER BY DEFENDANT AND
ACENOWLEDGMENTS OF RECEIPT

IT IS FURTHER ORDERED that Defendants, and their
successors and assigns, shall within thirty (30) days of the
entry of this Order, provide a copy of this Order with
Appendix A to all of its owners, principals, members,
officers, and directors, as well as managers, agents,
servants, employees, and attorneys having decision-making
authority with respect to the subject matter of this Order;
secure from each such person a signed statement acknowledging
receipt of a copy of this Order; and shall, within ten (10)
days of complying with this Paragraph, file an affidavit with
the Court and serve the Commission, by mailing a copy thereof,
to the Associate Director for Marketing Practices, Bureau of
Consumer Protection, Federal Trade Commission, 600
Pennsylvania Ave., N.W., Washington, D.C. 20580, setting forth
the fact and manner of its compliance, including the name and
title of each person to whom a copy of the Order has been
provided,

V. NOTIFICATION OF BUSINESS CHANGES

IT IS FURTHER ORDERED that each Defendant, and their
successors and assigns, shall notify the Associate Director
for Marketing Practices, Bureau of Consumer Protection,
Federal Trade Commission, 600 Pennsylvania Ave., N.W.,
Washington, D.C. 20580, at least thirty (30) days prior to any
change in such Defendant’s business, including, but not
limited to, merger, incorporation, dissolution, assignment,

and sale, which results in the emergence of a successor

11
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corporation, the creation or dissolution of a subsidiary or
parent, or any other change, which may affect such Defendant’s
obligations under this Order.
VI. NOTIFICATION OF INDIVIDUALS' AFFILIATIONS

IT IS FURTHER ORDERED that Defendants William King and
Michael Gleason shall, for a period of ten (10) years from the
date of entry of this Order, notify Associate Director for
Marketing Practices, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Ave., N.W., Washington,
D.C. 20580, within thirty (30) days of his affiliation with a
new business or employment whose activities include
telemarketing or his affiliation with a new business or
employment in which his duties involve the sale or offering
for sale of satellite programming.

VII. COMMUNICATION WITH DEFENDANTS

IT IS FURTHER ORDERED that for the purposes of compliance
reporting, Plaintiff and the Commission are authorized to
communicate directly with Defendants.

VIII. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order
hereby agrees to bear its own costs and attorneys’ fees
incurred in connection with this action.

IX. SEVERABILITY

IT IS FURTHER ORDERED that the provisions of this Order
are separate and severable from one another. If any provision
is stayed or determined to be invalid, the remaining

provisions shall remain in full force and effect.

/17
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X. RETENTION OF JURISDICTION
IT IS FURTHER ORDERED that this Court shall retain
jurisdiction of this matter for purposes of construction,
modification and enforcement of this Order.
XI. COMPLETE SETTLEMENT
The parties hereby consent to entry of the foregoing
Order which shall constitute a final judgment and order in
this matter. The parties further stipulate and agree that the
entry of the foregoing Order shall constitute a full, complete
and final settlement of this action.
/77
/77
/17
/17
/17
/17
/17
/77
/17
/17
/1
/1
/17
v
/17
/7
/17
v
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JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and
against Defendants, pursuant tc all the terms and conditions

recited above.

FOR THE DEFENDANTS: FOR THE PLAINTIFF:

PETER D. KEISLER, JR.

Assistant Attorney General
Civil Division

WILLTIAM KING, indiv IIy ~ U.S. DEPARTMENT OF JUSTICE

MTCEAEL/GLEASON, Tnh 1v1dﬁ§TT§ United States Attorney

al DlStrl t of

( f\) Cal ornia z:j
GLOBAL SATELLITE. L C //( kZ/
WILLIAM KING, Fo m r CEO, (/’/I/( A4

MARCUS M. KERNER ~ *
Assistant U.S. Attorne

DEBRA W. YANG

EUGENE M. THIROLF

Ducote & Frasca, Director

940 South Coast Drlve Offilce of Copsumer Litigation
Suite 185 A ] SE

Costa Mesa, CA 92626 v~ \ 7

(714) 424-6250 < ALAN J. PHELPS

Attorney for William King, Trigql Attorney

Michael Gleason, and Global Offikte of Consumer Litigation
Satellite, LLC Civil~Division

U.5.) Departmept of Justice

Assistant Director for
Marketing Practices

RUSSELL DEITCH

GARY IVENS

Attorneys, Federal Trade
Commission

600 Pennsylvania Ave, N.W.,
Washington, DC 20580

IT IS SO ORDERED.

parep:  \>[1] [0l /%/ué .

UNITED STATES DISTRICT JUDGE

14
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credls cards, or to trapsmit or process

for payment.credit card payments;. for
the yurchass of poods or services ox a.
charitable contriuiion.

(&) Mert;huut.agrament means a wrlt-— '

tan contract betwsen & ‘merchant and
an’ acquirer to homor or accept aredit
cards, or tv trenmmif ox. process for
peyment credit card pa.ymentn for the
Turchess of popds or servioes or a.
ttable contribution. . )
(t) Negative option Fegiure means, in
an offer or agreement: to sell or provids
any pgoodd or .services, a provision
under which the customer’s.silencs. or

~ Yallurs tp.take an-affirmative &oﬂonto

teject goods or services or to cancel the
sgreement 15 interpreted by the Bellar
a.s aoceptance of the offar.

+ (u) Outhound telephons cni! means. &
" telephone call indtlated by & tele-

marketer to indnce the purchass af
goods or services ar to soliodt & chaxi-
table contxibution. .

{v). Person; means any individoal,
group, nnincorporated association, lim-
ited. or general pertmership; corpora-~
ticm, or other business entity.--

(w) Preocguired account tnformation

means. any Information thef snahlee 8

peller or telemarkstsr-to cause. &
ckargo tc be plaged against a cus-
tomer's or donor's account without; ob-
taining the account nomber diracily
from the custamer or donor during the
telamarksting transaotion pursuant to
which. the acoount; wiil be charged.

‘(x) Prize means anything offarsd, or -

purportedly offersd, and givem, er pur-

pnrﬁedly Elven, to a person by nha.nua
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B'm: xnn-pnaes of thia Gefinition, ahanoe
' exists if a person 18 guaranteed to re-
. celve an.ltem and, ab the time of the

offer or purported offer, the tsle-.

merkster does not 1dentify the specific
Atom that the person.will recejve. :

.+ (y) Prize promotion means: '

. " () A swespstakes or othar game uf
_chanes; or

(2) An oral or writben express or im-
p]ied. reprasentation that o perssn has
won, has been selected to.recsive, or
may bs eligible to receive a pr.!ze or
purported prizs.

(%) Seller means any peraon who. in
connection with a telemarketing trans-
scidon, yrovides, offers o provide, or

. arrengss.for 'others to provids goods or
gervives to the custorner J:u exchangs
for considaration: '
(ra) Siote mezns any sta.te of the
.+ Untted Btates, the District of Oolum-
"+ "bia, Puarto Riog, the Northern Mariana
Ialanﬁn and-any territory or posﬂaasinn
of the United Btatss.
- (bb) Telemarketer means any, person
who, in connection with telemarketing,
.initistes or ressives telephons salls to
or from a customer or dopar: - -
. (co} Telemarketing means a plan, pro-
graim, or campaign which i condnoted
to'induee the purchase of goads or serv-
ioes or a charitable contribution, by
Jee of one or more telephones and
which involves mors than one inbar-
state telephona call. The term doss not
Include the solicitatiomr of sales
through the malling of a catalog
whizh: coptainad & ‘writhen- description
. or Minsination of the goads or services
. offored for sale; includes the bmainess
address of the seller; includes muliipls
pegee of written material or {ITustra~
tlons; and hes been issned not less fre-
quently than onos & year, when tha
perzon making the solioltation .does
.not; golicit custornars by telsphone but
only receives oslls Indtiated by cus-
-tomers in response to the catalog and
doring those oallz tukes orders only
. Without farther solidtafion, For pur-
poses of the previous sentancs, 'the
ferm *further solcitation” "does not
include providing the onstomer with
Information about,’ or attempting to
8all, any other itern included in the
Bame catalog which prompted the cos-
tomer'a call or na aubata.nﬁa.ny gl
Iar catalog. o

' . 13
. .
. : .
¥ " . .,
. ,
. .

t

E
16 CFR'Ch l('l'-l-ﬂd Ecifion) . :

(ddy Upsening means aolieiﬂng the 1" e
purchage of goods or sarvices following Wi =
an initlal transaction during & single fsk
. talbphonie call, The uwpasl] I8 &’ separats

telemarketing transaction, 1ot & con-
tirnation of the indtin] transacidon An

“oxternal. wpmell” ‘s & -solivitation .4}

mads by or-on bahalf of & seller 4if-

feren from the sellar in the initiel |,
. transaotion, regardless of whather the

initinl transactlon. and the subaeguent
solicltation are made by the same tale-
marketer. An “4nternal upssll” s & go-
linitation mede by or on behalf of the

" pame seller as In the initlal trans-

eotion, regardieas of whether the ini-
tial transpction and suhssqn.ant soliof-
tetlon ard made Dby the aame tele-
marketar, -

* §3108 Deceptive telemarkoting acts ar
practices.

(2) Prohibited deceptive telemarketing
gate or practices, Tt 15 8 deasplivae tals-
marketing ect or practice and a viola-
tlon- of this Ruls for any seller or teols-
marketer to engage in the following
conduct:

(%) Bafors & custormer paya’ for goods
or services offered, failing to disclose
fruthfully, n a-clear and conspicuous
manner, the following matarial infor-
mation:

(1) The total costa to puruhnaa,
caive, or use, and thy quantily Y, any

goods or garvicsa that are the sublsct .

of the sales offer;?

(1) ATl material restrictions, Imite~

tiops, or conditions to purchese, re-
osive, or use the goods or services that
&re the.subjeot of the sales. offer;

«(ii) "X the seller has & policy of nob
making refunds, cancellations, ex-
chenges, or Tepurchases, & statement
informing the oustomer that this is the

1Whem & seller or telemnerketar uses, ar di-
roots & oustomser to use, B oourler to fmns-
port payment, the peller or ielemAriater
must mals the disclosores requived by
§810,8(e)(1) before pending g covrier to ok
up payment or-suthorization for payeent, or

" directlng a ovstomer to have a oourler ok

up yayment or authorieation for paymant,
iFor offers ¢f oonsmmaer aredif
subject to the' Truth in Lending Act, 15
U.8,0, 1601 o seq,, and Reguistion 3, 12 OFR
a5, nnmpliannawiththadjnnlumraqﬂm—
mants ondsr the Truth in Lending Act and

Regnlation Z ehall oonstitwie compliance

with §30.E)(1XY of this Bule,

376
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% . ssiter's policy; or, if the asﬂlar or tale-

marketar ma.kas A repressnbation
:aboet 4 refund, caxcellation, exchangs,
er repurchase polioy, & statement of all
meterial terma aml conditdons of-suqh
poliey; - .o

v In any prlza promoﬁon, tha odds
*, of being able to recsive the prizs, and,
. if the odds are not calemlabls in ad-
vanoe, the factors weed 1nm caloulating
the odds; that no purchass or paymsnt

"+ ia required to win & Drize or fo partim-

pate.in a.prize jramotion apd thet any
parchase. or peyment will not incresss
- he person's chances. of winning;.snd
the no-purchaseino-payment: method' of
. participafing in-the prize promotion
.with elther Instructions on how to par-
tioipate or an eddress or local or toll-
free telephons .mumber to- whieh' cus-
_-tomers may write or call'for informa~
tion on how 5o participate;
{v) All. material costs or conditions
1o receiva or redesm & prize that is the

" - aubject of the prize promotion; -

{v) In the sale of any goods or serv-
lges regrsgentsd to protect, insare, or

' * ptierwise.limit a. oustomer's linbility

in the svant of nnaunthorizad use of the

' custbmer's credit .caxd, the limiis on' 4.

.cardholder's Hability for omauthorised

. use of & credts’ cudpursuantto]ﬁ
T.B.0. 1643; and

(yit) If the offer {ncludes a naga.tl‘va

.optden featore, all maberinl ferms and
, opnditions ¢ ﬁh& negetive optloa fen-
imre; 1ncl . but not Umited to, the -

' faot that the -cnstomer's. ecogunt will
be charged unless the oostomer takes
an affirmative actlon ‘to avald the
gharge(s), the: date(s) the charge(s) will
be eubmiittied for payment, add the spe-
eific steps the omstomer must take to
avold the charge(s).

" (@) Misrepresenting, diracl:]:g' ar by

impHeation, in. the sale of goods or

gorvices any of the following material .

informafion:

(1). The total costs to purchass, Te-
ceive, or use, and the guantity of, any
goods or services that are the sublect
of a pales offar; -

! ' (iy Any matarial restriction, lmita~
tion, or copdition to purchase, receive,
or use poods ar asrvices ﬂmt ars the
snhject of a 5ales offar;

(i) Any matarial aspeot of the per-
formence, efficacy, nature, or, cemtral

'.I
.

o v
[

531&3 ’
"alm.ra.ntarmmm of goada or Barv:inas

t‘lm,t arae the'subject of a sales offer;
" (iv) Any material, espsch of ths ma-

ture or terms of the. sellar’s refund, -

canoellation, exchenge, or repurchase

. polldea,

vy Any 'material sspect of a priso

- promotion including, -but not Hidted

to, the odds of being able to receive &
prize, the natyre or valis of a qrize, or
that & puraknse or payrnent is required
towinaprizaorﬂupsrﬂuipatema.
prize-promotion;

(vi) Any material aspeot of an invest- -

ment opportunity including, but not

limited to, riak, Houidity, aa-miug's po-

tential; or proﬂﬁabﬂity-
(vii) A aeller's or telam&rkeﬁara al-
fliation with, cx apdorsement; or spon-

sorghip by, any pamon or governmant -
-antusr

(vill) That eny cnstamar nseds of-

.fered goods or pervices to provide-pre-

feotions A customer already hes gurse-
ant to 16 T7.8.0; 1643; op

(ix) Any material sspect of & negs-

tive option featura including, hut not

‘Umited to, the fact that the onstomer's

sooount will be charged anless the gos-
fomser takes an. affirmative action to
avold the ocharge(s), ths date(s) the
charge(s) will be sobmitted’ for pay-
ment, and the specifio steps the cus-
tomer mmst take to gvold the

charge(s).

(3) Oansing billing in;fprmation fo ha

suhmitbed for payment,- or collecting or
attempting to collect, payment for
goods or services or'a uhsﬂtn.bla con-
tribotion, dixectly or indirectly, with-
out the customar’s or donor's express
verifiable authorigation, except when
the method of payment azed io o oredit
card subject to protecticma of the
Truth in Landing Act and Regulation
%,8.0r 5 deblt card sabject to the pro-
tections of the Hlectronic Fund Trans-
for Act and Reogulation B.t Buch au-
thorivation ahall be daemsed verifizble
if any ofthsfpnnwihgmamis em-

‘ployad:

Arath in Lanﬂ:lns' Aot, 35 U.3.0. 1901 o
seg., and Ragulaidaon 2, 128 OFR part 226

$Hlegtronis Fund Teansfar Aat, 15 U.8.0.-
1888, ¢4 seq., a.ndkag-u:laﬂunm. 1 TR pa.rt
206.

8T

Case 8:05'-cv-01211-iC-AN Document 36 Filed 12@2006 Page 19 of 29 .



Case 8:05-cv-01211-iC-AN Pocumeént 36 ‘Filed 1'/2006 Page 20 of 29 -

§3'lﬂ.3

(1) Bxpross written anthorization T:y
the gugtomer or donor, which Includss
the customer’s.or donor’s slgnsture;®

(1) TWxpress.oral anthorization which
. 1p andio-recorded end mads awailable
upun renuest; to the customer or doner,
" and the customer's er donor’s bank or
other biling entity, and which evi-

dences olearly both the ouskomer’s or.

donor's auwthorization of payment for
ths goods or servicas or charibable con-
tribation tHet are the sublect of the
t8lamarksting transastion and the oos-
- tomer's or donar's reosipt. of sll of tha

fn]lowing Infarmation: :

» (A) The number of debits, chages, or
pa.ymanta (if more than one); - -

.{B) The dafe(s) tha debit(s),
dherge(s), or payments) vdll be sub-
mitted for paymant; -

(0) The emowunt(s) of the ﬂ.abit(s)..

* chirge(s), or paymsni(g);
(D) The customer’s ar donor's name;
. () The customer’s or denor's. billing
mformaﬁon, identifled with safficlent
‘ppecificity such that the customer or
donor understands what sccount will
be meed to collsct ‘payment for the
Eoods or services or charitable oun-
. Tribution thet ave the subject of the
telomarketing transaction;
() A, talsphons number for customer
, or donor ingquiry thab ig answared dur-
‘*_ ._ _ log parmel hueiness hours; and
] {@) The dade. of the customer's or do-
: -nor's oral enthortzation, or
(i) Written confirmation of tha
tranesclion, '{dentifiad in a olear snd
oonapionous roanner as such ‘on the
ountaide of ‘the snvelops, semt to the
cugtomer or donor via fist oless mall
prior 1o the submiseion for payrment of
the customeris or donor’s billing infor-
mation, and that inclades all of the in-
formation ' .contained. in
58 810.9(a)(B)(H)(A)-() and.a clear and
. coneplouous staterment of the proce-

- dares by whidh the'.customer or dopor

. can obtain a refond from tHe seller or

" telemarkster or charitabls organize-
fHlon in the svent the confirmation s
Ineoonrate; provided, however, thet this

' means of authorization shell not be

¥¥or yurpnaes of this Ruls, ths term "alg-
natare’ shall innlnde an elsstronio or Hgital
frrm of aignatere, to the extent that such
form of gignaturd ir recognised as-a valld sig-
uature under applicable fedaral law ar sta'm
coniract 18w,

.

‘. .
. .t

. .
'

dperned verifahle in-ingtances in which
gooda or Bervices.are offared ima trans-
action involving & free-to-pay comver-

gion and prae.cq_uirad a.nunnnt informa-

tlon.

(¢) Making s ifulse or nﬂslea.ﬂjng
statoment to induce any parsen to pay
for goods: or services or o indnna a
charitablae sontribation..

(b) dssisting and-Faoftiating, 16 18 & de~

ceptive. telemarketing act or practice

and a violation of this Bule for & per- -
son to provide substantial assistance or
- eupport to any seller or telemarketsr -

when that person knows or conscionsly
avoids knowing that the seller or tele-

marketer s epgaged in any ach or prac-

‘tioe that viclates §§810.3(s), (o) or (d),
-or §810.4 of this Rule, :
(c) Credit card lgundering, Except as
expressly permifted by the applicuble
credlt card system, it Is ‘a deceptive
telpmarketing act or pmntlce and g
violation of this Rule for: .-
(1) A merchant to présent fo or de-

posit. into, or czuse another to yresent |

to or deposit into, the arsdiy oard sys-

tem for payment, & oredit card sales.

dreft generated by a telemarketing
transaction that i1s not the result of a
telemarkoting oredlt card trameaction
batween the cardholder and the mer-
chany;

(2) A:n:r person ta empley, solicit, or
otherwise cause a merchant, or an am-
ployee, representative, or agent of tha
merchant, to present to or dspealt Into
the credif card sysbtem for paymant, a
credit card eales drafb generdted by a
telamiarketing transaction that 15 not
the resuit of & telenarksting aredit
oard t{ransection betwesn the card-
holder and ths marchant; or -

(8) Any person to obiain access to the
credit card system through the use of &

business relationsidp or an affilistion - -

with & merchant, when suth access s
not anthorized by thes merchant agree-
1jJa:u;-.rn:_ or the appHeable aredit card ays-
Bm.
(d) Prohibited decepiive acts or prac-
‘ticey in the solcitetion of chariiable con-
‘tributions, It is‘'a framduisnt charitabls
‘Bolicitetion, a deceptive telemarketing
acti or practios, and a vielatlon of this
Byle for any telemarketer sollojting
charitable confributions to misrepre-

sent, drectly or by Implcation, any of

the fo]lowing material information:

. ' ... .
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{1y The nature, purpoaa', ormssion af
1. sny entify on behel of which a nha.r.l

mta.x deductibie in whole or in part;
(3 The purpose for which any ahari-
ta.hle contribution will be used; .
’ (4) The perceutnge or amonnt of any
¢ “gharitabls contritution thef will go to

. {f) Any- matarial aspect- of a prize
promotion including, but not limited
to: the odds of being .able to receive a

| .+ prize; the-nature or valus of & prizs; or

Ybat 8 charitable contribotion i85 re-

in a prize promotion; gr
- (8) A charitable org‘a.niza.tion's or

dorsement; or sponsorehip by, any par-
.son.or govarnment ant.ity .

§810.4€ Abasive talamarkahng acts or
(8} Abusive conduct penerally. It 18 an
. abuosiwa telemarksting act or practice
.. and & violation of this Bale for any
. 'eallez-or telemerketer to engege in the
following conduct:

(1) Threats, intimidatdon, or the use

of nrofane or obacens language:

.(2) Bequesting or recalving payment
of any fen or consideration for goods or
gervices represented to remove deroga-
tory informatijon from, cr improvs, a
parson's aredit history, .credit fecord,
or cradlt reiing okl

. {1) The time frame in which the seller
has represented el of the goods .or
pervices will be pruvidad to that person
hag axpired; and

[(if) The seller has provided the person
with d.oouman‘ba.tion in the form of a
consumer report from & consumar. re-
porting agency demo that the

' promised results have heen achiswsd,
such report having been issued mnrs
thay eix montha after the results were
achisved. Nothing ip this Bule should:
he oonstrued to affsct the reguiremsnt
in the Fair Orsdit Reporting Act, 16
U.8.0. 168), that a conswmer rsport
may only be obtained for & specified

. permissible purposs;
(3) Requesting or receiving payment
- of any fee or.consiieratdon from a per-
son for goods or sarvioes represanted to
recover or otherwise assist in the re-

vl

'\ a .charitabls organizatiem or- o eny .
. . partionlar charitable nrogram;

quired to win a prize or to partrluipata:

telamarketer's affiHation with, or-en-,

.
- . . .
* e v ‘ n "
. *
. .
.

'§atos

tarn of money or any other item of.
value paid for by, or promised to, that’ .
parson in & previous felomaxketing - '
tranesotion, wntil seven (7). bmainsss
days after such money or other Itam ia
deliversd to.that person. This provision
ghall ‘not apply io gocds or services
provided te a parson hy & Huenaad a.t-
torney;, -

(4 Raqussting or raeafving; ;pa.yman‘h
of any fss or consideration in'advance
of, ebtalning a loan or other axtension

1

"of credit when the eeller or: tele-

marketer hes guarantesd ‘or - rep-
resented a high- Hielihood of sucosss in

-obtaining or srranging a.loan or other

extansion: of eredit for o person; ]

(5) Disolozing. or rsceiving,. for- gon-
slderation, unescrypted comsumer’ ac-
count numbers for, use in ‘fole-
marketing; provided, however, that this
paragraph ehall not apply-to the discle-
gure or roceipt of & onstomer's or do-
nor's blling information to mrocess a
Tayment for ppods or serviees or a
charitzble contribmtion mus.nt t &
trangaation;

(6) Dausing ‘Bﬂltng' imia:ma.tlon ta Pe
submitied for payment, d:raotlr or-ig-

. irectly, without the express informed

consent of the customar or domep. -In
any telemarkoting transaction, tfie
gallar or telamarketer must obtaln ﬂm
express informed conssnt of tha cos-'
tomer or donor to be charged for the 'T "

. guode or ssrvices or charitable con-

®ibution ané to.be charged using the
ldeptifled account I -any tels-
merketing  itraneaction  involving'
mescquired sccount information, the

- requitemsnts in, paregraphs (a}8)Q)

through (11) of this-seetion muast be et
to svidencs express Informed consent..

() In eny telemarksting transaction
involving presoquired sccount informe- .
tlon and a free-to-pay -conversion fse-
tire, the sellar or talemarieter must:

(4) chiain from the customer, af &
minimum, the 1ash four (4) digits of the
scopunt nember to be charged; -

‘(B) obiain from the customsr his. or
her axpress agresment to. be chargad
for the goods. or services and to. be
charged wsing the sccount nomber pur- -
‘snant to peragraph (A}BIAICA) of this
pection; and,

(O) make and maintain an audio re-
oording of the entirs telemarketing

_tz‘macﬂan.

I
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.

e -‘{ﬂJ - any other-kalemarksidng' tm:s-

eotign Involving preacquired accomnd

- Information not desaribed in paragrarh
" (a)(6)(1y of this sectiom, the seller or
. telemarketar munf:

' (A) &b o mintmom, identity tle ao-

count %o be charged with sufficlent -

. spacificity far the onstomar or donar to
. " undersiand what a.ucmmﬁ del be
"|ohargssd.md '

.(B) obiein from the oustomer or

‘donor his or her express agreement; to
be ‘charged for the goods-cor ssrvices
and to he cherged using the account
momber identifisd pursuant to pare-
. graph (a)(B)A)(A) of this sectdon; or

. N Felling to- transmit; or cause to ba
u'amttad the +telephons xnumber,
and, when made aveflable by the tele-

_marketer's carrier, the name of the
talemerketer, o any caller Idsntifive-
‘lon getvice-in use by & reciplent of &
talamarketing call;, provided that.it
ghall not be a4’ violatlod o substitute
(for the nams and phone pwmber wiad
in, or hillsd for; malking the eall} tha
nsme of the seller or charitable organi-

-. gaflon on behal "of which a tele-
marieting oall {7 placad, and the seli-

“er's ‘or charitable orgenization’s cos-
tomer or.donor- service velephone nom-

. ber, which Is answered during regular
businsss hows. - ,

. (b) Paitern of cails. (1) If 1a an sbusiva
telamn.rkatdng act or practice and a
viclation of this Rule for a tele-
markater to engage In, or for's gefler

t0 cange & telarnsrketar to engage in, .

the fnllowing conduct:

(1) Oausing any telephone to ring, or
eligaging any parson in telsphone con-
versation; repeatedly or continnods]ly
. with intent to apnoy, albuse, or-harass

'any person &b the oalled mummber;

{(i1) Denying or interfering in any

. way, directly tr indirectly, with a per-
son’s rigit to be placed on any registry
of names and/ar telephone numbars of
parsons who do-not wish.to racalve out-
bound telephone calls gntablished to
comply with §310.4(b)(2)(H1);

(i) Inidating any cutbound tels-

. phaoue call 0.8 perscn whan:

(&) that person previously hag stated
that he or she does not wish to recaive
an outbound telepiione call mads by or
on bebalf of the seller whoes goods. or
garviced are being offered or made on

" bebslt of the charitable organizaiion:
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for which a charitable, conin:lbnidon s
'ba!.ng soliodted;or -. . -

(B) that person’s telephone number i
on the “do-not-call’™ registry,. man-
tained by the Coromission, of perssns
who fo- not wish $o recelve- outhound

‘telephone calls to induce the purchsts © Fite

"of goods or services unless the seller
(1} has obtalned the expreds agrse-
ment, In “writing, .of such person to
place calls to thet person. Such writtan
agroament shall clearly avidemes sach
parson's anthorization thet. cally mads
by or an-behalf of & speciflc party may
be placed to that person, and shail in- |
clude ths telepHone number o which °

" the oalls 'may ba placed and the slgna-

tura® of thet person; or .
() hes an eshhbliehed business rels-

- Honahiy with such person, and that

pargox has nof ghated theb he or she
does not wish to receive owtbound tele-
phome galls . under paragraph
(b)(1)@H)CA) of filds sectloni-or

(iv)- Abandoning any ontbound tele-
phone ogll. An ontbound ielaphons call
15 “gbandoned” under tide section' if o
person answaps itr and the telsmarketor

, does not cormeat the call to-& sales rap-

resentative within two (3) ssconds of
the person’s complsted gresting,

(2) It 15 an abusive telemarketing sct
or nractios and 2 vicletion of this Rule
for any person to sell; rent, lease, pur-
chase, or use any let establehed %o
comply with §30.4M)LALNA), or
maintained by the Commission pursu-
ant to §310.4(b)1)EL)E), for-any pur-
pose exosdl compliance with the provi-
glons of this Bule or otherwiss to prs-
vant telephons ealls to telephone nwm.
bers on such lists,

(%) A, seller ar telemarketer will not
ba liable for violafing §810.4th)Q1){H)
and (iii) if it can demonstrate that, as

.part of the seller's or telamarketar’s

routine buxiness praotics:
() T& ban establshed and imple- -
mented written procedures fo comply
with §310.4(b)Q)CH) and (H1); ’
(i1) Tt haa trained its personnel, and
any entity assisting in its compliancs,

¢For purposes of thin Rule, the term “siz-
nstors® shall inoluds an elestronie or digttal
form of slgnainure, to the sxtent that sach

*form of aignature fxraoognizsd as & valid sig-

nators under applicabls tsdam.l law ur mta
unnt:wlihw . k

389




Case 8:05,-cv-01211-iC-AN Document 36 * Filed 1?‘/2006 Page 23 of 29 * .

' i focrc Trade Commisslon -

i L. to §R0.4D)AI%
: . (4i1) The seller, or & telemarketer or
_-; g.nnther pereon acting. on behalf of the

-‘,” .+ geller or charitable organization,. has
© Y maintained and recorded a. st of tale-

e phone numbers the seller or charitable

1255 organigation may not contact, in come
inn.nns with §310.40)HENDA)Y;,
** (1v) The sallér or & telemariketor uses

& procaes to prevent telemarketing to
. Byt any telephone number on any Hsh es- -

" 8.7 tablished pursusnt, to §§310.4(b)(9)L)
L5 v or  GOADIDWUDE), employing a
, verelon of the “do-pot-call™ registry
-, obtained from the Commission no more
@& " than thres (3) momths prior to tle date
- any call {8 made,
raaords dooumentdng thid prooess;

{(v). The sellér or a telemarkéter or
a.nothar person, acting on behslf of ths
seller or charitabla organization, mon-
itors and enforces compliance with-the

§i4(D)(3)(1); amd .
(vl) Any subsequent call otherwise
~viclating §810.4b)(1)(1) or (i) is the
. result of exror,
(¢} A peller or telamariceter will not
'ba Rable-for violating 310.4(b)(D)W) i
" (1) tha seller or-telemarkster employs

. 0f mo more than three (3) percent of all
-. calls anewered-byr-a- person, "measured
per day per calling campaign;.

(1) tha séller or telamarketar, for
each telsmarkeidng call placed, allows
the telaphons to ring for at least fif-
teun (15) seoonds or foar (4) rings bofors
dizsconnecting an unanswered call;

(i) whenever a seles representative
in not available to speak with the per-
son answering the oall within two. (3)
gsconds after the person’s compiated
.greeting, the seller er. felomarketer
promptly plays a recorded message
that states the pame and telephons
number of the saller on whoss behalf
ths cell was placad ”; and i .

(iv) tha seller or telemarkster, in ac-

cordance with §810.5()-(@, retains
records e compliance: with
. §S104(b ()LL), Coe

TR R R e e Py iiiparss

ralovant state and fedsral. lawa, incluvding
hntnotumtedtnthsma.. @1 U.B.0. 137,
mﬂwmmm

s -’*7"""!‘-=7=-;—_ -

m the procadures established pursmt .

and maintains.

procedures ‘establiched pursuant. to |

$achnology thet ensures sbandonment.. .ibe person’s chences. of

"This yrovielon dosa not affect any sellar's -
or telamerketer’s obligation to comply with.

.‘
.

531'0.4-

()] G’ang time restrictions Wijibunt
the prior consent of & persen, 16 1s an
sbusive telemerksting ach or practice
-and a viclation of this Ruls for 5 tale- -
markstar to engege In outhound tele-
Phone calls to a person's residencs af
any tims other than batwesn 8:00.a.m.
and 8:00 p.m. Jocal tims a.tthsna.]led
'perspn’a-location. -

(d) Reguired oral disclostires ir.': tha sale
* of goods or services, It is an abusive tels-
marksting act or pracioe and .a violes
Hon of this, Rule for a talemarketerin .
‘an outbound telephons call or-inkarnal
or extermal upsell to' induoe the-pur-

chage of grods or sarvices-to fall to-dis~

close .fruthfally, prompily, and:-in &

‘clear and conspionous manmer to ths

Derson receiving the ca.ll. the Inllowing
Hon: -

(1) 'The {dentity of the'seller;*

' (2} That the purpose uithercﬂlista
‘sall goods or sarvices; !

(31'I‘b.ans.tura of tha gunds or erv-
ines;and. .

.(4) That no. puno.ha.se or, :pament is
necessary to Pe sbls to win a prizs ar
participats . in e priza mromotion. i1 a
prims pramotian is offéved and that any
Purchage or paymant will not increass
. This
disclosure, mast ha.made bafara or fn
conjunotion with th&daaoriphlon of the
prize to.the perscn called, If requested——
by that persom, the telsmarketer must
disolose the po-purchase/no-peyment
entry msthod for the prize promotion;
provided, however, that, in any internal
Upsell for the-sale of zoods or aervices,
the seller or telsmeriteter mmst pro-
vlde the disclosures Hsted in: this seo-
tion only to tha extant thet the infor-
mation in the upsell differs from the
@isclosures provided in-the initial fele-
marketing transection.

(e) Required oral disolosures fn.cliari-
tgble solictiations. It is an ‘abusive tele-
marketing act or practice and a vola-
tion of this.Rule for a telemarketar, in
an outbound telephone call toinduce &
charitabis comiribution, tv fail to ds-
close truthinlly, promptly, and in 2
olear and consploncus marmer to the -
person receiving tha call, the following
informetion:

(1) The identity of the charitahle or-
ganization.on behalf of wl\iuh ‘hha To-
qrest 18 being made; and
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. -avwarded for
. regented, dlrectly. or by impHeation, to
. ‘have & value of $26.08 or more;

.t .
. F

gelns. - |
(ﬂ)l‘hn.tthepnrpusaofthecalliam

goHalt a charitable contribuidon. .

.. §3105 Becordkeeping requirements, "

{a) Any weller or telemarketer shall

. koep, for & period of 3¢ manths from

the date the record is produced, the fo}-

- lowing reocords, relating to its tele-
_ marketing activitdes: :

(1) AIL substantiadly diffaremt sdver-
flsing; brochures, = telemarksting

. poripts, and promotional materikls;

{2). The naxme mdlaatk:nowna,dﬂmas
of each prige reciplent and the prize
prizes that are - Tey-

(3) The nams.and last known address
of each costomar, the goods or.sarvices

* .purchassd, the date such goods or serv-

ioes wers shipped or nrovidsd, and the
amount pald by the oustomer for the
.z0oda or sarvicea; ?

(%), The pame, any ﬁcﬁttona name
usa&, the last known home address and
telephone number, and the Job ‘title(s)
for, all current anid former employeea

‘- directly involved in telephons sales or

solicttations; provided, however, that if

the seller or telemarkster permits flo-,

Htlous namses to be used by smployess,
each ﬂuﬁﬁm neme-must be traceable

' . to onlyons specific amployee; and -

(5) All ¥erifigida suthorizations or

“records: of exgress {nformed Consent or

express sgreement raquired to be pro-

+. yvided or recsived under this Rule.

{b) A seller or telemarketer may
keep- the records required by §310.6(k)

.in’ any form, and In the same mamnner,

format, or plece as they lkeep Buch

. Teoords In the ordinary course of bual-

ness. Fallurs. to keep all records re-
quired by §310:6(z) shall be & violaﬁun
of'bh‘la Bule.
(0) The seller and the telamarlrater
calling on behalf of the seller msay, Uy

" wiitten sgreement, allocate responsl-

bility between themselves for the.rde-
ordlkesping required by this SsctHon.

When a seller and telsmarketer have .
.antererl Into such an agreamsnt, the

8For offars of cnnsmar. oredit prodocts
subjeot to the Truth in Tepding Ack, 15
U.8.0. 160 & seq., and Begulation 2, 12 OFR
226, compliance with the recurdbesping ro-
‘quiremants wndar ths Trath in Lending Act,
and Begulation Z, shall ommstitats cnmnli
n.nnsw:lthgamﬁm}(s) utthia.‘a.ule B

'axampﬁ.nn doss pot apply

5 ||
"
.

.. J6CRCh.1 (1-1-04 Ed!ﬂon)

'tarms of that agreement; shall govern
:a.nﬂ the seller or telemarketar, ns‘aha

' aage may.be, need not Kesp racords

that duplicate thoss of the other. I the

sgreement is unelear s t0 who musg
meintaln any reqguired racord(s), or if

., ho puch -egresment -axists, the ssier

ghall be regponsibles for complying with
§§810.5(a)A)¥) and' (6);. the tate.

mariceter shall be respnnsi’ple for oo~

Dlying with §310.6(a)(4). .o
(d) In the-event of axy dsseiation or
termination of the seller’s or tele-

. marketer's busipess, tie principal of

that; asller or telemarketer chall main-
tain a1l records as raguired vhder this
Soction. In the svent of eny sals; a8~
gignment, or other change in ownership
of the seller's or telemsrketer's busi-
ness, the suooeisor business shall main-

‘h&inauracordareqtdred. u.nd.er this.

Sea’l;ion. ]
§310.6 Emmpﬁona. '

(a,) Solicitations to inducs cha.riﬁa.b"le

contributions: vis -outbound telephone

calls ars nof ‘oovered - by
§310.4B)A)(HH(B) of thds Ruls.

{b) Ths following acta or practices
ars exempt from thizs Rule:

{1) The gale of pay-per-call services
gubject to the Qommission’s Ruls entl-
tled. '“Erads Begulation Rule Pursuent

to 1hé Telephone DHsclosure and Din-

pute Resolntion Act of 1983," 1§ OFR
Puart 308, provided, however, that this
to the ra-
quirerents of §§310.4{a:)f:1), (axXy (),
and (c);

() The sals uf ﬂ'n.nn'uisaa subject ta
the Commission’s Hale entitled Dis-
closure Requirements and Prohibitions
Concerning Franchising snd Business
Opportundty Ventures,” (“Franchiss
Bule™) 16 OFR Part 438, provided, how-
gver, that this exsmpiion does nob
apply to fhe regquirements of
§§810.4(a)1), (2)(T), (b), and-(c);

(3) Telsphons aalls in which the sale
of goods or servioes or cheritable sslio-
itation s not completed, and payment
or aathorizailon of payment I8 nof re-
guired, untll after a face-to-face galen
or dopstion presemtation by the acllar
or charitable organization, provided,
however, that this exemption does not
ayply 4o iie reguirements of

. §§300.4(=)2), (8)(T), (D), and (o)

"
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!'319.7 Antllms by states and private
. persons.’

(a.) Any ettornsy gansml' ur othser of-
flear of a siute authorized by the state
to bring mn action’ under the Tele-
ms.rka#:h:g, and Consmmaer Fraud and

AR -'-{
o .:}E,“ ()] Telaphon& caIls imt!e.tad by 2 ous-
b ’153’.;! tormer or donor that'are not the result.
" "’\-; of any solicitation by o saller, chari-

s ‘gravided, however, that this exempiion

iy
-

’13 does. not apply .to any imstanoes of

- .'.; e f" ﬂ&]lﬁ.

" - -
- - .
. . }
- ) * = * -
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;+ upseiling iucluded in sach telephons

(6) Telepﬁone na.]]s iuitm.tad by & cns-
*tomer or donor in response to an Bdver-

‘. .. fisement throngh any medinm, other
"+ than direct madil solicitation, provided,

however,. that this exemption. does not

anply 1o calls initiated by & oustomer’
-5 or donor in’ response to an adverkise-.
‘1 mant relating to investment opportuni-

tles, business opportunifies other then

" tusiness arrahgémsnts-oovered by the

Franchise Ruls, or adverftisements in-

voilving goods or mervices described in
© §§810.3(8)(2)vE) or 310.4a)R)-(4): or to

any Instances of upselling included in
such telephone _ca.!.ls; :
(6) Telsphone oalls initiated by a cas-'

tomer or donor in response to a dirsct

mall solicitation, including solicite-
tHons via the U.S. Postal Servioe, fac-

gimile tranemission, slectronie mall, -

.and other similar msthods of delivery

in which a soHgltation is directed io .

gpeaitic address(es) or peraon{s), tha.;

+ clearly, comspicuously, snd truthfolly

.—discloges_sll_materlal informiation Mst-

8 In §910.3(2)Q) of this. Ruls, for euy .

goods or services oifered in the direct
maill scliotiation, and that coptadna no
material misrepresentation regarding

. any item ocontained in §319.8(d) of.this

Rxole for any raquested uha::ltmbla con-
tribution; provided, howéver, that this
exempticn doee not apply te. calls intd-
ated by & custemer Inresponse to a di-
ract reil eolicitation ralating to prizs
promotions, mvestment opportunities,
business opportunities other than busi-
Dess arrangements - .oovered by the
Franchise Rule, or goods.or aervices ds-
_seribed in §§810,3(a)(L)(vI) or 810.4(a)(@)-

'{4); or to puy Instances of upselling in-

claded {n such telephone ealls; and
(T) Telephone caBs between a tele-

marketer and say business; exoeph
. calls to indues the retail sale of non-

durablae oifica or gupplies; pro-
.vided, however,. that §510.4b)CLIALH)E)

", and §310.5 of this Ruls shall not apgply
- to sellera or telemarksters ‘of nop-

durable offca or olaanilgg enpplies.

Abuse-Pravention-Act, apd any private
person who'briogs an a.otlon undsrthat

Aot, ghall serve written notios .of 8-

actlon on the Cominissfon, i foaaibls,
prior to {8 initiating an action undar
this Rula, The notics ghall he- seat. to
the Offics of -the-Director,.Burean. of

Consumer " Protection, Fadsral Trade
' Dommiesdon, Weshington, D.C. -20580,

and shall necluds & copy of the stats's
or privete psrson's complaint and. any

* ‘other pleadings to be filad with the

court. I pricr noiloe is not feasible,
the state or private persoa shall serve
the Commission with.the reguired no-
tHoo 1mmedin.teb‘ upon institnting ifs
action.
) Nothing ebnta.'lned 12 this Becﬁon
piohibit any attorney general or
pther anthorized stato offlaisl ~from
proceéding in stata court on ‘the basmia
of an allagsd violation of any oivil or

eriminal sl;atrma 01’ such state..

13108 Fee for access-to ﬂm Natinnnl
Do.Not Call Registry.
(a.) It 1s a violation of th:[ﬂ Rule for

any seller to initlate,. or ceuse.sny ___ .

‘telemarketer to initinte, an outbound

telephone ozil to. Any perapn whose
talephone numbef i85 within 3 glven
area code nnless suck seller, either o-
rectly or through another person, firsh
hag peid the aonusl, fes, regquired by
§310.8(c), forraceess to telephone num-
bers-within that aree code thai ars in-
clnded in the Nsfliopal Do Not €all
Registry maintalned by the Comimis-
slon wndsr §30.4(M0))EEINB); provided,
however, that such peyment s not nec-
eesary. If the saller hritiates, or cauees
& telemarketer to inltiate, calls solsly
to parsons pursnant . .to
§5B10:(AR)BIE or (), nd tha

.seiler does not aocess the National Po

Not C=ll Begiatr:y for any other pun-
pose.

(b) It is a violation of this’ Rule for
any telemarkster, on behalf of any sell-
er, to initlate an ootbound telsphune
call to any. person whose telephone

- number 15 within & piver area cods yo-

iesa tha.t aeller. sithar dixenth or
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through another person, first has pald
the anuual fes, reguired by §410.8(c),
for acosss o -the telephone nmmbers
within thet ares cods thet are inaludsd
in the Netlopal Do Nob Oall Ragisiry;
proviged, however, that puch payment
18 not necessary if the saller inttiates,
or tauses a telemariater to initiate,
galls . golely to ypersops. pursuant o
§5310.4(b)A)CUEXBYY) or (#), and the

. seHer does not access the Natlonal Do
", Not Ol Regielry for a.ny nther pur-

poaa ..t
+ (¢) 'The anmual fes, whinh. mm be

, pald by any person pricr to obtaining

access to tha  National Do Not Call

" Registry, Is $25 per ares, ode of data

accessed, Tp to & maximmm of $1,375;

- provided, however, that there shall Ba .
' no charge for the.first five area codes
" of dats accessed by ANy person, and

grovided further, thab there shall be no
chargs to any person engaging ‘o or
causing others to eagage in outbound
telephone calls to consmmera and who
is agoessing the Netionel Do.Not Call
Reglstry without being required wder
‘this Rule, 47 OFR 64.1200, or a.mr other
faderal Iaw. A:n:r person accesalng the
Netional Do Not Call Reglistry may not’
participats in any arrangement to

. Bherg the cost of acopsaing. the rag-
- lstry-ineinding suy arrangement with
- any telemarieter or servics providsr o
- divide the oosts o access.the registry

emong varlous clients of that tels-
marketer or.eervice provider. .
(d) After a person, either directly or

., through anothrer persop, pays the fees

ot forth In §810.8(c), the person will be

Provided. & umigue account pumber

which wll allow that person to acoess.

the reglsiry. data .for.the pelectsd ares”
" codes &t any tims for twelve months

following the firgt dsy of the month.in
which the person paid the fee {*the an-
nual pertad™), T'o. obtain nocess to addi-
tlonal ares codes of data during tha
first slx months of the annual period,
the persom mngt first pay 326 for ench-

* - adiitiona] area cede of deba not ind-

{ially solested. To obtain mccess to ad-
ditionsk.aren ooded of deta during the
second siz months of the axmyal perjod,
the person roust. Gret pay $15 for each
additional ares. cods of dats not imi-
tially selected. The payment of the ad-

ditdonal fee will .perm;t'thn person to .

¢

16 CFR Ch.1 {1-1-04 Ediion).

access the agditionsl srea codes of date
far the remalinder of ths anmuel period.

(e) Access to tha Naflonal Do Not
Oall Registry 15 lmited to tele-

-'marketers, sellers, othars engaged In or
causing others to-engage in telephone

ealls o oonsumers, service providers
acting on behall of such pesrecns, and
any governmant agency that has law

" emforcamsnt authority, Priorto-eccass-

ing the Nrtional Do Not Call Registry,
a person nust: provide the ldentifying
information required by the oparator of
{he registry .to ocollect the fee, and
must cartlfy, under penalty of law,
thet the person I8 acocsssing the reg-

Jptry polely to comply with the provi-

slopa of this Rule or to othsrwise pre-
vent talephone calls to-telsphons hum-

" bers-on the regisiry. I the person is ac-

cessing fhe registry on behelf of sell-

ers, that person also ‘must identify -

each of the sellers on whoge bshalf it 18
ecossging the registry, mmst movide
each seller's unique acoount number

- for nopess to' the national reglstry, and

must cortify, under panalty of law,;
thab the sellers will ba nalpg the infor-
mation gothered from the reglsfry
polely to comply with the provisions of
this Rule. or otherwize to prevent tele-

phone calls to tolephons aumbera on .

tha reglstry. P
58 TR 45144, Inty 31, 2008)

§3109 Beverabilify.
“The provisions of this Bule are sepa~
rate and reverable from one anpther, If
any proviglon 18 sieayed or determined
o ba invalid, 1t s the Qommission’s in-
tention that the remaining provisium

— ———— )
¥

Ehali continus in effect.

364

L
0y YN

Tt avRAL e Y e D TS AT 2
S AL

.- Ay




Ly

Case 8:05-cv-01211-iC-AN Document 36 ' Filed 1?‘[/2006 Page 27 of 29 - .

3-29-04 .
Vol.69 No..60

- Monday .
Mar. 29, 2004

United States

-Govemment

. OF DOCUMENTS na*uaaxu

Wusmmucmmq FR

OFCIAL BISNESS T
+ Poncly fos i L, nth’

ED RO GO

VHSHIPNEHNGT UNLVﬁNIn ﬁggsug HE30

st LT T
SEOF

s—o::s:r 20580
Fre B o

PERIODICALS
and Fees Poid -
. U8, Govammant Pdrting cnk.?

(SN OF1-4528)




Case 8:@%-cv-01211?C-AN Bocumeént 36 ' “Filed 161/2006 Page 28,0f29. . *

) " . '

Fadarel Register/ Val. 69:No.- ﬂDlMunﬂgy March 28, ZDMIEI:IIBB end Rag:ﬂmm

.. N .
. -

X gw:hbﬂlm.ths(:mmim ﬂnaamnmhn[aﬂacﬁmlyﬁm pcially, amall buzinassss,* w.dgqnma
Nmthﬂhhthapdm:tthatﬂﬂs télihnaaparyaar)."— . aug.ulnmdify thejrgyatatns mnd JL
hipamndment hes an eomomic st | Many epmmenturs ergusd that the pamdm'e:mu nly, with the emanded
buainass, the Camiseion hag gmanded Ralo provision willbs the Comoisgion
adopted an kpproach thet minimizes the  fmurdanaoma o bustusssss; mﬂsd’h’m”"m
Ampet to enswre thet #1600t . .. gl businagses NADA nofed thst - . DUiassss must eocsse Roglatry datz -
whﬂnidﬁﬂmsthsmmﬂm “dnalers a3 other guial] Ytsinasses con mg%&ﬂhﬂsﬁu{mﬁm
ofha Appropristion Act het ol mpets comspaing ot o i captzinad ox “ﬁ’“ﬂmﬁg‘m
{2 Tpuatuassts o dats from the Naticnal ersromel oosta naensazy o' {31) daye, the mnm
3200 Not Gall Registry e a monsthly beshs. i dath md pectaren ths scznh, Boganas _ ot i the Appropristions Act
é’ismdismsamindamuasadm wiall baaingsses may lack avelldile m,mmcmum
{ A sacord, the Comumission bas | ° * . personnel in perform this additione), considired mera bovdemsome ¢ ..
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REASONS FOR SETTLEMENT

This statement accompanies the final order executed by defendants Global Satellite, LLC,
William King and Michael Gleason. The final order enjoins defendants from violating the
Telemarketing Sales Rule, 16 C.F.R. Part 310. It also requires the payment of civil penalties.

Pursuant to Section 5(m)(3) of the Federal Tradé Commission Act, as amended, 15
U.S.C. § 45(m)(3), the Commission hereby sets forth its reasons for settlement by entry of a
Stipulated Judgment and Order for Permanent Injunction (“final order”):

On the basis of the allegations contained in the complaint, the Commission believes that
$653,013 constitutes the appropriate civil penalty to settle the matter. Given the defendants’
inability to pay, however, payment of the full civil penalty should be suspended except for
$65,000, unless the defendants misrepresented their financial condition to the Commission. In
addition, the injunctive provisions of the final order should assure the defendants’ future
compliance with the law. Finally, with the entry of the final order, the time and expense of
litigation will be avoided.

For the foregoing reasons, the Commission believes that the Court’s entry of the
attached final order to settle the matter is justified and is in the public interest.



