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PETER D. KEI SLER
Assi stant Attorney General

EUGENE M THI ROLF
Director, Ofice of Consuner Litigation

ELI ZABETH STEIN (VA Bar No. 15288)
Attorney, Ofice of Consuner Litigation
Cvil Division

United States Departnent of Justice

950 Pennsyl vania Ave., NW

Washi ngton, D.C. 20530

Tel ephone: 202-307-0066

Facsim | e: 202-514-8742

Email: Elizabeth. Stei n2@isdoj . gov

Attorneys for Plaintiff United States of Anmerica

I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

UNI TED STATES COF AMERI CA
Plaintiff,
V.
YESMAI L, INC, d/b/a @NCE
CORPCORATI ON, a Del anare

cor porati on,

Def endant .

G v. No.

STI PULATED FI NAL ORDER
FOR Cl VIL PENALTI ES
AND PERVANENT

| NJUNCTI VE RELI EF

Plaintiff, the United States of Anerica, acting upon

notification and authorization to the Attorney Ceneral by the

Federal Trade Comm ssion (“FTC or the “Comm ssion”), pursuant

to Section 16(a)(1) of the Federal Trade Conm ssion Act (“FTC
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Act”), 15 U.S.C. § 56(a)(1), has filed a conplaint pursuant to
Sections 5(a)(1), 5(m (1) (A, 13(b), 16(a), and 19 of the FTC
Act, 15 U.S.C. 8§ 45(a)(1), 45(m(1)(A), 53(b), 56(a), and 57b
and under Section 7(a) of the Controlling the Assault of Non-
Sol i ci ted Pornography and Marketing Act of 2003 (" CAN SPAM or
the “CAN-SPAM Act”), 15 U S.C. § 7706(a), to secure civil
penal ti es, a permanent injunction, and other equitable relief for
Def endant’ s violations of Section 5(a) of CAN-SPAM 15 U. S.C
§ 7704(a). Defendant has wai ved service of the Summons and
Conpl aint; the parties have been represented by the attorneys
whose nanes appear hereafter; and the parties have agreed to
settlement of this action upon the followng ternms and
conditions, wthout adjudication of any issue of fact or |aw and
wi t hout Defendant admtting liability for any of the matters
all eged in the Conplaint.

THEREFORE, on the joint notion of the parties, it is hereby
ORDERED, ADJUDGED AND DECREED as fol | ows:

Fl NDI NGS

1. This Court has jurisdiction over the subject matter of

this action pursuant to 15 U.S.C. 88 45(m (1) (A, 53(b), 56(a),

57b, and 7706(a), and 28 U.S.C. 88 1331, 1337(a), 1345, and 1355.
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2. Plaintiff and Defendant consent to jurisdiction and

venue in this District.

3. The activities of Defendant are in or affecting
comerce, as defined in Section 4 of the FTC Act, 15 U S.C. § 44.

4. The conpl aint states a clai mupon which relief may be
grant ed agai nst Defendant under Section 5(a) of the CAN SPAM Act,
15 U.S.C. §8 7704(a), and Sections 5(a), 5(m(1)(A), 13(b) and 19
of the FTC Act, 15 U. S.C. 88 45(a), 45(m(1)(A), 53(b), and 57b.

5. Def endant has entered into the stipul ated Judgnent and
Order for Permanent Injunction (“Order”) freely and w thout
coer ci on.

6. Def endant hereby waives all rights to appeal or
ot herwi se chal |l enge or contest the validity of this O der.

7. Def endant agrees that this Order does not entitle
Def endant to seek or to obtain attorneys’ fees as a prevailing
party under the Equal Access to Justice Act, 28 U S.C § 2412,
and Defendant further waives any rights to attorneys’ fees that
may arise under said provision of |aw

8. Entry of this Order is in the public interest.
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shal |

DEFI NI TI ONS

For the purpose of this Order, the followi ng definitions

1

appl y:

“Commercial electronic mail (‘enmail’) nessage” neans
any electronic mail message the primary purpose of
which is the comercial advertisenent or pronotion of a
commerci al product or service (including content on an
I nternet website operated for a comrercial purpose) and
that further satisfies the requirenents of 16 C. F.R
316.1 et seq, as it exist now and may be anended.

Unl ess ot herwi se specified, “Defendant” neans Yesmail,
Inc., d/b/a @nce Corporation, and its successors,
assigns, affiliates, or subsidiaries.

“Docunent” is synonynous in neaning and equal in scope
to the usage of the termin Federal Rule of G vil
Procedure 34(a), and includes witings, draw ngs,
graphs, charts, photographs, audio and video

recordi ngs, conputer records, and other data

conpil ations fromwhich informati on can be obtai ned and
translated, if necessary, into reasonably usable form

t hrough detection devices. A draft or non-identical
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copy is a separate docunent within the nmeaning of the
term

“Electronic mail (‘emmil’) address” neans a
destination, commonly expressed as a string of
characters, consisting of a unique user name or mail box
(comonly referred to as the “local part”) and a
reference to an Internet domain (commonly referred to
as the “domain part”), whether or not displayed, to
whi ch an electronic mail nessage can be sent or
del i ver ed.

“Electronic mail (‘email’) nessage” neans a nessage
sent to a unique electronic mail address.

“Initiate,” when used with respect to a commerci al

el ectronic nmail nessage, neans to originate or transmt
such nessage or to procure the origination or

transm ssion of such nmessage, but shall not include
actions that constitute routine conveyance of such
message. For purposes of this Order, nore than one
person nmay be considered to have initiated a nessage.
“Person” neans a natural person or a corporation,

partnership, proprietorship, limted liability conpany,

or other organi zation or legal entity, including an
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associ ation, cooperative, or agency, or other group or
conbi nation acting as an entity.

“Procure,” when used with respect to the initiation of
a commercial electronic mail message, neans
intentionally to pay or provide other consideration to,
or induce, another person to initiate such a nessage on
one’ s behal f.

“Recipient,” when used with respect to a commerci al

el ectronic mai|l nessage, neans an aut horized user of
the electronic mail address to which the nessage was
sent or delivered. If a recipient of a commerci al

el ectronic mail nessage has one or nore el ectronic nai
addresses in addition to the address to which the
message was sent or delivered, the recipient shall be
treated as a separate recipient with respect to each
such address. If an electronic mail address is
reassigned to a new user, the new user shall not be
treated as a recipient of any commercial electronic

mai | nessage sent or delivered to that address before

it was reassigned.
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10. “Sender,” when used with respect to a comerci al
el ectronic nmail nessage, neans a person who initiates
such a nmessage and whose product, service, or Internet
web site is advertised or pronpted by the nessage.
ORDER
. PROH Bl TI ON AGAI NST VI CLATI NG THE CAN- SPAM ACT
| T 1S THEREFORE ORDERED t hat Defendant and those persons in
active concert or participation with it who receive actual notice
of this Order by personal service or otherw se are hereby
permanently restrained and enjoined fromviolating the CAN- SPAM
Act, 15 U.S.C. 88 7701 et seq., attached hereto as Appendix A,
and as it nmay be anended, by, including, but not limted to,
initiating the transm ssion of a commercial email nessage that:
A Does not contain a functioning return email address or
ot her Internet-based nechanism clearly and
conspi cuously displayed, that (i) a recipient nay use
to submt, in a manner specified in the nmessage, a
reply email nmessage or other form of Internet-based
comuni cation requesting not to receive future

comercial email nessages fromthat sender at the enai
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address where the nessage was received; and (ii)
remai ns capabl e of receiving such nessages or
comuni cations for no | ess than 30 days after the
transm ssion of the original nessage;

B. Does not include clear and conspi cuous notice of the
opportunity to decline to receive further comrerci al
emai |l fromthe sender; and

C. Is sent to a recipient’s enail address nore than ten
busi ness days after the sender or the person who
initiated such a nmessage receives a request fromthat
reci pient not to receive future comrercial enai
messages fromthe sender at the recipient’s emai
addr ess.

1. CVIL PENALTIES
| T 1S FURTHER ORDERED t hat Defendant shall pay to Plaintiff
a civil penalty, pursuant to section 5(m(1)(A) of the Federal
Trade Conm ssion Act, 15 U.S.C. 8 45(m(1)(A), in the anount of
$50, 717 as fol |l ows:

A Def endant shall make the payment required by this Part
within ten (10) business days of the date of entry of
this Order by electronic fund transfer or certified or
cashier’s check in accordance with the instructions
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provi ded by the O fice of Consuner Litigation, Gvil
Division, U S. Departnent of Justice, Washington, D.C
20530, for appropriate disposition; and

In the event of any default in paynent, which default
continues for ten (10) business days beyond the due
date of paynent, the entire unpaid penalty, together
with interest, as conputed pursuant to 28 U S.C

§ 1961, fromthe date of default to the date of
paynent, shall imredi ately becone due and payabl e.

I11. COVPLI ANCE REPORTI NG BY DEFENDANT

| T 1S FURTHER ORDERED that, in order that conpliance with

the provisions of this Order nmay be nonitored:

A

For a period of five (5) years fromthe date of entry
of this Order, Defendant shall notify the Comm ssion of
any changes in corporate structure that nmay affect
conpliance obligations arising under this Oder,
including but not limted to a dissolution, assignnment,
sale, nmerger, or other action that would result in the
energence of a successor entity; the creation or

di ssolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this O der;

the filing of a bankruptcy petition; or a change in the
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corporate nane or address, at |east seven (7) days

prior to such change, provided that, wth respect to

any proposed change in the corporation about which

Def endant | earns | ess than seven (7) days prior to the

date such action is to take place, Defendant shal

notify the Comm ssion as soon as is practicable after
obt ai ni ng such know edge;

One hundred eighty (180) days after the date of entry

of this Order, Defendant shall provide a witten report

to the FTC, sworn to under penalty of perjury, setting
forth in detail the manner and formin which it has
conplied and is conplying with this Order. This report
shal | include, but not be limted to:

1. A copy of each acknow edgnent of receipt of this
Order, obtained pursuant to Section V of this
Order; and

2. Any changes required to be reported pursuant to
subsection A of this Section;

For the purposes of this Order, Defendant shall, unless

otherwi se directed in witing by the Comm ssion’s

aut hori zed representatives, mail all witten

notifications to the Comm ssion to:
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Associate Director for the
D vi si on of Enforcenent
Federal Trade Comm ssion
601 New Jersey Avenue, N W
Washi ngton, D.C. 20580

Re: United States v. Yesmail, Inc.
Cv. No.
D. For the purposes of this Order, Defendant shall, unless

otherwi se directed in witing by a representative of
Plaintiff, identify all witten notifications required
to be sent to Plaintiff as in reference to

DJ# 102-3371, and mail themto:

Director, Ofice of Consuner Litigation
U.S. Departnent of Justice - Cvil D vision
P. O. Box 386
Washi ngton, D.C. 20044
E. For purposes of the conpliance reporting and nonitoring
required by this Order, representatives of Plaintiff
and the Conmm ssion are authorized to conmuni cate
directly with Defendant’s officers.
V. RECORD KEEPI NG PROVI SI ONS
I T 1S FURTHER ORDERED that, for a period of five (5) years
fromthe date of entry of this Order, Defendant is hereby
restrained and enjoined fromfailing to create and retain the

follow ng records in connection with the marketing, adverti sing,

pronotion, offering for sale, or sale of goods or services, via
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conmmer ci al

(or reports concerning such records) available for

copyi ng w

emai | messages, and fromfailing to nake such records
i nspection and

thin ten (10) days of receipt of a witten request from

a representative of Plaintiff or Comm ssion:

A

St andard accounting records generated in the ordinary
course of business including, but not limted to,

bal ance sheets, incone statenents, and annual reports;
Records accurately reflecting during their enploynent:
t he nane, physical address, and tel ephone nunber of
each person enpl oyed by Defendant, including as an

i ndependent contractor, with responsibilities relating
to conpliance with this Order; that person’'s job title
or position; the date upon which the person commenced
wor k; and the date and reason for the person’s
termnation, if applicable;

Records that reflect, for every witten or oral
consuner conpl aint received by Defendant relating to
the activities of pronoting goods and services via
commercial email nmessages, whether directly or
indirectly or through any third party, (1) the nane,
address, and tel ephone nunber provided by the

conpl ai ning consuner; (2) the witten conplaint or
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request, if any; (3) the basis of the conplaint or
request if known; (4) the nature and result of any

i nvestigation conducted concerning the conplaint or
request; (5) each response and the date of such response
to the conplaint or request; (6) any final resolution
of the conplaint or request, and the date of such
resolution; and (7) in the event of a denial of any
resol ution, the reason for the denial; and

Al'l other records and docunents reasonably necessary to
denonstrate full conpliance with each provision of this
Order, including but not limted to, all docunents
obt ai ned, created, generated or which in any way rel ate
to the requirenments, provisions, or terns of this
Order, copies of signed and dated acknow edgnents of
receipt of this Order, and all reports submtted to the
FTC pursuant to this Order.

V. DI STRI BUTI ON OF ORDER BY DEFENDANT

| T IS FURTHER ORDERED that, for a period of five (5) years
fromthe date of entry of this Order, Defendant shall deliver

copies of this Order as directed bel ow
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A Def endant must deliver a copy of this Order to all its
officers, directors, and nmanagers. Defendant nust al so
deliver a copy of this Order to all its enpl oyees,
agents, independent contractors, and persons who engage
in conduct related to the subject matter of this O der.
For current personnel, delivery shall be within five
(5) days of service of this Order. For new personnel,
delivery shall occur prior to their assumng their
responsibilities; and

B. Def endant nmust secure a signed and dated stat enment
acknow edging receipt of this Order, within thirty (30)
days of delivery, fromall persons receiving a copy or
summary of this Order pursuant to this Part.

VI. ACKNOALEDGVENT OF RECElI PT OF ORDER BY DEFENDANT

| T 1S FURTHER ORDERED t hat Defendant, within five (5)
busi ness days of receipt of this Order as entered by the Court,
must submt to the Comm ssion a truthful sworn statenent
acknow edgi ng recei pt of this Oder.

VI1. FEES AND COSTS

| T I S FURTHER ORDERED t hat each party to this Order hereby
agrees to bear its own costs and attorneys’ fees incurred in
connection with this action.
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VI1I. SEVERABILITY

| T 1S FURTHER ORDERED that the provisions of this Order are
separate and severable fromone another. |If any provision is
stayed or determned to be invalid, the remaining provisions
shall remain in full force and effect.

| X. RETENTI ON OF JURI SDI CTl ON

| T 1S FURTHER ORDERED that this Court shall retain
jurisdiction of this matter for purposes of construction,
nodi fication, and enforcenent of this Order.

X.  COWPLETE SETTLEMENT

The parties, by their respective counsel, hereby consent to
entry of the foregoing Order, which shall constitute a final
judgment and order in this matter. The parties further stipulate
and agree that the entry of the foregoing Oder shall constitute

full, conplete, and final settlenent of this action.
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FOR THE PLAI NTI FF:
UNI TED STATES OF AMERI CA:

PETER D. KEI SLER
Assi stant Attorney General

EUGENE M THI ROLF
Director, Ofice of Consunmer Litigation

ELI ZABETH STEI N

Attorney, Ofice of Consuner Litigation
G vil Division

United States Departnent of Justice

950 Pennsyl vania Ave., NW

Washi ngton, D.C. 20530

Tel ephone: 202-307-0066

Facsim | e: 202-514-8742

Emai | : Elizabeth. Stei n2@isdoj . gov
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FOR THE FEDERAL TRADE COWM SS| ON

LOS C. GRElI SMAN
Associ ate Director for Marketing Practices

Karen S. Hobbs

Attorney, Federal Trade Conm ssion
600 Pennsyl vania Ave., N W

Washi ngton, D.C. 20580

FOR THE DEFENDANT:

Trent J. Martinet

Eri ckson & Sederstrom P.C,
One Regency West pointe
10330 Regency Parkway Drive
Omha, NE 68114

Yesmail, Inc., d/b/a @nce Corporation
BY:

959 Skyway Road

Suite 150

San Carlos, California 94070

SO ORDERED thi's day of , 2006.

United States District Judge
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