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Attorneys for Plaintiff United States of America

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OY CALIFORNIA

WESTERN DIVISION

UNITED STATES OF AMERICA, No. SA CV 05-1211 DOC (ANx)

STIPULATED JUDGMENT
AND ORDER FOR PERMANENT
INJUNCTION AGAINST

NOMRAH RECORDS, INC,,
AND MARK HARMON

Plaintiff,

V.

DIRECTV, Inc., et al.

R . T N e

Plaintiff, the United States of america, acting upon
notification and authorization to the Attorney General by the
Federal Trade Commission (“FTC” or the “Commission”), has

commenced this action by filing the complaint herein, and
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defendants Nomrah Records, Inc., and Mark Harmon have waived
service of the summons and complaint. Plaintiff and the above-
named defendants, represented by the attorneys whose names appear
hereafter, have agreed to settlement of this action.

THEREFORE, on the joint motion of the parties, it ig hereby
ORDERED, ADJUDGED AND DECREED as follows:

FINDINGS

1. This Court has jurisdiction over the subject matterxr ahd
the parties pursuant to 28 U.S.C. §$ 1331, 1337(a}), 1345, and
1355, and 15 0.5.C. 58§ 45(m} (1) (&), 53(b), 5&{a)., and 57b.

2. Plaintiff and Defendants consent to Jurisdiction and
Venue in this District.

3. The activities of Defendants are in or affecting
commerce, as defined in Section 4 of the FTC Act, 15 U.85.C. § 44,

4. By entering into this consent order, defendants, WNomrah
Records, Inc. and Mark Harmen, do not admit any allegation of the
complaint in this action.

5. This consent order settles any claims that were raised
or could have been raised by the plaintiff against Nomrah
Records, Inc. and Mark Harmon for violations of the Telemarketing
Sales Rule based on making outbound calls to phone numbers on the
National Do Not Call Registry [16 C.F.R.§ 310.4(b) (1) (iii) (B))
and abandoning calls, i.e., failing to¢ connect the call to a
sales representative within 2 seconds of the completed greeting
of the person answering the call [16 C.F.R. § 310.4(b) (1) {iv) and
310.4{(b){4}] for the period from Cctober 17, 2003 to the date of
this order.

/7
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6. The complaint states a claim upon which relief may be
granted against Defendants, under Sections 5(a), 5(m) (1) (&),

13 (b}, and 19 of the Federal Trade Commission Act (“FTC Act”), 15
U.5.C. .§§ 45(a), 45(m} (1) (A}, 53(b), and 57b.

7. Defendants have entered into this Stipulated Judgment
and Order for Permanent Injunction (“Order”) freely and without
coercion. Defendants further acknowledge that they have read the
provisions of this Crder and are prepared to abide by them.

8. Defendants hereby waive all rights to appeal or
otherwise challenge or contest the validity of this Order.

9, Defendants have agreed that this Order does not entitile
Defendants to seek or to obtain attorneys’ fees as a prevailing
party under the Equal Access to Justice Act, 28 U.S5.C. § 2412,
and Defendants further waive any rights to attorneys’ fees that
may arise under said provision of law,

10. Entry of this Order is in the public interest.

DEFINTTTIONS

For the purpose of this Order, the following definitions
shall apply:

1. “Asset” means any legal or equitable interest in, or
right or claim to, any real or personal property, including
without limitation, chattels, goods, instruments, equipment,
fixtures, general intangibles, leaseholds, mail or other
deliveries, inventory, checks, notes, accounts, credits,
contracts, receivables, shares of stock, and all cash, wherever
located.

2. "Defendants” means Nomrah Records, Inc., and Mark

Harmon,
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3. “Representatives” means Defendants’ successors,
assigns, officers, agents, servants, employees, and those persons
in active concert or participation with them who receive actual
notice of this Order by perscnal service or otherwise,

4. . The “Telemarketing Sales Rule” or “Rule” means the FIC
Pule entitled “Telemarketing Sales Rule,” 16 C.F.R. § 310,
attached hereto as Appendix A.

5. “Customer” means any person who 1s or may be required
to pay for goods or services coffered through telemarketing.

6. “Person” means any individual, group, unincorporated
association, limited or general partnership, corporation, or
other husiness entity.

7. “Telemarketing” means a plan, program, or campaign
which is conducted te induce the purchase of goods or services or
a charitable contribution, by use of one or more telephones and
which involves more than one interstate telephone call. The term
does not include the solicitation of sales through the mailing of
a catalog which: contains a written description or illustratiocn
of the goods or services offered for sale; includes the business
address of the seller; includes multiple pages of written
material or illustrations; and has been issued not less
frequently than once a year, when the person making the
solicitation does not solicit customers by telephone but only
receives calls initiated by customers in response to the catalog
and during those calls takes orders only without further
solicitation. For purposes of the previous sentence, the term
“further solicitation” does not include providing the customer

with information about, or attempting to sell, any other item

4
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included in the same catalog which pfompted the customer’s call
or in a substantially similar catalog.

8. “Seller” means any person who, in connection with a
telemarketing transaction, provides, offers to provide, or
arranges for others to provide goods or services to the customer
in exchange for consideration, whether or ncot such person is
under the Jjurisdiction of the Federal Trade Commission.

9. “Telemarketer” means any person who, in connection with
telemarketing, initiateé or receives telephone calls to or from a
customer or donor.

10. ™“National Do Not Call Registry” means the National Do
Mot Call Registry maintained by the Federal Trade Commission
pursuant to 16 C.F.R. § 310.4(b) (1} (iii) (B).

11. “Established business relationship” mzans a
relationship between the seller and a person based on: (a) the
person’s purchase, rental, or lease of the seller’s goods or
services or a financial transaction between the person and
seller, within the eighteen {18) months immediately preceding the
date of the telemarketing call; or (b) the person’s inguiry or
application regarding a product or service offered by the seller,
within the three (3) months immediately preceding date of a
telemarketing call.

ORDER
I. PROEIBITION AGAINST ABUSIVE TELEMARRETING PRACTICES

IT IS ORDERED that, in connection with telemarketaing,
Defendants and their Representatives are hereby permanently
restrained and enjoined from engaging in, causing other persons

4
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to engage in, or assisting other persons to engage in, violations
of the Telemarketing Sales Rule, including but not limited to:

A, Initiating any ocutbound telephone call to a any person
at a telephone number on the National Do Not Call Registry unless
the seller provides documentation demonstrating that:

(1) the seller has obtained the express agreement, in
writing, of such person to place calls to that person.
Such written agreement shall clearly evidence such
person’s authorization that calls made by or on behalf
of a specific party may be placed to that person, and
shall include the telephone number to which the calls
may be placed and the signature of that person; or

(2) the seller has an established business
relationship with such person and that person has not
previously stated that he or she does not wish to
receive outbound telephone calls made by or on behalf
of the seller; or

B. Initiating any outbound telephone call to a person when
that person has previously stated that he or she does not wish to
recelve an ocutbound telephcone call made by or on behalf of the
seller whose goods or services are being offered or made by or on
behalf of the charitable organization for which a charitable
contribution is being solicited; or

cC. Initiating any outbound telephone call to a telephone
number within a given area code without first paying the required‘
annual fee for access tc the telephone numbers within that area
code that are on the National Do Not Call Registry; and

//
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b. Abandoning any outbound telephone call to a person by
failing to connect the call to a live operator within two seconds
of the person’s completed greeting, unless the following four
conditions are met:

1. Defendants employ technology that ensures
abandonment of no more than three percent of all calls answered
by a person, measured per day per calling campaign;

2. Defendants for each telemarketing call placed,
allow the telephone toc ring for at least fifteen seconds or four
rings before disconnecting an unanswered call;

3. Whenever a live operator is not available to speak
Wwith the person answering the call within two ssconds after the
perscn’s completed greeting, the seller or telemarketer promptly
plays a recorded message that states the name and telephone
number of the seller on whose behalf the call was placed; and

4. Defendants retain records, in accordance with 18
C.F.R. 8 310.5 (b)~-(d}, establishing compliance with the
preceding three conditions;

Provided, however, that if the Commission promulgates any
rule that modifies or supersedes the Telemarketing Sales Rule, in
whole or part, Defendants shall comply fully and completely with
all applicable requirements thereof, on and after the effective
date of any such rule. |

II. CIVIL PENALTY BND RIGHT TO REOPEN

IT IS FURTHER ORDERED that:

AL Judgment in the amount of FOUR HUNDRED THOUSAND, FIVE
HUNDRED SEVENTY-FIVE DOLLARS ($400,575) is hereby entered against

Defendants, as a civil penalty, pursuant to Section 5(m) (1) (A) of

7
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the Federal Trade Commission Act, 15 U.S.C. § 45(m) {1) {A}). Based
upon Defendants' sworn representations in financial statements,
full payment for_the foregoing judgment is suspended except for
SEVENTY-FIVE THOUSAND DOLLARS ({$75,000), contingent upon the
accuracy and completeness of the financial statements as set
forth in subparagraphs E and F of this Paragraph.

B. Within five (5) days of receipt of notice of the entry
of this Order, Defendant Mark Harmon shall transfer SEVENTY~FIVE
THOUSAND DOLLARS ($75,000) in the form of a wire transfer or
certified or cashier’s check made payable to the Treasurer of the
United States. The check or written confirmation of the wire
transfer shall be delivered to: Director, Office of Consumer
Litigation, U.S. Department of Justice Civil Division, P.0. Box
386, Washington, DC 20044. The cover letter accompanying the
check shall include the title of this litigation and a reference
to DJ# 102-3316.

C. Defendants shall cooperate fully with Plaintiff and the
Commission and its agents in all attempts to collect the amount
due pursuant to this Paragraph if Defendants fail to pay fully
the amount due at the time specified herein. In such an event,
Defendants agree to provide Plaintiff and the Commission With its
federal and state tax returns for the preceding two years, and to
complete new standard-form financial disclosure forms fully and
accurately within ten (10) business days of receiving a reguest
from Plaintiff or the Commission to do so. Defendants further
authorize Plaintiff and the Commission to verify all information

provided on the financial disclosure form of Defendants with all

f/
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appropriate third parties, including but not limited to financial
institutions.

D. Upon payment by Defendants as provided in subparagraph
B of this Paragraph, the remainder of the civil penalty judgment
shall be suspended subject to the conditions set forth in
subparagraph E of this Paragraph.

E. Plaintiff's agreement to this Order is expressly
premised upon the truthfulness, accurzcy, and completeness of
Defendants’ sworn financial statements and'supporting documents
submitted to the Commission, dated December 31, 2005, and March
8, 2006, which include material information upon which Plaintiff
relied in negotiating and agreeing to this Order. IFf, upon
motion by Plaintiff, this Court finds that Defendants have failed
to disclose any material asset or materially nmisstated the value
of any asset in the financial statements and related documents
described above, or has made any other material misstatement or
omission in the financial statements and related documents
described above, then this Order shall be reopened and suspension
of the judgment shall be lifted for the purpose of requiring
payment of civil penalty in the full amount of the judgment
{$4G0,575), less the sum of all amounts paid to the Treasurer of
the United States pursuant to subparagraph B of this Paragraph.
Provided, however, that in all other respects this Order shall
remain in full force and effect, unless otherwise ordered by the
Court.

F. In accordance with 31 U.S.C. § 7701, Defendants are
hereby required, unless they have done so already, to furnish to

Plaintiff and the FTC its taxpayer identifying number(s) (social

9
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security numbers or employer identification numbers) which shall
be used for purposes of collecting and reporting on any
delinquent amount arising out of Defendants’ relationship with
the government.

G. Defendants agree that the facts as alleged in the
complaint filed in this action shall be taken as true in any
subsequent litigation filed by Plaintiff or the Commissicn to
enforce their rights pursuant to this Order, including but not
limited to a nondischargeability complaint in any subsequent
bankruptcy proceeding.

H. Proceedings instituted under this Paragraph are in
addition to, and not in lieu of, any other civil or criminal
remedies as may be provided by law, including any other
proceedings that the Plaintiff may initiate to enforce this
Order.

IIT. RECORD KEEPING.PROVISIONS

IT IS fURTHER ORDERED that for a pericd of five (5) years
from the date of entry of this Order, Defendants, and their
successors and assigns, shall maintain and make available to the
Plaintiff or Commission, within seven (7) days of the receipt of
a written request, business records demonstrating compliance with
the terms and provisions of this Order.

IV. DISTRIBUTION OF ORDER BY DEFENDANT AND
ACKNOWLEDGMENTS OF RECEIPT

IT IS FURTEER ORDERED that Defendants, and their successors
and assigns, shall within thirty (30) days of the entry of this
Order, provide a copy of this Order with Appendix A to all of its

owners, principals, members, officers, and directors, as well as

10
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managers, agents, servants, employees, and attorneys having
decision-making authority with respect to the subject matter of
this Order; secure from each such person & signed statement
acknowledging receipt of a copy of this Ordex:; and shall, within
ten (10) days of complying with this Paragraph, file an affidavit
with the Court and serve the Commission, by mailing a copy
thereof, to the Associate Director for Marketing Practices,
Bureau ¢f Consumer Protection, Federal Trade Commnission, €600
Pennsylvania Ave., N.W., Washington, D.C. 20580, setting forth
the fact and manner of its compliance, including the name and
title of each person to whom a copy of the Order has been
provided.
V. NOTIFICATION OF BUSINESS CHRNGES

IT IS FURTHER ORDERED that each Defendant, and its
successors and assigns, shall notify the Associate Director for
Marketing Practices, Bureau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Ave., N.W., Washington, D.C. 20586,
at least thirty (30) days prior to any change in such Defendant’s
business, including, but not limited to, merger, incorporation,
dissolution, assignment, and sale, which results in the emergence
of a successor corporation, the creation or dissclution of a
subsidiary or parent, or any other change, which may affect such
Defendant’s obligations under this Order.

VvI. HNOTIFICATION OF INDIVIDUAL'S AFFILIATION

IT IS FURTHER ORDERED that Defendant Mark Harmon shall, for
a period of_ten (10) years from the date of entry of this Order,
notify Associate Director for Marketing Practices, Bureau of

Consumer Protection, Federal Trade Commission, 600 Pennsylvania

11
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Ave., N.W., Washington, D.C. 20580, within thirty (30) days of
his affiliation with a new business or employment whose
activities include telemarketing or his affiliation with a new.
business or employment in which his duties involve the sale or
offering for sale of satellite programming.
VII. COMMUNICATION WITH DEFENDANTS

IT IS FURTHER ORDERED that for the purposes of compliance
reporting, Plaintiff and the Commission are authorized to
communicate directly with Defendants.

VIII. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby
agrees to bear its own costs and attcrneys’ fees incurred in
connection with this action.

IX. SEVERABILITY

IT IS FURTHER ORDERED that the provisions of this Order are
separate and severable from one another. If any provision is
stayed or determined to be invalid, the remaining provisions
shall remain in full force and effect.

X. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court 'shall retain
jurisdiction of this matter for purpeses of construction,
modification and enforcement of this Order.

XI. COMPLETE SETTLEMENT

The parties hereby consent to entry of the foregoing Order
which shall constitute a final judgment and order in this matter.
The parties further stipulate and agree that the entry of the
foregoing Order shall constitute a full, complete and final

settlement of this action.

12
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JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and

against Defendants,

recited above.

FOR THE DEFENDANTS:

A DI

pursuant to all the terms and conditions

MARK HAFMON, individnally

A 2

NOMRAR REC@RDS,
MARK HARMON,

INC.

Former President, Central District of California
Momrah Records, Inc. £452222?4,mwﬂkmﬂv /b( [

Y e -

BECTOR E. LORA, Esg-

Cove & Asscociates, P.A.

225 S. 21st Ave.

Hollywood, FL 33020

(954) 921-1121

Actorney for Mark Harmon and
Nomrah Records, Inc.

IT Is SO ORDERED.

DATELD:

SECE BEL PIL

FOR THE PLAINTIFF:

PETER D, KEISLER, JR.
Assistant Attorney General
Civil Division

DEPARTMENT OF JUSTICE

DEBRA W. YANG
United States Attorney

MARCUS M. KERNER
Assistanr U.S8. Attorney

EUGEWE M. THIROLF
Director

Off}\«t: ofMtlon
ALAN J, PHEL S

Triall Attorney

Office of Consumer Litigation
Civil ‘Division

U.5. Department of Justice
Washingtomy, DC 20530

ALLEN W RS
; Director for

Marketing Practices

/ 0@/

/4,
RUSSELL DEITCH
GARY IVENS
Attorneys,
Commission
600 Pennsylvania Ave, N.W.,
Washington, DC 20580

Federal Trade

UHITED STATES DISTRICT JUDGE
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PART-310—TELEMARKETING. SALES  Abuso’ Provention Aot 35-B:8:0: 61l |
o RULE - . |- 6108, a8 amended. -

Sed.

410.7 Boupe of reguletions in this part.

310.2 Deofinitionn, - |

310.83 Deveptive mumnrkemg gots or prac~
tloes.

310.4 Abusive taiama.rkotd.ng a.cma or prac-
* tlecen.

< .810.6. Reoordlesping reguirsments, .

- 810.8 -Bxemptions,

a10.7 Aoticne by astates and priveto persons.

310.8 Fea for acoeas %o '‘do-not-call” rog-
m. - . .

310.8 - Beverabllity.

AU’EQB.ITX 1B U.8.0. 81014108,

Somaum 05 TR 4568, Jan. 28, 2608, rmlBBB
unherwiaa noted. -

§310.1 Scope of mgulnﬁms Jn: thm
_part.

Thia .part 1mplaments the Tale-

. prooess

§810.2 Definitions.

{a) Acguirer mmeans & busdness organt-
zation, finapoiel institutlon, or an
agent -of a business organisation or f-
nanolal institation that hes authority
from an organization that operates or
Heanges & credit card system to author-
ize merchants to accept, tranemit, or
-payment by creddt eard:
through the credlt cerd system. for
monay, goods or sarvicen, or anything:
alge -of value.

(b) Attorney General meams the allet
legal officer of a Btate.

{a) Billing mfon‘mtzou meens any.data
that enables any peraon 1o access a
cagtomer’s or donor’s accound, such as
& credit card, cheoking, savings, shxrs -
or sirnllar acoount, awtility bill, mort-.
gage loan account, or deblt catd. '

marksiing end COonsumer Frand and -
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. Q) Caller idenﬁﬁcation 3eTvics means a
i pervice that allows & telsphone sub-
. seriber to have the telsphone zumber,
.- and, where avallable, name of the-call-

“ing perty tra,mmi‘ated gontempara-
neously with the telephome oall, and
displayed on a device in or conneoted
-0 the subsortber’s telsphons,

-(e) Cordhoider means & pETEOD to
whom & oredit card is 1ssmed or who I8
authorized to nse a. credit card- on be-
‘half of oz In addition to the person to
" whpm the oredit card 18 1spned.

" thing of walue. .
(&) Commisgion means. the Federsl
'I‘mde Commiselon. .
. . {h) Credit means tha rig'ht granted by
-a areditor 50 e debtor to.deisr pavment
of debt or to inour debt a.ncI dafer its
payment.

(D Credit card means eny card, plate,
-ooupon book, or-other credit device.ax-
- isting ‘for . the 'purpose oif obtadning
monsy,. ;u:operty labor, or servioaa on
-credit,

. () Credit card sales drafi means any
_ record or pvidence of a: craﬁit card
transaction.
(k) Credit card SYstem: INeAns any
.matho& -or procedure used -to process
eredit card transactions Involving ored-
it oards issued or lcensed by nhe oper-
a,tor of that aystem. =
“(1) Custorner mesans ANY parson who is
ar may be. required to pay for goods or
gervioes offered thm‘agh tala-
marketing.
(m) Donor means any person solicited
to make 8 charitable contrfbuion.
- {n) Established business relationship
~mesns & relationshlp between. a sellar
and & conswmer baged on:
* {1y the consurner’s porchase, rental,
or leape of the geller’s goods or services
or a flnancial transaction between the
oconsumer and sellar, within the eight-

. ’! the date of a telemarketing cail; or

1 (2) the congumer’s ingniry or applica-
) tion regarding a produot or service of-
il fersd: by the seller, within the three (3)

months Immediately preceding the
date of g telemarketing call.

] ' (o) Fres-to-poy conversion means, in-

an offer or egreement to sell or provide
any. wooda ar services, A provision
under which a. oustomer .raceives a

A ety e

LY T L]
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(O, Charitable contribution means ALY .

domafion or glft of money or pny other
" contmibution,

gt e e

geh (19) months immediately proceding

‘ §3w.z.. :
" product or serviae for fres for an initial

partod and will incur an obligation to
pay for the prodmct or service if he or

_Bhe does not take alflrmative achion to
canosl before the end of that period. . -

) Investment opportunity: means any-
thing, tangible orintangibls, that is of-
farsd, offersd. for sale, sold, or traded
based wholly or in part on represanta-

-tlons, either express or implisd, ebout.

past, present, or fmture i.ncome proﬂ.t
or appreciation. ‘
() Material means ”Jikely to. affeot B

person’s choles of, or condnct regard-.

ing, goods. or services'or a cha.'rita,ble

{r) Merchant means a persan who is
aunthorized under a written  oontraot
with an ascguirer to honor or accept
credit cards, or to tranamit or process
for payment .credit card payments, for
the purchass of goods or aarvioea or. a
charitable contribution.

(8) Merchant.agreement means a writ-

ten confract between a -merchant end
an’ acquirer -to honor. or accept credit.
cards, or o transmit oxr. procese for
payment oredit card payments, for the
purohass of goods or services or a oha.r
itable contribution.

(t) Negative option feature means, in
an offer or agreement to sell ar provide
any goods. or Bervices, & provision
under which the oustomer’s.silence. or
talture to-take an aifirmative ackion to
rejact goods or sarvices or Ho cancel the
agreement is intarprated by the seller
a8 aoceptancs of the offer,

(a)- Outbound telephone call means &
" telephone call initiated by a tele-

marketer to induoce the. purchese of
goods or services or to solioit a charl-
table contribution. .

(v). Person:’ means any Individaal,
group, unincorporated association, Um-
ited. or gemeral partnership; corpora-
tion, or other business entlity.

(w) Preacguired account informalon
mesang any information that erables a
peller or telemarkebter +to cause. &
charge to be placed agnlndt n cus-
tomer’s or donor's eccount without ob-
taining the aoccount number directly
from ths customer or donor during the
talemarketing tranmsaotion pursuant to
which the acoouant will be ocharged.

‘(x) Prize means anything offeraed, or

Ppurportedly offered, and glven, or pur-
portedly. given, to a person by chance.
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For purposes of this definition, chanoe
exista 1f & person is gusrantesd. to.re-

_celve an item and, .at the titme of the
.offer . ar purported affer,

marketer does not ldentify the specific
1tem that the person. will recseive,

() Prize promotion means: :

Yy A sweepsta.kes or c‘aher game of

chance; or

'(3) An oral or written express or im-

'plieﬁ representation that & perspn has

won, has been asslsctad to-receive, or
may be sllgible. to receive a pr:l.ze or

E purported prize.

(z) Seller means any person who, in

' conneotion with a telemarketing trans-

action, provides, otfera to- provide, or
srrengen for-others to provide goods or

gervices to the ouﬁtomer :[n exchange -

for conafderation.

(aa) State means any state of the
Unlted SBtates, the IFstriot of Colum-
his, Puerto Rico, the Northern Marians

Islands, and any territory or poasesgion

of the United Btates.’
. (bb) Telemarketer ImMeans any . person
who, in connection with telemazketing,

' initistes or receives telephone calla to

or from a custormer or donor.

. (cc) Telemgrketing means & plan, pro-
gram, or enmpeign which 18 conduoted
to'Induce the purchass of goods or serv-
ices .or a charitable contribution, by

npe gf ong or more telephones and
which involves more than one inter-.

atate telephone call. The term doeg Mot
inplude the solicitefionm of wsales
through the malling’ of  a catglog
which: coptiains a written‘description
or {llustration of the goods or services
offered for sale; includes the business

" address of the seller; imoludes multiple
‘pages of written reaterial or ilinsira-

tlons; and has been issued tot less fro-
quently than onoe a year, whben the
person making . the sollcitatlon does

.not soliclt customers by telephone but

only recelves calls initlated by cus-

-tomers In response to the catalog and

during those calls takes orders only
without farther sollcitation., For pur-
poses af the previons sentenocs, the
term *“further sclioitation” 'does nob
inoluda providing the oustomer with

Yoformetion about,’ or attempitlng Lo

sell, any other item Included in the
sams eatalog which prompted. tha cus-
tomer's call or it a Bubsta.nﬁmlly gimi-
lar catalos.

CESE BIE P14

the . tele- .

- markster. An “internal upsell” 18 a sp-

401 .::3::10 ATrlgoLls &N B ST

16 CFR Ch. I (1 1-04 !':'dliton). f

dd) Upselling INEeANS solioiting the
purcdhase of goods or services following
an initial transaction during a slngle

telephoxns call. The upsell 18 & separate - i

telemarketing transeotibn, not 8 con-
tinnation of the initial transaotion. An
“axternal. wpeell” ‘i & solititetion
made by or on behalf of a sellar- dif-

ferent from the seller.in the inital. -
. transaotion, regardiess of whoether the

{nitinl transsction and the subsequent
solicltation are made by the pams tele-

Ueottation made by or on behelf of the
gamea aeller as In the initial trans-
action;. ragardless of whaether the ipi-
tial] transaction and subaeqn&nt: polici-
tatlon are 1made by the ‘same  tals-
maTketer. ) .

§910.8 Deceptive tel&markotmg acts or

practices.
(a)} Prohibited deceplive telemarkenng

acty 07 practices. It 18 a decepfdve tele-

marketing act or praotice and a viola-
Hon of thias Rule for any seller or tele-
marketer %o engage in the following
conduot:

(1) Before a custormer pays? for goods
or eervices offered, falling to discloss
trathfully, in a clear and conspiouous
manner, - the following m&taria.l infor-

.mstion

(1) The total costs to pureha.se, re-
ceive, or use, and the quantity ©i, eany

goods or services that are the subject .

of the sales offer;? :

(1) All material restrictions, limita-
tions, or conditlons to purohase, re-
colve, or uee the goods or services that
are the gsubjisct of the sales offer;

(1il) If the seller has a policy of nof
making - refunds, cancellations, -ex-
chenges, or repurchases, o statement
informing the customer thet this ia the

1When e saller or telematieser uses, or 4i-
Teots & ongtomer fo use, & courler to irane-
port peyment, the seller or telsrgerietar
must male the disolosorss requmired by,
§310.3(a)(1) before sepding a coarier to plck
up payment oranthorization for paymnent, or
directing & oustomer to have s oourier plok
up payment or euthorizefdon for payment.

For offers of oonsumer credit prodnots
aubject to the Truth in Lending Aot, 15
T.8.0..1801 of seg., and Regulation 2, 12 GF’R
228, oomplinnce with the disalesvrs require-
tnenta nodar the Truth in Lending Aot gpd
Regnlatdon 2 aha.Il oconstitute ncmpliance

. with §810 3(9.){1)(1) of this Rule.
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pellar’ B po}ic"y, or, if the ssﬁlar or tele-
representaiion

or repurchase polioy, a statement of all

g matarial terms a.nd condi‘oiom of-such

poloy; -

. (%) Tn any prize promotion the odds
' of belng able to recaive the yrize, and,
if the odds are not calculable in ad-
vanoe, the fachors nsed fh caloulating

the odds; that no purchase or payment

"is required to win a prize or to partici-
pate in a. prize promotion ahd that any
purchase. or paymeant will not increase

' " the person’s chanoes- of winning;. and

the no-purchase/no-payment method’ of
participeting: in:the prize promotdon
.with elther {pstractions on how to par—
© tolpate or an address or local or toll-

. frees telephons number to. which ous-
tomers may write or call for Informa-~

tion on how to partieipate;
(v) All materlald. copts or conditions

t0 receive or-redeem a prize that is the .
© » aubject of tha prize promotion;

(vi) In the sale of any goods or sarv~
' lces represented to Drotect, ineure, or
. otlerwise. Umit A oustomer’s Uebility

-+ 'in the evant of unauthorized use of the -
" oustomar’s credit .card, the limits on-a-

oardholder's Uabliity for unauthorized
use 0f a. credid’ card pursvant ’r.o 15
U.8.0. 1848, and

(vil) If the offer includes a nega.ti‘ve
optlion featurs, all material terms and
conditions of the negative optionm foa-
ture, Inelo
fact that the customer's.account will
be charged unless. the ocustomer tekes
an aeffirmstive aotion fo avoid the
charge(s), the:date(s) the charge(s) will
be snbmitted for payment, and the spe-
offie gteps the customier must take to
avold the charge(s). :

(3) Misrepresenting, direc‘aly or by
implcation, in. the saele of goods or
gervices any of the iollowing material .
Information: )

(). The tothal cﬂﬁtes to purchase, Te-
celve, or use, and the gquantity of, any
goods or services that sre the sublect
of o aden. offer; .

7 (H) Aoy material restriction, limite-
tion, or cbndition to purchass, receive,
or use goods or services that are the

vaubjact of a snles offar;

- ({ii) Any material mapeot of th,a pear-
-formance, efficacy, nature, or central

am
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, but not Mintted to, the -
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"oha.ra.oteristics af. goodﬁ or Bervices

tha.t ars the subject. of » sales affar;
(iv) Any material.saspect of the mna-
tara: or tarms of. the sellsr's refund,

- oapoellation, exchange. or repurohase

palieiea

“(v) Any material sspeci of & prize -
promotion inoluding, but pot Imited
to, the odds of being abls to recsive z
prize, the nature or value of a- prige, or
that 8 purchase or paymernt 1s required
to.win a prize or to participat;e n a
prize promotion;

(v1) Any material aspect of an lnvent-
ment opportunity imcloding, but not
Hmited to, risk, Houaidity, earning‘s o
tential; or profitability:: .

{vil) A ssller’s or telemarketer's af-
fMation with, or endorsement or spon-
sorship by, a.nsr ‘pereson. or govermment -

entity;
(vill) That any customer nesds  of-

-fered goods or services to provide pre- -

teotions & customer alrsady has pursu--
ant %o 15 U.8.0: 1843; or
{Ix) Any material aepeot of & neapgs~

tive -optdon feature including, but not

‘lraited to, the fact that the oustomer's
dacount will ke cliarged unless the cus-
tomer takes an affirmafive action to
avold the charge(s), the date(s) the
charge(s) will be subritted for pay-
ment,. and the speoific stepe the cus-
tomer must take to avold the

- oharge(s).

(3) Oansing billing Infermation fo b
submitbed for payment, or colleciing or
sttempting %o oollect payment for
goods or aervices or-a charitable con-
tribution, directly or indirectly, with-
out' the oustomer’s or donor's express
verifiable eunthorization, except when
the method of payment used 1a a aredit
card subject to protections of the
Trath in Lending Act and Regulation
Z,8 or & debis card, subject to the pro-
tections of the Electronlc Fund Trans-
far Act and Regulation E.* Such au-
thorization shall be deemed verifiable:

i any of the ionnwing means 18 em-

Ployed:

AMruth in Lending Aot, 16 U.S.0. 1601 et
s8q¢., and Begalation 4, 12 OFR part 226,
tHisotronio Fupd Transfer Aot, 15 TU.8,0.-

206,
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{1 Ez:preaa Wm‘b't:am a.nthordz&ﬁion by
the ocustomer or donor, which inoludes
the custornser’s or donor 8 lgnature: &

" (1) Bxpress.oral anthorization which
is audip-recorded and mads avatlable

". upon raguest to the customer or donor,

and the customer’s or donor's bank or
other billing entity, and which evi-
daences clearly both the customer's or
donor's: anthorization of payment for
the gooda or servioes or charitable con-
tribution that are the sobject of the
telemarketing transaction and the ous~
"-tomer's or donor's receipt. of all of the
’ fo]iowing informatlon:

(A) The auwmber of debits, o"m.rg'es ar
payments (1 more thazn one);

(B) 'The date(s) the debit(s),
charge(g), or payment(s) will he nub-
mitted for payment; .

(O) The gmount(s) of the d.abit'.(s),
charge(s), or paymentia);

., (D) The customer's or donor’s namse;

. (H) The oustomer's or domor’s. bllling
_ mformmsion, identified with Hu:ﬂaiant
specificity such that the customer or
donor understands what accoant will
be used to oollect payment for the
goods or services or charitable con-
tribution that sre the subject of the
telemarketing transaction;
(F) A telephope number for customer
or donor inguiry that 18 anawarsd dur-
ivg normal bualness hours; and
~ 7 (@) The date of the customer's or do-
nor's oral anthorizetion; ar

(i) Written conflrmation of the
Atransaction, idsntifted in a clear and
" consplonous manner as such ‘on the
outaide of ‘the senvelops, sent to the
customear or denor via first claes mail
prior to the submiseion for payment of
the oustomeris or donor’'s billing infor-
matlon, and that includes all of the in«
formation " .pontalned. in
§§910.8(w)(8)(11)(A)-(G) and a olear and
consplenous. statement of the proce-

- dureg by which the oustomer or donor-

. oan obtaln a refund from. the mellsr or
telsmarketer or charltable orgeniza-
tion in the svent the confirmation is
inaccurate; provided, however, tHat this
msens of ‘suthorization- shall not be

8¥or purposes of this Rulo, the term "aig-
natara” ghall inoluds en slectronio or digital
form of signatars, to the axtent thot suvoh
{orm of signature is recognissd as . valld sig-

nature nnder sppiicabls foderal In.w or ntata .

COntract law.
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' deemed verifiable ix Instances in'whi'ch

goods or services are offerad in'a trans-
action invelving a free-to-pay conver-
glon and prea.cquired acoount’ iniorma-
tlon.

(4 Maklng a false or miﬁleading

statement to Induce any person to pay

for goodm or pervices or to induca B
charitable contributdon..
(b) Assisting and facititating, It 15 & de-

ceptlve . telemerketing act or practice :
and a violation of this Rule for a per- - .

80X to provide substantial assistance or
support to eny seller or telemarketsr

when that person knows or consclonsly

avoids kmowing that the ssller or tele-

merketer 18 engaged In any aot or prac-

‘tice that viclates §§310.3(a), (c) or (d),

or §310.4 of this Rule.

(¢} Credit card laundaring. Bxoept as
expressly permitted by the applicable
oredlt oard system, it i8 ‘& deceptiva
telomarketing act or practioe and 4
violation of this Rule for: .

(1> A merchant to present to or de-
posit. into, or cause another to present
to or deposit into, the credlt card sys-

tem for peayionent, a oredit card eales.

draft generated by a telemarketing
treneaction that is not the result of a
telemarkeking credit card transaction
between the oardholder &mi ths mer-
chant;

(2) Any person to. emp]ng, sohciﬁ, cr
otherwise cause a merchant, or an em-
ployes, representative, or agent of the
merchant, to present to or deposit tnto
the cradit card system for payment, a
oredit card sales draft generated by &
telemarketing transaction that 18 not
the result of a telemarketing credit
card traneactlon betwesn the card-~
holder and the merchant; or

(3) Any person to obtain acoeas to the
credit card system through the use ofa

business relationshin or an affliiation -

with & merchant, when such aocess iz
not anthorized by the merdhant agree-
ment or the applioa,ble oredit card ByB-
tern. .

() Prah:b:ted deceptive acts or prac-

. "Hces in the golicitation of chariteble con~
‘tHbutions. It i ‘g franduignt charitabls

solicitation, & decepbive telemarketing
ect or practios, and a violation of this
Rule for any telemarketer soliciting
charitable contributions to misrepre-
gent, directly or by lmplication, any of
the following material information:

86T
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(1) The naturs, purpcae or miaaion of
any entity om behalf of which & oha.ri
table contribution is being requested;.

- () Thet any charitable oontribm;ion
i{s tax deductible in whole or in part;

- {8) 'The purpose for which any chari-

| table contribution will be.used; .

(4) The parcentage or a.moum? of any

i charitable contribution that will go to
7. g charitable organization or to- any .
.{ . particular charitable program;

. () Any materia]l aspect. of a prize

promotion inoluding, but not Hmited

to: the odds. of belng able to receive -a

" prize; the nature or value of & prize; or

that a charitable contribution 18 re-

~quired to win a prize-or to pa.rticipata;

ma.pnza promotion‘ or
(8) A charitable org-a.niza.ttona or

telemarketer’s affiiation with, or-en-
.dorsernent or sponsorship Ly, any per-
" gon or government entﬂ:y R

' §310.4 Abusive telemarketing acts or

pmcﬂeqa -
(&) Abusive canduct gencmlly It 18 an
abuaive telemarketing' aot or praotios
and 2 violatlon of this Rule for any

‘seller or telemarketer to engage In the

following conduct:

(1) Threats, intimidation, or the use
of profane or obscens lapguage;

(2) Requnesting or receiving payment
of any fee or consideration for goods or
services represented to removs deroga~

tory informeaftion. from, or improvs, a.

person’s. cradit bistory, oredit reoord,
or credit rating wntil:
(1) The tiroe frame in which the seller

"has represented .all of . ths. goods or
servioces will be provided "to that person -

Des expired; and
"(11) The seller has provided the pergon

' with deooumentation In the form of a

consymer report from a4 CONBUIMAT. re-
portine agency damon.ama;h‘ing fhat the

" promieed results have been ‘achisvad,
. suoh report having bean imeued mors

than eix months after the resulis wers
pohieved. Nothing in this Rule should
be comatrued to atfeot the requirement
in the Felr Credit Reporting Act, 16
T.8.C. 1881, that a consumer repart

may¥ only be obtained for a speoifled
permissible purpose;

(3) Requesting or receiving payment

of any fee or consideration from o per-

son for goods or services represented to

recover -or otherwise aseist in the Te-:

 §3?&% ; :

torn of money or any other Item of
value paid for by, or prormised to, that
person 1n & previoms - telemarketing
trensaction,” antll seven (7)  husiness
-days after such mmoney or other ltem is

deltvered $o.that person. This provision
shall not apply to goods or services

provided te a paraon hy B ﬁcanﬂed &‘ew
“torney:,. -

(4) Requnesting: or reoa:[ving: pa.man‘b
of any fee or consideradon in advanos
of. obteining a loan or other extension
"of credit whean the seller or: tele-
marketer has guraranteed or - rep-

resented a high llkelihood of enccess in
-obtaining or arranging & loan or other
axtension of cradit for & person; :

(6) ‘Disclosing. or reeeiﬁng ‘for: con-
sideration, unencrypted oonsamer: acs
count numbers for. use
morketing; provided, however, that this
paragraph ghall not apply: to the disoclo-
sure or recelpt of s customer's or do-
nor’s billing information to.process a
payment for goods or services Of 4
abariteble contribution pmua.nt to B
trangaction; . .

(8) Causing billing iniurmatd.on ta be
gubmitted for payment, directly or-ip-
directly, without the express informed
oonsent of the custorner or donor, -In
‘any telemarketing transaction, the
geller or telermarketer rmust obbein the

express Informed comsent of the. cus-’
tomear br donor to be charged for the

goods or services or ocharitable oon-
tribotion and to be charged using the
identifiad account. In ‘any tele-
marketing transaotion Involving
preacquired eoccount information, the
requirements In paragraphs (@)6(1)
through (11) of this seetion-must be met
to pvidence express Informed consent..

(1) ITn any telemarketing tramssction
involving preacquired aceount informa-
tlon and a fres-to-pay -converslon fea-
ture, the seller or telermarketer must:

(A) obtaln from the customer, af'a
minimum, the last four (4) digits of the
account number to be charged; -

{(8) obtain from the customer his or
her express agreement .to be charged
for the goods. or services and to. be

charged using the aceonnt nomber pur-

suarnt to paragraph (2)(E)(1)(A) of this
geotion,; and,

(C) malke and malntein an sudio re-
gorfiing of the entire -telemarketing
transaction. '
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: -rs;‘-(di) Ih a.ny' other talamarlmt‘lng trans~

sotlon’ invelving preacquired account

- information not described in paragraph

(a)X6)(1y of this seotion, the. eeller oT
telemarketer must:
(A) 8% & minimnrmm, ident:!,fy the ac-

sount to .be charged with sufficlent -

speoificity for the customer or donor to
anderzbtand what &uoomm wi‘ll e
chargad; and '

(B) obtein from tha cmsr’aamer or

donor his or Ber express agreement o
be obarged for the goods or asrvices
and to be charged using the acocunt
number ' fdentifled puranant to pace-

_graph. (a)(B)(11)(A) of this-section; or

- (7) Failing to tranemit or cause to be
transmitted -the . teleplone number,
apd, when made -available by the tele-

- marketer’'s carriar, the neme of the .

telemarketor, to. any caller 1dentifica-

tion setvioe-in use by & recipient of a-

selernarketing call; provided +thet it
gpall not be s viclatlon to subebitute

‘ . (for the name and phons number used

in, or billed for, malking the oall) the
name of the geller or charitable organi-

. zatlon on behalf ' of which & iele-

marketing call is plauoced, and the sell-

‘ar’s ‘or 'charitable brganization's cue-
. .bomer or.donor service telephone num-
. bar, which is answered during regular

business hours,
{(b) Pattern of cails. (1} It 15 an abusive

‘telema,rkemQ act or practice and a

violation of this Rtle for a tele-
mearketer to engage In, or for a seHer

o cause a telemarketer to eNgage in, .

the following conduct:

(1) Onusing sany telephone to ring, or
engeging any person in telsphone oon-
veraalion; repeatedly or ocoatinuously
with intent to annoy, abuse, or haress
any person at the oalled number;

(1) Denying or interfering in any

. way, directly or indirectly, with a per-

son's right to be placed on any registry
of names and/or telephons numbers of
persons. who do not wigh to receive out-
bound telsphone coells smtablished to

ocomply with §310.4(b)(L)(HL);

(i) Initlating any outbonnd tale-

. phone call to-a person when:,

(&) that person previously hes gtated
that he or she does not wish to racsive
an outbound telephane call mads by or
on hehalf of the meller whose goods or
pervices are haing offered or made on

'beha.]f of the charitable organization
380

- of goods or parvices, unless the seller
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for whioh a charitable canmbm:mn i
being sollalted: or .

(B) that person’s telephone number ia
on the ‘“‘do-not-onll" registry,. main-
talned by the Comimisaion, of perscns
who do not wish o receive outbound
telephone oalls to induce the purchase

(%) has obteined the express agrse-
ment, -in “writdng, of such person to
Pleoe calls te that person. Such written
agreement shall clearly evidenoe such
parson’s anthorizetlon thaet. calls mads
by or on-behalf of a specifio party may
be placed to that person, and shall in~
olude the teleplione nmrnber te which

" the.oalls may be placed and the stgna-
- tare 8 of that person; or

(if) has an esthbllshed buslness ralam
tonphip with such person, mnd that
person has nob gtated that he or ghe
does not wiah $o receive outbound tels-
rhone calls under paragraph
(bAIA) of thia sectloni or '

(19)- Abandoning sny outbound tels-
phone eall. An cuthound telephone call
is “abandoned’ under this sectlon ifa
person answers it and the telemarketer

. does not connect the call to-g sales rep-

regentetive within two (2) peconds of
the person’s completed graeting.

(@) Tt 19 an abusive telernarketing act
or practice and a violation of this Rule
for any person to sell, rent, lease, pur-
chase, or upe any Yist established to
comply with §310.4(b}L)IMNA)Y, or
madntalined by the Commission pursu-
ant to §310.4(b)(LYEM)(B), for any pur-
pose except compliancs with the provi-
slons of this Rule or otherwise to pre-
vant telephone calla to talephone non-
bers on such Hats,

(3) ‘A saeller or tielemarketer will not
be liabls for violating §310.4(b)(1)(1E)
and (111) 1 it oan dermonstrate that, as

-part of the seller’s or telemarketer’a

rontine businese practica:

(1) It has establishad and impie-

mented writtéen procedures to eomp}y
with §310.4b)Q)(AL) and Q1);

(1) It has trainsetd its persommel, and
any eutlty assisting in 168 compliance,

B¥or parposss of e Rule, the tarm "alg-
nature’ ghall inoclude an electronlo or digital
form of slgnaturs, Yo the oxtent theat such

“form of elgnaturs 18 recognized es o volld gig-

aature npnder B.pplica.h}a Iarlarai law ar sto.ta
oonﬁraot Ja.w )
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Federal Truda Commission.
in. the procadm:ea establighed pursuant

£ o, FR0.HBE

(1ii) The selier, or & telemarketer or
auother porson acting: on behalf af the

; ‘peller or charitable organization, has
- maintained and recorded a llat of tele-
»1 phone. numbera the seller or charitable
. orgenizefion may not contact, i:n boIm-
, pﬂan.oa with §310.4(b}LICUDCA): -

¢lv) The seller or & telemarketer nses

L . B QrpDOBEE to preveant telsmarketing to.

any telephone nuwmber an any list es-
tablished pursnant to §§310.4(h)(8)(11D)
or S104R)LHDB), employlng &
vergion of the ‘‘do-not-call” registry
obteined from the Commlssion no-more
than three (3) months prior to the-date

reoords doournenting this prooeas,

» (%) The seller or a& telernexrketer or
another person acting on behelf of the
saller or cheriteble organization, mon-
itors and enforces compliance with-the

" procedures established . pursuant. to
T §310.4(b)(8)(1); and

(vl) Any subsequent ocall otherwise

viclating §310.4Mm)0NED or (i) is the

regult-of error.
(4) A geller or telemsrketer will not

" be llable-for violating 378.4(h)(L)(1v) if:

{1} the seller or telemarketer employs

and maintains.

§3TD A

{c) C’alling time testrictions. SWithout
the pirlor conpent of 2 persan, it i8. a0
abusive telernarketing sot or practics

and & violetion of this Rule tor a.tele-

marketer to engage In outbound tele-
phone celle %o a person's realdence at
any time other than between 8:00 a.an,

and 9:00 p.m. local time et the oalled‘

pa:r'aon’a location. -
(d) Required pral disclosures m the sale
" of goods or services. Tt 1s an ahusive tele-

- marksting nct or pracHice ‘and .. viola:
tion of this Rule for a talemnarketer:in .

‘an outbound telephorne-call or internal
or external upsell to indoce the. par-

-.chase of goods or services to fall to dis-

close .truthfclly, promptly, and in a
olear and conspicuous manner to the
peraon recelving the- oa.lI tihe following
information: - '

(1)'The identity ¢f the’ aellor,

" (2) That the puipose of the oall is to
‘Bell goods or Bervices; :

(33 THe na;tsura of tzha goods or BATY~,
ices; and. -

KCY) That no. purc:ha.sa or, pa,yment; 18
neoessary to ‘be able to win a prize or
pa.rticipat:e in.a prise promotioxn. i a
prize promotion is oﬂared and that a.uy
purchase. or payment will not increase

sechnology that ensures sbandonment.,,. e person's chances. of winning. This
of 110, mors than: three (3) percent of all disclogure munst be. ma,da befora oL in

" calls- answeved-bya. person, ‘measured

por day per calling campaign,.
(i1) the seller or telemarketer, for
each telemarketing call placed, . allows

" the telephone to ring for at least fif-

toeen (15) Beconds or four (4) rings befors
disconnecting sn unanswered oall;

(1i1) whenever a sales representative
is not available to Speelk with the per-
ponr answering the ogll within two: (3)
reconds after the person's complated
gresting, the seller or. taolemarketer
prompily pleys a rocorded messege
that states the name and telephons
number of the selier on whose behalf
the call waa placsd; and

(iv) the seller or talema.rketer In pe-
cordamae with §310.5(b)-(d),
records eastabllabing cozapliance: with

| §310:4(0)(4)()-(LLY).

This provigton does not effect any seller's

or telemearketer's obligation to egmply with.

relovent ahato and federsl lawe, inoluding
bt not imited to the 'I.‘DPA.. 47 TJ.8.0. ZZT

' maevmnmaq.mm

rotaing -

ooryunotion with the: daanription of the

prize %o the person called. I requested——
by that person, the telemarietar mnst

disoioss the no-purchase/no-payment.

-entry method. for the prize promotion;

provided, however, that, in any internal
upeell for the aale of gooda or services,
the sellar or tslemarketer must pro-
vide the disclosures listed In- thia sec-
tlon only to the extant that the iufor-
mation in the upssll differs: from the

disclosures provided in-the initdal tele—

marketing transaction.

(@) Reguired oral disclosures. in.chari-
table solicitations. It is an abusive tele-
marketing act or practice and & viole-
tion of this Rule for & telemarketer, in
an outbound telephone .call’ to induce &
cheritable contributlon, to fall to dis-
cloge truthfully, prompily, and In a

'olear and conspiouous mammer to the

parspn reoslving the orll, the following
information:

(1) The identity of the charitable or-
ganizaftion, on behall of wiich the IB-

- Quest 1a baing ma.de' and
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| §310.5,

(2) That the purpose of the oall is to
solioit g chariteble contribution,

B §310.5 Recordkeeping. mqmremﬂnts.

() Any seller or telemarketer ahall
. keep, for a period of 24 months from
‘the date the.rscord is producsd, the fol-

' lowing reoords relating to 1ts tela—

‘narketing activities:
(1) All substantially different advar—-
‘lﬁ.sing brochures, telemarketing

- scripts, md-promotmnal materisls;

(2) The name and last known address

of each prize realpient and the prize

awarded for prizes

that are . rep-

. resented,. directly or by implication, ta
. 'have a.value of $25.00 or mors; .

(3) The name-and 188t mown nddress
of each vustomer, the-goods or services

- purchased, the datse such goods or serv-

loes wers- shipped or provided, and the
arnount paid by nhe ouatomar for the

_-goods or services;?

.(4). The name, any ﬁctftloue name
u.aed the last known home address and

" telephone number, and the job title(s)

for . all ourrent and former employees
directly Involved in telephonse sales or
solicitations; grovided, however, that If

the seller or telemarketsr permits fic-,

" tittous nemes to be twed by employees;

each fletitious name-must be traceabls
‘to only ons specific employes; and

(5) AIl Ferifiztia, authorizations or
records of express informed oonﬁent or
pxprees- agreement required to be pro-

. vlded or recaived under thin Rule..

. (b)) A eeller or telemarketer may -
keep the records required by §310.5(a)

An’ any form, and in the same manmer,
format, or place as they keep such

,.records in the ordinary course of busi-

ness, Failurs. to keep all records re-
gquired by §810:6(a) shall be a violatlon
of this Rule. :

(o) The seller and the telemarketer
calling on behalf of the seller may, by

' written agreernent, allocate responsai-

bility between themselves for the.ree-
ordikseping required by this Section,

. When a seller and telsmarkoter he.va .
anterad into au.oh AN sgresment, tha

€For offsrs of conpumer oredis products
gubject to the Tyuth in Lending Act, 16
U.8.0. 1801 ¢t seq., and Regulation Z, 13 OFRL

' 226, complisnve with the recordikseeping re-

‘yuirements under the Trath in Lending Act,
snd Hegulation . Z, shall constituts cumpli«
B.n.ua with §310 6(a)@) of this Ruls, -

382

16 CFRCh. | (1= “1-04 Edmom!

'barzms of that agreement sha.ll govern,
‘and the seller or taiemarkater &8 the

" case may.be, need not keep records

that duplicate those of the ather. If the
agreement is uncleer 88 to who muat
malntein sny reguired record(s), or if
- 0 BUch -agreement -exiatd, the sslier
ghall be responsible for complying with
§§310.8(a)1)-(8y amd' (b);.  ths tele-

marketer ahall be responaible for com-

plying with §810.6(a)(4).

(d) In the event of arly disaolutdan or ’

temin&tion of the seller’s or tele-
marketér's business, the principel of
that aeller or telernarketer shall main-
tain all records as required nunder this
Section. In the ovent of any sale, as-
signment, or other change in ownership
of the seller's or telemdrireter’s busi-

niess, the successor business ahall main- -
tain all recnrﬁ.& raquired under this

Bection

§ 310.6 Exempﬂons

(a.) Solicitations to. induaa uhmt&ble
contribuotions: via . outhound telephone.
calls are not covered ' by
§310.4(b)(1)AN)(B) of this Rale.

(b) The followlng acts or pr&otioes
ars exempt from this Bule:

(1) The sale of pay-per<cell gervices

* subject to the Commission’s Rule anti-
tied. !"Trade Regulation Rule Purspent
to theé Telephiome Diaclosurs and Dis-
pute RHesolution Aot of 1832, 16 CFR
Part. 308, provided, however, that thia
exemption does not apply to the re-
quirements of §§310 4(a)1), (@XM, (®),
and (o);

(2) The sale of Ira.mhisaﬂ .Bubject to
the Commission's Bule entitled “Dis-
cloasure Requirements and Prohibitions
Concerning Franchising and Business
Opportmnity Venbures,” (“Franchise
Rule'™) 16 OFR Part 436, provided, how-
over, that this sxemption does nof;
apply to the raquirsments of
§§2810.4(a)(1), (&)(7), (b), and-(c);

(8) Telephone calla in which the sale
of goods or servives or charitable solic-

itaklon i8 not completed, and payment.

or authorizetion of payment 18 not re-
quired, uniil after a face-to-face sales
or. donation presentation by the seller
or charlitable corganization, provided,
howevar, that this exemption does not
apply to the requirsments of
. §5810.4(a)(), (a)(D, (b), amd (0);
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'(4) Telephons calls initiated by a ous-
tomer or donor that are not the result
of any solloltation by a seller, ohari-
table organization, or telemarketer,
provided, however, that this exemptior
does. mot apply .to any imstamoes of
upaawng included in soch t&laayhonﬁ
oalls;

" (5) Telsphone ce.]ls ;i:uitiated by & cus-
- tomer or donor in responss to an adver-
. Hsement through emy mediurm, other
than 'direct'madl solicitation, provided,
however,.that this exemptiorn. does not

ment relating to investmment opportuni-

' business arrangements covered by the
‘ Franchise Runle, or advertisements in-

§§910.3(a)(1)(vl) or 810.4(a)(2)~(4); or %o
puch telephone calls;

tomer or dopor in response to a direct
‘mail solicitation, Including solicita-
* flons via.the U.B. Postal Sarvice, fan-
glmile tpanemission, electronic mail,
.and other similar metXods of delivery
"in whicH a solicitation is directed to
specifio addresa(es) or person(s), that
‘clearly, conaplcuously, and truthfuily
-discloses all_material Information Ust-

b . - T ey TR R L DI s ——i
A Pl ’

eyt

_goods- or servicas offered in the direct
mall solicitation, and that -contains. no
meterial misrepresentation regarding

- any item oonbtained in §310.3(d), of. this

T,

Jus

R A ta

tribution; provided, however, that thia
exemphion does not apply to. calls initl-
, ated by a customer inresponse to a di-
i rect mail solicitation relating to.prize
promotions, Investment epportunities,
businees opportunities other than busi-
nass mangemanta .goversd by the
; Franchise Rule, or goods.or services de-
¥ _seribed in §§810.8(a)(1)(vI) or 810.4(a)(2)-
if " (4); or to any instances of upssiling In-
: cluded in such telephons calls; and
‘F ' (D Telephone ocalls betwoen a tele-
marketer and any business;
calls to Induce the retall sale of non-
durable office or cleaning supplies; pro-
vided, however,. that §310.4(b)1)(HD(B)
o and §310.6 of thiyg Rule shall not apply
- to sellers. or telemarketers of non-
iurable office or cleaning supplies.

D BT

o |

'Y ppply to ocalls Initiated by & customer -
‘o4 or donor In’'response to an advertise-.

tles, business oppmrtnﬂiﬁies other than

volving goods or services described im
any instences of upaelling inecluded in -

(6) T'elephone ‘calls tnitiated by & cms:’

ed in §810.8ax1) of this Rule, for any .

Rule for any requested oharitable con-

except

383
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5810 7 Actions by states. and’ pnvnta
. persons.
{a) Any n.ttomey genera,l* or othar ci-

" flcar of a state authorized by the state
to ‘bring an - action' under the Tele-
marketing. and Consumer Fraud and
Abuge Prevention Act, and ‘any privaie
person who brizngs .aen action under that
Act, shall asrve written nowlcs of its

aotlon on the Commiseion, 12 feesible,
prior to its Initiating an actlon under

. this Rule. The notloe ahall be sent fo
the Office of the Director,. Bureaw of
Ooppumer Protectlon, Federal Trade
Oommisgion, Washington, D.C. 20880,
and shall Include a copy of the ptate's
or private person’s cornplaint and sny
other pleadings to be flsd with the
coort. If prior notlée 18 not feaaible,
the state or privaete person shall serve
the Oormmission with. the required no-
tice immadia.“b&ly upon inﬂtimtjng its
action.

(b} Nothing contalned in this Seotion
shell prokibit any etbtorney general or
other muthorized state offiolal -from
proceeding io state court on the basis

cof.an alleged violation of any civil or
oriminal at&tu:ba of such state.. '

: §810.8 Fee for acoess to the Nnﬁonal
Do Not Call Registry. . .

(a) It {5 & viclation of this Rule. far

any seller to Initiata,. or ceumse.gny___

telemarketer to initiate,. an outhound
telephone call to. any -person whose
telephone nuwmber is within & given
area code unless suah seller, eithar di-
reotly or through another person, first
has peid the annual fee, required by
£810.8(c), for acoaess to ‘telephone num-
bers - within that arga oode.that are in-
clnded in the National Do Not Call
Registry maintafhed by the OCeromis-
"sion under §810.4(b)(1EB); provided,
howsver, that puch payment 18 hot hec-
osaary. 1f the sellsr fidtiates, or causes
"8 telamarketar o Iniklate, cally solely
to pbraons . pursuant .. 5o
§§810.4(b)(DEIYBIE) or (f1), and the
galler does not acoess the Netionel Do
Not Call Eegiﬂtry for any other pur-
poee:

any telsmarketer, on baehalf of any sell-
er, to Initiate an outbound telephone
call to any. person whose telephone
- number 18 within a given area code un-
lags  that. seller, either .directly or

391440 ASHE0LLY S ar st
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. through smother pezson, ﬂra‘& haa pa.id
the annual fes, required by §310.B{c),
for acoess to the telsphone pumbers
within that ares code that are included
in the Netional Do Nob Oall Registry;

provided, howsver, that suoch payment .

16 not mecessery if the geller Indtiates,
or causes A telamarketer to Iniflate,
* calls . solely to persone. pursunant %o
. §5810.4(b)1)CXBXD or (i), and the
getler does not access the Nationsl Do
Not Oall Ragistry fo:: a.uy othez' puL-~
poaa ..
()] 'I’ha amma.l fsg, wl:liuh m"ust be
paid by any person prior to obtalning
acoess to the National Do Not Call
Hegj.stry is §28 per preg oode of daba
accessed, up to & maximum of §7,375;
provided, however, that there shall be
" no charga for the.first five area codes
- of data accessed by any  persem, and
provided further, that thers ghall be no

charge to any person engaging in or.

. oansing others to engage in ontbound
telephone calls to ogoenmers and who
{8 agcessing the National Deo.Not Oall
"Reglstry without being required under
this Rule, 47 OFR- 54,1200, ox a.ny other
federal law. Any peraon pocessinz the

" National Do-Not Call Registry may not’

participate in any arrangement to
. ghare the ocost of ‘accegsing. the reg-
- istrepdselnding any arrangerment with
©  any telemarketer or service providar o
: diﬁde the costs to ‘aocess-the reglatry
" ampng varlouws clients of .thab 'qala-
marketer or service provider.
(d) After a person,.either directly or
through another person, paya the Ises
pet forth In §310.68(c), the person will be
provided e wunique: acoount number

'which will allow that person to aotess

~ the registry. data for the selected area
" codes at any tlme for twelve months
following the first day of the month in
which the psrson. pedd the fee (**the an-
nual pariod™). To. obtaln access to addi-
tlopal ares codes of data during the
firat alx months of the annual pericd,

the person must first pay 528 for esch-
- pdditional area code of dabta not Ind-

#lelly selected. To obtain access to nd-
dittonsl ares codef of date during the
seoond si¥ months of the annual peried,
the person rmust. firet pay $15 for each
- additional ares oods of data not ini-
+ially selected. The payment of the ad-

16 CFR Ch. | (1~1-04 Edifion).

access the additionsl ares codes of data,

for the ramainder of the annual.pariod.
(e) Acoesa to the Natlonal Do Not
Call Registry iz lrmited to telas-

‘marketers, gellers, others engaged in or

causing others to-engags in telephone
calls to oonsnmers, service. providers

" setlng on behalf of suoh persons, and

gny governmant agenoy that has law

"enforcement authority, Priorto soosss-
- ing the National Do Not Oall Registry,

& person mmust provide the identliying
information required by the operator of
the regiatry. -to collect the {ee, rnd
mast. certify, under penalty of law,
that the person is accessing tho reg-
igtry solely to comply. with the provi-
glons of this Rule or to otherwise pre-
vaut telephone callé to-telephons nurn-

* bera on the registry. ¥ the person I8 ac-

cegsing the registry on behalf of sell-

are, thet person also ‘must identify -

eaoh of the sellers on whope. bohalf % ia

.accesaing the registry, must provide

sach seller's wunlgque account number
for'access to the national regigtry, and
must certify, under penalty of law,
that the sellers will be using the infor-
mation gethered from the regletry
solely to comply with the provisionse of
this Rule. or otherwise to pravent tele-

phone oalls to telephone numbers on

e ar——

the ragmtrsr e
{60 F'R 45344, July S1, 3009]

§ Siﬂ;é Severability.

"The provisions of this Rule ars sepa~

rate and severable from one another. I
any provigion is stayed or determined
to Be invalld, it ig the Comumieslon's In-

tention that the remeining proviaionﬁ-
8hel} continue in aﬁact

T T

P S

. ditionel fes will .perm;t'the person to S
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L ?euuwarthalaas. the Comminainn T oaf amryﬂma montha {uﬁqctwnly pished eapema.lly amall businesses,« adoquate

f ngvaafhnn 1o the extant that this - (4) timpo par panr) et time to modify theirrystams end

; H inendraent has an ecanomic effocton’ . Many oommentors. axgued thatths pmcedums o ‘3 amply, with the amonded:

iy businggs, the Commissian has amended Rede provision willbe © - Provision. In diian, the Cammissien

');b ‘adopted an approach that minimizes he  burdensoms oo buatnoasan. partieally, 188 axtanded the intarval gt which .
Ympact to ongure thatitdinet- ., amall bnainesses NADA notwod that - . Duilnowsos must ancess Raglstry duta. .

¢ yubstanitial, while ful5lling the mandats . daglars and othe omal] hustn and purgs their calling Lists. of numbers -
:“;;ufhthﬂ Appropriations Act thatall;- . ax;aaatr : :ztc:;pmding inmmia?zﬁn ‘ ?ﬂntglimdgx the Rﬂm&& -ong
Zr”‘-‘buaihl!ﬂﬂﬂa obrtal date from the National  permonnel costs nscessery to download 'psﬂ o &nmhmmpprg?;dn ﬁn‘ggbm ;

‘Ff! iDa Mot Call Registry an o monthly basls, thy dat and parfarm the seroh, Begaips

- data.

' as-diocuseed ebove in datiil, based oz, snall businpoees may lack avallable - - TEn

¥ rocord, the Gomulsston bay - " personnal o porform this pdditianal, ooy Wilo the Commison” 7.

£ paondad the intervel et which = | on.'[hcrymayﬁndumsaamw " altarnativas (Lo, chooaing, an it A of e

J-".}:uninﬂssas st access Reglstry date outsourco the fonction to a vendor,™ | ‘thirty (30), m&mmmﬂnu 31 - R
‘und purge-their culling Hsts of pumbezo . whick would further inkreane costs | dhys, the Commissian rejected thoso .- RN

coatuined on the Reglatry to thirty-one - sggoclatod with the more fra s alternitives, as dlocas abbvé, Infaver, - . o

[31) days, tho madmum gllowsbla . requiroment:** However, as desczibad . of & regulitory epproach that was the . ;

}j ﬁ.pummmtto the Appropriations Act  © | below, in regpanss to Q_uesﬂun 5, the lenst burdenacmns to all rogulated |

4 "mandatn. And, inrocognition of the - - | Commisgion has taken sthpoto . epities, ingluding mmall enititled, dny. .

."'nead for businensos, particularly dmall, ' . minimize the Impact of the amanded : o

+ : boainssson, to modify. thatr proosdures, Rule proviglon an soall businesses,, to : DL Amandud Bula . )

" and gystomg to scoommpdate this | 7 tho exeit posaible while siill . ' «. m Accordingly, the Cammisawn amends- -~

/" smendment, the Commiseion has et itjo  bffocruating the mandate of tho " titlo 16, Coda of Fodaml Ropulations, o

* effoctive date furths mmanded Rule Approprlotions Aet. - | . follows: - . :

v provislon as Jan 1, ZDOE, alluwi;:g 0o .

' zuore thia niLe s e fop e ¢, 3Staps the Agency Has Taken To | papt aw»mvzs.ammmus BALﬁS

! Maém Aﬂy Sig:rdﬁcam Ecanomir: RULE .

;¢ DeCoInary preperetions. . .. Mpan't on Small Entitias, Consistant -+ . .

\: < Descrl of the Pm}em’:ﬂd . th the Stawpd Objectives ofthe - ® 1. The amth uitnﬂun fozpnrtsm

. Hiopotting, Rocordkeaping, wmd Other ~ -ApFiopristions Act, Including the _* .- contimuos o xoad s follows: -
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REASONS FOR SETTLEMENT

This statermnent accompanies the final order executed by defendants Nomrah Records,
Inc., and Mark Harmon. The final order enjoins defendants from violating the Telemarketing
Sales Rule (“Rule™), 16 C.F.R. Part 310, including the National Do Not Call Registry provisions.
It also requires the payment of civil penalties.

Pursuant to Section 5(m)(3) of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45(m)(3), the Commission hereby sets forth its reasons for settlement by entry of a
Stipulated Judgment and Order for Permanent Injunction (““final order”):

On the basis of the allegations contained in the complaint, the Commission believes that a
civil penalty 0of $400,575 constitutes the appropriate amount on which to base the settlement.
Given the defendants’ inability to pay, however, payment of the full civil penalty should be
suspended except for §75,000, unless the defendants misrepresented their financial condition 1o
the Commission. In addition, the injunctive provisions of the final order should assure the
defendants’ future compliance with the law. Finally, with the entry of the final order, the time
and expense of litigation will be avoided.

For the foregoing reasons, the Commission believes that the settlement by the entry of the
attached final order is justified and well within the public interest.
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