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In the Matter of

. . . Docket No. 9312
North Texas Specialty Physicians,

a corporation.

MOTION FOR STAY OF FINAL ORDER PENDING JUDICIAL REVIEW
TO: THE COMMISSION

Pursuant to Commission Rule of Practice 3.56, North Texas Specialty Physicians
(“NTSP”) respectfully files this Motion for Stay of the Final Order entered by the Commission
against NTSP, dated November 29, 2005 and served December 7, 2005, pending judicial review
by the United States Court of Appeals for the Fifth Circuit.

INTRODUCTION

On November 29, 2005, the Commission entered an opinion and Final Order (the
“order””) against NTSP, affirming in part the decision of the Administrative Law Judge, but
imposing a more restrictive revised order. Section II of the order prevents NTSP from refusing
to deal with any payor and, if NTSP continues to messenger contracts, requires NTSP to
messenger all payor contracts. Section II also prohibits NTSP from communicating information
regarding payors and contracts to its physicians. Section II’s only exemptions are for financially

or clinically integrated arrangements, as defined by the Commission. Sections IV.A and IV.D



require NTSP to provide notification of the order and the Commission’s Complaint to numerous
parties. Section IV.B requires NTSP to terminate all of its contracts (except for one risk
contract) within one year 6ftﬁe effective date of the order or earlier. Section VI requires NTSP
to allow the Commission access to its documents and employees without any apparent right to
invoke attorney-client, physician-patient, or other privileges. The remainder of the order is
ancillary to carrying out the provisions explained above.

NTSP believes the Commission’s opinion has both misinterpreted the law and misapplied
the law to the facts. Further, even if the Commission’s decision was correct, NTSP believes the
order is overly broad and not reasonably related to the Commission’s ﬁndings. For these
reasons, NTSP will file a petition for review of the Commission’s opinion in the Fifth Circuit.
The petition for review will address important legal questions on which NTSP has made a
substantial showing of the meﬁts. Further, the enforcement of the order now, if it is overturned
by the Fifth Circuit, will ifreparably harm NTSP, non-party physicians, patients, and health
plans, and the public interest. The order requires that NTSP abandon its spillover business
model and messenger all payor contracts; that NTSP not engage in appropriate communications
with physicians, patients, and health plans; that provider contracts be terminated, regardless of
the effects on non-party physicians, patients, and health plans; and that NTSP discontinue
participation in lawful anci potentially lawful activities. For these reasons, the Commission
should stay its order pending judicial review.

ARGUMENT AND AUTHORITIES
L. A stay should be granted as to the entire order.
The entire order should be stayed. The Commission considers four factors in determining

whether to grant a stay: the likelihood of success on appeal, irreparable injury to the appealing



party if the stay is not granted, injury to other parties if the stay is granted, and the public
interest.! In this case, the Motion to Stay should be granted because, as discussed below; NTSP
has made a substantial showing on the merits of difficult and important legal questions, NTSP
and non-parties will suffer: irreparable harm if the stay is not granted, there is no injury to other
parties if the stay is granted, and the stay is in the public interest.

A Likelihood of Success on Appeal

This factor wei ghs in favor of NTSP. The Commission has applied the likelihood of
success on appeal factor brpadly, holding that a stay may be appropriate when a case involves
difficult legal questions of a complex factual record and the appealing party can make a
substantial showing on the merits.> As the Commission has said, “it can scarcely be maintained
that the Commission must harbor doubt about its decision in order to grant the stay.”> The
Commission has held also that the probability of success that must be demonstrated is inversely
proportional to the amount of irreparable injury suffered absent the stay.* Similarly, the Fifth
Circuit requires only a sh(;wing of a substantial case on the merits when a serious legal question
is involved and the balance of equities supports a stay.’

This case involves both a complex factual record and difficult, serious legal questions on
which NTSP can show a substantial case. The administrative hearing lasted more than two

weeks; there was testimony from 17 witnesses, nearly 15,000 exhibits were admitted, and there

116 C.F.R. § 3.56(c); In the Matter of Novartis Corp., 128 F.T.C. 233, 233 (1999).
2 Novartis Corp., 128 F.T.C. at 234; In the Matter of Toys “R” Us, Inc., 126 F.T.C. 695, 697 (1998).

3 Toys “R” Us, 126 F.T.C. at 697 (quoting In the Matter of Cal. Dental 4ss’n, Docket No. 9259, 1996
FTC LEXIS 277, at *9 (1996)).
* Cal. Dental Ass’n, 1996 FTC LEXIS 277 at *10.

5 United States v. delor Univ. Med. Ctr., 711 F.2d 38, 39 (5th Cir. 1983). The Second Circuit, which
applies a similar standard, has explained the substantial showing requirement as being met even where the
likelihood of prevailing is less than 50 percent. Mohammed v. Reno, 309 F.3d 95, 101-02 (2d Cir. 2002).



are almost 3,000 pages of hearing transcript. The ALJ’s Initial Decision was 97 pages and
contained 380 findings of fact. Among the legal questions that arose during the hearing and
subsequent appeal to the Commission were (1) whether the Commission complied with the
standard of analysis required by the Supreme Court in California Dental when NTSP proffered
economic and business justifications for the behavior and Complaint Counsel eschewed
proffering any data showing evidence of anticompetitive effects of the challenged behavior;® (2)
the extent to which Complaint Counsel must define and prove a relevant market;’ (3) whether
there can be collusion when there is no evidence of an agreement between competitors or a
common agent with binding authority;® (4) whether the Colgate right applies to an IPA entity
whose refusals to deal Witil payors are not binding on its participating physicians and are based

* upon its own business model and reluctance to become a party to certain contracts;’ (5) whether
the only appropriate use of the messenger model requires an IPA entity to messenger all payor

10" and (6) whether the NTSP spillover model is a sufficient justification under

contracts;
California Dental !
These issues are directly related to the provisions of the order that prohibit NTSP from

refusing to deal with payors, prevent NTSP from pursuing its spillover business model, require

termination of NTSP’s current contracts, and prevent NTSP from communicating with

8 E.g., Respondent’s Appeal Brief, filed January 13, 2005 (“RAB”) at 28-29, 35-36, 42.
"E.g., RAB at 36-42.

8F.g., RAB at 9-10, 12-14.

’E.g,RABat 14-17.

1° The Commission held as much in its opinion—*“the key to a lawful messenger model is that the IPA
must be willing to messenger all payor offers”—but Complaint Counsel admitted during opening
statements that the failure to messenger a contract, without more, is not an antitrust violation. See
Opinion of the Commission at 26, 35 (emphasis added); Complaint Counsel’s Opening Statement, Tr. at
60 (Exh. A).

"Eg.,RAB at 18-19.



physicians, patients, and health plans. As a result, the remainder of the order requiring NTSP to
send notice and allow the Commission access to its records and employees is also implicated.
NTSP will not repeat in this motion all the arguments made in its briefs before the
Commission, but those arguments alone make a substantial showing on the merits of the issues
raised in this case.’> Further, NTSP will make (more than) a substantial showing on the merits
specific to Fifth Circuit review. Many of the issues that will be presented to the Fifth Circuit
relate to the Commission’s legal conclusions and application of the law to the facts and will be
reviewed de novo."> Supporting NTSP’s position on these issues is that (1) the Fifth Circuit has
not considered whether it will affirm the Commission’s “inherently suspect™ analysis at all or as
applied to this type of case in light of California Dental, (2) the Fifth Circuit will apply its own
Viazis decision — a decision on which the Commission, the ALJ, and NTSP all disagree on the
correct interpretation — to determine whether there is sufficient evidence of an antitrust
violation in this case,'* (3) the Fifth Circuit will address whether NTSP was denied due process
when the ALJ and the Commission refused it access to data that could prove NTSP’s
procompetitive justiﬁcatiolns,].5 (4) the Fifth Circuit will have the benefit of an arbitration

decision, released shortly before the Commission’s decision, finding that a physician group

12 Respondent’s Appeal Brief, filed January 13, 2005; Respondent’s Reply Brief, filed April 14, 2005
(G‘RRB”).

13 See Howard v. FAA, 17 F.3d 1213, 1215 (9th Cir. 1994) (“Purely legal questions are reviewed de
novo.”); Garcia v. Sec’y of Labor, 10 F.3d 276, 278-79 (5th Cir. 1993) (reviewing agency interpretation
and application of clear legal standard de novo).

1 I fact, the Commission reviewed and modified the ALJ’s interpretation of Viazis and related finding
that NTSP did not meet the concerted action requirement simply because it is an organization of
otherwise competing physicians, even though neither NTSP nor Complaint Counsel appealed this ruling.

15 Agency decisions implicating due process are reviewed de novo. See Western Energy Co. v. U.S. Dep't
of the Interior, 932 F.2d 807, 809 (9th Cir. 1991) (applying de novo review to claims that an
administrative agency violated constitutional rights).



facing allegations similar fco those against NTSP did not violate antitrust laws,'® and (5) the Fifth
Circuit will consider whether the Commission’s decision and order in this case conflict with the
policies announced in its advisory letters to physician groups and its Statements of Antitrust
Enforcement Policy in Health Care.!” Based on the arguments explained above, NTSP has made
a substantial showing on the merits of its appeal.

Further adding'to the complexity and importance of this case is that it involves the health
care industry — an industry currently having little success in increasing efficiency or controlling
costs'® — and an entity trying to create efficiencies and control costs through teamwork and
spillover effects from managed care risk contracts. No one — not even the Commission in its
opinion finding against NTSP — denies that spillover effects can exist and can be beneficial.'’
NTSP’s experts, including Dr. Gail Wilensky, a White House advisor and former head of the

agencies that administer Medicare and Medicaid and advise Congress on Medicare issues, found

that NTSP’s challenged behavior created spillover effects and that these effects and NTSP’s

16 1n the Matter of the Arbitration between United Healthcare of Illinois, Inc. and Advocate Health Care
Network (American Arbitration Association Nov. 18, 2005), filed by NTSP with the Commission on
November 30, 2005.
17 See Bay Area Preferred Physicians Advisory Opinion, letter from Jeffrey W. Brennan to Martin J.
Thompson, dated September 23, 2003 (noting that “[s]o long as payers have an effective opportunity to
contract with physicians individually,” an IPA’s “refusal to administer contracts to which fewer than half
its members subscribe is less likely to have anticompetitive effects™); PriMed Physicians Advisory
Opinion, letter from Jeffrey W. Brennan to Gregory G. Binford, dated February 6, 2003 (finding that
“[t]he collection and public dissemination of accurate information and expressions of opinion on matters
of public interest usually do not raise concerns under the antitrust laws, even when physicians or other
groups composed of competitors do so collectively”); DOJ/FTC Statements of Antitrust Enforcement
Policy in Health Care, Statement 9C (allowing agents to provide objective information to providers and
help providers understand contracts offered).

An agency may not ignore its own substantive policies or precedents. See Nat 'l Black Media
Coalition v. FCC, 775 F.2d 342, 348 n.7 (D.C. Cir. 1985).
18 RX 1752 (Exh. B); RX 1753 (Exh. C); RX 1850 (Exh. D); Wilensky, Tr. 2183-85 (Exh. E); RRB at 32-
33.
1% Opinion of the Commission at 33 (“We do not question that NTSP’s risk contract and its physicians
who participate in it achieve efficiencies, and it could even be possible for these efficiencies to spillover
to its non-risk contract in certain circumstances.”).



business model in general were beneficial to the industry.2® All of the empirical data available to
NTSP and presented to thé ALJ and the Commission supported the existence of spillover
effects.”’ The Commission also refused NTSP access to data showing the efficacy of the
spillover model, even in the face to Complaint Counsel’s expert’s admission that he had no data
proving that NTSP’s utilization-management model was less effective than the Commission’s
clinical integration model in improving efficiencies and quality of care.”?

Despite this evidence, the Commission still chose to apply an “inherently suspect”
analysis to NTSP’s behavior and drafted an order that limits NTSP’s attempts to create efficiency
only to those complying with the Commission’s narrow and unproven definitions of financial
and clinical integration.”? While the Commission claimed to have extensive experience in the
health care industry to guide its decision in this case,” it relies on no data and its citations to
previous experience involve only consent orders entered against physician groups with behavior
and business models markedly different from that of NTSP.?* The Commission noted that this
was the first time in over 20 years that it had “the benefit of a full administrative trial and record”

for a physician network case.”®

2 Wilensky, Tr. 2161-72, 2176-81, 2191-92, 2204-05 (Exh. F); RX 3118 at 74 83-100 (Exh. G, in
camera); RX 3130 (Exh. H, in camera), Maness, Tr. 1990-91, 2075-78 (Exh. I).

21 RX 3130 (Exh. H, in camera); RX 3118 at § 95 (Exh. G, in camera); Maness, Tr. 2075-76 (Exh. D).
2 E g, Casalino, Tr. 2894 (Exh. J).

23 Final Order at Section LI and LJ, defining “qualified clinically-integrated joint arrangement” and
“qualified risk-sharing joint arrangement.”

24 When discussing its experience, the Commission cites to consent orders and references “past relief in
settlement in similar cases.” .Opinion of the Commission at 1, 37.

3 E.g., In the Matter of Piedmont Health Alliance, Inc., Docket No. 9314 (consent order issued Oct. 1,
2004). Piedmont Health Alliance had bound most of the physicians in a four-county area to deal
exclusively through PHA and accept only PHA-negotiated prices. In the Matter of Piedmont Health
Alliance, Inc., Docket No. 9314, Complaint at f 1, 19-20, 25.

28 Opinion of the Commission at 2. And the record here was not even truly complete because of the
physician performance data denied to NTSP. Orders on Motions of Non-Party Payors to Quash or Limit



NTSP also can make a substantial showing on the merits as to the appeal of the order
itself. The order entered by the Commission was broader than that of the fact-finder, the ALJ.
The Commission based this broad order on the form of prior consent orders. But as the ALJ
noted, ““[T]he circumstances surrounding ... negotiated [consent decrees] are so different that
they cannot be persuasively cited in a litigation context.””?” To the extent a cease-and-desist
order is found appropriate at all in light of the legal issues raised by NTSP on appeal, the ALJ
correctly found in entering his order that the order proposed by Complaint Counsel (and now
adopted by the Commission) was overly broad.?® The Fifth Circuit has the authority to modify a
Commission order, including one with an overbroad remedy.”

As discussed in the next section, there will be substantial irreparable injury to NTSP and
non-party physicians, patients, and health plans without a stay, and the balance of equities
weighs heavily in favor of NTSP. Therefore, under both the Commission and Fifth Circuit
standards, the foregoing showing on the merits of the appeal is more than enough to support the
granting of a stay.

B. Balance of Equities

As applied to every significant provision in the order, the balance of equities — whether
there is irreparable harm to NTSP if a stay is not granted, whether others will be harmed if a stay

is granted, and whether a stay is in the public interest — weighs heavily in favor of NTSP.

the Subpoenas Duces Tecum served by NTSP, entered on 1/30/04 and 2/4/04, quashing NTSP’s
discovery requests for the payors’ flat file data.

27 Initial Decision (“ID”) at 89 (quoting United States v. E.I du Pont de Nemours, 366 U.S. 316, 330 n.12
(1961).

B ID at 88-90.

2 15 U.S.C. § 45(d); Jacob Siegel Co. v. FTC, 327 U.S. 608, 613 (1946).



The first factor, irreparable harm, examines the consequences of imposing the order on
NTSP, assuming that NTSP ultimately succeeds on the merits of its appeal.’® It is irrelevant to
this inquiry whether the Commission considers this harm to be proper remedial consequences.’’
Irreparable harm was found when compliance with an order that is then reversed on appeal
would result in unrecoverable costs and business losses,*? confusion and costly notification,*
harm to reputation that cannot be easily ameliorated,’* prohibition of potentially lawful
activities,> or a loss of First Amendment rights.® NTSP will suffer each of these consequences
if a stay is not granted.

The Commission considers the second and third factors, harm to others and the public
interest, together. 37 In this case, not only will a stay not harm others or the public interest, but
not granting the stay would cause harm to third-parties and the public interest because the order
adversely affects non-party physicians, patients, and health plans through mandatory termination
of payor contracts and prohibition of NTSP’s spillover business model. The mandatory
termination is ordered even though NTSP’s contracts were found to be at or below the rates

offered by payors to other entities and even though Complaint Counsel offered no data to rebut

the evidence showing that NTSP’s total costs (rate x utilization) were lower than for other

 Novartis Corp., 128 F.T.C. at 235-36.

3! Id. (recognizing that if the appeals court overturned the FTC, any lost sales or harm to reputation may
be difficult to ameliorate, even though the FTC considered those to be proper remedial consequences).

32 Id.; Cal. Dental Ass’n, 1996 FTC LEXIS 277 at *6; Fla. Businessmen for Free Enterprise v. City of
Hollywood, 648 F.2d 956, 958 (5th Cir. 1981).

33 Cal. Dental Ass’n, 1996 FTC LEXIS 277 at *6-7.
3 Novartis Corp., 128 F.T.C. at 235-36.
3 Toys “R” Us, 126 F.T.C. at 698-99.

38 Fla. Businessmen for Free Enterprise, 648 F.2d at 958; Novartis Corp., 128 F.T.C. at 238 (concurring
opinion of Swindle).

37 Toys “R” Us, 126 F.T.C. at 700.



groups. Therefore, the balance of equities supports the granting of a stay, regardless of NTSP’s
showing of likelihood of success on the merits.*®

L Section II of the Order

Section II of the order is a mandatory injunction preventing NTSP from negotiating on
any subject with payors on behalf of physicians, refusing to deal with payors, discussing any
terms physicians are willing to accept (not limited to price or other economic terms) from payors,
and communicating information from and among physicians (not limited to price or other
economic information). The only exemptions from the prohibitions in Section II are qualified
risk-sharing or clinically-integrated joint arrangements, as narrowly defined by the Commission.

The Commission greatly increased the scope of Section II’s prohibitions from those
included in the ALJ’s order. The ALJ properly found that NTSP should not be prohibited from
refusing to deal with payors or from communicating purely factual information regarding payors,
objective comparisons between payor offers, or views relevant to health plans.*® All of Section
I1, both the provisions agreed with by the ALJ and the expansions crafted by the Commission,
should be stayed because this mandatory injunction will cause NTSP to incur unrecoverable
costs; create confusion among physicians, patients, and health plans; adversely affect NTSP’s
reputatiqn and viability; prevent NTSP from participating in lawful and potentially lawful
conduct, including exercise of its right to contract; and infringe on NTSP’s First Amendment
righté. These effects constitute not only irreparable harm, but also harm to third-party

physicians, patients, and health plans as well as harm to the public interest because of issues

38 Cal. Dental Ass’n, 1996 FTC LEXIS 277 at *12 (“In the light of the other three factors, our skepticism
regarding respondent’s likelihood of success in this case does not preclude us from staying [parts of the
order].”

¥ 1D at 94.

10



regarding patient care and the efficiency and quality of care created by NTSP’s spillover
business model. Therefore, Section II of the order should be stayed.

First, this section’s limitations on NTSP’s conduct raises significant issues regarding cost
to NTSP, confusion to third-party physicians, patients, and health plans regarding NTSP’s
functions and policies, and NTSP’s ability to continue to participate in lawful activities. To
comply with the order, NTSP will have to change current policies regarding entering into,
messengering, and terminating contracts, as well as to seek new Physician Participation
Agreements with each of its hundreds of physicians.4° If the order were then reversed on appeal,
NTSP would have to change again its contracting policies, seek to reinstate hundreds of
rescinded Physician Participaﬁon Agreements, and, to the extent it could, undo the effects of the
actions taken under the order.*! This would be costly and confusing to physicians and payors.
The Commission found a similar situation warranted a stay when the order required a “repeated
change of policy and notification of members [that would be] both costly and may create
significant confusion about the law.”*

The broad restricti‘bns .NTSP must now craft into its policies and physician agreements
also potentially prevent NTSP from making lawful unilateral decisions and disseminating
information to physicians and patients regarding health care in general as well as particular
payors and contracts. Although the Commission rejected NTSP’s argument that it never acts as a

collective of physicians and found that NTSP’s communications could be anticompetitive, the

effect of the order is that NTSP cannot safely act unilaterally as an entity in dealing with payors

“ Declaration of Karen Van Wagner, Ph.D (“Van Wagner Declaration”) at § 6 (Exh. K).
“1d
“ Cal. Dental Ass’n, 1996 FTC LEXIS 277 at *7.

11



or contracts related to physician services.® It is also undisputed that NTSP’s communications
may have procompetitive effects.* In situations such as these, where potentially overly broad
mandates are required to enforce an order, the Commission has found that “for the relatively
brief period of a stay pending appeal, [movant’s] asserted difficulties in distinguishing between
lawful [unilateral] conduct and unlawful conduct support granting a stay.”® Further, NTSP’s
inability to terminate payor contracts, regardless of payor breaches of contract (such as those by
Cigna and Medical Select Management*®) or illegal conduct (such as that found by the State of

t*7), exposes NTSP to potential

Texas as to Aetna, Cigna, United and Medical Select Managemen
liability and deprives it of a contract right.*® As the Fifth Circuit has held, “The right [of the

movant] to contract must be accommodated by the Commission if at all possible with its

statutory duty to formulate a remedy.. Nasd
Second, under this section, NTSP is basically relegated to an all-or-nothing messenger of

payor contracts.”® The practical effect of this requirement is to block NTSP’s spillover business

8 Viazis v. Am. Ass’n of Orthodontists, 314 F.2d 758, 764 (5th Cir. 2002) (“Despite the fact that ‘[a] trade
association by its nature involves collective action by competitors[,] . . . [it] is not by its nature a “walking
conspiracy”, its every denial of some benefit amounting to an unreasonable restraint of trade.” (quoting
Consol. Metal Prods., Inc. v. Am. Petroleum Inst., 846 F.2d 284, 293-94 (5th Cir. 1988)).

“ DOJ/FTC Statements of Antitrust Enforcement Policy in Health Care, Statement 9C (allowing agents to
provide objective information to providers and help providers understand contracts offered); PriMed
Physicians Advisory Opinion, letter from Jeffrey W. Brennan to Gregory G. Binford, dated February 6,
2003 (“Increasing the amount of information available to patients, employers, physicians, and other
interested parties can improve the functioning of markets and foster, rather than hinder, competition and
consumer welfare. In most instances, physicians’ collection and publication of such information, and
their advocacy of a point of view on issues affecting the organization, delivery, and financing of health
care services, would not likely impair competition or violate the antitrust laws.”).

* Toys “R” Us, 126 F.T.C. at 697-98.

% E.g., Initial Decision Findings of Fact (“IDF”) 218-19, 228; RX 335 (Exh. L); Van Wagner, Tr. 1652-
53, 1769, 1979-80 (Exh. M); Grizzle, Tr. 940-42 (Exh. N, in camera).

*" E.g., IDF 194, 257-58, 357-60, 362.

8 Van Wagner Declaration at 9 5 (Exh. K).

* Arthur Murray Studio of Wash., Inc. v. F.T.C., 458 F.2d 622. 625 (5th Cir. 1972).
% Final Order, Section II.

12



model, therefore presenting a significant danger to NTSP’s reputation and continued viability.’!
The Commission has found irfeparable injury when an order results in “lost sales or reputational
harm... [that] may indeed be difficult to ameliorate.”>

Disruption of the spillover model pending judicial review also harms the public interest
by preventing NTSP’s efforts to increase efficiency and quality of care in the health care
industry.”® The ALJ and the Commission acknowledge that there can be procompetitive effects

of NTSP’s spillover business model.>*

Yet the Commission tries to limit the efficiency-creating
conduct in which an entity may take part to only financial-risk and clinical integration, as defined
by the Commission.”® In a case where no anticompetitive effects were shown>® and what little
empirical evidence there is supports NTSP’s efficiency and quality-of-care claims,”’ the public
interest (and the law) is against placing strict limits on attempts to improve the health care
industry. Further, physiciém relationships and patient care may be affected by the harm to
NTSP’s business model and viability.”® The Fifth Circuit has found that a stay serves the public
interest when patient interests could be seriously compromised by enforcement of an order.”

Finally, the order severely limits NTSP’s communications with its hundreds of

participating physicians as well as with every payor in the Dallas-Fort Worth Metroplex, and

31 Van Wagner Declaration at § 5 (Exh. K).
32 Novartis Corp., 128 F.T.C. at 236.

33 Van Wagner Declaration at § 5 (Exh. K); Declaration of Paul Grant, M.D. (“Grant Declaration”) at § 5
(Exh. O). See also supra note 20.

34 See Opinion of the Commission at 33 (“We do not question that NTSP’s risk contract and its physicians
who participate in it achieve efficiencies, and it could even be possible for these efficiencies to spillover
to its non-risk contract in certain circumstances.”); Complaint Counsel’s Answering Brief at 40 (spillover
is “certainly plausible in theory™).

55 Final Order at Sections LI, L.J, and II.

**ID at 82; IDF 188,217, 328-29.

" RX 3130 (Exh. H, in camera); RX 3118 at § 95 (Exh. G, in camera).

%8 Grant Declaration at § 5 (Exh. O).

% United States v. Baylor Univ. Med. Ctr., 711 F.2d 38, 40 (5th Cir. 1983).

13



therefore infringes NTSP’s First Amendment rights.®® As shown by the Commission’s omission
of the ALJ’s caveats on the limitation of NTSP’s speech, this section now prevents NTSP from
commenting on payors’ a&ions and contracts and from communicating with its participating
physicians concerning even factual data or objective comparisons. This is despite the fact that
Complaint Counsel admitted NTSP’s speaking out may not be in restraint of trade®! and the
Commission has acknowledged the procompetitive effects of information sharing in the health
care industry.? The Fifth Circuit has held that “[t]he loss of First Amendment freedoms, for
even minimal periods of time, unquestionably constitutes irreparable injury.” 63 Especially here,
where there has been no showing of anticompetitive effects from NTSP’s communications and
those communications can have procompetitive effects,®* it would be improper for the
Commission to infringe upon NTSP’s First Amendment rights pending judicial review of the

order.

60 van Wagner Declaration at 9q 3, 6 (Exh. K).

81 Complaint Counsel’s Answering Brief at 20 (“[A]bsent other evidence, mere collective expression of
opinion by competitors, without any agreement on their behavior in the marketplace, does not establish an
agreement in restraint of trade.”).

2 DOJ/FTC Statements of Antitrust Enforcement Policy in Health Care, Statement 9C (allowing agents to
provide objective information to providers and help providers understand contracts offered); PriMed
Physicians Advisory Opinion, letter from Jeffrey W. Brennan to Gregory G. Binford, dated February 6,
2003 (“Increasing the amount of information available to patients, employers, physicians, and other
interested parties can improve the functioning of markets and foster, rather than hinder, competition and
consumer welfare. In most instances, physicians’ collection and publication of such information, and
their advocacy of a point of view on issues affecting the organization, delivery, and financing of health
care services, would not likely impair competition or violate the antitrust laws.”).

8 Fla. Businessmen for Free Enterprise, 648 F.2d at 958.

% DOJ/FTC Statements of Antitrust Enforcement Policy in Health Care, Statement 9C (allowing agents to
provide objective information to providers and help providers understand contracts offered); PriMed
Physicians Advisory Opinion, letter from Jeffrey W. Brennan to Gregory G. Binford, dated February 6,
2003 (“Increasing the amount of information available to patients, employers, physicians, and other
interested parties can improve the functioning of markets and foster, rather than hinder, competition and
consumer welfare. In most instances, physicians’ collection and publication of such information, and
their advocacy of a point of view on issues affecting the organization, delivery, and financing of health
care services, would not likely impair competition or violate the antitrust laws.”).

14



Even one of these results alone swings the balance of equities in NTSP’s favor. Because
NTSP has shown multiple inequitable results from enforcement of Section II of the order at this
time, a stay is proper. Further, because the Commission had no evidence of a physician
conspiracy in this case,” éection 11 does not address overt acts in restraint of trade but instead
contains “fencing in” provisions. As the Commission has noted, fencing-in provisions are more
easily stayed because they are “less likely to cause immediate harm to the public.”®

2. Section IV of the Order

Section IV of the order has two main requirements. The first is that NTSP notify
physicians and payors regérdipg the order and Complaint.67 The second is that NTSP must
terminate all contracts with payors (except for its risk contracts) within one year after the
effective date of the order.®® This termination of NTSP’s contracts with payors will also
terminate the contracts as to non-party participating physicians and patients.69 Section IV should
be stayed because it will cause NTSP, payors and physicians to incur unrecoverable costs, create
confusion among physiciahs, patients, and health plans, and adversely affect NTSP’s reputation
and business viability. These effects constitute not only irreparable harm, but also harm to third-
party physicians, patients, and health plans as well as harm to the public interest because of the

disruption of patient care and the financial impact on non-party physicians. Therefore, Section

IV of the order should be stayed.

% IDF 71-77; RAB at 16-17.

% Toys “R” Us, 126 F.T.C. at 700.

87 Final Order at Sections IV.A and IV.D.
88 Final Order at Section IV.B.

% Van Wagner Declaration at § 4 (Exh. K).
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First, the notification requirements require NTSP to notify each of its hundreds of
participating physicians as well as every payor in the Dallas-Fort Worth Metroplex.”® That
notice would cause NTSP to suffer unrecoverable costs and business losses, confuse physicians,
patients, and payors, and cause harm to NTSP’s reputation. As noted previously, the
Commission has found reputational harm and business losses to be irreparable injury because
they are difficult to recover.”' Further, if the order were then reversed on appeal, NTSP would
have to again notify all physicians and payors, resulting in further costs and a great deal of
confusion.”

Second, the mandated termination of payor contracts that will result if the order is
enforced will cause harm t‘o NTSP and, importantly, to non-party physicians, patients, health
plans, and the public interest. Termination of the NTSP contracts will disrupt the spillover
effects NTSP has achieved, which made it the “top performer in the Metroplex.”” Not only is it
against the public interest to interfere with these spillover effects, but it will cause serious harm
to NTSP’s reputation and viability in the marketplace to have these contracts terminate and
spillover effects to be inte‘rrupted.74

Further, termination of contracts will have immediate and serious adverse effects on non-
parties to this proceeding. This section of the order has the potential to disrupt not only the

medical practices of the non-party physicians, but the operation of health plans and patient care

for the over 200,000 lives covered by the 13 contracts that NTSP (and, therefore, the non-party

0 Van Wagner Declaration at 99 3, 6 (Exh. K).

" Novartis Corp., 128 F.T.C. at 235-36.

72 Van Wagner Declaration at § 6 (Exh. K).

 Lovelady, Tr. 2665, 2668 (Exh. P).

™ Van Wagner Declaration at § 5 (Exh. K); Grant Declaration at § 5 (Exh. O).
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participating physicians) is required to terminate. 5 Termination also would result in financial
harm to the non-party physicians 76 and payors. The Fifth Circuit stayed an order to serve the
public interest in a similar situation where there were issues of disruption of medical services to
patients and significant interruption of a hospital’s norfnal procedures.77 It is important to note
also that the continuation of these contracts is not harmful — the only contracts complained of
have been terminated, replaced, or are already terminable-at-will by the payors.”® And the ALJ
found that the rates offered by payors to NTSP were no higher than rates offered in the market to
other physicians and physician groups.”

Even one of these results alone swings the balance of equities in NTSP’s favor. Because
NTSP has shown a number of inequitable results of enforcing Section IV of the order at this
time, a stay of Section IV is proper. Further, because the Commission had no evidence of a
direct conspiracy in this caée,go Section IV does not address overt acts in restraint of trade but
instead contains “fencing in” provisions. As the Commission has noted, fencing-in provisions
are more easily stayed because they are “less likely to cause immediate harm to the public.”81
3. Section VI Qf the Order
Section VI of the order requires NTSP to permit the Commission to inspect its records

and interview employees. Section VI should be stayed during NTSP’s appeal because the

section is fatally flawed and disregards federal and state law. There is no provision in the order

5 Grant Declaration at Y 3-4 (Exh. O).
7 Grant Declaration at 1§ 3-4 (Exh. O).
77 Baylor Univ. Med. Ctr., 711 F.2d at 40.

78 YVan Wagner Declaration at § 7 (Exh. K); Roberts, Tr. 549 (no current contract between NTSP and
Aetna) (Exh. Q); CX 809 at § 1 (Exh. R, in camera) (Cigna contract terminable-at-will since September
2004).

1D at 83.
%0 See supra note 65.
 1d.
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exempting attorney-client, physician-patient and other privileged and confidential documents and
information from this orde;r, and the order therefore infringes on the rights of patients,
physicians, and NTSP.#2 Further, allowing the Commission access to these materials only if and
when the order is affirmed by the Fifth Circuit will not harm other persons or the public interest.
Therefore, Section VI of the order should be stayed.

4. The Ancillary Provisions of the Order

The remainder of the order’s provisions, not discussed above, are not substantive
restrictions on NTSP, but merely ancillary to the provisions specifically addressed in this
motion.®® Because NTSP has shown that each of the substantive provisions should be stayed, it
is appropriate for the Commission to stay the entire order, including these ancillary provisions,
which have no purpose or meaning if the remainder of the order is stayed.

PRAYER FOR RELIEF

Because North Texas Specialty Physicians has shown that it meets the Federal Trade
Commission’s requirements for the granting of a stay, North Texas Specialty Physicians requests
that the Commission stay the Final Order, effective upon NTSP’s filing of a petition for review
and remaining in effect until 90 days after the U.S. Court of Appeals for the Fifth Circuit issues a

decision vacating the Final Order or otherwise ruling on the petition for review.

82 Doe v. Se. Pa. Transp. Auth., 72 F.3d 1133, 1137 (3d Cir. 1995) (recognizing that unauthorized
disclosure of a patient's medical records violates the patient's Constitutional right to privacy); Guzzino v.
Felterman, 174 FR.D. 59, 60-61 (W.D. La. 1997) (recognizing the attorney-client privilege as the oldest
of the privileges for confidential communications); see also Health Insurance Portability and
Accountability Act, 45 C.F.R. 160.101, ef seq. (placing limits on disclosure of a patient's medical
information).

® Final Order at Section I (definitions); Final Order at Section III (notify Commission of
messengering/agent arrangements); Final Order at Sections IV.C and IV.E (report to Commission on
notifications sent and compliance activities); Final Order at Sections IV.F and V (notify Commission of
changes in address or organization); Final Order at VII (term of order).
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competitively cognizable efficiency, wholly
unrelated.

A word, Your Honor, about relief.
Respondent has claimed that Complaint counsel have
insisted that the failure to messenger a contract
with nothing more would violate the antitrust
laws. We have made and make no such‘claim. We in
the Commission's Complaint do claim that the
failure to submit contracts to IPA members in
connection with the fixing of fee-for-service
physician prices violates the antitrust laws.

The violation being established, it
will be apprqpriate to fence in Respondent NTSP's
conduct to mitigate the risk of further unlawful
behavior and practical problems of order
enforcement. We will seek entry of an order
broadly requiring NTSP to messenger contracts, not
because every failure to do so is an independent
law violation but, rather, because failure to do
so would permit Respondent NTSP innumerable
opportunities to continue its price fixing using
pretext after pretext after pretext.

Respondent NTSP, without meaning to do
so, underscores this risk in its pretrial brief

when it lists the myriad reasons why it, it

60






Health Expenditure Trends in OECD Countries, 1990-2001

Manfred Huber, Ph.D. and Eva Orosz, Ph.D.

This article presents data on health care
spending for 30 OECD countries from
OECD Health Data 2003, the latest edition
of OECD’s annual data collection on health
systems across industrialized countries.
OECD data show health care expenditures
as a proportion of gross domestic product at
an alltime high, due to both increased
expenditures and overall economic slow-
down. The article discusses similarities and
differences across countries in how health
care expenditures are funded and how the
health care dollar is spent among types of
services.

INTRODUCTION

OECD countries are currently spending
record amounts on health care. In 2001,
they spent an average 8.4 percent of their
GDP on health care, up by 0.3 percentage
points from 2000. Pressures for further
growth arise from rapid advances in med-
ical technologies, population aging, and ris-
ing public expectations. OECD data show
that health care spending has outpaced
economic growth over the past decade,
even before the economic downturn of
2001. The latest increase in expenditure
ratios, therefore, comes as no surprise. In
fact, it was anticipated by several authors
for individual countries, e.g., the U.S.
(Heffler et al.,, 2003) and for Canada
(Canadian Institute for Health Information,
2003).

The authors are with the Organisation for Economic Co-opera-
tion and Development (OECD). The research in this article was
supported by the Centers for Medicare & Medicaid Services
(CMS) under HCFA Contract Number 500-00-0010. The views
expressed in this article are those of the authors and do not nec-
essarily reflect the views of the OECD Secretariat or CMS.
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Over the 1990s the gap between health
spending growth and economic growth
rates was roughly 1 percent for OECD
countries on average, on a per-capita basis.
In 2001, the latest year available for inter-
national comparisons, health care spend-
ing growth has accelerated in several
OECD countries, including the U.S. (Levit
et al,, 2003) where it was above the
unweighted OECD average.

The pressure on public budgets from
accelerated health care spending has been
a major policy concern in OECD countries
during the past two decades (Docteur and
Oxley, 2003; Imai, 2002; Mossialos and Le
Grand, 1999; Ranade, 1998; Saltman and
Figueras, 1997). Recent economic slow-
down and a new upsurge in health care
spending, especially in the U.S. has
prompted a new round of discussions
about desirable health policies to influence
aggregate health care spending (Altman et
al., 2003; Cutler, 2002).

A common approach of public health
care policy in OECD countries has been to
combine cost-containment strategies with
long-term structural change to improve
value-for-money in health care (Docteur and
Oxley, 2003; Organisation for Economic
Co-operation and Development, 1995). In
Sweden, for example, one of the major
tools for cost containment was downscal-
ing in the hospital sector and decreasing in
the number of health care personnel.
Sweden is also among the few OECD coun-
tries where the number of physicians per
1,000 population did not increase during
NOTE:VThis is an update of previous articles on spending trends
(Huber 1999; Schieber, Poullier and Greenwald, 1992). It focus-

es on expenditure trends since 1990 and on comparisons with
recent experience in the US.
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the 1990s.! But it is cost-containment mea-
sures that are often the more visible part of
reforms, and those which, in many cases,
directly affect households who pay for
higher cost sharing, or for goods and ser-
vices that are no longer reimbursed under
public programs (Ros, Groenewegen, and
Delnoij, 2000). Among the most recent
examples is the current reform proposal in
Germany (Financial Times, 2003). A cen-
tral part of the German reform proposal,
recently enacted and due to be implement-
ed at the beginning of next year, is a shift of
health care expenditures to private financ-
ing; for example, consumers will face high-
er cost sharing for prescription drugs and
dental care. »

In several countries, an important feature
of the changes of health care financing in
recent years has been a reduction in the
autonomy granted to social insurance
regimes to simply pass through higher costs
into higher compulsory contributions. This
has been the case in the Czech Republic,
France, Germany, and Hungary. Because of
the depressive effect on employment that
could result from higher employer paid
social charges, the control of contribution
rates has become an explicit policy target. In
order to reconcile this with the financial via-
bility of insurance regimes, three related
strategies have been followed by govern-
ments: (1) impose budget constraints on
providers, (2) require individuals to bear a
greater share of expenditures, through
increasing copayments, and (3) ensure that
access to care remains available to the poor
(general taxation has financed a growing
proportion of care, particularly by financing
copayments for those on low incomes).
France has introduced municipal social
insurance specifically to address this last
point (Imai, Jacobzone, and Lenain, 2000).

1'This ratio stayed the same in 2000 as the OECD average, while
in 1990 it was 20 percent higher.

Current problems in many countries,
however, show that strong control on pub-
lic spending on health care might lead to
difficulties in terms of other policy goals
(Docteur and Oxley, 2003). Canada,
Denmark, United Kingdom, and the U.S.
are currently experiencing shortages of

nurses and even physicians.

In Canada, the declining Federal
health transfers put a strain on provincial
health care systems (Matteo, 2000).
During 4 years in the mid-1990s, real
total health care spending in Canada fell.
This coincided with a decline in the sat-
isfaction with the health care system.
For instance, the proportion of people
saying that the health care system need-
ed only minor changes dropped from 56
percent in 1988 to 20 percent in 1998.
Concerns about underfunding, system
administration, and access to specialty
care were among the main public con-
cerns (Donelan et al., 1999). Following
this period of restraint, public spending
increased by an annual rate of 5.1 per-
cent between 1997 and 2001. Since 1998
public sector spending grew faster than
that from private sources, and its share
was about 73 percent of the total in 2001.

The growth rate of total health care
expenditures abated in the U.S. too, dur-
ing the period of 1992-1999. While aver-
age growth rate of total health care
expenditures was 5.5 percent in the
1980s (2.5 times higher than GDP
growth), it was only 2.5 percent between
1992 and 1999.2 This slow-down is gen-
erally seen as due to managed care
replacing indemnity insurance as the pri-
mary form of private health insurance.
Managed care, coupled with robust eco-
nomic growth, led to an unprecedented
stability in the health expenditure share
of GDP over this 7-year period (Cowan,

2 Calculated at constant, 1995 GDP price level.
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etal,, 2001). While governments in other
countries managed to lower prices for
providers unilaterally, a major tool of
managed-care insurers was to exclude
providers from their network. “As a
result, lower prices came along with con-
strained access to providers in the
United States, where it did not in other

countries.” (Cutler, 2002).

Consumers in OECD countries are expe-
riencing considerable waiting times for
elective surgery (Hurst and Siciliani, 2003)
and increasing cost sharing. In a recent sur-
vey, shortages of medical personnel, wait-
ing times, and inadequate government
funding led the list of concerns in Australia,
Canada, New Zealand, and the United
Kingdom; high costs and inadequate cover-
age topped the list for the U.S. (Blendon et
al., 2003). Furthermore, a wave of recent
medical and technological advances and
rising patients’ expectations can be expect-
ed to put increased pressure on public
expenditure on health in the near future.

TRENDS IN EXPENDITURE
GROWTH RELATIVE TO GDP

For OECD countries on average, the
share of GDP devoted to health care
increased markedly in 2001 after a period of
relatively stable health care expenditures
ratios (Table 1 and Figure 1). This is partial-
ly due to slow economic growth. In 2001,
OECD countries spent an additional 1.1 per-
cent of GDP on health care compared to
1990, bringing the average up to 8.4 percent.3

The U.S. devoted the highest share of
GDP to health throughout the decade,
increasing to 13.7 percent in 2001.

3Data availability influences the number of countries than can be
included in calculating OECD averages for different time peri-
ods. Comparable data for the last three decades were available
only in 18 OECD countries, and in 28 countries for the period of
1990 to 2000. Data of 2001 have been reported to the OECD for
24 OECD countries until August 2003,

Internationally harmonized expenditure
ratios for the U.S, differ slightly from those
published by CMS. The OECD Secretariat
reports internationally harmonized U.S.
GDP that is 0.6 percent lower than that
published by the U.S. Department of
Commerce, Bureau of Economic Analysis.
Moreover, the OECD definition for total
health care expenditures excludes some
small spending items, such as research
and development, resulting in total health
care spending which, for 2001, is 2.3 per-
cent lower than that reported nationally.
Detailed documentation of national data
sources and estimation methods used in
health accounts is available as part of the
OECD information system (Organisation
for Economic Co-operation and Develop-
ment, 2003a). Following the U.S. in 2001
was Switzerland spending 10.9 percent,
and Germany spending 10.7 percent of
GDP on health care. At the other end of the
scale, the Slovak Republic and Korea spent
less than 6 percent of GDP on health care
(Figure 2) 4

Studying the growth patterns of health
expenditure and GDP separately provides
further insight into international variations
in the trend in health care expenditures
ratios. In Table 2, both components have
been expressed in per capita and in real
terms, using the same GDP deflator.5 The
margin by which health care expenditures
growth outpaced GDP growth can be read
from Figure 3 by the relative distance from
the diagonal line. This diagonal delimits
the sample of countries with faster growth
of per<capita health care spending than
GDP growth.

+Luxembourg also has a low ratio of health spending to GDP, but
data comparability for this small country is limited. This is main-
ly due to the close integration of its health care system and econ-
omy with neighboring countries, which makes cross-border
adjustments extremely difficult.

5Real growth was calculated using the GDP deflator throughout
this article, instead of using health-care specific deflators. The
reason for this choice is that countries differ in the construction
of national health price indexes to a degree which would distort
comparisons of real growth across countries.
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Table 1
Total Health Care Expenditures as a Percent of Gross Domestic Product, by Country: 1970-2001

Country 1970 1980 1990 1993 1998 2000 2001
: Percent

Australia 56 (1971) 7.0 7.8 8.2 8.6 8.9 —_

Austria 5.3 7.6 74 7.9 77 7.7 7.7
Belgium 4.0 6.4 7.4 8.1 8.4 8.6 9.0
Canada 7.0 71 9.0 9.9 9.1 9.2 9.7
Czech Republic —_— - 5.0 7.2 71 71 7.3
Denmark 8.0 (1971) 9.1 8.5 8.8 8.4 8.3 8.6
Finland 5.6 6.4 7.8 8.3 6.9 6.7 7.0
France -— — 8.6 9.4 9.3 9.3 95
Germany! 6.2 8.7 9.9(1992) 9.9 10.6 10.6 10.7
Greece 6.1 6.6 7.4 8.8 9.4 94 9.4
Hungary _ — 7.1(1991) 7.7 6.9 6.7 6.8
Iceland 4.7 6.2 8.0 8.5 8.6 9.3 9.2
Ireland 5.1 8.4 6.1 7.0 6.2 6.4 6.5
Italy —_ — 8.0 8.1 7.7 8.2 8.4
Japan 4.5 6.4 59 6.4 7.1 7.6 —_

Korea ] — —_ 48 4.7 5.1 59 -

Luxembourg 36 5.9 6.1 6.2 58 5.6 -

Mexico — —_ 45 6.1 5.2 5.6 6.6
Netherlands '69(1972) 75 8.0 8.5 8.6 8.6 8.9
New Zealand 5.1 5.9 6.9 7.2 8.0 8.0 8.2
Norway 44 6.9 77 8.0 8.5 7.7 83
Poland — —_— 53 6.4 6.4 6.0 6.3
Portugal 26 5.6 6.2 73 8.6 9.0 9.2
Slovak Republic — — - — 58 5.7 5.7
Spain 3.6 54 6.7 75 7.5 7.5 7.5
Sweden 6.7 8.8 8.2 8.6 8.3 84 8.7
Switzerland 5.6 76 85 9.6 10.6 10.7 10.9
Turkey 24 3.3 3.6 37 4.8 4.8 (1998) —

United Kingdom 4.5 5.6 6.0 6.9 6.9 7.3 7.6
United States 6.9 8.7 119 133 13.0 13.1 13.9
OECD Average Countries (28)2 NA NA 7.3 8.0 - 80 8.1 84
OECD Average Countries (18)3 5.3 7.0 76 8.3 8.3 8.4 8.6
European Union Average Countries (14)4 NA NA 76 8.2 8.2 8.3 85

1 For all years preceding 1990, data for Germany refer to West Germany.

2The average excludes the Siovak Republic and Turkey. The 2001 average includes 2000 figures for Australia, Japan, Korea, and Luxembourg.
3 The average excludes Belgium, Czech Republic, France, Hungary, Italy, Korea, Mexico, Netherlands, Poland, Siovak Republic, Switzerland, and

Turkey.

4 The average includes Austria, Belgium, Denmark, Finland, France, Germany, Greecs, ireland, Italy, Netherlands, Portugal, Spain, Sweden, and the

United Kingdom.

NOTES: OECD is Organisation for Economic Co-operation and Development. NA is not available. Numbers in parentheses are the number of
countries for which data are available. Not all countries report data for the years shown in column headers. Where this is the case, closest available

year, shown in parentheses, has been used.

SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

For an (unweighted) average of 24 coun-
tries, there was a gap of 1 percentage point
between the average annual growth of per-
capita GDP and per-capita health care
spending (3.1 versus 2.0 percent). In other
words, the annual increase in per capita
spending on health care across OECD
countries has outpaced overall economic
growth per capita by around 50 percent
over the past decade.

For health care expenditures trends in
OECD countries, the last decade can be
roughly divided into three different periods
in terms of health care expenditures
growth rate and health care expenditures
ratio to GDP (Table 3).6 The first 3 years of
the decade (1990 to 1992) saw considerably
6 A decade is a rather arbitrary construct and might hide the
most important features of health expenditure trends. Hence,

Tables 1 and 3 also present the characteristic subperiods (or
their border years) within the 1990s.
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Figure 1
Total Health Care Expenditures as a Percent of Gross Domestic Product: 1980-2001
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NOTES: OECD Is Organisation for Economic Co-operation and Development. OECD average exciudes Czech
Repubiic, France, Hungary, Italy, Mexico, Poland, Siovak Republic, and Turkey due to incomplete data availability.

For Germany, the series break between 1990 and 1982 (first year after reunification).
SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

higher growth than the 5-year period from
1993 to 1997, when governments in many
countries applied cost-containment mea-
sures (Anell and Svarvar, 1999; Hikkinen,
1999; Mossialos and Le Grand, 1999; Orosz
and Burns, 2000). This is also reflected in
the health care expenditures ratio to GDP.
For OECD countries on average, it
remained flat between 1993 and 1998
(Table 1).

Health care expenditures started to rise
again rapidly at the end of the 1990s and in
the beginning of this decade, reflecting
deliberate policies in some countries to
relieve pressures arising from cost contain-
ment in previous years. An example in case
is the policy of high real rates of increase
over a number of years in the United
Kingdom (Towse and Sussex, 2000). It
seems that an observation made about the

HEALTH CARE FINANCING REVIEW/Fall 2003/ Volume 25, Number 1

U.S. health care system might hold true for
many other countries: “The wide range and
sharp periodic cycles in spending growth
produce disproportionate strains that con-
tribute to the perception of a health system
in constant crisis” (Altman et al., 2003).
Behind the average OECD growth rate
there are wide variations, Table 2 shows
the OECD countries in order of their
health care expenditures growth rates.
Several countries (e.g., Korea, Ireland, and
Portugal) with lower income and lower
health care expenditures per capita in 1990
experienced high growth in health care
expenditures during the 1990s (Colombo
and Hurst, 2002). As a result, they nar-
rowed the gap with the OECD average
both in terms of per-capita expenditure and
health care expenditures share of GDP. At
the beginning of this decade, health care
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Figure 2

Health Care Expenditures as a Percent of Gross Domestic Product (GDP): 2001

Percent of GDP: 2001 i Change in Percent of GDP: 1990-2001
139 United States
109 Switzerland 24
10.7 Germany (1992-2001)
9.7 Canada
95 France
94 Greece
9.2 Portugal 3.0
9.2 Iceland
9.0 Belgium
8.9 Australia (2000)
8.9 Netherlands
8.7 Sweden
8.6 Denmark
84 Italy
8.3 Norway
8.2 New Zealand
7.7 Austria
7.6 Japan (2001)
7.6 United Kingdom
75 Spain
73 Czech Republic
7.0 Finland
6.8 Hungary
6.6 Mexcio
6.5 freland
6.3 Poland
5.9 Korea (2000)
5.7 Slovak Republic
56 Luxembourg (2000)
15.0 10.0 5.0 0.0 -1.0 0.0 1.0 20 3.0 4.0
NOTES: 2000, for Australia, Japan, Korea, an rg. For , avera i
O o Jap: d Luxembourg. For Germany, ge annual growth rate is
SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

expenditures per capita in these countries
was 50-100 percent higher than in 1990
(Table 2). A few high-income countries
(Japan, Australia, and United Kingdom)
also experienced strong growth in health
care expenditures over the past decade.

Ireland experienced high growth in
both health care spending and GDP (6.8
and 6.4 percent per year), and conse-
quently the share of health care expen-
ditures in GDP increased only slightly.
Despite the high growth in health care
spending, there was only a modest
increase in services. “It is important to
recognize that a significant part of the
increase is due to factors driving up the

costs of health care without increasing
the level of service provision” (Deloitte
& Touche, 2001). The rapid growth of
the Irish economy in the 1990s caused
labor shortages in a number of sectors.
This also put an upward pressure on
labor costs in the health care sector, and
led to significant real increases in aver-
age wages for all categories of health
care staff.

The United Kingdom underfunding of
the health care system resulted in grow-
ing dissatisfaction by the end of the 1980s.
In 1991-1992, in order to oil the wheels of
major health care reform, the Tory-gov-
ernment considerably increased public
expenditure on health care (as an average

6
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Table 2

Growth of Per Capita Expenditures on Health Care Compared to Gross Domestic Product (GDP)
Growth, by Country: 1990-2001

1980-2000 Real 2000-2001 Real

Ratio of Total '

Health Care 2001 Real Per

Expenditures Total Health Capita Health Care

Care Growth to GDP Care Expenditures
Country GDP Expenditures Growth GDP Expenditures 1990=100
Korea 5.2 74 1.42 23 — —_
Ireland 6.4 6.8 1.06 4.2 57 - 203
Portugal 25 6.4 2.56 1.0 29 191
Poland 35 48 1.37 1.0 6.6 174
Greece 2.0 45 225 0.1 0.7 154
United Kingdom 2, 4.0 1.90 1.6 58 157
Czech Republic 0.2 39 19.50 4.1 6.4 156
Australia 2.4 3.8 1.58 25 —_ —_
Japan 1.1 38 345 0.1 — —
Mexico 1.7 3.8 224 -1.7 16.5 169
Spain 24 35 1.46 1.8 2.7 145
Belgium 1.9 3.4 1.79 04 4.5 146
Iceland 1.6 3.1 1.94 1.7 0.5 136
Luxembourg 3.9 3.0 0.77 0.1 —_ —_
Netherlands 23 3.0 1.30 0.5 4.0 140
United States 2.0 30 1.50 -0.7 51 14
Norway 3.0 29 0.97 0.9 6.3 141
Austria 1.9 28 1.47 0.4 04 132
New Zealand 1.4 28 2.00 27 45 138
Switzerland 0.2 25 12.50 0.2 1.9 130
France 1.5 24 1.60 1.3 35 131
Germany (1992-2000) 1.2 21 1.75 0.4 1.7 130
Canada 1.8 1.9 1.06 0.3 6.2 129
Denmark 1.9 1.8 0.95 1.1 3.8 123
Sweden 1.6 1.8 113 0.8 4.7 126
Hungary (1991-2000) 25 1.7 0.68 4.1 5.5 -
Italy 1.4 1.6 1.14 1.7 4.6 122
Finland 1.7 0.1 0.06 0.4 4.6 106
Slovak Republic — — — 3.5 34 —
OECD Average Countries (28)1 2.2 33 1.51 —_ —_ —_
OECD Average Countries (24)2 2.0 3.1 1.53 1.2 45 —
European Union Average i
Countries? 2.2 3.2 1.44 1.1 34 -

1 The average excludes the Slovak Republic and Turkey.

2The average excludes Australia, Japan, Korea, Luxembourg, Slovak Republic, and Turkey.
3The average includes Austria, Belgium, Denmark, Finland, France, Germany, Greece, ireland, Italy, Netherlands, Portugal, Spain, Sweden, and the

United Kingdom.

NOTES: For Germany, the average annual growth rate is calculated for the period of 1992-2001; for Hungary for 1891-2001. OECD is Organisation

for Economic Co-operation and Development.
SOURCE: (Organisation for Economic Co-operation and Developmen

t, 2003a.)

by 5.2 percent). Total expenditure grew
by 6.2 percent per year. Then, between
1992 and 1998, the government exerted a
strong cost-containment policy again
(Koen, 2000); and the growth rate of total
health care expenditures was only 2.6 per-
cent (which is below the OECD average).
Since 2000, the Labour-government has
given a higher priority to the national
health statistics (NHS): In January 2000

Britain’s Prime Minister declared there
would be an increase in spending on the
NHS in order to reach the European
Union (EU) average measured by the pro-
portion of GDP spent on health care by
2006 (Department of Health, 2000; Towse
and Sussex, 2000; Ferriman, 2000). More
recently, in mid-2002 after a review of the
long-term trends affecting the NHS
(Wanless, 2002) the Chancellor confirmed
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Figure 3

increase in Per Capita Health Care Expenditures and Gross Domestic Product (GDP): 1990-2000
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that there would be a 43-percent increase
in real terms in health spending over the
next 5 years (that is more than 7 percent
annual average growth). A public service
agreement published by the Department
of Health outlined the improvements that
patients could expect, including reduced
waiting times for hospital outpatient
appointments to maximum 3 months and
inpatient appointments to 6 months by
2005 (Coomber, 2002).

- On the other hand, 12 OECD countries
had below-average health care expendi-
tures growth during the past decade
(Table 2). Among these countries two
groups can be distinguished, taking into
consideration GDP growth. In several
countries (e.g., Switzerland, France, and
Germany) health care expenditures still
grew faster than the economy, resulting in
a considerable increase in the ratio of

health care spending to GDP (Table 1). In
other countries, low health care expendi-
tures growth between 1990 and 2000 went
together with a similar or somewhat high-
er GDP growth, resulting in a decrease in
the ratio of health care spending to GDP in
Finland and Hungary and a stabilization of
the ratio in Canada, Italy, and Sweden.
Table 2 shows the proportional gap in
real growth rates of GDP and health care
expenditures during the 1990s. In the U.S.
it was 50 percent, which is close to the
OECD average. It is interesting to note that
while the real health care expenditures
growth rate was slightly slower in the U.S.
than in the EU during the 1990s (3.0 per-
cent compared to 3.2 percent), the gap
between health expenditure and GDP
growth was somewhat higher in the U.S.
(50 percent compared to 40 percent).
However, at the beginning of this decade
both real health care spending growth and
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Table 3
Growth of Per Capita Expenditures on Heaith Care in Real Terms: 1970-2001

Country 1970-1980 1980-1990 1990-1992 1992-1997 1997-2001  1990-2001
: Percent Change
Australia 5.2 (1969-1980) 2.6 341 3.9 4.0a 3.8
Austria 7.4 14 46 1.4 3.0 2.6
Belgium 8.1 34 4.7 27 3.9 3.5
Canada 3.2 40 35 -0.3 5.1 23
Czech Republic —_ — 2.1 8.0 2.6 4.1
Denmark 2.9 (1971-1980) 0.8 03 1.7 3.0 1.9
Finland 4.6 48 20 -1.4 2.2 0.5
France - - 36 1.5 3.1 25
Germany 6.2 18 - 22 1.8 2.0(1992-2001)
Greece 45 13 44 5.0 2.5 4.0
Hungary —_ — —_ 0.1 4.1 2.1(1991-2001)
Iceland 8.3 42 -0.6 1.8 5.9 28
Ireland 85 0.1 9.5 48 7.6 6.7
Italy - — 33 -04 4.0 1.9
Japan 7.1 : 26 4.0 34 14,2 38
Korea — — 5.8 74 19.0 74
Luxembourg 7.2 4.8 4.1 1.9 14.1 3.0
Mexico —_ —_— 1.3 0.4 7.4 4.9
Netherlands —_ 23 3.6 15 4.9 3.1
New Zealand 21 29 15 26 42 3.0
Norway 8.1 3.1 5.6 3.2 2.1 3.2
Poland —_ —_ 9.1 3.9 4.4 5.0
Portugal 115 42 8.7 62 47 6.1
Slovak Republic -— —_ - - 1.8 —
Spain ‘ 6.9 4.7 5.6 26 34 34
Sweden 44 1.1 13 1.3 4.8 2.1
Switzerland 4.1 27 4.0 16 2.6 24
Turkey - 36 35 5.2 - 6.1(1990-1998)
United Kingdom 4.1 3.2 6.3 28 4.9 42
United States 4.5 5.5 44 23 3.7 3.2
OECD Average Countries (28)2 NA NA 42 26 4.2 34
OECD Average Countries (18)2 6.0 3.0 39 25 4.0 33

1 For those countries not reporting 2001 figures the growth rates cover the period up to 2000.

2The average excludes the Slovak Republic and Turkey.

3The average excludes Belgium, France, Hungary, Italy, Korea, Mexico, Netherlands, Poland, Slovak Republic, Switzerland, and Turkey.

NOTES: Real expenditures are adjusted for gross domestic product deflator. For Germany, the average annual growth rate is calculated for the
period of 1992-2001; for Hungary for 1991-2001; and for Turkey for 1990-1998. OECD is Organisation for Economic Co-operation and Development.
NA is not available. Numbers in parentheses are the number of countries that OECD had data for. Not all countries report data for the years shown in
column headers. Where this is the case, closest available year, shown in parentheses for which data are available.

SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

the gap in growth rates in the U.S. has
again considerably exceeded the EU aver-
age, and even the OECD average (Table 2).

The phenomenon of excess growth
prevalent in countries whose health care
expenditures ratio was relatively low in
1990 (Figure 4), has led to some conver-
gence of expenditure ratios. This figure
plots the excess growth of health over
GDP with the share of health care expen-
ditures in 1990, the beginning of the time
period studied in this graph. Countries at

HEALTH CARE FINANCING REVIEW/Fall 2003/Volume 25, Number 1

the lower end of the health care expendi-
tures ratios tend to have higher excess
growth rates, whereas several countries at
the higher end of the scale had low or no
excess growth in health care spending
over the GDP (for example, Denmark and
Canada). This pattern is not unambiguous:
the three countries with high expenditure
ratios in 1990 (Germany, Switzerland, and
the U.S.) had relatively high excess growth
of health.
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Figure 4

Excess Growth in Total Health Care Expenditures Per Capita: 1990-2000
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PER CAPITA EXPENDITURE ON Figure 5 shows per capita expenditure
HEALTH CARE and expenditure as share of GDP together.

Health care expenditures per capita con-
verted to US$ purchasing power parity
(PPP)7 is commonly used to compare the
overall level of consumption of health care
goods and services across countries.
According to this measure, the U.S. contin-
ues to spend far more on a per capita basis
for health care than any other country. It
spent over US$4,880 per capita on health
care in 2001—more than twice the average
of around US$2,080 PPP across OECD
countries (Figure 5). Next in this ranking
for 2001 come Switzerland, Norway,
Germany, and Canada; and at the other end
of the scale, Mexico, Poland, Slovak
Republic, Korea, and Hungary spent less
than US$1,000 on health care.

7PPP indexes are used to adjust spending levels to reflect the var-
ious countries’ price level of a fixed basket of goods and services.

It is evident that differences in per capita
values are far greater than in health care
expenditures as percent of GDP. The figure
also reflects that, depending on economic
development, countries having a high
share of health care expenditures to GDP
ratio might have low per capita expendi-
ture, and vice versa. For example, Greece
and France both spent around 9.5 percent
of GDP on health care, but health care
expenditures per capita in France was 70
percent higher.

Differences in health care spending
across countries are greater than differ-
ences in GDP per capita (Table 4). For
instance, in 2001, GDP per capita in the
U.S. was 40 percent higher than the OECD
average, while expenditure on health care
was 135 percent greater. Most of the lower
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Figure 5
Total Health Care Expenditures Per Capita and as a Percent of Gross Domestic Product (GDP): 2001
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income OECD countries (Korea, Czech
Republic, Hungary, Slovak Republic,
Poland, Mexico, and Turkey) see greater
deviations from the OECD average in rela-
tion to health care expenditures per capita
than for GDP per capita. Over the past
decade, however, the lower income OECD
countries, with the only exception of
Hungary, narrowed their gap from the
OECD average, both in terms of total and
public expenditure on health.

For OECD countries on average, the sta-
tistical significance of a simple regression
relationship between growth rates in per
capita health care spending and per capita
GDP has declined during the 1990s (Huber,
1999). This can be seen with the help of the
scatter diagram in Figure 3. If the cluster of

HEALTH CARE FINANCING REVIEW/Fall 2003/Volume 25, Number 1

countries that excludes the two outliers of
Korea and Ireland (both saw exceptional
health care expenditures and GDP growth
during the 1990s) is studied separately, the
correlation between GDP growth and
health care expenditures growth is not sig-
nificantly different from zero.8

Trends in Health Care Funding

In all countries, health care is financed
through a mixture of publicly-funded bene-
fits and services, private social provision
(largely employer-sponsored social insur-
ance, but also some cooperative mutual

8The R2 equals 0.07 for a linear relationship for the reduced clus-
ter. The R2 measure is 0.36 if Korea and Ireland are included in
the sample.

1
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Table 4
Per Capita Gross Domestic Product (GDP) and Total Health Care Expenditures, by Country: 2001

OECD Average=100

OECD Average=100 Per Capita US$ PPP

Country GDP Total Health Expenditure Total Health Expenditure
OECD Average Countries! 100 100 $2,080
Luxembourg 194 131 2,719
Norway 146 145 3,012
United States 140 235 4,887
Ireland 120 23 1,935
Switzerland 119 156 3,248
Netherlands 117 126 2,626
Denmark 117 120 2,503
lceland 115 127 2,643
Canada 115 134 2,792
Austria 113 105 T 2,191
Belgium 111 120 2,490
Australia 109 113 2,350
France 107 123 2,561
Japan 106 95 1,984
Finland 106 88 1,841
Italy 105 106 .. 2212
United Kingdom 105 96 1,992
Germany 105 135 2,808
Sweden 104 109 2,270
Spain 85 77 1,600
New Zealand 84 83 1,733
Portugal 70 78 1,613
Greece 64 73 1,511
Korea 63 43 893
Czech Republic 60 53 1,106
Hungary 54 44 911
Slovak Republic 48 33 682
Poland 40 30 629
Mexico 36 28 586
Turkey 23 —_— —
1 The average excludes Turkey.

NOTES: OECD is Organisation for Economic Co-operation and Development. PPP is purchasing power parity. Figures for Luxembourg, Australia,

Japan, and Korea are for 2000 rather than 2001.

SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

insurance) and direct private purchase of
medical services, pharmaceuticals and
appliances, plus private voluntary insur-
ance.

Public third-party payment arrange-
ments are either expenditures from gener-
al government revenues or based on social
insurance systems. Although the U.S.
health care system is thought of as primar-
ily privately funded (only about one-quar-
ter of the U.S. population is insured
through public programs), the U.S. ranks
fourth in the OECD in terms of spending
per-capita from public funds, behind
Norway, Luxembourg, and Iceland
(Docteur, Suppanz, and Woo, 2003).

Private sources of funding comprise out-
of-pocket spending, private health insur-
ance (often funded by employers and sub-
sidies by tax exemption), and other private
sources. These include direct health bene-
fits such as occupational health care, or
charities.

From the view of private households and
individual health care consumers, an
important boundary line is between out-of-
pocket spending and all other health care
funding, i.e., the part of health care provid-
ed under a third-party payment arrange-
ment, which can be either a public or a pri-
vate program. According to this definition,
out-of-pocket spending includes both

12 HEALTH CARE FINANCING REVIEW/Fall 2003/Volume 25, Number 1
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Table 5
Health Care Expenditures Source of Funding, as a Percent of Total Health Expenditure, by

Country: 1990 and 2000
1990 2000

Country Public Private  Out of Pocket Public Private Out of Pocket
Australia 67 33 17 69 31 18
Austria 74 27 — 70 31 19
Belgium — - — 7 28 —_
Canada 75 26 14 71 : 29 16
Czech Republic 97 3 3 91 9 9
Denmark 83 17 16 83 18 16
Finland 81 19 16 75 25 20
France 77 ‘ 23 11 76 24 10
Germany 76 24 11 75 25 1"
Greece 54 456 - 56 4 —_
Hungary (1991) 89 1 11 76 25 21
Iceland 87 13 13 84 16 16
Ireland 72 28 16 73 27 13
Italy 79 21 15 73 27 23
Japan 78 22 - 78 22 17
Korea 37 63 53 44 56 41
Luxembourg 93 7 5 88 1 8
Mexico 43 57 57 48 52 52
Netherlands 67 33 — 63 37 9
New Zealand 82 18 14 78 22 15
Norway 83 17 15 85 15 15
Paland 92 8 — 71 30 -
Portugal 66 as — 69 32 —
Slovak Republic - —_ - 89 11 1"
Spain (1991) 79 21 19 72 - 28 24
Sweden 90 10 — 85 15 -
Switzerland 52 48 36 56 44 33
Turkey (1998) 61 39 - 72 28 —
United Kingdom 84 16 11 81 19 —_
United States 40 60 20 44 56 15
OECD Average Countries (27)! 74 26 NA 72 28 NA
OECD Average Countries (19)2 73 27 19 72 28 20.

1 Excludes Belgium, Slovak Republic, and Turkey.

2|ncludes Australia, Canada, Czech Republic, Denmark, Finland, France, Germany, Hungary, Iceland, lreland, italy, Korea, Luxembourg, Mexico,

New Zealand, Norway, Spain, Switzerland, and the United States.

NOTES: Total private includes private insurance, out-of-pocket and other private sources (companies, non-governmental organisations, etc). OECD is
Organisation for Economic Co-operation and Development. NA is not available. Figures for Hungary and Spain are for 1991 rather than 1990; and for

Turkey for 1998 rather than 2000.

SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

over-the-counter and similar direct pay-
ment to providers that are not refundable,
plus cost sharing of private households.
This includes the funding of services and
medical goods that are (at least partially)
covered under a third-party payment pro-
gram.

Figure 6 shows how OECD countries
are ranked by their increasing share of out-
of-pocket spending and by total health care
expenditures. The public sector is the main
source of health care funding in all OECD
countries, except the U.S., Mexico, and
Korea. During the 1970s, the public share

of health care spending increased in
OECD countries on average, but since
1980 has stabilized and even slightly
declined in the 1990s. On average, the pub-
lic share of health care funding accounted
for 72 percent in 2001. The public share was
more than 80 percent in several countries,
including the Czech Republic, Denmark,
and the United Kingdom (Table 5 and
Figure 6).

The share of out-of-pocket payments was
above 30 percent of total health care expen-
ditures in Switzerland, Korea, and Mexico.
It varies between 10 and 30 percent of total

HEALTH CARE FINANCING REVIEW/Fall 2003/ Volume 25, Number 1 13
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Figure 6
Health Care Expenditures?, by Source of Funding: 2000
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SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

health care expenditures for most countries
with available data (Table 5). With a few
exceptions, there is a tendency for the share
of out-of-pocket spending to decline as
health care expenditures per capita rises.
Out-of-pocket spending on health care
continues to be among the most dynamic
components of private consumption in a
majority of OECD countries. There are
substantial differences between countries
in the baskets of goods and services that
are paid out of pocket. Pharmaceuticals are
one of the major components in all coun-
tries. However, countries differ markedly
in the share of private spending that is
devoted to services, such as denture and

14

long-term care (LTC) in nursing homes
and home-help services, also reflecting dif-
ferences in public coverage of these items.

There is complementarity between pub-
lic spending and private insurance in sev-
eral countries. Private insurance can pro-
vide both basic coverage for those not cov-
ered by public systems or provide comple-
mentary insurance for specific services or
that part of service cost not covered under
public programs. Examples of the first type
of private insurance include employer-
sponsored private insurance group con-
tracts in the U.S. and private insurance con-
tracts of state employees in Germany.
Complementary health care insurance is a

HEALTH CARE FINANCING REVIEW/Fall 2003/Volume 25, Number 1
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Table 6

Out-of-Pocket Payments for Health Care as a Percent of Total Household Consumption of All
: Goods and Services, by Country: 1990 and 2000

Country 1990 2000
Australia 22 2.7
Austria —_— 27
Belgium —_ —_
Canada 2.4 27
Czech Republic 0.3 1.2
Denmark 28 28
Finland 25 29
France 1.8 1.8
Germany 1.8 2.0
Greece - —
Hungary (1991) 15 28
icetand 1.8 2.6
Ireland 1.8 1.9
ltaly 241 3.1
Japan _ 2.3
Korea 4.9 43
Luxembourg 0.7 1.1
Mexico 3.7 43
Netherlands — 1.6
New Zealand 1.7 2.1
Norway 24 27
Poland - —
Portugal —_ —_
Slovak Republic — 1.1
Spain (1991) 22 3.0
Sweden —_ -
Switzerland 55 6.1
Turkey - —_
United Kingdom 1.1 -
United States 3.6 29
OECD Average Countries (19)! 24 2.8

1 Includes Australia, Canada, Czech Republic, Denmark, Finland, France, Germany, Hungary, Iceland, ireland, italy, Korea, Luxembourg, Mexico,

New Zealand, Norway, Spain, Switzerland, and the United States.
NOTE: Figures for Hungary and Spain are for 1991 rather than 1980.

SOURCE: (Organisation for Economic Co-operation and Development, 2003a.)

common way of financing dental and med-
ical appliances, or privately paid upgrades
of hospital accommodation.

Data for a number of countries suggest that
out-of-pocket spending for health care rose as
a share of total household consumption dur-
ing the 1990s (Table 6). Of the 19 OECD
countries for which this measure is available,
all but 4 experienced such an increase; the
share remained constant in Denmark and
France, and decreased in Korea and the U.S.

TYPE OF SERVICE EXPENDITURE
OECD countries differ in the ways

health care expenditures are allocated
according to type of service provided and

medical goods consumed (Figure 7). In
2001, on average across OECD countries,
38 percent of total health care expendi-
tures was allocated to inpatient care, 31
percent for ambulatory services (including
ancillary services and home care), 21 per-
cent for medical goods (including pharma-
ceuticals and medical appliances) and the
remaining 10 percent was spent on collec-
tive services (administration and general
public health prevention programs). But
there are significant differences among
countries. For example, Denmark, the
Netherlands, and Switzerland allocated 45
percent or more of their health care expen-
ditures on inpatient care in 2001, while
countries such as the U.S. and Canada

HEALTH CARE FINANCING REVIEW/Fall 2003/ Volume 25, Number 1 15
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Figure 7
Health Care Expenditures, by Type of Service Provision: 2001
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spent less than 30 percent on this compo-
nent of their health care system (Figure 7).
Hungary and the Slovak Republic spent
almost 40 percent of their total health care
expenditures on medical goods (including
pharmaceuticals, such as prescription
drugs), while Denmark, Switzerland, and
the U.S. spent less than 15 percent on this
item.

Figure 7 shows that the relative shares
of types of services in overall spending can
refer to quite different absolute spending
levels in countries. For example, Hungary
and the U.S. each spent roughly the same
share of their health care expenditures on
inpatient care, but in dollar terms the U.S.
spent 5.2 times more then Hungary did.
Similarly, Hungary devoted 30 percent of
its health care expenditures to medical
goods, compared to 12 percent in the U.S.,

but dollar spending in the U.S. was 2.1
times that in Hungary (Figure 7). In fact,
the relatively small share of pharmaceuti-
cal spending in the U.S. corresponds to the
highest per-capita spending in the OECD
(Figure 8).

Reasons for international differences in
the distribution of expenditures among
provider types can be traced back to sever-
al roots. Constant changes and innovation
in medical technology, reforms in payment
mechanisms, and the search for more effi-
cient allocation of health care resources all
act together over time to modify the divi-
sion of labor in health care across provider
industries. This involves complex trends in
specialization and integration, increasing
the need for better coordination to bring
basic services closer to consumers in the
community.
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Figure 8

Pharmaceutical Expenditures Per Capita, and as a Percent of Total Heaith Care Expenditures:
1990-2001
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As a Percent of Total Health Care
Expenditure, 1990 and 2001

Percent

CHANGING ROLE OF
PHARMACEUTICAL SPENDING

Pharmaceutical products represent an
important and growing share of health
care expenditures in most countries. The
number of new drugs increased consider-
ably during the past decade, and the move-
ment toward new, more expensive prod-
ucts has been one of the main driving
forces in increasing pharmaceutical expen-
diture, thereby contributing to the increase
in overall health care spending. There are
considerable differences in pharmaceuti-
cal spending across countries, reflecting
differences in volume, structure of con-
sumption, and price level. The U.S. spends
the most on pharmaceuticals, with expen-
diture per capita of USS605 PPP in 2001.

France, Italy, Canada, and Germany fol-
lowed the U.S., with spending of more than
US$400 PPP per capita (Figure 8).

On average the annual growth rate of
pharmaceutical expenditure was 30 per-
cent higher than that of total health care
expenditures during the 1990s resulting in
increasing shares of pharmaceuticals in
total spending (Figure 8) (Organisation for
Economic Co-operation and Development,
2003b). OECD countries at the lower end
of the income scale tend to spend a greater
share of their health care expenditures on
pharmaceuticals, partly because pharma-
ceuticals have international market prices
while labor costs are usually based on
national wage structures. For example,
Hungary and the Slovak Republic spent
around 30 percent of total health care
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expenditures on pharmaceuticals, while
Denmark and the Netherlands spent
around 10 percent. The share spent on
pharmaceuticals can also be very different
in countries having similar health care
spending per capita. For example,
Denmark spends 9 percent of total health
care expenditures on pharmaceuticals
while France spends 21 percent (Figure 8),
although both have roughly the same total
health care spending per capita (Figure 7).

Pharmaceutical expenditure tends to be
funded from private sources to a greater
extent than inpatient and outpatient ser-
vices, because copayments tend to be high-
er on pharmaceuticals and a considerable
portion of pharmaceuticals are not covered
under public insurance schemes (Organi-
sation for Economic Co-operation and
Development, 2003b).

Most OECD countries have been apply-
ing a mix of tools to try to control pharma-
ceutical expenditures over the past two
decades. Increased cost sharing for phar-
maceuticals has been a common feature
(Mossialos, and Le Grand, 1999; Saltman
and Figueras, 1997). The number of drugs
not reimbursed has increased, mainly com-
fort drugs or those without proven thera-
peutic value. The degree of cost sharing has
been increased for many others. In a num-
ber of cases, flatrate payments per pre-
scription have been established. Reference
price systems have also been introduced in
several countries (e.g., Germany, Denmark,
and the Netherlands). These arrangements
increase cost sharing for individuals using
high-cost products while promoting the use
of less-costly generic drugs.

REVISIONS OF HEALTH
EXPENDITURE ESTIMATES

The réporﬁng on trends in health care
spending across countries in a timely, compa-
rable, and policy relevant way needs a con-

stant investment both by the international
community and by individual countries to
keep national reporting systems up-to-date
with rapidly changing health care systems,
and to ensure that a core set of expenditure
indicators can be reported in an internation-
ally harmonized way for comparative purpos-
es. To facilitate this process, the QECD
Secretariat has published an accounting
framework which is now used by an increas-
ing number of OECD member and non-mem-
ber countries (Organisation for Economic Co-
operation and Development, 2000).9

OECD member countries are currently at
different stages of implementing the SHA
manual, and/or of harmonizing their report-
ing on health care expenditures according
to main categories and definitions of the
International Classification of Health
Accounts (ICHA) as proposed by the SHA
(Organisation for Economic Co-operation
and Development, 2002). In several coun-
tries, the reporting on health care accounts
according to the SHA framework is now
part of national reporting (e.g., Denmark,
Germany, Hungary, Japan, Korea, Mexico,
Netherlands, and Switzerland).10 Other
countries produce estimates according to
the OECD framework, but mainly for pur-
poses of reporting to the OECD health care
data collection (e.g., Australia, Canada,
France, and the U.S.) and detailed results
and comments on estimation methods are
made available with the description of the
national data sources and estimation meth-
ods (Organisation for Economic Co-opera-
tion and Development, 2003a). Comparabi-
lity of data is still restricted for countries

9The spread of core concepts and classifications of the System
of Health Accounts (SHA) manual in non-OECD countries has
recently been boosted by the publication of a Guide to Producing
National Health Accounts with Special Applications for Lou-
Income and Middle-Income Couniries (World Bank, World Health
Organisation, and United. States Agency for International
Development, 2003).

10 The country lists may not be exhaustive as they only provide
a snapshot picture as of summer 2003. The actual status of SHA
projects in countries may change quickly, depending on avail-
able resources in statistical agencies for work on this task.
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where SHA pilots are at an early or experi-
mental stage (e.g., Finland, and the United
Kingdom), and where the SHA implementa-
tion has not been started (e.g., Austria, ,
Italy, Portugal, and New Zealand).

But even where results of the detailed
tables of the SHA framework are not yet
available publicly, some experience with the
SHA manual has now been gained in at least
25 of the 30 OECD countries. During this
process, statisticians have re-examined their
overall expenditure estimates and the basic
breakdown according to various dimensions
(type of services and goods, industries of
providers, and sources of financing). They
have also conducted an inventory of avail-
able sources for more detailed estimates. As
these more detailed estimates are being
implemented in a growing number of coun-
tries, comparability of health care expendi-
tures estimates is expected to constantly
improve in the future.

As a result of this work, the main issues
of comparability are now well known. Two
of the most significant are the boundary
between health care and other social ser-
vices, in particular for older persons in
need of LTC, and the structure and amount
of spending from a multitude of private
sources. For example, a better estimate of
LTC increased the estimate for total expen-
diture in Sweden by 7.7 percent in 2001. (It
meant that the new estimate for total
expenditure as a percentage of GDP was
8.7 percent, compared to 8.0 percent
before adjustment for L'TC.11) The OECD
Secretariat currently conducts in-house
research on both issues in the framework
of a project on LTC policies, and a project
on private health insurance (Organisation
for Economic Co-operation and Develop-
ment, 2003a).

11 OECD data has been revised for Sweden back to 1993.

CONCLUSIONS

There are initial reports from several
countries that the trend of accelerated
growth is continuing in 2002, which once
again brings the discussion of the limits of
health care spending growth to the fore-
front of public policy debate (e.g. Canada,
France, Germany, and the U.S.). Evidence
of growing health care expenditures ratios
has come from preliminary results of
national health accounts for Canada,
France, and the U.S. (Canada Institute for
Health Information, 2003; Fénina and
Geoffroy, 2003; Heffler et al., 2003), or
from public spending trends that exceed
expected GDP growth (German Federal
Ministry of Health and Social Security,
2002).

Despite a general convergence of coun-
tries’ experience over the past decade, the
U.S. remains significantly different. The
U.S. started the decade with a substantial-
ly higher level than other OECD coun-
tries—both in absolute terms in per-capita
PPP, and as a percent of GDP. During the
1990s, real annual health care spending
growth in the U.S. was compared to that of
other OECD countries and to the EU aver-
age (Table 2). However, the 2000-2001 real
health care spending growth in the U.S.
was considerably above the EU average,
and even the OECD average. In 2001, the
U.S. spent more on health care by 2 per-
centage points of GDP than in 1990 (13.9
percent of GDP compared to 11.9 percent),
while on average the EU spent more on
health care by less than 1 percentage point
of GDP (8.5 percent of GDP compared to
7.6 percent).

In order to present a more complete
story about value-for-money that the health
care dollar buys, the data presented in this
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article need to be complemented by addi-
tional indicators. It is access to quality ser-
vices and the ability of a health care system
to build confidence that these will be pro-
vided in efficient and effective ways, that
determine a society’s willingness to dedi-
cate a growing share of its overall resources
to health care.

In order to be able to suggest how close
an OECD country comes to its individual
ideal in this respect, more and better data
are needed on a macro level. In addition,
substantially more work is needed on a
more disaggregated level, but in ways that
lead to internationally comparable results
(Cutler, 2002). :

On the aggregate level, work is current-
ly undertaken at the OECD Secretariat to
complement the currently available spend-
ing data by a more detailed breakdown of
spending by type of service. This will help
answer questions such as: to what extent is
a relatively generous coverage—and high

spending—of LTC services (for older per-

sons, but also for younger adults) a com-
mon feature of several of the highest
spending countries (e.g., in Canada,
Germany, and Switzerland)?

An important part of the expenditure
story is differences in prices, for both input
and oufput of health-service provision
(especially pharmaceutical prices and
labor costs). Part of this task, such as a
basic data set for comparing income of
health professions is also currently on the
OECD agenda and can be found at
http://www.oecd.org/health. This will
help in the future to be better able to
decide to which degree differences in
health expenditure are due to price differ-
ences (Anderson et al., 2003).

There is some evidence that differences
in the availability of resources devoted to
health care, which are also behind differ-
ences in expenditure, have an effect on out-
comes (Or, 2000). Countries operating all

or parts of their health care system with
tightly controlled resources (for example,
the hospital sector) may experience wait-
ing lists that are increasingly seen as prob-
lematic (Hurst and Siciliani, 2003). On a
semi-aggregate level, the spread of tech-
nology has been linked to expenditure
growth (Moise, 2003). -

Finally, many questions on the relative
efficiency of health care provision across
countries can only be answered by detailed
analysis using data on a much more disag-
gregated level, such as comparisons based
on how certain health problems are tack-
led (treatment of diseases). The tentative
conclusion from this type of study seems
again to be that there is indeed some evi-
dence that patients in the highest spending
countries have some benefit from relative
high spending (Organisation for Economic
Co-operation and Development, 2003c).
The main challenge for further work
remains to build better data bridges
between microdata and macrodata on
health care activities, to find out more
information about the most effective ways
to spend additional health dollars and to
understand better how technological
progress confributes to both increasing
cost and improved outcomes.
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Health Spending Rebound Continues In 2002

~ Once again, hospital spending drives total health spending upward.

by Katharine Levit, Cynthia Smith, Cathy Cowan, Art Sensenig, Aaron
Catlin, and the Health Accounts Team

ABSTRACT: U.S. health care spending climbed to $1.6 trillion in 2002, or $5,440 per per-
son. Health spending rose 8.5 percent in 2001 and 9.3 percent in 2002, contributing to a
spike of 1.6 percentage points in the health share of gross domestic product (GDP) since
2000. Hospital spending accounted for nearly a third of the aggregate Increase. During the
past three decades, per enrollee spending for a common benefit package has grown at a
slightly slower average annual rate for Medicare than for private health insurance, with
more pronounced growth differences recently reflecting legislated Medicare reimburse-

ment changes and consumers' calls for more loosely managed care.

ROWTH IN HEALTH SPENDING rose
Gfrom 8.5 percent in 2001 to 9.3 pet-

cent in 2002, advancing much faster
than the rest of the U.S. economy for the sec-
ond consecutive year. It rose at more than
twice the rate of growth of gross domestic
product (GDP, 3.6 percent), causing health
spending’s share of GDP to rise from 13.3 per-
cent in 2000 (where it had remained largely
unchanged since 1993) to 14.1 percent in 2001
and 14.9 percent by 2002. Aggregate health
spending climbed to $1.6 trillion, or $5.440
per person (Exhibit 1). After overall health
expenditures are adjusted for economywide
inflation, constant-dollar growth rose 7.1 per-
cent per capita fn 2002, compared with 4.9
percent average annual growth over the past
four decades (Exhibit 2).

Private sources accounted for more than
half of the $132.3 billion growth in health
spending in 2002, as private health insurance
payments rose $54.0 billion and direct pay-
ments from consumers rose $12.0 billion. Pri-

vate health insurance alone contributed the
largest share of the increase in 2002, 41 per-
cent, while out-of-pocket spending contrib-
uted 9 percent, and other private funding ac-
counted for 4 percent.! In the public sector,
growth in the Medicaid program accounted
for 20 percent of the overall increase as more
people became eligible for enrollment. Other
public funding accounted for 26 percent of
overall health spending growth.

From the health care provider perspective,
spending growth also reflected a return to
higher growth in hospital care. Hospitals' con-
tribution to aggregate spending has re-
bounded, as hospital spending growth rose
from an average annual rate of 3.7 percent be-
tween 1993 and 2000, to 7.5 percent in 2001,
and 9.5 percent in 2002, This service com-
prised 28 percent of the aggregate spending in-
crease in 2001 and 32 percent in 2002 (Exhibit
3), approximately equal to its share of total
spending. However, preliminary hospital em-
ployment data for 2003 indicate that demand

Katie Levit is director of the National Health Statistics Group, Office of the Actuary, Centers for Medicare and
Medicaid Services, in Baltimore. Cynthia Smith, Cathy Cowan, Art Sensenig, and Aaron Catlin are economists in

that office.
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HeEarvTeE TRACKING

EXHIBIT 1

National Health Expenditures (NHE), Aggregate And Per Capita Amounts, And Share
Of Gross Domestic Product (GDP), Selected Calendar Years 1970-2002

Sponding category 1970 1960 1983 1993 1987 2000 2001 2002
NHE, billions $73.1 $2458 $5581  $888.1  $1,0928 $1,3094 $1420.7 $1,553.0
Health services and supplies 87.3 2335 5354 856.3 10565 12614 13700 1,496.3
Personal heaith care 63.2 2146 4933 775.8 959.2 11,1353 12314 1,340.2
Hospital care 27.6 1015  209.4 320.0 3676 4132 444.3 486.5
Professional services 20.7 67.3 1763 280.7 3522 4265 464.3 501.5
Physician and clinical
services 14.0 47.1 127.4 2012 2410 2903 315.1 339.5
Other professional
services 0.7 3.6 143 245 334 38.8 426 45.9
Dental services 4.7 13.3 273 389 50.2 60.7 65.6 70.3
Other personal
heaith care 13 33 73 16.1 27,7 36.7 40.9 45.8
Nursing home and
home health 4.4 20.1 48.9 87.6 119.6 1255 1328 1393
Home health care® 0.2 24 84 219 345 317 33.7 36.1
Nursing home care® 4.2 17.7 40.5 65.7 85.1 93.8 99.1 103.2
Retail outlet sales of '
medical products 105 25.7 58.7 87.5 1198 1701 190.0 2129
Prescription drugs 55 12.0 306 51.3 75.7 1215 140.8 162.4
Durable medical
equipment 16 39 87 128 16.2 17.7 18.2 18.8
Other nondurable
medical products 3.3 9.8 19.4 23.4 27.9 30.8 31.0 31.7
Program administration
and net cost of private
health Insurance 28 121 26.6 53.3 60.9 80.3 90.3 105.0
Government public
health activities 14 6.7 15.5 27.2 35.4 45.8 48.3 51.2
Investment 5.7 123 22.7 31.8 37.2 48.0 50.6 56.7
Research® 20 55 10.8 15.6 18.7 288 316 343
Construction 3.8 6.8 119 16.2 18.5 19.2 19.2 22.4
Population (millions) 210.2 2304 2489 262.6 272.7 2804 2829 285.5
NHE per capita $348  $1,067 $2243  $3381  $4,007 $4,670 $5,021 $5,440
GDP, biliions of dollars $1,040 $2,796 $5,108 $6642 = $8318 $9.825 $10,082 $10,446
NHE as percent of GDP 7.0% 8.8% 10.9% 13.4% 13.1%  13.3% 14.1% 14.9%
Chain-welighted GDP index 291 571 80.2 984.1 1020 1069 109.4 110.7
Real GDP, biflions of dollars $3.579 $4,900 $6,368 $7,063 $8159 $9,191 $9.214 $9.440
Real NHE<, billions of dollars __ $251.5 $430.8 $695.7 $944.2  $1,0719 $1,2250 $1.2984 $1,4034
Personal health care defiatord  17.7 31.7 67.9 90.2 1021 1108 115.1 119.6

SOURCES: Centers for Medicare and Medicaid Services, Office of the Actuary, National Health Statistics Group; and U.S.

Department of C , Bureau of E

ic Analysis and Bureau of the Census. .

* Freestanding facilities only. Additionat services of this type are provided in hospital-based facilities and counted as hospital

care.

*Research and development expenditures of drug companies and other manufacturers and providers of medical equipment and
supplies are excluded from “research expenditures” but are included in the expenditure class in which the product falls.

< Deflated using GDP chain-type price index (1996~100.0).

“Personal health care (PHC) chain-type index is constructed from the Producer Price Index for hosplital care, Nursing Home input
Price Index for nursing home care, end Consumer Price Indices specific Lo each of the remaining PHC components.

for overall hospital services might be easing.?
Continued acceleration of health spend-
ing—without a similar increase in economic
growth—threatens the affordability and gen-
erosity of sponsored health care benefits. Sus-
tained weakness in the job market resulting in
the loss of coverage also could shift some of the

growing health care burden to the jointly
funded federal-state Medicaid programs.

Sources 0f Funds

In 2002 the share of spending paid through
state and federal Medicaid programs (16 per-
cent) nearly matched that of Medicare (17 per-
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EXHIBIT 2

Natlonal Health Expenditures (NHE), Average Annual Growth From Prior Year Shown,
Selected Calendar Years 1970-2002

Spending category 1970"  1980° 1988" 1993 1997  2000° 2001 2002
NHE 10.6% 12.9% 10.8% 9.7% 5.3% 6.2% 8.5% 9.3%
Health services and supplies 10.4 13.2 10.9 9.8 5.4 6.1 86 9.2
Personal health care 105 13.0 11.0 - 95 55 58 85 88
Hospital care 117 13.9 95 88 35 4.0 7.5 9.5
Professional services 9.5 125 12.8 88 58 66 88 8.0
Physician and clinical
services . 10.1 129 13.2 9.6 46 6.4 8.6 1.7
Other professional
services 6.6 171 188 11.4 81 51 2.9 7.6
Dental services 9.1 111 9.4 73 6.6 6.6 8.0 7.2
Other personal
health care 7.2 10.0 105 17.2 145 9.8 11.3 121
Nursing home and .
home health 17.2 16.3 118 12.4 81 16 - 58 49
Home health caret 145 269 174 210 121 -28 6.2 7.2
Nursing home care® 17.4 154 10.9 10.2 6.7 3.3 5.7 4.1
Retali outlet sales of
medical products 7.8 94 10.9 83 82 124 117 12.0
Prescription drugs 75 8.2 12.4 108 103 7.1 15.9 15.3
Durable medical
equipment 9.7 8.9 10.7 8.0 6.0 32 23 33
Other nondurable
medical products 7.4 11.4 8.9 3.9 4.4 34 0.8 23
Program administration
and net cost of private
health insurance 8.6 15.9 10.3 15.0 34 9.7 125 16.2
Government public
heaith activities 13.2 17.4 11.0 118 6.8 8.9 5.5 5.9
Investment 129 79 8.0 7.0 40 88 55 11.9
Research® 109 10.8 89 7.6 4.7 15.4 9.4 89
Construction 14.1 6.1 7.2 6.4 3.4 1.2 -0.3 16.8
Population 1.2 0.9 10 11 0.9 0.9 0.9 0.9
NHE per capita 93 119 9.7 8.6 4.3 52 7.5 83
GDP 7.0 1£.4 7.8 5.4 5.8 5.7 2.6 3.6
Chain-welghted GDP index 27 7.0 44 3.2 20 16 24 11
Reat GOP 4.2 3.2 33 21 37 4.0 0.2 24
Real NHE® 7.7 5.5 6.2 6.3 3.2 4.6 6.0 8.1
Personal health care deflator 3.9 7.9 7.6 5.8 3.2 28 38 39

SOURCES: Centers for Medicare and Medicald Services, Office of the Actuary, National Health Statistics Group; and U.S.
Department of Commerce, Bureau of Economic Analysis and Bureau of the Census.

°Average annual growth, 1960-1970.

* Average annual growth from prior year shown:; represents average growth over several years.

¢Freestanding facilities only. Additonal services of this type are provided in hospitalbased facllities and counted as hospital
care.

¢Research and development expenditures of drug companies and other manufact and providers of medical equipment and
supplies are exciuded from “research expenditures” but are included in the expenditure class in which the product falls.
*Defiated using GDP chain-type price Index (1996=100.0),

'Personal health care {PHC) chain-ype index is constructed from the Producer Price Index for hospital care, Nursing Home Input
Price index for nursing home care, and Consumer Price Indices specific to each of the ining PHC P s,

cent). Medicaid's share has increased slowly M Medicare. Much of the variation in the
over time, by an average 0.5 percentage points  public spending trend in recent years can be
per year since 1989, as programs expanded to  attributed to changes in Medicare, a federal
cover larger portions of the uninsured popula-  program that accounted for $267 billion in
tion. Medicare's share declined from a 10 per-  payments to health care providers and for ad-
cent peak in 1997 to 17 percent in 2002. ministrative costs in 2002 (Exhibit 4). Recent
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EXHIBIT 3

Hospitals' Share Of Annual Spending Increase And Of National Health Expenditures

(NHE), 1997-2002

Percent B Hospital share of increase
35 E Hospital share of NHE

30

25

2000 2001

SOURCE: Centers for Medicare and Medicaid Services, Office of the Actuary, National Health Statistics Group.

trends in Medicare spending have been vola-
tile: The Balanced Budget Act (BBA) of 1997
contributed to a rapid deceleration of spend-
ing growth in 1998 and 1999, followed by a re-
bound as the provisions of the Balanced Bud-
get Refinement Act (BBRA) of 1999 and the
Benefit Improvements and Protection Act
(BIPA) of 2000 were implemented. These acts
primarily affected hospitals, nursing homes,
and home health agencies. Recent legistation
had the effect of lowering coinsurance for hos-
pital outpatient services, reducing out-of-
pocket spending for Medicare cligibles as it
correspondingly raised Medicare spending.
Medicare’s most recent peak in growth oc-
curred in 2001, as Medicare spending grew 9.5
percent (more than triple its average pace in
1997-2000) before slowing to 84 percent in
2002, when the formula for physician fee
schedule payments was modified and provi-
sions of BIPA expired.

Against a backdrop of a large cohort of baby
boomers reaching Medicare eligibility over the
next decade and projected depletion of the
Hospital Insurance Trust Fund by 2026, the
debate continues on how to structure the

Medicare program (including coverage of pre-
scription drugs) and the potential role of the
private sector.’ This debate often turns to
comparisons of Medicare and private-sector
spending trends, sometimes using data from
the National Health Accounts (NHA). On a
per enrollee basis, Medicare spending has
grown at an average annual rate that was two
percentage points slower than growth in pri-
vate health insurance spending during the past
three decades (Exhibit 5). This is attributable
in part to Medicare's lack of coverage for out-
patient prescription drugs. However, when
one compares spending only for benefits pro-
vided by both Medicare and private health in-
surance (hospital, physician, clinical, and
other professional services, plus durable medi-
cal products) from 1969 through 2002, Medi-
care’s per enrollee spending has grown at a
slightly slower average annual rate than pri-
vate health insurance, with more pronounced
differences in growth occurring after 1985. Be-
tween 1970 and 1985 average annual per
enrollee growth rates for these benefits were
similar. Since 1985, when Medicare imple-
mented the first prospective payment system
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EXHIBIT 4

T I

National Health Expenditures (NHE), Amounts And Average Annual Percentage
Growth, By Source Of Funds, Selected Calendar Years 1970-2002

Source of funds 1970" 1980 1988  1093" 1997° 2000° 2001 2002
NHE, biliions $73.1 $2458 $558.1 $888.1 $1,092.8 $13094 $1,420.7 $1553.0
Private funds 45.4 140.9 3317 497.7 589.2 7149 768.4 8390.6
Consumer payments 40.6 1264 2038 445.0 622.2 641.9 696.1 762.1
Out-of-pocket payments 251 58.2 1189 146.9 162.1 192.6 2005 2125
Private health insurance 155 68.2 1749 298.1 360.1 449.3 495.6 548.6
Other private funds 4.8 14.5 379 52.7 6.0 72.9 723 715
Public funds 27.6 104.8 226.4 390.4 503.6 594.6 652.3 7134
Federal 176 713 1541 2744 360.2 416.0 460.3 504.7
Medicare 1.7 374 89.0 1483 209.5 225.1 246.5 267.1
Medicaid® 2.8 145 31.0 76.8 948 1184 1320 1475
Other federal? 71 194 34.1 493 55.8 725 817 90.1
State and local 10.0 335 723 116.0 1434 178.6 192.0 208.7
Medicaid® 24 115 241 448 64.7 85.0 92.2 102.9
Other state and local® 7.6 220 48.2 71.1 78.7 93.6 99.8 105.8
_Average annual growth
from prior year shown
NHE 10.6%*  12.9% 10.8% 8.7% 5.3% 6.2% 8.5% 9.3%
Private funds 85 120 11.3 8.5 4.3 6.7 7.5 9.3
Consumer payments 8.0 12.0 111 8.7 4.1 74 84 9.5
Out-of-pocket payments 6.9 88 9.3 43 25 6.9 4.1 6.0
Private health insurance 10.2 16.9 125 113 4.8 7.7 103 10.9
Other private funds 14.0 116 12.8 6.8 6.2 29 -0.9 7.2
Public funds 15.4 14.3 10.1 115 6.6 5.7 9.7 9.4
Federal 20.1 150 10.1 122 70 4.9 10.7 9.7
Medicare -8 17.2 114 10.8 9.0 24 9.5 84
Medicaid® -e 17.7 10.0 199 5.4 7.7 115 118
Other federal® 9.6 10.6 7.3 7.7 31 9.1 128 10.2
State and local 10.2 128 101 9.9 54 7.6 7.5 8.7
Medicaid® ~* 168 9.6 133 9.6 95 8.4 116
Other state and local? 7.2 11.2 103 8.1 2,6 6.0 6.6 6.0

SOURCE: Centers for Medicare and Medicaid Services, Office of the Actuary, National Health Statistics Group.

KOTE: Numbers may not add to totais because of rounding.
*Average annual growth, 1960-1970.

"Average annual growth from prior year shown; represents average growth over several years.
tincludes State Children's Health insurance Program {SCHIP) expansion (Title XIX).

?includes SCHIP (Title XXJ).

*Not applicable; Medicare and Medicaid became effective in July 1966.

(PPS) for inpatient hospital services, per
enrollee costs for these common services in
Medicare have actually grown more slowly
than in private insurance. Although this is
cited as evidence of Medicare's ability to con-
tain cost growth, it is difficult to unravel the
cffects of growing first-dollar coverage and ex-
panded benefits in private health insurance
during the 1990s when Medicare's coverage re-
mained relatively unchanged.# In the most re-
cent period (1999-2002) Medicare per
enrollee spending grew 6.2 percent for these
benefits, compared to with per enrollee
growth in private health insurance of 8.7 per-

cent. During this period Medicare spending
responded to a series of policy changes aimed
at better managing public funds, while private
health insurers responded to consumers’ de-
mands for more costly, less tightly managed
plans. In the Federal Employees Health Bene-
fits Program (FEHBP), often cited as a market-
driven model for Medicare reform, per enrollee
growth for a common benefit package has
been estimated to be similar to that for all pri-
vate health insurance during 1985-2002.

@ Medicaid. Medicaid spending rose 11.7
percent to $250 billion in 2002, compared
with 10.2 percent growth in 2001, reflecting
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EXHIBIT §

Annual Per Enrollee Growth In Medicare Spending And In Private Health Insurance
And FEHBP Premiums, Calendar Years 1970-2002

All benefits (%) Common beneflts® (%)
NHE NHE
Private Private

Calendar health health
year Medicare Insurance FEHBP Medicare insurance  FEHBP
1970 7.0% 14.8% 11.1% 7.9% 15.7% 12.1%
1971 83 13.6 216 9.4 10.9 18.7
1972 ‘8.4 153 15.0 8.2 111 : 10.8
1973 43 9.5 -35 39 9.6 ' -34
1974 21.3 113 15.8 211 15.7 204
1975 179 14.5 12.8 18.6 14.2 125
1976 169 249 314 16.7 20.4 26.8
1977 13.0 210 7.1 144 16.1 28
1978 135 118 11.6 130 10.1 9.9
1979 13.0 145 31 135 16.5 49
1980 183 129 b 188 15.2 b
1981 176 16.5 -b 175 155 -b
1982 14.8 14.9 18.7 15.2 132 17.0
1983 11.8 108 306 11.7 88 283
1984 94 13.0 12.7 9.2 82 7.9
1985 6.4 9.6 0.6 6.1 10.0 10
1986 4.8 1.6 -10.1 5.2 5.0 -7.2
1987 5.9 8.7 185 6.1 10.9 209
1988 5.2 17.0 25.9 44 15.0 238
1989 115 16.2 253 9.3 129 217
1990 6.9 12.7 9.9 7.2 12.9 10.1
1991 7.6 9.6 54 6.3 10.9 6.5
1992 10.5 83 85 89 8.0 82
1993 6.7 9.2 83 4.7 73 6.4
1994 10.2 38 28 8.1 18 0.9
1995 83 5.2 -3.7 71 31 -5.7
1996 6.9 3.7 03 59 1.9 -15
1997 4.6 4.4 2.1 49 3.6 1.2
1998 -0.6 4.6 8.0 0.4 4.0 73
1999 0.8 5.7 8.1 21 3.0 5.4
2000 4.1 7.7 87 41 7.0 8.1
2001 85 109 12.3 79 9.4 10.7
2002 6.7 114 15.1 6.5 9.7 134

Average annual growth rate by perlod (%)

1969-2002 9.3 111 10.6 9.1 10.1 9.6
1969-1985 125 14.2 13.2 127 134 12.1
1985-2002 6.3 8.2 8.2 5.8 74 73
1985-1991 7.0 10.8 1.7 6.4 11.2 12.1
|
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EXHIBIT S

Annual Per Enrolies Growth In Medicare Spending And In Private Health Insurance
And FEHBP Premiums, Calendar Years 1970-2002 (cont.)

ANl benefits (%) Common benefits® (%)
NHE NHE
' Private Private

Calendar health health
year Medicare  Insurance  FEHBP Medicare  Insurance FEHBP
1891-1993 8.6 87 84 6.8 - 76 7.3
1993-1997 7.5 43 03 6.5 26 -13
1997-1999 0.4 52 . 8.1 13 35 6.3
1999-2002 6.4 10.0 12.0 6.2 87 10.7

SOURCES: Centers for Medicare and Medicaid Services, Office of the Actuary; and Office of Personnel Management, Office of

tha Actuary.

NOTES: Per enrollee includes primary policyhoider pius dependents. Federal Employees Health Banefits Program (FEHBP)
spending excluding certain benefits was estimated based on the share of total premiums these benefits accounted for in
private health insurance overall. NHE is national health expenditures.

* Benefits commonly covered by Medicare and private health insurance: hospital services, physician and clinical services, other

professional services, and durable medical products.
*FEHBP tes of er and p|

growing demands on government programs as
the labor market remained weak. The growth
during these two years far exceeded recent
growth rates, which averaged 6.7 percent dur-
ing 1995-1999. Slower growth during these
years was attributed to a strong economy and
consequently slower growth in the number of
adults enrolling in Medicaid, and other factors
such as increased use of managed care plans.
Between 2000 and 2002 the weak labor mar-
ket along with program expansions helped
drive a 5.6 million increase in the number of
children and adults eligible for Medicaid.’
State Children's Health Insurance Program
(SCHIP) campaigns contributed to these en-
rollment gains as outreach programs identified
Medicaid-eligible people. Although the
growth in adults and children accounted for
approximately 85 percent of the growth in the
number of eligible people, they accounted for
only 36 percent of the increase in Medicaid
spending. A small increase in aged and dis-
abled recipients, along with their much higher
per recipient spending compared with other
enrollees, accounted for most of the increase in
Medicaid spending.®

ms in 1980 did not include low-options plans, causing the estimates of per
enroliee premiums to be inconsistent with other years. Therefore,

growth rates were not calculated for these years.

Rapidly increasing Medicaid spending
combined with states' slow revenue growth
has led forry-five states to institute measures
aimed at controlling spending growth.” These
include provider rate freezes or reductions,
cuts in discretionary benefits, and specific pol-
icies to contain the growth of prescription
drug spending. Some states have made plans
for higher Medicaid drug copayments or are
imposing them for the first time.?

In recent years states have looked for fiscal
relief. Among the mechanisms used were up-
per payment limit (UPL) arrangements and
disproportionate-share hospital (DSH) pay-
ments, which shifted some spending from
state to federal governments. Those UPL and
DSH funds returned by hospitals and nursing
homes to state budgets for other uses are not
counted in this paper.” New legislation will
help lessen the burden of high Medicaid
spending growth on states. The Jobs and
Growth Tax Relief Act of 2003 raises the fed-
eral matching rate for states that maintain
their eligibility criteria and thus lowers the
percentage of Medicaid costs that states must
pay. States that tighten eligibility standards
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and thus cut their Medicaid spending would
then receive a smaller percentage of federal aid
than those that do not, perhaps leading some
states to safeguard Medicaid eligibiliry.

B Private insurance. Private health insur-
ance covers approximately 70 percent of the
noninstitutional population, but because it
tends to cover a younger and less costly popu-
lation, it accounts for a much smaller share of
overall health care spending (35 percent)."
Spending for benefits rose 9.6 percent in 2002,
with 37 percent of the growth spent on hospi-
tal care, 32 percent on physician services, and
26 percent for prescription drugs.

Aggregate private health insurance premi-
ums rose 10.9 percent in 2002, compared to
10.3 percent in 2001, to reach $549.6 billion.
Premiums per covered worker rosc even more
rapidly than aggregate premiumsg, because pre-
miums calculated in this paper combine
changes in the number enrolled—which fell
during 2002—with changes in per worker
rates. A few key factors have contributed to
the rising trend in insurance premium costs,
the most notable being the high rate of growth
in claims and the rising net cost of insurance
(the difference between private health insur-
ance premiums carned and benefits incurred
includes administrative costs and profits
earned). Net cost totaled $70.2 billion in 2002,
or 13 percent of private health insurance pre-
miums, up from 12 percent in 2001

In the aggregare, enrollment in emplayer-
based coverage declined for the second year in
a row. In both 2001 and 2002 enrollment in
employer plans declined by about 1 percent, a
consequence of lower employment, a shift in
employment to smaller firms that offer insur-
ance less frequently, and higher employee-paid
costs, which might have reduced take-up
rates.”? Losses in job-based coverage might not
be over, as employment declines continued
into 2003.

Although employers' spending for health
benefits as a share of compensation held
steady during the mid-1990s, it has crept up-
ward since 1999, Data for 2003 reveal a health
benefit share of compensation comparable to
the 1993-1994 period, when rapidly rising

health costs prompted employers to evaluate
alternatives to conventional coverage more in-
tensely.”® To counter the rising burden, some
employers have shifted expenses to employees
through higher premiums, copayments, or
coinsurance; some have reduced benefits or
dropped coverage altogether.#

Consumers are increasingly facing higher
copayments and deductibles. In particular,
workers are facing increased drug copays and
more frequently are given incentives to select
less costly drugs under tiered cost-sharing ar-
rangements. More than half of covered work-
ers were enrolled in three-tier plans by 2002,
compared with 29 percent in 2000.% In 2001
and 2002 more than half of the rise in aggre-
gate out-of-pocket spending was related to in-
creased drug spending, whose share of out-
of-pocket spending was higher than that of
most other health care services,

Employers' efforts to shift increases in
health care costs to consumers have slowed
the relarively steady drop in the out-of-pocket
share of spending.® While this share declined
from 21 percent in 1988 to 15 percent in 1994, it
has fallen more slowly since then, In 2002 it
was 13.7 percent, as aggregate out-of-pocket
spending ($212.5 billion) grew 6.0 percent, its
fastest pace since 1998. This faster pace of
growth could reflect a rising uninsured popu-
lation as well as rising copays and deductibles
paid by the privately insured."

Spending By Service

" Growth in spending accelerated for most
services. Retail prescription drug sales contin-
ued to grow at the fastest pace, Increases in the
spending rate for the largest spending cate-
gory—hospitals—caused its share of the
spending increase in 2002 to exceed its share
of total health spending for the first time since
1991 (Exhibit 6).

M Hospitals. Hospital spending ($486.5
billion) rose 9.5 percent in 2002, the fourth
year of accelerated growth following a period
of managed care expansions during 1993-1998
when hospital spending growth averaged 34
percent. Medicare spending rose 8.8 percent in
2002, contributing 29 percent of the increasc.
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EXHIBIT 6

Providers’ Shares Of Health Spending And Of The Increase In Health Spending, 2002

- -

- -

All othera

- .-

Share of spending

Share of spending increase

SOURCE: Centers for Medicare and Medicaid Services, Office of the Actuary, National Health Statistics Group.
*Includes spending for dental, other professional, and other personal health care services; home health and nursing home care;

durable and other norid: le medical prod
research; and medical construction,

The trend in 2002 reflects growing demand for
services, rising compensation and other cx-
penses, and hospitals’ increasing ability to ne-
gotiate highcr prices from private payers."*

Growth in hospital spending can be disag-
gregated into population, price, and a residual
component that primarily includes changes in
quantity and intensity of services consumed.”
In both 2001 and 2002, increases in prices
played a dominant role in the escalation of hos-
pital spending, although acceleration in the re-
sidual also occurred. Of the 7.5 percent and 9.5
percent increases in hospital spending in 2001
and 2002, price factors were responsible for 3.6
percent and 5.0 percent of the growth. Growth
in quantity and intensity factors of 3.0 percent
and 3.6 percent in 2001 and 2002, more rapid
than in earlier years, also contributed to faster
spending in the hospital sector, but to a lesser
degree. Population growth accounted for the
remaining 0.9 percent growth in each year.

A large share of hospital-specific price in-
flation could be tied to payroll and other input
costs. In the hospital sector, compensation is
estimated to account for 62 percent of operat-
ing expenses.™ Growth in compensation costs
pet hour worked for civilian hospital employ-
ees grew rapidly in 2001 and 2002 at 64 per-
cent and 6.4 percent, respectively, compared
with average annual compensation growth of

administration and i

net cost; go t public health; medical

2.7 percent during 1994-2000.2! Rising wages
associated with the nursing shortage, benefit
cost increases, and rising malpractice costs ab- -
sorbed by hospitals in certain areas have con-
tributed to larger increases in haspital prices
over the past few years?? Additionally, hospi-
tals have regained market power since the
mid-1990s, improving their negotiating power
and ability to secure rate increases from pri-
vate insurance plans.

Some of the recent growth in hospital
spending reflects increases in hospital volume,
as measured through admissions and average
length-of-stay. Hospital inpatient days de-
clined 23 percent during 1990-2000, mostly
through reductions in length-of-stay. Follow-
ing this decline, inpatient days rose 1 percent
in 2001 because of stabilization in days per stay
as admissions continued to increase.”> More
recent indications of growing demand for hos-
pital services come through hospital employ-
ment, which grew 2.5 percent in 2002 com-
pared with an average of 0.6 percent in 1994~
2001. Through July 2003, however, growth in
employment moderated, perhaps signaling
slower growth in utilization.?

H Physiclans. Spending growth for physi-
cian services rose by 7.7 percent in 2002, decel-
erating slightly from 8.6 percent growth in
2001 and reaching $339.5 billion. While Medi-
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EXHIBIT 7

Expenditures For Health Services And Supplies, By Type Of Service And Source Of

Funds, Calendar Year 2002

Private funds Public funds
Private _Federal
Out-of- health andstate  Other
Spending category Total Total® pock insurance Yotal Medicare Mgguld' publie
Health services and supplies
(bitlions) $1496.3 $819.7 $2125 $5496 $676.6 $267.1 $250.4 $159.1
Personal heaith care 1.340.2 748.1 2125 4793 592.2 259.1 2337 89.4
Hospital care 486.5 200.1 14.7 165.0 286.4 149.2 83.5 53.7
Professional services 501.5 3284 78.2 2189 173.2 75.4 62.2 35.6
Physician and
clinical services 339.5 2247 343 166.9 114.8 688 247 213
Other professional
services 459 33.2 13.0 17.2 12.6 6.4 24 38
Dental services 703 65.8 309 348 45 0.1 38 0.7
Other personal
health care 45.8 4.7 € - 41.2 - 312 9.9
Nursing home and
home heaith 139.3 514 324 144 87.9 243 59.3 42
Home health care? 36.1 143 6.5 8.7 219 114 84 20
Nursing home cared 103.2 37.1 25.9 7.7 66.1 129 50.9 2.2
Retail outlet sales of
medical products 2129 168.2 87.2 81.0 447 10.2 28.6 5.9
Prescription drugs 162.4 126.2 48.6 716 36.2 26 28.6 50
Durable medical
equipmant 18.8 119 85 35 6.8 59 00 0.9
Other nondurable
medical products 317 30.1 30.1 -£ 16 1.6 ad I
Program administration
and net cost of private -
health insurance 105.0 717 == 70.2 333 80 16.8 85
Govemment public
heaith activities 51.2 - = ~& 51.2 id - 512

SOURCE: Centers for Medicare and Medicaid Services, Office of the Actuary, National Health Statistics Group.
NOTE: 0.0 denotes amounts less than $50 million. Numbers may not add to totals because of rounding.

*Inciudes other private funds.
Yincludes Medicaid State CI

©Not applicable.

's Health Insurance Program (SCHIP) expansion (Title XIX).

“Freestanding facilities only. Additional services of this type are provided in hospital-based facilities and counted as hospital

care. .

care accounted for only 20 percent of pay-
ments to physicians ($68.8 billion), it was the
primary driver behind decelerating spending
in 2002 (Exhibit 7). Under the Medicare pay-
ment formula that was recently revised by the
BBA, weak economic growth coupled with
rapid growth of previous years' spending for
physician services caused the factor used to
update physician fee schedule payments to de-
cline by 4.8 percent. Despite the large pay-
ment reduction, Medicare physician spending
grew by 5.8 percent, a 3.8-percentage-point
deceleration from Medicare’s 2001 spending
growth of 9.6 percent, because of sizable

growth in the volume and intensity of services
delivered. On a per enrollec basis, Medicare
spending for physician services grew 5.6 per-
cent between 1990 and 2002, slightly slower
than growth in per enrollee private health in-
surance spending (7.4 percent).

M Drugs. Spending for prescription drugs
decelerated slightly for the second year in a
row, increasing 15.3 percent in 2002 following
growth of 15.9 percent in 2001 and 16.4 percent
in 2000. Growth in Medicaid drug spending,
excluding SCHIP expansion programs, decel-
erated nearly four percentage points in 2002.
This spending growth was dampened as states
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made greater use of preferred drug lists in con-
junction with prior-authorization policies for
selected drugs, increased copayments, or re-
quired the use of generic drugs before allowing
more expensive therapies.

Other factors that could have contributed
to slowing aggregate growth included fewer
new drugs entering the market (only seven-
teen in 2002, compared with an average of
twenty-five per year in the 2000-2001 period
and thirty-five in 1999); a shift in prescriptions
toward more generic drugs; continued growth
of tiered copayment plans; and a slight decline
in direct-to-consumer (DTC) advertising.”
These factors were somewhat offset by contin-
ued growth in demand.®

While private spending for prescription
drugs grew at nearly the same rate in 2002
(154 percent) as in 2001 (15.2 percent), out-of-
pocket spending rose more rapidly and private
health insurance spending less rapidly than in
2001. Out-of-pocket spending for prescription
drugs accelerated by 3.5 percentage points to
144 percent in 2002, while private health in-
surance spending slowed by 2.1 percentage
points to 16.1 percent. Faster growth in out-of-
pocket spending and slower growth in private
health insurance likely reflect changes in cov-
erage among Medicare+Choice and employer-
sponsored plans as well as the moderating
impact that increasing copays have on pre-
scription drug consumption.

B Home health. Spending for freestand-
ing home health agency services grew by 7.2
percent in 2002, the second consecutive year of
expansion, driven mostly by Medicare. Indus-
try growth is beginning to stabilize following
a period of changes to Medicare policies. These
policies led to a substantial $4.6 billion drop in
Medicare spending between 1997 and 1999
that has been partially offset by an increase of
$2.9 billion in Medicare spending since then.
This rebound in Medicare, the largest single
payer for home health services, has beendriven
by the implementation of the PPS in October
2000, Medicare spending for home health ser-
vices grew only 0.6 percent in 2000, compared
with 17.6 percent in 2001 and 13.3 percent in
2002. Recent rapid growth in Medicare is

partly a result of a change in the interpretation
of “homebound” that expanded the number of
beneficiaries cligible for services. Countering
double-digit growth in Medicare spending,
slowing Medicaid spending contributed to the
seven-percentage-point deceleration in overall
public funding for home health in 200220

While public spending growth for home
health agencies decelerated rapidly in 2002,
the downward trend in private spending ap-
pears to be subsiding. Private spending grew
by 10 percent in 2002 in comparison to a de-
cline of 7.4 percent in 2001 To some extent, the
industry’s labor crisis has contributed to the
loss of private customers in recent years. Pri-
vate payers might be seeking alternative care
through assisted living facilities or private-
duty nurses. In 2002 the weakening economy
aided home health agencies’ capacity to deliver
services as the availability of aides grew, allow-
ing agencies to fill more vacancies.

M Nursing homes. Spending for services
provided by freestanding skilled nursing care
facilities continued at a moderate growth rate
of 4.1 percent, slightly slower than the 5.7 per-
cent rate in 2001 This correlates with slow
growth in nursing facility capacity and a decel-
cration in the costs of supplies and services
used in the provision of care.¥ Despite a decel-
eration of 0.8 percentage points in public
spending for nursing homes in 2002, the pub-
lic share of payments rose to 64 percent of
overall payments, with Medicaid paying 49
percent. States also are secking to shift more
patients from nursing homes and other insti-
tutions to community-based settings as they
comply with the Olmstead interpretation of the
Americans with Disabilities Act that encour-
ages the treatment of people with disabilities
in less restrictive community settings.

Summary And Concluding
Comments

The continued acceleration in health care
spending growth has posed financial chal-
lenges for government, businesses, and indi-
viduals alike. Compared with economic
growth of 3.6 percent, growth in health spend-
ing of 9.3 percent pressures’ employers to cut
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ather spending increases, possibly through re-
ducing jobs, wage gains, or health benefits or
through shifting more costs to employees.
State and federal governments face the same
dilemma of costs rising more rapidly than reve-
nues, leading every state to scrutinize discre-
tionary Medicaid benefits as the number eligi-
ble for coverage continues to grow.®

Forty-four percent of spending growth was
attributed to economywide and medical-
specific inflation as the personal health carc
deflator rose 3.9 percent in 2002, compared
with 8.8 percent growth in personal health
care spending. Recent health care price infla-
tion is affected by a shortage of health care
workers, which is expected to continue to pro-
pel higher-than-average increases in payroll
costs. Hospitals' improved negotiating power
has also led to higher rate increases from pri-
vate insurance plans.

Factors fueling growth in health spending
are already showing signs of dissipating in
2003. Preliminary data indicate that hospital
use has cased and that wage growth in the
health sector has decelerated slightly. Further-
more, Medicare givebacks have expired, and
states have begun plans to curtail Medicaid
spending growth. Finally, as consumers share
more of the increases in cost, the value of
health services will be more closely weighed
against other purchases, underscoring the con-
siderable value of some scrvices and the discre-
tionary nature of others.

The authors thank Rick Foster, Mark Frecland,
Sharman Stephens, and John Shatto at the Genters for
Medicare and Medicaid Services (CMS) and anony-
mous peer reviewers for their helpful comments, Inad-
dition to the authors, the National Health Accounts
team includes Anne Martin, Lekha Whittle, Mark
Zezza, Ben Washington, Nare Singer, Carolyn Donham,
and Anna Long. The opinions expressed here are the au-
thors’ and not necessarily thosc of the CMS.
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It happened -- well, let me explain
what is happening now. That stopped around the
end of the decade.

Q 20007
A Around 2000.

And since 2000, both health care
spending has been growing in a robust way and, at
least until this past three quarters, the economy,
not. And that has had two impacts.

The first is the absolute level of
health care spending has now been rising at 8,

9 percent per year, a very substantial growth, and
the economy, until the third quarter of 2003, had
been dragging along, which means that health care
spending, which had been running about 13 percent
of GDP for almost the entire decade of the 1990s,
last year jumped to just under 15 percent, about
14.9 percent.

It appears that there's been a small
moderation in health care spending, not a lot, and
it appears that the GDP has been growing more
rapidly the third, fourth quarter of last year and
the first quarter of this year.

So presumably, 2003 won't look quite

as bad as 2002, but we are not anywhere near that
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period of stability that we experienced in the
1990s.

Q Has the growth in health care spending
been in excess of the unit rate increases for
physicians, if any?

A The growth in spending in health care
has run in general two to three times the economy,
and physician spending has not been one of the
primary drivers of health care spending growth.

Right now, it is -- hospital spending
has been the single largest factor. Earlier in
this decade it was in part pharmaceutical
spending, which was growing rapidly, 17 or
18 percent, but pharmaceutical spending is not
quite 10 percent of the health care dollar, so
although it has received a lot of attention, it
actually doesn't contribute quite as much to
health care épending as people might think.

Q If hospitalization has been growing at
a very rapid rate, how much importance is it to
have physicians who, in fact, are alerted to that
and are concerned about that?

A People don't get admitted to hospitals
without a physician being a participant and making

sure that appropriate use of hospitals is
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obviously a way to try to modify both hospital
expenditures as well as pharmaceutical
expenditures since, again, individuals don't
receive prescriptions without having a physician
write them.

I don't want to make this sound like,
you know, this is some silver bullet to making all
things well in the United States, but they are an
active component to trying to moderate health care
spending because they are actively involved in the
care of individuals.

Q Do you believe that a solution has yet
been found to the health care increases that
you've been talking about, the health care cost
increases?

A Well, there are a variety of ways that
countries have adopted to try to moderate
spending, most of which would be politically
unacceptable in the United States.

What we tried in the 1990s, which did
moderate spending substantially but which has
turned out to be not very popular with the public,
is a combination of aggressive purchasing by
employers and plans, health care plans, and

aggressive use of managed care, trying to limit
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network or likely activate some portion of the
network?

A My understanding, based on
conversations that I've had primarily with
Dr. Van Wagner, is that on an annual basis,
physicians are asked what would be a minimum fee
that would be acceptable to them. I don't know
how high the response rate is to that poll, but
that information comes in and its answers =-- the
poll is kept to the management of NTSP, and the
answers are used to try to assess whether or not
this will meet the median or -- or mean amount of
fee that the physicians have said they will regard

as a minimum.

JUDGE CHAPPELL: You need to speak up,

ma'am.
THE WITNESS: Okay.
BY MR. HUFFMAN:

Q Have you reached an opinion as to
whether the NTSP business model would be effective
and beneficial to health care?

A I believe that risk-taking models of
delivery encourage efficiency and drive the
providers, in this case the physicians, to work

together in a way that is helpful for quality as
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well as efficiency and therefore, I look at NTSP
as one of the relatively few physician groups that
are not only interested in taking risk, but are
actively seeking new risk contracts.

We are going through a period of
transition in this country where we have moved
away from what had been an active managed care
environment in the 1990s to something else, but
it's not clear yet what that something else is.
Risk behaviorbthat characterizes the NTSP business
model is something that is very helpful in terms
of getting efficiently delivered health services.

I don't know how much a part it will
be of -- of the future because it has been a
declining model in general in the United States,
and as I understand it, NTSP is the only specialty
physician organization in this part of Texas that
continues to take risk.

Q Do you believe that the portion of the
NTSP business model to achieve spillover into
fee-for-service contracts will be beneficial to

health care?

A I do.
Q Can you explain why?
A What we know about spillover is the

2162



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5/10/2004 Trial - Volume 09

following: There have been empirical studies that
look at what happens as a community has increasing
amounts of groups that take risk, financial risk,
and it appears that as the number gets bigger, the
revenues are larger, that it's not only the
patients that are part of the risk groups that are
affected, but spending in the community as a whole
is affected in a favorable way.

| JUDGE CHAPPELL: Have you determined
whether or not there's any spillover in this case
as we sit here today?

THE WITNESS: It appears that there is
similar results when you look at spending patterns
between the risk groups and the nonrisk groups
that NTSP covers.

JUDGE CHAPPELL: Go ahead.

MR. HUFFMAN:A Thank you.

BY MR. HUFFMAN:

Q We were talking about the spillover
model and I think you were explaining how it
works, why it's beneficial. Can you continue,
please?

A The reason it is important to think
about what might be causing the spillover effects

is some parts of that behavior change are more
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easily transferred to a fee-for-service system
than other parts or to imagine what might happen.
Most of the empirical research has been at an
aggregative level in response to the judge's
inquiry, looking at what happens to overall
spending in the area with assumptions about why
spending is moderated in the presence of a lot of
risk group behavior.

In the case of NTSP, there are certain
activities that they engage in, certain triggers
that they use to follow on patients who may have
had an adverse event happen, who are ordering
oxygen, indicating they may have congestive heart
failure and therefore be candidates for diseése
management.

They follow certain routines to make
sure they're screening for Pap smears and
mammography for women.

Many of these activities, once put in
place as part of a physician's behavior, are
likely to be continued in a nonrisk environment.
The problem has been getting them in practice.

There may be some activities, although
I'm not aware of them in NTSP, that if a physician

had a choice outside of a risk program that was
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imposed on him by a plan that they wouldn't use.
So if you are practicing in -- in Medicaid, and --
there may be certain rules that you have to place.

What I have observed in the NTSP
programs are a series of medical management
strategies that appear to improve quality and to
provide efficient care, and I have read letters
that NTSP has sent to other payors trying to
interest them in availing themselves of the
medical management that it engages in in their
fee-for-service world, so I believe the kinds of
activities that they are doing that can be
transferred or are cost effectively transferred
will be transferred.

There may be some parts that won't be
transferred because the supporting information
would not be available in a fee-for-service system
or it may be too costly if there is no specific
payment for medical management in the
fee-for-service. But some of the medical
management strategies are very low cost, are
issues that all payors are trying to get put in
place and, once in practice, I believe will be
adopted.

I have attempted to find out whether
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there has been specific empirical studies done on
the issue of what happens to physicians who
practice in both a risk environment and a nonrisk
environment. I have contacted people running
plans, I have contacted many of the researchers
actively involved in this area.

I am as sure as I can be that this
research has not specifically been done, so I can
say I believe it is supported by the empirical
evidence that is available and -- but -- what I
have seen written, but I will acknowledge that as
best I can tell, it has not been specifically
researched.

Q If a physician learns a good lesson in
risk treatment, fér example, who's the best
facility to send something to, how long a patient
goes there, eté., what does the literature tell us
about -- I'm sorry, what does logic tell us that
physician will do when presented with an
opportunity to use that same lesson in nonrisk
contracts?

A There is actually some information,
not specifically risk to nonrisk, but what happens
as you educate physicians on adopting good quality

behavior and whether or not they will continue
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doing that when they leave the specific event
where it occurred.

And the answer is they will, but
there's a high recidivism rate, so it means
frequent reinforcement.

Many of the issues that this country
is struggling with now in terms of trying td
improve quality care involve low-cost technologies
or procedures using aspirin or beta blockers
following a heart attack, doing eye screens or
foot exams for diabetics, having Pap smears for

women, PSA tests for men, digital rectal exams for

. people over 50.

These are not doing eye tests for
glaucoma, these are not expensive interventions.
Insurance for the most part will pay for it. But
frequently, it doesn't happen, and part of what
medical management can do in these simple cases,
as an example, is to get physicians routinely used
to following these procedures.

It's very hard to imagine that they
wouldn't follow them as they move in a nonrisk
environment.

Some of the other strategies may be

more complicated or may be more costly and may or

2167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6/10/2004 Trial - Volume 09

may not transfer, depending on whether or not you
have the information to identify what the problem
is or to impose a -- a solution.

Disease management is a -- is an
example. Congestive heart failure is very
expensive, particularly if people get out of
control, but it's been shown that if people follow
their meds and make sure that they are kept in a
stable position, you can lower emergency room use.
And this is the kind of a disease management
program that NTSP refers its risk people to and
that Core Solutions, the company that I'm a
director of, makes use of and sells or is involved
with in providing for both public and private
companies that wish to use this service.

- So some of the services might not be
so readily transferrable, but some of them will
be.

Q What is the advantage to having the
same group involved in risk contracts and also
nonrisk or fee-for-service contracts?

A Well, there is some literature,
although this is more based on what I have been
told. 1It's not really economic literature that

suggests that peer review is an important

2168



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5/10/2004 Trial - Volume 09

phenomenon in how you provide both high-quality
and cost-effective medical care.

I have spent some time at the
Mayo Clinic and have spoken with the past and
current director of the Mayo Clinic, and they
believe that it is an important factor in why a
place like the Mayo Clinic is able to not only
have very high quality but actually delivered at
quite a -- a low cost.

In addition to that type of peer
review, though, there are referral patterns and
referral facility use that is likely to occur and
if satisfactory and of high quality and of
reasonable cost, is also likely to be transferred
unless not permitted in the fee-for-service
environment, which may be the case. It may be
that the other payor has its own relationships
with facilities and that would not permit all of
the referral that would otherwise occur.

Q Is there any advantage to having
doctors engaged continuously in a risk contract as
far as achieving or promoting spillover?

A I believe that there is advantage in
having as much involvement as you can to try to

ingrain the kinds of behaviors that are going on
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in medical management than in the risk group as
part of the risk groué's activity to both protect
itself financially and to provide good quality
care.

There is interest now being expressed
by Medicare, for example, to see whether it will
be possible to pay for medical management to be
provided in a fee-for-service setting, since it
appears that fee-for-service is going to remain,
at least in the short term, the dominant form of

health care in both the private and the public

sectors, and therefore, there is a lot of interest

in trying to figure out whether it is possible to
adopt some of what is going on in risk-based
groups that are believed to be beneficial to a
nonrisk environment.

It's also why I have been impressed
that NTSP appears to be seeking additional risk
contracts when it can and even using its nonrisk
fee-for-service basis as a lure almost, as a —-- a
come let us show what we can do, we'd really like

to have you become part of our risk program.

I'm very pleased to see it. It's very

unusual in today's environment.

Q If NTSP is using fee-for-service
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contracts as sort of a lure to try to persuade
payors or employers to go to a risk model, would
NTSP be able to have success if on the
fee-for-service side it was involved with lower
quality doctors than are normally involved on its
risk panel?

A Presumably, if there are doctors it
would not want in its environment for whatever
reasons then it would feel it couldn't produce the
product and service it produces in its risk panel.

0 If NTSP were forced to be involved in
contracts that involve lower quality doctors,
would that adversely affect NTSP's reputation and
specifically NTS reputation as a risk provider?

A Well, it depends on -- the answer is
yes, and it depends also on what precisely the
grounds were that they didn't want to be involved
with the doctors in their risk plan.

It may be that their procedures are of
adequate quality but they're very aggressive in
what they do without any improved clinical
outcomes, which would also make them a group that
might damage their reputation as being an
efficient provider of health care.

It is both doing what you need to do,
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doing it well and not doing very much of what you
don't need to do.

0 If NTSP had developed teamwork
routines and handoffs on the risk side, would it
be able to perform as well on the fee-for-service
side if it had to involve new doctors or lesser
quality doctors?

A I presume there would not be the

relations there that there had been with their own.

panel.

Q In developing teamwork in a
multispecialty situation, is it important for the
handoffs to be worked out between the PCPs to the
specialists to the facilities, etc.?

A It is important. It, of course,
occurs in nonrisk environments. The question is
whether some of the strategies to involve medical
management, not just for utilization but to
improve quality, are as likely to occur with a new
group. The fact is most health care is provided
in nonrisk environments and so, of course,
handoffs do occur, but to the extent that you have
medical management strategies such as the ones
that I mentioned that this group is used to doing

involving other primary care or specialty

2172



10

11

12

13

14

15

le6

17

18

19

20

21

22

23

24

25

5/10/2004 Trial - Volume 09

you can have a similar quantity, but if you start
using more and more expensive therapeutics or
interventions, days in the hospital may become
much more expensive or you may have no increase in
the days in the hospital but they may become much
more expensive because of what happens in the five
days that you do have in the hospital.

That has been much more the driver of
health care spending in the US.

Q How important, in your opinion, is it
to have physicians who are motivated and concerned
about utilization and also the costs that are
going on in facility and pharmacy?v

A In my opinion, it is very important to
have physicians motivated and involved. Part of
what happened toward the end of the 1990s and what
has been referred to as an antimanaged care
backlash, when a lot of push-back went to the
managed care companies who had been successfully
moderating spending in the 1990s, was resentment
by patients at not being able to see their
physicians or their specialists or get access to
new technology and resentment by physicians that
they were being looked to to provide many of the

savings but no one thought they should have any
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motivation or financial gain in prbducing any of
these savings.

‘Because so much of what goes on in
health care is a reflection of a physician
directive prescribing medicines, prescribing
therapies, it is extremely important to have the
physician involved and motivated to make the
change.

And in both heading these commissions
that I did, in speaking to physician groups, which
I do, not on a regular basis but quite frequently,
I have again and again heard complaints that
hospitals expect physicians to produce major
savings, that health plans and health payors
expect physicians to produce major savings, but no
one seems to think that they should receive monies
for medical management or providing the services
that might help to produce these savings.

o) How does a capitation contract
motivate and orient physicians to controlling
utilization and understanding the cost savings
potentials in facility and pharmacy?

A Well, the -- I guess the colloquial
expression would be they now have skin in the

game.
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There is a fixed amount of money that
will be available to take care of the physician
services that will be required by a given
population and it is a motivator to make sure you
do what you need to both for clinical outcomes and
for patient satisfactions, both of which will be
monitored, but to be careful to not do things with
low payoffs because that will hurt you as a group
and also in the eyes of your compatriots.

Q How does spillover from a capitation
contract offer potential benefits in
fee-for-service contracts?

A It again goes to the kinds of
activities that are engaged in as part of medical
management. The ones that prompt physicians to do
what all of them would regard as good medical
behavior, they just may forget to do it -- or not
have been concentrating on it that are low cost
and that have -- that will require no more
information than they would normally have from a
patient, presumably will be done unless you
believe physicians would deliberately try to
withhold good care, which I do not believe.

I think it is a question of getting

them into the pattern of following good practice
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behavior in areas which for whatever reason has
not been happeniﬁg and which has been driven in a
capitated environment.

Q Does having the physicians have skin
in the game in a capitation model tend to have an
impact on their self-selection of the physicians
who will be involved on the risk side?

A It has been observed by a number of
researchers, Jack Winberg is probably the best
known, that some physicians appear to have very
aggressive practice styles in terms of how they
approach their patients and that this aggressive
practice style does not appear to be related to
either the illness of the patient or even to the
facilities available. It -- it's something
internal to the physician's training.

If you were in a capitated world, you
would either encourage such a physician to look at
the outcomes that he or she is having and to
review what is being done or you would want to
have this person not be a part of your group.

It is -- encourages the sense that you
are at risk for inappropriate behavior, especially
financially costly inappropriate behavior by your

peers.

2179



10

11

12

13

14

15

1o

17

18

19

20

21

22

23

24

25

5/10/2004 Trial - Volume 09

When I was at Medicare, we put in
place a bundled payment model for bypass surgery.
This was something very common in the private
sector in the 1980s. Texas Heart Institute was
one of the most famous places, where you would
have a payment that covered all of the services,
including all the different physicians you might
see in your bypass procedure, and it was pretty
low cost and regarded as very high quality.

Medicare was paying for each of the
physicians that would be involved in a bypass
operation separately and also the facility fee.
And as a demonstration, we involved ten centers
that came in among 70 or a hundred that requested
to be considered to receive a bundled payment
covering all of their services to see whether we
could have it be more cost-effective, to see what
would happen with quality and to see what would
happen with patient satisfaction.

I wanted to do it because I believed
it would lower some of the unimportant referrals
that we kept hearing were going on as physicians
might either routinely invite the internists to
come back for another visit or the cardiologist to

stop in.
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But the cardiology advisors from NIH
told me he wanted to see the demonstration go on
because he believed it would drive the physicians
to act together as a team in a way that does not
happen in the a la carte fee-for-service world
that existed in Medicare for bypass operations.

The demonstration was quite
successful, but unfortunately, as usually happens
with demonstrations, it has not made its way into
law.

Q If the physicians have skin in the
game and are in a risk contract, will that have an
effect on them when physicians apply to cdme into
the organization as far as the criteria they use
for those kinds of applicants?

A I don't know that. I know how well
physicians correctly assess their own behavior.
Some physicians might know they don't want to be a
part of a risk-bearing contract. 1In fact, I
gather that with the new requirement NTSP has
adopted, some 75 or 80 physicians have chosen to
dissociate themselves, so I guess some people may
know either that their style doesn't match this
kind of environment or they just don't want to

take a chance.
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presume. That's why they behaved in this -- and
obviously, it takes a personality willing to be
part of a group to enter into a group practice and
to voluntarily delegate some of their clinical
autonomy or financial decision-making to the
group.

0 How important is it in a
multispecialty context for doctors to have
teamwork?

A You want the group to make the best
use of providing all of the services within the
group. They need to appreciate and understand and
engage in teamwork.

Q How important is it to have a
multi-specialty group that is trying to engender
teamwork in physicians?

A You clearly can accomplish integrated
health care in a multispecialty group that is
harder to accomplish in a single specialty group.
It may not be impossible. We have -- we're
becoming a virtual world in many ways, and it is
certainly possible to have some of the attributes
of multispecialty practice if you had good enough
information systems, etc., but it is helpful to be

part of a group in some way if you can in terms of
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bringing you together, by having more frequent
contact.

As I say, it can occur among good
physicians, even if they're not related, but it's
easier to have it not happen if you're not related
in some way.

Q You indicated that NTSP is the only
multispecialty IPA entity still left in the north
Texas area doing risk contracts. What conclusions
do you draw from that?

A Doesn't seem to be a very popular
organizational structure for most physicians in
this area or they would try to replicate the
modei.

Q Does that allow you to draw any
conclusions as to the ability of NTSP compared to
other organizations in north Texas to do the
teamwork and other things that are necessary to be
successful?

A Well, there -- there is an alternative
to having physicians do the medical management,
and that is to have the payor do the medical
management, but usually, physicians like that even
less.

If somebody's going to do something to
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practice there have been?

A I think it would be a combination of
the -- the direct personnel involved in NTSP.
With regard to the medical questions, it should
either be the medical director, Peter McDougal, or
the specific representatives from each of the
specialties who might be involved or Dr. Karen
Van Wagner as the executive director. They are
the people more intimately involved with issues of
practice both in the risk and nonrisk program.

Q Would that include Dr. Tom Deas, the
medical director?

A Yes, of course. I forgot his name,
yes.

Q Is there anything that was asked of
you on cross-examination that has changed your
opinion concerning NTSP?

A No.

Q Do you feel that the NTSP business
model is one that should be encouraged?

A I do because, as I indicated, we are
in a period where fewer entities, especially
physician groups, but fewer entities in general
are willing to take risk. I believe that groups

that are willing to take risk force themselves for
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their own financial protection to engage in
activities that both produce lower cost care and
with patient satisfaction being measured, look at
outcomes as well.

The fact that this group is seeking to
encourage some of its fee-for-service to become
part of a -- a risk group flies in the face of
what is generally going on. And though I have not
seen the specific protocols with regard to how to
treat patients in a fee-for-service nonrisk
environment, some of the strategies that are
triggered promote better care, add very little
additional cost, and I would have to envision a
level in physician that would not transfer that
kind of behavior to all the rest of the practice,
whether it was NTSP-related or not.

And -- and furthermore, the empirical
measures that I have seen looking at what happens

to patients in the nonrisk environment versus the

risk environment suggests that there must be some

transference of behavior going on, so it is
suggestive and anecdotal but it is clearly in the
direction that I would expect it to occur.

MR. HUFFMAN: Your Honor, no further

questions.
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example of applying the normal tools of the trade.

Q Approximately how many hours have you
and your staff worked on this matter?

A I - I don't have a good feel for it.
It would be several hundred hours for me, 2- to
300 hours, I'm guessing, for me, and for the
staff, an equal amount spread across a number of
people.

Q Have you been able to reach
conclusions concerning this matter?

A Yes.

0 Can you list those for us, if you can,
in general terms?

A My general conclusion is that as I
look at the facts and the evidence in this case,
that NTSP does not possess market power in any
likely relevant market; that -- that the -- the
behavior that the FTC complains about in this case
is unlikely to lessen competition, given that fact
and some other facts in the record; and that --
that the -- the FTC's general view of the
messenger model is somewhat flawed in that it --
it doesn't recognize a number of economic facts
with regard to incentives; and -- and just the

behavior of both payors and IPAs and physicians
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within the messenger model.

And then I looked at the efficiencies
in this matter, and I think there are reasons to
believe that -- that what NTSP learns in its risk
contracting accrues to the benefit of payors even
in the nonrisk setting.

0 Now, what I'd like to do is turn
and -- and talk with you about the detailed
opinions that you have in each area. Would
starting with market and -- and market power be a

good place to start?

A Sure.

Q Can you tell us specifically how you
went about -- first of all, let me strike that
question.

Did Complaint counsel expert posit any
relevant market in this case?

A No, he did not.

Q Given that fact, what did you do
concerning your analysis of whether or not there
could ever be any market power?

A I -- I didn't attempt to define
precisely what the boundaries of the market would
be. What I wanted to look at is, given several

alternatives and I think in various cases

1991



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5/6/2004 Trial - Volume 08

Q Was some of that data covered by
Dr. Van Wagner in her examination?

A Yes.

Q Now, did you perform an analysis to
determine whether or not the good practices that
NTSP had concerning its risk contracts were being

transferred over to the nonrisk treatment?

A Yes.
Q What did you do?
A There were a number of elements to

that. One is, to go through the process, we

looked at what happened in the PacifiCare case and

compared that to what happened in -- in other
payment settings. The other payment setting that
we had data for was the CIGNA payment setting
which, as we said, is the case where PCP doctors
are capitated but the -- but the specialists are
on a fee-for-service basis plus a bonus
arrangement.

And we found in those cases that with
regard to the CIGNA population that the results
looked very much like the results looked for the
PacifiCare population. In other words, the NTSP
doctors appear to be performing as well on the

CIGNA patients as they were -- under a different

2075



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5/6/2004 Trial - Volume 08

payment setting as they were performing for the

PacifiCare patients. Did I say that right? Did I

say CIGNA and PacifiCare right?
Q I think you did.
A Okay.
MR. HUFFMAN: May I show the witness
RX31307?
JUDGE CHAPPELL: Go ahead.

BY MR. HUFFMAN:

Q Can you tell us what RX3130 is,
please?
A This is the data that summarizes the

description that I just gave you. We looked at
total medical per-member, per-month expenses in
the PacifiCare data relative to NTSP's CIGNA data,
then we did the same thing for pharmacy, and then
the total is just the sum of those two.

So what you see, as Dr. Van Wagner
discussed I guess yesterday, was that PacifiCare
and CIGNA in terms of medical expenses looked
virtually identical, so NTSP physicians appear to
be performing no differently with regard to their
CIGNA population as they appear to be performing
with regard to their PacifiCare population.

0 Now, how does spillover work?
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A What the literature says, what the

testimony in this case says is, look, I learned to

practice a certain way, and -- and yes, I may
learn to practice that certain way from the risk
contracts that I perform in where I have strong
incentives to practice in a cost-effective way
but, having learned how to practice in a
cost-effective way, I take those practice
patterns, referral patterns, what I learn about
low-cost providers of laboratories or -- or
laboratory services or x-ray services, all the
things that I learn from these high-powered
incentives I've given in my risk contract,

apply -- I apply what I learn in this setting to
other contractual settings.

0 Did you review the doctor depositions
to see what they had to say about spillover?

A They -- yeah, they -- I included what
they had to say in my previous answer, that their
testimony is, look, I learned to practice a
certain way and, having practiced a certain way,
having learned to practice a certain way, I
practice the same way in these other settings as
well.

Q Did you actually perform some data
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analyses concerning some specialties?

A Yes.
Q Can you tell us about those, please?
A We had gotten some data from certain

groups that participate in NTSP, and one was a
neurosurgery group and another one was an
ophthalmology group, and we compared their
performance for that group within the NTSP
population relative to their performance as they
reported in their other contractual settings,
which includes -- I don't remember if any of them
include the CIGNA data but it includes a whole
array of payors in most cases, Blue Cross, Aetna,
United, all the contracts or at least all the ones
for which these groups could assemble data that
they participate in.

Q What did you find from that data?

A Well, what you see generally in the
data is that their performance is pretty uniform
across the various contracts that they participate
in.

Q Now, what conclusions did you draw
about whether or not maintaining the same team in
risk or, over to nonrisk, whether or not that was

needed?
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use of a utilization management database versus the use
of organized processes?

A. Well, I mean, I'm including the use of that
database as an organized process, so I assume by
"organized processes" you mean organized processes that
are directed specifically at improving quality as
opposed to managing costs.

Q. Well, actually I was looking at managing costs
in that question. Let me clarify it.

A. Okay. So I'm sorry. Ask it again then.

Q. Do you know of any studies that have looked at
the positive impact of utilization management in
controlling cost versus whatever impact organized
processes would have on controlling cost?

A. Other forms of organized processes than
utilization management.

No, I'm not aware of such a study.

Q. And isn't it correct that you acknowledge that
utilization management can have positive impact on
quality?

A. I believe that it can.

Q. I think you stated several ways and one of the
ways I believe you stated was that the use of a
utilization management database like NTSP has can avoid

or prevent or limit overutilization; is that correct?
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

IN THE MATTER OF

Docket No. 9312

NORTH TEXAS SPECIALTY PHYSICIANS,
A CORPORATION.

DECLARATION OF KAREN VAN WAGNER, Ph.D

STATE OF TEXAS §
COUNTY OF TARRANT g

I, Karen Van Wagner, Ph.D, do hereby declare and state as follows:

1. I am over the age of eighteen (18) years, am of sound mind, have
never been convicted of a felony or a crime involving moral turpitude, and am in
all other ways fully competent to make this declaration. I have personal
knowledge of the facts set out herein and they are true and correct.

2, I am the Executive Director of North Texas Specialty Physicians
(“NTSP”). I have held this position since 1997. As Executive Director, I am
familiar with the general business operations and contracting practices of NTSP,
as well as the relationship between NTSP and its participating physicians.

3. NTSP currently has 550 participating physicians.

4. NTSP is currently a party to 13 non-risk contracts that are made
available through NTSP to its participating physicians. These contracts could
affect more than 200,000 patient lives. If NTSP is required to terminate these

non-risk contracts, that will also terminate each participating physician from the

contracts. This termination will disrupt the physicians’ provision of medical

10f3



services and financial status as well as potentially disrupting health plans and
patient care. Further, termination of these contracts will disrupt the spillover
effects NTSP has achieved.

5. Requiring NTSP either to choose not to be involved in contracting
or to sign and messenger all payor contracts effectively blocks NTSP from
focusing its resources on its spillover business model, therefore presenting a
significant danger to NTSP’s reputation and continued viability as well as hurting
NTSP’s efforts to increase efficiency and quality of health care. Further,
requiring NTSP to messenger all payor contracts or preventing NTSP from
terminating payor contracts it has, regardless of payor breaches of contract or
illegal conduct, exposes NTSP to liability and deprives it of its rights under its
contracts.

6. Requiring NTSP to notify physicians and payors of the Final Order
and Complaint and restricting the manner and content of NTSP’s
communications will affect communications between NTSP and the participating
physicians and Metroplex payors. Further, to comply with the order, NTSP will
have to change its current policies regarding entering into, messengering, and
terminating contracts, as well as seek new Physician Participation Agreements
with each of its 550 physicians. If the order were reversed on appeal, NTSP
would have to again change its contracting policies, seek to reinstate the
rescinded Physician Participation Agreements, and, to the extent it could, undo
the effects of the actions taken under the order. This would be costly and likely

confusing to physicians and payors.
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7. The contracts discussed by Complaint Counsel at the hearing have
been terminated, replaced, or are already terminable-at-will by the payor. NTSP
does not have a current contract with Aetna. The Cigna contract has been
terminable-at-will since September 2004. NTSP’s contract with United was
replaced in 2005.

This declaration supplements the testimony I have already given in this
proceeding.

I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the

foregoing is true and correct and that this declaration was executed on December

éi/iff;;IKCZ;//7
N LA
“ Karen Vanﬁg/v‘er, Ph.D

20, 2005, at Fort Worth, Texas.

007155 000034 DALLAS 1969863.1
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We inok farward to hearing Hack from you to begin scheduling the respective

m PSN mestings. Call me if yob hava any questions at 817-810-5208.
Thanks heve a great waekerg! *
u Dave Palmisano
DEPOSITION
EXHIBIT
AE 000001123 .00
CONFIDENTIAL-FTC Docket No, 8312 FTC-NTSP-Aetna 004684

RX0335_001



VMmN B mess — oo - - e LR T,

CAUSE NO.

|
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TO THE HONORABLE COURT:

Plaintiffs Mark F. Colling, M.D., William §. Vence, M.D., Werren Wiison, M.D., Howard
‘L. Shaffer, M.D., Howard L, Shaffer, P.A., and North Texas Specialty Physicians, Individually
and as Representatives of the Class defined harein:, file their Ori_ginalreﬁtion.and for cause of
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‘DISCOVERY PLAN
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2. Plaintf Mark . Collng, MD, Willam 5. Vanes, M.D,, Warren Wison, D,
nd Howard L. Shaffer, MLD, are physiciscs who prastics medicine in Tarran County, Texas

3. Dr. Shaffer practices medicine through his professionsl associztion, Howard L.
Shaffer, P.A., which has its principal place of business in Tarrant County, Texss,

4.  Plaintiff North Texas Specialty Physicim (“NTSP") is a Texas nop-profit
corporation crganized under seehon 5.01(s) of the Texas Medical Practice Act. It is compxifed _
of specialist physicians pragticing in Tarrant County, Texas. | . .

R Defmdant.quitMet.hodist Select (“Harris Select”) is 2 Taxas non-profit
corporation orgarized undet 5,01(2) of the Texas Medlical Practica Act with is principal place of
business in Tarrent County, Texas, ‘It may be served with prooess through its registered agent,
Ramito D. Ga.va-zbs, 750 Eighth Avenue, Suite 600, Fort Worth, Texas 75104-2597,

6.  Defendant Medical Select Management (“MSM”) is & non-profit corporation
doing businesa in the State of Texas. On information end belief, MSM is the successor to Harris
Sclect, and the two shall be referred to hereinafter collectively as “Select,” It may be served
through its registered agent, Ramiro Cavazos, M.D. 750 Eighth Avenue, Suite 600, Fort Worth, -
Texas 76104-2597.

7.  Defendant Harris Methodist Health System (“Systern™) is a non-profit corporation
doing i:u_simss in tha State of Texas and having its principal place of business in Tarrant County,
Texas. Bystem was the institutional member of Harris Select. System may be served with

prooess through its registered agent, David L, Pinkerton, 5000 Western Place, Suite 340, Fort

PLAINTIFFS’ ORIGINAL PETITION - PAGE 2
1133 A0 FTWOKTH w7373

AE 000001125 ,0p

CONFIDENTIAL-FTC Docket No, 8312 FTC-NTSP-Aetna 001696

RX0335_003



) . fu.n-w—wgg 14:31 NigP Blr 5SSz Sbi4  P,p4

o~
o

.
"

Worth, Texas 76107.
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8.  'Vesue i proper in Tarrant County, Texus since part or all ofﬂ.:a cause of action

accrued in Tarrant County, Texas. .
INTRODUCTION

9,  Inthe face of the new healthcare environment, the Harris Methodist Health System
developed s intarrelated netwo;k of companies that tgach out across the full spectrum of health-
related services. Ihrough,;ﬁls network, System has competed with graditionel insurance %
comparies and has paptured & huge share of the MO market in Tarrant and surrbunding. ’

countjes. .

10. * Systemused one-of its companies, Select, to organize and control phiysicjans and
physician groups. Neither System nor Select provides any healthogre services directly. They are
two purely administrative organizations, The ostensible purpose of Select wes to act as agent for
znd on behalf of area physicians in negotiating with various EMOs and other such purchasers of
bealthoare services (“Payors”). The loyalty and duty of Seleét was to be to the physicians for
whom they were supposed to be n:gotmmg. In return, Select received 2 portion of contract
payments from Payors ﬁr the services provided by those physicians. Unfbrtunately, it tums out
that the Toyalty of Select Is to itself and/or the System network, to the detriment of'the physicians

that Select was supposed to be representing, L

11, . Defendants have historically usad their control of the vast share of the local market AR
of “lives" to force increasingly burdensome and restrictive “take it or leave it” contrects on
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physicians, However, cven when agreements ar reached, if, 25 8 result of over aggressive
marketing, ever incr;:hﬁns oveshead, mismanagement, or a combination therapf, Defendants
determines that they cannot profit mugh. they simply abandoh and ignore Iheir prior agraements
with physicians and tell physiciuns that the previous terms of an agreement are “off” and mandare
changes and mors restrictive terms that are more profitable for Defendants, In summary, as
. Defendapts have sttempted o capture.a larger and larger share of the market, they have built their
emapie op the backs offocal pyisiens ather than addressing and reducing their own iternal
operations, ” t .
_ 12, Thisisone ofth'fcﬁes qftheD:fendantutﬂnt[uchlngmagsemeituﬁtﬁa .
group of area phydcim and la:‘erbackiqg out of that agresment for their own benefit and si;:hply
refusing to meat the abligations they hed originally sgreed to,
' ) 'FACTS

13,  The révolutionary changes in the health care field over thepast decade have
spawned many novel market arrangements, Perhaps the most significant development is the
‘a.scmdcncy of managed-care driven health meintenance prganizations (HIMOE") and their
effilintes, whose hold over a larg; number of subscribers has permitted them to wield considerable
cconomic powet over health caro-providers.

14.  System exerted this powerin 1993 when it formed an affiliats to assist in
administrative aspects of the managed health care industry while at the same tima, receiving funds
(and profits) at another level of the managed health care chain, This new entity, Select, was
ostensibly designed end promoted to assist physiciang and their professional associations in Co
contracting with Payors. Specifioally, Select wes to negotiata foes and otber terms of masaged )
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care contracts for the physicians and was intended to be & buffer between managed cars providers
and the physicians. ) '

15,  Although Select was formed as.a non-profit corporation under the guiss that it was -
to provide, among othér things, sclentific ressarch, support for medical educgiipn through grants
and scholarships, and delivery of health cars to the public, System was its only member, and

. Select, like mbst companies, strived to make a profit, which could then be funneled to System.
System, through its various corporate devices, hiss controlled every aspect of Se]e& the
employses who uplammt*them. Senior officers for Systam worked for Select. System’s g;ntrol.
over Sslect has been maintained throngh a varjety of means, including, but not limited to; © -

' 8. Veto overelection of all direotors for Select; '

5.  Interlocking and overlapping employees and officers;

c. Intarlockilis and overlapping financial arrangements among Dcﬂauda_nts;

d  Directing and controlling the policles and sstions of Select; nd

¢ Disecting and contrlling all faensial sansactions ncluding isributions of

any profits, '
Asis avidént. Defendants are or have been, in reality, a single business eqterprise, They are and
were acting as a tight-knit partnership, having 2 symbiotic relationship, depending upon pne
another and sharing tha profits of the operation. Employees of System and Sefect work or have
worked together, without regard for these ostensible entity distinctions, to advance the common
purpose of Defendants,
1 16. . Salect promoted itself to physicians in the Tarrant County area as being their agent " e

that wpuld solicit and negotiate fess and other terms of mensged care contracts on behalf of and

in the best interest of the physicians and professional associstions who signed up with it. The

}
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physicians in furn trusted Defendants 0 8ot in thelr best interfsz and allowed Select u( negotiate
on their behalf, As 8 result, Defendants had a fiduciary and special relationship with those
physicians and professional associations who signed up with Select.

17.  Defendants’ plan was to recruit physicians and their ptot‘ess'ian.al agsocigtions as
“participting providers” through a Participating Provider Services Agreement (‘PPSA") and then.

. market its “panel” of physicians to Peyors (participating providers and thelr professiona!

as;ociatinns, including mhl’h%nﬂffnd Class Mamber, will hcreinaﬁar be referred to0 25 “S‘elect _

- Physicigns”). Defendmt'sjvoxﬂd then negotista with Payors.on behalf of the Select Physmans to..
arrive at kn agrsement fhat inciyded the smount Select Phyicians would recelve for certair
medjcal services provided to that Payors® members and an amount Defendants would recavc
Once Defendants reached an sgresment with 8 Payor, Select was to then give the Select
Physicians notice of the.contract through a “Payor Offec” and summarize the material terms of the
contract, Ifagreed to, the Paypr Offer became an amendment to the PPSA.

18,  Because pf Defendants’ strong presence in Tarrant County and the understanding
that Sclect was a éystem sffiliate and had the exclusivi contract to arrange -coﬁtracts for medical
services for Harris EMO members, Plaintiffs (the term Plsintiff throughout is intended to meaa
the nemed representative Plaintiffs and each member oﬁha defined class), as well as simtlerly
situated physicians and professional associations in the Tarrant County area, felt compelled to join
Select and sign a PPSA. Plaintiffs alsp jolned 'Select begause they relied on Defendants’
representations that Select would work for and in the interest of the Select Physicians in
negotiating favorable contracts with Payors and help direct those physitians through the labyrinth
of managed health care, It is beliaved that approximately 2000 of the health care providers in the

» -
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Tarrant County ares entered PPSAs with Select.
19.  InOctober 1954, Selsot entered into & Litter of Agreement with Astna affiliates
(sl Actna affiliates and related companies involved in the varions transactions set out herein,
including, but not limited {0, Actna Health Mnmgiment, Ine., Southwest Heﬁm Plan, Inc., Actna
. Health Plans of North Texay, Inc. /bl Aetaa U.S, Healthcare shell be hersinafter referred to
. collactively as“Aetna”) whereby the partes agresd that Select would provide or srrangs for the
provision of medical services for Astua’s innured members in Tactant County (the “1994 |
Agreenent”). The 1934 Agreament also spacified that Select wonld be ths “Exclusive Pliysi;:ian .
Network” for Aetna’s members in the Tareant County srea for alimited period of fime, and it set
forth the fpe!'s that would be paid to Select Phyzicians for certain services. The excludsity p;cxiod
was to become effective “no fater than March ), 1995, and will téminata on thc'ﬁm_day of the'
pighteen (1R) month Transition Period" Aetna agreed tp use its best aﬂbrts 1o cms:tbe .
exclusivity pravisions to be effective as soon as possible after January 1, 1995,
' 20.  The 1994 Agreement elso provided for & specific term:
[Select] shall provide the services commencing January 1, 1995, and ending on the [est
day of the “Transition Period.” The Transition perind is an eighteen {18) month period
thit may commence at any timp after Dececabar 31, 1997, upon sixty (60) days® prior
written notice delivered by either party to the other that it is terminating the Provider
Agreements.
Accordingly, the 1994 Agreement ran from January 1, 1995, to & date no earlier than July 1,
1999, ' )
21.  Pursuant to the 1994 Agreement, two Notices of Payor Contract Offer -~ one for
Aetna’s PPO product and one for Aetna’s HMO product ~ (the “1994 Payor Offers”™), were

presented to the Select Physicigns, The 1994 Payor Offers were prepared by Defendunts and
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included the kay terms of the 1994 Agreement, including specific fes schedules and the following

A

term.

The 'agreemen' 1t tnay be terminated by either party-with eighteen months notice aoytime
after December 31, 1997, which provides 2 minkmutn term of four and one-helf years.

and;

Harris Methodist Select is the exclusive network provider of Aetna’s physician care in
~ Tamraut County. ’ .

Plaintiffs relied on the repmmt.aﬁom made by Pefendants inthe 1994 Payor Offers, especially
with respect o the fos hhedsilet, terms and the exchusvity in acospting then. H

. 22.. Underthe 1954 Astna HMO Payor Offes, Astra wabto pay 1 capitated fee to
Select base; on the number of Acins members who had designated 8 Select Physician as thelr

primary care physician (“PCP”). Select was o then distribute & portion of thess funds 10 the

Al

Select Physicians who did not opt out of the 1994 Payar Offers, and Defendants retained a
portion of the capitated fes for themselves. Selert was algb peid an administrative fes under the
‘MO Payar Offer based on the zuumber of members in thy area. Under the Acina FPO Payor
Offer, the parties agreed upon & set fes schadule for Select Physicians, and Agtas was to pey e
Select Physigign directly for any services performed in accordance with the fee schedule
established by Aetna and Select. Thus, Defendants derived intoms only from Select's share of the
Aetna HMO servicas and recsived nothing from the PPO serviced. '

23. Relyingon Dafeq;lanu’ repressntations of the 1994 Agreement in,the 1994 Payor
Offers, Plaintiffs, and other similarly situsted physicians described below s Class Memibers,
accepted both of the 1994 Aetnn Payor Offers despite the fact that fees for services were

considerably Jess than Seleot Physiclans had received for the same services in the past,
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Specifically, Plaintiffs accepted these 1994 Payor Offers bocanso the fus schedule was ‘
satisfactory, the contracts were exclusive and were guaranteed tinr at least 4 ¥4 years (i.e. at least
until Joly 1, 1995),  Select Physlcians Gincluding Plaintiffs) thersby becaroe the Exclusive
Phyaician Network for Actna’s insured memibers in Tarrant County and wure' able to cominue‘ to
treat their petients who were Astns insured members,

, 24.  Unbeknownst to Plaintiffs, Defendants began losing money operating under the -
199¢ Agreement, ‘Thus, i the Spring or Summet 671957 nm@ -
to renegotiate the 1994 Agretment, evan tlpugh the 1994 Agreement could not betexminat;d . |
qntil Tuly 1999 at the saxiiest by its terms, The newer uontmt tbgt resulted from-their
negotiations (the “1997 Agreement”) paid Select much more for its purely administrative ﬁx;lcﬁop
nd the Select Physicians much Isss for their sosual tedical services than under the 1994

. ' Agresment. Aetnp’s overall financial return on the HMO plan and PPO plan was increased, and
Select’s financiel retiirn under the HIMO portion increased. The only way this could be
gecomplished to the benefit of Astna and Select was to severely reducs payments to the only
people actually providing medjcal care - the Select Physician Network for Aetna’s insured
members. The 1997 Agreement, unfike the 1994 Agreement and 1994 Payor Offers, also required
& Select Physician to accept both the neiv Aetna PPO Payor Offer and the new Aetns HMO Payor

' Offer - & physician canld not pasticipate in one and not ths other, - »
v _ 25, Actna and Defendants nsgotiated the 1997 Agreement and agreed to cancel the

1394 Agreemsnt in sects}, without the knowledge or consent of Select Physicians, who were the
third-party bensficiaries of the 1994 Agreement. Sslsct Physicians did not Jearn that Defendants e
had renegotiated Select's agreement with Aetna un'u! after the fact. At that time, Dzfendants
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notified the Select Physicisns “of an impending change in ybur contract with Astne” gnd that the
renegotiation was done “i]n an effort to extend the current Select agreement with z}ama fi.e. the
1994 Agreemeat] which expires Docember 31, 1997," Defendants' representation 1o the Select
Physictaus ofth femination datsofthe 1994 Agreement was fls, as th eacten he 1994
. Agreement could bave terminated under ifs terms would have been July 1999, However,
. Plaintiffs Tater Jearped that Seloct's exclusivity agreement with Agtna did end December 31, 1997.
The limit pf the ucluuvny period was nof coriveyed to Select Physicians by Select in the 1954 ’
Payor Offers o a the summaries thereof prepared by Seloct. ST
_ 26,  Itwas not until July 8, 1997, thet Select Physicians Jearned the specifics of those
. porﬁczis ofthe 1957 Agresment that related to the Select Physicians, They leamed this -
* information when they reccived from Select two new Notice of Payor Contract Offers: one for the

-

Astns HMO prodact xnd one for the Astns PPO product (cpllectively referred to as the “1997
Payor Offers”). To protect their own financial interests at the expense of the Select Physicians,
Defendants chose to farminate a contract that was favorable to the Select Physicians and replace it
 with one that was considerably less favorsble to the physicians, but much more favoreble to

Defendants,
27.  Plaintiffs were asked to accept or reject the 1997 Agreement within 15 days of

receiving it. Afier receiving an extonsion of time to properly analyze the 1997 Payor Offers,

Plaintiffs, and other similarly situated Class Memibers defined below, informed Select on

September 19, 1997, that their contract with Select with respect to the 1994 Agreement was still

in effect, and that they expected to continue to be paid under the 1994 Payor Offer rates. Despite s

Pluintiffs’ response, Select and Aetna began prying Plaintiffs the Jower rates set forth in the 1997
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Agreement, beginning July 1, 1997, under protest by Plaintifl, OF courss, Plaitify, and other
similarly sityated Class Memberd, continuie to treat their patients v;vho ars Aetnz mémbers because
Plaintiffs do not bslieve that the m_ed,iaﬁ cars pravided to their patients sbou!d be compromised
just bwausenafendnnt-s arp not Jiving up to the terms of the obligetions thay 'agreed to,

28.  Plaintiffs repeatedly complained to Defendants shout the Defendants” failure to live

. up tt; the obligations everyone had agrcd.to in the 1994 Payor Agreements, Defendants
responded to Plainfiffs’ demands 1:1:! complaints with stall tactics, Finally, in November 1997,
Planti, though heir agent, NTSP; met with representatives of Defendans to discuss the Actas
gonﬁmﬂsagﬁn.1henuﬁﬁhgamuﬁuhdiﬁﬂ1na&ndun:oﬂbﬁnglﬂﬁmﬁﬁknéwﬁgpn-dﬂﬁnmn
from those found in the 1997 Payor Offers. The new terms were documented in 8 Memo of
Unde‘rstmdiné, but the agreement could not be finalized until Defendants received confirmation
from Aetna that the terms were.scceptable. That confirmation was supposedly received by
Defendants shortly thereafter, so Plaintiffs asked Defendants 1o begin preparing a proposed
contract to formalize a new agreement, _

29,  Since that time, Defendants have again responded with stall tactics, refused to live
up to the new agreement, and continued to refixse to live up to their obligations agreed 0 in the
original 1994 Peyor Offers, Plaintiffs mors re:;ent demands for Defendants tb zbide by the 1994
Payor Offers have also been rejected. Plaintiffs are thus left with no slternative but to bring these
claims against Defendants individually, es well as on behalf of the Class Membery described
below.

CLASSALLEGATIONS e

30.  This action is brought and mey properly be maintained as a class acuzin pursuant to
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the provisions of Rule 42(b)(1) and (4) of tho T'exas Rules of Civil Procsduze, Plaintiffy bring this
" action, on behalf of themsalves and others similar situated, as reptesentative members of the
following _;IDPOSG& class: i ‘
Al Physicians and their Profesional Asspcistiofs or Practice Groups (ncluding their
successors, agents and assigns) who are or were members of North Texas Speciality
Physicians and who had or have 1994 Payar Offer agreements with Select related to any
: Actna related health plan and/or have or had a Participating Provider Services Agreement
® with Hanis Methodist Select orMedical Select Management, .
31,  Excluded ﬁ'omthschs'sisemhnm any entity or person'who has a
controlling interest in Deﬁfldan;x’ operations; and any endtyin which Defendants have a
32,  The class of the Select Physicians amd their Professionsl Associations or Practice
Groups (including their snccessors, agents and assigns) who are or weré sembers of North Texas
Specielity Physicians and who had .or have 1994 Payor Oﬁ?r agreements with Select relatqd to
any Astna related health plan and/or have or had & Participating Provider Services Agreament
with Harris Methodist Select or Medical Select Management (“Class Members") are so numerous
that joinder of all Class Members is impracticsble under the standard of Tex. R. Civ. P, 42, At
 this time the number of Class Members is believed fo be in excess of 200,
33.  Common questions ?flaw and fact exist as to all Class Members and predominate

over any questions affecting only individual Class Metubers, Among the gquestions of law and fact

common to the Clags incinde the following: \
©+ WhetherDefendants violated ther idulary duty and duty of good fith and fer
. dealing to Class Members;

) Whether Defendants’ premature termination of the 1994 Agreement and
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renegofiation with Astna of the 1997 Agresment and their refitsal o abide by the

' obligations they had originslly agreed to bruched their 1994 Payor Offers with
" Class Members; '
’ Whether Defendants made mia‘qpmuﬁﬁo_m 10 Class Membz;n about the Astna
" sgreements and Payor Offers;
» Whether or not Defendams acted negligently; and -
. ‘Whether thclcttoronﬂssxom of Defendants wese done willfully, malmously,
freudulently, wantonly, oppressively or with an entire want of care and with
conscious indifference. : R

34, Plaintis’ ciplms are typical of the clakos of the Class Members, as all such claims
arise out of their membership in Seject and NTSP and the injury they suffered arising out of
Defendants’ common course of condupt as alleged hersin.

| 35.  Plaintiffs, as class representatives, will fairly and adequately protect the interests of
the class, bave np interest antagonistic to the Class Members, and will vigorously prosecuts the
claims in this 2ction, have retained competent and experienced cless litigation connsel, have
secured financial arvangements sufficient to-fund the class action, and have no interests
antagonistic to or in conflict with Class Members,

36,  The prosscution of separate actions by individual membars of the glass would
create a risk of inconsistent adjudications with respect to individual membirs of the class, which
would 2s & practical matter be dispositive of the interests of the other members not parties fo the
adjudicatons or substentially impair or impede their ability to protect their interests. Prosecution
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of separate actions by individal members of ths cless would elso astablish jncompatible standards
of conduct for the pasty cpposing the Clase Mecabers. S
37. By contrast, ths conduct of this sction as a class action prescnts fewer
mansgement difficulties, conserves the resources of the parties and the court sttm and protects
the rights of cach Class Member, Notics of the peadenty and any résolution of this action canbe
. provided to the Class Members by a combination of publication and individual nofice, based upon
records'm_intained by Defondants awdNTSP, |
38,  Aclass action is superior tp other availabls methods for the fair and efficient N .
adjudication of this controversy since joinder of all members of the class is impracticsble and the .
‘questions of law and fict common to the membérs of the class predominate over any guesﬁ:m,s
a'ﬂ'eut‘ing only individual members, There will be no real difficulty in the mansgement of this

. Auﬁcm A8 a class action.
BREACH OF FIDUCIARY DUTY
39.  Asevidenced by the PPSA, the duties and obligations sst forth therein and
described above, a special relationship of confidance and trust existed between Defendents and
the Select Physicians. Selest was promoted to Plaintiffs as being their agent who would negotiate
with Payors on their behalf. Fn fact, Select did so on behelf of Plaintiffs with other payors prior to
the 1994 Payor Offers. Therefore, 2 relationship of trust and confidence, and thys a fiduciary
relationship, existed at the time Plaintiffs entered into the 1994 Payor Offers, Plaintiffs were
justified in relying on Select to act in their best interest and to place their trust and confidence in Co
Select when they considered the 1994 Payor Oﬂ’a;. Plaintiffs trusted the representations made by
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Defendants in the 1994 Payor Offers and relied upon them in sccepting the offers and becaﬁﬁi:g.
the Exclusive Physician Network for A=stna’s mred members in Tarrant County.
40 Despite their ﬁdum.ry duty, Defendants failed to mct in the best' inta';:st of

| Plaintiffs with régud 1o tﬁblm Agreement and the 1994 Payor Offkrs and when éiven_ the

ppportunity, D,efea:dnnu tenegotiated the 1094 Ayeem,ent v;rith Actna before the agreement’s
* permissible terminstion Aats i manner that was to Deftodants’ gdvantage and Plaintifl’
detriment. Moreover, they did s0 in secret without nofifying or obtaining agreement of Plaintiffs
in advance. Defeadaats alo breached their Bduciary duy in negofiating the Payor Offers and by
fuiling to properly disclose the material terms of the igrme:tsjn_the?ayor Offers. ’
- 41,  Plaintiffs were damaged g3 a result ofDMnts';uﬁons.bemsa the
conpensation they Med for services rendered after July 1997 was much less then the feps they
had agreed to a8 proscribed inthe 1994 Payor Offers, which ware to be in effect 2t least unsl July
1995, Plaintiffs thus seek thess damages from Defendants in an amount that is within the
jurisdictional fimits of the Court. Plaintiffs also contend that Defendants® actions wers done
willfully and maliciously with the intent to bring finaneial benefit to Defendants at the expense of
Plaintiffs and other Sefect Physicians or with reckless disregard and conscious indifference o
Plaintiffs and Select Physicians.
BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING
42,  For the reasons explained sbove, Defendants also owed Plaintiffs the duty of good

faith and fair dealing. Defendants breached this duty with regard to the 1994 Agreement and the
1994 Payor Offers when they renegotiated the 1994 Agreement with Aetna bef§m the . v
agreement’s permissible terminstion dete in & manner that was to Defendants’ advantage and to
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Plaintiffs’ detriment, Defendants also breached this duty in pegotiating the Payor Offers and by
fmlmg 1o properly discloss the mtérial terms of the agreements in the Payor Offers.

43,  Plaintiffs were damaged as s result of Defendants’ actions because the
compensation Plaintiffs received for services rendered after July 1997 was much less than the fees
prescribed in the 1994 Payor Offecs, which were to be in effect uatil at least July 1999. PleintifSs .

. thus seak these éuna'sel from Dafendants in an amount that is vmhln the jurisdictiona! limits of
the Coust. Plaintiffy also contend that Defendants” actions were dons willfully and maliclously
‘with the intent to bring ﬁg:ncinlbeneﬁt to Defendants st the expense of Plaintiffs and lcfher Sclcpt
Physicians or-with reckless disragard and conscious indifferance to Plsintiffh and Select
Physicians, |

BREACH OF CONTRACT

44.  ThePPSA betwveen Defendants and Plaintiffs provides that any terms of 8 Payor
Offer that areapcepted by the Select Phiysician and are inconsistent with the PPSA amend and
supersede the PPSA. When Defendants entered into the 1994 Agreement with Astne, it operated
25 a general contract. Defendents then sent the 1994 Payor Offers to Plaintiffs paqniniqgtoxhe
1954 Agr,eunmt, and Plaintifis’ apceptance of these Payor Offers oparated as subcontracts. _
These subcontracts incorporated many of the same terms and conditions of the 1994 Agreement,
including the termination provision. Because that provision was inconsistent with the termination
provision in the PPSA, the provision in the Payor Offer/1994 Agreement controlled. Defendants
wese therefore unsbls to terminate the subcontracts with Plainsiffs urcil at least July 1999,
Nevertheless,:Defendants informed Plaintiffs that they were terminating the 1994 Payor Offers in
Tuly 1997 and breached those subcontracts by csusing Plaintiffs to cease being paid uﬁder the
catas or foe achdules eatablshed intha 1994 Payor Offics, Defendants thus breached both the
PLAINTIFBB: 25IGINAL'PETHION -PAGE 16 ‘
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PPSA and the 1954 Payor Offers, Plaintiffs lmva been damaged as a result of Defendants’ braach
mmamommatmaedathemimmumjumdimand limits of this Court. '
| - MISREPRESENTATION .
45, IJaﬁﬂnhun:tn&denﬁsn#n!ﬂuﬁaﬁon:ho!%ﬁnﬁﬁior?unhiadlndtznuﬁuded
information regarding the matters sef forth in this Petifion concerning material facts related to ghe
- PPSAs, the Aetma conuut: and :the.?ayor Oﬁ'm described hmln'. Such misrq;re'sentuﬁuns and
omissions wers made by Defedaps inthe course of Defeadants” businessand i ransactions i
which Defendana had 8 pecuniary interest for the guidance of Plaintiffs in then' business
" transactions. In this-connection, Defendants puparted to have, 4nd 41d have, supecior lcnuwledge
concerning the subject matter related to the nﬁmpruenuﬁom and/or omissions. When
. Defendants made such misrepresentations or omissions, Defendants dﬂwrlmaw ﬂmy were false
or mede thetn recklessly and/or negligently, In the altemative, Defendants did not exercise '
reasonable care or competente in obtaining, communicating or omitting the information,
Defendants made such statements and/or omissions with the jntent of inducing Plaintiffs to enter
into the transactions despribed hotein and such statements and/or misrepresentations were relied
upon by Plaintiffs to Plaintiffs’ substantia] injury and dzmage jn an amount far in excess of the
miniur jurisdictional limits of the Court.

46. By reason of the fact thet Defendunts knew that the misrepresentations were false
and the omissions were material or acted with reckless disregard thereto, the actions of
Defendants were willful and malicious and constitute conduct for which the law allows the
imposition of exemplary damages,

NEGLIGENCE
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47, Dcfendants owed 1 duty to Plaintiffis to exercisc reasonsble care in nogotiating,
- summanmg, conveying and dealing thh managed carg contw:u on bdulf of Plaintiffs.
Dcﬁendmtc brmhed the duty owed to Plaintiffs in thoss mattm with regard to the 1994 and

_ 1997 Agreements and the 1994 and 1957 Payor Offers, - _

48, As direct and privimats result of Defindants’ conduct, Plaiiti sustsined '

: subswml umny and damiags in an amobut fur in excess of the minium jurisdictional limits of the
Court. thuiﬁ also comd that Defendants’ wtions were done mﬁmously with thé ;ntent to .
bnngﬁnmcial bennﬁt 0 Dd’endnnta atihe expeass ofPJmﬁﬂ': and other Select Physicians pr
with rccldesu diswsud end conscious indifference to Plaintiffs and Selsct Physicians. o

- DAMAGES ,

49,  Asaresult of Defendants’ breaches and wrongful conduct, Plainfiffs have been
damaged in an amount that is-within the jurisdictional limits of this Court. Specifically, Plaintiffs
have been damaged by the difference between the amonnts due to them for services provided to
Actpa’s insured members under the 1994 Payor Offers less the amounts Defendants have already
paid Plaintiffs for services provided to Astna’s insured members. Plaintiffi are apecifically
lleging that all such Defendarty are being sued jointly and severally. '

ATTORNEY’S FEES

50.  Because of Defendants® breach and wrongfis! conduct, Plaintiffs have been
compelled to hire Thomipson & Knight, P.C. o prosecute this action on their behalf, and Pluintiffs
have agreed to pay 2 reasonable fea for those servicer, Pursuant to section 38.001 of the Civil
Practice & Remegies Code, Phaintiffs are entitled to recover their attomeys fees in this action -

because it invdve: claims pertaining to a breach of contract. Plaintiffs are also entitied to recover
attorneys fees and costs in this sciion should they prevall, pursuant o pasagraph 8.12 of the
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Forﬁesemsons. Phumﬁ nkthntl)eﬁndamhaated to appeat and wswerlm'e;u. nd

thatonthetria!ofﬂismua- Plnnnmmme;udgmentagmstmﬁndmﬂfonﬂ da.mgesm
an amount vﬁlhlndm Junsdlcuonll limits of this conrt, attornsys fes, prgludgmm intmat and
ppst-;udgmmt interest, punitive damages and guch other relief tb which they muy be entitled,”

R VR I

07155 0000¢ PW»OHB“H‘M’
L S
'

rumrmrs' OHGINALHTMON “PAGE 1Y
uuuunwomu

CONFIDENTIAL-FTC Docket No. 9312

Respectfully submitted,
THOMPSON & KNIGHT, P.C.

E. Michad] Skechan
Stats Bar No, 18174600

Jennifer P. Henry
Stats Bar No, 15859500

Jason B, Wrlie
State Bar No. 00797705

801 Chacry Street, Suite 1600
Fort Warth, Texas 76102
(817) 347-1700

Fax: (817) 347-1799
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5/5/2004 Trial - Volume 07

Q You mentioned prompt pay. What is
that?

A Well, that's another whole contractual
discussion point that really gets quite a bit of
attention. Prior to, again, the Texas legislature
stepping in and defining quite -- quite a bit more
clearly what prompt pay means in the State of
Texas, prior to that legislation taking effect,
prompt pay was pretty much whatever the contract
really wanted to say, and you had to sit down and
make sure you understood what each part of the
prompt pay definition meant for each payor that
came to you and said here's what I mean by prompt
pay.

0 Has NTSP run into difficulties with

payors concerning prompt pay?

A Yes.

Q Can you tell me which payors?

A CIGNA, Aetna, MSM, United to some
degree, Blue Cross on our -- on the PPO as well as
some of the -- several of the smaller PPO
companies.

0 Has NTSP had occasion to actually

commence litigation over prompt pay?

A Oh, yes. Yes, we have.

1652
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5/5/2004 Trial - Volume 07

Q In what circumstances?
A We instituted a class action suit

against MSM for inappropriate payment, lack of

paying promptly.

o) When was that lawsuit filed?

A Mid-1999.

Q And who was sued?

A MSM, Harris Methodist Select that
became MSM.

o) And where was that suit filed?

A Here in Tarrant County.

Q And you indicated that that was a

class action, is that correct?

A It was filed as a class action, yes.

Q What role did NTSP seek as part of
that class action?

A Well, we didn't seek a role. The
physicians came to us that were parties to a 1994
contract between themselves and MSM and said --
and basically informed us of the difficulties they
were having with that contract. At that time, we
were discussing risk contracts with both MSM --
for both Aetna and Harris with MSM.

MR. ZANG: Objection, Your Honor,

relevance and hearsay.
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5/5/2004 Trial - Volume 07

Q Was there any other contractual
disputes that NTSP had with CIGNA?

A We -- we had several contract
implementation problems with how the fee schedules
were loaded. There would be a change in the fee
schedule as called for by the contract. CIGNA
would acknowledge that, indeed, the -- the change
was appropriate and then 60 to 90 days later, we
would find when we received the EOBs that, indeed,
the change had never occurred.

Q What is an EOB?

A Explanation of benefits. It -- it
accompanies the checks you get from a plan.

0 Please state whether or not NTSP
considered that to be a breach of contract.

A We did.

Q Did NTSP take any steps concerning

that breach?

A We did.
Q What steps did you take?
A We brought it to CIGNA's attention and

asked for them to resolve it on both the HMO and

the PPO.
Q Did they do so?
A In the long run they did, yes.
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5/6/2004 Trial - Volume 08

Children don't use a lot of health care services.
We don't provide that -- that element of the risk
distribution is not part of our patient population
because we only do adults, and I say "only." With
rare exceptions, do adults. Our population is --
doesn't index to 1, it indexes to 1.1. 1In some
cases, it's been as high as 1.17.

0 We were talking about the dispute
between -- I'm sorry, you were talking to
Complaint counsel about the dispute between CIGNA
and NTSP about using current rates. Do you recall
that?

A I do.

o) Was there a contract in place between

CIGNA and NTSP that required current rates?

A We believe so, yes.
Q Which one was that?
A It would have been -- well, that --

that was my point of confusion. I'm not sure what
amendment to the LOA might have covered that, but
it came out of our discussions on one of those
instances.

Q Was the dispute that was going on
between CIGNA and NTSP about using current RBRVS a

contractual dispute?

1979
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5/6/2004 Trial - Volume 08

A Yes, sir.

MR. HUFFMAN: Your Honor, you'd asked
what the deposition exhibits were for
Dr. Van Wagnér. That would be CX11§4 through
CX1197.

JUDGE CHAPPELL: Thank you.

MR. HUFFMAN: That's all the redirect
I have, Your Honor.

JUDGE CHAPPELL: Any recross based on
redirect?

MR. ZANG: No, Your Honor.

JUDGE CHAPPELL: Thank you, ma'am.
You're excused.

(The witness stood aside.)

JUDGE CHAPPELL: Next witness?

MR. HUFFMAN: Yes, Your Honor, I'd
like to call Dr. Robert Maness to the stand.

Oh, I'm sorry. Beforé we do that, we
have an exhibit matter before we call him.

JUDGE CHAPPELL: All right.

MR. KATZ: I just wanted to make it
clear for the record, Your Honor, in preparation
for Dr. Maness' testimony, there's some exhibits
that had not yet been admitted into evidence. We

provided a copy to Complaint counsel. They have

1980
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[PUBLIC RECORD]

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

IN THE MATTER OF
Docket No. 9312

NORTH TEXAS SPECIALTY PHYSICIANS,
A CORPORATION.

DECLARATION OF PAUL GRANT, M.D.

STATE OF TEXAS §
COUNTY OF TARRANT g

I, Paul Grant, M.D., do hereby declare and state as follows:

1. I am over the age of eighteen (18) years, am of sound mind, have
never been convicted of a felony or a crime involving moral turpitude, and am in
all other ways fully competent to make this declaration. I have personal
knowledge of the facts set out herein and they are true and correct.

2, I am the Vice President of the Board of North Texas Specialty
Physicians (“NTSP”) and Chairman of the Finance Committee. As Vice President
and Chairman of the Finance Committee as well as a participating physician of
NTSP, I am familiar with the general business operations and contracting
practices of NTSP, the relationship between NTSP and its participating
physicians, and the effect of NTSP’s contracting practices on the participating
physicians.

3. If NTSP is required to terminate the non-risk contracts that are
made available through NTSP to its participating physicians, that will also

terminate each participating physician from the contracts. This termination will

disrupt the physicians’ medical practices as well as the operation of health plans

10f1



and patient care covered by these contracts. Further, termination of these
contracts will cause financial harm to the participating physicians.

4. If NTSP were to terminate their contracts, thousands of patients
would, depending on their health care plan, either have no access to certain
physician services or have access to those physician services at a substantially
increased cost to the patient. These patients’ non-access or limited access to
physician services will cause financial harm to the physicians and patients as well
as affect health plan networks and patient care.

5. Requiring NTSP either to choose not to be involved in contracting
or to sign and messenger all payor contracts effectively blocks NTSP from
focusing its resources on its spillover business model, therefore presenting a
significant danger to NTSP’s reputation and continued viability as well as hurting
NTSP’s efforts to increase efficiency and quality of health care. Further, this
restriction on NTSP’s contracting and prevention of the effective operation of a
spillover model will adversely affect physician relationships with each other and

with payors and also will adversely affect patient care.

This declaration supplements the testimony I have already given in this
proceeding.

I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the
foregoing is true and correct and that this declaration was executed on December

20, 2005, at Fort Worth, Texas.

Paul Grant, M.D.

007155 000034 DALLAS 1969864.1
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5/11/2004 Trial - Volume 10

per thousand, are we talking about hospital days?

A Yes.

Q All right. 1Is PacifiCare right now
trying to grow its network in Tarrant County?

A Yes.

Q Okay. How are you going about trying
to grow your network here in Tarrant County?

A One would be through NTSP. One would
be taking a list of available doctors through the
board of Medical Examiner's website, targeting
them directly, sending contracts through the mail,
following up.

Q Okay. But you would view NTSP as a

part of how you'd go about growing your network in

the metroplex?

A Yes.

Q Are you looking at this time to expand

or contract or maintain the same relationship with

NTSP?
A Maintain the same.
Q Have you ever considered or referred

to NTSP as your top performer in the metroplex?

A Yes.
Q And has that been -- been true?
A Yes, in the overall context, yes.
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5/11/2004 Trial - Volume 10

similar reports like this?

A Right.

Q Do you know if anyone within
PacifiCare has ever raised any questions about the
reliability of the data provided in Exhibit RX1846

or similar type documents?

A No.
Q Let me back up and ask you a follow-up
question.

You talked earlier about NTSP being
your top performer in the metroplex. I want to
make sure I'm clear. Were you talking about risk,
fee-for-service or both on-an overall basis?

A Say on an overall basis.

Q So that would be both for risk and for
fee-for-service?

A Yes.

MR. KATZ: That's all the questions I
have at this time, Your Honor.

JUDGE CHAPPELL: Cross?

MR. WIEGAND: Yes, Your Honor.

JUDGE CHAPPELL: Go ahead.
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412912004 Trial - Volume 03 (Public)

along.
BY MR. AGARWAL:

0 Mr. Roberts, were Aetna's costs
affected by the termination of the contract with
NTSP?

A I can't answer that question about
that single entity.

Q Why can't you answer that question?

A Because over that same one-year
period, we also had 1200 physicians that were in
the process of changing reimbursement structures
as well, so we never went back to determine if the
1200 physicians were the driver of the changes in
those costs or the 200 that were part of NTSP.

MR. AGARWAL: Your Honor, if I could
just have a moment to confer with counsel?

JUDGE CHAPPELL: Go ahead.
BY MR. AGARWAL:

Q And, Mr. Roberts, does Aetna currently
have a contract with NTSP?

A No.

MR. AGARWAL: Nothing else at this
time, Your Honor.
JUDGE CHAPPELL: Cross-exam?

MR. HUFFMAN: Yes, Your Honor.
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman
Thomas B. Leary
Pamela Jones Harbour
Jon Leibowitz

In the Matter of

North Texas Specialty Physicians, Docket No. 9312
a corporation.

ORDER GRANTING MOTION FOR
- STAY OF FINAL ORDER PENDING JUDICIAL REVIEW

North Texas Specialty Physicians (“NTSP”) has moved that the Commission grant a stay
of the Final Order issued in this proceeding pending judicial review of the Commission’s
decision. NTSP is filing a petition for review of the Commission’s decision in the U.S. Court of
Appeals for the Fifth Circuit. The Commission has determined to grant NTSP’s motion. NTSP
has made the requisite showing under the four factors the Commission is to consider in granting
a stay: likelihood of success on appeal, irreparable harm absent a stay, lack of harm to others if a
stay is granted, and that the stay is in the public interest.

Accordingly,
IT IS ORDERED THAT the Final Order entered by the Commission on November 29, 2005, is
hereby stayed effective upon NTSP’s filing of a petition for review and remaining in effect until

90 days after the U.S. Court of Appeals for the Fifth Circuit vacates the Final Order or otherwise
issues a decision ruling on the petition for review.

By the Commission.

Donald S. Clark
Secretary

ISSUED: December _, 2005

1968886.5



