
UNITED STATES OF AMERICA 
FEDERAL TRADE COMR.IISSIOX 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

Iii the h'lalalter of 

BASIC RESEARCH, LLC 
A.G. WATERtlOUSE, LLC 
KLEIN-BECKER USA, LLC 
NUTK4SPOKT, LLC 
SOVAGE DERiiALOGIC LABORATORIES, LLC 
BAN, LLC di'b/a BASIC RESEARCH, LLC 

OLD BASIC WSEARCW, LLC, 
BASlC RESEARCH, A.G. bJJ_4TERHOUSE, 
I<LEfi-BECICER USA, 1UXTRA SPORT, and 
SOVAGE DERVSALOGIC LABORATORIES 

DE3XIS GAY 
DANIEL B. MOCVREY d 'b/a L4MERICAN 

PHYTOTHER-4PY RESEARCH LABORATORY, and 
MITCHELL I<. FRIEDLANDER, 

Respovldeints. 
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ORDER ON RESPONDENTS' MOTION IN LL1.IIrYlrE 
TO PRECLUDE RELIANCE ON OR USE OF "FACIAL ANALYSIS" 

Or1 January 3 1, 2005, Respondents filed a rnotio~i in lzt?zzrze to preclude reliance on or use 
of "fac~al analysis" to prove claims allegedly implied by the advertisements at issue in this case. 
Colnpla~nt Cv~liisel iiled its opposition on Febnrary 11.1005. For tlie reasons set forth below, 
Respo~ldents' n io t~o~i  is DENIED. 

Respondents state [fiat at the lieart of tlie clarms agamst Respo~ideftts are the allegedly 
il~ipl~cd c la l i~~s  ~Iiat the challensecl products cause or result 111 ""rprd" or ""s~bstantial" ueight 
loss. Respolidelits assert that Compla~nt Counsel proffers nothing except its own judLmer7Lt, and 
tlie oplnron of trs proffired expert, Michael Mazls, to prove that such claims are i q l i e d  by the 
cl-ldllenged trt~sements. Resporidents f~trther assert that because the allegedly lmplied claims 
are nettllcr "-self-e\i~dent" nor "reasonably clear" on the face of the ad~ert~sements, Complamt 
Coirnsei 1s ndt eritltled to re14 suleiy on ~ t s  own "facial analysis" or that of rts proffered expert. 



Accortlingly, Respondeiits seek to preclude sucli reliance. 

Complarilt Couiisel asserts that Respondents are seeking tlie liiglily urrusual step of 
preclrrding Coiilplamt Couiisel from malting arguments about the plaiii meaning of the 
challenged aclvertiseineiits. Complaiiit Counsel further asserts that the Administrative Law Judge 
has tlie authority to draw conclusions about the rneaning of tlie challenged ads iii this case based 
up011 rts own facial analysis of tlie ads. Thus, Coiiiplaint Counsel argues tliat it s l ~ o ~ ~ l d  iiot be 
precluded fi-om arguing its positioii. 

The relief soright by Respo~ideiits is iiot immediately apparent, as Respoiidents fafled to 
attacli a proposed order, as required by Cominissioli Rule 3.22(b). However, Respondents did 
indicate. in tlie coiiclusion of their inotion that "Comnplaint Counsel should not be entitled to use 
or rely upoil a 'facial aiialysis' to prove the existelice of implied advertising claims in this case 
because the ~incoi~tuovei-ted evidence sliows that no such claims are reasoilably clear on the face 
ofthe advertiseinelits for the Products at issue." Motion to Preclude Facial Analysis at 30. 
Respondeiits' motion appears to seek to preclude Complaint Counsel from presenting evidence 
about the very issue that m~lst be decided after receipt of the evidence in this case. Jideed, 
whether such claims are reasonably clear on tlle face of the challenged advertisements is a factual 
issue to be detenniiied after the evideiitiary hearing. Tlius, this camiot be a basis for precluding 
Coinplalnt Co~lrisel h n i  preseiiti~ig ev~dence in s~lpporr of its position. 

Respoiideiits have iiot presented an adequate basis for precluding Coinplaint Co~~nse l  
Gom relqiiig on or usiiig a 'Yacial aiialysis" to try to prove claims allegedly implied by the 
advei-tisenients at issue. Accordii~gly, Respondents' motion is DENIED. 

Date: December 1 ,  2005 

geplien J: h f c ~ u i g  
Chief Admiiiistrative Law Judge 


