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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D.C.

In the Matter of

BASIC RESEARCH, LLC
A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
SOV AGE DERMALOGIC LABORATORIES, LLC
BAN LLC d//a BASIC RESEARCH LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, NUTRA SPORT, and
SOV AGE DERMALOGIC LABORATORIES

DENNIS GAY
DANIEL B. MOWRY d/b/a AMERICAN

PHYTOTHERAPY RESEARCH
LABORATORY, and

MITCHELL K. FRIEDLANDER,
Respondents

PUBLIC

Docket No. 9318

RESPONDENTS' MOTION TO EXCLUDE A WITNESS AND FOR SANCTIONS
OR. IN THE ALTERNATIVE. FOR SANCTIONS AND FOR LEAVE TO

REOPEN DISCOVERY FOR A LIMITED PURPOSE

Pursuant to Rule 3.38(a) ofthe Commission's Rules of Practice, 16 C.F.R. §

3.38(a), Respondents Basic Research, LLC; A.G. Waterhouse LLC; Klein-Becker USA

LLC; Nutrasport, LLC; Sovage Dermalogic Laboratories, LLC; Ban, LLC; Dennis Gay;

Daniel B. Mowrey d//a American Phytotherapy Research Laboratory; and Mitchell K.

Friedlander (hereinafter the "Respondents") respectfully move for an order: (1) to

exclude Dr. Steven B. Heymsfield (hereinafter "Complaint Witness") for his testimonial

lack of candor and wilful non-disclosure of information responsive to discovery and (2)

to impose sanctions (in the form of a formal reprimand) against each of Complaint
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Counsel individually for their complicity in and condonation of the wrongful withholding

of information responsive to discovery. If the Presiding Officer elects not to exclude the

Complaint Witness, Respondents seek, in the alternative, (1) the aforementioned

sanctions and (2) leave to reopen discovery for the limited purpose of investigating all

matters germane to: (a) the failure ofthe Complaint Witness to disclose to Respondents

the existence of six fraudulent studies co-authored by him; (b) the generally accepted

standards for listing of publications on a scientist's currculum vitae; ( c) the ethical

responsibility of a co-author of scientific works to disclose fraudulent data in those

works; (d) the supervisory responsibility of a senior scientist co-author (here,

Heymsfield) for a junior scientist co-author's (here, Darsee's) work; and (e) the extent to

which Heymsfields August 30, 2005 testimony raises questions of his scientific

integrty, reliability, and independence that may impugn the competence and reliability of

his scientific opinion.

In accordance with Commission Rule 3.22(f), 16 C.F.R. 3.22(f), Respondents'

Counsel has conferred with opposing counsel in good faith in an effort to resolve via

mutual agreement the issues raised by this motion and has been unable to reach such an

agreement. A signed statement documenting the conference is attached as Exhibit 1. The

grounds for this motion are set forth below.

I. PROCEDURAL HISTORY

The Presiding Offcer entered a scheduling order on August 11,2004. In

paragraph 1 1 of that order he required:

At the time an expert is first listed as a witness by a party, the listing party
wil provide to the other pary: (a) materials fully describing or identifyng
the background qualifications of the expert witness, a list of all
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publications, and all prior cases in which the expert has testified or has
been deposed. (Emphasis added.)

Immediately preceding the second deposition ofHeymsfield, he supplied a list

presenting cases omitted from his initial case listing. That late disclosure led his Honor

to issue an order requiring Heymsfield to appear for a third deposition. In his Honor's

March 15, 2005 Order on Respondents' Motion to Strike Expert Witnesses and for

Sanctions and Other Relief, the Presiding Officer found the Complaint Witness to have

failed timely to list a number of cases in which he testified over the last thirty years. That

March 15 Order reads in pertnent part:

After his first day of deposition testimony, Heymsfield reviewed his
records and determined that he failed to list a number of cases that he had
testified in over the last thirt years. Opposition at Ex. 6. An updated list
was provided to Respondents immediately prior to this second deposition.
Opposition at 24-25. Since his second deposition, Complaint Counsel has
produced a copy of Heymsfields tral testimony in connection with FTC
v. SlimAmerica, 77 F. Supp.2d 1263 (S.D. FI. 1997). Notice at 1. This
information should have been provided to Respondents in a timely
fashion. Complaint Counsel acknowledges the error and has offered to
make Heymsfield available for an additional four hours of deposition
testimony. Notice at 3. Ths should be more than enough time to allow all

Respondents to complete their deposition of Heymsfield and to remedy
any har from the delayed disclosures.

At his August 30 deposition, Heymsfield begrdgingly admitted withholding

additional information. Despite the August 11 Scheduling Order requirement that he

provide Respondents "materials fully describing or identifyng (his) background (...) and

a list of all publications(.. . )," Heymsfield revealed for the first time on August 30, 2005

that he did not list on his curriculum vitae (and he did not otherwise give to Respondents)

six publications he co-authored with John Darsee that were based on fraudulent data and

were rescinded by the publications in question for the fraud. See Aug. 30, 2005 Depo. at

462-463, lines 24-25; 2-9. He admitted that he did not supply Respondents with any of
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the six studies, Aug. 302005 Depo. at 462, lines 5-22. He also admitted that he informed

Complaint Counsel of the existence of the six fraudulent studies and his involvement in

them when first retained by Complaint Counsel in this case, as well as in prior cases. See

Aug. 30,2005 Depo. at 658-660, lines 13-25; 2-25; 2-6; 655- 657, lines 10-25; 2-25; 2-

16.

II. ARGUMENT

FTC Rule of Practice 3.38 provides that "it shall be the duty of parties to seek,

and Administrative Law Judges to grant, sanctions or other appropriate relief as may be

sufficient to compensate for failure to disclose documents as ordered." The facts arising

in Heymsfield's August 30, 2005 deposition amply justify sanctions against Heymsfield

and Complaint Counsel along with additional relief. As explained in detail herein, Dr.

Heymsfield intentionally withheld from Respondents for over a year the fact of his co-

authorship of the six fraudulent studies in violation of the Presiding Offcer's August 11,

2004 Scheduling Order. Moreover, Complaint Counsel are complicit in and have

condoned that wrongful witholding.

Heymsfield is a professional witness for Complaint CounseL. He has been

retained by Complaint Counsel in numerous prior proceedings. Heymsfield testified that

he informed Complaint Counsel of the six studies and the fraud at the time of his

retention in this case. Indeed, according to Heymsfield, he apprised Complaint Counsel

in prior cases as welL. See Aug. 30, 2005 Depo. at 658-660, lines 13-25; 2-25; 2-6.

The wrongful withholding of the fraudulent studies is not an isolated event, but

indicative of a general lack of candor. Heymsfield's answers to many questions posed in

the August 30, 2005 deposition are halting, evasive, and incomplete. The overall
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misconduct warrants exclusion of this witness. The facts presented in detail infra also

warrant the requested sanction of a reprimand by name of each of Complaint CounseL.

If exclusion is not ordered, Respondents seek the aforementioned sanctions along

with a determination by the Presiding Officer that adverse inferences are warranted

against Heymsfield for his wrongful withholding and lack of candor. In addition,

Respondents ask that his Honor order discovery reopened for the limited purpose of

affording Respondents: (I) the opportnity to depose Heymsfield for one day, not to

exceed seven hours;J (2) the opportnity to depose and obtain documents from all other

witnesses who have knowledge of Heymsfields involvement in the co-authorship of the

six fraudulent Darsee studies and of the truthfulness of his August 30, 2005 testimony;

(3) the issuance of an order to Heymsfield compellng him under penalty ofpeijury to

provide Respondents with a complete list of all materials in his files or under his control

relating to his co-authorship of the six fraudulent Darsee studies.

As is shown by the deposition transcrpt that follows, Heymsfield has engaged in

wilful non-disclosure of information required to be supplied by the August 1 1, 2004

Scheduling Order and in halting and evasive testimony concering his involvement in the

six fraudulent studies, his subsequent statements to the press about the fraud, and his

relationship with Emory Univerity after the fraud was discovered. Those acts of non-

disclosure and evasiveness reveal a lack of candor, if not outright mendacity, that renders

him incapable of being relied upon to testify trthfully at hearng.

i The scope of that deposition should include all facts and circumstances germane to (i) the failure of

Heymsfield to disclose to Respondents the existence of six fraudulent studies co-authored by him; (2) the
generally accepted stadards for listing of publications on a scientist's currculum vitae; (3) the ethcal
resonsibility of a co-author of scientific works to disclose fraudulent data in those works; (4) the

supervisory responsibilty of a senior scientist co-author (here, Heymsfield) for a junior scientist co-
author's (here, Daree's) work; and (5) the extent to which Heymsfield's August 30,2005 testimony raises
questions of his scientific integrty, reliability, and independence that may impugn the competence and
reliability of his scientific opinion.
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Heymsfields testimony reveals that he apprised Complaint Counsel of the

documents in question at the time of his retention in this case and in prior cases and that

he and Complaint Counsel neither disclosed the existence of the documents nor produced

them to Respondents. That complicity by Complaint Counsel in condoning and

facilitating the wrongful non-disclosure falls far beneath the minimum standards of

ethical conduct expected of governent attorneys. On December 9,2004 the AU

granted Complaint Counsel's motion for a protective order and quashed that portion of

the subpoena that required Heymsfield to produce copies of his published studies.

However, the fact that Heymsfield did not have to submit actual copies does not excuse

him, or Complaint Counsel, from failing to comply with his Honor's prior August 11,

2004 Scheduling Order that required all materials "fully descrbing his (Heymsfield's)

background" and "a list of all publications." Those materials and that list necessarily

require revelation of the six fraudulent Darsee studies.

Moreover, at his Januar 11, 2005 deposition, when asked his reasons for leaving

Emory University, Heymsfield said there was no reason other than "enormous

opportnity" prompting his depare from Emory (in direct contradiction to his

published statements in The Scientist that Emory University "asked me to leave,"

"considered me an eyesore," had "taken (me) off the ladder to the sky," and had made it

"obvious" that "there would be no promotions or opportnities." See infa at 17-18.

When the question as to the reasons for his deparre was repeated again, Heymsfield

reiterated that there was no other reason compelling his departre from Emory, in direct

contradiction to his published statements that Emory University considered him a pariah
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after the discovery of the six fraudulent Darsee studies.2 This incident once more

underscores the profound questions relating to Heymsfields lack of candor during the

course ofthis proceeding.

The veracity of a witness is always in issue. Proof of wilful non-disclosure of

material and damaging facts and documents support witness exclusion, particularly in the

case of an expert. An untrustworthy expert can mislead and beguile the Presiding Officer

who, like counsel, looks to expert opinion with lay eyes. That misleading testimony can

lead to a miscarage of justice. Presiding Officers, paricularly in FTC deceptive

advertising cases, often place trst in the reliability and veracity of expert testimony in

forming ultimate conclusions on the extent to which health benefit representations are

backed by competent and reliable scientific evidence. Thus, when presented with direct

evidence oflack of candor and purposeful witholding of material (and damaging)

information that goes to the veracity and reliability of the expert, the Presiding Officer

must protect the integrty of the administrative trth-seeking process by excluding the

witness from testifyng. Given evidence ofHeymsfields wilful non-disclosure and

2 See Januar I 1,2005 Depo., at 204, lines 10-17:

Q. You left Emory University, what? '84?
A. '86.
Q. '86. And anything in paricular that prompted you to leave Emory University and join St.
Luke's?
A. Same thing. Enormous opportty.

Q. Any other reason?
A. No.

Compare August 30, 2005 Depo., at 630, 631, lines 14-25,2-5:
Q: Let me show you what's been marked as Exhibit 20, correct. Are you familiar with a
publication "the scientist"?
A. Yes.

Q. Ths is Volume One, Issue 13, May 18, '87.
A. Yes.

Q. Down at the bottom, last full paragraph it says, and quotig you, "The response was that
Emory asked me to leave; my grats dred up. I was tenured, so they couldn't fire me. But they
definitely considered me an eyesore. I was set aside-taken off the ladder to the sky. It was
obvious there would be no promotions or opportnities." See Exhibit 4.
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halting and evasive testimony, the Presiding Officer cannot place trust in him to be

honest and unbiased.

Commission Rule 3.38 governs the discovery process in an administrative

proceedings, including sanctions imposed for failure to disclose requested evidence. At

the center of the Presiding Offcer's inquiry is the determination of whether the failure to

disclose responsive records is deliberate and willfuL3 Upon finding the misconduct cited

above, the Presiding Officer may order appropriate relief to remedy the injury caused.4

The sanctions available are enumerated in Rule 3.38(b), 16 C.F.R. § 3.38(b), although his

Honor is free to impose additional punitive measures tailored to address the gravity of the

offense committed. Specifically, Rule 3.38(b) provides:

If a party or an officer or agent of a pary fails to comply with an order, including
an order (. ..) for the production of documents, (...) the Administrative Law Judge
or the Commission, or both, for the purpose of permitting resolution of relevant
issues and disposition of the proceeding without unnecessary delay despite such
failure, may take such action in regard thereto as is just, including but not limited
to the following:

(1) Inference that the admission, testimony, documents or other evidence
would have been adverse to the pary;

2) Ruling that for the purposes of the proceeding the matter or matters
concerning which the order or subpoena was issued be taken as
established adversely to the party;

(3) Ruling that the pary may not introduce into evidence or otherwise
rely, in support of any claim or defense, upon testimony by such pary,
officer, or agent, the documents or other evidence;

(4) Ruling that the pary may not be heard to object to introduction and use
of secondary evidence to show what the withheld admission, testimony,
documents, or other evidence would have shown;

(5) Ruling that a pleading, or par of a pleading, or a motion or other
submission by the pary, concerning which the order or subpoena was

3 In the Matter ofVerrazano Trading Corp., 1976 FTC Lexis 390, 400-401 (April 16, 1976).
4 Id. at 40 I .
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issued, be stricken, or that a decision of the proceeding be rendered against
the party, or both.s

Moreover, Rule 3.38(c) provides:

It shall be the duty of parties to seek, and Administrative Law Judges to grant,
such of the foregoing means of relief or other appropriate relief as may be
sufficient to compensate for the withheld testimony, documents, or other
evidence.

Complaint Witness has engaged in willful misconduct by failing to disclose

information required by the August 11 Scheduling Order (specifically by failing to

disclose truthfully and fully his participation in and knowledge of six fraudulent studies

that he co-authored). Those purposeful acts of non-disclosure by a professional FTC

witness are in direct violation of the Scheduling Order. They go to the hear of

Heymsfield's credibility and reliability as an expert. They are a repeat offense. In his

March 15, 2004 order, the Presiding Offcer held certain documents produced by FTC

immediately prior to Heymsfield's second deposition to be wrongfully withheld and

required that Heymsfield testify for four additional hours. That pattern of non-

compliance taints the administration of justice and intereres with the Respondents'

ability to present their defense.

The protective order granted on December 9, 2004 al~ost succeeded in insulating

Complaint Counsel from having to account before the Presiding Offcer and Respondents

for Complaint Witness' questionable academic and professional practices. The gravity of

the non-disclosure and the seriousness of the misconduct give rise to the question of

whether Complaint Counsel, then aware of the fraudulent studies, endeavored to evade

detection of the studies altogether. Such action severely undermines the trth-seeking

516 C.F. R. § 3.38(b)(I)-(5).
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process and further suggests conduct beneath minimum standards of ethics for

governent counseL.

III. PERTINENT FACTS

The following facts were first revealed at the August 30, 2005 deposition:

1. Heymsfield co-authored six studies published in the peer-reviewed literatue

with co-author John Darsee. Those studies are:

a. Darsee JR, Heymsfield SB. Decreased myocardial taurine levels and
hypertaurinuria in a kindred with mitral-valve prolapse and
congestive cardiomyopathy. (retracted by Heymsfield SB, Glenn JF.
In: N Engl J Med 1983; 308:1400). N Engl J Med 1981; 304:129-35.

b. Darsee JR, HeymsfieId SB, Nutter DO. Hypertrophic cardiomyopathy

and human leukocyte antigen linkage: diferentiation of two forms of
hypertrophic cardiomyopathy. N Engl J Med 1979;300:877-82.

c. Darsee JR, DO Nutter, LC Hopkins Jr and SB Heymsfield.

Neurogenic skeletal myopathy in patients with primary
cardiomyopathy. (retracted by Nutter DO, Hopkins LC Jr, Heymsfield
SB. In: Circulation 1984 Jan;69 (1):202)

d. Darsee JR, Heymsfield SB, Miklozek CL. Cirrhotic cardiomyopathy:

the hyperdynamic-unloaded-failing heart. Circulation 1979;60(suppl
11):38 .

e. Darsee J, Mikolozek C, HeymsfieId S, et al. Mitral Valve Prolapse
and Ophthalmoplegia. A Progressive Cardioneurologic Syndrome.
Am Int Med 1980; 92: 735.

f. Darsee JR, Fulenwider JT, Rikkers LF, Ansley JD, Nordlinger BF,

Ivey G, Heymsfield SB. Hemodynamics ofLeVeen shunt pulmonary
edema. An Surg. 1981 Aug; 194(2):189-92.

2. Heymsfield did not list any ofthose studies as published aricles on his

curriculum vitae. Aug. 30,2005 Depo. at 451-452, lines 23-25; 2-12. See

Exhibit 2.

3. Neither Heymsfield nor Complaint Counsel supplied Respondents with a list

containing the six studies, or with the studies themselves.
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4. The six Darsee studies were withdrawn from publication upon proof that the

data relied on in the studies were fictitious and fraudulent. Aug. 30, 2005

Depo. at 452-453, lines 20-25; 2-3.

5. Heymsfield at the time the fraud was revealed was a tenured professor at

Emory University. Aug. 30,2005 Depo. at 452, lines 7-12.

6. In The Scientist Heymsfield was quoted as saying: "The response was that

Emory asked me to leave; my grants dried up. I was tenured, so they couldn't

fire me. But they definitely considered me an eyesore. I was set aside - taken

off the ladder to the sky. It was obvious there would be no promotions or

opportities." See Exhibit 3.

7. Under examination, Heymsfield would not admit, but would also not deny,

having made the statement quoted in the enumerated paragraph immediately

above. Aug. 30, 2005 Depo. at 632-634, lines 3-25; 2-25; 2-10.

8. Heymsfield left his position as Associate Professor of Medicine at Emory

University School of Medicine in 1986, after revelation of his co-authorship

of the six fraudulent Darsee studies.

8. Under examination, Heymsfield admitted that when first contacted by

Complaint Counsel he revealed the studies and the fraud to them. Aug. 30,

2005 Depo. at 658-660, lines i 3-25; 2-25; 2-6.

9. Under examination, Heymsfield admitted he has previously informed

Complaint Counsel of the studies and the fraud when retained in other FTC

proceedings. Aug. 30, 2005 Depo. at 655- 657, lines 10-25; 2-25; 2-16.
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10. Under examination, Heymsfield admitted that the fabricated facts that were

used in each of the six studies were produced by John Darsee, a medical

student at Emory University, where Heymsfield taught and with whom he

collaborated in writing all six articles. Aug. 30, 2005 Depo. at 462-463, lines

24-25; 2-9.

11. Neither Heymsfield nor Complaint Counsel informed Respondents of the six

fraudulent Darsee studies before Heymsfield begrdgingly admitted co-

authorship of them in his August 30, 2004 deposition. Aug. 30, 2005 Depo. at

453, lines 6- 15.

12. Under oath, Heymsfield refused to admit any specific responsibility for the six

fraudulent Darsee studies he co-authored and (1) would neither admit nor

deny any adverse actions or inferences against him from colleagues at Emory

and (2) would neither admit nor deny communicating the statement in The

Scientist (above). Instead, he testified haltingly and evasively to the questions

asked. Aug. 30, 2005 Depo. at 632-634, lines 3-25; 2-25; 2-10.

A. FAILURE TO DISCLOSE MATERIAL DOCUMENTS AND FAILURE TO
TESTIF TRUTHFULLY

The following are relevant excerts from Heymsfields August 30,2005

deposition:

1. Heymsfield begrdgingly admitted that he did not list the six fraudulent

Darsee studies that he co-authored.

a. A: "(...) There might be something, something I've published that's

not there for, you know, for reasons of error, but not to omit anything.
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If a paper, for example, there were several papers that were retracted a

number of years ago, those papers are not on my CV."

b. Q: "What papers are those?"

c. A: "There was a set of papers wrtten by a student at Emory

University, where I was a professor, and some of the information then

was later found to be falsified. That group of papers was retracted

from the journals and they are not on my CV." Aug. 30, 2005 Depo.

at 451-452, lines 23-25; 2-12.

2. Heymsfield acknowledged that an investigative committee found the data for

the studies to be fabricated by a co-author.

a. A: "(...) it was discovered he had fabricated some data at Harard, and

when an investigative committee was set up it was found that some of

the data he worked on while he was at Emory also was fabricated. All

ofthe papers at Harvard and at Emory that involved any fabrication

were retracted from the medical journals." Aug. 30, 2005 Depo. at

452-453, lines 20-25; 2-3.

3. Heymsfield confirmed that he co-authored the fraudulent studies containing

falsified data.

a. Q: "You were a co-author?"

b. A: "Yes, me and about 25 other people, 25 or 30."

c. Q: "'!bat were all on the same paper?"

d. A: "On all of his papers that were retracted, yes."
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e. Q: "What about the ones that you were involved in, how many other

co-authors were there?"

f. A: "About ten." Aug. 30, 2005 Depo. at 453, lines 6-15.

4. Heymsfield haltingly and evasively avoided explaining his exact participation

and responsibility in the six fraudulent Darsee studies.

a. Q: "Does a co-author have any responsibility in regards to how a study

is published, a review of the data, things like that?"

b. A: "I'm not sure, you know, exactly what the question is you are

asking. Of course that, you know, people who are co-authors share

certain responsibilities for the data." Aug. 30, 2005 Depo. at 454-455,

lines 20-25; 2-4. (* * *)

c. Q: "I'm asking you what your involvement was in the study?"

d. A: "I was a colleague and I partcipated in the research with him. I

saw some of the patients that were in the study and I helped him

prepare the manuscript, manuscripts, severaL."

e. Q: "SO you were privy to all the data?"

f. A: "No. 'All of the data,' no. I rarely see all the data in any study,

except in studies which I'm the primary author ofthe paper." Aug. 30,

2005 Depo. at 455, lines 10-21. (* * *)

g. A: "You know, co-authorship, as I mentioned, can be based on any set

of crteria. There are ten different things you do when you are a co-

author. You have to meet usually two or thee of those different things

to be a co-author, so a part of it could be getting the funds to the study,
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helping to prepare the manuscript, analyzing the data, designing the

studies. It's a rather long list. So co-authorship is very variable

depending on specific study." Aug. 30, 2005 Depo. at 456, lines 3-14.

5. Heymsfield acknowledged that the six fraudulent Darsee studies made

findings based on fictional patient data analyses.

a. Q: "What do you mean by the word 'fraud' in that context?"

b. A: "Darsee made up data that was eventually put into the papers. He

fabricated the data. He claims to have evaluated patients that actually

were not able to be found later (...)." Aug. 30, 2005 Depo. at 460,

lines 4-10.

6. Heymsfield alleged that he does not remember whether he sent retraction

letters to all of the peer-reviewed journals that published the study.

a. Q: "Did you write to the peer review journals that published the

studies and ask for retraction ofthe studies?"

b. A: "Well, I think that there were retraction letters and I believe that I

did sign some of them. I would have to go back. My memory on this

is not impeccable, but there were retraction letters and I believe that I

may have signed some of them. I don't recall specifically."

c. Q: "Do you have copies of any of those letters?"

d. A: "Actually I do."

e. Q: "And would you provide them?"
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f. Ms. KAPIN: "Objection. If you have document requests you can take

that off-line and we will go through the formal process that has been

set forth in this case, and discovery is closed."

g. Mr. FRIEDLANDER: "Well, we are just learning about this. This

deposition hasn't been finished yet."

h. Ms. KAPIN: "I understand. All I'm saying is that there's a formal

process and the deposition is not that process."

1. Q: "But you'd be wiling to provide those letters?"

J. A: "Letters are published." Aug. 30, 2005 Depo. at 461-462, lines 19-

25; 2-22. (* * *)

k. Q: "If the letters are published, can you tell me where?"

1. A: "Yes."

m. Q: "And where are they published?"

n. A: "Whichever journals the retractions took place, the letters would be

in those journals and you could probably find them the way I

mentioned. If you just search PubMed you can dig up Darsee and you

will find those letters." Aug. 30, 2005 Depo. at 462-463, lines 24-25;

2-9.

7. Heymsfield admitted that he was interviewed by investigating committees but

disavows any specific memory of the facts and of whether records or

transcripts of the proceedings were made.
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a. Q: "You mentioned that you were examined or questioned by the

committee that discovered these transgressions by Darsee; is that

correct?"

b. A: "Yes, I was interviewed by the committees."

c. Q: "Are there any transcrpts of those hearngs or those questionings?"

d. A: "There were reports of those meetings which were probably made

public to some extent and those could be obtained from the National

Institute of Health or maybe even from Emory University."

e. Q: "But do you know whether there were any transcripts made? Did

you ever read a transcript for correction?"

f. A: "Oh, you are asking me somethng that happened 25 years ago. I

don't remember. I don't specifically remember a transcrpt, as in this

type oftranscript, no. I don't remember anything like that. There

might have been some minutes, that would be logical, but I don't have

any specific recollection of it. It's very possible but it's not, you

know." Aug. 30, 2005 Depo. at 463-464, lines 10-25; 2-10.

8. Heymsfield testified haltingly and evasively about statements made to a

reporter about the circumstances prompting him to leave Emory University

after the exposure of the six fraudulent Darsee studies.

a. Q: "Well, the bottom line is that you were asked to leave Emory

University as a result, fair?" (* * *)

b. A: "If you can find that wrtten anyplace, anywhere in any reliable

document I'd be happy to affin its validity."
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c. Q: "Down at the bottom, last full paragraph it says, and quoting you

(from The Scientist, dated at May 18, 1987; Exhibit 3 hereto), 'The

response was that Emory asked me to leave; my grants dried up. I was

tenured, so they couldn't fire me. But they definitely considered me

an eyesore. I was set aside - taken off the ladder to the sky. It was

obvious there would be no promotions or opportnities.' That's what

you told the reporter, right?"

d. A: "This is a newspaper article and I'm not sure what the quote

context I gave this quote, but if you can find anything objective, and I

don't mean a newspaper article, from Emory University, written to me

in any document, and you can go to the dean" you can get all ofthe

files, that asked me to leave I would be very shocked."

e. Q: "Get my question back. I didn't ask that question."

f. A: "This is a newspaper article."

g. Ms. KAPIN: "Doctor, you don't have to thow out challenges to

opposing question."

h. A: "Yes, yes." Aug. 30, 2005 Depo. at 630-631, lines 3-10, 21-25; 2-

22.

9. Heymsfield again testified haltingly and evasively about statements made to

The Scientist and states that implications stemming from his own quoted

words are "inaccurate."

a. Q: "That's the question. Did you tell that to the reporter?"
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b. A: "I don't remember specifically what I told the reporter. This is

1987 that this was wrtten, but I'm tellng you that whatever context

this was in, I'm not sure what specifically was said to him at the time."

c. Q: "But you are not denying that you said this?" (* * *) "Right, you

are not denying it?"

d. A: "I don't know what I said to the reporter, but I don't, you know,

I'm telling you objectively that the statement you made earlier, that I

was - or you asked me was I ever asked, maybe we could go back to

that statement."

e. Q: "I'll do it in just a second."

f. A: "But whatever the implication of this are are not accurate."

g. Q: "But if you don't recall what you said I take it you can't deny

saying what's quoted here, right?" (* * *)

h. A: "This is a - this is a newspaper aricle - " (* * *) "No, I'm just ( sic)

tellng you that."

1. Q: "You are off my question. My question is very simple. I take it

that if you don't recall what you said you can't deny that you said this,

fair?" (* * *)

J. A: "I'm going to tell you what I see here. There's a quote from me

here, and we know what it says. I'll read it. 'The response was that

Emory asked me to leave,' and I told you I don't remember exactly

what I said. This is many years ago. I don't know how accurate this

quote is, but I do know that Emory never asked me to leave."
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k. Q: "As you sit here today and you are under oath, can you deny that

you said what this reporter quotes?" (* * *)

1. A: "I don't know whether or not this is an accurate quote or not. I'm

just telling you the facts." Aug. 30, 2005 Depo. at 632-634, lines 3-25;

2-25; 2-10:

10. Heymsfield testified evasively about co-author responsibilities following

revelation in the deposition of his co-authorship of the six fraudulent Darsee

stu(lies.

a. Q: "Have you ever had an instance in which you have submitted an

article for publication or have been listed as a co-author upon the

aricle that you did not read in its entirety?" (* * *)

b. A: "Did not read in its entirety? You know, like I said, I have a couple

of hundred of papers that I've wrtten and worked on so I can't answer

it as specifically as you've asked it. Again, I would have to have a

specific example."

c. Q: "Well, can you conceive of an instance where you would have

allowed an article to be published with your name on it that you did

not read?"

d. A: "An aricle with my name, that I didn't read?"

e. Q: "Right." (* * *)

f. A: "Unlikely, but again a specific example would be helpfuL."
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g. Q: "But it could have happened that you allowed an article to be

published with your name on it, that you didn't read in its entirety?" (*

* *) "If that's possible?"

h. A: "You said' entirety' this time, but you didn't say' entirety' last time

and so 'entirety' is very specific. So it's possible, yes, that an aricle

was wrtten with my name on it, that I didn't read entirely because I'm

fairly focused and I would have contrbuted and read the sections that

were assigned to me."

1. Q: "Now, is a co-author responsible for the entire article in your

judgment?" (* * *)

J. A: "Well, when you put your name on as an author you are generally

responsible for the content ofthe aricle."

k. Q: "Right."

1. A: "But not for necessarly reading it entirely." Aug. 30, 2005 Depo. at

641-643, lines 25; 2-25; 2-23.

11. Heymsfield admitted informing Complaint Counsel of his co-authorship of the

six fraudulent Darsee studies.

a. Q: "Did you inform the Federal Trade Commission in advance of your

expert report that you would not include the Darsee studies on your

CV?"

b. A: "I informed the Federal Trade Commission to the best of my

recollection, about the Darsee matter and other matters that are in the

past, that often come up in trals that, you know, where I - for people
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tryng to discredit me for one reason or another. So I brought that up

with them a priority."

c. Q: "And you were told not to reveal that information to the opposing

counsel in this case?" (* * *)

d. A: "No, I was never told not to reveal any information as far as I'm

aware of."

e. Q: "SO let me just get this straight. You imparted the information to

FTC that you were on these Darsee stdies and that you did not

include them on your CV; is that correct?" (* * *)

f. A: "No."

g. Q: "What is the accurate story? Did you ever inform the FTC that you

were on studies, the Darsee studies and that they were not included in

your CV?"

h. A: "I've answered this several times. I'll answer it again."

I. Q: "Please."

J. A: "I informed the FTC of all of the matters that I considered issues

that come up in trials where attempts were made to discredit me one

way or the other, the Darsee was par of it, and the papers are such an

insignificant part of that. They are public record, you can go on to

PubMed and find them. And I have long since put that to bed in terms

of my career, so there was never - there are hundreds of small aspects

to the Darsee thing that I haven't revealed because I wasn't asked."

Aug. 30, 2005 Depo. at 655- 657, lines 10-25; 2-25; 2-16. £* * *)
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k. Q: "Dr. Heymsfield, who among FTC counsel did you inform about

the Darsee studies?" (* * *)

1. A: "I informed the FTC about Darsee in general, but I can't remember

specifically who that was. I've interacted with several people at the

FTC so I don't remember exactly who that was."

m. Q: "Did you discuss it with the lawyers sitting in this room?"

n. A: "You know honestly I don't recall it's been oh, over a year."

o. Q: "But it was with lawyers for the Federal Trade Commission?" (* *

*)

p. A: "Yes."

q. Q: "You said yes, sir I'm sorr if missed it?"

r. A: "I always inform people who retain me as an exper about that,

yes."

s. Q: "And when did you inform them to the best of your recollection,

before or after you produced the expert report in this case?"

1. A: "Keep in mind that I've worked with the FTC for a number of

years, even prior to this case. I've been an expert on several

occasions, and I've always let people know it so does that answer your

question?"

u. Q: "No. When did you make the disclosure, to the best of your

recollection; was it before or after your expert report was prepared?"

v. A: "I'm going by recollection and it's always when people first call me

and ask me to be an expert for them."
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w. Q: "All right. So it was when you were first retained in this case?"

x. A: "More than likely." Aug. 30, 2005 Depo. at 658-660, lines i 3-25;

2-25; 2-6.

As is evidenced by the transcript cited above, Heymsfield, who, by his own

admission has been an expert witness for FTC on numerous occasions, willfully violated

his Honor's August 1 1, 2004 Scheduling Order. He also repeatedly testified haltingly

and evasively to inquiries posed during his August 30 deposition. Those actions justify

the imposition of both Rule 3.38(b) sanctions and additional Rule 3.38(c) relief. The

relief should be tailored to reflect the gravity of the violations and the fact that Complaint

Counsel have condoned and been complicit in them. An expert who engages in

testimonial lack of candor and non-disclosure of material information canot be counted

upon to testify truthfully, fully and accurately at the hearng. Accordingly, the

appropriate sanction is exclusion.

The Supreme Cour prescribes use of strct enforcement powers in cases involving

this kind of discovery misconduct. In the seminal case of National Hockey League, the

Court issued sanctions in an antitrust proceeding by dismissing the plaintiffs case for

failure to timely comply with a discovery order. 6 Whle acknowledging that dismissing

an action is one of the most severe sanctions imposed, the Cour neverteless held that,

"(...) here, as in other areas of law, the most severe in the spectrum of sanctions provided

by statute or rule must be available to the (. ..) court in appropriate cases, not merely to

penalize those whose conduct may be deemed to warant such a sanction, but to deter

those who might be tempted to such conduct in the absence of such a deterrent.,,7 In this

6 National Hockey League v. Metropolitan Hockey Club, 427 U.S. 639 (1976).
7 fd. at 643.
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case, Heymsfield and Complaint Counsel were complicit in the wilful nondisclosure of

the six fraudulent Darsee studies, co-authored by Heymsfield. Heymsfield did not list the

six studies on his curriculum vitae. Neither he nor the Complaint Counsel listed them in

any other disclosure to Respondents. Heymsfield testified haltingly and evasively when

questioned about his involvement in and the consequences flowing from his involvement

in those studies. His Honor has full power in such a circumstance to impose the most

severe sanction, case dismissaL. The requested sanction, witness exclusion, is a measured

response calculated to redress the specific har, avoid miscarage of justice, and impose

an appropriate sanction.

B. EXISTING PRECEDENT FOR THE IMPOSITION OF SANCTIONS
AGAINST COMPLAINT COUNSEL AND COMPLAINT WITNESS

Administrative Law Judges presiding in FTC adjudicative proceedings have broad

discretion to issue orders sanctioning misconduct. See 61 F.R. 50640 (1996). The

existing regulatory framework aims to reinforce effcient judicial administration and

integrty oflegal process. To achieve those objectives, the Commission revised the Rules

in 1996.8 Complaint Counsel's failure to ensure the accurate and full disclosure of

responsive information durng discover greatly impedes the Respondents' case

preparation, denying Respondents the full benefit of discovery. Heymsfield and

Complaint Counsel have hidden damagig information that goes to the credibility of the

Heymsfield and, to be sure, to Complaint Counsel's entire case (depending as it does so

greatly on the opinion ofHeymsfield). Because discover is now closed, Respondents

are foreclosed from furter discovery, including documents and testimony necessar to

8 Id.
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probe fully the newly discovered matters, without the expense and delay of making a

motion to the Presiding Offcer.

Moreover, Complaint Counsel, through their purposeful non-disclosure of

damaging information, have violated the basic trust this governent places in them - that

they not only follow the law, the rules, and the orders but do so in an exemplary manner

above and beyond reproach. See Berger v. United States, 295 U.S. 78,88, 79 L. Ed.

13 14, 55 S. Ct. 629 (1935). Their condonation of and complicity in the non-disclosure of

the damaging information is unquestionably beneath the minimum standards expected of

governent counseL.

The Commission has upheld the imposition of Rule 3.38 sanctions in previous

cases that are factually similar to the present.9 Specifically, the Court has frequently

resorted to the sanction of adverse inferences, which are imposed on the party who has

relevant evidence within its control, as Complaint Witness does here, but fails to disclose

it. The failure to disclose gives rise to an inference that the evidence is unfavorable to the

non-disclosing pary, which inference is partcularly applicable in the present case where

Heymsfield's testimony reveals his co-authorship in six fraudulent scientific studies.

American Medical Association concluded that the application of the adverse

inference rule may be made "only when the pary's failure to produce documents is not

adequatelyexplained."JO The adequacy of the explanation is assessed on the basis of the

paries' conduct and accompanying circumstances. In the absence of "a strong

9 See, e.g., Olin Corporation, 113 F.T.C. 400 (1990) (Commssion upheld sactions for violation of

prehearg schedulig order); International Telephone and Telegraph Corp., 104 F.T.C. 280 (1984)
(Commssion upheld use of sanctions where respondent wilfully witheld some of the documents required
to be produced by an order, even after complaint counsel had reduced the scope of subpoena specifications
on which compliance had been delayed).
10 American Medical Association, 94 F.T.C. 701,706 (1979).
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explanation for non-compliance," adverse inferences are appropriately drawn. i i

Heymsfield offers no substantive justification for his failure to disclose the six fraudulent

studies he co-authored. The apparent wilfulness of his actions should compel the

Presiding Officer to draw adverse inferences as to the motivation behind the sequestering

of the six fraudulent studies. Moreover, Heymsfields evasive and halting testimony

concerning his involvement with them casts serious doubt on his candor as an expert in

the proceeding.

In Arthur Andersen, the Presiding Officer held that the eventual disclosure of

required responsive material does not excuse a party from liability for sanctions where

the compliance exceeded the time limitations imposed by a court order. 
12 The legal

obligations imposed by a cour order require Complaint Counsel and their witnesses to

respond to discovery in full, and to take ameliorative measures to ensure that the

requested disclosure is fully achieved. I3 Sanctions may attach even when the failure to

make timely disclosure stems from simple negligence. J4

Moreover, cours have adjudged sanctions to be appropriate when the responding

pary fails to disclose requested documents in a complete and accurate way to the

prejudice of opposing counseL. i 5 Complete compliance with discovery requests is crcial

in determining the scope of discovery, tral strategy, and tral preparation, perhaps even

more so for respondents facing an FTC enforcement action. If the requesting party relied

" International Telephone and Telegraph Corp., 104 F.T.C. 280,410-41 I (1984) (citing American Medical
Association, supra, at 195-196.
12 Ohio v. Arthur Andersen & Co., 570 F.2d 1237, 1374 (loth Cir.), cert. denied, 439 U.S. 833 (1978).
13 See Fautekv. Montgomery Ward & Co., 96 F.R.D. 141,145-146 (N.D. II 1982) (citing Haney v.

Woodward & Lothrop, Inc., 330 F.2d 940 (41h Cir. 1964); Allen Penn Co. v. Springfeld Photo Mount Co.,
653 F.2d 17,23 (Ist Cir. 1981).
14 Compagnie de Bauxites de Guinea v. Insurance Co. of 

North America, 651 F.2d 877, 885 (3d Cir. 1981),
affd sub nom. Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxtes de Guinee, 456 U.S. 694,102 S.
Ct. 2099 (1982).
15 Tee-Air, Inc. v. Nippondenso Manufacturing USA, Inc., 1994 U.S. Dist. Lexis 2026 (N.D. II. 1994).
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on the incomplete record of initial disclosures made by Complaint Counsel and their

witness, they would inevitably be prejudiced by the omissions. J 6 Here, they would not

know of direct and material evidence impugning the credibility and integrty of

Heymsfield upon whose testimony Complaint Counsel heavily depend to support their

case.

Governent lawyers are held to a very high standard in the performance of their

duties before the public and the courts. Courts have frequently stated governent

attorneys' paramount obligation to comport themselves with the highest ethics. The

Supreme Court expressly invoked the elevated standard in the seminal Berger case,

arguing that "a governent lawyer is the representative not of an ordinar pary to a

controversy, but of a sovereignty (... )."J7

The Cour later re-emphasized the paramount ethical duties of goverent

lawyers by citing the Model Code of Professional Responsibility: "(...) governent

lawyers in a civil action or administrative proceeding (are held) to higher standards than

private lawyers (...)."J8 The governent's commitment to ensuring the highest level of

ethical conduct has similarly manifested itself in an Executive Order, which provides:

'The United States sets an example for private litigation by adhering to higher standards

J61d.
17 Bergerv. United States, 295 U.S. 78, 88,79 L. Ed. 1314,55 S. Ct. 629 (1935); Freeport-McMoRan Oil

& Gas Co. v. FERC, 295 U.S. App. D.C. 236, 962 F.2d 45, 47, U.S. App_ LEX IS 7587 (1992); Gray
Panthers v. Schweiker, 230 U.S. App. D.C. 219, 716 F.2d 23, 33 (D.C. Cir. 1983) ("There is, indeed, much
to suggest that goverent counsel have a higher duty to uphold because their client is not only the agency
they represent but also the public at large").
18 Young v. United States ex. reI. Vuitton et Fils SA. et. al., 481 U.S. 787, 803, 95 L. Ed. 2d 740,107 S. Ct.

2124 (1987) (citing Model Code ofProtl Responsibility EC 7-14 (1981); (see also United States v. Witmer,
835 F. Supp. 208,215 (1993); (United States of America v. Gaetano Vastola, et. al., 830 F. Supp. 250,254,
(1993).
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than those required by the rules of procedure in the conduct of Governent litigation in

federal court.,,19

C. RESPONDENTS ARE PREJUDICED BY COMPLAINT
COUNSEL'S AND COMPLAINT WITNESS' FAILURE TO DISCLOSE THE
DARSEE STUDIES AND COMPLAINT WITNESS' HALTING AND
EVASIVE TESTIMONY

Complaint Counsel's non-disclosure of the six frudulent studies Heymsfield co-

authored prejudices the Respondents' preparation. Sanctions are necessary to remedy the

har, to penalize the misconduct and to prevent recurrence of the offense (this constitutes

a second instance of Heymsfield's failure to disclose in this proceeding).2o The non-

disclosure of the Darsee studies has effectively prevented before the close of discovery a

full and fair opportnity for Respondents to use all tools of discovery to expose the full

extent of the fraud and Heymsfield's responsibility for it.

In the course ofthe deposition, Heymsfield attempted to qualify his misconduct

by stating that the withheld information was not disclosed because it was no longer listed

on his curriculum vitae.2J That self-serving "justification" is completely unavailing.

Cours have held the self-serving arguent (that material sought would not have been of

value to the requesting party) entirely insuffcient to support non-disclosure.

Furtermore, Complaint Counsel canot raise the defense that the noncompliance

was inadverent. Complaint Counsel has the ultimate obligation of ensuring that

aComplaint Witness fully complies with the Presiding Officer's orders.22 Here, despite

awareness of the existence of the six fraudulent Darsee studies, Complaint Counsel

19 Executive Order on Civil Justice Reform, 27 Weekly Compo Pres. Doc. 1485 (Oct. 23,1991) (cited in
Cobellv. Babbitt, 1999 U.S. Dist LEXIS 20918 (1999).
20 See March 15,2005, Order on Respondents' Motion to Strike Expert Witnesses andfor Sanctions and

Other Relief
21 Contiued Deposition of Steven Heymsfield, MD., page 452, lines 4-5. Aug. 30, 2005.
22 Fautek at 145.
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condoned, and was complicit in, their non-disclosure. Heymsfield's noncompliance and

Complaint Counsel's complicity in that noncompliance reveal bad faith and warrant the

imposition of sanctions that wíl meaningflly deter such conduct in future.

There can be no doubt based on the Heymsfield testimony quoted above, that he

knew of, and informed Complaint Counsel of, his co-authorship of the six fraudulent

studies at the time of his retention in this case (indeed, in prior cases as well). Yet

Complaint Counsel - rather than disclose the existence ofthe fraudulent studies - became

complicit with Heymsfield in witholding the information from Respondents for over a

year until the August 30 deposition and after the close of discovery, at which point

Heymsfield, not Complaint Counsel, first revealed his co-authorship under cross-

examination (and he did so begrdgingly). The joint knowledge and non-disclosure is

deliberate. Heymsfield omitted the studies from his curriculum vitae. Complaint

Counsel assisted and organized disclosure, including the currculum vitae, and omitted

listing the studies aware throughout of the fact that they go to the credibility of their

chosen expert. In hindsight, it now appears, that Complaint Counsel's motion for

protective order preceding his Honor's August 11 Scheduling Order had the plain aim of

keeping the six fraudulent studies from disclosure. His Honor's Scheduling Order,

however, prevented that effect by ordering a complete listing of the articles - an order

Heymsfield and Complaint Counsel then chose to violate.

The purposeful non-disclosure of evidence revealing Heymsfield's co-authorship

of six fraudulent studies goes directly to his candor, credibility, and reliability as an

expert. The non-disclosure is thus profoundly materal. To ensure that this misconduct is

sanctioned appropriately, the sanction must be weighty - suffcient to deter recurence.
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That is paricularly appropriate here in light of proof of a prior act of non-disclosure. The

appropriate sanction is to exclude Heymsfield, exclusion doubly warranted in light of his

testimonial lack of candor concerning the circumstances surrounding the studies, his role

in them, and the influence the fraud incidents had on his departre from Emory.

Ifhis Honor elects not to exclude Heymsfield, he should, at a minimum,

reprimand each Complaint Counsel by name, individually; proclaim that he wil make

adverse inferences against the credibility and reliability of Heymsfield's testimony at

hearing based on the misconduct, and grant the Respondents leave to probe in full all

facts and circumstances surrounding Heymsfields involvement in the six fraudulent

Darsee studies, Heymsfields statements to The Scientist, Heymsfield's departre from

Emory University, HeymsfieId's non-disclosure of the studies in these proceedings, and

Heymsfield's lack of candor in his August 30th deposition. Respondents are entitled to

examine and obtain germane documents from Heymsfield and each individual to whom

Heymsfield disclosed his involvement and paricipation in the Darsee studies.

Respondents are entitled to all correspondence between Heymsfield and any investigator

or investigative committees that evaluated the six fraudulent Darsee studies. They are

entitled to all correspondence between Heymsfield and the Emory University

administration or staff in relation to the Daree studies and his deparre from Emory

University. They are entitled to know precisely who among Complaint Counsel were

informed of the six fraudulent studies, and when they were informed. 16 C.F.R. §

3.38(c).

In short, Respondents should be allowed to pursue this matter until the whole

truth is revealed. They should be accorded all discover necessary to adduce the extent
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to which Heymsfield was involved in the fraudulent studies and to test the credibility of

the statements he has already made in this proceeding. Truth is always in issue, and

Heymsfields credibility as a witness is seriously in doubt. Based on the facts presented,

the sanctions and alternate relief to reopen discovery are "reasonable in light of the

material withheld and the purposes of Rule 3.38(b)." The Presiding Officer may also

refer to precedent established under the Federal Rules of Civil Procedure to fashion

appropriate reliet.3

Respondents would be irreparably prejudiced if denied the opportnity to review,

rebut, and adduce information concerning the newly discovered facts. Respondents also

ask that Heymsfield be ordered to supply Respondents' Counsel a complete list of all

. materials in his files, or over which he exercises control, or in his possession, involving

and relating to the Darsee studies and his deparre from Emory University.

III. CONCLUSION AND PRAYER FOR RELIEF

For the reasons stated above, Respondents respectfully request that his Honor

exclude Heymsfield as a witness, exclude his exper reports, and exclude all documents

upon which he relied for that report, based on his purposeful non-disclosure of the six

fraudulent Darsee studies he co-authored and based on his testimonial lack of candor.

Respondents also request the imposition of sanctions against Complaint Counsel for their

condonation of and complicity in that non-disclosure. Respondents ask His Honor to

reprimand Complaint Counsel by name for the wrongfl non-disclosure of the six

fraudulent Darsee studies.

23 Grand Union Co., 102 F.T.C. 812, 1589 (1983).
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Ifhis Honor elects not to exclude Heymsfield, the Respondents respectfully

request the aforementioned sanctions combined with an order re-opening discovery for a

period of sixty (60) days for the limited purpose of:

a. Authorizing a one day, not to exceed seven hours, deposition of the

C I. W. 24omp aint itness;

b. Authorizing Corporate Counsel to propound additional document

production requests to the Complaint Witness, for the purpose of

discoverng all documents related to the six fraudulent Darsee studies,

the Complaint Witness' involvement in those studies, the investigation

of those studies, those statements Complaint Witness made to The

Scientist, and the effect that revelation ofthe fraudulent studies had on

his association with Emory University;

c. Authorizing depositions and document production from any person

who has knowledge of the six fraudulent Darsee studies, the

Complaint Witness' involvement in those studies, the investigations of

those studies, the statements Complaint Witness made to The Scientist,

and the effect revelation of the fraudulent studies had on Heymsfield's

association with Emory University;

d. Compelling Complaint Witn~ss under penalty of peiury to give a

complete listing by name, subject matter, dates, addressees, and lengt

of all documents in his possession or under his control that relate to the

six fraudulent Darsee studies;

24 See footnote I concernng the scope of the deposition.
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e. Compelling Complaint Counsel to identify by full name each counsel

aware ofthe six fraudulent Darsee studies before August 30, 2005, the

time each became aware, and how each became aware.

Dated: October 6, 2005

a an W. Emord

rd & Associ ates, P. C.
1 00 Alexander Bell Drive

Suite 200
Reston, VA 20191
TeL. (202) 466-6937
Fax (202) 466-6938

Counsel for Basic Research, LLC
A.G. Waterhouse, LLC
Klein-Becker USA, LLC
Nutrasport, LLC
Sovage Dermalogic Laboratories,

LLC, BAN, LLC

Stephen E. Nagin
Nagin, Gallop & Figueredo, P.A.
18001 Old Cutler Road
Miami, Florida 33157
TeL. (305) 854-5353
Fax (305) 854-5351

Counsel for Basic Research, LLC

Richard Burbidge, Esq.

Burbidge & Mitchell
215 South State Street
Suite 920
Salt Lake City, Utah 841 1 1

Counsel for Dennis Gay

Ronald F. Price
PETERS SCOFIELD PRICE

A PROFESSIONAL CORPORATION
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340 Broadway Centre
11 1 East Broadway
Salt Lake City, Utah 84111
Telephone: (801) 322-2002
Facsimile: (801) 322-2003

Counsel for Respondent Daniel B.
Mowrey

Mitchell K. Friedlander
5742 West Harold Gatty Drive
Salt Lake City, Utah 84111,

Pro se.



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D.C.

In the Matter of

BASIC RESEARCH, LLC
A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
SOY AGE DERMALOGIC LABORATORIES, LLC
BAN LLC d/b/a BASIC RESEARCH LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, NUTRA SPORT, and
SOY AGE DERMALOGIC LABORATORIES

DENNIS GAY
DANIEL B. MOWREY d/b/a AMERICAN

PHYTOTHERAPY RESEARCH
LABORATORY, and'

MITCHELL K. FRIEDLANDER,
Respondents

Docket No. 9318

ORDER GRANTING RESPONDENTS' MOTION FOR SANCTIONS AND FOR
LEAVE TO REOPEN DISCOVERY FOR A LIMITED PURPOSE

On October 6, 2005 Respondents fied a motion requesting the exclusion of
Complaint Counsel's expert witness Steven B. Heymsfield, M.D. (hereinafter Complaint
Witness) and for sanctions against Complaint Counsel or, in the alternative, for sanctions
against Complaint Counsel and to reopen discovery for Respondents to investigate the six
fraudulent Darsee studies and Complaint Witness' role in them.

Respondents have demonstrated good cause for their request to sanction
Complaint Witness and Complaint Counsel for wrongful nondisclosure of the six
fraudulent Darsee studies. Respondents have shown that the Complaint Witness has
engaged in willful non-disclosure of information required to be supplied by the August
11, 2004 Scheduling Order and in halting and evasive testimony concerning his
involvement in the six fraudulent studies. Those acts of non-disclosure and evasiveness
reveal a lack of candor that impugn Complaint Witness' credibility to testify at hearng.
Respondents have also demonstrated Complaint Counsel were apprised of the six
fraudulent Darsee studies at the time FTC retained the Complaint Witness in this case and
in prior cases, and Complaint Counsel neither disclosed the existence of the documents
nor produced them to Respondents. That complicity by Complaint Counsel in condoning
the wrongful non-disclosure fails to meet the minimum standards of ethical conduct



expected of governent attorneys. Respondents have also shown good cause to reopen

discovery for the limited purpose of investigating all matters germane to: (a) the failure of
the Complaint Witness to disclose to Respondents the existence of six fraudulent studies
co-authored by him; (b) the generally accepted standards for listing of publications on a
scientist's currculum vitae; (c) the ethical responsibility ofa co-author of scientific
works for fraudulent data in those works; (d) the supervisory responsibility of a senior
scientist co-author (here, Heymsfield) for a junior scientist co-author's (here, Darsee' s)
work; and (e) the extent to which Heymsfield's August 30, 2005 deposition testimony
raises questions of his scientific integrty, reliability, and independence that may impugn
the competence and reliability of his scientific opinion. Accordingly, Respondents'
motion is GRANTED.

It is hereby ORDERED that the presiding offcer will make adverse inferences
against the credibility and reliability of the Complaint Witness at hearing based on the
misconduct present here.

It is furter ORDERED that Complaint Counsel Laureen Kapin, Joshua Milard,
Laura Schneider, and Walter C. Gross II are sanctioned and reprimanded for the
wrongful non-disclosure of the six fraudulent Darsee studies in violation of the August
1 i, 2004 Scheduling Order.

It is hereby ORDERED that discovery is re-opened for a period of sixty (60) days
for the limited purpose of:

a. Authorizing an additional day of deposition by the Respondents of the

Complaint Witness, not to exceed seven (7) hours, to explore: (a) the
failure of the Complaint Witness to disclose to Respondents the
existence of six fraudulent studies co-authored by him; (b) the
generally accepted standards for listing of publications on a scientist's
currculum vitae; (c) the ethical responsibility of a co-author of
scientific works for fraudulent data in those works; (d) the supervisory
responsibility of a senior scientist co-author (here, HeymsfieId) for a
junior scientist co-author's (here, Darsee's) work; and (e) the extent to
which Heymsfield's August 30, 2005 deposition testimony raises
questions of his scientific integrty, reliability, and independence that
may impugn the competence and reliability of his scientific opinion;

b. Authorizing Respondents to propound additional document production

requests to the Complaint Witness, for the purpose of discoverng all
documents related to the six fraudulent Darsee studies, the Complaint
Witness' involvement in those studies, the investigation ofthose
studies, those statements Complaint Witness made to The Scientist,
and the effect that revelation of the fraudulent studies had on his
association with Emory University;

c. Authorizing depositions and document production from any person

who has knowledge of the six fraudulent Darsee studies, the
Complaint Witness' involvement in those studies, the investigations of

2



ORDERED:

Date:

those studies, the statements Complaint Witness made to The Scientist,
and the effect revelation of the fraudulent studies had on Heymsfields
association with Emory University;

d. Compelling Complaint Witness under penalty of peijury to give a
complete listing by name and subject matter, dates, addressees, and
length all documents in his possession or under his control that relate
to the six fraudulent Darsee studies;

e. Compelling Complaint Counsel to identify by full name each counsel
aware of the six fraudulent Darsee studies before August 30, 2005, the
time each became aware, and how each became aware.

Stephen J. McGuire
Chief Administrative Law Judge
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D.C.

In the Matter of

BASIC RESEARCH, LLC
A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
SOV AGE DERMALOGIC LABORATORIES, LLC
BAN LLC d/b/a BASIC RESEARCH LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, NUTRA SPORT, and
SOV AGE DERMALOGIC LABORATORIES

DENNIS GAY
DANIEL B. MOWREY d/b/a AMERICAN

PHYTOTHERAPY RESEARCH
LABORATORY, and

MITCHELL K. FRIEDLANDER,
Respondents

Docket No. 93 i 8

ORDER GRANTING RESPONDENTS' MOTION TO EXCLUDE A WITNESS
AND FOR SANCTIONS

On October 6, 2005 Respondents filed a motion requesting the exclusion of
Complaint Counsel's expert witness Steven B. Heymsfield, M.D. (hereinafter Complaint
Witness) and for sanctions against Complaint Counselor, in the alternative, for sanctions
against Complaint Counsel and to reopen discovery for Respondents to investigate the six
fraudulent Darsee studies and Complaint Witness' role in them. Respondents have
demonstrated good cause for their request to exclude the Complaint Witness, to exclude
his exper report and all documents he relied upon for its preparation, and to sanction
Complaint Counsel for purposeful nondisclosure of the six fraudulent Darsee studies
despite the requirement that they be disclosed under the August 11, 2004 Scheduling
Order. Respondents have shown that the Complaint Witness has engaged in wilful non-
disclosure of information required to be supplied by the August 11, 2004 Scheduling
Order and in halting and evasive testimony concerning his involvement in the six
fraudulent studies. Those acts of non-disclosure and evasiveness reveal a lack of candor.
Respondents have also demonstrated Complaint Counsel were apprised of the six
fraudulent Darsee studies at the time FTC retained the Complaint Witness in this case and
in prior cases, and Complaint Counsel neither disclosed the existence ofthe documents
nor produced them to Respondents. That complicity of Complaint Counsel in the



wrongful non-disclosure fails to meet the minimum standards of ethical conduct expected
of governent attorneys. Accordingly, Respondents' motion is GRATED.

It is hereby ORDERED that Steven Heymsfield, M.D., is hereby excluded as a
witness in this proceeding. It is further ORDERED that his expert report and all
documents upon which he relied for that report are excluded from this proceeding.

It is hereby ORDERED that the Complaint Counsel Laureen Kapin, Joshua
Milard, Laura Schneider, and Walter C. Gross II are sanctioned and reprimanded for

withholding from Respondents six fraudulent studies co-authored by Complaint Witness
Heymsfield.

ORDERED:

Stephen J. McGuire
Chief Administrative Law Judge

Date:
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D.C.

In the Matter of

BASIC RESEARCH, LLC
A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
SOY AGE DERMALOGIC LABORATORIES, LLC
BAN LLC d/b/a BASIC RESEARCH LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, NUTRA SPORT, and
SOY AGE DERMALOGIC LABORATORIES

DENNIS GAY
DANIEL B. MOWREY d/b/a AMERICAN

PHYTOTHERAPY RESEARCH
LABORA TORY, and

MITCHELL K. FREDLANDER,
Respondents

Docket No. 9318

CERTIFICATE OF SERVICE

I hereby certify that on ths ih day of October, 2005 I caused the Respondents'

Motion to Exclude a Witness and for Sanctions or, in the Alternative, for Sanctions and

for Leave to Reopen Discovery for a Limited Purpose, the exhibits thereto, and its draft

orders to be filed and served as follows:

i) an original and one paper copy filed by hand delivery and one electronic copy

in PDF format filed by electronic mail to

Donald S. Clark
Secretary
U.S. Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Room H-159
Washington, D.C. 20580



Email: secretaryêftc. gov

2) two paper copies delivered by hand delivery to:

The Hon. Stephen J. McGuire
Chief Administrative Law Judge
U.S. Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Room H-l 12
Washington, D.C. 20580

3) one paper copy by first class U.S. Mail to:

James Kohm
Associate Director, Enforcement
U.S. Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

4) one paper copy by first class U.S. mail and one electronic copy in PDF format
by electronic mail to:

Laureen Kapin
Joshua S. Millard
Laura Schneider
Walter C. Gross II

U.S. Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Suite NJ-2122
Washington, D.C. 20580
EmaiI: lkapinêftc.gov

jmilardêftc.gov
Ischneiderêftc.gov
wgrossêftc.gov

Stephen E. Nagin
Nagin, Gallop & Figueredo, P.A
3225 Aviation Avenue
Third Floor
Miami, FL 33133-4741

Email: snaginêngf-law.com

Richard D. Burbidge
Burbidge & Mitchell
215 South State Street
Suite 920

2



Salt Lake City, UT 841 i i
Email: rburbidge(iburbidgeandmitchelL.com

Ronald F. Price
Peters Scofield Price

340 Broadway Center
11 1 East Broadway
Salt Lake City UT 84 I 1 1
Email: r:(ipsplawyers.com

Mitchell K. Friedlander
c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
Email: mkf555(imsn.com
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Rule 3.22 Statement

In accordance with FTC Rule of Practice 3.22(f) (16 C.F.R. § 3.22(f)) Corporate

Respondents' counsel Jonathan W. Emord and Andrea G. Ferrenz conferred with

opposing Complaint Counsel Laureen Kapin and Joshua Milard in a good faith effort to

resolve by agreement Respondents' attached motion to exclude a witness and for

sanctions or, in the alternative for sanctions and to reopen discovery for a limited

purpose. The matters in controversy in that motion remain unresolved. Copies of the

correspondence between counsel regarding this motion are attached. The date, time, and

place of each such conference and the names of all paries paricipating are as follows.

I) Jonathan Emord with Andrea G. Ferrenz called Laureen Kapin and

Joshua Milard on Thursday, September 29,2005 at 12:12 PM EST.

Emord set out the grounds for the motion and specified all of the relief

sought. Kapin and Milard asked for an email reiterating those

statements and for time to confer among counsel regarding the proposed

motion and relief. The requested em ail was sent on October 5,2005

and is included in Exhibit 5. The paries scheduled a second conference

calIon Wednesday October 5, 2005, at lOAM EST.

2) On October 5,2005 Emord sent Milard and Kapin an email requesting

a meeting at noon on October 6, 2005.

3) On October 5, 2005 Milard sent an email to Emord responding to

Emord's October 5, 2005 email (paragraph 3 above).



4) On October 6, 2005 in the morning Kapin called Emord and confirmed

the call would be later that day at 3 PM.

5) On October 6, 2005 Emord sent Kapin an email confirming the

conference call scheduled for 3 PM that same day to discuss the motion.

6) The follow-up teleconference occurred on October 6, 2005 at 3 PM

with Emord and Ferrenz participating for Respondents and Kapin,

Millard and two other FTC attorneys participating for Complaint

CounseL. Following discussion of arguent for and against the motion,

an agreement could not be reached.

~

t an W. Emord
sel for Corporate Respondents

2



Page 1 of 1

Jonathan Emard

From: Jonathan Emord

Sent: Wednesday, October 05, 2005 11 :18 AM

To: 'jmillard~ftc.gov'; 'Ikapin~ftc.gov'
Cc: 'MarkQuinn~basicresearch.org'

Subject: Time Certain for Thursday Call

Dear Mr. Milard and Ms. Kapin:

Pursuant to 16 C.F.R. 3.22(f) of the Commission's Rules, we conferred on September 29, 2005, commencing at
12:12PM. Present in the conference were for all ofthe Respondents, Jonathan Emord and Andrea Ferrenz, and
for Complaint Counsel, Laureen Kapin and Joshua Millard. During the conference, we informed you of our
intention to file a motion to exclude a witness and for sanctions or, in the alternative, for sanctions and for leave to
reopen discovery for a limited purpose. In particular, we explained-based on testimony from the August 30, 2005
deposition of Complaint Witness Heymsfield--that the Complaint Witness and Complaint Counsel had wrongfully
withheld from Respondents information identifing six fraudulent studies in which the Complaint Witness was a
co-author. We explained that the six fraudulent studies were not listed as required by the August 11, 2004 Order
of the Presiding Officer; that they had been omitted from the Complaint Witness's curriculum vitae; and that
Complaint Witness had testified to disclosing the existence of the studies to Complaint Counsel at the time of his
retention in this case and in earlier cases. Based on those revelations, we asked you to withdraw the Complaint
Witness voluntarily and to accept sanctions voluntarily for the wrongful withholding. We said that we would seek
that remedy from the Presiding Offcer and would, in the alternative, seek to reopen discovery to fully explore all
facts and circumstances germane to the Complaint Witness's wrongful withholding of the fraudulent studies, to his
involvement in them, and to his lack of candor in testimony at the August 30 deposition.

Ms. Kapin explained that she could not respond to our request at that time and stated that she would confer with
her colleagues and would respond this week, eventually identifying Thursday, October 6, as that date. Yesterday
I sent an email to Ms. Kapin explaining that I would be available for the Thursday call at noon or later at her
convenience but have not received confirmation of the time when she (or you) can be available. Please confirm a
time on Thursday. Please also confirm that you wil supply me with a definitive answer to our requests.

Sincerely,

Jonathan W. Emord

10/5/2005



Jonathan Emord

From:
Sent:
To:
Subject:

Milard, Joshua S. pMILLARD~ftc.govJ
Wednesday, October 05, 2005 11 :51 AM
Jonathan Emord; Kapin, Laureen
RE: Time Certain for Thursday Call

Dear Mr. Emord:

Although I do not have time to respond to all of the many allegations in your letter,
please permit me to remind you (as it was my understanding that you had previously been
advised) that my colleague Ms. Kapin was out of the office yesterday, and is out of the
office today, observing a religious holiday. Ms. Kapin is scheduled to return to the
office tomorrow, but I am not aware of her schedule then. I am confident that Ms. Kapin
will contact you in response after she returns to the office.

Joshua S. Millard, Attorney
FTC Enforcement Division
202.326.2454

-----Original Message-----
From: Jonathan Emord (mailto:JEmord~Emord.comJ
Sent: Wednesday, October OS, 2005 11:18 AM
To: Millard, Joshua S.; Kapin, Laureen
Cc: MarkQuinn~basicresearch. org
Subj ect: Time Certain for Thursday Call

Dear Mr. Millard and Ms. Kapin:

Pursuant to 16 C.F.R. 3.22(f) of the Commission's Rules, we conferred on
September 29, 2005, commencing at 12: 12PM. Present in the conference
were for all of the Respondents, Jonathan Emord and Andrea Ferrenz, and
for Complaint Counsel, Laureen Kapin and Joshua Millard. During the
conference, we informed you of our intention to file a motion to exclude
a witness and for sanctions or, in the alternative, for sanctions and
for leave to reopen discovery for a limited purpose. In particular, we
explained--based on testimony from the August 30, 2005 deposition of
Complaint Witness Heymsfield--that the Complaint Witness and Complaint
Counsel had wrongfully withheld from Respondents information identifying
six fraudulent studies in which the Complaint Witness was a co-author.
We explained that the six fraudulent studies were not listed as required
by the August 11, 2004 Order of the Presiding Officer; that they had
been omitted from the Complaint Witness's curriculum vitae; and that
Complaint Witness had testified to disclosing the existence of the
studies to Complaint Counsel at the time of his retention in this case
and in earlier cases. Based on those revelations, we asked you to
wi thdraw the Complaint Witness voluntarily and to accept sanctions
voluntarily for the wrongful withholding. We said that we would seek
that remedy from the Presiding Officer and would, in the alternative,
seek to reopen discovery to fully explore all facts and circumstances
germane to the Complaint Witness's wrongful withholding of the
fraudulent studies, to his involvement in them, and to his lack of
candor in testimony at the August 30 deposition.

Ms. Kapin explained that she could not respond to our request at that
time and stated that she would confer with her colleagues and would
respond this week, eventually identifying Thursday, October 6, as that
date. Yesterday I sent an email to Ms. Kapin explaining that I would be
available for the Thursday call at noon or later at her convenience but
have not received confirmation of the time when she (or you) can be

1



available. Please confirm a time on Thursday. Please also confirm that
you will supply me with a defini ti ve answer to our requests.

Sincerely,

Jonathan W. Emord

2
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Andrea Ferrenz

From: Jonathan Emord

Sent: Thursday, October 06,200510:03 AM

To: 'Ikapjn~ftc.gov'
Cc: 'MarkQuinn~basicresearch.org'; Andrea Ferrenz

Subject: 3PM Conference Call

Dear Laureen--

As per your request, we wil contact you at 3PM today to conclude our discussion on our pending request for you
to agree, voluntarily, to withdraw Heymsfield as a witness and to accept sanctions for the wrongful nondisclosure
of the six fraudulent studies Heymsfield co-authored. I wil call you at that time.

Sincerely,

Jonathan W. Emord

10/6/2005
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Appendix :I
:Steven B. Beym!ilit1d, 'M.D.

Obsi Resh Center
StLue's-R-Øbseelt Hospital
109 Amerda Avene#14C

New¥orkN.Y.lOO25
Phøne:212~523.;356"1

Fu:212.;SZ-3.,3S71
E..ma: SJI:~COluibia.ed

Beepe 877.-61..2687

Birtb date: JULy 15,1944
Bii1p~:'Broklyn New York
CitibKp:U.S.A.

Acaeøic Traig

Hunter _College,CityUnîersit of New Votk 'B.A. Chemist 1962-196
Mt SD-SchoolofMedcIie.,New York, NY. .MD. 1969-1971'
LicenS jilGA, 1913

Liqmin NY. 1987

Tra~eebip
~att

Emory UDivenit, AtJanta,Gergia;Medicallnter: '''1-1972

Emory University , Adanta, Georg; Medical Reident - .o)c - ,
int~alMediciD~ 191z.i973

Emory Univerìty, Adanta -6eTgi;FellovrinMedicine,

~pt ofPhacolQgy: 1973-1975

Profasonal'Organntions

,America Federûon of Clica Resech
Amt:ca Intu ot:Nutnon
Aieñ~Socêtofclicai Nuton
SoutëmSøc ,ofClièa Investgaon (inve)
Amerca Socety ,or:Parenter'and B~a1 Nutrtion
Nort America Association ,for th Study ,of Obesity

Academic Appointmellts, '
1975-1978 AsiStt Profess ofMedcie,

Emoi' Universit, School ofMedcIne
1975-t 983 Assist Dior,

ElioryUiiverity., Clicà Reseach"Faciity
19.78-1986 Asocte PrfesSt of Medcie, ,
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1980-1984

'l9~6-1994

1986-

1986-

1~87-

199- i 991

199..

'1994-

1998-

Emor University,School ,ofMediciine
Director.I)sioIiofNution.Deparnt ofMedicie.
Emory University, :SchoolofMedicine
ASsoiatProfessorofMedcìne~Columbia University,
Coii~eofPbysiciansand SurgeoQS, N.Y.

Vjsii~gPhysìcian
Rockdel1er Univerity, N.Y.

Direcør. HtianBndy Composion Laborarry and Weight

Contrl Unit .of-the Obesity Resech Center, ,
St. Luke~s.;ROoseeit Hospita Center.
Resch Scieitist l)arent of£.ergy,
BroØkbven Na'onaLaboraloty
.AssoCiateProf~$$or()f Applied PhySiology,
l'ea¿hetsCoilege,Coiuibia :Unìersìty

'Deputy ,Director, Obesty Reh Center,
St.Lúe's-Rooselt Hospitl
:ProfessorofMed¡cùi~. Cølumbia University,College 'of
phySicîansan Surgeons, N.Y.
Afliate Faculty Memer,Columbia Uriversity: Deparmèntof
Biomedical Engineering .

'Hospita AppOmtments

Associat Attendi :Physicial St. 
Luke's..Roosevelt Hospìtal Center

BORon

::ea's List 1965, 1966 - Hunter Coege, 
City University ,of New York.

.Phi Sigma, 1966 - Honoraibiology .society Hunte College.
Deals Ust 1968, .t969 -Medcal Units, University J)fTennessee.
Mosby Awad in .Clinjcal Medicine, 1971 - Mt. SináSchool'ofMedicine.
First Plac Award -..A Em.ory Univ. ltousesReseh llay, 1972.
,Cruhe Awar - Annual BmorY Univ. H()u~Reseach,nay., 1914.

.,Cliai an Reseach S.eola, ,Amercan CollegeofPhxsicians, 1979-198Z.

. Uononi Menlber. Lan 
Amercan .& . Argentine Medical As~Ciatotis, 1985.

HoroWiAl~nì Awar4, 
MouIi Siiai School ofMedic;ine- 'ÔUtstâDdii

:Medicalfuvestiglltoi:.1987 - .
.ButiigiWelcomé S.cholar :inßuic Science, 1988.
lIo:nonuMembet,American Dietetc Associaton, 1996.
HonoraMemb.er,Cbilean Clinic8 Nutrtion AsiioeÌáoi.1997.'
Uønor Member, New York Dietetic Association, 1991;.

:.F:nur BeadefleThòmps'OnLereship,Rutgers Uriiversity, 1998.
lldlerit'Medical S.ocietLecturesp, J 999.

Fif.ÄiuatClwcai Nuton 
Founwltion Lect~P. .l 999.

lUoades ,Awad, Ameñca SoCÎètyofP.aenterand .Enteral.Nutntion, 2002.
lOPS AwaCl.North Amercan Asciation for 

the :StudyofObeSty.2003.
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d~parmentàl.Committee

ExecveCoIDee, Obeit ,ResearchCemer
:lntuteofItuman Nutrtion,E:Kective Commttee
Nuttin Commtt, Head, St. Lue's-Roc)seveltHospita

'Other Profe$ioòal Activities

,EditoBoards~

:Çurrni
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. 
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Budgel,Flie, .and AiditCoinmittee~andLoi) Rage Plang 'C()1iunitt~
American Society ,of Cfuicaf Nutrtion

PaS

BoardofDireetors, American So.cietyofP.artnteral ,a:dEnterat Nutrition
PubIicatioa:ManagementCommitte~.American Society ..of ClicalNutriiion
UnìtedStaes'PbarCQpoeiaConvelition, AdvìsoryPanel 'on 

Nutñtion and

Eleclýts
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Comm

Seceta. AmencanSociety of Clinical 
Nutritiôn
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Chai. NutraonSupprtOuid.eHneCommittee. Amerca Society Parent and EnterNutrtion . .
'Chll.PUlielolicy'CQinttee. Nort 

Amerca A.50ci~tj()n for .the :Study of

Obe
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PUBLICATIONS
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i. Me~erAL. Hey:mñeld SB; .Grndy SMThe litogenic index -a nuieria
exressioofor the :rdative :Iitbogericity ofbile.'Oaöeterolpgy 62:499-501, 1972.

2. Metzger AL. AdlerR, Heymsfield sa. 
Grndy SM. Diurii varation in bilar

lipid cOmpsitio,n. NEng J Med288:333-336. 1973.
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SQggesedtreatmeni: ,Garoeterolgy64:'663. 1913. .

4. We.~ger J.lIeyifieldSB. Adsorpon 
of bile 'by aluminum 'hydroxide. .J Pbanaool

Exp Ther l4:l63-165, 1914.

5. ,RidmaD,ChwlaRKlte.ynsfteldSB.,BcíEilRí 'ShojiM. V1)g1er~ Nixon
ÐW.l1rina excreton,ófdie ea~-related glycoproteiBDCI:etlecof .
,chemotherapy: Ann IiterMed .s6.:174-179~ 1977.

'~. Chawla ~RK HeynsfieldSB,. Wadswort AA, Shoji M. Rudøcø D. lslation an
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.7. HeYmfield SB, :Be.thel RA,IludmanI). Hyperesonsívenesof,patents'W
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. Endoci1ol Met 45:147-158, 1971.
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function'in eSsential hypertenon"Cardiovasc Med 2:477-491,1971.

:9. GiberCA, Nutt DO. Felner JMPefJV, Heyisfield$B,Schl RC-
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.tredatblete. Am J Caiol 40:528-533,1977.
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195:'584-594. 1978.
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15. BetelRA Jansen.(t, Heymsfieli: Sll, Ansley ro, HerSh T, RudmanD.
Nasgasc hyperalmentation thaugha polyetylene catheter: an :~emative to
teafvenous byperaentaon. Am J ClinNu.tr 32: IU2.:n 20, 1979.

16. Heymsféld Sll,Ölafson RP; Kutner MH Nixon OW. A iadiogtaphicmetod of
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caorie unerntrition in theraton myocardial functonand cardiac funeon.Circ .

Re.45:l441S2,1979.

18. HeymSfield SB., Fulenwider T, Nordliger 'B, :BailowR, SonesP , 
KutnerM.

Accurat~ meaement .oflivef,ki~n~y and spleen v91umeandmass by_. .
compueried axìaltoi:o~phy. Mn lniem Med90~l85-181,i919. .

19. Heymfield sa, NoelR, Lynn M. Kuter M. .Actu:rcy .o.fsofttissue densty
'.Pedcted by CT. J 'CömputAsìst Tomagr 3::859-36Ó, .1979.

. 20. . Heysfield SB~;Betbel RA Anley in, Nixon DW, RudmanD:Enteral
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~ NEWS

Fraudulent Papers Stain Co-Authors

By Rex Dalton

SAN DIEGO-Young scientists unwittingly caught up in scandals over fraudulent research have found the

experience to be a drain on their emotions and a stain on their professional careers.

Interviews with nearly a dozen researchers whose, names have been linked to some of the best-known cases of

fraud revealed that the practice of "gift authorship" has sidetracked academic careers, put federal research

grants beyond reach and thrown into question other legitimate studies they have published. It has even limited

their opportunities to practice medicine privately.

The young researchers appear to have been exploited in part because of their naiveté, which was as glaring as

their eagerness to receive credit for published research. Although none has been accused of participating

knowingly in the scientific misconduct, their careers have become clouded by the specter of dishonesty.

Jeffrey J. Brown, now 31, was a radiology fellow in the early 1980s when he came into contact with Robert A.

Slutsky, a former member of the departments of medicine and radiology at the University of California at San

Diego who last year was found to have produced 13 fraudulent papers and 55 others that a special review

committee termed "questonable." Brown is listed as a co-author with Slutsky on three fraudulent papers and

four others that have been withdrawn.

"I'm planning to stay in academics," said Brown, who has remained a researcher at the medical schooL. "I am not

going to let it deter me. But I worry that it wil hurt me in looking for a job or applying for grants. There are

certain people on the faculty that think less of me for my association with Slutsky."

'Foolish' Candor

Steve B. Heymsfield's bitterest memories relate to the reactions of his superiors when they learned he had been

touched by allegations of research fraud by a co-author.

Heymsfield was a young assistant professor of medicine in the late 1970s at Emory University in Atlanta. While

there he co-authored papers with John Darsee, a resident and research fellow. In 1983 it was determined Darsee

had fabricated data in dozens of cases. Darsee lost his Harvard fellowship and was banned from receiving NIH

funds for a decade.

"like a fool, I was open, honest and straightforward," Heymsfield said. "Whatever investigating committee came

through, I told them how I felt; any suspicion I had, any observations I had made.

"The response was that Emory asked me to leave; my grants dried up. I was tenured, so they couldn't fire me.
But they definitely considered me an eyesore. I was set aside-taken off the ladder to the sky. It was obvious

http://www.the-scientist.coml1987 /5/1 8/1 /2/printerfendly 9/27/2005
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there would be no promotions or opportunities."

Heymsfield now heads the weight control and body composition laboratory at St. Luke's Roosevelt Medical Center

in New York. He has been nominated for a faculty position at Columbia University.

"If I don't get it," Heymsfield said, "there wil be one reason: Darsee."

John Mancini also knows the anguish of being associated with a researcher whose work has been questioned. "It

has been a soul-wrenching experience for those of us who were junior researchers," said Mancini, 34, now a

cardiologist at the Veterans Administration Medical Center in Ann Arbor, Mich. "Basically, three years of effort

were wiped out. It has an effect on my brain, my psyche and my souL"

Mancini came in contact with Slutsky as a research fellow from 1980 to '83 at the University of California at San

Diego. He is listed as a co-author on one fraudulent paper and seven questionable reports in which Slutsky was

the lead author.

'Is Your Work Real?'

Mancini remembers vividly the call from a university official that was his first indication of a problem with

Slutsky's work. The inquiry came two years after he had left San Diego.

"He said, 'You wrote such and such paper. Was that study performed?' " Mancini recalled. "It was like: 'Hello,

how are you? Is this study real?' I said, of course I did it."

But the question started him thinking. "It really knocked me for a loop, psychOlogically. I didn't know what to do

but cooperate," said Mancini. "I had to reevaluate my whole experience in San Diego. But that was my research

experience."

Gideon Strich, completing a residency in radiology at the University of California at Irvine, became embroiled in

the Slutsky affair when he was given "gift authorship" for two published articles. Both articles were subsequently

determined to be fraudulent by a university committee that investigated the allegations.

"I wasn't involved in the research, n Strich said, recallng that his signature was forged on documents giving

permission for his name to be used as a co-author. Noting that "everyone shared authorship" for group projects,

Strich thought at the time that Slutsky was simply paying him back for his dedicated work in the lab. Strich left

UC San Diego before the two reports were published.

"I thought, 'Isn't this nice.' I wrote papers he had little to do with, but his name appeared on them. I thought he

was recognizing that I did a lot of work for him. I didn't realize what a favor he had done me-landing me in a

great hole of mud," said Strich.

Despite the stain, Strich has been accepted for a radiology fellowship. But he expects eventually to enter private

practice.

Revising His CV

Psychologist Salvatore Cullari is co-author of a half-dozen research papers with Stephen E. Breuning. The papers
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date from 1979-80, when both men were staff psychologists at the Coidwater Regional Center for Developmental

Disabilties in Michigan.

A draft report in March prepared by a panel assembled by the National Institute of Mental Health alleges

Breuning never performed some studies he wrote up and published in the early 1980s on how drug treatments

affect retarded children. Breuning, now an administrator at a facilty in western Pennsylvania, has denied any
impropriety .

Cullari said the allegations have prompted him to remove from his vita two questioned studies he did with

Breuning. "I pulled them until this mess is cleared up. I've testified that I didn't do anything wrong: I stil don't

know if he did," said Cullari, 35, now an assistant professor of psychology at Lebanon Valley College in

Pennsylvania.

"This wil probably affect me through my practice. Sure I want federal funding: that's where the action is. But I

would say that it's unlikely that the federal government wil ever fund me because of this." Cullari said he hasn't

bothered to apply.

Psychologist Donald G. Ferguson has avoided research entirely because of fears about the effect of being a co-

author with Breuning. Ferguson, 39, is now a county psychologist in Duluth, Minn. He had been a staff

psychologist at Coidwater with Breuning in 1978-80.

"In many ways, it is very traumatic," he said. "Science operates as an honor system. You take the research of

others at face value. When someone comes along and does something like this, you feel first like you have been

betrayed, then suckered, then somewhat guilty that you didn't figure out what was going on. .

"i am now reluctant to conduct any research. In my current job, I have good access to a database; I could get a

research appointment. But I am reluctant to put a lot of effort into research. I get the feeling that even if I did
have a decent piece of research, I couldn't get it published in a journal."

Golden Protection

For most researchers, the knowledge that a senior colleague had acted Improperly came as a complete surprise.

But some admit they could have been more observant. Brown describes his reaction to his discovery, while stil

working with Slutsky, that he was being credited with authorship of articles for which he did no work.

"I resisted that, initially," he said. "I told him that if my name was on a paper, I had to do something. After that

he'd let me chase down X-rays to be photographed. But the X-rays weren't included in the paper; he was just

doing it to satisfy me.

"I realize now I should have said, 'This has got to stop.' But I didn't because he was the golden boy of the

department.

The impact of a hint of fraud is not confined to academia. One researcher damaged by the Slutsky affair was

surprised to learn the stain carried over into the private medical community.

The physician, who requested anonymity, said: "I had applied to a private group. It was a lucrative practice, but

the doctors were really caring individuals. And they were interested in me.
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"One day a partner called and said the group was concerned about Slutsky's name on my papers. I couldn't

believe it. I knew it would hurt me in the academic world, but I never thought it would make a difference for a

job.

"They didn't call me back," he went on. "When I saw this could hurt me to the tune of $250,000 per year, I

realized it was no game."

Dalton is a staff writer on The San Diego Union.

return to webpage
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1

2

3

HEYMSFIELD

events in my life. It was one of many.

Q. Well, the bottom line is that you

4 were asked to leave Emory University as a

5 result, fair?
6

7

8

MS. KAPIN: Objection,

argumentati ve, mischaracterizing.

A. If you can find that written

9 anyplace, anywhere in any reliable document

10 I'd be happy to affirm its validity.
11 (Respondents' Exhibit 20, document,

12 marked for identification, as of this
13 date. )
14 Q. Let me show you what' s been marked

15 as Exhibit 20, correct. Are you familiar

16 with a publication "the scientist"?

17 A. Yes.
18 Q. This is Volume One, Issue 13,

1 9 Ma y 1 8 , ' 87 .

20 A. Yes.
21 Q. Down at the bottom, last full
22 paragraph it says, and quoting you, "The

23 response was that Emory asked me to leave; my

24 grants dried up. I was tenured, so they

25 couldn' t fire me. But they definitely
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1 HEYMSFIELD

2 considered me an eyesore. I was set

3 aside-taken off the ladder to the sky. It
4 was obvious there would be no promotions or

5 opportunities. "

6 That's what you told the reporter,

7 right?
8 A. This is a newspaper article and 1'm

9 not sure what the quote context I gave this

10 quote, but if you can find anything

11 objective, and I don't mean a newspaper

12 article, from Emory University, written to me

13 in any document, and you can go to the dean,

14 you can get all the files, that asked me to

15 leave I would be very shocked.

16 Get my question back.Q. I didn i task

17 that question.
18

19

20

21

22

23

This is a newspaper article.

MS. KAPIN: Doctor, you don't have

to throw out challenges to opposing

A.

question.

A.

Q.

Yes, yes.

And likely will take you up, but

24 that wasn't the question. Can you read the

25 question and we'll take a break.
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1

2 Fifteen years.

3 Q. SO 1971, is that when you were on

4 the faculty at Emory University or --

5 A. It's when I arrved there for

6 training as an intern.

7 Q. As an intern at Emory University

8 were you on the faculty then or was it a

9 tyical medical internhip?

10 A. llypical medical internship.

11 Q. And how long was that internship?

12 A One year.

13 Q. And then after the internship did

14 you do a residency?

15 A Yes.

16 Q. That was also Emory University?

17 A Yes.

18 Q. How long was the residency?

19 A One year.

20 Q. SO it's up to 1973?

21 A. Yes.

22 Q. And then after the residency what

1



23 was the nature of your affiliation?

24 A Did a fellowship at that point.

25 Q. And is that still in a student
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2 capacity or is that now a teaching capacity?

3 A I think that's a marginal question.

4 Of course it's a, you know, you're always

5 teaching in the university. So of course I

6 was teaching at the point I was a fellow. But

7 it's not a faculty appointment if that's the

8 question you're asking.

9 Q. You left Emory University, what?

10 '84?

11 A '86.

12 Q. '86. And anything in paricular

13 that prompted you to leave Emory University

14 and join St. Luke's?

15 A Same thing. Enormous opportnity.

16 Q. Any other reason?

17 A No.

18 Q. What is your financial arangement

19 with Merck?

2



20 A I am a full-time employee.

21 Q. Is that a salared position?

22 A. Yes.

23 Q. How much is your compensation with

24 Merck?

25 MS. RICHARDSON: I am going to go
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2 ahead and object here. Ths is beyond

3 the scope of this expert's report.

4 MR. PRICE: I think it goes directly

5 to the issue of bias. He is employed by

6 a pharaceutical company that is studying

7 weight loss products that --

8 MS. RICHARDSON: You're

9 characterizing the witness's testimony.

10 I hear your argument.

11 MR. PRICE: Let me finish. -- that

12 wil compete hopefully with the

13 respondent's product if they get to

14 market.

15 MS. RICHARDSON: Again, I don't

16 believe the witness has testified to that

3



17 today.

i 8 BY MR. PRICE:

19 Q. You can go ahead and answer the

20 question.

21 A $300,000 a year round numbers.

22 Q. Let me have you --

4


