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ELEBIN CLERK'S*OFFICE
US.D.C. - Atlania o
UNITED STATES DISTRICT COURT JUN 09 2005 o
 NORTHERN DISTRICT OF GEORGIA = Y7 VJ &9 ,
= ATLANTA DIVISION . = R
ATaN SION ff;'}%/f"" Sl
ST Y g FILED IN CHAMBERS
' - FEDERAL TRADE COMMISSION ) -~ CIVIL ACTION NO. - - -.R'%"'SAB%V\&;SJ‘%RY
) 1:03-CV-1297-RWS
Plalntlff ; ; ' JUN 1 3 2005
N ') STIPULATED FINAL JUDGMEY
e S T )  AND AGREED ORDER AS TO sg'T”OMAS Clerk
ALYON TECHNOLOGIES, INC., )  DEFENDANT TELCOLLECT, INGCZ C A7 .
a Delaware corporation; ) ‘ '
' TELCOLLECT, INC., )
- aNew York corporatlon, and )
" STEPHANE TOUBOUL, 4 )
' - individually andasanofﬁcer of )~
-+ Alyon Technologies, Inc., - )
- Defendants. )

1 On May 13, 2003, the Federal Trade Commission (“FTC’% or ‘,‘Commission”) _’ﬁlvevdla
' Complamtfor :Ihjﬁm‘:tive Vandi Other Equitable Relief in this matter pﬁrsuant to ‘ »
B Séctibns 5(a), 13(b), and 19 ovf the Federai Trade Commission Act (“FTC Act”), 15U.S.C.-
:§§ 45(a), 53(b), and 57b and the Telephone Dlsclosure and Dlspute Resolutxon Act of 1992
| v(“TDDRA”) 15 US.C. § 5701 et seq., chargmg Defendants Alyon Technologles, Inc. |
g (“Alyon g5 TelCollect Inc. ( ‘TelCollect”), and Stephane Touboul (‘Touboul”) w1th v1olat10ns of
~ Section 5(a) of the -‘FTCV Act, 1‘-5,U.S‘.C.,§ 4_5(a),_and the FTC’ s»Trade, Regula;txon Rule Pu‘rs?ant‘_
3 to TDDRA (the ‘fPéy-pgr;cali. Rule”), 16 C.F.R. Part 308. Thékconnnission and Defénd;ﬁf -
 TelCollect, by and thxougp their counsel, have agreed and stipulated to the entry of a Stipulated

' Final J udgment and Agreed Order (“Final Order”) by this Cd_urt to resolve all matters in dispute

in this action without Defendant TelCollect admitting, and specifically :deﬁying, each claim, fact.
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" (other than the jurisdictional facts), and assertion of liability alleged in the Complaint and

 without trial. Pursuant to agreement and stipulation, IT IS HEREBY ORDERED, ADJUDGED

 AND DECREED ss follows:
| 1.-’ | o ThrsCourt has ju‘riksdiction over the.subject matter ot’ this action and the partres, L
B _b 2 o -»Venue in this dlstnct is proper ’ |
B 3. L ":‘The Comrmssron s Complamt states a clann upon whleh rehef may be granted agamst

| '»Defendant TelCollect under Sectlon S(a) of the FTC Act 15 U S.C. § 45(a), and the Pay-' o -
- Per.Call Rule, 16 CFR. Par 308, .
R 4 : 'ThlS Flnal Order is for settlement purposes only and does not constitute and shall not be
’:-lnterpreted to constltute an ad.rnlssmn by the Defendant that it engaged in any |
5 ‘w’ron:gdoi-ng or ﬁolaﬁons of law, or that.any of the facts or claims alleged in the
o Complamt other than the junsdlctronal facts, are true, |
5 | i .‘;The Defendant waives any clalm it may have under the Equal Aecess to Justlce Act,
| - 28 U S C.§ 2412 as amended by Pub. L No 104-121 110 Stat 8406, 863-64 (1996),
’ concermng the prosecutlon of this action, |
| 6 - The Defendant walves all nghts to seek appeal of this Fmal Order, and further waives
’ and releases any claim it may have ansmg from this law enforcement aetron agamst the
- FTCand the emp]oyees agents, or representatives of the FTC; and
: d_ AN All Exhibits attached to this Fmal Order are part of thlS Final Order and are mcorporated
. v herem Whether or not spec1ﬁcally referred to; and

i fS.- Entry of thlS Fl‘nal Order 1s-1n. the public 1ntere_st.
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DEFINITIONS

- -For the purpcse of thistinal Order, the foliowirlg deﬁrritions shall apply:

“Defendant” shall mean TelCollect, Inc.; its parent, divisions, subsidiaries, Successcrs, s

otherwise, in which: -

1.

- The Vendor cleariy and censpicuousiy discloses to the Person to be billed all e

L Person subsequently dlsputes any portion of the charges, wh1ch shall mclude
"(a) documentatxon electronic or otherw15e, evidencing the date and timea

, consumer.connected to the Vendo,r s b111_1ng gateway,- (b) docurnentatron,

and assigns; and 511 other entities covered by Rule 65(d) of the Federal Rules of Civil
’ Procedure. v

- .“Express Verifiable Aﬁthoﬁiation” shall mean a ccntracmal agreement, electrohic or

matenal terms and condltlons assocrated w1th the purchase and/or use of the -

preduct or setrvice, mcludmg the Vendor s name and address a busmess -

‘.telephone number whrch the Person to be brlled' may use to obtain addxtronal

inform'ation -(beth the addres’s and telephohe rrumber may be incl'udedvin a

: hyperhnk), and the charges to be mcurred for the product or serv1ce,

The Vendor agrees in any recurring brlhng situation, to notrfy the Person to be

bllled_of any future changes in the charges to be mcurred; -

"The Person o be bilied agrees to purchase and;/dr use the product or :service on
‘vthe terrns,and, cenditions disclosed -hy'.the Vendor; : |

: The Vendor requires 'th‘e use of an identiﬁcation-number c'r other means to

- prevent the unauthonzed purchase and/or use of the product or service; and

, The Vendor obtams sufﬁclent documentatmn for use in the event that a brlled -
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kelectroni’c or otherwise, ‘eyidencing the unique identifying information entered by
; the consumer, as required by the Vendor, ata date and tlme contemporaneous
’w1th the date and time of the consumer s connectlon and (c) the information
‘ obtamed from any database lookup of the consumer’s 1dent1fymg mforrnatmn |
o 6. .. - For purposes of th1s Final Order Automatrc Nu:mber Identification (“ANI”) alone R R : |
: does not constrtute Express Verifiable Authonzatlon F
L - C . “Person” shall mean any' md1v1dua1 partnershlp, corporatton, association, "tmineorpOrated* s v
o assocxatlon, govemment or govemmental subdrvrsron or agency, group, or other entity.
D. . “Records’ *shall mclude e1ther paper or electronic data in whatever form the Defendant
i normally -mamtams such data in the ordinary course of business. - R
E. : “Vendor” shall mean a Person that offe_rs:Videotext Services.
: " F.. ; ‘.‘Videotext Service(s)” shall mean'visual'(iand in some instance’s‘ audio) infonnatiOn.and
: entertainment services oft‘ered over the Internet throu_gh individual websites.

v’P,ROHIBﬁI’I;‘ED BUSINESS_PRAC,TICE_S; -

- : IT IS THEREFORE ORDERED that the Defendant is hereby permanently restramed
.. and enj omed from o
S A Billing, col‘lectin-é, or attempting to colieet ’from';any consumer, on be_half of any Vendo_r,
| -any charges for Videotext Services unless--the Defendantlmov:vsor reasonably should‘
have known that' | | | |
1. The consumer has reached the age of maj jority by the trme he or she is presented
’ wrth the offer of access to Vldeotext Servwes and is capable of formmg a

contract provzded however, that where a'minor mlsrepresents that he or she has
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- reached the: age of majority and provrdes umque 1dentrfy1ng mformatron ‘
’ belongmg to the adult whom the mmor purports to be, the Defendant shall not be e S
held to be in violation of this prov1sron o
- 2; - The consnrner recerved a clear and consplcuous drsclosure of" alI matenal terms.
’ and condrtlons of the offer to access Videotext Services; and
' ‘3-.. s Aft‘er;reoervrng these drsclo’sures, the consumer provided.to the ;Vendor‘Expres's
_Veriﬁable Authorization to: ' |
cas receive the Videotext Services for which the consumer is being brlled or
subJ ected to other collectlon efforts and | ‘
.. b. be brlled for the Vldeotext Servrces charges,
Falhng to obtam the express wntten agreement from any Vendor, priorto. the start ofa |
‘ ’_busmess relatlonshlp with that Vendor or, for current busmess relatronshrps wrthm thnty
(30) days after the entry date of thrs Frnal Order, that the Vendor will abrde by the
. provrsrons set forth in: paragraph LA of thls Final Order, and
Falhng to monitor in a reasonable manner the actrons of any Vendor with»\rvhjch'the
Defendant does busmess, mcludmg but not hmrted to mvestrgatmg, in a reasonable
_ manner given their nature and quantlty, consumer complamts about unauthonzed brlhng
| for Videotext Serv1ce charges, to deterrmne whether the Vendor continues to abrde by the
B ‘ .'vprOVlSIOIlS set forth mn paragraph I A of thrs Flnal Order and failing to take appropnate -
v actron agamst the Vendor whrch rnay 1nclude terrmnatmg the Defendant s busmess |
: relatronslnp w1th the Vendor, should the -Dvefendant drscover that the Ven‘dor is not

‘.cOmpI"ying with those provisions..
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| IL
- ITIS FURTHER ORDERED that, to the extent appli.cahle to the Defendant’s l)usiness,
the Defendant ’is vhereby permanently reStrained and enjoined from failing to cornply, with the
: kPay—Per—Call Rule, 16 C.F. R Part 308 (attached hereto as Exhibit: A), as it may be amended,
| v_ o mcludlng, but not lnmted to, the blllmg dispute resolutlon procedures set forth in Sectxon 308 7
v '. of ‘sa_rd Rule. . |

FINAN CIAL STATEMENT
III ' :

IT IS FURTHER ORDERED that the Comrmssron s agreement to and the Court s

| approval of thls Final Order is expressly premlsed upon the truthfulness accuracy and : |
i completeness of the Defendant’s ﬁnanc1al statement dated February 2,2005. The Defendant’ |
ﬁnanc1a1 statement contams materlal information upon which the Comnnssmn relied i in

: negotlatmg and agreemg to this Fmal Order If upon motlon by the Comrmssmn, this Court

K ﬁnds that the Defendant’s ﬁnanclal statement elther falled to dlsclose any material asset or .

f source of mcome or matenally mlsrepresented the value of any asset or source of mcome, or
“ | contamed any other material mlsrepresentatxon or. om1sswn the Comxnlssxon may request that |
‘. thrs Fmal Order be reopened for the purpose of requmng from the Defendant such equitable
_ .rehef as t_hls Court may deem appropnat_e, provided, however, that in all other respects this Final -
’Order shall rernain m full force and effect unless otherwise ordered bythis Court; and provide’d
further, that proceedings instituted under thi:s protrision are in addition to, and not in lieu of; any | ‘
-other civil or criminal remedies as may be provided by law, including any other proceedin-gs the
Comrrﬁssion may initiate to enfdrce this Final Ord'er._‘ In any such ent‘orcement;proc_eeding, the

B Defendant waives any right to conte'st'any of the allegations of the Complaint filed in this matter.
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' COMPLIANCE MONITORING
B\ 2

I’I‘ IS FURTHER ORDERED that for the purpose of momtonng and mvestrganng
comphance wrth any provrsron of this Final Order |
: 'A‘.' * ‘Within thlrty (30) days of receipt of written notice from a representatlve of the
B : fCommrssmn TelCollect shall submit additional wntten reports sworn to under nenalty
| of perjury; produce-documents for inspection and copying; appear for‘deposmon; and/or’ :
: prov1de entry dunng normal busmess hours to any business locatron in TelCoIlect s
possess1on or dlrect or mdrrect control to inspect the busmess operatlon provzded |
" \_’ :however that TelCoIlect, aﬁer attemptmg to resolve a dlspute wrthout court actlon and
“’for good cause shown, may ﬁle a motlon with thls Court seekmg an order 1nc1ud1ng one
. k,or more of the protectlons set forth in’ Fed R Civ. P. 26(0), | |
Bf.' i Inaddmon, the Co‘jrnmnssron is authonze‘d to rnomtor compliance with this Final Order
L by all other‘ lawﬁil rneans,, including; but not limited to, the following:
1. | d Obtalmng drscovery from any Person, wrthout further leave of court, usmg the
- procedures prescnbed by Fed. R. Civ. P. 30, 31,33, 34, 36, and 45;
2. ‘i - Posing as consumers and suppliers to TelCollect, its employees, or any other
“entrty managed or controlled in whole or in part by TelCollect, wrthout the | |

"necessuy of 1dent1ﬁcat10n or pnor notlce, and

S . : C. - vTeIColiect shall permrt representatlves of the Commrssxon upon thlrty (30) days advance |
S notrce, to mtervxew any employer consultant 1ndependent contractor representatrve

agent, o_r managenal employee who has agreed__to such- an mterwew, relating in any way -
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to any:conduct subject to this Einal Order.k The Person interviewed may have counsel e
' present. | |
Prou_ided, however, ‘that nothing in this Finat Order shall limit 'the Conitnission-’s lawful |
3 use of comp'ulsory process, ‘pursuant to Sections 9 and 20 of the FTC Act, 15 'U.S-.C." §§ 49' 5715-' '
1,to0 obtam any documentary matenal tanglble thmgs, testunony, or mformatlon relevant to
E ._unfalr or deceptlve acts or practlces in or affectmg commerce (w1thm the meanmg of 15U. S C
;§45(a)(1» | i

' COMPLIANCE REPORTING BY THE.,DEFENDANT |

CIT IS FURTHER ORDERED that in order that comphance w1th the prov1s1ons of thlS |
. Fmal Order may be momtored |
: . A ' 'tFor a perlod of three (3) years from the date of entry of thls Fmal Order TelCollect shall :
Rt " notlfy the Comrmssxon of any changes inits corporate structure that may affect : |
v' comphance obhgatxons arrsmg under this Fmal Order, mcludmg, but not limited to,
B ‘f'dl‘s‘solutton a’ssrgnment; sale, merger or. other actlon that wo_uld' result in the emergence S
of a successor entlty, the creation or dlssolutlon ofa sub51d1ary, parent or afﬁhate that
: engages 1n any acts or practlces subject to thrs Flnal Order the ﬁhng ofa bankruptcy
: petltlon or a change in the corporate name or address at least thlrty (30) days prlor to -

' such change, provzded that w1th respect to any proposed change in the corporatlon about

o . Wthh TelCollect learns less than thirty (30) days pnor to the date such action is to take
' place,'TeICollect shall notify the Commission as soon as is practlcable,after» obtalmng .

~such k'noWle'dge; o
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B. » - One hundred elghty (180) days after the date of entry of thxs Final Order, TelCollect shall -
»  provxde a wntten report to the FTC swom to under penalty of perjury, settmg forth in
detail the manner and form in wh1ch it has complied and is complymg wnth th1s Fmal
: _Order. This repoxt shall mclude, but not be «llmlte_d toa copy ’_of each acknowledgxguentof o
feeeipt of this Final Ordet obtained pursuentto Peragraph _’VII,“ a eopy of all exptess o
« Wi'itten agreeruents with Vendors; as'required by Paraéraph LB, and anyv other changes -
| , reqmred to.be reported under subparagraph A of this Sectlon
| C | For the purposes of this Fmal Order, TelCollect shall, unless. othervnse dn‘ected by the
- 'Comm1ssmn s authonzed representatxves ‘mail all written notlﬁcatlons to the |
: ’ ;Cqmm1ssxon to:
k Assomate Dlrector for the D1v1s1on of Marketmg Practlces
Federal Trade Commission : : :
600 Pennsylvania Avenue, NwW

- Washington, DC 20580
Re: F ,C v. Alyon Technol

n¢., Civil Action No. 1-03-CV-1‘2‘97-RWS

D. - v‘_ -For purposes of the comphance reportmg and momtormg requlred by th1s Final Order
~ the Comrmssmn is authonzed to communicate with TelCollect through the followmg

counsel

R P William A. DuPreIV
SO : _ Daniel P. Griffin -
- Miller & Martin PLLC
1170 Peachtree Street, N.E., Sulte 800
- Atlanta, Georgia 30309
404-962 6100

RECORD KEEPING PROVISIONS |
o VI, E

T ISFURTHERORDERED ‘that, fora pen'od,of six (6) yea_ts from the date of entry of |

| this Final Orde;, TelCollect,kin connection with -b_illi'ng for’ or otherwise attemptingtb collect
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money from consumers for access to Videotext Services, is hereby restrained and enjoined from

failing to create and retain the‘ffol_-lowing records:

Accounting recordsthat in reasonable detail, reflect the cost of goods or services sold,

revenues generated and the dlsbursement of such revenues,

: Personnel records accurately reﬂectmg the name, address, and telephone number of
- ~eaeh Rerson evmployed, in any capacity b_y such busmess, mcludmg as-an mdependent
s contraotor; tthat‘ PerSQn’s job title or position; the date upon. whlch the ‘P.erson*commeneed
B wor.k;' and ',the:date andireason for the Pers_on’svytenninatn)n, if "applicahle;
4 'CUSto_rner- ﬁcords"c:ontai'ning: rt»he names, addresses, phone numbers, v‘dollar amounts 'paitl; -
" quantity of irems or seNiCes .purchased, description of itenrs or serViees purchased, and
- the Express Veriﬁable -AuthorizatiOn obtained by the Vendors,‘to the extent such :
| mformatron is obtamed in the ordmary course of busmess, ; |
. E Complamts and refund requests (whether received drrectly, 1nd1rectly or through any
N thlrd party), and any responses to those complamts Or. requests, |
L :.Copres ofall express wntten agreements wrth Vendors, as requn‘ed by Paragraph I B; and L
, All recor.ds and documents necessary to demons_trate fu_ll complrance with each provrsron
of this Final,Ord_er-, .ineludingubuttnotwlimited to, copi’es of acknowlfedgments of r‘eceipt' of ;
| this Fmal Order, requlred by Paragraph VII, and all reports submitted to the FTC

. pursuant to Paragraph V.
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DISTRIBUTION OF ORDER BY THE DEFENDANT S
: - VIL

' IT IS FURTHER ORDERED that fora penod of three (3) years from the date of entry -
| ’lof thls Fmal Order, TelCollect shall dehver coples of the Fmal Order electromcally or -
- otherw1se as du'ected below: -
A ; ‘. TelCollect must dehver a-copy of this F inal Order to all of itsprineipals;.ofﬁcers,,_:
| directOrs,k and .mahagers; " TeIColleet also must delitfer eopies of this F irlal’Order to-all ‘ef .
‘its emplOyees agents, and ‘representati\}es Who engage m conduet"materially related tob
: the subj ect matter of the Fmal Order For current personnel dehvery shall be within five
5) busmess days of service of thrs Flnal Order upon TelCoIlect For new personnel |
: dehvery shall occur pnor to them assumlng thelr respons1b111t1es
V’ - B., -‘ = : TelCollect must secure a sxgned and dated statement (whlch may be obtamed
o electromcally prov1ded that the mgnature comphes with the requlrements of the
- Electromc Slgnatures in Global and Natlona,l Commerce Act, (“E—Slgn Act” R 15 U S C.
| | | § 7001 et seq.). acknowledgmg recelpt of the Final Order within thn'ty (30) days of
: dehvery,' ﬁ'om all Persons recelvmg a copy of the Final Order ‘pursuant to this Part.

ACKNOWLEDGMENT OF RECEIPT OF ORDER BY TI-IE DEFENDANTS
: : VIII

IT IS FURTHER ORDERED that TelCollect w1thm ﬁve (5) busmess days of recelpt e
of thls Fmal Order as entered by the Court must submxt to the Comrmsswn a truthful swom

'statement acknowledgmg rece:pt of thlS Fmal Order
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' RETENTION OF JURISDICTION

ITIS FURTHER ORDERED'th@t this Court shall retain jurisdietion of this matter for
| purposes of construction, interpretation, modification, and enfo,rcementkof this Final Order.
IT IS FURTHER ORDERED that tﬁere being-no just.,-feasoo 'fof delay of-"e’ntry _of this »‘ :
, Judgment ‘and, pursuant 0 Federal Rule of Civil Procedure 54(b), the Clerk shall enter this Final
' Order umnedlately | | | - l o ;

S0 ORDERED this [__dayof ¢§,_~(' ¢ ,2005at Atlants, Georgia.

| .Richard W. Stdry
Umted States Dlstnct Judge

The partles hereby consent to the terms and condltlons of the Fmal Order as set forth

e aboveiand consent to entry thereof

- FOR THE..COMMISSION:‘ e FOR THE DEFENDANTS

DAVIDM TOROK :

JONATHAN KRADEN

Federal Trade Commission ; o
.~ 600 Pennsylvania Ave., N.-W., Room H-238"

_ Washington, D.C. 20580
(202) 326-3075 (Torok) » /
©(202)326-3257 (Kraden) e ( D/«»[Z—Je»
©(202)326-3395 (fax) | WILLIAM A DUPRE |

DANIEL P. GRIFFIN
Miller & Martin, PLLC '
1170 Peachtree Street, N.E., Suite 800 -
' ..~ Atlanta, Georgia 30309 . -
.. 404-962-6100 :
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