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Pursuant to the Cour' s Order on Post Trial Briefs on April 6, 2005 , and Rule 3.46 of the

Federal Trade Commission Rules of Practice ("Rules ), 16 C. R. , Respondent Evanston

Nortwestern Healthcare Corporation ("ENH") hereby submits its Replies to Complaint

Counsel' s Proposed Findings of Fact.

INTRODUCTION

Counts I and II of the Complait allege tht Evanston and Highland Park consumated a
merger in violation of Section 7 of the Claytn Act. Count I alleges the violation using a
strctual analysis drawn from the Merger Guidelines l but adapted to the facts of ths
case in which Complaint Counsel challenges a merger that has already taen place and
for which pricing data is available. Count II alleges the violation based on direct
evidence of competitive effects of the merger. (See CCFF 83).

Response to Findinl! No.

Respondent agrees with ths proposed finding to the extent that Counts I and II allege

claims against Evanton Nortwestern Healthcare ("ENH" These allegations, however, have

no basis in fact or law. Indeed, Count II, to the extent is alleges that Complaint Counsel can

prove a violation of Section 7 based on direct effects alone, has no legal basis. (Resp. ' s Pre-Trial

Brief at 9- 13; Resp.'s Post-Trial Brief at 31-34; Resp.'s Reply Brief at Section J.D. I).

Market power" is the abilty of a firm to raise its prices above competitive levels. The
term "competitive levels" means a long-term analysis to determine the price that would
just allow a firm to break-even or ear "zero economic profit:' (See CCFF 104).

Response to Findinl! No.

Respondent agrees with the definition of market power. However, this proposed finding

confses the definition of "competitive levels." Competitive levels are simply a finn s prices as

1 U.S. Dept. of Justice & Federal Trade Commission Horizontal Merger Guidelines (1992 rev d 1997)

2 "CCFF" refers to Complaint Counsel' s Proposed Findings of Fact.

3 Unless otheIWise indicated, the term "
Evanston Hospita " when used in the past tense, refers to both Evanston

Hospital and Glenbrook Hospital before the Merger. The term "Evanston Hospita " when used in the present tense



compared to the average of several of its competitors. Competitive levels are the price levels

that prevail in a competitive marketplace with free and unettered competition. Different

competitive prices might be measured for different firms. In cases where the marketplace

supports more than one price level , a representative price is simply the average of the

competitors ' prices. For instace , in ths case, ENH' s competitive price level is the average price

of care at several of the major teaching hospita in the Chicago area. (Noether, Tr. 5992).

The direct evidence of anticompetitive effects of the merger includes evidence of ENH' 
post-merger price increases (both absolute price increases and price increases relative to
other hospitals in the Chicago area). (See, e. CCFF 373-745 822-1337).

ReSDonse to Findin2 No.

Ths proposed finding is incorrect and misleading to the extent it suggests that price

increases alone are sufficient to demonstrate direct evidence of anticompetitive effects of the

Merger. REDACTE
(Baker, Tr. 4702 4644, 4649- , 4652-

camera; Haa-Wilson, Tr. 2677; Noether, Tr. 5904).

REDACTED

(Haa- Wilson, Tr. 2546- in camera).

REDACTED

(Haa- Wilson, Tr. 2828, in camera). To prove anticompetitive effects, Complaint Counsel

needed to show that there was not a benign reaon for the price increase. (Haa-Wilson, Tr.

2677-78; Elzinga, Tr. 2404). REDACTED

refers to the current Evanston Hospital alone. The tenn "ENH" refers to the post-Merger entity (Evanton Hospital
Glenbrook Hospital and Highland Park Hospital).



REDACTED

t (Noether, Tr. 5989, 5991; Haa-Wilson, Tr.

2823- , in camera). (Haa-

Wilson, Tr. 2834- in camera). REDACTED

REDACTED (Baker, Tr. 4621 in camera;

Noether, Tr. 5990).

Finally, another way for Complaint Counel to show market power is by a price increase

and output reduction. However, the evidence in ths case shows that output afer the Merger

actually increased, rather than decreased. (Noether, Tr. 6217- 18). Since Complaint Counsel was

not able to show anything other than a price increase, there is no evidence of anticompetitive

effects.

The direct evidence of anticompetitive effects of the metger includes par admissions.
(See CCFF 1346- 1461. See also CCFF 1387, 1463- 1508).

ResDonse to Findine: No.

The proposed finding is incorrect. (RFF-Reply " 1346- 1461 , 1463-1508). Contrar to

Complaint Counsel's assertions, testiony from ENH' s executives and ENH' s contemporaneous

business records are not evidence of market power or anticompetitive effects.

REDACTED

4 "RFF-Reply" refers to Respondent' s Replies to Complaint Counsel's Proposed Findings of Fact.



REDACTED (Noether, Tr. 6107- in camera; CX 7, CX 8, CX 9, CX 10). The "Merger

integration" process involved a vast nwnber of activities that included the analysis ofHPH'

managed care organzation ("MCO") rates and renegotiation with MCOs as par of the need to

operate under a single contract for the combined post-Merger entity. (Hilebrand, Tr. 1839-40;

Chan, Tr. 659- , 712, 714, 739). As explained by ENH' s Chief Operating Offcer ("COO"

Jeftey Hilebrand, ENH achieved the price increases noted in these docwnents precisely

because, coincident with the Merger, ENH realized it was not being fairly compensated by many

MCOs for its clinical servces. (Hilebrad, Tr. 2026).

The area adjacent to or contiguous to the thee hospita campuses that make up ENH
Evanton Hospital, Highland Park Hospita and Glenbrook Hospita, has been tenned a
trangle. (See CCFF 54).

Response to Findin2 No.

Ths proposed finding is false. The tenn "trangle" was invented by Complaint Counsel,

was used only by witnesses Complaint Counsel prepared to testify and, above all, does not

appear in any of the relevant, contemporaneous docwnents. In short, the only par that has

tenned" ths area a "trangle" is Complaint Counel itself. (RFF-Reply 11 54).

The Nort Shore trangle includes the area inside the thee points of the hospitas. There
are only thee hospitals in the trangle - Evanton, Glenbrook, and Highland Park. Ths
constitutes a large geographic area with no hospita other than Evanton, Glenbrook and
Highand Park. (See CCFF 55).

Response to Findin2 No.

Ths proposed finding is misleading. It attempts to downplay the highly competitive

environment in which the thee ENH hospitas exist. (RFF " 383-507; RFF-Reply 1111 5 55).

REDACTED (See CCFF 51 in camera).

S "RFF" refers to Respondents Proposed Findings of Fact



Response to Findinl! No.

This proposed finding is misleading because it relies far too heavily on the testimony of

MCO witnesses who have little knowledge of the Nortern suburbs of the Chicago, Ilinois

metropolitan area where ENH is 10catedT'Nort Shore ). Moreover, ths testimony is based on

pure speculation and hearay given that none of these "executives" testified at trial or, for that

matter, were even identified at tral. Accordingly, ths proposed finding should be disregarded.

(RFF-Reply ' 50-51).

The merger of Evanston and Highland Park was seen as an opportty for the hospitas
to "join forces and grow together rather th compete with each other. (See CCFF 71).

Response to Findinl! No.

This proposed finding is inaccurate and misleading. HPH hardly posed a competitive

threat to Evanston Hospital, and the two were certnly not each other s closest substitutes. (RFF

480-481 538-559; RFF-Reply" 47 61).

Furher, the above-cited passage from CX 2 does not refer to hospital services but, rather

to physicians and medical offces. (RFF-Reply' 1351 , 1357, 1360, 1588). The fact that the

referenced statement was made at an HPH Medical Executive Committee meeting confnns that

it did not relate to hospita services. (CX 2 at 1; RFF-Reply' 1360, 1588).

9. Health plans tyically do not contract with all the hospitals in a given geographic area.
They engage in selective contracting. Selective contracting is the process by which health plans
choose to contract with some, but not all, of the acute care hospitas in a geographic area. The
health plan seeks to contract with a sufcient number of hospitas to fonn an attactive network
to offer its potential buyers. At the same time the health plan seeks to contract with fewer than
all the hospitas in an area in the hope that the hospitas with which it contracts will offer lower
prices, pennitting the health plan to keep the premiums or the price at which it sells its products
low. (See CCFF 195-283).

Response to Findinl! No.

Ths proposed finding is misleading and incorrect to the extent that it suggests that MCOs

use selective contracting in the Chicago area in choosing which hospitas to include in their



respective networks. (RFF-Reply 195-283). There has never been much selective contracting

in the Chicago area. (Noether, Tr. 5981). An analysis of the size of various MCO networks in

the Chicago area shows that all MCO networks are very large and fairly inclusive, indicating that

MCOs contract with the vast majority of hospitas in the Chicago area. (Noether, Tr. 5982

(describing DX 7045); RFF 991). Furer, in the Chicago area, HMO and PPO networks are

about the same size. (No ether, Tr. 5982). Traditionally, in a maket where there is selective

contracting, HMO networks would be smaller than PPO networks. (Noether, Tr. 5982; RFF 

992).

10. Though the process of selective contracting, the health plan seeks to negotiate a lower
price with the hospita while the hospital seeks to negotiate for a higher price. A bargain
is strck between the two price objectives. The health plan will only include those
hospitals in its provider network with which there is this sort of bargain over price. The
ability of the health plan to exclude a hospital from its network is a powerfl tool and
defines each side s bargaining position. (See CCFF 196- 197, 200).

Response to Findinf! No. 10:

Ths proposed finding is misleading and incorrect because there has never been much

selective contracting in the Chicago area. The facts presented at tral prove that MCOs aspire to

include almost every hospita system in their networks and are disinclined to exclude a hospital

at the end of negotiations. Patients demand broad provider networks and are averse to limted

networks or utilization restrctions. (RF 58). Therefore, the theat of excluding a hospital

from its network is not a powerf tool that defines bargainig positions in the Chicago area.

(RF-Reply 9, 195- 197 200).

11. Before the merger, if Evanston went into a negotiation with a health plan and asked for
what the health plan thought was an extremely high, uneasonable price, that health plan
could choose to include Highand Park and other hospitas in the provider network while
excluding Evanston Hospita. (See CCFF 256). Pre-merger, if it was Highland Park that
requested uneasonably high rates, the health plan could have tued instead to Evanston
and other hospitas. (See CCFF 263).



Response to Findin2 No. 11:

This proposed finding is based only on speculation. (RFF-Reply 256, 263).

Complait Counsel did not provide any testimony or evidence from the MCOs suggesting that

they excluded Evanon Hospita at the expenseofHPH or vice versa.

REDACTED
(RFF-Reply 256; RFF 975-978 980-981 in camera; RFF 

979). In fact, Ron Spaeth, President and Chief Executive Offcer ("CEO") ofHPH until the

Merger, testified that Evanston Hospita' s presence, or the presence of any other hospita in 

MCO' s network, did not make it more diffcult for pre-Merger HPH to gain price increases from

that MCO. (Spaeth, Tr. 2176). And Mark Newton, pre-Merger HPH' s Vice President for

business afairs, and one of Complaint Counsel' slead witnesses, testified that he never felt

excluded from MCO contracts because of Evanton Hospita, other than Humana Inc.

Human ) staff model product. (Newton, Tr. 457; Spaeth, Tr. 2170-71). Overal, pre-Merger

HPH had contracts with virtly all MCOs, with perhaps one or two exceptions. (Newton, Tr.

457).

12. After the merger, when ENH demanded a price that the health plan thought was
uneasonably high, the alternative of excluding Evanton but including Highand Park
and varous other hospitals was no longer possible. The health plan would have to
exclude both Evanton and Highand Park or neither hospital (See CCFF 257).

Response to Findin2 No. 12:

Ths proposed fmding is based only on speculation and is contradicted by the evidence.

Complaint Counel ha not presented any testimony or evidence that MCOs (other than Great

West Life & Anuity Insurance Company ("Great West")) even attempted to exclude post-

Merger ENH from any of their networks. There is no evidence that Great West, the only MCO



that actully terminated with ENH, lost a single existing customer, nor any sales or revenue, as a

result of that termination. (RFF 802).

13. Evanston and Highland Park were direct competitors before the merger. The merger
eliminated the competition between the two competitors. (See CCFF 284-301).

Response to Findin2 No. 13:

Ths proposed finding is very misleading. Evanston Hospital and HPH did compete, in

some respects, for patients. However, the competition was minal because Evanston Hospita

was much larger and offered a much greater breadth and sophistication of services than HPH.

Specifically, because HPH did not offer the tertiar services Evanton Hospita offered, such as

advanced oncology and cardiac surgery, competition for these services was nonexistent. (CX

6305 at 19 (Stears, pep.); Neaman, Tr. 1306; Spaeth, Tr. 2244; RFF 481). The record is

clea: Evanston Hospita and HPH were not each other s closest substitute hospitals ITom either

a product or a geographic perspective. (RFF 480-481 538-587; RFF-Reply 47, 48,

284 1417, 1473- 1474 , 1695 , 1697).

14. Health plans were unable to exclude the post-merger ENH ITom their networks. (See
CCFF 261-283).

Response to Findini! No. 14: 

This proposed fmding is based only on speculation. (RFF-Reply' 12).

15. Highand Park was already a good hospita before the merger. (See CCFF 2295-2352).
Highland Park was considered by many as "one of the fmest communty hospitas in the
countr. (See CCFF 368).

Response to Findin2 No. 15:

The first sentence of ths proposed finding is misleading, and the second sentence is false.

Pre-Merger HPH was a tyical community hospital and a hospita with many fmancial and

clinical problems, not one of the "fmest community hospitals in the countr. " (RFF 44-49

1165-2277 2298-2307 2319-2413; RFF-Reply , 41- , 2295-2352). Complaint Counsel



relies on the testimony of Newton for this paricular statement. But Newton, who has no clinical

degrees or experience, lacks the appropriate background and knowledge to convincingly

comment on the hospital' s quality of care. (Spaeth, Tr. 2282-83; Newton, Tr. 471; RFF-Reply 1

1465). Before the Merger, Newton never had primar responsibility for HPH' s quaity of care.

(Newton, Tr. 512- 13; Spaeth, Tr. 2283). Tht responsibilty was given to HPH' s COO, Peter

Friend, who Complaint Counsel decided not to call as a tral witness. (Newton, Tr. 512-13).

Newton also was not involved in credentialing pre-Merger HPH' s physicians, nor was he

responsible for HPH' s infonnation technology systems. (Spaeth, Tr. 2283).

16. Absent the merger, Highland Park would have remaied a viable competitor. It could
have continued as a stad-alone competitor without the merger, and it was an attactive
candidate for other mergers. (See CCFF 302-372).

Response to Findinl! No. 16:

This proposed finding is false. (RFF-Reply 11 302-372). HPH' s leadership, including

Spaeth and Chairman of the Board Neele Stears, as well as its financial consultat, Kenneth

Kaufan, all concluded that HPH ultimately could not maintan the status quo as an independent

hospital. (Newton, Tr. 436-37; Spaeth, Tr. 2141; Kaufan, Tr. 5811 , 5818-20; RFF 11 2301-

1204 2307-2310). Moreover, whether HPH would have found an appropriate merger parer

other than Evanston Hospita is speculative. But the fact remains that, after 14 years of lookig

for a parer, HPH settled on Evanston Hospita because only Evanston Hospita demonstrated

both the ability and the will to improve HPH' s quaity of care and ensure its long-tenn surival.

(Spaeth, Tr. 2273; RFF 1197 240-249 2306 2308-2318; RFF-Reply l' 370, 1598).

17. The pricing ofENH to health plans following the merger provides direct evidence of
anti competitive effects. (See CCFF 373-745, 822- 1337).



ResDonse to Findin2 No. 17:

Ths proposed findin is false. REDACTED

(RF-Reply" 373-745 822- 1337; RFF

" 528-531 , 656-923 , 1110- 1155).

18. ENH raised prices post-merger in varous ways, including:

Moving health plans to one contract for all thee ENH facilties the
Evanston or Highland Park pre-merger contract, whichever had the higher
rate. (See CCFF 822-847);

Adding a premium to the higher of the Evanston or Highland Park contract
rates. (See CCFF 848-880);

Moving health plans from a fixed price contrct to a discount off charges
contract or to a contrct that contaed more discount off charges
provisions than the pre-merger contract. (See CCFF 817-821);

Adoptig in 2QOO the higher of the Evanston or Highand Park
chargemaster list price for the paricular product or servce. (See CCFF
881-903); and

Increasing the chagemater rates in the years followig the merger. (See
CCFF 918-924, 942-951).

ResDonse to Findin2 No. 18:

This proposed finding is misleading because none of the above-listed ways in which

ENH purortedly changed its rates or raised its prices was the result of market power. Rather, all

of these changes were the result ofENH using well-accepted mean to brig its rates and prices

to levels approprate for its status as an academic hospita system. (RFF-Reply" 817-903 , 918-

924, 942-951). The evidence at tral proved that MCOs negotiated the tenns tht it felt were

importt, but compromised on tenns as well.



For instance, MCOs recognized that ENH offered a fuly-integrated health care delivery

system afer the Merger that, just as it had always done with Glenbrook Hospita, justified a

unfied rate strctue. (RFF-Reply 822-830 , 881-903). The evidence at tral demonstrated

that the adjustments to the chargemaster were wholly unelated to manged care negotiations.

(RFF-Reply 881-903 , 918-924, 942-951; RFF 1 924-964.

When MCOs merge they desire to use the better of the two existing contracts. (RF-

Reply 1833). Similarly, afer the Merger, EN and the MCOs agreed to use the better of the

two existing contracts as a staing point in negotiations. (RF-Reply 1 833-847). Some

contracts negotiated in 2000 were actually less favorable to ENH than what had been in place

before the Merger. (RF 1 785-789, 852). Several contracts had not been renegotiated by

either hospital in many years, which justified prices above the existing levels at the time of the

Merger. (RFF-Reply 11848-880). Others were outdated and under-market and required

adjustments to be brought to fair market levels. (RFF 738-756, 778-780, 790-795). The

paries also negotiated changes in the reimbursement strctu; some agreed to shift some rates

to discount-off-charges, while others did not. (RF-Reply 817-821; RFF 750-751).

19. ENH mcreased its net revenues from health plans by a mium of $18 milion anually
due just to the 2000 managed care contract re-negotiations. (See CCFF 1329- 1337).

Response to Findine: No. 19:

Ths proposed finding is misleading to the extent it suggests that REDACTED

REDACTED



REDACTED

(Noether, Tr. 6107- in camera; RFF-Reply 1329- 1337).

Finally, ths proposed finding is misleading to the extent that it ignores the impact of

post-Merger improvements in quaity on revenue and contract negotiations with MCOs.

20. Ths $18 milion in additional anuaized net revenue includes only six named health
plans (out of approximately 35-40 tota ENH contracts) and some small PPO contracts.
(See CCFF 1333). The $18 millon in additional anuaized net revenue does not
include:

Any additional revenue from other contracts, such as the Januar 2001
re-negotiated One Health contrct. (See CCFF 1333);

Any additional anualized revenue achieved though the shifting of health
plans to the higher (in tenus of rates) of the Evanston or Highland Park
pre-merger contracts. (See CCFF 1334 822-847);

Any additional anuaized revenue achieved though ENH' s adoption in
2000 of the higher of the Evanston or HigWand Park pre-merger
chargemasterrates. (See CCFF 1335 881-903); and

Any additional anuaized revenue achieved though ENH' s chargemaster
increases in 2002 and later. (See CCFF 1336, 918-924, 942-951).

Response to Findinl! No. 20:

Ths proposed finding is misleading to the extent it suggests that ENH could not have

achieved ths increased revenue without the Merger. (RF-Reply 19; RFF-Reply 822-847

1333- 1334).

Moreover, any chages by ENH to the chargemasterwere perfectly appropriate. To

maxmize Merger-related cost effciencies, ENH consolidated its chargemaster with HPH' s so

that the merged entity could have a single biling system and a single process for patient

registration and other activities. (Hilebrand, Tr. 1710, 1990; RX 864 at ENH HG 1781). A

consolidated chargemaster is the best practice for a hospital system. (Porn, Tr. 5646-47). ENH'

goal" of the 2000 chargemaster transition was to "equalize charges at all thee sites." (CX 2239



at 1). However, E!'H did not increase its chargemaster prices in 2000 above either the pre-

Merger Evanston Hospital or HPH prices. (Hilebrand, Tr. 1712). Furer, afer the Merger

ENH also leared that, on the whole, its chargemaster contaned prices that were under-market.

(porn, Tr. 5648- , 5650; RX 1244). Thus, in 2002, ENH engaged Deloitte Consulting

Deloitte ) to perfonn an analysis regarding its chargemaster. (porn, Tr. 5650 5653 , RX 1244

at ENH JH 7109). Deloitte recommended that ENH increase its prices in its chargemaster, and

emphasized that a "one-time ' catch-up ' adjustment" was required. (porn, Tr. 5658; RX 1170 at

DC 2008; RFF-Reply 881-903 , 918-924, 942-951 1335- 1336; RFF 1 924-964).

21. The fist major chargemaster increase in 2002 raised ENH' s net revenue by $20 millon
to $26 millon anually. ENH was not concerned that health plans would switch to other
hospitals due to the price increase. (See CCFF 942-954).

Response to Findinl! No. 21:

This proposed finding is misleading to the extent it suggests that ENH could not have so

increased its chargemaster without the Merger. The evidence showed that ENH could have

made these chargemaster increases regardless of the Merger; the chargemaster increase and the

Merger were totaly unelated. (Hilebrand, Tr. 1996; Porn, Tr. 5661).

Ths proposed finding is fuer misleading to the extent the second sentence implies that

that EN' s reaction to the chargemaster increase has anytng to do with market power. ENH

was not concerned tht MCOs would switch to other hospitas afer the chargemasterincrease in

2002 , because ENH' s chargemaster, on the whole, was und r-market. (RFF-Reply 1 20). There

is no evidence to the contrar. Moreover, Hilebrad did not anticipate any resistace from the

MCOs to the chargemaster pricing changes because he never had a conversation with a MCO

about ENH' s chargemaster. (Hilebrand, Tr. 1995). Similarly, Deloitte was not aware of any

MCO that had issues with the pricing changes in ENH' s chargemaster. (Porn, Tr. 5665; RFF-

Reply 942-954).



22. There is no dispute that ENH raised prices to health plans following the merger. (See
CCFF 392-502).

Response to Findinl! No. 22:

Ths proposed finding is tre, but Complaint Counel' s evaluation of price changes in

CCFF' 392-502 is incorrect, inaccurate, misleading and irrelevant. The Ilinois Deparent of

Public Health ("IDPH") state data the Nera data, and the data provided by ENH in response to

the Civil Investigative Demand were not suitable data sets to exame to find the appropriate

price change. (RF-Reply ' 394-464). In addition, the data provided by Aetna Inc. ("Aetna

Blue Cross and Blue Shield of Ilinois ("Blue Cross ), Humana, Great West and United

Healthcare of Ilinois ("United") were not properly analyzd by Dr. Haa-Wilson. (RF-Reply

465-493). To be of any relevance, ENH' s prices must be case-mix adjusted, and compared to

an appropriate control group of hospital's. (RFF-Reply 1 494-502). Additionally, ENH' s price

change should not be evaluated by individua MCO but, rather, by the overall average

aggregating across all MCOs. (RFF-Reply 1 494-502). Finally, a simple examination of price

changes, without a consideration of competitive price levels, canot yield the conclusion that the

post-Merger prices were anticompetitive. (RFF-Reply 392).

23. There is also no dispute that, followig the merger, ENH raised prices to health plans
relative to other hospitas in the Chicago area. (See CCFF 503-579).

Response to Findinl! No. 23:

Ths proposed finding is misleading to the extent it suggests that relative price increases

(i.e. prices increases at ENH that were greater than price increases at comparson hospitals) are

necessarly anticompetitive. The mere existence of a relative price increase is not suffcient to

support the conclusion that ENH was exercising market power. (RFF-Reply 1 510). Ths

proposed finding is also misleading to the extent it implies that ENH raised prices to all MCOs

relative to other hospitals in the Chicago area. Ths is not accurate. Professor Jonath Baker



fOWld that ENH's prices charged to Blue Cross, as compared to an appropriate control group of

hospitas, actully declined.
REDACTED

(RFF-

Reply '1579 in camera).

Finally, Complaint Counsel's evaluation of price changes in CCFF '1'1503-579 is

incorrect, inaccurate, misleading and irrelevant. Dr. Haa-Wilson used over-inclusive control

groups when comparng ENH' s prices to other hospitas. (RFF -Reply '1'1 512-568).

REDACTED

changes.) (Haa-Wilson, Tr. 2859, in camera). Furer, to be of any relevance, ENH' s prices

must be case-mix adjusted as compared to the appropriate control group of hospitals. (RFF-

Reply '1'1 573-578). In addition, ENH' s price change should not be evaluated by individua MCa

but, rather, by the overall average, aggregating across all MCOs. (RFF-Reply '1'1569 573-575

577-579).

24. When hospitals increase their prices, health plans pass the price increases on to their
customers. (See CCFF 1338-1345).

Response to Findinl! No. 24:

This proposed findig is misleading to the extent it suggests that health plans must pass

any cost increases on to conswners. First, MCOs can create incentives to use lower cost

providers. For instace, some MCOs have created "tiered" networks, which are broad networks

in the aggregate that provide financial incentives for employees to use a limited subset of the

network providers that have relatively lower negotiated rates. (RX 1346 at BCBSI-ENH 5536;

RX 1613 at 5; RX 1663 at 7; RX 1246 at NMH 3014).



Second, even without changing their networks, MCOs do not need to pass cost increases

on to the consumers. Despite complaints of higher prices from providers, the MCOs themselves

are making milions of dollars in profits imd thus can absorb provider price increases without

passing them on to consumers. For instance, Health Care Service Corporation, the parent of

Blue Cross, posted net gains of over $624 millon in 2003 , $347 millon in 2001 and $173

millon in 2000. (RX 1587 at 7; RX 1198 at 6). Human is one of the nation s largest publicly

traded health benefits companes, based on 2003 revenues of$12.2 bilion. (RX 1743 at 4, 27).

In 2003 , Private Healthcare Systems ("PHCS") reported tht its net revenue climbed to $153

millon, an increase of6% over 2002. (R 1615 at 3). Furer, PHCS' s earngs increased by

an astounding 50%" in 2003. (RX 1615 at 3). Cigna Corporation ("Cigna ) posted net income

of $668 milion in its 2003 financial statements. (RX 1742 at 54). As of Februar 2005 , United

Health Group was wort over $30 bilion, and its Chaian and CEO eared in excess of

$91,953,914 in 2003. (Foucre, Tr. 939; RX 1662 at 225 , 227; RFF 173- 174). Even the

smaller MCOs are making milions of dollars. For instace, First Health, which acquired CCN

in August 2001 had net incom of$152,734 000 in 2003, up from $132 938 000 in 2002

$102 920 000 in 2001, and $82 619,000 in 2000. (RX 1661 at 50; RX 1469 at 104).

25. There was no signficant quaity improvement at Highland Park Hospita due to the
merger. (See CCFF 2032-2443).

Response to Findint! No. 25:

This proposed finding is incorrect. There were many significat quality improvements at

HPH due to the Merger. (RF-Reply" 2032-2443; RFF" 2446-2482).

26. ENH did not negotiate price increases with health plans on the basis of quality
improvements. (See CCFF 2470-2496). Indeed virtly all of the alleged quality
improvements occured afer health care contracts were re-negotiated. (See CCFF
2444-2469).



Response to Findine No. 26:

This proposed finding is incorrect. MCOs knew that ENH intended to provide quality

improvements to HPH. Simultaeous with the execution of the Letter oflntent, Evanton

Hospita and HPH sent a press release to MCOs, area employers, elected officials and the press

describing the goals of the Merger - specifically, the service enhcements Evanton Hospita

planed to make at HPH, including key clincal growt areas such as oncology, cardiac servces,

obstetrcs, fertilty, home health, behavioral health and specific projects such as the Kellogg

Cancer Care Center. (R 563 at ENH TH 1568-76; Hilebrand, Tr. 1857-58). For example, RX

564 is the copy of the press release sent to Blue Cross Blue Shield. (RX 564). Hilebrand

fuer testified that, as ENH entered specific negotiations with MCOs, the intiation of cardiac

surgery at HPH was a point of discussion durng MCQ meetings. (Hilebrand, TI. 1858-59;

RFF-Reply" 2470-2496).

Finally, after the Merger, ENH developed a single chargemaster, as well as a single

Medicare ID number, for all thee hospita campuses. Ths necessitated renegotiations of all of

the MCO contracts coincident with the Merger. (Hilebrand, Tr. 1839-40). ENH, however

could not begin its quality improvements to HPH until afer the Merger. Ths explains why

many quality improvements occured afer MCO contracts were renegotiated. (RFF-Reply"

2444-2469).

27. ENH' s non-profit status did not restrain its exercise of market power. (See CCFF
2497-2534).

Response to Findine No. 27:

This proposed finding is incorrect. REDACTED
(No ether, Tr.

5900; Baker, Tr. 4671 , 4811 in camera). Furer, ENH' s non-profit status plays a role in ENH'

--- ,..__ __- ..



pricing and is relevant to a competitive effects analysis. (RF-Reply 2497-2534; RFF 

2278-2309).

28. Divestitue, the proposed remedy, is practicable and will restore competition. 
(See CCFF

2560-2566).

Response to Findin2: No. 28:

Ths proposed fmding is incorrect. Divestitue would not restore any purorted

competition lost. To the contrar, divestitue would undo the vast quaity improvements at HPH

because of the Merger, thus potentially haring patients. (RF-Reply 2560-2580; RFF 

2483-2534, 2538-2542).

--,, --,.... , .- - .---. ""--"-' - --. ... -. -- "-- .... .. -. -.



II. THE MERGING PARTIES

Evanston Northwestern Healthcare

29. Evanston Nortwestern Healthcare ("ENH") is a non-profit corporation organzed
existing and doing business under, and by virte of, the laws of Ilinois, with its offce
and principal place of business located at 1301 Central Street, Evanston, Ilinois 60201.
(Complaint ' 4; Answer to Complaint ' 4). Prior to merging with Lakeland Health
Services in 2000 (CX 501), ENH was comprised of Evanston Hospita, Glenbrook
Hospita, ENH Medical Group, ENH Research Institute and ENH Homecare Services.
(CX 84 at 6). The Evanston Nortwestern Healthcare name was adopted in 1997. (CX
681 at 1). (Generally, pre-merger EN is referred to below as "Evanston" and
post-merger ENH is referred to as "ENH"

ResDonse to Findinl! No. 29:

Ths proposed fmding is incomplete because it fails to mention ENH' s longstading

afliation with Northwestern Feinberg School of Medicine ("Northwestern Medical School"

ENH' s status as a teachig and academic medical institution, and ENH' s historical commitment

to high-end clinical research. (RFF" 1- , 12 24- 30).

30. Evanston s operating revenue in fiscal year 1998 was $441 millon. The corporation had
an investment portolio balance of $700 millon and $400 milion of long-term debt. (CX
84 at 16; RX 691 at ENH JH 007546).

ResDonse to Findinl! No. 30:

Ths proposed finding is incomplete and outdated because it does not fuly detail the

finacial pressures Evanston Hospita experienced in the late 1990s - especially ITom the

Balanced Budget Act of 1997, which reduced Medicare reimbursements to the hospital staing

in late 1998, and which eventuly tued the hospita' s operating income ITom positive to

negative. (RF" 105 110- 112 624, 627-630 633-634). This proposed finding is fuher

incomplete because it omits the facts that: (1) Evanton Hospital's investment income likewise

came under significant financial pressure around the tu of the centu; and (2) the hospital'

non-operating income decreased ITom $71 milion in 1997 to $59 millon in 1998 , and was



projected to level off at approximately $45 millon for the next three years before gradually

increasing in 2002-2004. (RFF 643-645).

31. According to a 1999 Evanston presentation to the board of directors, 51 % of Evanston
revenue came from manged care, 34% from Medicar, 3% from Medicaid and 12%
from other sources. (CX 84 at 8).

Response to Findine: No. 31:

Respondent has no specific response to the 1999 figures. However, at the sta of tral in

Febru 2005 , nearly 50% ofENH' s revenue came from governent sources such as Medicare

and Medicaid. (RF 13- 14).

32. Evanston and Glenbrook Hospitas had a tota of 596 licensed beds and 481 staed beds
in fiscal year 1998. There were 33 808 admissions and 152 820 patient days durg ths
period. (CX 84 at 7, 16). Two 1999 Evanston strategic documents describe Evanston as
having a medical staff of approximately 1 100 physician serving both hospitals. (CX 84
at 7 CX 681 at 1).

Response to Findint! No. 32: 

This proposed finding is incomplete because it fails to mention the academic natue 

ENH' s medical sta. At the time of the Merger, all 350 to 400 physicians employed by ENH

Faculty Practice Associates held faculty appointments at Northwestern Medical School.

(Neaman, Tr. 1287-88). ENH' s Faculty Practice Associates is wrque in the Chicago area.

Loyola Medical Center ("Loyola ), the University of Chicago Hospita ("University of

Chicago ), Rush University Medical Center and the University of Ilinois at Chicago are the only

other area institutions with similar faculty practice groups. (Neaman, Tr. 1288). Nortwestern

Memorial Hospita ("Nortwestern Memorial") does not have a similar faculty practice group.

(Neaman, Tr. 1288).

33. Prior to the merger, Evanston offered some tertiar services. (Haa-Wilson, Tr. 2491).
At the time of the merger, Evanston did not offer quaternar services. (See, e.

g., 

Newton
Tr. 297, 299; Haas-Wilson, Tr. 2665). In the pre-merger period, Evanston offered
obstetrcal services, including a level II perinatal center (CX 84 at 8; Newton, Tr. 299
Spaeth, Tr. 2083); pediatric servces (Spaeth, Tr. 2083); diagnostic services (CX 84 at



15); a skilled nuring facility (CX 84 at 15); psychiatrc care (Newton, Tr. 299; Spaeth
Tr. 2088); neurosurgery (CX 84 at 8; Newton, Tr. 299); radiation therapy (Spaeth, Tr.
2083-84); cardiology services, including cardiac surgery (CX 681 at 2; CX 84 at 8);
ortopedics (Neaman, Tr. 1292); Level I and Level II trauma centers (CX84 at 8; CX
681 at 2); and the Kellogg Cancer Care Center (CX 84 at 8).

ResDonse to Findint! No. 33:

As an intial matter, Complait COWlel' S proposed fmding is supported by the testiony

of Newton, a former HPH employee who was employed by ENH for only a few months 
afer the

Merger. (Spaeth, Tr. 2285). Moreover Newton lacks diect knowledge of the tys of servces

offered at Evanston Hospita before the Merger. (Newton, Tr. 460). Therefore, Evanston

Hospita employees can more credibly provide ths inormation.

In any event, ths proposed fmding is inaccurate, incomplete and misleading because it

fails to detal the tre sophistication of the services Evanston Hospita offered before and at the

tie of the Merger. Before the Merger, Evanton Hospita offered far more than "some tertiar

services." (RFF 1 30-34).
REDACTED

(RF 1 30 in camera).

Additionally, to be clear, Evanston Hospita did offer what Complaint Counsel labels

quaternar services" before the Merger, but the hospita decided to discontinue these services

because it did not have suffcient volume to allow its physicians to perform a "fust-class" job.

(Neaman Tr. 1295; RFF , 1090).

As of early 2005 , ENH offered, in addition to its traditional tertiar services, extremely

advanced services such as cardio-angiogenesis and medical genetics. (Neaman, Tr. 1377-78).

REDACTED

(RF 1 , 12 24- in camera).



34. Evanston Hospital. which onened in 1891 , is located in Evanston, Ilinois. (CX 681 at 1;
CX 84 at 7).

REDACTED
- (Ballengee, Tr. 159; RX 2015 at ENHL MO 003489.

See also Holt-Darcy, Tr. 1506-07, in camera). Evanston 1999 strategic docwnents
reference the hospita' s 452 licensed acute care beds and 32 skilled nursing facility beds.
(CX 681 at 1 , CX 84 at 6).

ResDonse to Findint! No. 34:

Ths proposed fiding is inaccurate and misleading because it does not properly

characterize Evanston Hospital as a teaching and academic facilty. Ths proposed fmdig fails

to mention Evanton Hospita' s historical afliation with Nortwestern Medical School. Nor

does ths proposed fiding mention that, though the ENH Faculty Practice Associates, the 350-

400 physicians employed by Evanton Hospita held appointments at the medical school. Ths

proposed finding also overlooks Evanston Hospita' s commitment to high-end clinical research

though the ENH Research Institute. (RF" 1- , 9, 24- , 27, 30; Neaman, Tr. 1287-88; RX

2015 at ENHL MO 3489), : REDACTED

9, 30 in camera).

REDACTED

(RFF , 30 in camera).

Finally, ths proposed finding mischaracterizes the tral testimony of Lenore Holt-Darcy,

ofUnicare, as well as the substace ofRX 2015. Holt-Darcy testified REDACTED

(Holt-Darcy, Tr. 1506- in camera).

REDACTED



REDACTED

this explanation closely tracks ENH' s CEO Mark Neaman s explanation of what he

meant when he stated in RX 2015 that ENH was "somewhere in the middle of (community

hospitas, academic medical centers, and multispecialty physician practices in that it) utilizs an

element of each." (Holt-Darcy, Tr. 1508 in camera; RX 2015). Neaman explained that because

Evanston Hospita included Glenbrook Hospita, by definition, the ENH system had an

element" of what communty hospitas do. (Neaman Tr. 1286). As explained in RX 2015

however, Neaman suse of the terms "communty" and "academic" to describe the hospitas did

not refer to the level or intensity of services offered by those hospitas but, instead, to the

individual missions and puroses of those hospitals. Specifically, Neaman stated in ths

document that communty hospitas are "drven by the patient care mission and not-for-profit

statu (while) academic medical centers.. . are, by definition drven by the teaching, research and

academic missions." (R 2015 at ENHL MO 3489).

35. Glenbrook Hospita, located in Glenview, Ilinois, is a communty hospita that was
developed and opened by Evanston HosDitain t 977. (CX 84 at 7; Neaman, Tr. 1286;
Neaman, Tr. 1292; CX 681 at 1). REDACTED

(Holt-Darcy, Tr. 1507 in camera).
According to a 1999 docwnent, Glenbrook had 144 licensed acute care beds, 19 of which
were leased to Children s Memorial Hospita. (CX 681 at 2).

ResDonse to Findin!! No. 35:

Respondent agrees with the first sentence of ths proposed finding. (RFF-Reply 34).

However, ths proposed finding incorrectly asserts that pre-Merger Glenbrook Hospita did not

provide any level of service beyond primar care. Glenbrook Hospita offered a more advanced

level of care though its Kellogg Cancer Care Center, its ortopedics Center of Excellence and its

focus on movement disorders. (RFF 9, 19, 275, 1078; ex 681 at 2).



Respondent agrees with the third sentence regarding the number of beds at pre-Merger

Glenbrook Hospita, but add!) that the inpatient unt Children s Memorial Hospital ("Children

Memorial") developed at Glenbrook Hospita closed afer 2000. (Hilebrand, Tr. 1768).

Lakeland Health Services

36. Lakeland Health Services, Inc. ("LHS", also referred to as Highland Park Hospita or
HPH"), the parent company of Highland Park Hospital prior to the merger, was a

non-profit Ilinois corporation with its principal place of business located at 718
Glenview Avenue, Highland Park, Ilinois 60035. (CX 541 at 1). Before merging with
Evanton, Lakeland Health Servces was comprised of Highland Park Hospita, Highland
Park Hospital Foundation and the for-profit Lakeland Health Ventues, Inc. (CX 84 at
11). LHS was incorporated in 1982 as a holding company. (CX 84 at 12).

ResDonse to Findin!! No. 36:

Respondent ha no specific response.

37. Lakeland Health Service s operating revenue for fiscal year 1998 was $101 milion. The
corporation had an investment portolio balance of $218 milion and $120 milion of

debt. (CX 84 at 16).

ResDonse to Findin!! No. 37:

This proposed finding is misleading because it does not fuly describe the fmancial

sitution at pre-Merger HPH. As shown durng trial and detaled in Respondent's proposed

findings of fact, pre-Merger HPH suffered from serious financial problems, including operating

income losses in the late 1990s, and it lacked sufcient cash reserves to meet the competitive

challenges of the Chicago marketplace. (RF" 44- 2298-2413). HPH' s 1998 operating

revenue was positive only because HPH mixed in its investment income, a practice frowned on

in the industr. (RFF" 2347-2350). Without investment income, HPH actually lost $1 millon

in 1997 and $7 millon in 1998. (RF, 2351).

38. According to a 1999 document, 45% ofLHS' s revenue came from managed care, 41 %
from Medicare, 2% from Medicaid and 12% from other sources. (CX 84 at 13).



ReSDonse to Findinl! No. 38:

Respondent has no specific response.

39. Highland Park Hospita, located in Highland Park, Ilinois, first opened in 1918. (CX
1874 at 1; CX 84 at 12).

ResDonse to Findinl! No. 39:

Respondent has no specific response.

40. In fiscal year 1998, HPH had 188 staed acute care beds and 28 skilled nursing facility
beds. (CX 84 at 16, 11). There were 9 957 admissions and 41 311 patient days durng
ths period. (CX 84 at 16). According to a 1999 document, the hospita had a medical
sta of 562 physicians. (CX 84 at 12).

ResDonse to Findine: No. 40:

Respondent has no specific response.

41. Prior to the merger, HPH offered obstetrcal services, including a level II perinatal center
(CX 84 at 13; Newton, Tr. 299); pediatrc services (Spaeth, Tr. 2083); diagnostic services
(CX 84 at 15); a skilled nursing facility (CX 84 at 15); a fertilty center (CX 84 at 13);
psychiatric care (Newton, Tr. 299; Spaeth, Tr. 2088); neurosurgery (Newton, Tr. 299);
radiation therapy (Spaeth, Tr. 2083-84); cardiology services, including an adult cardiac
catherization lab (CX 84 at 13); an oncology program (CX 699 at 24; Spaeth, Tr. 2084);
and a level II trauma center (CX 84 at 13).

ResDonse to Findine: No. 41:

Ths proposed finding is misleading because its cursory description of pre-Merger HPH'

services leaves out many importt detals. Most importtly, HPH's services were extremely

limited and deteriorating in quaity. (RFF 1233- 1555).

Because pre-Merger HPH offered alost no tertiar services, such as cardiac surgery and

comprehensive oncology, HPH physicians frequently referred their patients to more

sophisticated academic hospitas, such as Evanston Hospital, and Highland Park residents

frequently sought care at thest; hospitas. (RFF ' 41- , 1566, 1568 , 1577-1778 , 1734- 1735

1736, 1742-1748; Spaeth, Tr. 2286). HPH also lacked sophisticated pediatrics , and the



neurosurgeons on HPH' s staff desired to perfonn their cases at Evanston Hospital and not at

HPH. (Spaeth, Tr. 2286).

REDACTED

(RFF, 42 in camera). But again, pre-Merger HPH lacked the necessar tertiar services, such

as sophisticated neonata intensive care, necessar to address fuly these patients' needs.

(Spaeth, Tr. 2286). Pre-Merger HPH' s services - most specifically, obstetrcs and gynecological

services ("Ob/Gyn ) - were also deteriorating in quaity. And problems with the physical plant

nearly cost HPH its Medicare accreditation. (RFF" 1165-2277). Over 1 000 of Respondent's

proposed findings of fact detail HPH' s limited andJor troubled clincal services and ENH'

successful efforts to expand and enhance these services. (RFF" 1165-2277).

42. Highand Park Hospita was a "strong communty hospita" prior to the merger. (CX 852
at 5; CX 874 at 5; Spaeth, Tr. 2095). The quaity of care at HPH until the merger with
Evanston in 2000 was "very good, if not excellent." (Newton, Tr. 376). The hospita
was well-respected in the community and considered by many to be one of the "finest
communty hospitals in the country." (Newton, Tr. 301).

Response to Findinl! No. 42:

The first sentence of ths proposed finding is misleading. Whle Evanston Hospita did

regard HPH as a "strong communty hospita" as seen in Evanston Hospital documents from

early 1999, Evanston Hospita' s opinion of HPH changed dramatically as 1999 progressed. By

the time the Merger due dilgence wa completed, Evanston Hospita realized that HPH was not

strong" but, to the contrar, suffered from numerous finacial problems. Evanston Hospita'

due diligence of HPH demonstrated that HPH suffered from negative operating income, it

improperly used investment earings to bolster its financial statements, it had a severely

constrained debt capacity and it required tens of milions of dollars to repai its deteriorating

facilities. (RFF" 44- , 1512- 1514, 1530- 1548 2236-2413).



The remainder of this proposed finding is simply false. Pre-Merger HPH was a tyical

community hospital, but it could not properly be characterized as providing "very good, if not

excellent" quality of care. Nor was HPH considered to be one of the "finest communty

hospitals in the countr." Complaint Counsel relies on the testimony of Newton, pre-Merger

HPH' s Vice President for business afairs, for these statements. But Newton, who ha no clinical

degree or experience, lacks sufcient background and knowledge to convincingly comment on

the hospital' s quality of care. (Spaeth, Tr. 2282-83; Newton, Tr. 471). REDACTED

(Newton, Tr. 512- 13,

in camera; Spaeth, Tr. 2283). REDACTED

(Newton, Tr. 512- in camera). Newton also

was not involved in credentialing pre-Merger HPH' s physicians , nor was he responsible for

HPH' s information technology systems. (Spaeth, Tr. 2283).

Finally, this proposed fmding ignores the numerous quality of care problems at pre-

Merger HPH identified by the expert and physicians who testified in ths case. These witnesses

explaied that pre-Merger HPH had significant quality problems across numerous deparents

ineffective quality assurance programs, weak quality improvement programs, a dysfuctional

nursing cultue, and, again, a series of deficiencies in the physical plant that affected patient

safety and put the hospital' s Medicare certification in jeopardy. (RFF" 1165-2277).

43. Prior to the merger, HPH had a strong balance sheet with a significant amount of cash.
(Noether, Tr. 6035 ; Kaufman, Tr. 5860).

Response to Findin No. 43:

This proposed finding is incomplete and misleading because it ignores the relevance of

pre-Merger HPH' s balance sheet. Despite HPH' s cash on hand and additional investment

money, HPH' s fuds were still insuffcient to meet the competitive challenges of the Chicago



marketplace. (RFF 2366). Pre-Merger HPH' s strategic financial consultat Kaufman advised

against using HPH' s cash or even the investment dollars on hospita improvements. (RF 

2368). Kaufan concluded that because HPH had no revenue from operations, its strong

balance sheet was only thng keeping the hospita from mere surival. (RF 2368). Unable to

spend ths money on improvements, HPH' s "strong balance sheet," therefore, was oflittle value

to the hospita. (RF 2366 2368-2370).

Dr. Noether confrmed Kaufan s conclusions, similarly testifying that HPH' s cash was

not sufcient to continue to prop up its operating income, make the capita expenditues

necessar to keep the hospital competitive, and to service the over $100 millon debt Complaint

Counsel noted in its proposed finding number 37. (RFF 2410). Complaint COlUlSel offered

no expert testimony to rebut Kaufman and Dr. Monica Noether, Respondent' s Economic Expert

on ths issue. (RF 2413).

44. The Highland Park Hospital Foundation was the philanthopic an of Lakeland Health
Services. (CX 84 at 11). "It was an entity that raised fuds from the communty. . for
reinvestment for philanthopic puroses back into Highland Park Hospita." (Newton, Tr.
283). On December 31 , 1998 , the Foundation had approximately $67 000 000 in assets.
(CX 628 at 4).

Response to Findine: No. 44:

Ths proposed fiding is incomplete in that it fails to mention that, as the 1990s

progressed, the HPH Foundation had more and more diffculty raising fuds because members of

the Highland Park community were not as interested in supporting a communty hospita as they

were in supporting an academic hospita. (Styer, Tr. 4963-64). Ths proposed finding is also

misleading because it fails to explain that the HPH Foundation s "reinvestments" into HPH

never came close to covering the hospita' s requests to the Foundation. (RFF 2427).

45. Lakeland Health Ventures were for-profit entities owned by Lakeland Health Services.
These entities were: Lakeland Primar Care Associates, physician practice mangement



services, real estate ventues and joint ventues, including a fitness center and a mail
order phanacy. (CX 681 at 3).

Response to Findin2: No. 45:

Ths proposed finding is incomplete because it does not detail Lakeland Health Ventues

fmancial problems. These joint ventues, all ru by Newton, were failures and in 1999, lost more

than $2 millon. 
(RF 310, 2335 , 2371-2375).

The North Shore

Location

46. The Nort Shore region of the Chicago area includes communties along Lake Michigan
nort of Chicago, staing at Evanston and extending to Highland Park and fuer nort.
The Nor Shore consists of communties staing at Evanston and encompassing
Wilmette, Winnetka, Kenilwort, Highand Park, Lake Forest, Glencoe and other
communties in the area. (Ballengee, Tr. 162-63; Holt-Darcy, Tr. 1425- 1427; Mendonsa,
Tf. 484-85 ("staing in Evanston, movig up to Wilmette, Winnetka, Kenilwort
Highland Park, Glencoe, that kind of area.

)).

Response to Findine: No. 46:

Respondent has no specific response.

47. A person traveling up the Nort Shore from Chicago "would stop at Evanston" fist and
then "Highland Park would be the next hospita.

" (Holt-Darcy, Tr. 1426). Evanton and
Highland Park Hospitas compete for patients from people living in between the two
communties. (Holt-Darcy, Tf. 1426; Near, Tr. at 600- , CX 1 at 3-5; CX 2 at 7).

Response to Findin2: No. 47:

Ths proposed fmding is inaccurate and misleading. :

REDACTED

(RFF 389 in camera).



REDACTED

(RF 1 390, in camera; RFF 1 560). Complait

Counsel also fails to mention that a person can quickly travel from Rush Nort Shore to HPH

and to Lake Forest on Interstate 94 and Highway 41 (Neaman, Tr. 1304; Spaeth, Tr. 2241).

Therefore whether a person traveling nort from Evanston Hospita would first come across

HPH is of no relevance given the reality of the Chicago area geography.

Complait Counsel' s assertion that Evanston Hospita and HPH competed for some

patients living in between the two communities is equaly misleading. Evanton Hospital and

HPH competed, in some respects, for patients. However, the competition between the two

hospitas was minal because Evanston Hospital was much larger and offered a much greater

breadth and sophistication of services than HPH. In short, Evanston Hospita and HPH were not

good substitutes for healthcare services. (RF 11 480-481 , 538-559).

Finally, the documents to which Complaint Counsel cites do not discuss nor identify

Evanton Hospita and HPH as competitors for hospita services but, intead, focus solely on the

competition between physicians and medical offces. (CX 1 at 3; CX 2 at 7; Spaeth Tr. 2209

2213-2214).

48. The Nort Shore communty viewed Evanston and HigWand Park as competing hospitals
where people on the Nort Shore could choose either to go nort to one or south to the
other to receive the same services at the same level. (Ballengee, Tr. at 166, 170- 171

competitive envionment between the two hospitas

)).

Response to Findine: No. 48:

Ths proposed fmding is inaccurate. Evanston Hospital and fonner HPH executives with

far more knowledge of the Nort Shore than Ballengee testified at tral that members of the



Nort Shore communty - specifically, members of Highland Park - did not seek care at HPH if

they were "really sick." (RFF 43; Spaeth, Tr. 2233-35 (testimony of Spaeth, who lived and

worked in the Nort Shore since 1972)). Because HPH did not offer the tertiar services

Evanston Hospital offered, such as advanced oncology and cardiac surgery, competition for these

serices was nonexistent. (RFF 481 (Testimony of Nee Ie Stears, who spent 20 years at HPH

and Mark Neaman, lived or worked in the Nort Shore since 1973); CX 6305 at 19 (Stears;

Dep.); Neaman, Tr. 1306)). Consequently, physician with admtting privileges at HPH referred

patients to Evanston Hospita for many tertiar services. (Spaeth, Tr. 2244; Neaman, Tr. 1306).

The expert testimony in ths case confrms that members of the Nort Shore community did not

view Evanston Hospita and HPH as substitutes for healthcare services. (RFF 47). Ths

evidence far outweighs Complait Counsel' s reliance on a single person with no background in

marketing, or signficant experience livig or working in the Nort Shore area. (Ballengee, Tr.

203-04).

49. The Nort Shore area also roughly corresponds to the Evanton- ighland Park Hospital

Combined Core Service Area ("CeSA"), which includes the towns of Deerfeld
Highland Park, Fort Sheridan, Highwood, Lake Forest, Glencoe, Nortbrook, Glenview,
Golf, Kenilwort, Techny, Wilmette, Winetka, Evanston and Skokie. Ths area spans 
densely populated suburban corrdor that rus for about 15 miles nort-south along the
shore oflake Michigan, and extends roughly ten miles west of the Lake. (eX 348 at 2;
ex 360 at 7; ex 359 at 16; ex 84 at 21).

Response to Findinl! No. 49:

This proposed finding is misleading, irrelevant and parially false.

REDACTED

(RFF 478-479, 499-504, 506 in camera; RX 1331 at ENHE DL 11882-

camera). Spaeth confirmed that hospita administrators tyically look to their service area to

determine their respective hospitas ' market shares. (Spaeth Tr. 2156). As of early 2005 , ENH



received only half of its patients from the "core" market. (Neaman, Tr. 1307- 8; RFF 502).

With only half of its business coming from the "core ENH could not surive alone on that

subset of its overall service area. Therefore the tenn "core" is of no relevance.

Ths proposed finding is false because it incorrectly describes the Nort Shore as

densely populated." None of the docwnents cited by Complaint Counel contains the word

densely," or any similar tenn, to describe the Nort Shore. (CX 348 at 2; CX 360 at 7; CX 359

at 16; CX 84 at 21). On the other hand, Hilebrand, a 40-year Nort Shore resident, testified that

the Nort Shore communities are not densely populated. (Hilebrand, Tr. 1825 , 2030). Instead

these communties are suburban, bedroom communties with single family homes and sizable

plots of land and a limited retal environment. (RFF 4). The Mayor of Highland Park, Michael

Belsky, testified that Highland Park itself is tyical of these Nort Shore communties in that

residential propert makes up 98% of the city' ta base and in that Highland Park is a bedroom

communty dependent on the greater Chicago area. (Belsky, Tr. 4889).

Socio-Economic Demographics

50. REDACTED

\ (Mendonsa, Tr. 516- 17,
in camera; Foucre, Tr. 901-02; Newton, 'fr. at 360; Near, Tr. 602).

ResDonse to Findin!! No. 50:

Ths proposed finding is false, incomplete and misleading. Again, Complaint Counsel

assert that the Nort Shore is a "densely" or "heavily" populated area, ths time relying on the

testimony of Jillian Foucre of United. (Foucre, Tr. 901-2). Foucre, however, does not live in the

Nort Shore and, by her own adssion, she lacks a "sense of (this) geography." (Foucre, Tr.

941).



This proposed finding is also misleading to the extent it asserts that the North Shore

contans some of the "most affuent communities in the Chicago area." While the North Shore

like many other pars of the Chicago area, contans afuent citizens, tral witnesses testified that

cities such as Evanston and Highland Park also have a significant number of elderly and minority

patients who canot pay for their care at the ENH hospitas. (Styer, Tr. 4981; RFF 2420).

As to Complaint Counsel' s final assertion regarding "senior executives and decision

makers " there is no evidence that the Nort Shore has more of these people than any other

affluent communty in the Chicago area.

REDACTED
(Mendonsa, Tr. 517 in camera; Foucre, Tr. at

902; Newton, Tr. 360).

Response to Findinl! No. 51:

Ths proposed finding is misleading because it too relies heavily on the testimony of

witnesses who have little knowledge of the Nort Shore and is based on speculation. (RF-

Reply 50).

REDACTED

(Mendonsa, Tr. 475;

Mendonsa, Tr. 556 in camera; RFF-Reply 228- 244).

52. REDACTED
. (Newton,

Tr. at 327, 352; Mendonsa, Tr. 516 in camera Near, "Tr. at 602)

Response to Findinl! No. 52:

This proposed fiding is misleading because the Nort Shore, including Highland Park, is

not unfonnly afuent. (RFF-Reply 50). This proposed finding is also irrelevant because the



presence or absence of professionals in a given area has no demonstrated connection to the issues

in this case. (RFF-Reply' 50).

53. The Combined Core Service Area of Evanston and Highland Park, which roughly
corresponds to tbe Nort Shore ara, had a population of 363 000 at the time of the
merger, with an average household income of$122 975. (CX 360 at 12).

Response to Findinl! No. 53:

Ths proposed finding is misleading because it glosses over the fact that both Evanton

and Highland Park are not unfonnly affluent cOIlW1ities. (RFF-Reply' 50).

Other Hospitals

The Hospitals in the Triangle Area on the Nort Shore

54. The area adjacent to or contiguous to the thee hospita campuses that make up ENH
Evanston Hospita, Highland Park Hospital and Glenbrook Hospita, ha been tenned a
trangle." (Haa-Wilson, Tr. 2452; 2667; Newton, Tr. 351-52; Foucre, Tr. 901-903;

Ballengee, Tr. 168; Holt-Darcy, Tr. 1425- 1427).

Response to Findinl! No. 54:

This proposed finding is false. The tenn "trangle" was invented by Complaint CoUnsel

was used only by witnesses Complait COW1sel prepared to testify and, above all, does not

appear in any of the relevant, contemporaneous documents. In short, the only par that has

tenned" this area a "trangle" is Complait Counel itself. (RFF-Reply' 5).

55. The Nort Shore trangle is a contiguous area that includes the area inside the thee points
of the hospitals. There are only thee hospitas in the trangle - Evanston, Glenbrook, and
Highand Park. Ths constitutes a large geographic area with no hospital other than
Evanston, Glenbrook and Highland Park. (Haa-Wilson, Tr. 2452, 2667; Foucre, Tr.
902; Ballengee, Tr. 167- , 184. See also Mendonsa, Tr. 543-

i), in camera). REDACTED

Response to Findinl! No. 55:

Ths proposed finding is false because the only par that has "tenned" ths area a

trangle" is Complaint COW1sel itself. (RFF-Reply" 5 54). This proposed finding is also



misleading because it attempts to downplay the highly competitive environment in which the

three ENH hospitals exist. (RFF 383-507; RFF-Reply 47).

Hospitals Identified by Respondent' ocuments Relating to the Merger

56. Some of the Respondent' s documents definig the servce area of Respondent hospitals
are based on patient flow data. A geographic area that is identified on the basis of patient
flow data will be larger th the actu geographic market of an acute care hospita, and
wil erroneously understate the market shares of the merging hospitas. (Elznga, Tr.
2393-94). These documents show that there was a substatial competitive overlap
between Evanon and Highland Park before the merger and few other strong
competitors. (See, e.

g., 

CX 84; CX 1876; CX 359). Ths close competitive overlap
between Evanston and Highland Park was clear to health plans, too. (Ballengee, TI. 156
162; Near, Tr. 600-01).

Response to Findinl! No. 56:

This proposed finding is false, inaccurate and misleading. Dr. Kenneth Elzinga testified

that "the use of the Elzinga-Hogar Test with patient flow anlysis tyically generate(s) an area

that is actuly larger geogrphically than the actu market is." (Elziga, Tr. 2393-94).

However, Dr. Noether explaied that the Elzinga-Hogar anysis focuses exclusively on in-

flow and out-flow ratios based on patient flow data to quatify a relevant geographic market.

Ths was not what Dr. Noether was attempting to do. (Noether, Tr. 5947-48). She eXplained that

what she was analyzing was what the hospitals actuly consider themselves. Hospitas look at

what kids of patient trvel patterns are evident, and use ths inormation to consider the likely

dimensions of geographic competition. (Noether, Tr. 5948). Furer, patient travel patterns are

relevantto the MCa - the customer in ths case. For a MCa to be able to compete, it has to

have a network that is attractive to enrollees, who are the ultimate patients. Therefore, patient

preferences have to be taen into account by the MCa. To understad patient preferences,

patient travel patterns are one piece of evidence to examine. (Noether, Tr. 5948).

57. Reports produced for the Evanton and Highland Park boards in 1999, as par of the
merger process, highlighted the competitive overlap between Highland Park and
Evanston. Internal presentations showed that ENH (44%) and Highland Park (11%)



together comprised a 55% share ofthe combined core service area of the two hospitas.
(CX 84 at 21 (Evanston Nortwestern Healthcare and Lakeland Services Proposed
Merger, Presentation to the Board of Directors, June 25 , 1999); ex 1876 at 18 (Lakeland
Health Services, Inc. and Evanston Nortwestern Healthcare: Proposed Merger
Presentation to the Board of Directors, Lakeland Health Services, Inc. , June 28 , 1999);
CX 359 at 16 (Evanston Nortwestern Healthcare and Lakeland Services Proposed
Merger, Presentation to the Executive Committee, April 14, 1999). (Hilebrand, Tr.
1792-94).

Response to Findine No. 57:

Ths proposed finding is misleadig and irrelevant. REDACTED

REDACTED (RFF

mI 499-504 506; CX 350 at 2; RX 1331 at ENHE DL 11884 in camera). Spaeth confed that

hospita administrators tyically look to their service area to determine their respective hospitas

market shares. (Spaeth, Tr. 2156). As of early 2005 , ENH received only half of its patients from

the "core" market. (Neaman, Tr. 1307- 8; RFF 502). With only half of its business coming

from the "core ENH could not surive alone on that subset of its overall service area. For ths

reason, ENH focuses on its 50+ Zip code service area. (RFF-Reply 49). Therefore, the term

core" is not at all relevant.

Ths proposed fmding is also misleading because it describes a "competitive overlap" that

simply never existed. As previously shown, Evanston Hospita and HPH were not comparable

hospitals and, therefore, did not significantly compete for the same patients and services. (RF-

Reply 48). Evanton Hospita' s solid market share in HPH' s "core" communities was the

result of HPH physicians referrg their patients to Evanston Hospita for the advanced care HPH

simply could not provide. (Spaeth, Tr. 2302-03).

58. Reports produced for the Evanston and Highland Park boards in 1999, as par of the
merger process, downplayed the competitive importce of other hospitas in the Nort
Shore and beyond. The only hospitas besides Evanston, Glenbrook and Highland Park
that Evanston specifically identified as having a share in the Combined Core Service



Ara were: Rush Nort Shore (14%), Lutheran General (7%), St. Francis (7%), and Lake
Forest (3%). (CX 84 at 21 (Evanston Northwestern Healthcare and Lakeland Services
Proposed Merger, Presentation to the Board of Directors, June 25 , 1999); CX 1876 at 18
(Lakeland Health Services, Inc. and Evanston Northwestern Healthcare: Proposed
Merger, Presentation to the Board of Directors, Lakeland Health Servces, Inc. , June 28
1999); CX 359 at 16 (Evanston Nortwestern Healthcare and Lakeland Servces
Proposed Merger, Presentation to the Executive Commttee, April 14, 1999)). ENH
Executives also told PHCS that excluding from the network St. Francis, Rush Nort
Shore, and Condell would not justify a lower rate because those hospitals were not
viewed by ENH as signficant competitors. (Ballengee, Tr. at 181-82).

ReSDonse to Findinl! No. 58:

Ths proposed fmding is misleading and irrelevant because the term "core" is used to

describe only a subset of ENH' s overall and more importt service area - i. e. the area from

which it gets roughly 80% of its patients and because numerous other ENH documents in

evidence show the specific shares of tens of hospitals that compete in ths servce area. (RFF-

Reply" 49 59; CCFF, 60).

Ths proposed fiding is also false because

REDACTED

(Hilebrand, Ir. 1746; RFF " 570-572, 575-

576; RFF" 573-574 in camera; RX 1331 at ENHE DL 11881, in camera, (describing RNS"

as a "key competitor )). Moreover, Evanston Hospita has long viewed St. Francis as an

importt competitor as well. (RFF, 477).
REDACTED

PHCS" refers to Prvate Healthcare Systems.



(RFF 1 570-572, 575-576; RFF 1 573-574 in camera). St. Francis itself saw Evanston

Hospita as its strongest competitor to the nort. (RFF 1463).

REDACTED
(RFF 1 477; Hilebrand, Tr. 2005; RX 1331 at ENHE DL 11881, in camera).

REDACTED

(RFF 1 577 in camera).

Hilebrand could not accept PHCS' s exclusion offer because the product offered by

PHCS , a PPO; canot by definition accommodate any exclusions. (Hilebrand, Tr. 1746, 1894).

And even if Hilebrand could have accepted the offer, it would have been futile because

Ballengee s superiors did not support the exclusion approach. (Hilebrand, Tr. 1894).

59. Evanston s December 7, 1999, Presentation to Stadad and Poor , Strategic and Capital
Strctue Review, identified few hospitals by name as competitors. It refers to the
Combined Core Service Area of Evanton and Highand Park as the "Service Area and
Competition. Besides the the merging hospitas, Evanston s presentation to Stadard
and Poors identifies the market share of only Rush Nort Shore (14%), Lutheran General
(7%), St. Fracis (7%), and Lake Forest (3%) withn Evanston s Combined Core Service
Area with Highland Park. (R 704 at ENH HL 001631).

Response to Findinl! No. 59:

Ths proposed fmding is misleading and irrelevant because the tenn "core" is used to

describe only a subset of ENH' s overall and more importt service area - i. e. the area from

which it gets roughly 80% of its patients. (RFF-Reply 1 49 57; CCFF 60). Ths is made clear

in the cited document, where ENH' s and LHS' s respective core service areas" fall under the

overall and separte title of "service area and competition." (RX 704 at ENH HL 1631

(emphasis added)).

This proposed finding is fuer misleading because numerous other ENH documents in

evidence show the specific shares of tens of hospitals that compete in ENH' s service area. For

example, RX 1361 shows the tota market shares of the Advocate, Resurection, Rush, Vista and



the University of Chicago hospita systems in ENH' s 50 zip code service area along with the

shares of these systems ' individual hospitas. (RX 1361 at ENHE DL 6610-11). RX 1361 also

includes the shares of Nortwest Communty, Condell, Swedish Covenant, Nortwestern

Memorial, Lake Forest and close to 20 other hospitals with in the 50 zip code service area. 

1361 at ENHE DL 6610- 12). Whle the three ENH hospitas account for 16.6% of the service

area, the shares of the 62 other hospitas (includig the 5 major hospita systems previously

mentioned) that make up the remainig 83.4% of the service area are each individualy listed and

recorded by RX 1361. (RX 1361 at ENHE DL 6610- 15).

60. Before the merger, in Evanston and Highland Park' s overall service area consistig of 50
zip codes, tyically the only other individual hospitas Evanston showed with specific
shares (beyond those stated in the CCSA) were Condell and Nortwest Communty. (CX
84 at 25 (Evanston Northwestern Healthcare and Lakeland Services Proposed Merger,
Presentation to the Board of Directors, June 25 , 1999); CX 1876 at 15 (Lakeland Health
Services, Inc. and Evanton Nortwestern Healthcare: Proposed Merger, Presentation to
the Board of Directors , Lakeland Health Services, Inc. , June 28, 1999; RX 704 at ENH
HL 001632).

Response to Findin2 No. 60:

This proposed finding is misleading because numerous ENH documents in evidence

show the specific shares oftens of hospitas that compete in the 50 zip code service area. (RFF-

Reply 59).

EN agrees with Complaint Counsel, however, that Evanton Hospita' s and HPH'

overall service area did, indeed, consist of 50 zip codes.

61. Before the merger, Highland Park regarded Evanston, Lake Forest, Condell, and Rush
Nort Shore as competing hospitas. (Newton, Tr. 406-07; Spaeth, Tr. 2088 2127
2139- 2107, 2157 2163)

Response to Findin2 No. 61:

This proposed finding is misleading. HPH did regard the above-listed hospitas as

competitors, but some of these hospitas were more importt competitors than others.



Specifically, Lake Forest and Condell were regarded by pre-Merger HPH as far more important

competitors than Evanston Hospital. (RFF, 580). Ths view was confnned by all MCO

representatives who testified at tral, fuher confnned by HPH' s negotiators and documents

from varous other MCOs as well as by Lake Forest's own internal documents. (RF' 577-

587).

Hospitals Identified by the Respondent' s Management Docwnents After the Merger

62. After the merger, for ENH' s overall 50 zip code servce area (which is larger than the
CCSA), ENH' Market Dashboard" listed as "Top Competitors" only Lutheran
Nortwest Communty, Condell, St. Francis and Swedish Covenant. (RX 1430 at ENHE
F16 00 6171 (2003 FY); RX 1300 at ENHM003108-09 (FY 02); CX 350 at 2 (2002)).

Response to Findine No. 62:

Ths proposed finding is misleading. (RFF-Reply 60).

63. In a 2002 report, there were just six hospitals with a 5% or greater share in ENH' s 50 zip
code area. These hospitals were: Lutheran General with 9. 1 %, Nortwest Communty
Hospita with 7. 1 %, Condell Medical Center with 5. , St Francis with 5. , Swedish
Covenant with 5.3%, and Rush Nort Shore with 5.0%. (RX 1361 at ENHE DL
006610- 11).

ResDonse to Findine No. 63:

Ths proposed finding is misleading because it fails to mention that RX 1361 also lists the

shares of the varous hospita systems in ENH' s service area. Because Complait Counsel has

repeatedly referred to the combined market shares of the hospitas that make up the ENH system

it is only fair to compare the ENH system s total share to those of other systems. Therefore, a

fair and complete comparson shows that in ENH' s service area the Resurection system has the

largest market share with 17. , the ENH system is second at 16.4%, the Advocate system is

thrd with 14.4%, the Rush and Vista systems follow with 6.5% and 6.0% respectively, and the

University of Chicago hospitas finish last with 3.3%. (R 1361 at ENHE DL 6610-11).

Moreover, Evanston Hospita' s individual share of the 50 zip codes is only 9.4%1 only slightly



larger than Advocate Lutheran General' s 9. 1 % and Nortwest Communty' s 7. 1 %. (RX 1361 at

ENHE DL 6610- 11). Therefore, the ENH system is not even the market leader in its own service

area.

64. In a September 2002 ENH management committee discussion document, "Positionig for
Growt" ENH listed the specific shaes withn its 50 zip code area of only the following
hospitas: Luthera General (9.5%), Nortwest Communty (7.1%), Condell (5.7%),
Swedish Covenant (5.3%), Rush Nort Shore (4.9%), St. Francis (4.9%), Nortwestern
Memorial Hospital (3.9%) and Lake Forest Hospita (2.9%). (R 1331 at ENH DL
011877 , at 83).

Response to Findinl! No. 64:

Ths proposed fiding is misleading because
REDACTED

REDACTED

(R 1331 at ENHE DL 11883 in camera).

65. Most of the hospitas that draw patients from ENH' s overall servce area have no
significant market presence on the Nort Shore. For example, in 2002 , there were 24
hospitas that had less than a 5% market share in ENH' s 50 zip code service area.
Twenty of these hospitals had less than a 3% market share. (RX 1361 at ENHE DL
011883).

Response to Findinl! No. 65:

Ths proposed finding refers to a nonexistent page in RX 1361 In any event, ths

proposed finding is misleading and irelevant. REDACTED

REDACTED

(RX 1331 at ENHE DL 11883, in camera). By ths



stadard, Complaint Counsel implicitly concedes that the addition ofHPH' s market share to

Evanston s was of little significance.

Finally, ths proposed finding is confsing. CCFF" 53 58 appear to equate Evanston

Hospita and HPH' s Combined Core Service Area with the entire Nort Shore region, but now

proposed CCFF, 65 seems to expand the Nort Shore to include all 50 Zip codes ofENH'

servce area. Ths is yet another example of Complaint Counel failing to understad and

properly defie the relevant geogrphy of ths case.

66.

REDACTED

(Neaman, Tr.
1303 , Foucre, Tr. 933-34; RX 1503, in camera).

ResDonse to Findini! No. 66:

Ths proposed finding is misleading and incomplete. It does not explain that the above-

mentioned hospita systems exert a competitive restrait on ENH regardless of how many of

these systems ' member hospitas are located in ENH' s service area.

REDACTED

(R 1361 at ENH DL 6610- 11; RX 1331 at ENHE DL 11883 in camera).

ENH' s internal documents also reveal that many of the individua hospitals in these systems have

managed to captue a share ofENH' s service area. For example, all eight hospitas in the

Resurection System have a share ofENH' s service area, seven of the nine Advocate hospitas

have a share, thee of the. five Rush hospitas have a share, and both of the Vista and University

of Chicago hospitas have a share of ENH' s service area. (R 1361 at ENHE DL 6610- 11).



67.

Downtown Teaching Hospitals Considered a Separate Group by ENH

Before the merger, in communcations with board members, Evanston and Highland Park
did not identify specific downtown hospitals as competitors. For example, reports
produced for the Evanston and Highland Park Boards in 1999 as par of the merger
process aggregated all the downtown teachig hospitas as a single entr with a 
market share in the Combined Core Service Areas of the hospital and 4.7% market share
in the overall service areas of the two hospitas. (CX 84 at 21 , 25 (Evanston
Nortwestern Healthcare and Lakeland Services Proposed Merger, Presentation to the
Board of Directors, June 25 , 1999); CX 1876 at 18, 15 (Lakeland Health Services, Inc.
and Evanston Nortwestern Healthcare: Proposed Merger, Presentation to the Board of
Directors, Lakeland Health Services, Inc. , June 28 , 1999).

ReSDonse to Findin2 No. 67:

Ths proposed finding is misleading because the trial testimony and documents in

evidence from numerous sources show that the downtown hospitals, paricularly Nortwestern

Memorial, competed with Evanston Hospita and HPH and continue to compete with ENH.

(RF 397 404 434 455- 458-459 477 489 490 548 , 563-565 , 567-568 , 1074, 1735

2290-2291). Other Merger documents shaed with Evanston Hospita Board members 

explai tht out of the 33 888 admssions in the combined core service area, over 15 000 Were

admtted to hospitas other than Evanton Hospital, Gleribrook Hospital, and HPH. Specifically,

16% of these 15 000 patients went to the downtown hospitas. (CX 359 at 18).

68. Before the merger, in communcations with Stadard and Poors, Evanton lumped all the
downtown teaching hospitals together with a 7% market share in the Combined Core
Service Areas of the two hospitas and a 4.7% market share in the overall service area.
(R 704 atENH HL 001631-32).

ResDonse to Findinl! No. 68:

Ths proposed finding is misleading because the trial testimony and documents in

evidence from numerous sources show that the downtown hospitas, paricularly Nortwestern

Memorial, competed with Evanston Hospital and HPH and continue to compete with ENH.

(RFF-Reply 67).



III. THE MERGER

69. On more than one occasion, Evanston and Highland Park considered merging. For
example, there were some "pre-merger discussions" in May 1997. (Spaeth, Tf. 2202). A
merger was one of several strategies Mr. Spaeth and Mr. Neaman considered in order for
the two hospitas to "align" themselves. (Spaeth, Tr. 2202-03; CX 1861 at 1-2).

Response to Findinf! No. 69:

This proposed finding is incomplete and misleading. It fails to explain that HPH

considered, yet rejected, arangements short of a merger, such as clincal joint ventues. (RFF-

Reply 1595- 1596). It fuer fails to explain that HPH considered numerous other hospitas

with which to align but, afer a long and careful search, decided on Evanston Hospita. (RF-

Reply 1598). Only Evanston Hospita demonstrted both the ability and the will to improve

HPH' s quality of care and ensure its long-term surival. (RFF-Reply 1598).

70. The merger discussions that resulted in the actul merger staed in late 1998 or early
1999. (CX 1 at 2; CX 2 at 7).

Response to Findinf! No. 70:

Respondent has no specific response.

71. Ths merger was seen as an opportty for the hospitals to "join forces and grow
together rather than compete with each other." (CX 2 at 7)

Response to Findinf! No. 71:

Ths proposed finding is inaccurate a.d misleading. HPH hardly posed a competitive

theat to Evanton Hospital, and the two were certainly not each other s closest substitutes. (RFF

480-481 538-559; RFF-Reply 61).

Moreover, the cited passage from CX 2 does not refer to hospital services but, rather, to

physicians and medical offces. (RFF-Reply 1351 , 1355, 1357, 1360, 1588). The fact that the

referenced statement was made at an HPH Medical Executive Committee meeting fuer
confrms that it did not relate to hospita services. (CX 2 at 1; RFF-Reply 1360, 1588).



72. The merging paries, including Evanston Nortwestern Healthcare, Lakeland Health
Services, and Highland Park Hospital , signed a letter of intent to merge effective July 1,
1999. (Neaman, Tr. 1328; RX 567 at ENH MN 001365).

Response to Findine No. 72:

Respondent has no specific response.

73. The merger agreement was finalized on October 29, 1999. (CX 501 at 16).

Response to Findine No. 73:

Respondent has no specific response.

74. Kaufman, a consultat hired by Highland Park Hospita, estiated the value of Highland
Park around the time of the merger to be approximately $272 milion. Ths figure
includes $100 million in capital avoidance and accounts for $120 millon in long-tenn
debt. (CX 1875 at 1).

Response to Findine No. 74:

Ths proposed finding is misleading because it does not fully describe the fmancial

sitution at pre-Merger HPH. As shown durng tral and detaled in Respondent' s proposed

fmdings of fact, pre-Merger HPH sufered from serious financial problems, including operating

income losses in the late 1990s, and it lacked suffcient cash reserves to meet the competitive

challenges of the Chicago marketplace. (RF 11 44- 2298-2413). HPH' s 1998 operating

revenue was positive only because HPH mixed in its investment income, a practice frowned on

in the industr. (RF 11 2347-2350). Without investment income, HPH actualy lost $1 millon

in 1997 and $7 millon in 1998. (RFF 12351).

Ths proposed finding is fuer misleading because it fails to explain that $130 milion of

the $272 milion in value consisted ofHPH' s cash on hand. But despite ths cash on hand and

additiona investment money, HPH' s fuds were stil insuffcient to meet the competitive

challenges of the Chicago marketplace. (RFF 1 2366). In fact, Kaufian advised against using



HPH' s cash or even the investment dollars on hospital improvements. (RFF 2366 2368-

2370).

Dr. Noether contnned Kaufan s conclusions, similarly testifyg tht HPH' s cash was

not suffcient to continue to prop up its operating income, make the capita expenditues

necessar to keep the hospita competitive, and to service the over $100 millon debt Complaint

COWlel noted in its proposed finding. (RFF 2410). Complaint Counel offered no expert

testimony to rebut Kaufman and Dr. Noether on ths issue. 
(RF 2413).

Finally, the $100 milion in capita avoidance, the amount of money ENH would have to

spend without the Merger to establish a facility similar to HPH in Lake County, tued out to be

an incorrect figure. (CX 1875 at 1). As of Febru 2005 , ENH had already spent over $120

milion on capital improvements at HPH and has committed to spending another $45 milion.

(RF 1518). Because Evanton Hospita took on a hospita with far more severe quality and

financial problems th initially expected, this $100 milion in capital avoidance became

irrelevant. (RFF-Reply 41-45).

75. In April 1999, Evanston and Highland Park signed an agreement to develop a cardiac
surgery program at Highland Park Hospita. (Rosengar, Tr. 4527-30; CX 2094). In
November 1999, the state approved a certificate of need for an open hear surgery
progra at Evanston and Highland Park. (Newton, Tr. 423).

Response to Findine No. 75:

Respondent has no specific response.

76. Deloitte, 'a consultat hired by Evanton Nortwestern Healthcare, stated in May of 1999
that an external buyer might purchase Lakeland Health Services for $70-94 milion.
Deloitte also stated that "When added to their investment fud (after retirg long-tenn
debt) the result is $162-$186 milion in proceeds." (RX 536 at ENH HJ 000323).



Response to Findint! No. 76:

This proposed finding is incomplete and misleading. Because the cited Deloitte report

was issued in May 1999, it came before the due diligence uneared the full extent ofHPH'

financial and quality problems. (RFF 1536-1548 , 2336-2404). To remedy these problems

and bring HPH up to ENH' s stadards, between Janua 2000 and Febru 2005 , ENH poured

more than $120 milion into capital expenditues at HPH and has committed another $45 milion.

(RFF-Reply 74). Given that ENH will eventually spend at least $165 millon in capita

expenditues alone, it is clear that HPH was not the lucrative purchase ths proposed finding

implies.

77. In the fall of 1999, executives of Evanton and Highland Park met with Bain and
developed a pricing strategy linked to the merger of Evanton and Highland Park.
Durng these pre-merger meetings, the Evanston and Highland Park executives and
consultats from Bai exchanged pricing inormation and discussed how to leverage the
merger of the two hospitas to obta higher rates and convert fixed rate contracts to
discount off charges. (See CCFF 1497- 1504, 1509- 1530).

Response to Findine: No. 77:

Ths proposed finding is very misleading. (RFF-Reply ' 1497-1504 1509-1530). First

Evanston Hospital hired Bain to help with its MCO contracting strategies sometime after Augut

1999, but well before Bai' s "Intial Review" presentation on October 29, 1999, the same day

the Agreement and Plan of Merger was signed. (Neaman, Tr. 1159-60; CX 2072 at 1; RX 651

RX 652). Therefore, Bain s contracting advice from the Sumer of 1999 though 2000 was not

contingent on the Merger. (Hilebrand, Tr. 1847; RX 2047 at 24-25 (Ogden, Dep.); RFF , 705).

Bain advised Evanston Hospita to seek higher rates regardless of whether the Merger was

consumated. (Neaman, Tr. 1347; RFF 705).

REDACTED



REDACTED
(RF" 996-998

in camera). Kim Ogden, who was the Bai representative responsible for the ENH Merger

project (but was no longer employed by Bain or any other par involved in ths case when she

testified) explaied that Bai eventuly found that HPH was too small to make a difference to

MCOs. (R 2047 at 3 , 38 (Ogden, Dep.)). Ogden fuer testified that, while Bain thought the

Merger provided several benefits to ENH

, "

(w)e weren t tring to renegotiate based on a

changed position because of the merger. We said we need to renegotiate because we don t have

a contract. You haven' t negotiated with us in five year. Here is who Evanston is, and it really

was overwhelmingly a focus on Evanston" and what Bain thought was "fair market value." (R
2047 at 32 (Ogden, Dep.

)). 

Ogden continued, explaig that HPH was a "tiny hospita" and the

Merger did not change EN' s "position in the maketplace at all." (RX 2047 at 33 (Ogden

Dep.)). So the "leverage" that ENH had with MCOs afer the Merger was a fuction of where

they had been paid before the Merger, and ENH' s position as a major-sized hospital (even

without HPH). (R 2047 at 41 (Ogden, Dep.)). Therefore, what made ENH' s post-Merger

contractig efforts successfu was the application of "better people and a better process." (R
2047 at 33 (Ogden, Dep.

)).

78. In the merger agreement, the pares agreed that Lakeland Health Services and Highand
Park Hospita would be merged into Evanston Nortwestern Healthcare (CX 501 at 17)
and that Lakeland Health Services and Highand Park Hospita would no longer exist as
separate corporations. (CX 501 at 17).

Response to Findint! No. 78:

Respondent has no specific response.

79. The merger was consumated on Janua 1 2000. (See, e. ex 501 at 17).



Response to Findinl! No. 79:

Respondent has no specific response.



IV.

80.

PROCEDURA HISTORY

Investigation and Complaint

Investigation

ENH was first notified of the Federal Trade Commission investigation in a letter dated
November 6 2001. The letter was addressed to Mark Neaman, President and Chief
Executive Offcer ofENH, from Attorney Oscar Voss of the FTC. (Neaan, Tr. 1269;
CX 20 at 1).

ResDonse to Findin2 No. 80:

Respondent ha no specific response.

81. The pre-Complaint investigation period ended with the issuace of the Complaint on
Februar 10 2004, in the matter of Evanston Northwestern Healthcare Corporation et aJ.

(Complaint, Februar 10, 2004). Respondents answered the Complaint in a fiing dated
March 17 2004. (Respondents ' Answer to Complaint, March 17 2004). Subsequent to
their initial fiing, Respondents amended their answer to the Complaint on July 12 2004.
(See Respondents ' First Amended Answer, July 12, 2004). Respondents amended their
answer again in Janua 2005. (See Respondents ' Second Amended Answer , Januar 11,
2005).

ResDonse to Findin2 No. 81:

Respondent ha no specific response.

82. Discovery durg the post-Complaint investigation included subpoenas for depositions
subpoenas for documents, requests for admissions and interrogatories. The FTC
requested and obtained pertinent information and documents from Respondents. (See

g., 

CX 5940 at 1-46; Complaint Counel' s First Request for Production of Documents
Issued to Evanton Nortwestern Healthcare, Febru 24 2004). Information and

documents were also sought by Respondents and tued over by the FTC. (See, e.
Respondent Evanston Nortwestern Healthcare Corporation s First Request For
Production of Documents , April 23 , 2004). In addition, the post-Complait discovery
necessitated the production of information and documents from thrd paries, such as
hospitals and health plans. (See, e.

g., 

CX 5910 at 1-28).

ResDonse to Findin2 No. 82:

Respondent has no specific response.



Counts of the Complaint

83. Both Counts I and II of the Complaint allege that Evanton and Highland Park
consummated a merger in violation of Section 7 of the Clayton Act. COWlt I alleges the
violation using a strctual analysis drawn from the Merger Guidelines, but adapted to the
facts of this case in which Complaint Counel challenges a merger that has already taen
place and for which pricing data is available. (Complaint 16- 18). Count II alleges the
violation based on direct evidence of competitive effects of the merger, which gave ENH
market power. (Complaint 28-31) Count II concerns physician price fixing, and on
AprilS , 2005 , the Commission issued a non-final consent order regarding that count for
public comment. (Complaint 33-44). Evanston Northwestern Healthcare Corporation

and ENH Medical Group, Inc., Docket No. 9315 , AprilS , 2005.

Response to Findinl! No. 83:

Respondent agrees with ths proposed finding to the extent that Counts I and II allege

claims against ENH, and COWlt II alleged a claim againt ENH Medical Group, Inc. These

allegations, however, have no basis in fact or law. Indeed, Count II, to the extent it alleges that

Complait Counsel can prove a violation of Section 7 based on direct effects alone, has no legal

basis. (Respo's Pre-Trial Brief at 9- 13, Respo's Post-Trial Brief at 31- , Resp.'sReply Briefat

Section LD. l). COWlt II has been settled.

Count I

84. COWlt I of the complaint discusses the relevant product market, geographic market, and
market concentration HHls. It alleges that the the (sic) merger resulted in a post-merger
HHI increase in excess of 500 points to a level exceedig 3000 points. Based largely on
market shares and concentration figues, COWlt I concludes that the merger was
anticompetitive and lessened competition. (Complaint 16- 18).

Response to Findinl! No. 84:

Respondent agrees with this proposed fmding only to the extent that Count I alleges a

product market, a geographic market, maket concentration Herfmdah-Hirshman Indexes

HHls ) and a violation of Section 7. These allegations, however, have no basis in fact or law.



The Market Structue Analysis in Count I is Based on the Merger Guidelines Approach

85. The Merger Guidelines poses the following question to define the relevant product
market:

, in response to the price increase, the reduction in sales of the product would be
large enough that a hypothetical monopolist would not fmd it profitable to impose
such an increase in price, then the Agency will add to the product group the
product that is the next-best substitute for the merging fi' s product. . . . The
price increase question is then asked for a hypothetical monopolist controlling the
expanded product group. Ths process will continue until a group of products is
identified such that a hypothetical monopolist over tht group of product would
profitably impose at leat a "small but significant and nontranitory" increase in
price ("SSNIP"), including the price of a product of one of the merging finns.

(Section 1.11 of the 1992 Merger Guidelines). There is a comparable question for
defining the relevant geographic maket (Section 1.21 of the Merger Guidelines).

Response to Findine No. 85:

Respondent has no specific response.

86. Under the Merger Guidelines approach, once a market has been defined under the SSNIP
test, the market shares of the merging finns are used to predict whether a proposed
merger might be anticompetitive. In most merger cases, because the merger under
analysis ha not yet been consumated, the Merger Guidelines approach, including the
market definition, is a predictive or inferential exercise, with no post-merger evidence to
examine. (Elziga, Tr. 2360).

Response to Findine No. 86:

Respondent has no specific response.

87. Based on the principles laid out in the Merger Guidelines, and applyig the hypothetical
monopolist test, the product market is general acute care inpatient servces, including
primar, secondar and tertar services, because ENH successfuly over the long tenn
raised the prices of that product. (Haa-Wilson, Tr. 2666-67; see generally, Neaan Tr,
1210-11; Hilebrand, Tr. 1756; Spaeth Tr. 2083-88; Holt-Darcy, Tr. 1422-23).

Response to Findine No. 87:

This proposed finding is inaccurate and misleading. Under the Horizontal Merger

Guidelines, the product market is not defined "because" there is a price increase. Rather, for

product market, the relevant inquiry begins with the products "produced or sold" by the merging



finns. (1992 Horizontal Merger Guidelines 1 11 , Noether, Tr. 5905-06).

REDACTED

(Spaeth, Tr. 2299-2300; Ballengee, Tr. 144-45, 200; Mendonsa, Tr. 556 in camera; Hilebrand

Tr. 1862; Foucre, Tr. 1122-23-, in camera; Holt-Darcy, Tr. 1585, in camera; RFF 369, 

camera ( REDACTED

374, in camera REDACTED

Ths is consistent with MCa testimony suggesting that a Mca could not contract

with a hospita for only its outpatient or inpatient services but, instead, is required to contract for

all of the servces that (the hospital) offered." (Near, Tr. 592). This testimony is inconsistent

under the Merger Guidelines, with the exclusion of outpatient from the product market.

88. Based on the principles of the Merger Guidelines, and, in paricular, the hypothetical
monopolist test, the relevant geographic market in ths case includes the area contiguous
to the thee hospitas of ENH, which includes the campuses of Highland Park, Evanston
and Glenbrook Hospitas , because ENH successfully raised its prices in a significant way
over the long tenn and customers did not tu to alternative sellers located outside of the
geographic area. (Haa-Wilson, Tr. 2452, 2667). Ths is a roughly tranglular area.
(Newton, Tr. 351-52; Chan, Tr. 939-40; Foucre, Tr. 901-903; Ballengee, Tr. 168;
Holt-Darcy, Tr. 1425-1427)

ResDonse to Findine: No. 88:

Ths proposed finding is inacurte and misleading. The appropriate geographic market

in this case includes, at least, the merging hospitas, Rush Nort Shore, St. Francis, Advocate

Lutheran General, Resurection, Lake Forest Hospita and Condello (Noether, Tr. 5928, 5960;

RFF-Reply 54).

In addition, under the Horizonta Merger Guidelines, for geographic market, the relevant

inquir begins with an identification of the "next best substitutes" for the merging finns. (1992

Horizonta Merger Guidelines, 21; Noether, Tr. 5928). Under the Guidelines, Dr. Haas-



Wilson s market would only make sense if Evanston Hospital and HPH were next best

substitutes in geographic terms. (No ether, Tr. 5932). Evanston Hospita and HPH were not next

best geographic substitutes. (Noether, Tr. 5932; RFF 387-484).

REDACTED

(Baker, Tr. 4703- in camera).

Ths proposed finding also ignores the substatial evidence demonstrating that the post-

Merger price increaes were not anticompetitive. (RFF 515-1164). Faced with non-

anti competitive price increases, customers would not be expected to tu to alternative sellers. In
addition REDACTED

(Baker, Tr. 4704 in camera). Finally, the term ' 'tangle '' as

used in reference to the thee ENH hospitas, was invented by Complait Counel and does not

appear in any of the relevant docwnents. (RF-Reply 54).

89. The only hospitas in the relevant geographic market are the thee ENH Hospitals.
(Haa-Wilson, Tr. 2452, 2667). Accordingly, the post-merger HHIs in ths market would
be 10 000

, "

which is 100 squaed, if you had a single monopolist in the market."
(Noether, Tr. 5963).

Response to Findine No. 89:

Ths proposed finding is inaccurate and misleading because the HHI calculations are

based on an inappropriate, and unprecedented, geographic market comprised of only the merging



hospitals. This market is not supported by logic or the Guidelines methodology. (RF-Reply"

1645- 1646). Consequently, these HHI calculations are meanngless.

90.
REDACTED

Dr. Noether acknowledged that
the post-merger HHIs are at what the Merger Guidelines teans the highly concentrated
level "over 1900, increasing by about 300 from pre-merger levels" (Noether Tr, at 5963).

Response to Findine: No. 90:

Ths proposed fmding is misleading because it ignores that Dr. Noether s estimate of

concentration levels using her minimum market was necessarly conservative. (RFF-Reply'

1724). For example, there are some hospitas outside of this minimum market that place

substatial competitive constraint on hospitals in the market. (Noether, Tr. 5929 5930-31). In

addition, ths finding ignores testimony that even ths very conservative market is not

concentrated relative to the tyes of transactions that "tyically are challenged as likely to cause

anticompetitive effects." (Noether, Tr. 5963).

Count II

Determning Competitive Effects of the Merger Though Direct Evidence

91. Count II alleges that the merger is anticompetitive because it resulted in anticompetitive
price increases. (Complaint' 28- 31).

Response to Findine: No. 91:

Respondent agrees with this proposed finding only to the extent that Count II alleges tht

the Merger was anticompetitive. Ths allegation, however, has no basis in fact or law.

92. For puroses of Count II, direct evidence of anticompetitive effects demonstrates the
existence of market power. (Elzinga, Tr. 2355 , 2363; Haa-Wilson, Tr. 2482).



Response to Findin2 No. 92:

Ths proposed fmding is irrelevant because the law requires proof of a relevant market.

Neverteless, ths proposed fmding is misleading to the extent it suggests that suffcient evidence

exists in ths case to support a finding of direct evidence that the Merger is anticompetitive. To

reach such a finding (again, from an economic, as opposed to legal, perspective), an economist

must have evidence that the finn raised its market prices and reduced industr output. "The end

game objective (of merger anysis) is to tr and assess or infer whether combining these two

finns will raise market prices and reduce industr output." (Elzinga, Tr. 2360). To support a

fmding of "direct evidence " Complaint Counsel must show that ENH' s post-Merger prices

increased in an anticompetitive maner (i.e. above competitive levels), or that output decreased.

(Haa- Wilson, Tr. 2451 (defining market power as "the willngness and abilty of a firm to raise

its prices above competitive levels. )). Complaint Counel, however, made no such showing.

Dr. Haa-Wilson s analysis of post-Merger prices only considered the price changes

without any evaluation of price levels. But considerig only price changes (and not price levels),

Dr. Haa-Wilson s analysis does not support a finding of direct evidence. Dr. Haas-Wilson

admitted that

REDACTED

(Haa-Wilson, Tr.

2834-36, in camera; RFF" 1053 , 1059- 1061; RFF" 1054- 1058 , 1062- 1064). Consequently, it

is impossible to conclude that the post-Merger price changes were anti competitive based on a

simple examination of price changes, without a consideration of competitive price levels.



REDACTED

ONoether, Tr. 5989, 5991;

Haa-Wilson, Tr. 2833- in camera). REDACTED

(Haa- Wilson, Tr. 2823- in camera).

Consequently, Dr. Haa-Wilson s failure to rule out all benign explanations for the price

increases she measured is fata to a finding of direct evidence. (RFF-Reply'1 739-741).

Respondent's experts provided the only empirical analysis of price levels , and that

analysis demonstrated that ENH was not pricing at competitive levels before the Merger. The

post-Merger price increases were not anticompetitive under that analysis but, intead, were

consistent with the learng about demand benign explanation for the price increases. (RF 11

1110-1164).

Finally, Complait Counsel admits that "ENH did not see a decrease in the number of

managed care admssions as a result ofENH' s price increases in 2000." (CCFF 11653).

Consequently, there is no support for a finding of direct evidence of anticompetitive effects.

93. Afer a merger has been conswnated, an economist can rely on direot evidence such as
price behavior in the marketplace after the merger was conswnated, evidence from the
merging paries themselves afer the merger took place (i. how they assessed the
merger), and the assessment of the consequences of the merger by people who buy in the
marketplace, rather than inferential data based on market definition and share. (Elzinga
Tr. 2362; Haa-Wilson, Tr. 2468).

nonQe to Fitu".. !! No. 93:

Ths proposed fmding is irrelevant and misleading. (RFF-Reply 1 92).



94. Dr. Haa-Wilson used a list of potential explanations to guide her analysis of how to
design the empirical model that she used to evaluate her "testable hyptheses." Her
methodology was designed to test specifically which of the potential explanations derived
from economic theory "can or canot explain the price increase." (Haa-Wilson, Tr.
2481 ).

Response to Findin2 No. 94:

Respondent has no specific response.

95. If one eliminates the hypothesis that post-merger evidence of price increases is due to
benign market forces, such as increases in market demand or increases in costs in the
market, then the post-merger evidence of price increases is explicable by the market
power that the two finns have in combination that they may not have had when they were
independent centers of initiative in the marketplace. (Elzinga, Tr. 2365; Haa-Wilson,
Tr. 2467; 2480-81).

Response to Findin2 No. 95:

Respondent has no specific response except to note that Complaint Counel did not

eliminate at tral the hypothesis that post-Merger evidence of price increases is due to benign

market forces.

96.

97.

Where there is direct evidence of anticompetitive effects of a merger proved through
empirical study, there is no need to engage in the full process outlined in the Merger
Guidelines for investigations where the merger ha not yet occured. (Haa-Wilson, Tr.
2468; Elzinga, Tr. 2355 , 2362-63).

Response to Findin2 No. 96:

Ths proposed finding is irelevant and misleading. (RF-Reply' 92).

Where an analyst has persuaive post-merger evidence about the consequences of a
merger, it is not necessar to define a relevant product or geographic market. If one has
direct evidence that a merger is anticompetitive, one would rely on that direct evidence of
anti competitive effects rather than rely on the inferential evidence based on market
definition and shae. (Elziga, Tr. 2355 , 2363).

Response to Findin!! No. 97:

Ths proposed finding is irelevant and misleading. (RFF-Reply' 92).



Count II Identifies Direct Evidence of Anticompetitive Effects Related to the Merger

98. Dr. Haa Wilson, complaint counsel' s economic expert, applied economic theory to
systematically identify a number of potential explanations for the price increase at ENH
after the merger. (Haa-Wilson, Tr. 2480).

Response to Findine: No. 98:

Ths proposed fmding is misleadng to the extent it suggests tht the list of potential

explanations tht Dr. Haas-Wilson identified is an exhaustive list of potential explanations for

the post-Merger price increase. REDACTED

: (Haa-

Wilson, Tr. 2486- , 2681-83; Baker, Tr. 4650- in camera; RFF 523).

99. Using economic theory, Dr. Haa;.Wilson made a list often potential explantions for the
large, post-merger price increase at ENH," a list which is reflected in DX 7024.

(Haa-Wilson, Tr. 2480-81).

ResDonse to Findinl! No. 99:

Ths proposed finding is misleading. (RFF-Reply 98).

100.
REDACTED

(Haa-Wilson, Tr.
2734, in camera).

Response to Findinl! No. 100:

Ths proposed finding is incorrect. Dr. Haa-Wilson was not able to rule out the nine

potential explanations she identified. (RF-Reply 594-595 597-599, 602-608). In paricular



she was not able to rule out learng about demand or post-Merger improvements in quality.

(RFF-Reply" 597-599, 737). This proposed finding is also misleading to the extent it suggests

that the nie, non-market power explanations identified by Dr. Haas-Wilson are the only

potential explanations for the price increase. REDACTED

(Haa-Wilson, Tr. 2486-89, 2681-83; Baker, Tr. 4650- in camera; RFF,

523).

101.
REDACTED

(CX 3 at 1; CX 1879 at 3-4; CX 1 at 3; CX 2 at 7; ex 4 at 1 2, 9; CX 1566 at 9; Neaman
Tr. 1138 in camera);

;(CX 5 at 5; CX 6 at 7; ex 2010 at 3;
ex 12 at 2; ex 13 at 1 , ex 16 at 1; and CX 17 at 2), :

(ex 1099, in camera;
CX 1519 at 1- in camera; ex 30 at 1; ex 23 at 2; ex 24 at 2; ex 26 at 1 , ex 25 at 9;
ex 31 at 1).

Response to Findin2 No. 101:

Ths proposed fiding is incorrect. The cited ENH documents do not ilustrate that

Evanston Hospita and HPH sought, or obtained, market power though the Merger. Instead

these documents emphaize tht the primar goals of the Merger were to improve the quaity of

care for the Evanston Hospita and HPH cOl1ummities, to bolster the financial health of HPH and

to generate much needed cost savings. (RFF" 259-297).



Nor do the cited ENH documents somehow reveal that ENH used market power after the

Merger. The documents, instead, confnn that, as a result of the Merger, ENH leared about its

tre value in the market as an academic hospita. (RFF 656-703 , 726-737, 1002).

Respondent addresses below the documents and testimony at issue as they are used by

Complaint Counsel in the followig proposed fmdings of fact.

102. In addition to the empircal research of Dr. Haa-Wilson and the numerous documents
ilustrating ENH' s exercise of market power, there is significant testimony from present
and fonner executives of the merging paries that is consistent with a fmding that the
merger created market power. (Neaman, Tr. 1036 39, 1200, 1202- , 1207- , 1211- 12;
Hilebrand, Tr. 1705 , 1709- , 1711- 13, 1718-22, 1751, 1754-55, 1757-58, 1764,
1811- 2036; Spaeth, Tr. 2210- , Newton, Tr. at 351- 354 359- 363-
366-67; Chan, Tr. 694-97, 703- , 709- 10, 834, 839- , 844-45).

Response to Findin2 No. 102: 

This proposed finding is incorrect. The cited testimony does not show that Evanston

Hospital and HPH sought, or obtaned, market power though the Merger or that ENH used

market power afer the Merger. Rather, the cited testimony from present ENH executives

confnns that the primar goals of the Merger were to improve the quality of care for the

Evanston Hospita and HPH communties, to bolster the financial health of HPH and to generate

much needed cost savigs. The cited testimony from present ENH executives fuer confnns

tht, as a result of the Merger, ENH leared about its tre value in the market as an academic

hospita. Finally, the cited testimony from fonner ENH employees, Newton and Chan, should be

disregarded. (RFF-Reply' 1465).

Respondent addresses below the testimony at issue as they are used by Complaint

Counsel in the following proposed findings of fact.

103. Thus, the Janua 1 , 2000, merger between Evanston Hospital and HigWand Park
Hospita enhced the market power ofENH, and, afer that merger

, "

the merged entity
exercised market power." (Haas-Wilson, Tr. 2451).



ResDonse to Findin2 No. 103:

This proposed finding is inaccurate. Dr. Haa-Wilson failed to rule out all potential

explanations for the price increase, both the nine she identified and those she did not consider.

Nor was she able to explain away the evidence demonsuating that the price increases can be

explained by pro-competitive forces. Accordingly, Complait Counsel did not meet its ultimate

burden in ths case though Dr. Haa-Wilson s testimony (or otherwse) of showig that the

Merger resulted in the enhancement and exercise of market power. (Noether, Tr. 6216; RFF 

656-923; RFF-Reply 740).

104. Market power" is the ability of a firm to raise its prices above competitive levels. The
tenn "competitive levels" means a long-term analysis to determine the price that would
just allow a finn to break-even or ear "zero economic profit." (Haa-Wilson, Tr. 2451).

ResDonse to Findin2 No. 104:

Respondent agrees with the definition of market power. However, ths proposed finding

confes the definition of "competitive levels." Competitive levels are the price levels that

prevail in a competitive market place with free and unettered competition. Where the

marketplace supports more th one price level , a representative price is simply the average of

the competitors ' prices. For instace , in this case, ENH' s competitive level is the average of the

price of care at several of the major teaching hospitas in the Chicago area. (Noether, Tr. 5992).

Count III and the Count III Settlement

105. Count 3 relates to physician price fixing by the ENH Medical Group and Highland Park
physician. The Commssion accepted the settlement of Count II for public comment on
April 5, 2005 (Evanston Northwestern Healthcare Corporation and ENH Medical
Group, Inc. Docket No. 9315, April 5, 2005,



Response to Findin!! No. 105:

This proposed finding is irrelevant because Count II settled and was not at issue in ths

tral. It is also misleading because Count II related to alleged, not actual, price fixing by the

ENH Medical Group and the group of independent Highland Park physician.

The Hearing

Schedule

106. The hearng began in Washington, D. , on Febru 10 2005. The last witness testified
on April 7, 2005. (Tr. 1-6372).

Response to Findin!! No. 106:

Respondent has no specific response.

107. The tota number of hearng days as of May 1 2005 , was 29. (Tr. 1-6372).

Response to Findin!! No. 107:

This proposed finding is inaccurate. The total number of hearng days was 30, not 29.

(Tr. 1-6372, Volumes I - XX).

Witnesses

108. Complaint Counsel called sixteen witnesses. These witnesses included health plans,
present and former employees of Evanston and Highland Park, and an employee of the
state of Ilinois. Complait Counel also called four experts, thee in the field of
economics and one in the field of quaity of care. (Tr. 1-6372).

Response to Findin!! No. 108:

Respondent has no specific response except to note that Complaint Counsel did not call a

single representative from two of the most importt MCOs in the Chicago market: Blue Cross

and Humana. Complait Counsel also failed to call a single employer, the market actor

Complaint Counsel argues is the crucial linchpin between MCOs, hospitas and patients. (Final

Pretral Conference, Tr. 22-23).



109. Respondent called nineteen witnesses. These witnesses included ENH employees such as
nurses, physicians, and administrators, as well as two ofENH' s consultats and the
mayor of Highland Park. Respondent also called three experts, two in the field of
economics and one in the field of quality of care. Respondent did not call any health
plans or other customers as witnesses. (Tr. 1-6372).

Response to Findinl! No. 109:

Ths proposed fmdig is misleading because Complaint Counsel likewise did not call a

single employer or representative from two of the most importt MCOs in the Chicago market.

Complaint Counsel , of course, cares the ultimate burden in ths case.

110.

111.

112.

113.

Exhibits

Complaint Counsel introduced into evidence approximately 880 exhbits (referred to 
CXs). (JX 1; Tr. 1-6372).

Response to Findinl! No. 110:

Respondent has no specific response.

Respondent introduced into evidence approximately 700 exhibits (referred to as RXs).
(JX 1; JX 2; Tr. 1-6372).

Response to Findint! No. 111:

Respondent has no specific response.

Exhbits from both Respondent and Complaint Counel were admtted durg cour room
proceedigs and though several joint exhbits (referred to as JXs). There ar seven JXs,
which are marked as JX 1 to JX 7. However, JX 4 was replaced by JX 7. (JX 7).

Response to Findint! No. 112:

Respondent has no specific response.

The CX and RX exhbits consist mainly of docwnents from the Resp,ondent's fies. The
remaining docwnents were for the most par obtained from thrd pares. (See, e. JX 1).

Response to Findint! No. 113:

Respondent has no specific response.



114.

INTERSTATE COMMERCE

At all times relevant to the Complaint, Respondent, which is located in Evanston, Ilinois
was and is engaged in interstate commerce and activities afecting interstate commerce in
the delivery of health care services (as the paries have stipulated). (Stipulation
Regarding Interstate Commerce, 8/30/04).

Response to Findine No. 114:

Respondent agrees with the above stated tenns of the August 30 , 2004 Stipulation

Regarding Interstate Commerce.

115. Respondent received combined payments for the delivery of health care services well in
excess of $1 0 million in each year nom 1999 through 2003 from the following
companes and/or their subsidiares:

Aetna, with its corporate headquarers in Harford, Connecticut.

Cigna, with its corporate headquarers in Philadelphia, Pennsylvania.

Humana, with its corporate headquaers in Louisvile, Kentucky.

United, with its corporate headquarers in Minneapolis, Minnesota.

Private Healthcare Systems, with its corporate headquaers in Waltham,
Massachusetts.

Great-West, with its corporate headquaers located in Greenwood Vilage
Colorado.

Preferred Plan, with its corporate headquaers located in Stow, Ohio.

(Stipulation Regarding Interstate Commerce, 8/30/04).

Response to Findine No. 115:

Respondent agrees with the above stated tenns of the August 30, 2004 Stipulation

Regarding Interstate Commerce.

116. At all times relevant to the Complaint, Respondent ENH and the ENH Faculty Practice
Associates (the ENH-employed physician group), have received and continue to receive
in the aggregate significant payments nom the federal Medicare Program, 42 U. C. 

1395 et seq. and the federalstate Medicaid program, 42 U.S.C. g 1396 et seq.
(Stipulation Regarding Interstate Commerce 8/30/04).



ResDonse to Findin No. 116:

Respondent agrees with the above stated terms of the August 30 2004 Stipulation

Regarding Interstate Commerce.

117. At all times relevant to the Complaint, ENH, though its operations at Evanton
Hospita, Glenbrook Hospita, and Highand Park Hospita, has engaged and continues to
engage in commerce and in activities afecting commerce, as the term 'commerce ' is
defined by Section 1 ofthe Clayton Act. 15 D. C. 12" (as the paries have stipulated).
(Stipulation Regarding Interstate Commerce, 8/30/04).

ResDonse to Findin No. 117: 

Respondent agrees with the above stated terms of the August 30 2004 Stipulation

Regarding Interstate Commerce.



VI.

120.

121.

HEALTH CAR INDUSTRY BACKGROUND

Qualifcations of Deborah Haas-Wilson

118. Complaint Counsel' s expert witness, Dr. Deborah-Haas Wilson, provided, among other
tral testimony, her expert opinion on the background of the health care industr and the
dynamics of competition with the marketplace. (Haa-Wilson, Tr. 2453-67).

Response to Findinl! No. 118:

Respondent has no specific response.

119. Dr. Haa-Wilson is a professor of economics at Smith College. She received her
Bachelor Degree nom the University of Michigan in An Arbor in economics, and she
received a Ph.D. in economics from the University of California at Berkeley. Her fields
of specialization for her Ph.D. were applied microeconomics with an emphasis in
industral organzation and public fmance. Dr. Haas Wilson s dissertation for her Ph.
was a theoretical and empirical anysis of the effect of commercial practice restrctions
in the market for ophthalrmc goods and services. (Haa-Wilson, Tr. 2433-34).

Response to Findine: No. 119:

Respondent has no specific response.

Dr. Haa-Wilson has published aricles in professional jourals, including the Joural of
Law and Economics, the Review of Economics and Statistics, the Joural of Health
Economics, Joural of Economic Perspective, Joural of Political Economics, and Health
Services Research. (Haas-Wilson Tr. 2435-37).

Response to Findine: No. 120:

Respondent has no specific response.

She is a full professor at Smith and has taught coures in introductory microeconomics
industral organzation and antitrst policy, a seminar in regulation and deregulation of
industr, and a senior seminar in Smith' s public policy program. (Haas-Wilson, Tr.
2435).

Response to Findine: No. 121:

Ths finding is misleading to the extent that it suggests that Dr. Haas-Wilson had a full-

time teaching schedule in the Fall 2004 semester, durng the time her rebuttal report was wrtten.



Dr. Haa-Wilson only taught one course at Smith College that semester. (Haa-Wilson, Tr.

2672).

122. Dr. Haa-Wilson wrote a book titled Managed Care and Monopoly Power. The Antitrust
Challenge which was funded by the Robert Wood Johnson Foundation. It was published
by Harard University Press in 2003. (Haa-Wilson, Tr. 2436-38 (referrg to OX
7052)).

Response to Findin2: No. 122:

Respondent has no specific response.

123. Dr. Haa-Wilson s book, Managed Care and Monopoly Power: The Antitrust Challenge
is "a synthesis about what is known, paricularly from an economic perspective, about
application of the antitrst laws in markets for healthcare services; in paricular markets
for hospita serices, physician services and healthcare financing." (Haa-Wilson, Tr.
2438).

Response to Findin2: No. 123:

Ths proposed finding is misleading to the extent that it suggests that Dr. Haa-Wilson

book is the sole authority of what is known about the application of antitrt laws in markets for

healthcare services, in paricular markets for hospita services, physician services and healthcare

fmancing. In fact, Dr. Haa-Wilson, in her testimony, relied on a work by Robert Town and

Grgory Vistnes, called "Hospital Competition in HMO Networks " just one of many works on

the topic. (CCFF 206). REDACTED

(Noether, Tr.

5891; RX 1912 at 5 in camera).

124. Dr. Haa-Wilson spent four years as a member of one of the research study sections at the
Agency for Healthcare Policy and Research. That is the study section that reviews
applications that come in to the federal governent for federal fuding of research.
(Haa-Wilson, Tr. 2438).



125.

126.

127.

128.

Response to Findin No. 124:

Respondent has no specific response.

Dr. Haa-Wilson curently serves as an advisory member to the Petrs Center on
Healthcae Markets at the University ofCalifomia, Berkeley. (Haa-Wilson, Tr. 2438).

Response to Findin No. 125:

Respondent ha no specific response.

Dr. Haa-Wilson is a peer reviewer for several economic jourals. (Haa-Wilson, Tr.
2438).

Response to Findin No. 126: 

Respondent has no specific response.

Relationships Between Employee, Employer, Health Plan and Hospital

In order to understad the competitive dynamics of heath care markets, it is necessary to
understad the institutional relationships in healthcare. These markets are distinguishable
from other markets in the United States economy. (Haa-Wilson, Tr. 2453).

Response to Findinl! No. 127:

Respondent has no specific response.

There are four different institutional relationships relevant to understading the
competitive dynamcs of hospita services. These institutional relationships are between:
(1) hospitas and managed care organzations (health plans); (2) managed care
organzations and employers; (3) employers and employees; and (4) employees and
hospitas. (Haa-Wilson, Tr. 2456, 2460- , 2462-64 (discussing DX 7026)).

Response to Findinl! No. 128:

Ths proposed fmding is incomplete because
REDACTED

(Haa- Wilson, Tr. 2803 in camera; RFF 385). Even though

MCOs may be the purchasers in the first instance of hospital services, they construct hospital

networks to create plans that are attactive to their customers, the employers. (Elzinga, Tr.

2407). The employers, in tu, are drven to provide a plan that is attactive to their employees,



because employees may consider health care benefits in deciding where to accept employment.

(Elzinga, Tr. 2407). Therefore, MCOs must tae patient preferences into consideration in

constrcting their hospital networks. (Elzinga, Tr. 2407-08; RFF 386).

129.

130.

The first institutional relationship related to competition for hospita services is the
institutional relationship between hospitas and health plans. Ths relationship is referred
to as "first-stage" competition in the economics literatue. (Haas-Wilson, Tr. 2456)

Response to Findine: No. 129:

Respondent has no specific response.

The first institutional relationship between hospitas and health plans is paricularly
importt because it is though this relationship that hospita prices are determned.
(Haa- Wilson, Tr. 2456). Hospitals sell their services to heath plan, and the health
plans should be thought of as the consumer in this first -stage competition. (Haa-Wilson
Tr. 2456-2457; Noether, Tr. 5906).

Response to Findine: No. 130: 

Ths proposed finding is incomplete as hospitls have different prices with other classes

of customers , including MedicarelMedicaid patients and self-pay patients. The prices for

MedicarelMedicaid patients are determined by the federal governent. (Haa-Wilson, Tr. 2455;

Neam, Tr. 1317- 18; CCFF, 167). Self-pay patients pay for services based on the hospital'

chargemaster, the hospital' s list prices. (porn, Tr. 5685; CCFF 179).

131. The health plan puts together its network of health care providers by choosing which
hospitas will be included in its different plan ' networks , as well as which physician
organzations and which other ancilarhealthcare providers will be included in the
provider networks that are offered as par of the health plan. (Haa-Wilson, Tr. 2456-57).

Response to Findine: No. 131: 

Respondent has no specific response, except to the extent that this proposed fmding

implies that MCOs use selective contracting in the Chicago area. (RFF-
Reply 138 218).

132. There are generically thee types of hospitals: communty, teriar, and advanced
teaching. Communty has the basic services such as delivering babies and surgical
procedures. Tertiar facilities offer more complex services (as well as basic services).



Advhnced teaching facilities offer the highest level services, including transplants, bur
centers and hyperbarc centers. (Ballengee, Tr. 158-59).

Response to Findine No. 132:

Ths proposed finding is inaccurate. Ballengee s testimony is not supported by any

documents or other testimony, and in reaity, ths thee-way distinction has been made up by

Complait Counel for ths litigation. . REDACTED

(Holt-Darcy, Tr. 1589

camera). A communty hospita offers servces that are relatively simple, such as medical

surgical and maternty. (Ballengee, Tr. 158). REDACTED

(Near, Tr. 622; Foucre

Tr. 935; Foucre, Tr. 1112 in camera; Mendonsa, Tr. 565 in camera). REDACTED

(Ballengee, Tr. 158-59; Holt-Darcy, Tr. 1590 in camera; RFF 99- 104).

Even if there were thee distinctions as asserted in ths proposed finding, ENH would stil

fit squaely with the highest category. For instace a document authored by Ballangee at

PHCS as far back as August 28, 1995 , identified the Evanston Hospita Corporation, which

included Glenbrook Hospita, as an "advanced teachig" hospita. (R 107 at GWL 859).

133. All hospitas, including tertiar facilties

, "

offer a core of basic services, a tertiar

hospita offers more complex services as well as the basic services of a communty
hospita. (No ether, Tr. 6159-60).

Response to Findinl! No. 133: 

The proposed finding is incomplete. Whle all hospitals offer basic services, different

hospitals offer somewhat different mies of these services. (Noether, Tr. 6159).



134.

135.

The second institutional relationship related to competition for hospital services is the
institutional relationship between the health plans and employers. Health plans sell their
product, such as HMO and PPO products, to prospective buyers or employers. In the
employment-based healthcare insurance system found in the United States, the employer
selects which products of health plans to offer as a frnge benefit to employees.
(Haa-Wilson, Tr. 2460-61 (discussing DX 7026)).

Response to Findin No. 134: 

Respondent ha no specific response.

Viewed from the stadpoint of ths second institutional relationship, health plan compete
with each other to offer provider networks that are both more attactive to employees and
that have a low "premium" or price. (Haa-Wilson, Tr. 2461).

Response to Findin No. 135:

Ths proposed finding is incomplete. MCOs "compete on many factors." (Haa-Wilson

Tr. 2461). To be attactive to employers, MCOs must provide adequate networks that span the

range of basic and specialty services that employers demand, have good quaity reputations, and

be geographically convenient to employees and their famlies. (Noether, Tr. 5936- 5944-45).

136.

137.

138.

Consumers prefer a broader choice of hospitas in a health plan, and all products have
fiancial incentives for the enrollee to use hospitals that are withn the network.
(Haa-Wilson, Tr. 2461).

Response to Findin No. 136:

Respondent has no specific response.

All health plan products have fiancial incentives to use with-network providers,
although they var in how "hash" those incentives are. (Haa-Wilson, Tr. 2462).

Response to Findin No. 137:

Respondent has no specific response.

There is a trade-off between broader networks and lower prices. Health plan with better
networks tend to have higher prices, and health plans with worse networks have lower
prices. (Haa-Wilson, Tr. 2462).



Response to Findinl! No. 138:

This proposed finding is misleading to the extent it suggests that MCOs use selective

contracting in the Chicago area. There has never been much selective contracting in the Chicago

area. (Noether, Tr. 5981). An analysis of the size ofMCO networks in the Chicago area shows

that all MCO networks are very large and fairly inclusive, which demonstrates that MCOs

contract with the vast majority of hospitas in the Chicago area. (No ether, Tr. 5982 (describing

DX 7045); RFF 991). Furer, in the Chicago area, HMO and PPO networks are about the

same size. (No ether, Tr. 5982). Traditionally, in a market where there is selective contracting,

HMOs would be smaller than PPOs. (Noether, Tr. 5982; RFF-
Reply 218; RFF 1 992).

139. The third institutional relationship related to competition for hospital services is the
institutiona relationship between employers and their employees. Employers who
choose to offer health inurance to their employees are offering ths health insurance
coverage as a fonn of compensation to their employees. Neverteless, the employee stil
bears the cost of the health inurance because economic theory shows that the cost of that
insurance is "shifted back" to the employee in the form of lower wages. (Haa-Wilson
Tr. 2463 (discussing OX 7026)).

Response to Findinl! No. 139: 

Ths proposed fmding is misleading to the extent it suggests that MCOs must pass any

cost increases on to employers, which then pass those increases on to employees. First, MCOs

can create incentives for employees to use lower cost providers. For instace, some MCOs have

created ' 'tiered'' networks , which are broad networks in the aggregate that provide fiancial

incentives for employees to use a limted subset of the network providers that have relatively

lower negotiated rates. (R 1346 at BCBSI-ENH 5536; RX 1613 at 5; RX 1663 at 7; RX 1246

at NM 3014). Second, employers have vehicles available to them to control tota insurance

costs. (Dorsey, Tr. 1471-72). A cafeteria plan, for example, could achieve cost savings.

(Dorsey, Tr. 1471-72). In a cafeteria plan, employees pay a higher out-of-pocket fee to access a



more expensive provider, and a lower out-of-pocket fee to access a less expensive provider.

(Dorsey, Tr. 1471 , RFF1 62).

140. The four institutional relationship related to competition for hospita services is the
institutional relationship between employees and hospitas. When an employee covered
Wlder an employer-based health insurance plan needs hospitaization, the employee will
together with his or her physician, select the hospita from which to get care. Frequently,
the employee, because of the fmancial incentive offered by the health plan, will choose a
hospita in the network. (Haa-Wilson, Tr. 2463-64 (discussing DX 7026)).

Response to Findinl! No. 140:

This proposed fmding is incomplete. Patients evaluate hospital quaity, to the extent that

they can, as one of the dimensions by which they choose hospitals. (Noether, Tr. 6011; RFF ,-

325).

141. Hospitas compete, although not on price, to attact patients who are covered by the
health plans with which the hospital ha contracts. (Haa-Wilson, Tr. 2464). Ths
competition for patients afer the hospital has entered into contracts with health plans is
called "second stage competition." (Haa-Wilson, Tr. 2465).

Response to Findinl! No. 141:

Ths proposed finding is incomplete. To attact patients, hospitals compete, in par, on

the quality of care delivered. (Noether, Tr. 6011). "Patients are made better off when quaity is

improved, and they certnly use quality to the extent that they can evaluate it as one of the

dimensions by which they choose hospitas.
" (Noether, Tr. 6011).

142. The four institutiona relationships related to competition for hospita services have
changed over time as a result of the increasing prevalence of managed care. Prior to
manged care, most people were covered by "indemnty-based" insurance. Under
indemnity-based insurance, these four different institutional relationships would not have
existed as is the case today under managed care competition. (Haa-Wilson, Tr.
2463-65).

Response to Findinl! No. 142:

Respondent has no specific response.



143.

144.

Before, under indemnity insurance, the enrollee of the health plan generally had
insurance coverage for all hospitals and physician organzations. Under indemnity
insurance, the individual covered by insurance could select any hospital, and the
insurance company would reimburse the individua for the cost of care according to the
plan benefits. So, under indemnty insurance, the customer of the hospita would be the
individual patient, in contrast to under managed care, where the health plan acts as the
consumer in first-stage competition. (Haa-Wilson, TI. 2465-66).

Response to Findini! No. 143:

Respondent has no specific response.

Under indemnty inurance, hospitals did not have to compete to be par of a network, so
there was not the same kind of competition as there is under managed care. Because
there was no competition for a place in the provider network under indemnty insurance
hospitas were not competing on price to get contracts with health insurance companes.

(Haa-Wilson, Tr. 2466).

Response to Findini! No. 144:

This proposed fiding is incorrect to the extent it suggests that MCOs use selective

contracting in the Chicago are and tht hospitas compete to be par of a MCO network.

There has never been much selective contracting in the Chicago area. (RFF 
- Reply 13 8 , 218).

145.

Hospital Price Increases Ultimately Borne By Consumers

Health plan representatives confnned that employees ultimately bear the cost of higher
health care prices.

Dorsey, Tr. 1450).

REDACTED
(Ballengee, Tr. 239, in camera; Mendonsa, Tr. 483;

Response to Findini! No. 145:

Ths proposed finding is misleading and speculative to the extent it suggests that MCOs

must pass any cost increases on to consumers. First, MCOs can create incentives to use lower

cost providers. For instance, recently some MCOs have created "tiered" networks, which are

broad networks in the aggregate that provide financial incentives for employees to use a limited



subset of the network providers that have relatively lower negotiated rates. (RX 1346 at BCBSI-

ENH 5536; RX 1613 at 5; RX 1663 at 7; RX 1246 at NMH 3014; RFF 1 61).

Second, even without changing their networks, MCOs do not need to pass cost increases

on to the consumers. Despite complaits of higher prices from providers, the MCOs themselves

are makng milions of dollars in profits and thus can absorb provider price increases without

passing them on to consumers. For intace, Health Care Service Corporation, the parent of

Blue Cross, posted net gains of over $624 milion in 2003 , $347 milion in 2001 and $173

milion in 2000. (R 1587 at 7; RX 1198 at 7). Humana is one of the nation s largest publicly

trded health benefits companes, based on 2003 revenues of $12.2 billon. (R 1743 at 4, 27).

In 2003 , PHCS reported that its net revenue climbed to $153 millon, an increase of6% over

2002. (R 1615 at 3). Furer, PHCS' eargs increased by "an astounding 50%" in 2003.

(RX 1615 at 3). Cigna posted net income of$668 millon in its 2003finaciat sttements. 

1742 at 54). As of Februar 2005 , United Health Group was wort over $30 bilion, and its

Chainnan and CEO eared in excess of$91 953 914 in 2003. (Foucre, Tr. 939; RX 1662 at 225

227; RFF'1 173- 174). Even the smaller MCOs are makg millons of dollars. For instace

First Health which acquired CCN in August 2001 , had net income of $152 734 000 in 2003 , up

from $132 938 000 in 2002, $102 920 000 in 2001 , and $82 619 000 in 2000. (R 1661 at 50;

RX 1469 at 104).

Third, Complaint Counsel did not call one single employer to discuss whether costs

would be passed on to employees.

146. Unexpected price increases have "a direct impact on (a self-insured customer s) bottom
line" and will adversely affect the profitabilty of the self-insured' s business. (Mendonsa
Tr. 483).



ResW'''' se to Findh2 No. 146:

This proposed finding is misleading and speculative. Self-insurd employer groups have

vehicles available to them to control tota insurance costs. (Dorsey, Tr. 1471-72). A cafeteria

plan, for example, could achieve cost savings. (Dorsey, Tr. 1471-72). In a cafeteria plan

employees pay a higher out-of-pocket fee to access a more expensive provider, and a lower out-

of-pocket fee to access a less expensive provider. (Dorsey, Tr. 1471; RFF 62).

147. The only choice a self-insured customer or large employer group has in the event of
unorseen increases in expenses is to pass on the costs to its employees. (Mendonsa, Tr.
483-4; Ballengee, Tr. 239)

Response to Findin2 No. 147: 

Ths proposed fmding is misleading. (RF - Reply 146).

148. REDACTED
, (Mendonsa, Tr. 549

camera).

Response to Findin2 No. 148:

Ths proposed finding is misleading to the extent it suggests tht MCOs must pass any

cost increases on to consumers. (RFF-Reply 145). The proposed fmding is also speculative in

assumg that employers will rase deductibles and co-payments in response to a price increase

from a provider. The testimony is not frym an employer but, rather, a representative of a MCO.

Complait Counsel did not call any employer to testify that it raised deductibles or co-payments

in response to ENH' s price increase. Mendonsa s testimony concernng his understanding of the

business practice of a thrd-par should be given no weight.

149. In its contract negotiation advice, Bai advised ENH that "PHCS' s PPO business is
largely ' cost pass through'" and that rate increases from ENH to PHCS " will not hit
(PHCS' s) margins directly." (CX 67 at 39).



Response to Findint! No. 149:

This proposed finding is misleading and irrelevant because PHCS is different from

MCOs like Cigna, Aetna and United. (Ballengee, Tr. 204). PHCS is not an insurance company

like these other MCOs. Rather, its customers are inurance companes. (Hilebrand, Tr. 1892

Ballengee, Tr. 143 204). Therefore, PHCS does not share the financial risk with its customers

for healthcare costs. (Ballengee, Tr. 144). Ths was the point of Bain s advice in ths proposed

fiding. Thus, ths proposed finding is also misleading to the extent that it suggests that PHCS' 

customers - insurance companes - must pass any cost increases on to conswners. (RF-Reply 

145).

150. In response to ENH' s rate increases to PHCS in 2000, PHCS' s customers "had to raise
their rates significantly in - the premiwns to accommodate the increased rates at
Evanton." (Ballengee, Tr. 196-97).

Response to Findint! No. 150: 

Ths proposed fmding is misleading. First, it is not necessar for MCOs to pass any cost

increases on to consumers. (RFF-Reply' 145 , 149). Second, the testimony of Ballengee is

based, in paricular, on discussions with only one employer, Trustmark. (Ballengee, Tr. 196-97).

Complait Counsel did not call any witness from Trustmark, or any employers at all, to testify

about increased premiums. Ballengee s testimony concerng her understading of the business

yractice of a thrd-par thus should be given no weight.

151. The big impact" of health plans passing on large increases to their smaller business
customers is "small insureds dropping coverage altogether and people not having
insurance." (Mendonsa, Tr. 483-4).

Response to Findint! No. 151: 

Ths proposed finding is misleading. First, it is not necessar for MCOs to pass any cost

increases on to consumers. (RFF-Reply' 145). Second, it is misleading to the extent it suggests



that any small insureds dropped its coverage in response to price increases from ENH. Neither

Mendonsa nor any other tral witness offered testimony that small insurers dropped their

coverage afer the Merger in response to ENH' s price increases.

Government Payment System Versus Commercial Insurance Versus
Uninsured

152. In the United States, the majority of people with private health insurance have their
health insurance purchased though their employer. Not everyone is covered by
employer-based healthcare insurance. There is a large sector of public health insurce
including the Medicae and Medicaid programs. (Haa-Wilson, Tr. 2454).

ResDonse to Findin2 No. 152:

Respondent has no specific response.

153. For both ENH and Highland Park, the major components of their revenue were Medicare
and commercial health plans. Medicaid and the unnsured comprised a very small
segment of their revenue. (Newton, Tr. 301; Neaman, Tr. 1312).

ResDonse to Findin2 No. 153:

Respondent has no specific response.

Diferences and Similarities Among the Three Payment Systems

Govennent Pavment System (Including Medicare. Medicaid. and State Programs)

154. Public health insurance progrs cover a porton of patients who are not covered though
employer-based health insurance. (Haa-Wilson, Tr. 2454).

ResDonse to Findin2 No. 154:

Respondent has no specific response.

155. Medicare and Medicaid are primar components of the public health insurance sector.
(Haa-Wilson, Tr. 2454).

ResDonse to Findin2 No. 155:

Respondent has no specific response.



156. The Medicare program "is a federal health insurance program that provides health
insurance for the elderly and those individuals suffering from. . . kidney failure and
needing renal dialysis." (Haa-Wilson, Tr. 2454).

Response to Findine No. 156: 

Respondent has no specific response.

157. The Medicaid program is "a joint federalstate program" under which "individuas of low
income receive health insurance coverage." (Haa-Wilson, Tr. 2454).

Response to Findine No. 157: 

Respondent has no specific response.

158. Medicare and Medicaid accounted for about 40 to 45% ofENH' s gross revenue.
(Neaman, Tr. 1312).

Response to Findin2 No. 158: 

Respondent has no specific response.

159. For pre-merger HigWand Park, the Medicaid program was a "de minimis" element of
revenues. Medicare comprised about 45% of HigWand Park' s business and managed
care another 45%. "(E)ssentially, the major payer mix was commercial and Medicare.
(Newton, Tr. 301).

Response to Findine No. 159: 

Respondent has no specific response

Commercial Insurance: Managed Care and Other Programs

160. In the United States the majority of people with private health insurance have their health
insurance purchased though their employer. (Haa- Wilson Tr. 2454).

Response to Findine No. 160:

Respondent has no specific response.

161. Traditional indemnty insurance was the dominant fonn of commercial reimbursement in
the 1980s. Indemnty insurance was insurance "where benefits were given to subscribers.
Prices weren t negotiated with the insurer." Instead, the insurance company would pay
the benefit on behalf of the patient. (Hilebrand, Tr. 1831-32).



Response to Findin!! No. 161:

Respondent has no specific response.

162. Managed care plans grew in importce, crowding out traditional indemnty insurance.
Managed care became ''te predominant fonn of commercial health insurance.
(Hilebrand, Tr. 1832).

Response to Findin!! No. 162:

Respondent has no specific response.

Unisured or Self Pay 

163 Those people who do not have health insurance, either though public sector 
commercial plans, are referred to as "unnsured." (Haa-Wilson Tr. 2454).

Response to Findin!! No. 163:

Respondent has no specific response.

164. Aftr Medicare, Medicaid and the top health plans, there remained for ENH
approximately 10% of gross revenues that fall into a separate category. (Neaman, Tr.
1312).

Response to Findin!! No. 164:

Respondent has no specific response.

165. Most of this 10% increment was charty care, although there were a small number of
self-pay patients in that mi as well. (Neaman, Tr. 1312).

Response to Findin!! No. 165:

Respondent ha no specific response.

166. Self-pay patients were a very small component of pre-merger Highland Park' s business.
(Newton, Tr. 301).

Response to Findin!! No. 166

Respondent has no specific response.



167.

168.

169.

Hospital Prices Under the Three Payment Systems

Governent Payment System

The prices in public health insurance programs are not determined by competitive maket
forces. The prices are determned by the governent. (Haa-Wilson, Tr. 2455).

Response to Findinl! No. 167:

Respondent has no specific response.

The federal governent unlaterally sets the rates for Medicare reimbursements. There is
no negotiation between providers and the federal governent to establish reimburment
rates. (Neaman Tr. 1317-18).

Response to Findinl! No. 168:

Respondent has no specific response.

The Federal Medicare program pays a case rate on the basis of Diagnosis Related Group
DRG"), which is "a grouping of inpatients into hundreds of separate categories based

on their diagnoses and the procedures they undergo while hospitalized." (Amended
Glossar of Tennscat 9, April 22, 2005). The DRG is "a method of payment in which the
reimbursement for inpatient hospita services is set based on the DRG into which a
patient is classified. As a general rule, the amount of payment will not var if the
hospita renders significantly greater or less servces in treating the patient than is the
estimated average, or if the hospital incurs costs that are greater or less than the tyical
cost incured by hospitas." (Amended Glossar of Tenns at 9, April 22, 2005).

Response to Findinl! No. 169:

Respondent has no specific response, except to note tht: (1) the definition ofDRG and

DRG reimbursement is found on page 6 of the Amended Glossar of Tenns; and (2) this

glossar, by its term, was submitted to the Cour as a reference only and not as an admission by

either par.

170.

Commercial Insurance: Managed Care and Other Programs

REDACTED

(See, e.

g., 

Holt-Darcy, Tr. 1521 in camera; Ballengee, Tr. 229, in camera;
Ballengee, Tr. 227, in camera).



171.

Response to Findinl! No. 170:

Respondent has no specific response.

REDACTED
(See. e.

g., 

Ballengee, Tr. 174-76 (describing PHCS
negotiations with ENH); Mendonsa, Tr. 535- in camera /

--.

' Dorsey, Tr. 1434-38 (describing One Health negotiations with
ENH); Foucre, Tr. 886-87 (describing United negotiations with ENH); Holt-Darcy, Tr.
1503- , in camera 

REDACTED
Response to Findinl! No. 171:

Respondent has no specific response. For a detaled account ofENH' s negotiations with

Aetna, Great West, PHCS , Unicar and United see RFF 738-756, 790-808 , 827-848, 853-923.

172. Under the per diem reimbursement, the fixed rate per day is an all-inclusive amount for
each day that the patient is in the hospital, regardless of the amount of services or the
costs or charges for the services that actually must be rendered to that patient. (Amended
Glossar of Tenns at 9, April 22, 2005).

Response to Findinl! No. 172:

Respondent has no specific response, except that the referenced glossa, by its tenns,

was submitted to the Cour as a reference only and not as an admission by either pary.

173. 
REDACTED

(Ballengee, Tr. 229, in camera).

174.

175.

Response to Findinl! No. 173: 

Respondent has no specifi response.

REDACTED
;' (Spaeth , Tr.

2129-30; Holt Darcy 1537- in camera; Mendonsa 525 in camera)

Response to Findine No. 174:

Respondent has no specific response.

A discount off charges contract is an arangement by which health plans pay a percentage
discount off of the hospital' s chargemaster list price for each component of a service
rendered. (Chan, Tr. 667; Amended Glossar of Tenns at 6, April 22, 2005).



ResDonse to Findine: No. 175:

Respondent has no specific response, except that the referenced glossar, by its terms,

was submitted to the Cour as a reference only and not as an admission by either pary.

176. Charges are the published prices for services provided by a hospitaL These rates are
found in the hospita' s "chargemaster " which reflects tens of thousands ofpredetennined
itemized amounts (list prices) to be biled for each good or service the hospita provides.
Each hospita maintans its own chargemaster. (Amended Glossa of Terms at 4, April

, 2005; Neaman Tr. 1349; Hilebrand, Tr. 1710; Chan, Tr. 674; H. Jones, Tr. 4143).

ResDonse to Findine: No. 176:

Respondent has no specific response, except that the referenced glossar, by its terms

was submitted to the Cour as a reference only and not as an admission by either pary.

177.

178.

179.

Uninsured or Self Pay 

Uninsured patients generally are treated "as a matter of charty or treated at zero price.
(Elziga, Tr. 2401).

ResDonse to Findin2 No. 177:

Respondent has no specific response.

About 10% of ENH' s gross revenue falls outside of commercial insurance and
MedicarelMedicaid. Most of that 10% are patients who have no inurance and do not pay
their bils. ENH wrtes these patients off as charty care. "Every once in a while, there
a few people tht pay cash, not very often, but every once in a while, there is." (Neaman
Tr. 1312).

ResDonse to Findin2 No. 178: 

Respondent ha no .specific response.

Self-pay patients pay for services based on the hospita' s chargemaster, which are
essentially list prices. (Porn, Tr. 5685).

ReSDonse to Findin2 No. 179

Respondent has no specific response.



Types of Commercial Health Plan Products

HMO

180. Traditionally, health maintenace organzations ("HMOs ) are managed care plans that
contrac(t) with a limited number of hospitas, doctors, and other providers, and which

specifies that an enrollee of the HMO will bear a signficant portion of (and possibly, all)
fees for services that he or she receives from a provider with which the HMO does not
contract." (Amended Glossar of Terms at 7, April 22, 20 5).

ResDonse to Findin2 No. 180:

Respondent has no specific response, except that the referenced glossar, by its tenns,

was submitted to the Cour as a reference only and not as an admission by either par.
181. HMO products tend to have more narow networks of hospitals than PPO products.

(Haa- Wilson, Tr. 2460).

ResDonse to Findin2 No. 181:

Ths fmding is inaccurate, for in the Chicago area, HMO and PPO networks are about the

same size. (Noether, Tr. 5982). For exaple

182.

183.

184.

REDACTED

(Holt-Darcy, Tr. 1584- in camera).

An HMO product is an "insured product, meanng that the insurance company taes the
risk. For any utilzation or healthcare dollars that are spent, the insurance company pays
those dollars." (Near, Tr. 585).

ResDonse to Findin2 No. 182:

Respondent has no specific response.

With HMO products, consumers are essentially "lock( ed)-in" to the network. If patients
obtan services out of the network, they receive no benefit. (Mendonsa, Tr. 477).

ReSDonse to Findinl! No. 183:

Respondent has no specifc response.

PPO

A preferred provider organzation ("PPO") is a managed care plan that "contracts with a
group of hospitas, doctors, and other health care providers that usually is somewhat



larger than the groups with which an HMO may contract." Enrollees generally are
offered a financial incentive to obtan care trom preferred providers, but may use outside
providers at additional cost. (Amended Glossar of Terms at 10, April 22, 2005).

ResDonse to Findinl! No. 184:

Ths proposed finding is inaccurate to the extent tht it implies that, in the Chicago area, a

PPO product includes more hospitas in its network than an HMO product. (RF-Reply 1181).

Moreover, the referenced glossar, by its terms, was submitted to the Cour as a reference only

and not as an admission by either par.

185. PPO products tend to include more hospitas in their networks than do HMO products.
(Haas-Wilson, Tr. 2460).

ResDonse to Findinl! No. 185:

Ths proposed finding is inaccurate. (RFF-ReplY1 181).

186. With PPO products, the health plan provides a higher in-network benefit. The health plan
does provide benefits if a patient chooses to obtain services outside the network, but the
benefits are relatively lower than if the patient remains in-network. (Mendonsa, Tr.
477-78).

ResDonse to Findinl! No. 186:

Respondent has no specific response.

Other Products Offered by Health Plans

187. A point of service plan ("POS") is a managed care plan that "contracts with a limited
number of hospitas, doctors, and other providers and extends tenns of coverage to
enrollees based on terms that will var depending on the provider from which the
enrollee seeks care." (Amended Glossar of Ters at 10, April 22, 2005).

ResDonse to Findinl! No. 187:

Respondent has no specific response, except that the referenced glossar, by its terms

was submitted to the Cour as a reference only and not as an admission by either pary.

188. A point of service plan is a variation of the PPO. "A point of service product is one
where the in-network benefit or the higher benefit is accessed if (a patient) utilize(s) a



189.

190.

primar care physician as opposed to just in and out of network, but there is an
out-of-network benefit in that product." (Mendonsa, Tr. 479).

Response to Findinl! No. 188:

Respondent has no specific response.

With P~S products, like with PPO products, the companes ''tat contracted with the
insurance company are responsible ultimately for the payment of (healthcare servces).
(Near, Tr. 586).

Response to Findinl! No. 189:

Respondent has no specific response.

Managed care plans generally fall with the broad HMO, P~S , and PPO categories.
Neverteless, the different tyes of managed care plans are diffcult to distinguish

because, over time, the managed cae organzations have modified each tye of plan to
incorporate different elements of the other plans that conswners demand." (Amended
Glossar of Tenns at 8, April 22 , 2005).

Response to Findinl! No. 190:

Respondent ha no specific response, except that the referenced glossar, by its tenns

was submitted to the Cour as a reference oIJy and not as an admission by either pary.

191.

Self Insurance

REDACTED

(Haa-Wilson, Tr. 2571 in camera).

Response to Findine No. 191

Respondent has no specific response.



VII.

192.

SELECTIVE CONTRACTING

Competition in the Health Care Marketplace

Differences Between First and Second Stage Competition

The first institutional relationship related to competition for hospita services is between

hospitals and health plans. Ths relationship is referred to as "first-stae" competition in

the economics literatue, and it is paricularly importt because it is though this

competitive dynamic that hospita prices are detenned. (Haa-
Wilson, Tr. 2456).

Response to Findinl! No. 192:

Respondent has no specifc response other than to point out tht Dr. 
Haa- Wilson

testimony was limited to "health economics literatue" rather tha to economics literatue more

broadly as ths proposed finding suggests.

193.

194.

The institutional relationship between employees and hospitals is often referred to as
second-stage competition" in the economics literatue. Second-stage competition is the

competition among hospitas for patients based on non-price varables. (Haa-Wilson,

Tr. 2463-65).

Response to Findinl! No. 193:

Respondent has no specific response.

Hospitas compete for the employees ' business but not necessarly on price. Instead

hospitals compete on non-price varables. Where the employee has a fixed deductible or

fixed co-pay, 

g., 

a co-pay of$100 a day, the employee s out-of-pocket costs will not

var by hospita. Consequently, at that point, hospitas do not really compete for patients

on the basis of price. (Haa-Wilson, Tr. 2463-65).

Response to Findinl! No. 194: 

Respondent has no specific response.

The Process of Selective Contracting

195. Health plans tyically do not contract with 
all the hospitas in a given geographic area.

Instead, they engage in selective contracting - the process by which health 
plan

negotiate with hospitals. A health plan seeks to put together an attactive 
network for

potential buyers, while at the same time keeping premiums (i.e. the prices at which it sells

its products) low. (Haas-Wilson, Tr. 2457).



Response to Findine: No. 195:

This proposed finding is misleading to the extent that it implies the practice of selective

contracting was prevalent in the Chicago area. There never was much selective contracting in

the Chicago area. (Noether, Tr. 5981). To the contrar, MCOs generally included most of the

approximately 90 to 100 acute care hospitas in the Chicago area in their networks. (Ballengee

Tr. 154; Mendonsa, Tr. 484 (there are approximately 90 to 100 acute care hospitas in the

Chicago area); CCFF 220 (PHCS has 75 Hospitas in its network); CCFF 
226 (Aetn has

about" 88 hospitas in its network); CCFF 
232 (One Health contracted with "roughly 105

hospitas ); CCFF 238 in camera REDACTED

CCFF 243 (United contracted with "approximately" 98 hospitas); RFF 993). At least one

MCO, Unicare, testified that REDACTED

(Holt-Darcy, Tr. 1584 in camera; RFF 994).

196. Though the process of selective contracting, the health plan seeks to negotiate a lower
price with the hospita while the hospita seeks to negotiate for a higher price. A bargain
is strck between the two price objectives. (Haa-Wilson, Tr. 2457-'58).

Response to Findinl! No. 196:

Ths proposed finding is misleading to the extent it suggests that selective contracting

governs the bargaig process between MCOs and hospitas in the Chicago area. (RFF-Reply 

195).

197. The health plan will only include those hospitas in its provider network with which there

is ths sort of bargain over price. (Haa-Wilson, Tr. 2457-58).

Response to Findinl! No. 197:

This proposed finding is misleading to the extent it suggests that selective contrcting

governs the bargaining process between MCOs and hospitas in the Chicago area. (RFF-Reply 

195).



Relative Bargaining Power in the Selective Contracting Process

198. In first-stage competition, the relative bargaining positions of the hospital and the health
plan determine to a large extent the outcome ofthe negotiation. (Haa-Wilson, Tr.

2469-70).

ReSDonse to Findine: No. 198:

Ths proposed finding is misleading because it ignores many factors, other than

bargaig position, that can impact the outcome of the negotiations between hospitals and

MCOs. REDACTED

(Haa-Wilson Tr. 2745- , 2754, 2755-56;

in camera; RFF 526).

199. The bargaig position of the hospital and the health plan in first-stage competition
depends on the alternatives available to each. (Haa-Wilson, Tr. 2470).

ResDonse to Findine: No. 199:

Ths proposed fmding is misleading to the extent it ignores the many factors, besides the

alterntives available, that can impact the outcome of the negotiations between hospitals and

MCOs. (RF-Reply 198).

200. The abilty of the health plan to exclude a hospita from its network is a powerfl tool

that defines each side s bargainig position. (Haa-Wilson, Tr. 2470; Noether, Tr. 6189).

ResDonse to Findine: No. 200:

This proposed finding is misleading because it is not supported by the testimony of Dr.

Noether. REDACTED



REDACTED

(Noether, Tr. 6189 in camera; RFF-Reply' 195).

201. When a health plan is putting together its provider network, if one hospita is asking for

what appears to be a paricularly high and uneasonable price, the health plan will look at

its alternatives. (Haa-Wilson, Tr. 2470).

ResDonse to Findinl! No. 201:

This proposed finding is misleaing to the extent it ignores other factors that might

infuence MCO decisions about network composition. For example, initially Great-West rented

its provider network from PHCS. In the mid- 1990s, Great West decided to build its own

network. To minimize disruption to its subscribers, Great West sought to miror the PHCS

network. (Dorsey, Tr. 1460-61). REDACTED

(R 718, in camera; 

773, in camera; ex 176, in camera; CX 5907 in camera). In addition, ths proposed finding is

misleading to the extent it suggests that the practice of selective contracting was prevalent in

Chicago. (RFF-Reply' 195).

202. One alternative for the health plan in constrcting a network is to exclude hospitas tht
ask for the parcularly high and uneasonable price, and to include other hospitals as

substitutes. (Haa-Wilson, Tr. 2470).

ReSDonse to Findinl! No. 202:

Ths proposed finding is misleading to the extent it ignores factors other than price that

infuence MCa decisions about network composition. (RF-Reply' 201). Ths proposed

finding is also misleading to the extent it suggests that the practice of selective contracting was

prevalent in Chicago. (RFF-Reply' 195).



203. In constrcting its network, the health plan can also choose to pay for the higher priced
hospita, but the health plan would most likely only pay for the higher priced hospita

when suitable alternatives do not exist. (Haa-Wilson, Tr. 2470).

Response to Findin2 No. 203:

Ths proposed finding is misleading to the extent it ignores factors other th price that

might infuence MCO decisions about network composition. (RFF-Reply' 201-202). TJs

proposed fiding is also misleading to the extent it suggests that the practice of selective

contractig was prevalent in Chicago. (RF-Reply' 195).

204. Hospitas, on the other hand, evaluate how much business a parcular health plan is

bringing to that hospita. (Haa-Wilson, Tr. 2471).

Response to Findin2 No. 204:

Ths proposed finding is misleading to the extent it ignores factors, other than the size of

the MCO, that might influence the outcome of the bargain between hospitals and MCOs. (RFF-

Reply' 198).

205.

206.

If a paricular health plan has a large volume of patients (enrollees) that would potentially

utilize the hospital' s services, the hospital' s alternative of not being in the health plan

network is less attactive than where the health plan is small and has few enrollees who

use that hospita. (Haa-Wilson, Tr. 2471).

Response to Findin2 No. 205:

Respondent has no specific response.

Dr. Ha-Wilson relied on a paper by R. Town and G. Vistnes called "Hospita

Competition in HMO Networks " which was published in the Joural of Health

Economics in 2001. (Haa-Wilson, Tr. 2475).

ResP.onse to Findin2 No. 206:

Respondent ha no specific response.

207. Town and Vistnes wrote in their 2001 aricle that ". . . a hospital's bargaining position

with a plan, and hence its price depend on the incrementa value that hospital brings to
the plan s network. A hospital' s incremental value, in tur, is a fuction of the plan

opportty cost of tuing to its next-best alternative network that excludes the hospita.



That opportity cost depends importtly on how well the alternative network provides

the scope of coverage the plan s enrollees want (in tenns of both perceived quality and
access)." (Haas-Wilson, Tr. 2475 (discussing DX 7048)).

Response to Findine: No. 207:

Ths proposed finding is improper because it is based on hearsay that has not been

aditted for the trth of the matter asserted. Complaint Counsel did not include the footnote

required by paragraph 10 of the Cour' s Order dated April 6, 2005 , indicating that ths testimony

was elicited for a purose other than for the trth of the matter asserted.

208. Town and Vistnes wrote in their 2001 aricle that "the more importt a hospita is to (a

health plan s revenues) the greater the hospita' s bargaining leverage (or equivalently, the

higher the (health plan s) opportty cost of dropping the hospita from its network), and

the higher the resultat negotiated hospital price." (Haa-Wilson, Tr. 2475 (discussing

DX 7048)).

Response to Findine: No. 208:

Ths proposed finding is improper because it is based on hearsay that has not been

admitted for the trth of the matter asserted. Complaint Counel did not include the footnote

required by paragraph 10 of the Cour' s Order dated April 6, 2005 , indicating tht ths testimony

was elicited for a purose other than for the trth of the matter asserted.

Impact of Hospital Mergers on the Selective Contracting Dynamic

209. A merger that afects the availabilty of fonnerly independent hospitas to become par of

an alternative network for a health plan can create market power by changing the next-
best alterntive network available to the managed care. (Haa-Wilson, Tr. 2476).

Response to Findine: No. 209:

This proposed finding is misleading to the extent it ignores that, to impact the relative

bargaining position of the merged hospitals, the hospitals must be close substitutes on at least

some level. (No ether, Tr. 5984-85). REDACTED



REDACTED (Haas-Wilson, Tr. 2772,

2798- , in camera; RFF, 968). A review of the record evidence reveals that Evanston Hospital

and HPH were not close substitutes on virtally any level before the Merger. (RFF" 538-587;

CCFF " 1798-1799).

210. Because bargaining position is related to the development of alternative hospital
networks by health plan, a change in market power may occur even if the two merged

hospitas are not each other s closest competitors in either the fist or second-stage of

competition. Thus, it is possible for the merger to change the market power available to
the merged entity even if patients do not consider the two hospitas to be next-best

alternatives to each other and health plans also do not consider them as next-best

alternatives. (Haa-Wilson, Tr. 2476).

ResDonse to Findini! No. 210:

Ths proposed fmding is misleading to the extent it is inconsistent with Dr. Haa-

Wilson s reliance on Town and Vistnes. (CCFF" 207-208). The Town and Vistnes aricle

cited and relied on by Dr. Haa-Wilson, embodies the concept that "closeness of substitution of

different networks with and without a paricular hospita in question are importt in informng

about the bargaining leverage that each par brigs to the table." (Noether, Tr. 5984). Ths

view is consistent with the theory that uness the merged hospitas were close substitutes before

the Merger, the Merger would have litte effect on bargaing dynamcs. (Noether, Tr. 5985). In

general, a merger of two hospitas that were not close substitutes would not be likely to "change

the market power available to the merged entity" in any meanngfl way. (CCFF, 210, Noether

Tr. 5985).

Health Plans ' Perspectives on Selective Contracting

The Bases for Competition Between Health Plans

211 Health plans compete on many factors, but the two most importt factors are the

attactiveness of the network and the price. (Haa-Wilson, Tr. 2461, see Noether, Tr.

5936 (" (Managed care organizations) are in the business of competing in par based on

the provider networks that they put together.

), 

see Noether, Tr. 5948 (The health plan



to be able to compete, has to have a network that is attractive to enrollees who are the
ultimate patients.

)).

Response to Findini! No. 211:

Ths proposed finding is misleadng to the extent that it suggests that the practice of

selective contracting was prevalent in Chicago. (RFF-Reply 195).

212.

213.

214.

Consumers prefer a broader choice of hospitas in a health plan. (Haa-Wilson, Tr.

2461).

ResDonse to Findini! No. 212:

Respondent has no specific response.

Every health plan offers fmancial incentives so that enrollees will use hospitas tht are 
the health plan s 1!etwork. (Ha-Wilson, Tr. 2461-62).

ResDonse to Findini! No. 213:

Respondent has no specific response.

If the enrollee of a plan chooses to use a hospita that is outside of the health plan
network of hospitas, there is a fmancial penalty (i.e. the enrollee will pay more to use an
out-of-network hospita) that nonnally vares by plan. (Haa-Wilson, TI. 2461-62).

Response to Findini! No. 214:

Respondent has no specific response.

215. Health plans also compete on price. (Haa-Wilson, Tr. 2461).

Response to Findini! No. 215:

Respondent has no specific response.

216. The price that health plans charge customers is called the insurance premium.
(Haa-Wilson, Tr. 2461).

ResDonse to Findini! No. 216:

Respondent has no specific response.

217. Health plans compete with each other to keep their premiums low. (Haa-Wilson, Tr.2461). 



Response to Findint! No. 217:

This proposed finding is misleading to the extent it suggests that price is the only

dimension ofMCO competition, and it ignores other dimensions ofMCO competition, such as

quality and access. (CCFF 1 211; RFF-Reply 1212).

218. The more expensive, higher premium plan is often the insurance plan with the better
network, while a plan with a low premium is often the insurance plan with the worst
network. (Haa-Wilson, Tr. 2462).

Response to Findint! No. 218:

Ths proposed finding is misleading because it relies oil vague tenns such as "better" and

worst" to describe networks. The composition of networks can var on many diensions

including: price, access, quaity and breadth of services. (No ether, Tr. 5936-37; Hilebrand, Tr.

1834; Mendonsa, Tr. 479; RFF 1 56-57). Consequently, without more information, the

ambiguity of the words-"better" and "worst" renders ths proposed finding meangless.

Health Plans ' Criteria for Creating Hospital Networks

219. From the health plans ' perspective , their criteria for placing and retaning a hospital in a
network include price, reputation, services offered, and location. (See, e.

g., 

Mendonsa
Tr. 485 (discussing importce oflocation); Near, Tr. 587 (discussing importce of
competitive prices); Holt-Darcy, Tr. 1421 (discussing importce of licensing and
accreditation); Dorsey, Tr. 1451 (discussing importce of offering appropriate level of
care and servces)).

Response to Findint! No. 219:

Ths proposed finding is incomplete and misleading. (RFF 1 63). Licensing and

accreditation of a hospital is not an accurate measure of the quality of the institution. Whle Joint

Commission accreditation is a necessar requirement for getting Medicare payments, it is

merely a minimum stadard. (Holt-Darcy, Tr. 1421; RFF 11519).



PRCS

220. PRCS has 75 hospitals in its network in the Chicago area. (Ballengee, Tr. 154).

Response to Findinf! No. 220:

This proposed finding is incomplete. Ballengee testified that PRCS contracted with 75 of

the approximately 80 to 85 hospitas in PHCS's Chicago market, thus confrming that PRCS did

not engage in selective contracting. (RFF 
75-76, 116, 145).

221. When PRCS weighs whether or not to exclude a hospita , it taes into account other

hospitas. (Ballengee, Tr. 155-56).

Response to Findine No. 221:

Ths proposed finding is confsing and misleading. Whle having an understading of

the location of a hospita and its relative geography to other hospitals is a factor in building a

network, to the extent that this fmding suggests selective contracting is common in Chicago
, it is

misleading. (RFF 75-76).

222. re looking at comparabilty or some degree of party of rates for the services that are

being rendered." (Ballengee, Tr. 156).

Response to Findinf! No. 222:

Ths proposed fmding is vague. REDACTED

(RFF 99, in camera).

REDACTED
(RFF 101, in camera).

(RFF 102 in camera). REDACTED

(RF

103- 104 in camera). Consequently, there should be rough parity between academic

hospitas, or between communty hospitas, but not between academic and community hospitals.



223. PHCS' s customers seek hospitals that "provide good services. . . have a breadth of

services. . . and. . have good accessibilty to those services within their communities.

(Ballengee , Tr. 152).

ResDonse to Findinl! No. 223:

This proposed finding is misleading. PHCS is not an insurance company like 
Cigna,

Aetn or United. (RFF 156). It is a consortium of insurance companes that collectively

negotiate hospita rates. (RF 
156). To the extent ths proposed fiding suggests that PRCS'

customers are employers, it is misleading. PHCS' s customers are insurance companes and

thd-par administrators. PHCS merely wants to create a product that its customers can sell to

consumers. (Ballengee, Tr. 152).

224. Prices chaged by the hospitals are a factor because PRCS' s customers ' 'want to know

that they re receiving cost-effective healthcare as well as having the access." (Ballengee

Tr. 153).

ResDonse to Findinl! No. 224:

Ths proposed finding is misleading. PHCS' s customers are insurance companes and

thrd-pary administrators. (Ballengee, Tr. 152). To the extent ths proposed finding attempts to

directly connect the interests of employers or employees and PHCS , it is misguided. PRCS is at

least twce removed from patients. Instead, the tre correlation is that PHCS wants to create a

product that it can sell profitably to its customers; and PHCS' s customers demand a product

which they, in tu, can sell profitably to employers.

225. PHCS knows that the location of a hospital matters to its customers because "
People do

not like to drve by a local hospita and have to go to another hospita." (Ballengee, Tr.

184).

ResDonse to Findinl! No. 225:

Ths proposed finding is incorrect and not based on reliable or credible evidence.

Ballengee has no reliable foundation to express the desires of patients or its customers. 
tHer



REDACTED

- (RFF-Reply 223-224; Ballengee, Tr. 171, 180, 183; Ballengee , Tr. 237-

camera).

The credible evidence in ths case is that patients can, and do, travel for medical care.

For example, Lake Forest Hospita calculated that its patients are willing to trvel, on average, up

to 16 minutes for emergency care; 28 minutes to a priar care physician; 31 minutes for

outpatient care, and 35 minutes to a hospita for an overnght stay. (RF 400). Signficant

numbers of patients even leave the county for health care and many travel to the downtown

hospitals for their care. (RFF 402-404).

Aetna

226. Aetna had a network of about 88 hospitas in the Chicago area at the time of the merger.
(Mendonsa, Tr. 484).

Response to Findin!! No. 226:

Respondent has no specific response.

227. Network composition is "critically vital" to Aetna s abilty to market a network to
employers. Aetna has to have the "discounts so (it) can have the right pricing," and "the
proper access to get the business." (Mendonsa, Tr. 485 , 491).

Response to Findin!! No. 227:

Respondent ha no specific response. (RFF, 63).

228. REDACTED

(Mendonsa, Tr. 517, in camera).

Response to Findin!! No. 228:

This proposed finding is vague and misleading. Aetna has a network to "provide access

for employees " whether they are "decision-makers" or not. (Mendonsa, Tr. 485).



229. REDACTED

(Mendonsa, Tr. 516- in camera).

Response to Findin!! No. 229:

Ths proposed finding is not based on reliable or credible evidence. Complait Counsel

did not call a single employer witness to testify as to how it makes health plan decisions or the

criteria it uses. Nor did Complaint Counsel identify a single employer executive who lives in the

Nort Shore area. REDACTED

(RF-Reply' 1190; Mendonsa, Tr. 547- in camera).

Mendonsa provided no basis for his conjectue that executives from his customers live in the

Nort Shore area, or that these executives act in their own self-interest (as opposed to the interest

of the employees in general) when deciding on which health plan to adopt for employees.

230.
REDACTED

(Mendonsa, Tr. 485; Mendonsa, Tr.
568, in camera. See Mendonsa, n. )4j

REDACTED

m camera).

Response to Findin!! No. 230:

Ths proposed fmetng is not based on reliable evidence. (RFF-Reply' 229). The

reliable evidence is that patients,. in reality, can and do travel reasonable distances to receive

health care. (RFF-Reply' 225).

231. The importce of Aetna s network composition to its business is also communcated to
its stockholders in its SEC fiings. (RX 1047 at 12; RX 1650 at 12). Stockholders are
told that "the most significant factors which distinguish competing health plans" are

comprehensiveness of coverage, cost. . . the geographic scope of provider networks
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and the providers available in such networks and managed care programs." (RX 1047 at
12; RX 1650 at 12).

Response to Findinl! No. 231:

Respondent has no spcific response. (RFF 56).

One Health

232. In late 1999, One Health contracted with "roughly 105 hospitas" in Ilinois. (Dorsey, Tr.

1430).

Response to Findinl! No. 232:

Respondent has no specific response.

233. In the development and maitenance of its networks, One Health looked for
price-competitive" hospitas that will give One Health' s employer groups "adequate

coverage." (Near, Tf. 587).

Response to Findinl! No. 233:

Respondent has no specific response.

234. Network coverage is adequate when "there (are) enough providers in our network" that
allow employer groups to "access the physicians and hospitals that they want to access.

(Near, Tr. 587).

Response to Findinl! No. 234:

Ths proposed finding is incomplete. (RFF 56).

235. One Health' s network management regularly interfaced with its sales group so that it
knows "if the network (is) adequate or if we nee(d) to grow the network" to make it
marketable to new employer groups. (Dorsey, Tr. 1433-34).

Response to Findinl! No. 235:

'Ths proposed finding is incomplete. Whle Dorsey, fonnerly of One Health, spoke to

other employees of One Health, he did not have the reliable foundation to express the desires of

customers who may have spoken with the sales group. (Dorsey, Tr. 613- 14 (uneliable hearsay

statements were admitted over Respondent' s objections)). Complait Counel did not call

101



members of One Health' s sales group to testify at trial. Accor ingly, ths proposed finding

should be given no weight because it relies on uneliable hearsay communications from One

Health sales group employees to Dorsey.

236. The "only way" that One Health can "stay in business" is to provide "the right number of
hospitas, the right level of care, (and) the right number of physicians" to its members.

(Dorsey, Tr. 1451).

Response to Findine: No. 236:

Respondent has no specific response.

237. If One Health' s network composition is inadequate

, "

No (hospita) membership, no
employer groups, no premium. No premium, no need tQ continue with One Health Plan.

(Dorsey, Tr. 1451).

Response to Findine: No. 237:

Ths proposed fmding is vague and confsing.

Unicare
REDACTED

238.
(Holt-Darcy, Tr. 1583, 1526, in camera).

Response to Findine: No. 238:

Respondent has no specific response.

239. Unicare considers "geographic need, . . . marketig needs" and "access" when developing
its network. (Holt-Darcy, Tr. 1420).

Response to Findine: No. 239:

Ths proposed finding is vague and incomplete. Unicare satisfies geographic need by

assurg that its members have "access to the hospital withn 30 miles of where they live or

where they work. " (RF 385, 387, 460). REDACTED
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REDACTED

(RF-Reply' 1281 in camera).

240. To ensure that Unicare has suffcient network access, the health plan evaluates its
covered lives in a parcular area, considers its marketing deparent' s evaluation of
need, and verifies that providers are conveniently located near members ' places of
residence or employment. (Holt-Darcy, Tr. 1420).

ResDonse to Findinl! No. 240:

Ths proposed finding is vague and incomplete. Unicare s stadard for suffcient access

is to assure that there is a hospita withn 30 miles of where its members live and work. (RF-

Reply' 239). REDACTED

(RF, 387 in camera).

241. Providers in Unicare s network must also meet credentialing criteria for "licensure
JCAHO accreditation, (and) insurce qualifications." (Holt-Darcy, Tr. 1420-21).

ResDonse to Findinl! No. 241:

This proposed fmding is incomplete. Holt-Darcy testified that JCAHO accreditation is a

minium stadard" for assessing a hospital' s credentials. (Holt-Darcy, Ir. 1421).

242. JCAHO accreditation is "very" importt to Unicare. (Holt-Darcy, Tr. 1421). In fact
Unicare "can t credential a hospita that's not JCAHO . . . accredited" because
accreditation by the Joint Commission is "like a miniwn stadard." (Holt-Darcy, Tr.
1421).

ReSDonse to Findinl! No. 242:

Respondent has no specific response. (RFF-Reply' 241).

United

243. There were approximately 98 hospitas in United' s network at the end of 2002. (Foucre
Tr. 881).

ResDonse to Findinl! No. 243:

Respondent has no specific response.
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