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RESPONDENTS’ MOTION FOR ORDER TO SHOW CAUSE WHY COMPLAINT
COUNSEL SHOULD NOT BE HELD IN CONTEMPT

Respondents Basic Research, LLC, A.G. Waterhouse, LLC, Klein-Becker USA, LLC,
Nutrasport, LLC, S¢vage Dermalogic Laboratories, LLC, Ban, LLC, Dennis Gay, Daniel B.
Mowrey,‘ .Ph.D., and Mitchell K. Friedlander, by and through undersigned counsel seek an Order
by the Commission, pursuant to 16 C.F.R. § 3.38(b) and 16 C.FR. § 3.42(h), requiring
Complaint Counsel to show cause why they should not be held in contempt, and why appropriate
sanctions should not issue, due to the Commission’s public disclosure of confidential documents
and trade secret information on the FTC’s worldwide website, www.ftc.gov (“FTC’s Website”),

in direct violation of the Court’s Protective Order Governing Discovery Material (“Protective
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Order”), the Code of Federal Regulations (“C.F.R”), and the Federal Trade Commission Act
(“FTC Act”). Respondents Basic Research, LLC and Ban, LLC (collectively, “Respondents™)
produced the information unlawfully disclosed to the public iﬁ this matter under terms of
confidentiality imposed by statute, rule and Court order. Because the issues raised in this motion
are universally applicable, all Respondents jointly file this Motion and accompanying

memorandum of law, and state as follows:
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MEMORANDUM OF LAW

L INTRODUCTION

Respondents’ biggest fear in disclosing confidential information to the Federal Trade
Commission has been realized: The Commission publicly disclosed Respondents’ confidences,
including valuable trade secrets, and put Respondents’ business in jeopardy. Respondents’ trade
secrets are no longer secret. Respondents’ financial records are no longer private. Respondents’

confidential information is no longer confidential.!

If Commission’s counsel do not respect and perform their duty to maintain the
confidences of adverse parties, the general public and parties subject to regulation face a far
greater risk than whatever monetary risk the public supposedly faces when dietary supplements
are allegedly promoted with “unsubstantiated” claims.

Federal law is clear that there is no excuse for the Commission’s breach of confidence.
There also is no downplaying the significance of the rule of law violated by the Commission, or
the severity of the risk of harm caused by Complaint Counsel’s unlawful conduct. In fact, the
risk of harm could hardly be more severe. See Declaration of Carla Fobbs (“Fobbs Decl.”) 11 7,

10, 15-16. The Commission’s violation of law must be met with appropriate sanctions.

I Respondents conduct business in highly competitive markets, and are in litigation across

the country. While Respondents are trying to take steps to mitigate the injury caused, and to
maintain the trade secret and confidential nature of the information the Commission unlawfully
released, the proverbial bell cannot be un-rung. Even if the Commission stops obstructing
Respondents’ efforts to identify the persons and entities that accessed Respondents’ highly
confidential information, it will be virtually impossible to retrieve information and to prevent
competitors and adversaries from taking advantage of it. It is inevitable that some party or
person will undetectably use this information or disclose it to other interested parties, and
possibly offer it for sale as Respondents’ advertising strategies, alone, are very valuable and
would be widely applicable. It is wrong and unlawful that Respondents, now, face this jeopardy,
and that their private, confidential information and trade secrets have been freely dispensed by
the Commission to anyone who, with a mere click of a mouse, received unfettered electronic
access.
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Three factors determine the appropriate sanction for the Commission’s violation of
federal law: (1) the nature of the rule of law violated and severity of the risk of harm caused; (2)
Complaint Counsel’s degree of culpability in causing the harm; and (3) the public interest, if any,
in proceeding with this case.

This Court’s task is unenviable, but necessary. It must investigate how the Commission’s
breach of confidence occurred. It must evaluate Complaint Counsel’s credibility as witnesses. It
must determine the significance of the Commission’s breach of confidence, and provide justice
in a manner that is blind and that will function to restore and preserve the public’s faith in the
Commission’s integrity and the integrity of this Court.

II. SUMMARY OF MOTION

Complaint Counsel make a living swinging the prosecutor’s ax. By necessity, they must
be held to the highest possible standard of public trust. Each encroachment by a prosecutor on
the boundaries of fair play undermines public confidence in our government. In this case, the
government has not pushed the boundaries of fair play; it has obliterated them.

Indeed, the only thing clear from the declarations/argument submitted by Complaint
Counsel is that they deny wrongdoing, they shift the blame to others, and they are not being
forthright with this Court. In response to this Court’s Order requiring them to account for the
Commission’s public disclosure of non-public documents, Complaint Counsel withheld material
information, misrepresented the rules of law governing their conduct, and demonstrated
disregard for their responsibilities and the rule of law.

This Motion addresses Complaint Counsel’s violations of the Protective Order and the
Commission’s RULES OF PRACTICE, which Complaint Counsel directly violated. It discusses
how the Commission’s instant violation of the Protective Order is not an isolated incident, but

the fourth violation of this Court’s Orders designed to protect the rights of the Respondents in
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this matter. Finally, this Motion establishes Complaint Counsel’s culpability. While Complaint
Counsel would have this Court believe they acted naively, and innocently, even the limited facts
known to date do not corroborate such a recital.

Complaint Counsel demanded and compelled from Respondents production of their
product formulas, financial information, and advertising schedules. These documents reflect
years of negotiation, experimentation and market research making them classic non-public
information that Complaint Counsel has an affirmative obligation to safeguard under the Federal
Trade Commission Act (15 U.S.C. §§ 46(f), 57b-2(f)), the Commission’s RULES OF PRACTICE
(16 C.F.R. § 4.10(2)), and the Court’s Protective Order (Deﬁnitions 9 20; Terms and Conditions
of Protective Order § 2(b)). As they were required to do to maintain the confidentiality of the
materials, Respondents produced these documents to the Commission, clearly marked as
“Confidential” or “Attorney’s Eyes Only” materials. Complaint Counsel then included these
materials among the Exhibits to Complaint Counsel’s Motion for Partial Summary Decision.
When Complaint Counsel filed these documents with the Court, Complaint Counsel understood
them to be confidential because they were filed “Subject to Protective Order.” Notwithstanding
this acknowledgment of confidentiality, Complaint Counsel now argues that they somehow had a
right to unilaterally reveal Respondents’ confidential information to the public as “cvidence.”

Putting aside for a moment that Complaint Counsel’s proffered interpretation of their
obligations under this Court’s Protective Order and the Commission’s RULES OF PRACTICE is

without basis, Complaint Counsel did not cite Exhibit 45, Respondents’ confidential advertising

2 Complaint Counsel’s Supplemental Response to Respondents’ Emergency Motion

Requiring the Commission to Provide Respondents with Electronic Files (“Supplemental
Response™) at 4-5 (“the Protective Order itself merely ‘governs the disclosure of information
during the course of discovery.’ . . . Discovery has closed in this matter. The posting of the
information at issue was not ‘during the course of discovery,” it was in connection with
Complaint Counsel’s Motion for Partial Summary Decision.” And “information or documents
included or attached to motions for summary decision are ‘offered in evidence.”).
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dissemination schedule, once in their motion. It was not submitted for filing as “evidence” of
any proffered argument!

Rather, in direct violation of the Commission’s RULES OF PRACTICE, Complaint Counsel
bundled Respondents’ trade secret and financial information with the evidence in support of their
motion, and then chose to transmit this confidential information to the Secretary’s Office in a
manner authorized only for “public documents.” The Certificates of Service for the non-public
versions of Complaint Counsel’s Motion for Partial Summary Decision and Statement of
Material Facts verify that, in direct violation of 16 C.F.R. § 4.2(c)(3), Complaint Counsel
transmitted Respondents’ non-public documents to the Secretary of the Commission by
“electronic copy via e-mail.” See Certificates of Service, attached as Exhibit “1.” Moreover, the
emails to the Secretary of the Commission “stated that the exhibits were attached in separate
electronic files, stated that these documents were submitted for filing with the Secretary of the
Commission, and further identified the attached electronic files by exhibit volume, number
and/or name.” Declaration of Joshua S. Millard (“Millard Decl.”) § 8. In other words,
Respondents’ confidential documents and trade secret information were transmitted in direct
violation of the Rules of Practice and in such a way that essentially ensuréd the Secretary’s
Office would “confuse” confidential material as “public documents” and to display them on the
FTC’s Website for public scrutiny.

Although the Court ordered Complaint Counsel to account for what happened, Complaint
Counsel has offered no explanation why they chose to unnecessarily include Respondents’ trade

secrets as part of their motion.> Complaint Counsel’s response also lacks any viable explanation

3 Complaint Counsel’s “good faith estimate” of what was publicly disclosed omits any

reference to Respondents’ product formulas, which were attached at Exhibit 11 to their motion,
see Millard Decl. § 28, and fails to disclose the material fact that, though characterized as being
“offered in evidence,” Respondents’ product formulas and marketing strategies (attached at
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as to why financial details regarding Respondents’ business were relevant to their motion. It
likewise failed to address why some, but not all, of the non-public documents unlawfully
transmitted by email to the Secretary’s Office were displayed on the docket and posted on the
FTC’s Website in violation of federal law and the Protective Order. The non-public versions of
Complaint Counsel’s Motion for Partial Summary Decision and Statement of Material Facts
were not posted, only the Exhibits which included Respondents’ trade secrets were posted.*

The more troubling issue is the position Complaint Counsel have taken in response to this
Court’s Order. If Complaint Counsel do not actually believe the arguments they are making to
this Court to avoid responsibility for their wrongful conduct, and they have withheld material
information, they are being less than candid with the Court. If Complaint Counsel actually
believe their arguments about their obligations under the Protective Order and the Commission’s
RULES OF PRACTICE and believe they have made a full disclosure, then a message must be sent to
Complaint Counsel that only a court can send: Their behavior is unacceptable.

Either way, there is only one appropriate sanction: An Order striking their Complaint.

Complaint Counsel’s all-hands effort to deny wrongdoing, to shift the blame to others
(including the Secretary’s office), and to explain their violation of 16 C.F.R. § 4.2(c)(3) as some

sort of “practice” of Complaint Counsel, is evidence of a systemic problem that transcends this

Exhibit 45) were not cited a single time by Complaint Counsel. See Complaint Counsel’s
Supplement Response to Respondents’ Emergency Motion Requiring the Commission to Provide
Respondents with Electronic Files (“Supplemental Response”) at 5.

4 1t comes as no surprise, then, that Complaint Counsel Joshua S. Millard declares that,
three days after his misconduct was carried out and/or consummated by the Secretary’s Office,
" he “discovered” the disclosure of non-public documents essentially about the same time someone
in the Office of Administrative Law Judges discovered the results of his filing, i.e., minutes
before Don Clark, Secretary for the Commission, notified Assistant Director James Reilly Dolan
that “someone in the Office of Administrative Law Judges had noticed that there might be non-
public information posted on the Basic Research docket located on the agency website.”
Declaration of James Reilly Dolan (“Dolan Decl.”) § 4; Millard § 19.
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proceeding. From top to bottom, Complaint Counsel acted contrary to federal law, and this
cannot be brushed aside as excusable inadvertence. Complaint Counsel made deliberate choices
not to respect and preserve the integrity of Respondents’ confidential documents and trade secret
information—from the decision concerning which Exhibits to attach to their motion and the
decision to transmit non-public records by email to the Secretary’s Office, to the supervision of
Mr. Millard’s handling of highly confidential information after repeated objections had been
raised about unauthorized disclosures in this very case, and the training of Complaint Counsel
(or lack thereof) as to the importance of honoring and adhering to the Commission’s
confidentiality obligations.

The Commission’s violation of federal law is far more egregious than the alleged
misconduct that is the subject matter of this case. In no uncertain terms Congress has directed
the Commission to maintain inviolate the confidences of citizens and businesses under
investigation and prosecution. Protective orders are also vital to the Commission’s ability to
function as a law enforcement agency. The Commission has now violated the public trust and
threatened the integrity of this Court by committing the very class of wrong Complaint Counsel
prosecutes others for allegedly committing: Causing an untenable risk of injury arising from an
unlawful utterance.

An Order striking the Commission’s pleading is the necessary and appropriate sanction to
deter such callous disregard of Respondents’ rights, and to hold the Commission to its
obligations in the future. The Commission should also be ordered to pay monetary sanctions in
an amount sufficient to compensate Respondents for all of the attorney time and expenses they
have already incurred, and will likely incur in the future, trying to rectify Complaint Counsel’s

wrbngful conduct and mitigate the harm caused by the Commission’s breach of confidence.
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III. THE SIGNIFICANCE OF THE COMMISSION’S BREACH OF CONFIDENCE

To underscore the seriousness of Complaint Counsel’s violation of the Protective Order
and the Commission’s obligations to properly handle confidential information obtained through
Civil Investigation Demands or through discovery in Adjudicatory Proceedings, the Federal
Trade Secrets Act (the “FTSA”) makes it criminal for the Commission to publicly disclose
confidential information, including trade secrets:

Whoever, being an officer or employee of the United States or of any department

or agency thereof, . . . publishes, divulges, discloses, or makes known in any

manner or to any extent not authorized by law any information coming to him in

the course of his employment or official duties or by reason of any examination or

investigation made by, or return, report or record made to or filed with, such

department or agency or officer or employee thereof, which information concerns

or relates to the trade secrets, processes, operations, style of work, or apparatus,

or to the identity, confidential statistical data, amount or source of any income,

profits, losses, or expenditures of any person, firm, partnership, corporation, or

association; or permits any income return or copy thereof or any book containing

any abstract or particulars thereof to be seen or examined by any person except

as provided by law; shall be fined under this title, or imprisoned not more than

one year, or both; and shall be removed from office or employment.

18 U.S.C. § 1905 (emphasis added).’

The relevance of the FTSA to this proceeding and this motion is twofold: First, it
recognizes the level of importance Congress attached to Complaint Counsel’s transgression.
Congress deemed the federal government’s obligation to protect the privacy rights and to
maintain -the confidences of citizens and businesses under investigation or prosecution so
important that: (a) the FTSA prohibits unauthorized disclosure of any information that is

confidential “in the sense that it is the official policy of the agency in question (or is otherwise

required by statute or regulation) that the information not be released”; and (b) the FTSA

5 Accord 15 U.S.C. § 50 (“Any officer or employee of the Commission who shall make

public any information obtained by the Commission without its authority, unless directed by a
court, shall be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be punished
by a fine not exceeding $5,000, or by imprisonment not exceeding one year, or by fine and
imprisonment, in the discretion of the court.”).
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mandates severe sanctions. Congress dictates the violation “shall” result in imprisonment or a
fine, or both, and “shall” result in a removal from office or termination of employment. 18
U.S.C. § 1905; U.S. v. Wallington, 880 F.2d 573, 577-78 (5™ Cir. 1989) (upholding a conviction
under FTSA for unauthorized release of background information of suspected drug traffickers).

Second, the FTSA reflects Cohgressional appreciation and concern for the undeniable,
undue, and incurable risk of irreparable harm that Complaint Counsel has wreaked upon
Respondents. Congress deemed the violation of law at issue here so important to the functioning
of a fair and impartial investigation, prosecution, and trial of any person or business in the United
States, the FTSA makes both government agencies and officials criminally accountable based
only upon a showing that they knew that the disclosed information was confidential. Wallington,
880 F.2d at 577-78 (the FTSA is neither a strict liability nor a specific intent crime; rather the
mens rea required to violate FTSA is general “knowledge that the [released] information is
confidential in the sense that its disclosure is forbidden by agency official policy (or by
regulation or law).”).

Here, there is no question that Complaint Counsel knew that the information released on
the FTC’s Website was confidential, and that the disclosure was forbidden by law. Each Volume
of Exhibits that Complaint Counsel submitted to the Secretary’s Office plainly states, “Subject to
Protective Order.” Moreover, each Exhibit that was publicly disclosed in violation of the
Protective Order and federal law is clearly marked, “Confidential Proprietary Information,”
“Restricted Confidential, Attorney of Record Eyes Only,” or “Restricted Confidential, Attorneys -

Eyes Only — FTC Docket No. 9318.”
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A. Complaint Counsel’s Duty To Maintain Respondents’ Confidential
Information Is Inviolate.

There is no question that the Commission owes a duty to maintain Respondents’®
confidential information inviolate. The FTC Act is clear that the Commission has no right to
disclose confidential information—Iet alone to broadcast highly confidential information over
the Internet. See 15 U.S.C. § 46(f) (“[T]he Commission shall not have any authority to make
public any trade secret or any commercial or financial information which is obtained from any
person and which is privileged or confidential . . . .”); 15 U.S.C. § 57b-2(f) (“Any material which
is received by the Commission in any investigation . . . , and which is provided pursuant to any
compulsory process under this subchapter or which is provided voluntarily in place of such
compulsory process shall be exempt from disclosure under section 552 of Title 5.7).

There is no question that the Commission’s RULES OF PRACTICE impose the same duty on
Complaint Counsel to maintain Respondents’ confidential information inviolate. See 16 C.F.R. §
4.10(a) (non-public material includes: “(2) Trade secrets and commercial or financial
information obtained from a person and privileged or confidential. As provided in section 6(f) of
the Federal Trade Commission Act, 15 U.S.C. 46(f), this exemption applies to competitively
sensitive information, such as costs or various types of sales statistics and inventories. It
includes trade secrets in the nature of formulas, patterns, devices, and processes of manufacture,
as well asr names of customers in which there is a proprietary or highly competitive interest.”).

There is no question that the Commissions’ RULES OF PRACTICE likewise impose a duty
on Complaint Counsel to take affirmative measures to prevent the disclosure of non-public
documents. For example, RULE OF PRACTICE § 4.2, subdivision (c), expressly forbids Complaint
Counsel from transmitting confidential information to the Secretary’s Office by email:

(c) Paper and electronic copies of and service of filings before the Commission,
and of filings before an ALJ in adjudicative proceedings. (1) Except as otherwise



DOCKET NO. 9318

provided, each document filed before the Commission, whether in an adjudicative
or a nonadjudicative proceeding, shall be filed with Secretary of the Commission,
and shall include a paper original, twelve (12) paper copies, and an electronic
copy (in ASCII format, WordPerfect, or Microsoft Word). Except as otherwise
provided, each document filed by a party in an adjudicative proceeding before an
ALJ shall be filed with the Secretary of the Commission, and shall include a paper
original, one (1) paper copy and an electronic copy (in ASCII format,
WordPerfect, or Microsoft Word)

* % %

(3) The electronic copy of each such public document shall be filed by e-mail, as
the Secretary shall direct, in a manner that is consistent with technical standards,
if any, that the Judicial Conference of the United States establishes, except that
the electronic copy of each such document containing in camera or otherwise
confidential material shall be placed on a diskette so labeled, which shall be
physically attached to the paper original, and nof transmitted by e-mail. The
electronic copy of all documents shall include a certification by the filing party
that the copy is a true and correct copy of the paper original, and that a paper copy
with an original signature is being filed with the Secretary of the Commission on
the same day by other means.

16 C.F.R. 4.2(c)(3) (emphasis in bold added).

B. Complaint Counsel Knowingly Violated A Legal Duty Owed To
Respondents.

There is no question that Complaint Counsel knowingly transmitted non-public
documents by email to the Secretary’s Office, and violated their legal duty to protect
Respondents’ confidential informatioh, including trade secrets. See Exhibit “1” hereto.
Complaint Counsel transmitted Respondents’ confidential documents and trade secret
informatiqn to the Secretary’s Office as though they were “public documents,” with the implicit

instructions pursuant to 16 C.F.R. § 4.2(c) for posting on the FTC'’s Website.®

¢  Of course, Complaint Counsel’s knowing violation of 16 C.F.R. § 4.2(c)(3) does not
exonerate the Secretary of the Commission from adhering to the requirements of the law and
ensuring, for itself, that Complaint Counsel has not violated their legal duties to respondents.
The Secretary’s Office owes its own legal duties to Respondents to maintain their confidential
information inviolate. What the Commission’s RULES OF PRACTICE essentially ensure is that any
public display of confidential information must have resulted from bad faith or gross negligence.

10
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C. The Importance Of Protective Orders In Federal Prosecutions.

Federal courts have stressed the importance of protective orders and the vital role they
play in litigation. See Beam Sys., Inc. v. Checkpoint Sys., 1997 WL 364081, *2 (C.D. Cal. 1997).
Without such orders, litigants would be forced to choose between fully presenting their claims
and/or defenses or forgo-ing such claims and/or defenses in order to keep sensitive commercial
information confidential. Id. Protective orders also prevent confidential materials obtained in
discovery from being bantered about and used as a sword by threatening a producing party with
disclosure of its confidential information. Joy v. North, 692 F.2d 880, 893 (2d Cir. 1982).

Whether the violation of a protective order was merely careless or willful is immaterial to
a finding of contempt, as “carelessness cannot be tolerated when dealing with protective orders
and confidential information.” In re Baycol Prods. Litig., 2004 WL 1052968 (D. Minn. 2004);
Marrocco v. General Motors Corp., 966 F.2d 220, 224-225 (7th Cir. 1992) (citing National
Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 640 (1976), and stating that
“the Supreme Court has expressly stated that sanctions may be appropriate in any one of three
instances—where the noncomplying party acted either with willfulness, bad faith or fault”™).
Parties “must comply with the terms of [a] protective order or subject themselves to possible
sanctions.” American National Bank & Trust Co. of Chicago v. AXA Client Solutions, LLC,
2002 WL1067696, *3 (N.D. Ill. 2002) (emphasis added).

In litigation against the federal government, protective orders assume an even more
significant purpose, both in terms of fundamental fairness and preservation of the public trust.
Unlike in civil litigation against private parties, where litigants have a choice to forgo claims or
defenses if they do not want to risk the disclosure of confidential information, parties being
prosecuted by the Federal Trade Commission have no such choice, but must disclose their

confidences. See 15 U.S.C. § 50 (“Any person who shall neglect or refuse . . . fo produce any

11
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documentary evidence, if in his power to do so, in obedience to [a] . . . lawful requirement of the
Commission, shall be guilty of an offense and upon conviction thereof by a court of competent
jurisdiction shall be punished by a fine of not less than $1,000 nor more than $5,000, or by
imprisonment for not more than one year, or by both such fine and imprisonment.”) (emphasis
added).

Respondents entered into the Protective Order for specific and definite reasons—to
protect their privacy rights and their trade secrets from being revealed to competitors, and to
avoid the risk of losing hard-earned competitive advantages in the highly competitive markets in
which they conduct business. The Commission retains immense power to gather proprietary
information and to use it in adjudicatory proceedings, and as such is charged with adherence to
strict protocols governing the handling and use of such information, including the issuance of
Protective Orders and the filing of documents in camera. See, e.g., RULES OF PRACTICE §§ 3.22,
3.45(e), 4.2(c), 4.10. Complaint Counsel’s actions in disclosing Respondents’ confidential
materials to the entire world completely disregarded the purpose and intent of this or any
Protective Order, and Complaint Counsel’s obligations thereunder. It cannot be taken lightly.
“[I]t is essential that protective orders be respected.” Beam Sys., 1997 WL 364081, *2.

D. Complaint Counsel’s Obligations Under The Protective Order Are Clear
And Unambiguous.

On August 11, 2004, the Administrative Law Judge (“ALJ”) entered the Protective
Order. The purpose of the Protective Order was to protect “the interests of the parties and third
parties in the above captioned matter against improper use and disclosure of confidential

3

information submitted or produced in connection with this matter.’ Protective Order at 1
(emphasis added). The purpose of the Order was not limited to protecting Respondents from

unlawful disclosures of their confidential information just “during discovery,” as now

12



DOCKET NO. 9318

represented by Complaint Counsel. See Supplemental Response at 4 (“the Protective Order itself
merely ‘governs the disclosure of information during the course of discovery.”).

The Protective Order applies to all documents designated as “Confidential,” or
“Restricted Confidential, Attorneys Eyes Only.” Id. at 4, § 2(a)-(b). Here, all of the documents
at issue bore these designations, including “Restricted Confidential, Attorneys Eyes Only — FTC
Docket No. 9318.” The “Attorney Eyes Only” designations were intended by the Court to
provide extra protection for documents that contained highly sensitive commercial information,
so as to permit Complaint Counsel access to Respondents’ proprietary information, which
Complaint Counsel claimed they “needed” in order prosecute this case, and at the same time
protect Respondents’ privacy rights and ability to conduct business. /d. at 5, 1 2(b).

The Protective Order regulates Complaint Counsel’s disclosure of confidential material.
Among other safeguards, the parties agreed to a pre-notification requirement if Complaint
Counsel elected to disclose highly confidential information to any witness or deponent, including
any expert or consultant, at trial or deposition. Id. at 5, § 2(c) (“the disclosing Party shall notify
the Producing Party of its desire to disclosure such material.”) (emphasis added).”

In addition to prohibiting the disclosure of confidential information, and regulating the
disclosure to witnesses and deponents in this proceeding (see Protective Order at 7-10, 1 4, 5,
14), the Protective Order regulates the filing of documents during discovery and through trial.
Up until trial or the deadline adopted by the Scheduling Order, it is the obligation of the party
either to challenge the designation of a document marked confidential, thereby providing notice

and an opportunity for the Producing Party to justify its designation, or to respect the designation

7 At the August 6, 2004 pre-hearing conference, Complaint Counsel announced that the

parties had reached agreement on a draft protective order that expressly applied the pre-
disclosure notification requirements of the Protective Order to all witnesses.

13



DOCKET NO. 9318

and file the document in camera. See id. at 8, § 6(a) (“If any Party seeks to challenge Producing
Party’s designation of material as Confidential Discovery Material or any other restriction
contained within this Protective Order, the challenging Party shall notify the Producing Party and
all Parties to this action of the challenge to such designation.”). Within five business days of
receiving the notice specified by the Protective Order to challenge a designation, the Producing
Party may preserve its designation “by providing the challenging Party and all Parties to this
action with a written statement of the reasons for the designation.”® Id. There is no legal basis
for a party to unilaterally ignore a designation assigned by another party, regardless of the intent
in doing so.

The Commission’s RULE OF PRACTICE § 3.22 specifically prohibits the Commission from
engaging in conduct that is the subject matter of this motion, i.e., from publicly filing documents
that include information that either (a) has been granted in camera treatment by the Court, or (b)
has been designated as confidential pursuant to a protective order. See 16 C.F.R. § 3.22 (“If a
party includes in a motion information that has been granted in camera status pursuant to
§3.45(b) or is subject to confidentiality protections pursuant to a protective order, the party shall
file two versions of the motion in accordance with the procedures set forth in §3.45(e).”)
(emphasis added). The Commission’s RULE OF PRACTICE § 3.45(e) provides the filing
procedures for Complaint Counsel to follow “[w]lhen in camera or confidential information is
included in briefs and other submissions.” 16 C.F.R. § 3.45(e) (emphasis in original).

The Protective Order specifically states that “[n]othing in this Protective Order shall be

construed to conflict with the provisions of Sections 6, 10, and 21 of the Federal Trade

8 At trial, pursuant to the terms of the Court’s Scheduling Order, the burden shifts to the
Producing Party to bring a motion for in camera treatment under 16 C.F.R. § 3.45(b), so as to
preserve the confidentiality of any document submitted as an exhibit for trial.

14
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Commission Act, 15 U.S.C. §§ 46, 50, 57-2, or with Rules 3.22, 3.45 or 4.11(b)-(e), 16 C.F.R. §§
3.22. 3.45 and 4.11(b)(e).” Protective Order at 10, § 12. Moreover, Complaint Counsel’s
statutory obligations under the Protective Order do not end, but continue even after this
proceeding terminates. Id. at 10, 9 14 (“The provisions of this Protective Order, insofar as they
restrict the communication and use of Cénﬁdential Discovery Material shall, without written
permission of the Producing Party or further order of the Administrative Law Judge hearing this
Matter, continue to be binding after the conclusion of this Matter.”) (emphasis added).

E. Complaint Counsel’s Previous Violations Of This Court’s Orders.

The Commission’s transgression of publicly disclosing highly confidential information,
unfortunately, is not an isolated incident. Complaint Counsel has previously violated this

Court’s orders at least three times in this case. First, Complaint Counsel violated the Protective

Order when they disclosed Respondents’ highly sensitive confidential information, including
product formulations, to their experts, Dr. Eckel and Dr. Heymsfield. Following Dr.
Heymsfield’s January 11, 2005 deposition, Respondents reiterated and made it absolutely clear
to Complaint Counsel that no third-party disclosures Qf confidential material is permitted absent
a legitimate purpose and prior notice to Respondents. Unprotected disclosure of Respondents’
proprietary information not only violates Respondents’ rights of privacy, but it also threatens
their ability to conduct business. Respondents brought this violation to the attention of the Court
on January 27, 2005 with the filing and service of Respondents’ Emergency Motion to Exclude
Drs. Robert Eckel and Steven Heymsfield as Expert Witnesses and for Sanctions and Other

Relief.’

9 1In an attempt to defend the disclosure of Respondents’ highly confidential information to
their experts, which includes the Director of Scientific Affairs for a competitor of Respondents,
Complaint Counsel first denied that they had agreed that no such disclosure would occur without
prior notice to Respondents. After that representation fo the Court turned out to be incorrect, and
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Second, Complaint Counsel violated this Court’s Scheduling Order, dated August 11,
2004, with disclosure of Dr. Heymsfield’s additional experience as a testifying expert witness on
February 3, 2005, one day prior to the continuation of his deposition. That disclosure occurred
four months after the October 6, 2004 deadline set forth in the Scheduling Order for the
disclosure of the identity of, and provision of information relating to, the parties’ testifying
expert witnesses. Further, this late disclosure occurred nearly three months after Respondents’
lost the ability to issue subpoenas duces tecum to third parties to obtain information relating to
the cases included in the belated disclosure. Respondents brought this violation and the unfair
prejudice it has caused to their defense to the Court’s attention on February 9, 2005, in
Respondents’ Reply to Complaint Counsel’s Opposition to Respondents’ Motion to Exclude.'?

Third, Complaint Counsel violated this Court’s Scheduling Order with the dilatory
disclosure of a transcript of Dr. Heymsfield’s testimony on behalf of the FTC in the SlimAmerica
case on February 14, 2005. The Scheduling Order required Complaint Counsel to produce this
transcript to Respondents with its Expert Witness Disclosure on October 6, 2004, but Complaint
Counsel again failed to produce this critical information until four months later. Not only was
Dr. Heymsfield aware of this transcript and his testimony in SlimAmerica, but the transcript also

was in the possession of another FTC attorney throughout this proceeding. Complaint Counsel’s

despite Complaint Counsel’s announcement at the August 6, 2004 pre-hearing conference that
the parties had reached agreement which expressly applied the notification requirements of the
Protective Order to all witnesses, Complaint Counsel disingenuously asserted that they did not
intend to agree that the notification requirements would apply to expert witnesses.

10 In an attempt to defend this violation, Complaint Counsel asserted that they provided the
late disclosure to Respondents as soon as they received it from Dr. Heymsfield. However, it is
each party’s responsibility to ensure, and to take steps to ensure, that its experts comply with all
applicable orders and court rules. A fair trial can occur no other way.
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proffered explanation for this violation confirmed Complaint Counsel’s utter disregard of
Respondents’ rights, and downright refusal to take responsibility for their wrongful conduct.!!

F. Complaint Counsel’s Instant Violation Of The Protective Order Is The Most
Egregious, And Demonstrates Bad Faith.

On January 31, 2005, without notice to Respondents, without any challenge to the
designations of documents marked confidential, and without this Court’s approval, the
Commission publicly disclosed on the FTC’s Website non-public documents marked “Subject to
Protective Order” and/or designated “Confidential,” “Confidential Proprietary Information,”
“Restricted Confidential, Attorneys Eyes Only,” or “Restricted Confidential, Attorneys Eyes
Only — FTC Docket No. 9318.” A print out of the pleadings index of Docket No. 9318, as it
appeared on the FTC’s Website on February 17, 2004, is attached as Exhibit “2.”

Below is a description of the non-public documents unlawfully disclosed to the public:

. {REDACTED}

{REDACTED}

Exhibits 20-25, 27-29, 31: Excerpts of deposition testimony;
Exhibit 36 (Pages R0042305-06): Consumer email inquiry;
Exhibit 37 (Page R0034328): Draft PediaLean advertisement;
Exhibit 42: Balance sheet for Respondent Basic Research LLC as combined with
three third parties NutraPharma, Inc., American Phytotherapy Laboratories
Corporation, and Majestic Enterprises, Inc. (7 total pages);
"o Exhibit 44: Bullet summary containing cross-references to substantiation for
express claims for each of the 6 challenged products (6 total pages);
o {REDACTED}

' 1n an attempt to defend their third violation of this Court’s orders, Complaint Counsel
asserted that they did not know that the other attorney employed by the FTC had a copy of the
transcript in his possession, as if the SlimAmerica case and Dr. Heymsfield’s involvement therein
was unknown to Complaint Counsel. Remarkably, although unduly prejudicing Respondents’
defense with the belated Dr. Heymsfield disclosures, Complaint Counsel unilaterally ended Dr.
Heymsfield’s deposition and prohibited any further cross-examination of him.
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{REDACTED)}

Fobbs Decl. § 4.

When this description of the non-public documents is compared to the so-called “good
faith estimate” provided by Complaint Counsel (see Millard Decl. § 28), four material omissions
are immediately apparent and evidence that Complaint Counsel are not being forthright. First,
‘while “any material” obtained in confidence by the Commission is a non-public document, 15
U.S.C. § 57b-2(f), Mr. Millard omits any reference to the three types of proprietary information
(product formulas, financial information, and marketing strategies) that were publicly disclosed,
and that by statute, rule and court order lie at the heart of the Commission’s obligation to
maintain inviolate the confidences of any respondents under investigation and/or prosecution.
See 15 U.S.C. § 46(f) (“the Commission shall not have any authority to make public any trade
secret or any commercial or financial information which is obtained from any person and which
is privileged or confidential . . . .”) (emphasis added); 16 C.F.R. § 4.10(2)(2) (“this exemption
applies to competitively sensitive information, such as costs or various types of sales statistics . . .
[and] trade secrets in the nature of formulas . . . .”) (emphasis added); Protective Order,

Definitions 9 20 (“The following is a nonexhaustive list of examples of information that likely

will qualify for treatment as Confidential Discovery Material: . . . strategic plans (involving . . .
marketing; ...) ... trade secrets; . . . proprietary technical . . . information; proprietary or
personal financial data . . . ; and . .. market research or analysis applicable to current or future
market conditions . . . .”’) (emphasis added).

Second, Complaint Counsel omits any reference to Exhibit 11—which publicly revealed
Respondents’ trade secret product formulas. This omitted reference to unlawfully disclosed

trade secret information is especially significant for two reasons: (1) Complaint Counsel
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gallingly deny in their Supplemental Response the confidential nature of the information the
Commission unlawfully disclosed to the public;'? and (2) unlike with respect to Exhibits 20-25,
27-29, and 31, as to which Mr. Millard declares he .submitted in connection with “the issues of
commerce, common enterprise, and advertising addressed in the Motion,” Millard Decl. § 28,
Mr. Millard conceals the material fact that Respondents’ product formulas have nothing
whatsoever to do with the issues of interstvate commerce, common enterprise, and ad
interpretation Complaint Counsel sought to adjudicate in their motion. Complaint Counsel’s
inclusion of Respondents’ trade secret product formulas as part of the record in support of a
motion, which does not cite to them, Complaint Counsel’s representation to the Court in their
Supplemental Response that all of the confidential information was submitted as “evidence,” and
Complaint Counsel’s omission of any reference to Respondents’ trade secret product formulas or
Exhibit 11 in response to this Court’s Order, is contemptuous.

Third, in his description of Exhibits 15 and 42, Mr. Millard omits any reference to the net
gross revenue, advertising expenditures, and other financial data that the Commission posted on
the FTC Website in violation of federal law. Though the details of Respondents’ financial
information also had nothing to do with issues raised in Complaint Counsel’s motion, Complaint
Counsel bantered about gross revenue figures and other financial data in connection with their
motion, to which Respondents expressly objected. Yet, when ordered by the Court to account
for all of the confidential information that was unlawfully made part of the public record,

Complaint Counsel cannot seem to remember that financial information is a recognized category

12 See Supplemental Response at 4 (“Respondents’ motion also presumes that the
information posted was truly ‘highly confidential” as that term is used in the Protective Order
and under the Rules of Practice governing in camera treatment.”).
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of highly confidential information, which, by law, cannot be publicly disclosed, or that
Complaint Counsel discussed Respondents’ financial data throughout their motion.
Fourth, Mr. Millard omits any discussion as to Exhibit 45, which publicly disclosed

Respondents’

{REDACTED}

Fobbs Decl. 7 8, 12-13. Obviously, this highly valuable,
proprietary information had nothing whatsoever to do with Complaint Counsel’s motion, which
is borne out by the fact that Complaint Counsel’s motion does not cite to Exhibit 45. The
inclusion of these materials without there actually being use in Complaint Counsel’s brief
evidences the highest degree of carelessness and indifference. Millard Decl. § 28.

Further, Complaint Counsel ignore their obligations under the Protective Order and the
Commission’s RULES OF PRACTICE. Complaint Counsel argue they did nothing wrong because
“discovery has closed in this matter,” and because “Respondents have not taken the steps that are
necessary to attain the status in camera treatment for their confidential information.”
Supplemental Response at 5. Now, according to Complaint Counsel, so long as confidential
material is “offered in evidence,” after “discovery has closed,” the Commission has the right to
ignore its obligations under 15 U.S.C. §§ 46(f), 57b-2(f). It has the right to publicly disclose

confidential information in violation of the Federal Trade Secrets Act (18 U.S.C. § 1905). It may
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publicly disclose documents designated as confidential, without notice and court approval as
required by a protective order (see, e.g., Protective Order Y 4, 6, and 12). It may do these things
notwithstanding the Commission’s RULES OF PRACTICE §§ 3.22, 3.45(e), which expressly
prohibit such disclosure. See Supplemental Response at 5 (in support of their concocted
argument, Complaint Counsel cites RULE OF PRACTICE § 3.45, In re Trans Union Corp., No.
9255, 1993 F.T.C. LEXIS 310, at *4 (Nov. 3, 1993), and In re Dura Lube Corp., 1999 F.T.C.
LEXIS 255 (Dec. 23, 1999)).

What is troubling about Complaint Counsel’s position is that one of two things must be
true: First, and the far more likely explanation, is that Complaint Counsel has not made a full
disclosure to this Court. Notwithstanding their legal and ethical obligation of candor to this
Court, which prohibits them from making arguments that have no legal or factual support,
Complaint Counsel has made an argument to justify their wrongful conduct that they,
themselves, cannot possibly believe. See Declaration of Laureen Kapin (“Kapin Decl.”) q 18
(“To date Respondents have not moved, as required by 16 C.F.R. § 3.45, and noted in the
~ Protective Order, for in camera treatment of any of the materials designated by them as
Confidential that were attached . . . [to] Complaint Counsel’s Motions”). Mr. Millard goes so far
as to suggest that it is Complaint Counsel’s “practice” to violate the Commission’s RULES OF
PRACTICE. See Millard Decl. § 13 (no one “communicated with me, or any other Complaint
Counsel to my knowledge, regarding the practice of emailing non-public filings to the Secretary

before that date.”)."

3 The reality is, Mr. Millard has no such “practice.” Respondents have reviewed the FTC’s
Website and have found Certificates of Service for “public documents” executed by Mr. Millard
in other cases. They show that Mr. Millard has hand delivered even public documents to the
Secretary’s Office for filing, even when those documents were emailed to respondents. Attached
as Exhibit “3” are copies of a variety Certificates of Service executed by Mr. Millard. These
documents reveal that Mr. Millard makes decisions on a case-by-case, or document-by-
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Second, and the far less likely explanation, is that Complaint Counsel actually believe
their articulated position because they lack sufficient understanding of the Rules of Practice. The
Commission’s RULE OF PRACTICE § 3.45, Trans Union Corp. and Dura Lube Corp. do not
remotely stand for the proposition that Complaint Counsel can unilaterally attach confidential
trade secret information to a motion, after discovery has closed, but before trial and before the
time for designating trial exhibits and the filing of motions for in camera treatment has expired,
and simply refer to that material as “evidence” (even when it is not cited in the motion) to avoid
violating the law. While that factually may be what happened, Complaint Counsel had to realize
it was unlawful. Federal law is clear that the information does not even have to be confidential
to warrant severe sanctions, so long as “it is the official policy of the agency in question (or is
otherwise required by statute or regulation) that the information not be released.” 18 U.S.C. §
1905. In this case, the Protective Order and Commission’s RULES OF PRACTICE §§ 3.22, 3.45(e)
specifically prohibited the public release of the documents at issue here, which were prominently
designated confidential.

G. The Severe Risk Of Irreparable Harm Caused By Complaint Counsel’s

Disregard Of This Court’s Orders, And Violation Of The Commission’s
RULE OF PRACTICE And Respondents’ Rights In This Proceeding.

The harm to Respondents caused by the Commission’s violation of the Protective Order
is immeasurable, and incalculable. Complaint Counsel have seemingly conceded that there were
“hits” on the FTC’s Website accessing Respondents’ highly confidential information, though
they won’t tell Respondents how many hits. See Kapin Decl. 9§ 16, 17. They also concede that

it may be impossible for Complaint Counsel to identify the persons or entities that now possess

document, basis on how to transmit documents to the Secretary’s Office. Mr. Millard apparently
declared that it is his “practice” to violate 16 C.F.R. § 4.2(<), because otherwise, it would be
obvious he made a conscious decision in this case to do so.
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Respondents’ trade secrets. See Supplemental Response at 3 (apparently, “the Commission’s
electronic files would not necessarily identify an individual, they may merely identify an IP
address of an internet service provider such as America Online or MSN. Moreover, it is
Complaint Counsel’s understanding that internet service providers maintain a large number of IP
addresses that are randomly assigned. In other wofds, a user may have different IP addresses to
them each and every time they log on.”).

The risk of harm to Respondents is difficult to understate. The Commission disclosed
Respondents’ confidential information, including trade secrets, over the World Wide Web. In
doing so, the Commission made Respondents’ sensitive information available to Respondents’
actual and potential competitors, litigation adversaries, trade associations, various industry
watch-dog groups, and every other person who is interested in or who closely monitors this
proceeding or any adjudicatory proceeding. The likelihood of such a disclosure, and the fact that
Respondents’ confidential information can now be used and disclosed to Respondents’
detriment, is significant. Respondents have specifically been told that competitors and adverse
parties in other cases are closely monitoring this case. Fobbs Decl. §15.

In other words, Respondents’ trade secrets, including product formulas and marketing
strategies, could be lost forever. Respondents’ financial information about each challenged
product, including their profit margins, is no longer private. Finally, Respondents’ confidential
information may not be recoverable, leaving Respondents with no acceptable recourse.

IV. AN ORDER TO SHOW CAUSE WHY COMPLAINT COUNSEL SHOULD NOT

BE HELD IN COMTEMPT AND WHY THEIR PLEADING SHOULD NOT BE
STRICKEN SHOULD ISSUE.

An Order to Show Cause must issue. If Complaint Counsel can compel the production of

confidential documents under the promise of a protective order and then unlawfully disclose
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them on the Internet without punishment, thgn there is no justice. The harm and appearance of
impropriety are too real, too damning.

The only real issue before the Court is the determination of the appropriate sanction. In
this regard, there are only three relevant factors for the Court’s consideration: (a) the nature and
risk of harm caused by the violation; (b) the degree of culpability for the violation(s); and (c) the
public interest, if any, in continuing this proceeding.

A. The Requirements For An Order to Show Cause Are Met.

The ALJ has the power to investigate violations of a protective order and to take such
actions as are just under the circumstances, including striking a pleading or barring evidence in
the proceeding. The Commission’s RULES OF PRACTICE § 3.38(b) provides:

If a party or an officer or agent of a party fails to comply . . . with an order
including but not limited to, an order...of the Administrative Law Judge, . . . the
Administrative Law Judge or the Commission, or both . . . may take such action
in regard thereto as is just, including but not limited to the following:

* % %k

(2) Rule that for the purposes of the proceeding the matter or matters
concerning which the order or subpoena was issued be taken as established
adversely to the party;

(3) Rule that the party may not introduce into evidence or otherwise rely, in
support of any claim or defense, upon testimony by such party, officer, or agent,
or the documents or other evidence;

* k% ok

_(5) Rule that a pleading, or part of a pleading, or a motion or other submission
by the party, concerning which the order or subpoena was issued, be stricken, or
that a decision of the proceeding be rendered against the party, or both.

As the Protective Order violated by Complaint Counsel is a Protective Order Governing
Discovery Material, it is clearly a discovery order, making 16 C.F.R. § 3.38(b) applicable.
Failure to comply with an ALJ’s order also subjects the violating party to a finding of contempt
by the Commission. 16 C.F.R. § 3.42(h). The ALJ has wide latitude in determining whether

there has been contemptuous behavior and the Commission has wide latitude in determining
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proper sanctions, including striking a pleading and dismissing an action as to all respondents
(which is particularly appropriate where the charges are premised on a common enterprise). See
id.; Gifford v. Heckler, 741 F.2d 263, 266 (9th Cir. 1984); Payne v. Exxon Corp., 121 F.3d 503,
509 (9th Cir. 1997) (dismissal of all defendants affected by discovery violation).

As discussed above, there is no question that the Commission violated a properly entered
order. There also is no question that the Protective Order is clear and unambiguous, and
provides strict guidelines for the handling of confidential material.

The ALJ must issue an Order to Show Cause why Complaint Counsel should not be held
in contempt. The ALJ must also investigate the appropriate sanction. The instant violation
comes at the heels of prior violations of court orders in an aggressively disputed matter where
Complaint Counsel has done little, if anything, but publicly tarnish Respondents’ reputation.

B. The Appropriate Remedy is An Order Striking Complaint Counsel’s
Pleading Under the Circumstanees of This Case.

Dismissal of a party’s pleadings is an extreme remedy. In re Exxon Valdez, 102 F.3d
429, 432 (9th Cir. 1996). Nevertheless, even a single violation of an order can warrant striking
the violating party’s pleading. See Valley Engineers, Inc. v. Electric Eng. Co., 158 F.3d 1051,
1056 (9th Cir. 1998) (dishonest concealment of critical evidence justified dismissal).

The sanctions made available under 16 C.F.R. § 3.38(b) for violations of discovery orders
provide gﬁidance for the ALJ and Commission in determining exactly what sanction would be
appropriate here. The Commission’s RULES OF PRACTICE § 3.38(b)(5) is “modeled closely after

Rules 37 and 55(b) of the Federal Rules of Civil Procedure.”"* In re Automotive Breakthrough

14 Under FRCP Rules 37 and 55(b), district courts are vested with broad discretion to

fashion appropriate sanctions for violations of discovery orders, including the striking of
pleadings. Malatuea v. Suzuki Motor Co., Ltd., 987 F.2d 1536, 1542 (11th Cir. 1993). Such
sanctions are designed to prevent unfair prejudice to the litigants and insure the integrity of the

o8]
w
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Sciences, Inc., Docket Nos. 9275-9277, 1996 WL 33399817 (Oct. 16, 1996). Thus, in
Automotive Breakthrough Sciences, the Commission relied on federal cases interpreting FRCP
Rule 37 and 55(b) to enter a default judgment against two respondents in that action. Id.

Courts often rely on a finding of “bad faith” or “willful” disobedience when striking a
pleading. See, e.g., Exxon Valdez, 102 F.3d at 432. Bad faith or willful conduct has been
defined as “disobedient conduct not shown to be outside the control of the litigant.” Henry v.
Gill Industries, Inc., 983 F.2d 943, 948 (9th Cir. 1993) (delay and failure to appear as a result of
party being out of town due to alleged “misunderstandings” with own counsel are not outside
party’s control, and therefore supported finding of bad faith or willful misconduct).”

Given the difficulties in proving subjective intent, courts also rely on objective criteria
and strike pleadings based on a showing of gross negligence or callous disregard of a party’s
obligations to another party or the Court.!® See McLeod, Alexander, Powel & Apffel, P.C. v.
Quarles, 894 F.2d 1482, 1486 (5th Cir. 1990) (affirming tial court’s order striking a party’s

pleading, finding it proper when the party “demonstrates flagrant bad faith and callous disregard

judicial process, including in discovery. Gration v. Great American Communications, 178 F.3d
1373, 1374 (11th Cir. 1999).

15" In Henry, the plaintiff argued that his complaint was improperly dismissed for violations
of discovery orders, because he had no control over the death of a defendant—-the sole witness to
the conversations that formed the basis of his claims. See 983 F.2d at 948. The court rejected
this argument, noting that plaintiff had complete control over his multiple refusals to engage in
discovery prior to the point where the defendant’s illness prevented him from participating in the
litigation. See id. The court beld that ““disobedient conduct not shown to be outside the control
of the litigant’ is all that is required to demonstrate willfuiness, bad faith, or fault.” Id.

16 For example, in T.E. Quinn Truck Lines, Ltd. v. Boyd, Weir & Sewell, Inc., 91 F.R.D.
176, 177-78 (W.D.N.Y. 1981), the defendant failed to comply with court orders compelling
proper discovery responses. The defendant blamed its failure to fully respond to discovery on a
“misunderstanding” between its primary counsel and its local counsel. See id. at 179. The court
rejected this excuse, finding that defendant’s failure to respond to discovery was due to “bad
faith or gross negligence,” and entered a default judgment. See id. at 178. Similarly here, the
ALJ should reject any attempt by Complaint Counsel and the Secretary of the Commission to
claim a “misunderstanding” and point fingers at each other—both failed in performing the
Commission’s legal obligations to protect Respondents’ confidences from public disclosure.
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of its responsibilities”); Wilson v. Volkswagen of America, Inc., 561 F.2d 494, 504 (4th Cir.
1977) (approving striking a 'party’s pleading when the party’s “conduct represents . . . flagrant
bad faith and callous disregard of the p;rty’s obligation under the Rules”); T'E. Quinn Truck
Lines, Ltd. v. Boyd, Weir & Sewell, Inc., 91 F.R.D. 176,178 (W.D.N.Y. 1981) (striking a party’s
pleading is appropriate when the partf’s “failure to provide court-ordered discovery results from
bad faith or gross negligence”); see also Burks v. Eagan Real Estate Inc., 742 F. Supp. 49, 51
(N.D.N.Y. 1990) (“A court should not impose such a drastic remedy unless the party’s failure to
provide court-ordered discovery results from bad faith or gross negligence.”).

Federal law is clear that the nature of a violation, by itself, or in light of other factors,
may warrant striking a pleading. See FDIC v. Conner, 20 F.3d 1376, 1380 (Sth Cir. 1994). For
example, substantial prejudice can justify striking a pleading without consideration of lesser
sanctions. See, e.g., U.S. v. DiMucci, 879 F.2d 1488, 1494-95 (9th Cir. 1989); Henry v. Gill

Industries, Inc., 983, F.2d 943, 947 (9" Cir. 1993) (discovery violation that prejudiced defense).

1. The Nature of Harm Inflicted Warrants Sanctions.

Congress could not have been any clearer about the importance of maintaining, in
confidence, trade secrets, financial records, and other confidential information obtained by the
Commission through civil investigation demand and the adjudicatory process. See 15 U.S.C. §§
46(f), 57b-2(f). When Congreés enacted the Federal Trade Secrets Act (18 U.S.C. § 1905),
Congress informed all federal agencies and government officials that they shall be punished and
removed from office just based on a showing that they publicly disclosed confidential
information, and that they knew that the documents they disclosed were confidential. Here, it is
impossible for Complaint Counsel to deny that knowledge. The documents say confidential right
on their face. The cover pages FTC appended to these documents say “subject to protective

order.”
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Federal law is clear, “Oops, I'm sorry,” is no answer. Nor is there any such thing as “no
harm, no foul” when dealing with confidential information. The foul is the harm, and in this
case, could hardly be more damaging!

Complaint Counsel’s sworn response to this Court’s February 22, 2005 Order

substantiates Respondents’ biggest fear.

{REDACTED}

The violation of law at issue here warrants severe sanctions, even if Complaint Counsel
and the Secretary’s Office were somehow able to demonstrate that they believed documents
plainly marked “Subject to Protective Order,” “Confidential” and/or “Restricted—Attorneys’
Eyes Only” were not confidential. It is enough that they “should have known” not to publicly
disclose those documents; that they “should have known” not to needlessly and recklessly attach
them to motions; that they “should not” have transmitted those documents by email; and that
they “should have” actually reviewed those documents for content before posting them
(assuming, of course, the malfeasance wasn’t intentional).

In US. v. Garretr, 984 F.2d 1402 (5™ Cir. 1993), a case where the Court implied a
negligence standard for criminal liability (not a general knowledge mens rea), the Fifth Circuit
characterized its prior holding in Wallington under the Federal Trade Secret Act as “somewhat
anomalous” in that it implied a high level of culpability to a Class A misdemeanor:

The outcome of Wallingtor may appear somewhat anomalous when compared to
Delahoussaye, Anderson, and our decision today [where we implied a criminal
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negligence standard to a Class A misdemeanor]. In Wallington, the statute at
issue, 18 U.S.C. § 1905, prohibited government agents from disclosing
confidential information acquired during the performance of their duties. As here,
the crime was a Class A misdemeanor with a one year maximum sentence.
Nevertheless, we construed section 1905 as requiring knowledge on the part of its
violators that the information was confidential. What distinguishes Wallington,
we think, is that it was a First Amendment case. The defendant in Wallington had
argued that the statute was impermissibly overbroad in that it would punish even
innocent disclosures of information. We gave the statute a narrow construction to
avoid a serious First Amendment question:

“At least in a substantial number of cases, the requirement that
government employees refrain from knowingly disclosing
confidential information contained in government files or collected
in the scope of their official duties will strike a permissible balance
between the First Amendment and the practical necessities of
public service.” Wallington, 889 F.2d at 579 (emphasis added).

It seems apparent that the Wallington court believed a high level of mens rea was
required for section 1905 in order to avoid serious questions of the law’s validity
under the First Amendment. . . . Thus, Wallington was concerned that a serious
First Amendment problem might attend any attempt to attach criminal sanctions
to a public employee who in good faith, albeit negligently, believed the
information disclosed was not confidential. In Pickering v. Board of Education,
391 U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968), the Supreme Court held that
a public school teacher may not be dismissed for sending to a local newspaper a
letter critical of the board of education “absent proof of false statements
knowingly or recklessly made by him.” Id. at 574, 88 S.Ct. at 1738 (emphasis
added); id. at 582, 88 S.Ci. at 1742 (White, J., dissenting in part) (“The Court
holds that truthful statements by a school teacher critical of the school board are
within the ambit of the First Amendment. So also are false statements innocently
or negligently made.”) (emphasis added). . . . In short, Wallington demanded a
high level of mens rea in the context of a statute that raised serious First
Amendment concerns. That is not the case here.

Garrett, 984 F.2d at 1412-13 (citations omitted, emphasis added).

The First Amendment concerns in Wallington are not present here, as they were not

present in Delahoussaye, Anderson or Garrett. Unlike in Wallington, Respondents are not
seeking sanctions under 18 U.S.C. § 1905, or trying to imprison anyone, remove anyone from
office, or terminate anybody’s employment. They are seeking fair punishment for a wrong
caused by the malice, neglect and/br indifference of people who are charged by law with the duty

of protecting Respondents’ privacy! Therefore, as recognized in Garrett, it is enough that the
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party violating the law “should have known” what he was doing. 984 F.2d at 1412. Here,
without question, Complaint Counsel knew better, but did not care.

2. Complaint Counsel’s Degree of Culpability Is High

Complaint Counsel acted with the requisite degree of culpability to warrant striking
Complaint Counsel’s pleading. Their public disclosure of documents marked “Confidential” or
“Restricted Confidential, Attorneys Eyes Only” demonstrates bad faith, a callous disregard of
Respondents’ rights, and/or gross negligence in discharging the Commission’s obligations to
protect confidences obtained through privileged, official proceedings.

Just like the conduct of the disobedient parties in Henry and T.E. Quinn Truck Lines, the
Commission’s disobedient conduct was solely within its control. First, Complaint Counsel
demanded and received proprietary information in response to Civil Investigation Demands
under promises of confidentiality. Complaint Counsel then demanded and, over Respondents’
objection, received further confidential and trade secret information under the Protective Order.
Complaint Counsel then chose to rely on this highly confidential information in support of their
Motion for Partial Summary Decision, even though Respondents’ confidential information had
little, if anything, to do with the merits of Complaint Counsel’s motion. Complaint Counsel then
chose to unlawfully transmit Respondents’ confidential information to the Secretary’s Office by
email, a practice expressly prohibited by Commission Rule and one which Mr. Millard has
expressly avoided in other cases. The Secretary’s Office then supposedly posted these
documents on the FTC’s website without first looking at them. Given this chronology, we beg to
differ with Complaint Counsel’s characterization of what occurred here. These events do not
muster up thoughts of “good faith” and “inadvertence.”

Moreover, Complaint Counsel have repeatedly demonstrated an indifference for

Respondents’ rights. [Initially, the animus took the form of hindering Respondents’ ability to
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answer and mount a defense to the charges levied against them. However, Complaint Counsel’s
modus operandi became most apparent in connection with the depositions of their expert
witnesses.  First, Complaint Counsel refused to concede that experts in this case are not
permitted to receive Attorneys Eyes Only information unless advgnce notice is given to the
producing party. Even when Respondents demonstrated that Complaint Counsel had negotiated
a draft Protective Order that applied pre-disclosure requirements to experts, something that
Complaint Counsel initially denied, Complaint Counsel insisted that the pre-disclosure
requirements were inapplicable to their experts because Complaint Counsel did not infend the
language they had agreed to.

Second, instead of trying to mitigate the prejudice arising from Dr. Heymsfield’s late
disclosure of his prior expert appearances, Complaint Counsel unilaterally terminated Dr.
Heymsfield’s continued deposition thereby allowing Dr. Heymsfield to avoid answering
questions about why he had not disclosed this information months earlier. Third, after escorting
Dr. Heymsfield from the deposition room, Complaint Counsel then had the nerve to serve
Respondents with an FTC transcript of Dr. Heymsfield’s testimony as an FTC expert witness in a
1997 FTC case in which Dr. Heymsfield gave testimony about a medical study that is also at
issue in this case. Collectively, these events paint a picture of lawyers who have taken strides to
protect their case at all costs, even at the expense of Respondents’ most fundamentai rights.

2

Now it’s “de-jd-vu all over again.” Upon discovery of the instant and more egregious
violation of the Protective Order, Respondents’ counsel demanded that Complaint Counsel
remove their Confidential Materials from the public record, preserve all evidence related to

Complaint Counsel’s violation of federal law, and immediately investigate who had accessed

Respondents’ confidential information. See Exhibit “4,” Letter to Laureen Kapin from Jeffrey D
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Feldman dated February 17, 2005. In response, Complaint Counsel downplayed the significance
of their wrongful conduct, deflected blame, and attempted to make this about Respondents. See
Exhibit “5,” Letter from Laureen Kapin to Jeffrey Feldman dated February 18, 2005.

Complaint Counsel first argued that the confidential materials were publicly displayed for
only 2% days, from {REDACTED} ' That is more
than ample time for widespread dissemination of trade secret information to occur over the
Internet, and certainly long enough for irreparable harm to have occurred. Nor would the
seriousness of the wrongful conduct be any less if Complaint Counsel were just little bit
pregnant. |

Complaint Counsel also suggested that there were not many “hits” to their Website over
the course of the 2% day period. First, it is uncertain how many times Internet users “hit” on
Respondents’ information. See Kapin Decl. ] 17. Besides, the number of “hits” is meaningless.
No party can predict the injury caused to Respondents from one hit, let alone multiple ones.
Accordingly, Complaint Counsel should not be able to take refuge in the fact that further harm
has been avoided because only 2%: days of misconduct occurred here.

Complaint Counsel’s effort to attéck the nature of the information they chose to include
as part of their motion, and then transmitted for public display to the entire world in violation of
federal law, simply demonstrates Complaint Counsel’s inability to take responsibility for their
wrongful conduct, and callous disregard of Respondents’ rights. Under federal law, the nature of
the wrong here is the same whether Complaint Counsel disclosed the trade secret formula for
Coke, or any other information designated as confidential, because the “official policy of the

agency in question” prohibited such disclosure. Wallington, 880 F.2d at 577-78.
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Finally, Complaint Counsel’s willful violation of the Protective Order is demonstrated by
the fact that Complaint Counsel had notice of Respondents’ concern about the disclosure of their
confidential information from the beginﬁing of thié case when Respondents and Complaint
‘Counsel negotiated and entered into the Protective Order. Complaint Counsel received further
notice that improper disclosure of Respondents’ highly sensitive information would not be
tolerated when Respondents filed their Motion to Exclude Dr. Eckel and Dr. Heymsfield. In
sum, Complaint Counsel have been repeatedly reminded, time and again, of the need to maintain
Respondents’ confidences in this proceeding. See, e.g., Respondents’ Reply, Supplement, and
Second Supplement to the Motion to Exclude Dr. Eckel and Dr. Heymsfield.

Despite the overwhelmingly clear notice of the need to maintain Respondents’
confidences, Complaint Counsel selected Respondents’ trade secrets among thousands of pages
of documents, attached them to their Motion for Partial Summary Decision without citing to
them once, and unlawfully transmitted them via email to the Secretary’s Office, providing the
clear impression that they were “public documents.” Complaint Counsel’s callous disregard of
Respondents’ rights and their obligations under the Protective Order is egregious and
inexcusable.

3. Striking Complaint Counsel’s Complaint is in the Public Interest.

The greater good in this case requires the striking of the FTC’s pleadings. When
government acts in violation of the law, even when it is in furtherance of its efforts to enforce the
law, the Court must hold the government accountable. There is no one else to do it. What value
is a Protective Order if the Federal Trade Commission can violate it with impunity? What
incentive does the Commission have to avoid future misconduct if it suffers no consequence

under the facts of this case? If the Commission walks in this case with an apology and a promise

33



DOCKET NO. 9318

to do better in the future, why should others who are compelled to disclose confidential
information to the Commission have any confidence that their privacy will be respected?

Complaint Counsel’s denials cannot obfuscate the truth.!”  As a result of Complaint
Counsel’s most recent “errors,” Respondenfs trade secret information has now been disseminated
beyond Dr. Heymsfield’s desk and onto -the Worldwide Web. For several days, product
formulation, marketing strategies, financial records, and other confidential information were
available for anyone, including Respondents’ competitors, to access and use to Respondents’
direct detriment. Some of Respondents’ most valuable trade secrets and other confidential
information are no longer secret, and Respondents’ financial earnings with respect to the
challenged products are no longer private, because of Complaint Counsel’s indefensible violation
of the Protective Order. Complaint Counsel’s behavior requires a meaningful response, one that
only this Court can deliver—that the Commission may not compel private documents under a
promise of privacy, breach obligations specifically designed to preserve their confidentiality, and
openly display confidential documents to the entire world without consequence.

No doubt, the striking of Complaint Counsel’s pleading might appear harsh, but allowing

Complaint Counsel to escape without meaningful punishment under the current facts would be

17" Indeed, the correct message must be sent even in the very unlikely event that Complaint
Counsel is able to prove that, though there is “smoke,” there is no “fire.” Complaint Counsel
Joshua Millard makes the remarkable statement that it is Complaint Counsel’s “practice” to
violate the very legal obligation at issue—one that they owe to every respondent in every
adjudicatory proceeding—that is, to take the most fundamental step required by the Commission
to protect confidential information from being unlawfully disclosed, 16 C.F.R. § 4.2(c), which
expressly forbids emailing “non-public” documents to the Secretary of the Commission. See
Millard Decl. q 13 (“Neither the Secretary’s Office nor Respondents’ counsel communicated
with me, any other Complaint Counsel to my knowledge, regarding the practice of emailing
non-public filings to the Secretary before that date.”) (emphasis added). Mr. Millard declares
that everyone apparently in Complaint Counsel’s office, including “Laureen Kapin . . . , Walter
C. Gross, . . . Robin Richardson . . . , Edwin Rodriguez . . ., Laura Schneider . . ., and Leslie
Lewis,” knew, or had notice, that they were violating the Commission’s RULES OF PRACTICE per
“the practice” and did absolutely nothing! See Millard Decl. § 10 (listing the “[o]ther persons
identified as ‘carbon copy’ recipients of the [unlawful] 23 emails”).
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even harsher. It is only fair that Complaint Counsel be ordered to show cause why their
Complaint should not be stricken.

V. CONCLUSION

Complaint Counsel violated the plain, unambiguous language of the Protective Order.
Accordingly, Respondents ask the Court for an order requiring Complaint Counsel to show cause
why they should not be held in contempt and why their .Complaint should not be stricken. In
addition, Respondents request that the Commission be ordered to pay monetary sanctions in an
amount sufficient to compensate Respondents for all of the attorney time and expenses they have
already incurred, and will likely incur in the future, trying to rectify Complaint Counsel’s
wrongful conduct and mitigate the harm caused by the Commission’s breach of confidence.

Respondents further request all other relief the Court finds just and appropriate.
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Respectfully submitted,

(o8 -
Jeffrey D. Feldman

Todd M. Malynn
Gregory L. Hillyer
FeldmanGale, P.A.
Miami Center, 19" Floor
201 South Biscayne Blvd.
Miami, Florida 33131
Tel:  (305) 358-5001
Fax: (305) 358-3309

Attorneys for Respondents Basic Research, LLC,
A.G. Waterhouse, LLC, Klein-Becker USA, LLC,
Nutrasport, LLC, Sovage Dermalogic Laboratories,
LLC and Ban, LLC



DATED this 7™ dayof Are:c ,2005.

BURBIDGE & MITCHELL

/Richard D. Burbidge
Attorneys for Respondent Dennis Gay




Mitchell K. Friedlander
5742 W. Harold Gaity Dr.
Salt Lake City, UT 84116
Telephone: (801) 414-1800
Facsimile: (801) 517-7108
Pro Se Respondent
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the
following parties this 7™ day of April, 2005 as follows:

(1 One (1) original and one (2) copies by Federal Express to Donald S. Clark,
Secretary, Federal Trade Commission, Room H-159, 600 Pennsylvania Avenue, N.W.,
Washington, D.C., 20580;

2) One (1) electronic copy via e-mail attachment in Adobe® “pdf” format to the
Secretary of the FTC at Secretary@ftc.gov;

3) Two (2) copies by Federal Express to Administrative Law Judge Stephen J.
McGuire, Federal Trade Commission, Room H-104, 600 Pennsylvania Avenue N.W.,
Washington, D.C. 20580;

4 One (1) copy via e-mail attachment in Adobe® “pdf’ format to Commission
Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of
lkapin@ftc.gov, jmillard@ftc.gov; rrichardson@ftc.gov; Ischneider@ftc.gov with one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C.,
20580;

(5) One (1) copy via U. S. Postal Service to Elaine Kolish, Associate Director in the
Bureau of Consumer Protection, Federal Trade Commission, 600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580

(6) One (1) copy via United States Postal Service to Stephen Nagin, Esq., Nagin
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33131.

7 One (1) copy via United States Postal Service to Richard Burbidge, Esq.,
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State
Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.

®) One (1) copy via United States Postal Service to Ronald F. Price, Esq., Peters
Scofield Price, A Professional Corporation, 340 Broadway Centre, 111 East Broadway, Salt
Lake City, Utah 84111, Counsel for Daniel B. Mowrey.

€)) One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742
West Harold Gatty Drive, Salt Lake City, Utah 84111, Pro Se.

CERTIFICATION FOR ELECTRONIC FILING
I HEREBY CERTIFY that the electronic version of the foregoing is a true and correct
copy of the original document being filed this same day of April 7, 2005 via Federal Express
with the Office of the Secretary, Room H-159, Federal Trade Commission, 600 Pennsylvania

Avenue, N.W., Washington, D.C. 20580. W
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

N’ N’ N’ N

BASIC RESEARCH, L.L.C,

A.G. WATERHOUSE, L.L.C,,
KLEIN-BECKER USA, L.L.C,
NUTRASPORT, L.L.C.,
SOVAGE DERMALOGIC LABORATORIES, L.L.C.,
d/b/a BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, L.L.C,,
BASIC RESEARCH, A.G. WATERHOUSE,
BAN, L.L.C,
d/b/a KLEIN-BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,
DENNIS GAY,
DANIEL B. MOWREY,
d/b/a AMERICAN PHYTOTHERAPY RESEARCH
LABORATORY, and
MITCHELL K. FRIEDLANDER

PUBLIC
DOCUMENT
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(Amended version)
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DECLARATION OF CARLA FOBBS

L I am Carla Fobbs and I am employed as the Legal Administrator for Basic
Research, L.L.C. (“Basic Research”).
2. I have personal knowledge of the facts set forth in this Declaration.
3. I reviewed a printout of the docket in this matter posted on the FTC's
website on February 17, 2005. Attached as Exhibit "1" is a copy of that printout.
4. I have reviewed the Exhibits to Complaint Counsel’s Motion for Partial

Summary Decision identified in that printout. Below is a summary of the documents that



were posted on the FTC’s website as matters of public record, and that were subject to

the Protective Order in this matter and designated as “Confidential” or “Confidential

Attorneys Eyes Only,” or with a similar designation:

a.

5.

Exhibit 11: Response to Interrogatory No. 3 and Attachments of product
formulations for each of the 6 challenged products (6 total pages);

Exhibit 15: Supplemental Answers to Interrogatories-providing net gross
revenue by year for each challenged product, together with advertising
expenditures by year for each challenged product (9 total pages);

Exhibits 20-25, 27-29, 31: Excerpts of deposition testimony;

Exhibit 36 (Pages R0042305-06): Consumer email inquiry;

Exhibit 37 (Page R0034328): Draft PediaLean advertisement;

Exhibit 42: Balance sheet for Respondent Basic Research LLC as
combined with three third parties NutraPharma, Inc., American
Phytotherapy Laboratories Corporation, and Majestic Enterprises, Inc. (7
total pages);

Exhibit 44: Bullet summary containing cross-references to substantiation
for express claims for each of the 6 challenged products (6 total pages);
Exhibit 45: Print advertisement dissemination schedules for 5 of the 6
challenged products and TV advertisement dissemination schedules for
LeptoPrin {REDACTED}

(15 total pages).

1 have reviewed and am familiar with the documents listed above. As

evidenced by this list of confidential documents, as part of the Commission’s Motion for



Partial Summary Decision, the Commission located, selected, and transmitted
electronically like a “public document” highly confidential information, including: (a) the
precise formula for each challenged product (Exhibit 11); (b) financial data including
sales revenue and expenditure figures for each challenged product (Exhibits 15, 42); and

(©) {(REDACTED}

6. In sum, Complaint Counsel transmitted to the Secretary’s Office
electronically as “public documents” proprietary trade secret information, including
product formulas; profit margins; and marketing strategies.

7. Basic'Research has realized tremendous value through the use of this
information, and also through maintaining its confidentiality and depriving competitors
of the significant advantage the information would provide to them.

8. The confidential information publicly disclosed in Exhibit 45, which
consists of Advertising Dissemination Schedules for each product,

{REDACTED}

9. Through the legal compliance department, Basic Research tightly controls
access to the confidential information that Complaint Counsel posted on the FTC’s
website. Access to such information is controlled by separate passwords to ensure that
only authorized personnel are able to view the material. All employees agree to maintain
confidentiality, including the information Complaint Counsel disclosed, as a condition of

their continued employment. They are prohibited from disclosing any confidential



information unless duly authorized by supervisors and managers. No one is authorized to
release confidential information unless adequate safeguards including nondisclosure
agreements and protective orders are in place.

10.  Access to product formulations is limited to personnel within
Respondents’ Research and Development Department. Very few personnel have had
access to formulation information both historically and at present. Product formulations
are never publicly disclosed. Respondents expend considerable resources and employ a
strict confidentiality protocol in an effort to safeguard their trade secrets including the
product formulations. The confidential formulations continue to constitute viable
products and valuable assets of Respondents that may, for example, be licensed or sold to
others.

11.  Access to financial data is similarly strictly controlled. As with product
formulations, only a select few personnel have access to the financial material that was
publicly disclosed. This information, in part, allows Respondents to track and evaluate
the commercial viability of Respondents’ Challenged Products. Thus, by posting the
confidential information, Complaint Counsel have allowed competitors access to
information allowing them to more economically target given markets with given
products and product types.

12.  Ihave reviewed the Declaration of Joshua Millard. Mr. Millard omits any
reference to Exhibit 11, which included product formulations. Mr Millard does
acknowledge posting of highly sensitive market research data on the FTC website

included in Exhibit 45.



13.  Access to the marketing data and information within Exhibit 45 is limited
to select few personnel within the company who report to company directors. As

mentioned, above, it took Respondents {REDACTED}

The advertising schedules,

(REDACTED}

14.  Absent a nondisclosure agreement or court order, product formulas,
financial data, and marketing strategies found in Exhibits 11, 15, 42 and 45 will not be
disclosed.

15.  One of the Commission’s designated “‘expert” witnesses works for a
pharmaceutical company in direct competition with Respondents, and in my capacity as
Legal Administrator, I have learned that competitors and adverse parties in other
litigation are monitoring this case.

16.  The confidential information listed above constitutes valuable trade secret
iﬁfofmation of Respondents. The information is pivotal to the Respondents’ business
success. Accordingly, Respondents take the significant measure described herein to
prevent improper disclosure to competitors.

1 declare under penalty of perjury that the foregoing is true and correct.

i
Executed: March _z_, 2005.

MR, —

Carla Fobbs




" Exhibit 1



UNITED STATES OF AMERICA
FEDERAY, TRADY: COMMISSION -
OFFICE OF ADMINISTRATIVE LAW JUDGYS.

"' In the Maiter of

)
%
BASIC RESEARCH, LL.C, )
“AG, WATERHOUSE, L.L.C, , )
KLEIN-BECEER USA, LLC., - )
'NUTRASPORT, L.L.C, )
SOVAGE DERMALOGIC - )
LABORATORIES, LL.C,, )
BAN, LL.C., ; )
DENNIS GAY, :
DANIEL B. MOWREY, and .
MITCHELL K. FRIEDLANDER,

Docket No. 9318

SUBJECTTO -

' PROTECTIVE ORDER

Respondents. '

LVVVV\J

L8

1
!

- Rcspectfullgr submitted,
: PR

Lanreen Kapin (202) 326-3237

., ToghuaS, Millard~  (202) 326-2454

Robin M. Richardson (202) 326-2798

Laura Schintider  (202) 326-2604
t

* Division of] orcement
Burean of Gonsumet Protection
. Federal Trafe Comumission
© 600 Pennsylvania Avemue, N.-W.

. COMPLATNT COUNSEL -

-
e+ o et o o b s e S 8 P,
. . .



\
\

CERTIFICATE O SERVICE

I fiereby certify that on this 31" day of January 2005, 1 caused Complaint Counsel 's-Motion for
Partig! Summary Dectsion o be served and filed: o

. For Respondent Mowrey

(1) the orjginal, oné paper COPYs and one CD-ROM copy fled by band delivery
and one (1) zdditional electramic copy via email, to: . “F
Ponald 5. Clark, Secretary
Federal Trade Commission .
600 Perm. Ave., N.W.,, Room H-159
Washington, D.C. 20580
@ . iwo(2)pape copies served by hand delivery to:’
: ' The Homorable Stephen J. McGuire
Administrative Law Judge
. 'g0D Penn. Ave., N-W., Room B-104
‘Washingion, D.C..20580 '
@)  one(1)electronic 0opy via exanil and one (1) peper 00PY
. by first class mail o the following persons:
* Gtephen T Nagin . JeffreyD. ¥eldman Richard D, Burbidge
| Nagin Gallop Figoerdo AL FeldmanGale | . Barbidge & Mitchell
- 3225 Avigtion Ave. . - n01 S. Biscayne Blvd., 19% Fl. 215 8, State St, Suite 920
Mizmi, FL 33 1334741 . Miami, FL 33131-4332 gait Lale City, UT 84111
(305) 8545353 - . (305 358-5001 - .. (801) 3556677,
- (305) B54:5351 (B) - (305) 3583309 (fx) . (801)355:2341 (%) -
+ “snaet Jew.com IFeldmen(@FeldmanGale.com idge@burbidsemdmitche
For Respondenis -~ For Respondents- . For Respondent G2y
: A.G. Waterhonse, LLGC, ‘
Kiein-Becker USA, LLC,
Nutrasport, LLC, Sovage
Permalogic YLaboratoyies,
. LLC, and BAN,LLC .
Ronald F. Price . Mitchell K. Friediander
Petars Scofield Price . 1A ‘West Harold Gatty Dr. -
340 Broadway Ceotre : Salt Lake City, UT 841 16
-1 East Broadway . (801) 517-7000
. SaltLake City, UT 84111 | (801) 517-7108 (fax)
(801) 322-2002 Lo~ TRespondent Pro Se
-(801) 3222003 (fax) _ mlef555@msn.com
Dpspla 001 :

B NN
ES%LAMCOUNSEL o




UNITED.STATES OF AMERICA -
REFORE THE FEDERAL TRADE COMMISSION

Ixn the Matter of

" BASIC RESEARCH, L.L.C.,
A.G. WATERHOUSE, L1.C.,
KLEIN-BECKER USA, LL.C,
NUTRASPORT, LL.C.,
SOVAGE DERMALOGIC

LABORATORIES, LI.C.,
BAN, L.L.C., '
DENNIS GAY,

DANIEL B. MOWREY, and

MITCHEIL K. FRIEDLANDER,

O ...Réspnndenis;. R et o e

PROTECTIVE ORDER

)

)

)

)

)

)

) DocketNo. 9318 “ -
) - '
) SURIECT TO

)

)

)

)

)

).

COMPLAINT COUNSEL’S STATEMENT OF MATERIAL FACTS

~ ASTO WHICH

RE IS NO G DISPUTE

Pursnant to RULE DF?RACTICE 3.24, znd in support of their Motion for Summary .
Decision, Complaint Counsel submit this ssparete Statement of Material Facts as 10 which There

is No Genuine Dispute.

. piineipal office or place of business at

Teb 2, Answer, Resp't Besic Research 11,

"2, Regpondent AG. Waterbouse,
_ principal office or place of business at

. * 1 CORPORATE RESPONDENTS

1. RespondentBasic Research, LLC, is-a Utah Himited lizhility company with its

5742 'W. Harold Gaity Dr., Salt Lalee City, Utsh 84116. |

LLC, is a Wyomaing limited Jisbility compeny with its
5743 W. Blarold Gatty Dr., Salt Lale City, Utah 84116

Tab 2, Answer, Resp’t Basic Regearch 2; Tab 3, Answer, I}esp’t AG. Waterhouse 2. . - '

3. Respondert: Rlein-Becler usa,
principal office or place of busiess at

LLC, is a Tfteh Yimited Hability coﬁpany withits . -
5742 W. Harold Gatty Dr., Salt Lake City, Utah 84116.

Teb 2, Answer, Resp’t Pasic Research 4 3; Tab 4, Answez, Resp't Klein-Becker usa T 3.

4, Respondent Nutasporf, 11.C,isa Utah Yimited Lability companymﬂl its principal office

or place of business at 5742 W. Harold Gatty Dr., Seit Lake City, Utah B4116. I'I‘ab 2, AnBWer,
Resp't Basic Rescarc]g.ﬁ 4; Tab 5, Answer, Resp’tNutasport 14 . o e o

i

SRRl T dattt



" Y oertify that on January

CERTIFICATE OF SERVICE

X '
302005, Loaused the attached Motion to Compel Ans¥

Deposition Inguiries to be served and filed as follows:.

sers 1o Prgper

()  the original, and one paper COPY fled by hend delivery (with ope CDROM copy)
: and one (1) electronic copy via email to: .
PDonzld S. Clark, Secretary
Yederal Trade Commission
600 Pemn. Ave., NW., Room H-159
Washington, D.C. 20580 |

@  two(2)paper copies served by hand delivery to: *
. The Honorable Stephen J. McGuire
_ Afmimigtrative Law Judge
.. 600 Pem. Ave., NW., Room H-104
Washington, D.C. 20580

O ) I .una.,(l),elcctoniccupyviaemaﬂéndoné(l)paper dopygl. e
T byﬁrstc]zssmaﬂmthsfo]lowhgpcrsnns: o b .

Stephen E, Nagin

Neagin Gellop Fignerdo P.A.

3225 Avistion Ave, :
Miami, FL 331334741
(305) 854-5353
(305) 854-5351 (%)

_ gnapin@npflaw.com
For Respondents

Ronald F, Price
Peters Scofield Price
" 340 Broadway Centre -
111 Bast Broadway
_ BaltLake City, UT 84111
. {(801) 322-2002
(801) 322-2003 (fax)

2I5.Com

For Respondent Mowrey .

P comLAmTcomsﬁ__ L

Jeffrey D. Feldman
FeldmenGale .
201 8. Biscayne Blvd, 19" FL
Migmi, FL. 33131-4332

(305) 358-5001

(305) 358-3309 (8xX)

. JFeldman(@FeldmanGale.com
_* For Respondents
" ‘Waterhouse, LLC,

" . KJein-Becker US4, LLGC,

* Nutrasport, LLC, Sevage

Dermalogic Laboratories,
1LIL.C, and BAN, LLC

. Mitchell K. Friediander

. 5742, West Harold Gatty Dr.

 Salt Lake City, UT 84116

(801) 517-7000 .
(801) 517-7108 (fx)

_‘Respondent Pro Se

mkfsss@msncom -

Richard D, Burbidge

Burhidge & Mitchell

215 8. State St., Suite 920
‘Salt Lake City, UT 84111
(801) 355-6677 T
(801) 355-2341 (fzx)

Thurbidge@birti dral
For Respondent Gay

tchelleom



Exhibit 2



S00T/V/E

L130 [ 988d

TALLET TOX S qEs[ LY H (INTV- CT//-9TH

[Biee 4ad) sup swnjoA ©
-upjspaq Aielwwng [eased o} Hofle s,asunog jupsiduiad o} s o
[e0e 4ad] uoisipeq ABuuns [BE 10} uogoy s{esunod juejdwod ¢
B8l Had] sindsiq sutnuag oN §| 21341 (OIUAA O} 58 S1J8-] [BUSIEIA JO JUSUISIELS B[ESUN0D wiedwo) e

g00Z ‘¢ Arenuer
BlLg 4adl saupead o UoSuSI 10} UOROW SJ8SUNOY jutBiduInD UC J3PIO ©

600z 'z Meniqed

1614 10d] SUqQIE BleUIED U] §8 0B
pandsipup Jo juawisiBls ajpiedes pue uoistaad KBwng jeped Joj Uojjoly 0} &2 pua gz sigiux3 Al A Uuonow Sepuodsay »
Bogs 4ad] a'ud sizein 'd joeyoyy Jo uoisodsg ‘0

[W 182 40d] @307 Haaoy '1Q jo jduosuell, uaysodaq
W2} 2 AGd] playsiudaH ‘Y ushslS 1 40 yduosued) wopsodeq

fnzsL 4adl suolSSIpPY 10} 1senbey] isdi- sAeg sjuusQ 0} asuodsay slesunad wiejdo)d
[Meoy -Qd) SucISSIWPY 104 jsenbey jsild s epueipaid M IIeYOHIA O asuodsey sasunag jejdwad

Metol 4adl sejiojeBoyeju] 40 188 Jsild g,kaimopy d jeiueq o} asuodsay s,Bsunod jujEdiuo]

212 40l SUoiSSILPY 10} 1sanbay 1sii4 sfeimop 'g jPlueq 0 Bsucdsey] §|28UN0] wyeidwod

{Wel 2 Q¢ suoissjupy o jsenbay j8ud §,0T] 'yaeaseyd ajseg 0} asuodsay §,e5UN0Y ejdwon

Mgt 2adl sellojebousiu} 0 188 1s4id JS)uspundsay 0} ssundsay [Euswaiddng 1814 8 Jasuno juejdwiog

Bi208 Aadl sauojeBouaiu| jo 19§ 14l Ssuapuodsay 0} osuodsay s lasunod wpedwoed i

Bz12 dad] sidposuel ) pua A124038iQ 0} sasuadsey Bujlid jo SOION

~ oo

Nm o

g00z ‘e Aeniqal

es
4ad) uojspeq Aewuing 104 suojjopy Buipuad o} suopsoddp sji- pue sasag o} swil J0 wawabiejusn 103 UCHOW JHop L0 S2pIg. @

6002 ‘6 Areniqay
8LE6 "ON 184200 ‘00£5-200 "ON ©li
yoJeasay oiseg jo J9)3elAl op U}

|loyedsz ug | ealo Bt | V104 | usH ] jutejdwo) e ejid | mouoissiULIDY | DLA MOy | Aollod AdeAud
w931 | oIwoNoo2 | TYNOISSBHONOD [ isnuiiiNg | Tvwaod | WwoousmaN | sagsaNisng | SUAMWNSNOD | JNOH

i | YTWASNGD AHL RO %)M_
. " T ||..1._m 1yaeas NOISSINROD Havad TYHHagd @

orsasey] OISed JO JaNBI S UT



CO0TVIE | | AL 10LTGo[qR X AANTV /T3

i BiLe 4ad] XS swniop ©
[Wz2'L 4ad) uopsodad Wbiem ™
nep'y 4ad) uopisodaq uejos =
gz Z 2ad] uopisodeq Bleqpues &
[N65°E 0] uapisodeq Aesmaiy =
[W8}'} Q) uogisodaq spesiy =
. [woz'z 44l uonisodaq Aed 'O X
bivg Jadl 8l 2WnjoA 0
[Nov'e. 4ad) uopsadsg 429 "G ®
[Wey'€ 4Qd] uomisedaq jepuepsli =
[W1E'L Aad] uopisodeq saqod ®
1SS 4ad] uogisode( sihed »
[z} 4ad) uopsadaq neeisyy =
D292 ] uosodaq UosUPlY =
Dipz 40dl o5 BWNPA ©
[N16°E 4Ad) QUd ‘SIZeiA "8 IPBURIN 40 podey pedxg n
[w19°Z 4ad] B1aqunp Aeu09) jo podey pedx =
BicZ Ja.d] sait) BWNPA O
fg'1 4Qd] sualseRUpY 10} ysenbey §,B5UNCD eidwio) o3 gsiodsey) =
[iE 12 SGc) SuoSs|pY Jo} Sisenbsy sjasunog wigidwoo =
IMeLe Aad] sauojebously] J0 185 18!l Sjesuno)d nejdod 0} sJlamsuy pue s1amsity (ejuswsaiddng «

[wMeev 4adl
: sopojeboueiu) 10 188 1S3 sjasuncd WiejdoD 0} sosuodsay pue suonos(qO sJtepuripalid "M IIRYOIIN va:onmww_ ag ald

! [0St S0d] seuojeboLisiu} jo 126 184 s j@sunod jue|dwed o} sesundsey pue suopoa(qo sheimoly g 1Biued juopuodsed
D22y Hadl sapoyeBoueiy] 40 je8 sl sjesunog wigdwod o} feg sjuueq uepuodsay 40 asuodsey
wee'L 4adl sepojabonelu) 10188 18414 895UN0D jujeidwagd o} asuadsey
Bise dad] om) swnio
[88Y Q] Jepusipep- > [PUOIIIN JuapUOLsSY 1O Jemsuy
Pleay Aadl kamon g lejueq juspuadsay] J0 Jameuy
Biiog 2adl £eo siuuaq yuepuodsay jo JsMsuyY
Disgs 4adl OT1 ‘Nva epuodsay Jo esudje( 16 SpunaIy pue Jomsuy
[y12e¥ 3Qd] D11 'seeieloqe’ aifiojpuuia obeAcg juapuodsay Jo asuajed J0 SPUNAIH pue lemsuy
gLy Jad) OT1 HodseInN juepuodsay jo @suajeQ J0 SpUNOIS pue 18MELY
iagr 4ad] O vsn Jeysag-ushl Juaplodsey J0 8sua}aq J0 SPUNCIS PUE JBMSLY
Dizsy 4adl 071 ‘esnoisiem "oy Juopuodsay o asuaja(0 SPUNCIH pue 1eMSLY -
Diazs Jadl 071 ‘unlesssy ojeed juspucdsay] Jo asUaya( Jo SPUNOID pue Jameuy
: [wais Sa: (#00Z ‘gl sung) jupEdwed

N R
[o]

z W N ®EMWNRNE:Z

/130 7938 goreasaY] oised JO JONEIAL o) U



S00T/¥/E

LT 30 g eged

AL TOMTUe QR B X NIV I/

[Wi°L 2Qdl BuisiaApy poo- 1O Jaweyelg Aatiod juauiadiojus - 8 WX o

7_ 114 n_h_n= mmc_c._. m_n_m:m._. pue m_m_._m.—ms_ .CmEmE:ooO jo _._o_ﬁ.:uc._n_ ioj umm:_umm uﬁ_n_ w._mnE._oO E_m_n_EoO ~1 zn_;xm [o]
Igee 4adl piryswhan " uaAsis 1 Jo uolsodaq - 9 Yqixa O

. [Wi'2 3ad] wodey Hodxa BiaqunN - g ¥awg ©

[NE'e 3ac doyssiiopm BuispiaApy ss07 WBeM D14 - P UqUX3 O

[WE 40d] poday pedx3 sizer - € A o

BiszlL 20d) sizely [PBUoIN 40 uopisodeq - 2 waux3 ©

[opE Jad] uonenuelsqns pue Buueap Buispaapy U0 PIOSSY B Bupyng suQ xipuaddy - { RT3 ©

[W1 1 Sad] 8sed si U anss

1e sjuRLISSIBAPY BU Ag panduy Apabaily sWed aAold 0} SiBAjEUY jeloed, JO s J0 U0 SBYBY apnpRld o} SWwi W UOROW
Bioco Acd) sizeiN 19ewIN 10 uoysodaq - ZUQMx3 ©

IAE A0d) podey pedxa sizely - | iaixa o

[yz2v SQd] sizei 1BeUdlN 10 poday padxa) axis O} USROW sjuepuodsay

[eaE 4adl pleyswAsH “H UsABIS Q10 uopsodad - £ Wqipa ©

[We"S J0d) dousiiops BuisBIenpy 8507 uBlepM D14 - ZHAuXa ©

b2 2Qcil Hoday Hodxa Blaqun - | Haka 0

(51426 ad] Biaguni 81039 Jo yoday Hadxz ajMS 0} UORON Swapucdsay

: (51506 4Qdl (e jo wnpuelowsi pejelodicol

- LI SsaRoeld 10 Y Jjelun fo§ junod Auy uo ssuopiied 0} aslanpy uoisieaqd Aletuung [BRe 104 UOROW Sjuapuodsay

' ’ bigez u_Dna.EmEmEm,‘ pue uonendys Buyjiy Jo @0NCN Sjuspuodsey

[ELE Jadl seotiosld Jo Sy BN 10} junog Auy uo Jeuoiiied O

eslenpy Uojspaq KAieuung [Bpsd Joj UoHOW Suapuodsay jo poddng U sjoed peindsipun jo jusLiaiels ojesedag .B:o.u:on_mmm

[wez 1 2adl senpauds uojeuluess|(q ®
{e/ 4ad) s19ling uoiejuelsans Wigd |
Bissz

1adl (2002 'z 990 pessisibay) DT XIEARD 10} JusiIpuBHLYY JO SefolY pue uopezueBio Jo SeRlIV aly jo AdoD psjiey »
[NSL 0} Jadl (2002 ‘82 a0 sy) SajoN pue }eayS BoUB[EH PaUIqWO] =

[N22Z) Qd] Hodey pedxg Biequn W PSI0 SUBWIN0Q

D11z 4ad] Q'ud ‘BrequnN Aaioes §o Lopeseiad

[WEL 0L 4Qd] podey uadx3 szeig U P gjuawnooq

[yeZ 4Qd] Q'ud ‘Iz "6 19BUDIN 40 UoREIEP3A

[NED'E 2l LBalE|ped ot SieHalBIy |BUCROIDI

bieLg 4dd] updoiden Joj sjeusiep (eualjowinid
[z b Q] xauouy Jo} SELIBIN jeuOROwIold

DBive6 4ad] 180 Bujueperd Aunun 1o} siepelEN |edopowald

W12 Sadl 199 Bumno 1o} SiIBUEIRIN [(BUOROWIC.IH

ez v 4ad] uleuusq 10} sjaHalB| [BUOJOMOI

foFeasay oised JO JPEIN o Ul



co0T/V/t

LY 30 y oBed

AL 01T fqe e NI\ /218

gooz ‘gl Asenuep

[yoo Jad] uossed
Kistuwng oy suonoy o) sosuodsay puB LOISRAQ AlBLIWING 10} suoyopy Slid 0} euilL J0 LoIsURX 10} uopo Jujop BuBuel) JBRID &
Iyoze 2ad] usies yedxz Bunsal Sjuspupdsay wall juewnooc & jaduio o} UCHO $185Unod Jupediuog uo JBpIO @

5002 ‘61 fusnuer

[6'S) ad) pawsanbey uoistoed pue Buysug paypadx3 - Jaliad 1oW0O pue suofioues
10} pue sasselli padxg sJsuoniad s8 playswiap uaadls Hid pue |9)03 Heqoy 14 oxuIS 0} ucpoi fouaBlews Suepuodsay e

gooz ‘£z Aenuef

W2y 2adl
(meT Jo wnpuslowdiN pejaradioauy i) UOISEIIILOD aly) 0} LONESYINBD 104 "anBLLIBYY el) uj Jo ‘pJepuRIS LB0USpIAZ OURUSPS
ajqeyay ¢ Wejeduo), 8 JoUORAad JO AUPIBA UO 1BUORNSd O} dS1aApY UCISE30 feuiwng [Elied 10} UCHOW Spuepuodsay e
{segs dad] uoispad AlRWIWNG [BI¥Bd J0j UCOW 1O poddng U] syed pajndsipun 40 UBWAlES ajesedag sjuepucdsey e
[Mavez dadl enssi suinus O] S| 8181 ], PUSII0D sjuepuiodsay LA O} 81084 {eusiE| 10 JUBWAIEIS aspuon e
[wz'z dadl spine juswaiddng Keteia - 0l Jamxa
weze dad) Hodoy SiLp J0 UOISIBA oju0i}09]3 10} 810N Kiojeue(dxa - 6 WAlUXa
[NL°} Jadl BulsiuaApY pood Lo Juswwejeys Aoljod jusiusoiojz - 8 naux3
bi2sz Jad] sbut sjqiiuel pue sjeuaiel AIEJUSLINDO(] JO UORINPOld 104 }sanbay 1Siid §j2suncd wedwod - 2 #Gixs
[iGoE Jad] preuswiAsH ™ USASIS *a jo uopysodaq - g HAIPI
BioPe 20d] uorenuelsang pue Bujueely Sujsiianpy uo plossy  Buip|ing U0 xjpueddy - § #GiLpA
[621 A0l SiZeW [9BUdIN Jo uolsodad - ¥ naupa
[NE Jad] podey Pedxa sizei - € a3
[Nb-Z A0} Hodat Hodxd BiaqunN -2 HAIUXI
. ‘ WE'e 4ad] doussisoan Buiseapy ss0 WBEAA D1 - L AU
Bioi |l 4ad] uoisea Aeuaung [epied 40} UORO JO poddng ul suquyx3 jo wmnjpuadwod sjuyepuodsay e
1ad] 8507 B .,_muzsmn:w... 10 pidey, Jo suelg AsAuns UOHSSAD. Uf SjUSWAsIBARY S Je1 L UOIHesaY auj ‘Wl mm%wz%._m )
"uodpy pesjueld sl jeyl uopeba)y A1aa] 03 prebail M 1BUOIIAa 0} 9S18APY UDisia(d Aelng je1ued o} Uoiio Ssiuspuocdsay e

OOOOOOOOOD

6007 ‘gg Aenuep

[Wz'z 2ad] apind juswaiddng Aejelq - 0} ¥AIX ©
{nez-e 4adl 30day S{4} JO UOISIBA ouniosfa o} eloN Aojeueidx3 - g #axa O

YjoTeasay 0Isee JO 1HeIN O U1



c00Z/Y/E

L1 3o g °88d

LR FONs[qe K A NIV U/-2T5

4ad] _mn_s._oo 0} UOJIOA §jasuncd Jujeidiio) ot asuodsay ol 0} aullj pueN3 0} UoROJA PepuaiLy pesaddouq) Sluepuodsay e
$00Z ‘9l 1equiedad

bzl Jadl 8o ebsjjnud E.nEoo 0} uojloiy m._m.mcsoo wigidwiod o} Ajdey Siuapuodsay e

y00z '0Z Jequiadad

D991 4Qd] Sueunaog SLUE0S sousiven hadxa Buidigsal
Swepuodsey J0 uanonpold jeduind o} UOO §SSUN0D juejduo) o} ssuodsoy oj14 0} sw ] pueixa ot uonop pesoddoup e

$002 ‘22 Jequisdaq

: [welz 4ad)
saiojeBalaL| 6] SIAamSUY pue sjuawnoo( jo uogjanpoid jedwod o} UOJIO}N 8488UNOD eidwiog 0} uopsoddQ Siuapuodsay e

y002 ‘£ laquiednd

[se8 JQd] sauojetolsiul 0} slamsuy
puEe sjepajeiN Aiejuaiunood Jo Uolanpold {edwioD o} UORON s)esUna) ejdwod o} uojseddQ peroalicd Bugjid Jo 80lION @

[wee'| 4ad) (peauod)
soltojefaliaiu) O} siemsUy pus s)uaILnoo( 40 LoNanpald jadwios 0} UojolN 8,55UN00 eidwod 0} uopisoddo Sjuopuodsay] e

o0z ‘L2 Jequedsd
Mess sad] jedwo) 0} Uono glosuned eidwo) o asuodsey el 0} Sl L pualxd 0} uopon pasoddoun pUoses Sluspuodsay
fanegt dadl bol afajalid 9jelduio) & elid 0) alU|) jO uOISUSIXS J0j UORCW

pasaddotin 8,lpsunNcd weidwa) Bugues pue sBo sfajiad geidwo? teduiod 0} UOROW sjasunog weiducd funuels) JBpIO @
I8yMesz 2ad 1 sepojeBoueu| 0} sJamsuy pue sjUaINSO(] JO UGRANPAld jeduio) 0} UOPOA S18sUnad Wigjdwe va 1SpIO @

Y00z ‘62 toqueadsd

[iy8g 3Gl [edwoD 0} UCHON S1esunad Jpedwos o) tojsoddo Ul Wnpue.oLe s feq suua( juspuadsay

6002 ‘o Aenuep

. . Biovz 3adl uaspeq Aleunung Jo} SUORD|
o«mmmconmamvcmco_m_omn Kiewwung Joj SUCRO 3l 0) auli] 10 uojsuelx3a 10} oo Wiof Sluspuodsey pue |ssuUnod aEm_nEoﬁ .

yoreasay omEeg JO IREW 9 UT



c00T/¥/t

/170 go8ed

EE.HoEEuSanEnm%“Q\\ B L

yonz | sequiaded
bizva 2ad) e8P0 anjoalaid Jod UOHOW 5 jasunod ejdwod o} vopsoddo sjuopuodsey
$00Z ‘2 Joquedad
[wer' L Jad1 M- O s ©
[Wiy'z Jadl 4 -1 suaua o
wso's dadix-a suqux3 ©
[neo's 4adl gauoysfoueiu 0} siomsuy pue sfelaieiy Kmueinoo( Jo uopanpold fedwed ol uC[IOW S jesunad wejduio) o

002 ‘g tequadaQd

[w2-g dadl spaux3 ©
. bioor
1G] YBE'E 8alield J0 BINY Wi fidwo) tey sfio abajinid 40 Logonpasd Suapucdsay [edwod 0} UOROJy s4esunog iuejduoy ¢
$00Z ‘L aquiedaQ
[sized 20d] 2P0 SATOB]01d 10} UOHON pUODSS §,18SUR0D uiejduwoy o JepiQ &
y00zZ ‘6 Jaquessa

WLt Jad] wewnsoq SHB|og couame Jadxa pujAipsal Splepuodssy Jo uopanpold 1eduwiod o} uoRoA SIesUNcd Wiejduicy @
ez dad! sepojeBoLiy| 0} sismsuy puy sjgusiei figusumoo( j0 uojanpold jedwos o} unjoil 8,josunod wejdwo) e
o0z e} lequiadad

[MeelL 2ad) Bon efalirid sjeldwon slo e 8lid 01 auiLI0 uojsuielxa 10} UOoN pasaddoun sjesunad ysdwen e

oDz ‘v taquuaddd

[ 11 J0d] eduio) o} LojON sasunon neidwod aj asuodsay oj)4 0} ewll puspc] 0} UoROA pasoddoun syuepuodsay e

002 'q) Jequianad

Biott

oreasay olsed Jo JFRJAY O3 U]



S00Z/v/e

/Y Y0 /. 9387

JALE 30T Qe U X HANIV (/T8

[M12} 4Gd] "Gud ‘Aeimop 8 [Sleq
j0 poday padxz ey U Lo 108 s1anei Bupnaey yadey pedx] [ERNGSY 8pla0id O) pUS vadxa jeungex Aiuap) o esunod
jueidwioD Jo} pue “q'ud ‘kaimop “@ [BIUE( 10 jiodey yedx] apiAoid O} awi] JO uolsuBIXd Joj LORCIN pasoddoun Suapuodsay e

$00Z ‘€2 18qWaAON

[MzzL dQéd) suoissiupy 1o} 1sanbay] 1814 s\yoreessy ojseg 0} esuodsay jBiuswwalddng sasunad usjdwod e
o't 3cid] |edwoD 0} UOHOW SRIE833H aiseg 0} uonisoddO 8J9suUN0] wEjdwoe) @

pO0Z ‘YT JaqUISAON
[wze'} Jadl 6o aBapaid Jadodd _mnEo.o a} LOROIN S,j0IBasay Jsed oy uoiiseddo s)asunod wedwod
002 ‘92 19qLISAON
Doy J4Qdl
Bar} ebajiald tedald jadwon o} oo s,\pJeesay] ol6eR 0} uosaddQ s8sUNcH juejditon 0 89APS JO ojeoNa) pesjey

[5281 40d] seucieBasaju) j0 198 1S s jopue|pa)id Jepuodsey pus sauojeboua|
J0 198 IS4 s ABQ) Japuodsay o sesuodsey o|id ) st i JO uoisudxd 1o} uopap pesaddoun s,[@sunod wediod o

002 ‘62 JoqUAAON

W'y Sad] uelos "N saudimeT o Moday Hedx3 o

[511 4Qd] Weday padx3 [epnqey epiaid pus padxq [epngay Aipusp) o} [esUnod ie|ciiod 1o
puB "Q'id ‘AeIMOl °g [BIUEQ 0 yoday pedxs spirdid O} awil| jo uoisuapg 1o} UOUOA pesceddouf Bluapuodsay U0 13pJO S,V ©
D118} 3ad] [8dwo o) UoRoA PAILLL SHioJEasEY JISE] Bufusq s8pIO SV @

$007 ‘0¢ $oqWAAON

Ing 2 4Qdl sualssiwpy 10} sisanbey s,Ae9 swued spuodsaey o) ssuodsay SesUNad wedwo) e
Biese Jadl uohonpold 1) sjsanba} Jo 185 18l sAeg suueq juapuadsey o0} esundsay] g @sunod uejduin) e
Bieek 4adl
sjueLnaoq 0 LoRDNPoId I0} jsanbay 154 sepus|pai juapuodsay 8§ oid uepuodsay o} ssuadsay $|88UNCH weduiog e
BLLG) J0d] q'Ud ‘S0 "8 Jejued Jo Hoday
padx3) el ) YHo4 185 SISHEN fupngey poday padx3 [ERNqeY 8pjaoid pue padxz |epngey Auuop| 0} |asuncd ueidwo
10y pue "@'ud ‘AfeImo ‘g jelueq jo poday padxg aplaold 01 el Jo tojsueX 1o} uogo pasaddoun pueoes Sluapuodsey e
b1 1 404l 12dwo? a} UOROW YPNod S Ueasay ajseq Bugueld Joplo sV o
BMp JQdl tepus|pajid pue feo syepuodsey Aq pepunodaid sa|i0)ebouB)u}
10188 18)1] O} sesuodsey sjid 0} aull 0 UDISURIXT 104 UOLOW pasoddoun s,jesunc) iujeidwod fuguels) 2pIO SV @

[oTRasay OISeg JO JNEIN o Uf



S00T/Y/E

L1308 98ed

JALLH J0DTms[ QeI X AANT:- (/2T

o0 pue K18A008|0 s feg sjuueq juepuodsay 0} sasuodsay @|l4 01 elllt jo uojsueixd 10} UoRol [pajoeno)] sjesunod Mieduio) e
W60z 304} 6o abapug sedald [adwe)d o} uonopy S0 Yoreesay aised juapuodsay e

Y002 ‘Z} 19qUIBAON

€L Z 4ad] $opio BulnpaLes fpelD o) ‘aagewselly au Ui o AioAcosiq sjuepuodsed
LU O} J8PIO BARISI0Id 403 uonow S1esunc)d edwod 0} uogjiscddo Ul wnpueiowapy Aldey s,Aeg) sjuuaq Juepuodsay] o
iMESE 2Qdl 18piO BUinpeuss Aue]n 0) ‘aayBlIaly U Ut 40
fisAcosi(] Sjuepuadsey ¥p] 01 48pI0 eANoalold 10} LUOJO SBsunad juiEdwio) oy esuodssy sAsimopy ‘g 18weq juepuodsey| e

$002 'Sl JOUWAAON

Bispr 40d] 2O BUINpaLRS
Ayseip 0 "aanawISllY 8y Ul \o Klenoas|a Siuepucdsay YT 0 JBRIO BAPOB10)d Jay UORO §,25UNSYH wugjdias 0) sesuodsay
aAoadsay sAaimoly 18lUeq pue Aeg) spuusQ sjuapuodsay Jo uopdopy 0 840N 507171 igaojelone] albojeunaQ efenog
pue *o-1 ‘HodsennN “O T Ve 1expag-Uepl 011 SEnoyIe|BM oy Yo 'toseessy dised @
[2LZ 40d] [PdwoD 01 UOROH SHPIEBSSH ojseg o} puodsey 01 pue Aisanosiq
s fep spuuaq juepuodsay o) sesuodsay ejid 0} 8l | JO UOISUBIXT 104 UORON s)asunod ueidwag ol uogsaddp sepuodsey
[M9ge AGd] BPIO
Suynpeyas AUELD a) ‘sAjewwsly et U 110 fiencosiq] Sluspuodsed i 01 1210 6A08101d 10} HOROW S,0SUN0D JEIdUIoD
o) sesucdsay sAgoadsay s Aaimop 1eileq pue Aeg sjuuaQ ‘0T ‘sskojBioqe] aifopeusiag abeacg ‘011 ‘podseynn o011 ‘'vsn
1@voaquiEp) ‘0T ‘esnoyIsiEM "D’y 771 'yaseasay olsed sjuspuodsay o uodopy JO 890N s Japuejpau Juepuodsay 85 0ld ®

002 "9} JAQWSAON
NE'S 4ad] (sHaitpa pue) 18pI0 8AR38j0Id Jnj UORoY $]8suncg Juje|dwo] e
$002 ‘Q) JOUIBAON .

biavl Jadl
s1senbay Aleacasi( SJopuB|paiid juspucdsaj 0} puodsey o} alii] Jo LOSUSRE Ja} uopoW pesoddoun sasunod Wsdwe)

002 ‘8] JOquIDAON

. _ [yzal 3adl Jepio fugnpayag sy} AUBLD
0] aapBwelfy au Ut 40 K1ano0os)q Siuepuadsey] Juin ot 1epio BAjoajald 10} LORO S,J8SUNAy eidwog Bujdus 1opIO SV @

. B8 4ad] sisanbay K19A008)(1 S JepuB|psu-l juspuodsay pue ‘adwo) o} UOJOIN PIUL S4o1BEsSY JISE] juapuodsay]
sjsenbay Aaaoosia s A80 juspuodeay] 0} sasuodsay el QL BWL Jo uolsueIX3 ot SUOHO §,/a5UN0D JUBIWOY U0 18pI0 STV @

$00Z ‘2Z 124IAAON

no.aom.om a1seg JO ISNBJAL 903 U]



co0T/v/E

LT 30 6 2%ed

LT I0Sue R HANIV- (/T

$00Z ‘8T 104010

[e06 4Qd] sucissiwpy 10 jsenbay jsiid sAaimol g Puea 0} asuodsay 598UN0Y weidwiod o
[Wag'z Jadl sesuaied [BUOPIDPY sjuspuadsay) eiS o} uonop Bupuad Jo yaddng W 18l8 jeuawajddng sjasunoy jujeldwo] e

$00Z ‘62 4990120
ey dadl [edwo) 0} UDHOW puoosg sYoseassy ojsed juspuodesy 0} uopisoddQ wnpuRioWBY §j8sunod wiejdwed e
$002 '€ JoquiaroN

wv'e dadl sauoeBole] 40 18S PUCISS sesunog jufejdwod 0} asuodsay

INL2 Aad] 1dwioD 0} LORAN 80T ‘ynieasay Jiseg o
[Mo0v 4ad] ledwad ai ucpoW s\yareasay Jiseq Sukuaq 1epIC @

ivsa Jadl sesusied JEuanpPY [Siuapuodsey YIS 0} UOROIN §,85UN0D weidwon uc JBpIQ @
Bizee Jad] sayojebouaiu| jo 198 1844 s Aep) sjuusQq juapuodsay e

P00Z ‘v 12qUISAON
. I’ 4ad] epIo
m—.__.sumcuw fuel 0} ‘anjeulslly st} u) 10 Ausroo8|a suapuodsey it 0} 19pIQ BA[98]0Sd] 10} LOHOIN s esunoD Jujeiduod o

[M22€ 4Qd] SUCISSILPY 10} sjsenbey sesunad jugdwod e
fsigL} 2l 18AUI0D OL UOROI PUCOSS SoIesay J1S=8 U0 1BpIO @

$00Z ‘g 42qUIDAON

Aoapnos|q Siuspuodsed ywrj ol $ap10 dApoSiald 104 UCHO 8J3SUNAD wnejdwod ol esuadsey] paypedx3 m:_.:wv__uw_m_v._wmhnm .

00z '6 18qLUBAON

Bisby Aadl [ediued o) uoholy aynieasay olseq juspuodse
o} pue AiAcOsIQ m.>m0 sjuuag yuspuodsay 0 sasuadsay ajld 0.1 aul] jo uajsuexa 1o} HOHON S,195UN0D E_.m_nEoW_ '

$00Z ‘0 19qUIBAON

DizZ} 40d] [2dWoD 6} UOHOIA S,PIESSY OIS uspucdsay

ToTessay olseg JO JoNEIA o4} U1



CO0Z/v/t

L130 01 °8ed

AL IO R X E CININ /2T

$00Z 't} 4390390
[66 4a1d] Jepi0 pesodaid J Buipd o eOlloN @

#00Z ‘) 39001°0

[x68] 4ad) Aiercasid s fatmoly japuodsey 0} sasuodsay 3l ) Bwj1 Jo uolsUBiX] 103 UCROY pasoddouf) gesunog jugidwod ¢

[Me6e J0d) Auowisal paquasues | 3pirald O atu) ) Jo Juewabejuz Jo jsanbay e
$00Z ‘gl 1290130

BiLo Jadl esuodsey peypedxa Buunbey J6pI0 SV ©
iyl 4Qd] BUABN W PPOL IO uopetejpaq pue eousiseddy jo 3940N .
Moz Aad] Auowpsa] paguosuell opinoid O} sl o jawsBieu3 o} uoon Suepuodssy uo JapIO 8LV @

(e Jad) Buysyg fewsweddng
BuuspiO pue fdar-mg e aiid o} uD|SEjULID 10} ‘eABIISIY aygy w10 ewnbiy [&i0 10} 1sanbay .mev_._oamwx us JSpIQ SV ®

$00Z ‘8l 4990190

Dioge Jad]
jedwog o} Voo puoaas ey} joissy syl 0} puodsay 0} 8w ) Jo uojsuexa 1o} uchol pasoddQ pug ‘gasuse(l NS 0] UORON
Buipuad 0} peleRd jadwon o} uonay puadsg sjuepuoadsay jo SHEd o asuodsay] £e1g 01 uolioW pasaddQ sasunod Wedwod e

$00Z ‘12 4990320

Biszz 4ad) |editoD 0) UoioN puadag
B3 jo 150 BU) 0} puodsay o0} elll Jo UolsUaX3 1o} uooR pesoddp pue ‘sasuaad ayu1s o} uopol Bupusg oy pajelsy ledwo)
0] LOlJOIN PUCTIDS gjuapuodsay J0 sHed O} asuadsoy AeiS 0} UOROW S§eSunod wedwio) oy uoysaddo §,0T ‘uoreasey oleg e

¥002 ‘a2 1290300

[@MgL dad] [pduo) o) LeRow puooag sjuapliodsey o) puodsay 0} SIL
10 Uojsuajx3 403 pue [edwioD 0} UOHOR puadas Siuapuodsay jo sped O} esliodsay A81g 0} UCHOI S,j98UN0D wuejduio) Uo 18pi0 @

002 '02 12q0)20 .

[W} "z JQdl sesuayad BUoAiPPY sjuspundsay @4UIS 0} UOJON s, jesunog juizidwo Busoddo Jelig jEuswaddng sjuspuodssy e

YoTBosY olsed JO JRRIAl 94 UL




So0e/ViE

1Y 30 11 o8ed

AL T0NTUS QBN A NIV (/2T

BiSov 40d] uoRDB10T 10 200N ©
[4ggl Aad] sesuejaq [ELOHPPY suepuodsay
s31g O} Uojjoiy Buiptiad 01 uopizeddO sjuapuodsay 0} fiday yuqng 0} UoRCW sjesuno? jujeidiiod 0} LORIBJGO-LION JO BOHON @

0z ‘9} Jequiaydes

Pz 40d] ewli jo awabiews 10 jsanbey pajelndas o

Bivy J0d) sesusjeq [BUORBPY Sjuepuodssy]
ayus 01 UoHOW Bupuad 0} uopsoddo suepuodsey 0 Kiday ywqns ol UOJOA SjasUNad jueldwod By 18I0 ®
00T ‘12 Joquidldasg

a1} 4ad) jedwod o} UOROIN O3 uopsoddQ @)1 0} 8Ll jO uoistieyxd Joj UDHOIN pasaddou) 8,8sUN0s eduny

00z ‘ez Jequisydes

el Aadl sesusRd [eUCIIPPY. Siuepuodsay &3NS O LoROW O} Uepisoddo Sluapuadsey 0} Aiday 8,@8UN0D wedwed ®
00z ‘a2 1equisides

Diioy 4ad) Aiday-ing B alid o} un|ssjuliad 1o} .w%mc._mi 8ij) W 4o swnbuy 1e1Q 0} 1sanbay _mEmvconwmm .

i 007 ‘62 Joquiaydes

yovlL 3ad) Aiday-Ing B8 ejid 0} uojssilisd 40 sanbay sapuodsay o} uojeoddQ sjosunod Wieidwicd @

$00Z ‘1 3900300

Wz dad] edwad & uofioly sYoIeesay Jiseq O} uompisoddQ sesunch) wiedwos e

$00Z ‘P 18903100
B39 Aad] et so juswtsbiBiuz o) uopoW Juior Bunueln 1epi0 SV ©
002 ‘Z1 1840300

(w1 4ad] jedwied o} uolio puoges 5,07 ‘yesssy u_ma.m °

yorsasay olseg JO IOHEN S UL



S00T/¥/E

L1021 93ed

IR Lol

WLH Tonma[qesuTT HANI an-ey

biose (1] suoissjupy a3 jsenbey j8lld s, Yoreasay OISed 0} 8suodsay s asuncd iejdwon e
002 ‘2z ysnbny

ey Jadl seyuojefioueiul o} sasuodssy ey 0} S 10 uolsuejx3 10} UoHOW sjuspuodsey gupureig) lepiQ @
ULy dad] s 03 UOROW O asuodsay] ejl:§ O} 8w} 10 UOISUSIX 10} uogo Siuapuodsey} Supuelo JSpI0 ¢

pooz ‘0¢ ysnBny

. : . pLLoL
n_n_n_uwmwc&mo _mco_zvu< .mEm_u:onmmmmewB WO S)98UNGJ% juerdwod 0} asuodsoy o)1 0) ewil) pusixg o uolo peasby

002 ‘1 19qusydes

Bk 4ad] axuns ol Liopo 0} asucdsay siid o} Bull 0 uolsuelx3 1o} uonopy puocses sjuepuodsay Bupuzls) JaplQ @
poog ‘g Jequeides

[pzz 4ad] 1811 sselim Asupeld Suepuodsay

W'y 4ad} ledwog o} uofio 8.0T1 ‘yoJeasoy ajseq ®

fwe'L 40dl sesuaeq {euonippy sjuapuodsay s 0} UOROW S,[9sUn0D weidwad o} uopsoddo Sjuapuodsey e
[bigzz 04l SUoiSSiupy % jsonbey 15414 §.07T] Yoreasay dlsed ¢

yooz ‘6 sequsides

" Dles ad] uogoased Jo SANoN 83T 'yaigosoy oised juepuadsey e

¥00Z ‘0} Jequieidss

eps Aadl Jsesusjaq BUORPPY.
&gluspuodsey) eXHIS 0} uooy Buipuad 0} uopisoddO S)uepLindseyy 0} Aidey ugngs o) 8ABa7 JO) UOYO 8,(9suUno) we|due) e

yonZ ‘c) Joquiaidag
Dict Aqd) esuodsay pajipadad Bupmbay JepiO @

yooz ‘gL tequiaydes

T[oIBassy 0Ised JO Io1feIAl 9T U1



S00T/v/t

L1 30 €1 28.d

e e e T S e e o 4

L SonTme Qe AANT A//-=TH

g LE Q] sainsojasia femy Siuepuodsay o
$00Z “0) ysnbny

MEBZ 40d] 1epa0 Bulinpayas @
(3810 J0d] [BueiBi Aie0dsiql BuiaAos) JapI0 BANISI0Id @

002 ‘11 3snBNY

Iviozl Jadiswii e \uewsBIeuz joj }sanbay gjuepuodssy @

00z ‘Z) ISNBNY

Bize Jadl sapojeBousiul J0 188 B m..mw::oo ejdwod o} Aeo spus@ epuodsay Jo asuocdsey e
00z ‘9) IsnBny

W E=r4 "_n._n_u o0 o) uogojy pue [eaddy Aiainaoaiul 10} suojop Buiiuag Jepio ®

00z ‘L3 Isnbny

Byl 4Qd] salped-LoN 6} seusodgng LI O} pUB NBd U1 YsSBng 0} UORO[A} SJuspuodsay Uo J3pIg @
00z ‘8l Jsnbny

[N} Jadl UORO O} SJUBWILRERY c
[} 4Qdl Sasuajeq [BUOHPPY., Siepuadsay SIS 0} UOROW S,{8BURCD wediion e

po0z ‘02 1snbny

[Mzzl 3Qd] sejiciebonaiuy 0} casuorsay eji O aui J0 LO|SUSIXT 10§ UOROI §,[35UN0D el dwoD e

$00Z ‘¢2 ¥snbny

[Sioy 204} seuojebousiy] o} sasuodsay] ofl-} 0) &} jo uohsusix3 40 UOROJA 5,[32UN0D e dion Buguel 1BpIO @

$00¢ ‘52 1sniny

yoIeasay oISeg YO JORRIA T UY



S00Z/v/E

LT 30 ¢1 83ed

. Em.sumsuzﬁﬂcmmgé\aa

$00Z ‘8z Aine

1026 4Qd] Aeimol g [AUEQ Juspliodssy JO JIOMSUY &

: iLBE Jadl sepugipabid X (1w Wepuadsay Jo JOMSUY @

[gpb 5QdloT 'NvE Juopuedsay] 40 BSUBJ3(] J0 SPUNAID PUS lomsuy o

- biase 2ad1 OT1°'vSN 1ey0ag-UIP[Y uepuodsay Jo esuejaq 49 £pUNOJE) pUB JIMSUY @

Divee Jadi o1l ‘podsesinN juapuodsay Jo gsua)a( 40 spunoi puB 1BMSHY &

M2pe 20d) OT1 'seloEiae’ ojbojunaq abeos Juapuiodsay 10 esusya(] J0 SpUNaid pue Jamsuy o
biege 4ad) DT 'esnoleiEM 'O’ Juopiiodsey) jo GEUBJEQ JO SPURCID PUE JeMsuy ®

[1zsy dadl 9T ‘pseasay dised juepuodsay jo susjsa 40 SpUROIE) PUE IBMSUY @

Diese Aad] e suusq juspuodsay Jo IBMSUY @

£002 ‘o€ Ainr
[gE 0l aduaiejuog Bupesijaid U 19pIO
yooz ' zisnbny
) _ [si682 Aadl 2 yquxa o
Bigez a4l ¥auxa ©

ey Jad) uonesupsd 10
uofjo §.Jepueipapid juspuodsey 98 Old pue jgaddy Alojnoojieiu) 104 suofjol Siuspuodsay O} uopsoddQ s,jesunod jusidwod

$00z ‘¢ 3snbny
[yig2 JQd]) eaueseaddy JO [BMEIPUIAA 50 aoljoN

002 “g Jsnbny

(4885 4] semsojsia fau) 8 AeimoN 8 jBlE japuodsay e
D00} Hadl asueiesddy jo 8N suspuodsoy e

[igzz dad) asusieeddy jo 8ON Sluapucdsey e

[18¥ A0d] SInsos|q (Bl Sepuepalid [UoH JuepUodsaY
[igeL 404 sensojpsi@ fepiu) siuepuodsay e

Y002 ‘6 3snbny

yoreosey] aIseg JO JORBI 2 U1




S00T/¥/t

L1 30 Gy 98ed

e —— A it

WLH TouTmeqe I X EANIN A/ 1%

[yeg Jadl jueWES syueq SO B 1o} LOJOW Spapuodsay 0} unpjsoddQ s,iesunald jueidwad 0} Kidey suepuodsey e
[y )z Jad] ewes ep o} anea] 10} UOTOJN pUE JUSWBIEIS

ajuieq elojy e 103 SUOHON Siuapuodssy 0} uoyisoddo 828UNCD uieiduiod o} Ajday s Japuejpeid "M [1BUoNiN juspuodsey e

$00Z ‘¢l Anp

bieei dad) anueseaddy )o @d[ON Sluapuadsay ¢

¥00Z ‘sl Anp

el Jqd] sourieeddy Jo 80ION Siuapuodsay e
fygol 4adl suilio juawebiBluzg 0} 15onboy e

ooz ‘gl Ainp

pieog Hadl seed-uaN uo sBuBCdqNS Wi 0} PUB Hed uj ysenp o} Ucho Sjuspuodsay o
LY 2adl anustsaddy jo 8MON Ssiuepucdsay

piotz 4adl sajjdey ugns o) SUoUON Suepuodsey 0} uosoddo s,asuned jugdwoed o
$00Z ‘64 ANl

_ Msel d4ad] souetaaddy Jo 820N Suepuodsay o
Bizyez Aadl ssauspulied o sjoet] Joj JuiEdwo] 84l ssjuusi(] o) UojjolAl puB eIWBRS Ajiuyaq 8o B S0} suopeiy Buikueq JBpi0 @

yoaz ‘0z Ainp
M6y Jad] yaiessay ojseq Jo Jojewl 8l Ui unjsualx7] 10} uohoW Bupuelo JSpIQ @
yooz ‘2z fnr

(2080l [Baddy Koynoopajuy Ue 1o} ‘KjeAneLLel]Y 10 UOTECIHED 81 UOROW @
bigsz 4ad] [eeddy Aioinoapeju) Jo} UOHOW Suapuodsay weys) o

v00z ‘22 AIng

Iip6 4Qd) soueseaddy 4o 2ofoN Sjuapuodsay e
oy 40d] atnool ' usudels abpnf MET sAjenSmIWpY 0} e BuBissesy Japi0

ToTeasay oIseg JO JONEN 90 UL

L e s



S00T/¥/E

L1310 97 28ed

Jswele)s syuyeq 8lo

AL TO e eI X NIV U2

[aves 2ad! jujeiduwiod PAREISIUIWPY 3410 IX3L @

poog 9} unf

[axse Jad] 28pnr M8 aagessiuLpy Bugeufisaq BRIO ¢

| | 002 ‘¢z aung

Iymee Aad] aowueseaddy JO BN S4a8UN0D uigjdwod o

$00Z ‘52 eunf

Bisoe 4adl anueieaddy Jo 80[ON [8SUN0S sjuepuodsayl e

62 J0d] Wwatlisieis euuyad ol0Jy B 0} UOROYY Sjuapuodsayt @

[zt Jad) eouereaddy 10 850N JopUeIPSLL ) IBUDYI juepuodsal

bi0EZ 4Q1dl WewSIBIS SlULeq 10N B Jo} UORON BUE JSpujop JepUBIpep- 3 IURu juspuodsay @

¥00¢ ‘gz sunf

Bive Aadl asusieaddy jo 010N SjEsSuncd weidwoy
Bigos Jad) sseusyuleq Jo XoE1 10} ueidwion SS{WSIQ 03 UoNoN s epueipald ) 18R uspuodsay e

yooz ‘e Ainp
oY 20d] € wswuoely O
[MELZ 4ad] g uewyoely o
Ine'L dadls weuyoelly o
1659 40l Wweueie)s sjuyeq SI0N B 10 suofop sjuepuodsey 0} uomisoddp sesunod edwod &
yooz ‘s AIne
[385 40d) eouBsesddy 0 G0N SaSUNA] wyeidwo) e
yooz ‘21 fine

Bive Jadl
W & Joy UofoN Sluapuodaay 0 uopisoddp s,jasunod wnedwiog 0} Ajday NLgng o} uonow sluepuodsey e

Toleasay o1seg JO THEW ST U1 .

a0 L em—-



JALLH 30U qEEr NIV (LT

S00T/v/t

joyedsa vz | @310 ©1 | viod | ¥SH | Juiedwon B @jid | s18u0]6SRULIOT | n140ay | Aoflod Assalid :
w931 | SIaNO0Da | TUNOISSTHONOD { 1SAMLLINY | Tvindod | WOONSMAN { s38saNIsng | SYIWNSNOD | 3WOH
q00z ‘61 K1emqas ‘Kepines :pajepdn 3se
aseojoy) SMON @

[ame Jadl 1-v siquxa o

L130 L1 98] yoreasay oised Jo PRI 3 Ul



Exhibit 3



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
_OFI"ICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

TELEBRANDS CORP.,
a corporation,

)
)
)
%
TV SAVINGS, LLC, )
a limited Yiability company, and ) Docket No. 9313
) .
AJIT EHUBANI, ) PUBLIC DOCUMENT
individually and as president of )
Telebrands Corp. and sole member )
of TV Savings, LLC. )

)

COMPLAINT COUNSEL’S MOTION TO AMEND THEIR
TRIAL WITNESS LIST AND TO OBTAIN A SUBPOENA
AD TESTIF] CANDUM FOR THE SUBSTITUTE WITNESS
Pursuant To Paragraph 9 of the Court’s November 5, 2003 Scheduling Order, and RULE
3.34(a)(2) of the Federal Trade Commission’s RULES OF PRACTICE, Complaint Counsel
respectfully request the Court's permission t0 amend their trial witness list and substitute Mark
Golden for Jiez! Pineda as the jdentified testifying representative of Cyber City Te;,leservices, Lid
We respectfully request that the Court issue & subpoena to Mr. Golden so that he may be called to
testify in this matter.’
Complaint Connsel’s tria} witness list identified Jiezl Pineda as the representative of
Cyber Cit?Tclcschices, Ltd. who would testify at the hearing in this matter. In preparing to
serve this Court’s subpoena ad testificandum upon Cﬁu City Teleservices, Ltd., we have

Jeamed that Ms. Pineda now resides in the Phillipines. Complaint Coungel has ascertained from

M. Golden that hé resides in the United States and would be available to testify at the hearing.

Respondents’ counse] has not indicated whether they support this motion.



CERTIFICATE OF SERVICE

1 hereby certify that on this _‘Zﬁhday of April, 2004, 1 cansed Complaini Counsel's Motion
10 Amend their Trial Witness List and to Obtain o Subpoenas Ad Testificandim for the

Substitute Witness, including the proposed subpoena, 1o be fFled and served as follows:

(1)  the original and one (1) paper copY filed by hand delivery to:
Dopald S. Clark, Secretary '
Federal Trade Commission
600 Penn. Ave., N.W., Room H-159
Washington, D.C. 20580

(2) two(2)paper copies served by hand delivery to:
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Penn. Ave., N.W. Room B-112
‘Washington, D.C. 20580

(3)  one (1) paper copY by first class mail and one {1) electronic COPY via email to:
Edward F. Glynn, Jr-, Esq.
Theodore W. Atkinson, Esq.
VENABLELLP
575 Seventh St., N.W.
Washington, D.C. 20004
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. UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

TELEBRANDS CORF.,
a corporation,

a limited liability company, and ' Docket No. 9313

ANIT KHUBANL,
individually and as president of
Telebrands Corp. and sole member
of TV Savings, LLC.

)
)
)
;
TV SAVINGS, LLC, . )
%
y  PUBLIC DOCUMENT
)
)
)

)

COMPLAINT COUNSEL’S MOTION TO RECONSIDER
ORDER DENYING COMPLAINT COUNSEL’S MOTION TO
COMPEL. ORTO CERTIFY ORDER FOR INT ERLOCUTORY APPEAL

Compleint Counsel respectfulty request that this Court reconsider its February 25, 2004
Order Denying Complaint Counsel's Motion to Compel Production of Documents and Answers 1o
Interrogatories, and direct Respondents to produce the requested documments and information.

Tn the alternative, Complaint Counsel respectfully request {hat fhis Court determine that
{he aforementioped Order involves 2 controlling question of law or policy as to which there is
substantial ground for difference of opinjon and that subsequent review will be an inadequate
remedy, and certify to the Commission, with justification, this application for appeal.

The grounds in support of this motion are set forth in the accompanying Memorandum.

Dated: March 3, 2004 Respectfilly submitted,

Co (202) 326-2966
Walt OBS (202) 326-3319
Joshua 8. Millard  (202) 326-2454
Amy M. Lioyd (202) 326-2394
Division of Enforcement

Burean of Consumer Protection
Tederal Trade Commission

600 Permsylvania Avenue, N.W.
Washington, D.C. 20580



CERTIFICATE OF SERVICE

Y hereby certify that on this 3™ day of March, 2004, T cansed Complaint Counsel’s Motion
to Reconsider Order Denying Complaint Counsel s Motion 10 Compel, or 10 Certify Order for
Interloculory Appeal, inclnding the supporting memorandp, attachments, and proposed order,

%o be filed and sexved as follows:

(1) theoriginal and one (1) paper copY filed by hand delivery to:
Donald 8. Clark, Secretary
Federal Trade Commission
600 Pem. Ave., N-W., Room H-159
Washington, D.C. 20580

() two(2)pap= copies served by hand delivery to:
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Penm. Ave., N-W. Room H-112
Washington, D.C. 20580

(3)  one (1) paper copy by first class mail and one (1) electronic copy via email to:
Rdward F. Glynn, Jr., Esq. )
Theodore W. Atkinson, Esaq.
VENABLELLP
575 Seventh St., N-W.
Washington, D.C. 20004




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

TELEBRANDS CORP.,
a corporation,

)

)

)

g

TV SAVINGS, LLC, )
a limited liability company, and ) Docket No. 9313

. )

)

)

);

)

AJIT KHUBAN],
individually and as president of
Telebrands Corp. and sole member
of TV Savings, LLC.

PUBLIC DOCUMENT

)

COMPLAINT COUNSEL’S CURRENT ESTIMATE OF WITNESSES
QO BL LED D MING WE, G

Pursuant to Paragraph 18 of the November 5, 2003 Scheduling Oz'der, Complaint Counsel
respectfully submit this current estimate of witnesses to be called during the upcoming week of
the hearing, during our case-in-chief, based on our estimates for direct examination: and some
estimates provided by Respondents’ counsel for cross-examination. Complaint Counsel reserve
the right to call additional witnesses for rebuttal and to call witnesses listed on Respondents’
witness list, if necessary.

WITNESSES EXPECTED TO BE CALLED ON TUESDAY, MAY 4,2004
-Complaint Counsel currently anticipate that they will need to call the following witnesses
on Tuesday, May 4®. We will continue to communicate with Respondents’ counsel in the hope
of obteining stipulations that will obviate the need for these witness® testimony.
1. John W. Kirby
eBrands Commerce Group, LLC

10880 Wilshire Blvd., Suite 1850
Los Angeles, CA 90024



Respectfully submitted,

/sl

Connie Vecellio (202) 326-2966
Walter C. Gross (202) 326-3319
Joshua S. Millard  (202) 326-2454
Amy M. Lioyd (202) 326-2394
Division of Enforcement
Bureau of Consumer Protection
Fedeyal Trade Commission
600 Pennsylvania Avenue, N.W.

Dated: April 30, 2004 Washington, D.C. 20580

ERTIFICATE OF SERVI

I hereby certify that on this 30% day of April, 2004, 1 caused Complaint Counsel’s Current
Estimate of Witnesses to be Called During Upcoming Week of Hearing to bt filed and served as
follows:

(1)  the original and one (1) paper copy ﬁle_dbyhand delivery to:
Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave., N.W., Room H-159
Washington, D.C. 20580

(2)  two (2) papet copies served by hand delivery to:
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Perm. Ave., N.W, Room H-112
Washington, D.C. 20580

A(3)  one (1) paper copy by first class mail and one (1) electronic copy via email to:
Edward F. Glynn, Jr., Esq. . : '
Theodore W. Atkinson, Esq.
VENABLE LLP
575 Seventh St., N.W.
Washington, D.C. 20004

Js/ 3.8 Millard for
Connie Vecellio
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Pebruary 17,2003

lsshnelde oy erorimuez@fic.gov

Laureen Xapin, Esq.

Pivision of Enforcement

Bureay of Coxsumer Protection’
Pederal Trade Commission

600 Pennsylvanis Avenue, N.W. .
Waskington, D.C. 20580

Re:  Besic Research et ul., adv. FTC
Docket No. 9318

Dear Ms. Kapin:

1 am memorializing the telephone conversation We completed iate this

Commission's most recent, 2nd most serious, violation of the Court’s August 11, 2004 Protective

Order Governing Discovery. This aftzrmoon, while reviewi of the

Basic Research case, my staff discovered that the Comutissio

number of my clients’ attomey " s-eyes only and j

finanoial inforration. The Commission has already edited the web-index to these documents, an
edited index and it 18

ot that we deem an siterapted spoliation; powever, we Kept 2 copy of the un
guite clear froru this document thet 2 -wholesale violatien of the Protoctive Order has gocarred.

A copy of that pre-edit index 18 attachcld.
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Laureen Kapin, Est- . '
Divizion of Enforcement ) -
Butesn of Conswmet Profection

Pederal Trads Comntission

FPehtuiicy 17, 2005

Ppgo 2

< 1 snfrmed you that we do ot want to act ptecipitously and deom it appropriate thet we give the
Commission 8 full opporfubity 10 account for today’s events. Accordingly, We request by close
B of husiness fomoTrow the following inihrqlaﬁon: '

' 1 Afull inventory of the confidential information that be Commission posted on the
\ iternet; ’ .
2. A represcntation 25 & how long said confidential information wes on the Intenet;
l. 3. 4 full explanation 88 1o how this conﬁdenﬁail infurmntl‘ ion came to be posted on the
Commission's web st ’ -
1 . : .
i 4 ‘'The identity of the individuals #t the Commisgion wbo ar responsible for tis breach
i of the Protettive Orderand :
k ’ 3. A statcmentas O whether the Commission hus previnusly posted on itz web site other
Respondent's confidential jaformation that Wes ynder protective prder and if s, how *
) many tines.
Additionally, in an effort to deteymine the identity of third parties who may have accessed or
downloaded ™Y sients’ confidential information from o Commission’s web site, We raquest
fiupt the Commission preserve aad fhereafier make available to us the following information:

1) All web server Jog files, including witbout ipmitation the transfer Jog, asicess 108, SFIOT
1 de the 1P address and/or DS nams of the

1og and referrer 30 These files will provi
rmation, the date and time of the request, the command

E]

B compuisr requestiog the info ,

- yequesting & web page (shown de “GET /fotats! cunantst'aiS.hhrll“). the protocol vsed
(ITTP/1.1), 0o cesult code and e size of the file st (og- 17811 bytes)., 2nd

file (which sbow who logged into the system and

2) The system security 10g OF wtmp
find out exactly who pulled out

when—iheso files will allow us o jdentify wsers 0
cliznts’ information off the FTC's gystem).

]
d
%
: The requested information. is very jmportant and must be pmﬂf\’cd jmmediately. It is comnmon
and dumped on 2 weeldy basis, and for a high-volume web server like
i immediate action, your offics

for these files o be FOMA%E:
the FIC's, it might even be daily. Th
d my clients will never be able 1o ack the
de seeret information.

will risk disa - )
identity of third parties who may now wrongfully possess my clients” ra
Therefore, t0 avoid groater s clients, the Commission must immediately comply with

thess requests.
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Laureen Kapiv, Esq.

.Di.. o

* Burem of-Consyter Protection

Federal Trade-Commission
Yebruary 17,2005 !
Page 3 )

1 spoke with you this evenisig about my rcqne.st for the teferenced computer fles and umphnﬂized
the need for iproediate action. You toid me that you would call you toth people this svening to
request that they immedintcly prEserve this i_nformuﬁon, : .

We also request that the Commission Pros=tve S mirror copy of the on-fine docket and document
Tinies in the Besic Regearch cRSS, which exdsted pefors this oni's edits, 50 WE may
accurately demonstrate 1o Tudge McGuire what was available 1o the genetal public on the

Intemet. .

, saying thet the Conmpission bas gravely gdamaged my clients-
1o justification -for, whet o occuped bere. We are simply shocked by
repeated and apparent i i co to the Cowt’s Protective Order and its Aipp
my clients' confidential information. '

Needless to 52y, MY clients reservé all claims and remedies they MY nave, both civil and/or
adminisirative, against the Commission and its staff for all damages mcurred.

There is absaluisly. ’
the Commission’s

It goes without
ant bandling of

PLEASE GOVERN YOURSELVES ACCDRDINGLY. '

_—

JD¥/me
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“Yoorem Xaplo -
«+Semior Atlorney

Plmet Dinlt

' Yebruary 18,2005 |

Feffrey D, Peldmem
' FeldmmGale, P.A.
. Miami Center, 19 Flots
201 Sonfh Bisonyne Blvd.
Miam, FL 331414322

VIA EMAIL

. -I;,e:

Bagic Research LLC et oLy Trocket No. 9318

DearMp Feddmen:, .. .. . - T T vt e

"This Jetter respunds to your letis of yesterdsy evening, Februaxy 17, conoerning fis posting of
patesials to the online dockst for the Basie Resegrchmsiter. )

L

e PO

. 14y regponse 15 mpoasseilly bntailed by fhe fot thet you have fled a related motion tnday, which
we heve to mBwer, and the fight fime jnterval (l.essﬂmnzdrhéum) inwhinhyunrqusstcd'mailt&ﬁpmﬂ-
More information may be availuble shorfly, after the federal holiday. - .

First Lwill espond briedly ¥ soras of the assertions in fhe first pege of your Jetter. The FIC
Senretary’s Offie called your offioe yesterday eftermoon fo exdc that R:_:sponde:nlx yeview
fhe online docket. As set forth in our Tesponse o your mpticn of today, by et time, Compleint Coutisel

staff from fhe

mgnizaﬁﬂmtmﬂainmtedalswmpomdmfhe.onﬁnedockaandhad e

that fhcy be

{eoved. "These dosuments were removed dhoxtly theresfisr, You presome that & Order violation hiss
oogured, but we fio ot kpow st prosent whether the oteerial was, in Sact, disclosed to any party not

covered by the Order.

 Your suggestion tht gur proxpt efforts to remove documents from the wehsits that ghould not
have basn posied copstitutes aiterpted gpoliation of evidenoe i5 vnldnd, 0 gay the Jeast—like you, we,
1o, printed & copy of the jre-existing index g preserve the record. Ceriminly

preferred that

fhe materisls rexmaim on-lins for adfitional time.

~you would not heve -

-
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‘Based on our inguities, we have deteteuined fhet the onlynon-public tnformation posted oo e
%MmComphhtCounud‘sMoﬁonﬁerﬁal&mmm

PTC website consisted of

Decision. The antual Motion and Stetemnant of Facts

posted to b website were fhe public versions of

thost doonments, Avcatingly, fue affected doouments would be:

SR -mﬁ,wmhmumdmunWadocmmf;and“aﬂntnéﬂequﬂnl}”;
:uqmstﬁmaﬁminﬁimwhinhyoumspnndﬂifnpubﬁﬂm

» Tixinbit 16, our oW

amlE_'ﬂ.,w}ﬂchuadapodﬁon ; tsﬂ:ntwahmmmeﬂihéﬂgbt

contests of the product adivertisements; and

recits
Pighibit45, dissemination gohsdules Jor puhﬁnly-advarﬁﬂﬁpmﬂum.

. mmﬁnnsd,thismmdalwasposmdfora

website oncs it came o 00T

informeation designetod as non-public od fhe website.

ptesﬂ"w fhe evidentiary reoord
‘wio rosy have sccessed thie mmaterial. FTC staff art en

We mdn:smndﬁ:atynu.audyud cliensts svo distressed. Fleas

- ?E“Bbtﬂ)rﬂl’ﬁ dﬂﬂ'@'ﬁ!ﬁiﬁ’yﬁﬁ'ﬁﬁﬁ‘p‘ﬁ af 1hddy; Complaiit 'Cﬁ'ﬂﬁé'ﬁl'ﬁ'ﬁm'shps'”—"ﬁ "
and, to the fullest extent possible, etermins the identity of third parties
geeed in dp'mgﬂﬁsmsw. . ) :

ghort amomt of time, and was pxo withdrawn from the
sttention. We gre aware ofno ayidonoe st FTC staff hmve pasted a0¥ othet

e mderstand that we.are distressed

at s torn of events &8 well Eowever, fhe faaw.notyomagmmpEMS. conirol whether your olients
have suffered the demage fhed you supgest. We will copiact you on Tuesday o disouss what further steps
may be talen o pdress tiis ’ :
" Sinoerely, .
Atterney, Division of Enforcement
copies to: . ) . . .
Richerd D, Bushidge, Esg. Stegiben B. Nagin, Bsq Mitchell Fripdlmnder Romald Price, Esg-
215 5, State Bt, 51.920 3225 Avintion Ave. 3°FL 542 W. HarolGatty Dr. 340 Broadway Gtz
‘Salt Lales City UT B4111 Niami, FL 33133.4741  S1G T B4L16 gc'ﬂastBroadway
 UT B4111



