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UNITED STATES OF AMERICA ca_ -

FEDERAL TRADE COMMISSION

)
In the Matter of )'
EVANSTON NORTHWESTERN HEALTHCARE )
CORPORATION i , ) ‘Docket No 9315 -
~and I o ' ) Honorable Stephen J. McGuire
. . . N - : - V . ) . ) )
ENH MEDICAL GROUP, INC., )
Respondents: )

N ON-PARTY UNICARE’S RENEWED MOTION FOR IN CAMERA TREATMENT
' .OF CERTAIN DESIGNATED HEARING EXHIBITS S

-Non-Party UniCare Health Plans of the Midwest, UniCare Health_ Insurance Company of |

the Midwest, and UniCare Life & Health Insurance Company (“Uanare”) hereby files its
: Renewed 'Motion for Inl Calmera,.Treatme_nt of (_Jertain-. Hearing'-E)ghibits 't.hat : 'Evansten.
vNo'rthwestern Healthcare Corporation and EHN Medical ‘Group, Inc. (“Respondents”) and the
Federal Trade Commission (“FTC”) have designated for possible introduction in the
. administrative trial in this matter. . Each of “these . documents ‘was treated by UniCare ‘as
, “Conﬁdential ,Dis‘cevery.'Material’_’_ or, “Restricted Conﬁdentiat Discoyery Material” in

: . accordance Wrth -the terrns of the Proteétive Order Geverning-Diseovery Material entered by
Stephen J McGulre Ch1ef Admlnlstratlve Law Judge ‘on March 24, 2004 UnlCare respectfully

| 'lrequests that the Admlnlstratrve Law Judge enter an Order pursuant to Rule 3 45(b) of the'-

j N - F ederal Trade Commlssron Rules of Practlce 16 C.F.R § 3.45(b) . gra-ntlng in camera 'treatment ;

| . as dlscussed below for perrods of time rangmg from no less than ﬁve (5) years to no. less than )

y ten ( 10) years (w1th 1ndeﬁn1te protectlon afforded to two 1ntemal memoranda) to the documents ‘
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listed -in 'Exhibit 1 attached to_thls hdotion and the propose.d Order. -The documents are secret and
‘mat_erial to UniCare’s on-going and future business, publ‘.ic disclosure of .wh.ich would harm
UmCare In support of this Motlon UniCare respectfully refers the Court to the accompanylng
| R Declaration of Lenore Holt—Darcy and states as follows
: I ' 'Introd_uctlou

,A,d_escri‘pti:on‘of each do_cument' identiﬁed by Complaint- Oounsel and counsel for
' Respondents_as potential trial ‘exhibits for which UniCare seeks in camera treatment i's.attach‘ed
’ hereto as Exhibit 1. (The_ documents themselves are submitted in a‘separate version of"Exhibit 1.
'Afor in camera rev1ew) Each of the subject documents was treated as. “Conﬁdentlal Drscovery ,
Material” or “Restrrcted Conﬁdentlal Drscovery Materlal”.underthe March 24, 2004 Protectrve .
.Order Govemmg Drscovery Materlal (“Protectwe Order”) entered by Stephen J. McGu1re Chlef '
Administrative Law Judge.! The mformatron contained in these documents is secret
: commercrally sens1t1ve | and = material to Un1Care s .current and prospectlve business.
Accordmgly, Uanare respectfully requests “that the Admlmstratrve Law Judge enter an Order
pursuant to Section 3.45(b) of the Federal Trade Commission Rules of Practice, 16 C.F.R. §
3.45(b), grantmg in camera treatment to the de31gnated contracts and correspondence for a
‘perrod of time rangmg from no less than five (5) years to 1o less than ten (10) years and.
protectlng two internal memOranda for an indeﬁnite.periOd of' time. (The tlmel perrod of

" protection requested for each specific document is discussed in det’a'il herein).

= Each of the documents at issue were originally produced to the FTC in response to its mvestrgatrve subpoena as

" “Confidential Discovery Material” under the Protective Order and/or were subsequently produced to the .
Respondents, during the discovery proceedings of the above- captioned matter and marked as either “Conﬁdentlal” or
“Restricted Conﬁdentral Attorney Eyes Only” in accordance with the terms of the Protectlve Order



L Standard for In Camera Treatment

Materials merit in camera tr'eatment when thelr public disclosure of the documents “will
Areisult-'i'n ‘a clearly -de’ﬁne'd. serious'injur'y to the person or .corporatlon whose re'cord.s-.are' -
. 1nvolved ? H P. Hood & Som’ Inc., 58 F T.C. 1184 1188 (1961). Such serious 1n]ury can be
establrshed by showrng that the 1nformatron at Issue is “sufﬁcrently secret and sufﬁcrently '
materral to the appllcant ] busmess that drsclosure would result in serious. competltrve mjury
In.re General Foods Corp 95 F.T. C 352 355 (1980) In the Matter of Brzstol Meyers Co., 90
| | F T C. 455 456 (1977) The followmg factors should be werghed in consrdermg both secrecy
' and matertalrty: (1) the -extent to which the 1,nformat10n 1s known outsrde the appllcant s . R
busmess (2) the extent to Wthh the 1nformat1on is known by employees and others 1nvolved in
.the applrcant S busmess 3) the extent of measures taken by the appllcant to guard the secrecy of
the information; (4) the value of the information fo the appllcant and its competltors (5) the
. amount of effort or money expended by the.'apphcan‘t in developmg the mforrnatron and (6) the
ease or difficulty with which the information could be properly acquired or duplicated by others.

In the Matter of Brtstol Meyers Co 90 F.T. C at 456

A showmg of injury may consist of extrrnsrc evrdence or, in certam 1nstances may be AR

1nferred from the nature of the documents themselves In the Matter of E.I Dupont de Nemours ‘
& Co 97 F T.C. 116 (1981) Admlmstratlve law Judges have broad dlscretlon in applylng these
factors to determlne whether 1nformat10n warrants in camera treatment See Inre General F oods |
- '.: Corp 95 F. T C 352 (1980) Moreover the Commlss1on has stated that a request for in camera B
_treatment by a non—party company to the FTC proceedlng (such as. Uanare) should be glven

e ‘special sollcrtude In re Crown Cork & Seal Co 71 F.T.C. 1714 (1967) (“[P]etltroner ] plea "



warrants spec1al sohcltude com1ng as 1t does from a thlrd party bystander in no way myolved in
the proceedlngs whose records if in camera treatment is denied, w1ll be open to the scrutiny of
its competltors”) accord Kaiser Aluminum & Chemical Corp., 103 F.T.C. 500 (1984) (requests
for in camera treatment by th1rd parties should be glven spec1al solrcrtude because as a policy
mat."ter_,‘ such treatment encourages the third party-to_ cooperate with future adjudicative dis_covery’ '

| reqUests)v.

I .. The UniCare Docnments M..eet. the.S_tandard'for In Camera Treatm'ent
' The documents for whieh UniCar’e seeks in cdmera treatment relate -almo'st'exclusively'to'
_ one of the most critical and commercmlly senSItlye aspects of UmCare s busmess -the 1 prrces and' N
terms on whlch Unr'Care c‘_ontracts-for healthcare _SCI’YtCCS ‘for 1ts memb'ers Spe01ﬁcally, the |
documents at. issue consist of '1'). contracts with various healthcare providers in the Chiéago‘
‘metropolitan Varea, including Evanston Northwestem Healthcare, as well as in» other Itlrnois
markets; 2) correspondence regarding the terms of such contracts, and 3) internal documents and _
assessments .con-.cerning the contracts. The informatron contained in the docnments is the very
foundation of UniCare’s business and is precisely the type of material that the Protective Order
recognized as highly confidential and deserying of protection from disclosure. The contracts
themselves, of course, are the p_rodnct of neg.otiatiohs ioyer extende:d periods of timeand reftect
the .‘contra'cting' strategies-, frnancial-rnodelrng, and; _actnarial analysis invested by :UniCare into its
'con'tr'act_ual_' _relationshins with- its ‘.pro'vi‘d.ers.2 ' Indeed, nnder the Illinois Insurance Code, an
’ insurer” or HMO"s fee arra'ng'ements or Capitation' ‘schedule are 'co'nsidéred‘ conﬁdential}

: proprretary and trade secret 1nformat10n pursuant to the 1111n01s Trade Secrets Act Sce 215 ILCS'

_5/368b(b) and 765 ILCS 1065/1 et seq.

* 2 These contracts include 'c'ontrac'ts' between héalthcare providers in Illinois-and UniCare’s predecessor comipanies.

_-"UniCare assumed the relevant.business of-these entities, including Rush Prudential HMO, Rush Prudential Insurance
Company, Anchor and others identified in the contracts listed i in Exhlblt 1. )



S.imilarly, the' correspondence and intemal documentation reﬂect proposed contract terms-
as well as the terms upon which agreement was ultimately reached. These records reveal not
~only the contract terms themselves, but also the negotiating and pricing strategies employed by
‘UniCare. In the same manner as the contracts themselves, these docum_ents contain confidential
and proprietary information, the public .disclosure_.of vvhich would result in material.har'r_n to g
UniCare.' ' | |

Each of the subject documents has been marntamed mternally by UniCare in a
conﬁdential manner, only being shared w1th those “individuals requlring knowledge of the '
.,inforrn_ation;contained within,the document. - The __1nformat1on was not,'_madefava'ilable to .
" UniCare’s competitors or other outside persons. As s-uch,__vvhen legally compelled. to -.produce the -
‘intormation.uhder .subpoena, the documents were treated .as “(-Ionﬁdential' .Discovery'l'\/laterial”
or “Restricted Confidential Discovery Material” in accordance with. the tefms of the Protective
Order.. .

As described in more detail in the Declaration of Lenore Holt-Darcy (attached hereto as
Exhibit 2), which Declaration is incorporated herein, these documents merit in camera treatment
because they are commercrally sensitive and highly confidential busmess 1nfonnatron relating to

the terms of Un1Care s contracts wrth prov1ders fee schedules and rates paid by }UmCare to
' - various provider groups for‘ healthcare services. -UniCare’s fee schedules and rate information '

' are v1tal to UniCare’s competltlve posmon and busmess strategy Un1Care has expended» '

thousands of hours of research and development 1mplement1ng methods by Wthh it analyzes and

values prov1der groups and determmes the rates it pays for phy51c1an servrces Furthermore to o

the extent the documents contam fee and rate schedules they clearly constitute “trade secrets -

under Se’ctiOn 368b of the Illinois Trade ‘Secrets Act as a-matter of law. 215 AILC,S 5/368b(b) .



(“The fee schedule, the capitation schedule, and the. network provider administration manual
constitute confidential, proprietary, and trade secret information and are subject to the provisions
of the Illinois Trade Secrets Act”)..

In addition;if di'sclosed to the public and to competitors of UniCare, this highiy sens'it-ive,‘
‘ cOnfidential,‘_and, proprietary. infoﬁnation would_éa_use serious competitive’injury to UniCare.
Speciﬁcaily, the disclosure of the suhject documents would reveal how UniCare evaluates ‘a'nd N
-compensates its various nrovider groups and how Uniéare determines the rates 'it p'ays 1'°or.
'healthcare services and the terms on which it contracts for sitch services - a process that
Un1Care has 1nvested many- man-hours over manv years to develop | Un1Care s efforts i In thls' '
regard .have allowed 11; to gam a comnetltive advantage in the marketplace and better service its
'members. The _public di_sclosure of any of this critically sensitive information would be highly |
detrimental to- UniCare as it would provide hoth the healthcare providers with whom UniCare
.does or may contrac,t and UniCare’s -competitors with sensitive pricing and contracting terms,
causing serious ano irreparable harm 'to UniCare and resulting in signiﬁcant los's of 'business
advantage. Were competitors to know with certainty the pricing and contract terms of UniCare’s
contracts with prov1ders UmCare s competitlon would gain an unfair advantage at UniCare’s
exnense At 'the same time UmCare would not have parallel 1nformat10n about its competitors
Moreover, heal_thcare .providers-armed with U_niCare’s pricing and contracting information couldv ;
"use it to their advantage 1n future .negotiations with UniCar'e. The dangers Of this type of o
' competltive 1nJury resulting from pubhc disclosure of s1m11ar contracts in the managed_ '
: healthcare context was prev1ously recogmzed by the court in In the Matter of Hoechst Marzori 4
Roussel Inc 2000 WL 33534760 (FTC)(October 4, 2000) (grantmg in.camera treatment tol

: managed healthcare prov1der contracts)



A .number of the contracts for Wthh Un1Care seeks in eamera treatment are current
contracts. (See Tab Nos. 2, 3 and 14 to the Exhlblts to this motion). For all of the reasons
discussed above, disclosure of these current contracts would cause serious competitive injury to
‘UmCare In addltlon Unléare seeks in camera protectlon for a select” number of recent
| contracts all of Wthh were entered 1nto between March of 1998 and September of 2000 (See_'. -'
-+ Tab Nos. 6, 7, 8‘, 10, 13 and 15). The .recent rate information and fee schedules contarned in
these contracts, even if -not current, would, if diselosed, pr'ovide a Sign'iﬁcant 'adv'antag.ge to
..UniC'ar'e’s .com:p'etitors Such ~'competitors oould extrapol'ate' current rates’ from- the }re'cent
: 1nformat10n agam glvmg them a distinct advantage not avallable to Un1Care Dlsclosure of sueh :
Arecent 1nformat10n could also hurt UmCares relatlonshlp with the providers wrth whom‘ it
contracts. Finally, in many cases a recent contract is made eurrent by simple amendment to rates
or discreet terms. The disclosure of a recent version of a contract; therefore, vrill allow
UniCare’s competitor to have access to current contract terms which UniCare maintains as -
conﬁdential'. | | | | |

1IV.  In Camera Treatment of the Contracts and Correspondence Should

Extend for a Period of Five (5) or Ten (10) Years While In Camera
Treatment of Internal Memoranda Should be Indefinite

‘As a non-party seeking in 'ca.me.ra. treatment for its eonﬁdentia-l-bu'siness. information,
UniCare’s request-shoul.d be treated with “s'pecial soli.citude."" In the Maﬁer of Kai;s?er-Alumirzum
&"Chenricval- Corporqtion,' 103 E;T_,Ci 500, 5000 (1984) V(order_.-direeting: in cqméra treatment for '
'.sa'les statisties over ﬁve years’ol:d). '-Reasona'ble periods of m catnera treatment eneourage non'-‘ -
partles to eooperate w1th future dlscovery requests in adjudrcatlve proceedlngs Id At great
; expense Un1Care has cooperated w1th the dlscovery demands of both partles to this case.“

~produe1ng thousands' of pages of documents and a witness for deposltlon. The subgect



documents haye been macte_ ayailahle for - use by Complaint co-un‘sel and Respondents in
accordance with the terms of the Protective Ortler. Disclosing documents containing Uanare’s
.highly confidential business infonnation.now vyill not materially promote the resolution of this -
' matter, nor will these 'docum‘ents lend .measurable nublic understandingv of these nroeeedings.

'The balance of interests clearly‘ favors in camera tr_eatment for the subjec_t documents. See In re. 4

' Brzstol-Myers 90 F. T C.at456. o
“For those contracts that are current (Tab Nos 2 3, and 14) (CX05080/UN000013 23;

'CX0591/UN000034-36' RX1030/WLPOO3128-3147) UmCare requests that in'camera treatment

. be mamtamed fora perlod of no less than ten (10) years For those contracts that are recent (Tab.

~ Nos. 6, 7,8, 10, 13 and 15) (RX0568/FTC-NB 110000124 140 RXOSIO/FTC NB 110000110-’ .

"1‘23; RX0811/FTC-NB-1 10000243-249; RXO690/WLPOO3029-303'1; RX0937/WLP000705-743; |
| .RX0321/WLP0028.90-2914),4 UniCare requests -that in camera treatment be.m'aintained for a-
_period of no less than ﬁve () years

© UniCare’s request that in camera treatment for these contracts be mamtamed for these
periods is reasonable in light of the commercial realities of the managed care industry. Provider
contracts typrcally continue in force for a number of years and are often renegotlated and_
.renewed w1th substant1a1 .1ncorporatlon of the terms of precedmg contracts The su_bject
' docume_nts themselyes e'stabltsh the frequency of amendments of such contracts and the duration -
of s_uch '(’:"ontracts.- Under _t;hese. circumstances;. it is _unc_ertain'as'to whe'n- the tiocu‘ments willno
longer reﬂec't currént."pricingand contract terms. .:M(')reover, the_‘marke't s such that even_'
drsclosure of terms of con’t_racts:no tonger in force'cre_a.tes an. unreasonab_le 'a_nd unnecessaryrlsk

- of .C_ompetitive harm to UniCare such that in camera treatrnent for a significant period of time. -



' .For the same reasons, UniCare also. seeks in camera treatrnent for‘ a r)eriod of time of ne

a less than five (5) years for that correspondence that discusses rate proposals or fee schedule
_ changes .(See Tab Nos. .9 11 and 12) (RXO682/WLP001518-1519' RXO722/WLP001716-1719'

_ “ RX0802/WLP001299 1300) ‘Such a perlod of protectlon is reasonable to 1nsure that the'
'-'. conﬁdentral nature of those commumcatlons 1s mamtamed durlng the. time that' the1r disclosure
| .could most harm Un1Care. . |

i FinaIly; UniCare seeks indeﬁnite protection for tWo internallmemoranda that discuss

| Un1Care s negotlatlng strategtes and contaln conﬁdent1al communlcatlons regardlng contract

negotratrons. ..(See Iab_No_s 1, 4 and 5) (CX00129/WLP000929 CX02203/WLP000823

- CSOS9"O:9/WLPOO(_)823 (duplieate)). The_se documents were d.rafted_ for internal use ronly. Absent
the subpoenas issued in this matter, they Wonld never have _been nrovided. te'any outsid'e party.
They contain discussidns about contract negotiations and reveal negotiating tactics that witl not

“go stale” or explre ? They were clearly prepared with the expectatlon that they would never be -
disclosed to third parties. Unlcare s interest in malntalnlng thelr conﬁdentlallty- is 4of crucial R
importance to its competitive position in the marketplace. In contrast, disclosure of these

:memoranda will nelther promote the resolution of th1s matter nor will 1t provide significant
understandlng to the- pubhc ‘For these reasons, Un1Care S 1ntemal memoranda should be'.
afferded indefinite in cainera treatment.

V. C‘onc-llusion o
Un1Care in endeavorlng to remaln comnetltlrle and prov1de superlor managed healthcare

A ._ services for its members has created certaln hlghly sensmve documents relatmg to the terms and

‘ prrces‘at whreh‘lt centracts'wnh provrders. Drsclosure of these ddcuments would. result in a'

‘clearly defined serious injury to UniCare. AccOrdrn‘gly,,for the reasons set forth abeve and in the



-Declaration of Lenore Holt-Darey, UniCare respectfully requests that this Court grant its motion

directing in camera treatment for the subject documents.

10



Donald A. Murday
Elizabeth G. Doolin

Respectfully submitted,

UNICARE HEALTH PLANS OF THE
MIDWEST, UNICARE HEALTH INSURANCE
COMPANY OF THE MIDWEST, and
UNICARE LIFE & HEALTH INSURANCE
COMPANY

Lt & ﬂoaﬁ

One of/Their Attorneys

CHITTENDEN, MURDAY & NOVOTNY LLC

303 West Madison Street, Suite 1400
Chicago, Illinois 60606
(312) 281-3600

O: \UN”I43\40>06 FTCU’LDGS\MOTIONFORINCAMERA(RE\E\VED) DOC
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[PUBLIC]
UNITED STATES OF AMERICA
. . FEDERAL TRADE COMMISSION

In the Matter of : )

' )
~ EVANSTON NORTHWESTERN HEALTHCARE ).
_CORPORATION : N ) Docket No 9315

and : : _ : ) Honorable Stephen J. McGuire -

)

ENH MEDICAL GROUP, INC )

Respondents ' )

: )

" ORDER GRANTING NON-PARTY UNICARE’S RENEWED MOTION
FOR N CAMERA TREATMENT OF CERFAIN DESIGNATED DOCUMENTS

Upon con51derat10n of Non- Party Un1Care s Renewed Motion for In Camera Treatment

“of Certain De51gnated Documents and the Declaratlon in support thereof it is hereby ORDERED .
that UniCare’s motion is GRANTED. - It 1s further ordered that the documents identified in
.' Exh1b1t 1 of UmCare s Renewed Motlon for In Camera Treatment of Certaln Desxgnated -
Documents are afforded in camera treatment as requested in the motion, as follows:

1) For a period of ﬁve (5) years for

RX0568- -
RX0810
RXO0811
RX0690
RX0937

- RX0321"

RX0682
RX0722

- RX0802 -,

- 2) For a period of ten- (1-0) years fOr
-CX05080 (UN000013 23)

© CX0591
- RX1030

12



3) For an indefinite period for:
CX00129
CX02203
CX05909

Dated:

The Honorable Stephen J, McGuire
Administrative Law Judge -

" 0AUN2143W40306-FTCPLDGS\MOTIONFORINCAMERA(RENEWED).DQC  *
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Exhibit 1

Exhibits Identified by Complaint Counsel

1719

Tab No. . | Trial Exhibit No. | Bates No. _Description
1 CX00129  ~ WLP000929  Memorandum of June 15, 2000 fo Lenore Holt-Darcy
' from Carol Peters re: Negotlatrons w1th ENH
2 CX05080 UN00001 3_:2'3 Partrcrpatmg Hosprtal Agreement between UniCare -
. ’ o - . Life. & Health Insurance Co., UniCare Health Plans of |.
the Midwest, Inc. and UniCare Health Insurance Co. of
the Midwest and Evanston Northwestern Healthcare -
dated 9/16/00 '
3. CX0591 UNOO(5034¥36 Exhibits to Contracts between UniCare and ENH
SRR ; reflecting charges for cardiac services
4 T CX02203 WLP000823 .UrnCare Internal Contracting Plan ‘for Evanston
‘ . ‘Northwestern Healthcare and ENH Medical Group
NOTE: Identrcal to CX05909
5 CX05909 WLP000823 UniCare Internal Contracting Plan for Evanston
‘ . Northwestern Healthcare and ENH Medical Group.
NOTE: Identical to CX02203
Documents Identified by Respondents
Tab No. | Trial Exhibit No. |  Bates No. Description
6 RX0568 FTC-NB- Participating Hospital Agreement between UniCare
110000124-140 and St. John’s Hospital dated 6/7/99
-7 RXO0810 ' FTC—NB- Particii)ating Hospital Agreement between UniCare.
: : 110000110-123 and-OSF Healthcare System dated 3/1/00
8 " RX0811 ' FTC-NB- Interlm Agreement between UniCare and Touchette
110000243-249 Reglonal Network dated 3/ 1/00 :
9 RX0682' WLP001518- Letter fromi Richard Wrrght of Provena Health to Shari -
‘ 1519 © A. Johnson of UniCare re: proposal of rates for.in-.
; ' patient and out-patrent services dated 11/24/99
10 RX0690 , WLP063 029- Interrm Agreement between Uanare and Doctors.
‘ : 3031 .Hosprtal dated 12/01/99 :
11 - RX0722 WLP:001716'- o Letter from. Richard Wrrght to Christine Stoll of
S . : UniCare re: proposed contract rates for Provena

Hospitals dated 12/29/99




12

13

14

RX0802

RX0937
RX1030

- RX0321

WLP001299-
1300

WLP000705-
- 743

: WLPOO31287 )

3147

- WLP002890-

2914

Letter from Richard Wright to Christine Stoll of
UniCare re: Provena’s termination of all agreements
with Rush Prudential effective 5/31/2000 dated
2/22/00, with attachment

Participating 'Hospifal Agree‘meht between UniCare

and Condell Medical Center dated 9/01/00

.Participating Hospital Agreement between UniCare

and Northwestern Memorial Hospital dated 2/1/2001-

- Hospital Participation Agreement between Rush

Prudential HMO, Inc., Rush Prudential Insurance .
Company and Loyola University Medical

’ 0:\UN2143\40306-FTC\PLDGS\EXHIBIT [(NEW).DOC

Center/Foster G. McGaw Hospital dated 3/1/98 - -




- [PUBLIC]

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of D ‘ S

)
EVAN STON NORTHWESTERN HEALTHCARE ) :
: CORPORATION o ' ) Docket No 9315
cand - , . , ) Honorable StephenJ McGuire
ENH MEDICAL GROUP, [NC )
' Respondents )

.. DECLARATION OF LENORE HOLT-DARCY _
IN SUPPORT OF NON-PARTY UNICARE’S RENEWED
MOTION FOR IN CAMERA TREATMENT OF CERTAIN
DESIGNATED HEARING EXHIBITS

: I; LENORE HOLT-DARCY, decla:e and state as follows:
Lo am"Re-gi_onal Vice—i?resioen‘c of Ne.tworkv Servi}c'es'. for UniCare. In this capacity,
I am responsible for provider contracting on behalf of UniCare entities in Illinois. |
2. I submit this declaration in support of non-party UniCare’s motion requesting in
_camera treatment of certain designated -hearing exhibits which were identified by Complaint
Acounsel and counsel for Respoodents Evanston Northwestern Healthcare Corporation and ENH
Medical Grouo; Inc. (hereinaﬁer'c011ec'tively referred fo'as “ENI-I”l or Respondenisj as po.tential-'.
trlal exhlblts UniCare produced this matenal durmg the 1n.1t1a1 mvestlgatory and later d1scovery :
: phases of the .above captloned matter. - The matenal mcludes contracts and other documentatlon_ .
ffrofn entitie's which' UniCare and its p_redecessors acqulre(.lr or assumed 1o.th.e'past.seyeral years:
| Each of- ﬁﬁe Adocun-lehts Aiden_tjﬁ'ed' ini"Attvachment} A to this deciafatio_n- contains serisifi{fe-and :

.conﬁdential material and/or infornﬁation that would result in competitive irijury..to .' UniCare

EXHIBIT




should it be ‘made public, Each document identified by UniCare as requiring in camera
treatment has been maintained internally by UniCare in a confidential manner, only being shared
with.those individuals requiring the knowledge contained within the document. Additio_nally,
o each‘-such'document has‘,lupon pro'duction"in thls case,'»been designatecl i‘Conﬁdentibf’ or :
‘4 ~“Restricted Conﬁdential,:'Attorney ’s“EyesA,Only "’,b pursuant to the .protective .o,r,der. governing.. ‘
' discovery material entered on‘March 2'.4,.2.004. o | | o
3.. - I have revieWed all of the. documents for which .Unicare seeks in camera
: -treatment. By virtue of my current posrtron at UniCare, I am famrlrar wrth the type -of -
1nformatron ‘contained in- the documents at issue. Based on my revrew of the documents; my: : :
knowledge of UniCare’s business and my familiarity with the conﬁdentiality protection afforded
thrs type of 1nformat10n by UniCare, it is my belref that disclosure of these documents to the .
.publrc to competitors of UniCare, and toiother provrders wrth which UniCare does busmess
would"ca'use serious;comp’etitive -injury':to UniCare. -

4. | Each of the documents 'identified in UniCare’s motion reQuesting in' camera
treatment of certain designated hearing exhibits and listed in Attachment A contains highly
sensmve rnformatron related to the pnces and terms at which UniCare contracts for healthcare
services, or the manner in which UniCare negotlates those prices and terms. The disclosure of
. an)i of this critically sensitive informati‘on ‘would be highly detrimental to UniCare as it would
| prouide both 'the I'healthcare prOviders witlr whom UniCare does or may-contract and Unicare’s
: édmpetitors with 's.ensitive pricing and'contr_acting‘terms, causing serious and irrepar‘able liarm to
i UnICare resultmg in srgnlﬁcant loss of business advantage |
5. : _ Documents .contarnrng 1nformat10n relevant to the prrces and terms at whrch

UniCare con_tracts for healthcare services are 1mportant to UniCare’s busmess, competrtlveness,t ‘



and profitability. Were a competitor to know with certainty_(as opposed to unveriﬁed belief) the
pricingv and contracting terms Aof UniCare, such a competitor would have gained an advantage at
the expense of .Uni.Care.‘ -Moreover,healthcare providers armed with:Unicare’s'pricing and
' contracting information could use it to their. advantage in bfuture negotiations ‘v_vvith'Unvi.Care.

‘6. © A number of the documents : for which UniC.are seeks in_cam.era-treatment are |
current 'contracts'between UniCare and'various'provi'ders. (See Tab Nos. 2, 3 and 14 to the
Exhibrts to Unicare’s Motion).As discussed below, the d‘isclosure of UniCare’s current rates, r.fee
schedules and contract terms would be hlghly detnmental to Un1Care Similarly, although some :
:addrtlonal contracts for which UnlCare seeks in.camera treatment are not current their dlsclosure ,
would also be highly' detrimental to UniCare. .These contracts (Tab Nos. 6, 7,8, IO,-13 and.15)
were all entered into between March of 1__998' and September. of 2000. The recent rate
‘information and fee schedules contained in those contracts could be used by UniCare’s
competltors to extrapolate Un1Care s current rate structures thus glvmg UmCare S competltors a
distinct advantage that UniCare would not possess Dlsclosure of these contracts would also hurt
UniCare’s relationships with providers by making puhlic information which UniCare agreed to
keep»conﬁdential. Finally, in many cases the contract 1anguage‘ of prior. contracts .car_ries over to
current contracts such that disclosure of prior contracts would allow UniCare’s competitors
access to contact terms ‘which UniCare mamtams as conﬁdentlal | |

77'- - Spemﬁcally, Comptalnt counsel has 1dent1ﬁed a number of documents for Wthh:
..V‘.UniCare seeks in camera‘protectron' | |
a. Exhrblt No. CX00129 (Tab No 1) is an 1ntema1 UmCare memorandum written to -

-me by Carol Peters one of the managers whom I superv1se in negotlahons w1th '

proyiders. The ‘m_emo ‘ drscusses_ in detall and comments upon~ contract



negotiations between UniCare and representatives of ENH, and inclucles details of
the negotiations of the ﬁoancial agreements between ENH and UniCare, as well
as UniCare’c ncgotiation strategies. Disclosore of this memo would reveal how
UnjCa_re analyzes and negotiates contrécts and ‘dctenr;ines: the: fates ic pays for
'ho"s,pital'z'md ph‘ysiciah serviccs. . Disclosure of this information could cciuse. i
se'ri.ous.'compet'itive injury 'to UniCare By vp'royiding its compctitofs .énd- providers
- with confidential infonnation concefning how UniCare conclucts ‘its contract
negotiations. |
A portlon of Exhibit No. CX05080 and all of Exhlblt No CX05091(Tab Nos. 2 .
and 3) consist of UniCare’s current contract with ENH ThlS contract contams
confidential terms, includlng fee structures and. rate 1nformat10f1, as lwell as
detailed contract terms which reveal the manner in which UniCare administers its
: _rclatlonshlp with prov1ders all of which UniCare, as dlscussed above con51ders

to be highly conﬁdentlal proprietary, and secret. As discussed above, disclosure

of these documents would result in irreparable competitive injury to UniCare.
, E_xhibit Nos. CX02203 and CX05909‘ (Tab Nos. 4 and 5) are identical copicg of is.
a contracting- plan -prepared by UniCare in .connection with .its contract .
: negotlatlons with ENH This document was prepared for internal use oniy The
) 1nformatlon contamed in- the contractmg plan is h1gh1y conﬁdentlal and‘
proorietary to UniCarc, ac 1t" outlmes ‘a spcmﬁc ncgotlatlon strategy for
_contracting with a provider. Dis_clo‘s‘ure, of 'UniC.are?'s cOntracting‘ plan to .

UniCare’s competitors, or other providers, would result in a serious competitive



-8.

disadvantage to UniCare, ‘as it would allow those entities access to UniCare’s

internal strategy for contract negotiation.

: Un.iCare-also- seeks in camera protection for the following documents identified .

byRespondents S o s o ' IR

-a.

- Exh1b1t No. RX0568- (Tab No. 6) 1s a recent contract (June 7, 1999) between -
'UmCare and St John’s Hospital in Spnngﬁeld Ill1no1s Th1s contract contams '
confidential terms, fee schedules, and rate information Wllich, for the reasons

~ discussed above, UniCare considers confidential, proprietary, and secret. Public

disclosure of tllese terms and fee schedules would result m .cornpetitiye.‘injur.y to
UniCare. }W’hile ‘this contract is not current, ‘its dlsclosure uvould still harm
UniCare by disclosing recent rates from which competitors could extr.apolatev
current rate structures. In addition, because this hospital is in a smaller market
(Springfield, Ilinois vs. Chicago, Illinois) its ‘disclosure could have an even
bigger negative impact for UniCare. |

Exhibit No. RX0810 (Tab No. 7) is a recent contract (March 1, 2000) between

UniCare and OSF Healthcare System in Peoria, Illinois. This contract contains,

- confidential terms, fee schedules, and rate information which, for the reasons

discussed aoove,' UniCare considers.conﬁdential,_.'proprietary,_and-secret. Public

disclosure of these terms and fee schedules would result in competitive inju_ry to
'UniCare. : While this contract is not 'current its di’sclos'ure would: still harm- -
" UniCare by dlsclosmg recent rates from which competltors could extrapolate '

4current rate structures. In add1t10n because this hospltal is in a smaller market



(Peoria, Illinois vs. Chicagc, Illinois) its‘disclosure could have an even bigger
negative impact for UniCare. | |
| - Exhibit No. RXOSll (Tab. No. 8)is a recent hrterim Agreem.ent (March 1, 2000)

hetW‘een"UniCare and Touchette..'Regional Netwcrk.- This contract ‘contains

conﬁdentlal terms, fee schedules and rate mformatron whlch for the reasons-'

" _ dlscussed above UmCare con81ders conﬁdentlal proprletary, and’ secret Public -
dlsclosure ef these terms and .fee s_chedules would_ result in competltrve injury to

' 'UniCare.- While ,th-is cont-ract 1s not current, its 'discllo'sure would still .harrn
- UniCare by-,disc’losing recen_t rates from which conrnetrtors? cc.uld extra_pclate_
‘ current rate structures .

Exhibits Nos. RX0682, RX0722 and RX0802 (Tab Nos 9, 11 and- 12) all
constitute confidential correspondence between UniCare and various providers
regardlng the terms and conditions. of the . contracts between UniCare and these |
providers. The letters shown at .Tab Nos. 9 and 11 1nc1ude speclﬁc rate pronosals |
or discuss changes in fee structure which UniCare considers to be highly
confidential. - The- letter shown at Tab No. 12 discuss specifics of the partiesf.
contract -negotiations,._ and- includes ‘as an~attachnrent an additional letter. that‘
discuss snecitic -r'atei_ncrease_s.and contract changes preposed. In all 'c_a'ses; the
~-l.e.tters discics_e ‘-,conﬁdentral_ 'comrnunica_ticns betvueen ‘Uni‘C‘are and these

_nroviders‘cencerning' the' terrns'and conditiens of'. their contracts w1th -_UniC;ar'e.
' Dlsclosure of thls 'info.r-.matidn 4which UniCare ~ considers’ and' ‘treats as
conﬁdentlal would result in competrtrve mjury to UnlCare should 1t fall 1n.to.the

: hands of its cOmpetitors or other providers.’



Exh1b1t No RXO69O (Tab No. 10) is a recent Interim Agreement (December 1
_ 1999) between Un1Care and Doctor’s Hospltal This contract contams
_ conﬁdent1al terms, fee schedules and rate 1nformat10n whlch for the reasons .-
discussed aboye, Un1C.are\ considers co”nﬁdennal, propnetary, ar__rd secret. Publlc" '
disclosure of 'these terms and fee.vs‘c.h.edules would result in competiti‘v_e injury to

UmCare "While this cbntra(:t is not current, its disclosure. would still harm

Un1Care by d1sclosmg recent rates from which competltors could extrapolate

. current rate structures. '

| -Exh1b1t No. RX0937 (Tab No. 13) is a recent contract (September 1, 2000) -
between Un1Care and Condell Med1ca1 Center in L1bertyv1lle lll1n01s This
contract contains conﬁdent1al. terms, fee schedules, and rate 1nformat1on which,
for the reasons discussed above, UniCare considers confidential, proprietary, and
secret.  Public disclosure of these terms and fee schedules would 4re‘sult .in. N
competitive injury'to UniCare. While this contract has been amended in part, the
majority of the contract terms shown at Tab No. 13 remain in effect. In addition,
its disclosure :would still harm UniCare by disclosing recent rates from which
competit_ors could extrapolate current rate structures. In addition,. because this
hospital is in a smaller market (Libertyi/ille Ilinois vs. Chicago,_lllinois) its
' d1sclosure could have an even brgger negat1ve 1mpact for Un1Care |
'Exhlblt No RX1031 (Tab No. 14) iIs a current contract (February l 2001) |
A between Unléare and Northwestern Memonal Hosp1ta1 in Ch1cago [llinois. Thls
j_contract contalns conﬁdent1a1 terms fee schedules and rate 1nformat10n wh1ch

~for the reasons discussed above, Un1Care cons1ders conﬁdent1a1, prop_ncta-ry, and



' sec_ret. Public disclosure of these terms and fee schedules would result in
'compet1t1ve injury to UniCare.

h o Exhiblt No. RXO321 (Tab No. 15) isa recent contract (March 1. 1998) between |
. UniCare's predecessor and Loyola »Univ'e_rs1ty Medical Center.‘ This contract
contains contiden‘tial terrns, fee sChedules, and -rate infonnation which, for the
reasons discussed above, UniCare considers conﬁdential,'nroprietar'y,. and secret.
‘Public disclosure of these terms and fee schedules would result 1n competitive
1nJury to UmCare Whlle this, contract is not current, its disclosure would still
harm Un1Care by dlsclosmg recent rates from which competltorsl could .

extrapolate current rate,structures; | |
9. Furthermore, the information contained in- the ei<hibits discussecl above_ is
essential to UniCare’s business and strategic planning, and its competitors’ use of such
information would directly harm UniCare. If this information were to be made public, UniCare’s
competitors could pinpoint the rates paid by UniCare to Various provider groups and could use
this information to specifically target and build relationships with such provider groups for their
own competitive gain, .restll-ting in serious competiti\_/e -harm to UniCare, Access -to this
information (whether current or recent) would also enable a competitor and other providers to
understand how UniCare evaluates the relative importance of various provider igroui)s to its -
'provider -network and therefore could be.used by cornpetitors and i)rox’}iders ».to <-U"ni('3are’s severe )
| compet1t1ve disadvantage Knowledge ~about | hoW_UniCare 'evaluates ~and corrioensates' its.
- ‘various prOV1der groups who are key to UmCares networks would arm . competltors and -
iprov1ders w1th 1nformation that strikes at the core of Un1Care s busmess ‘This Would have. an_'

’ 1mmed1ate and detnmental effect on UmCare s ab111ty to compete whlle Un1Care would enjoy



no similar advantage over its competitors, whose fee schedules and rates paid to its provider
groups would remain unknown to UniCare. |

10. The documents for vl/hich UniCare seeks in camera treatment are sensitive and
’ material to UniCafe’s bn'siness. com.petitivenes's.and proﬁtabilitsf. Disclosure of the information
contamed in these documents w111 result in loss of busmess advantage and serious ureparable
injury to’ UmCare E o | |

I declare under penalty of perjury, that the above statements are true and correct.

EXECUTED this 1st day.of February, 2005, in Chicago, Illinois.

/Wm &//f/ &/

"V {ENORE HOLT-DARCY/

SUBSCRIBED AND SWORN to

b;a(fore me this _/ _day of BSOS,
A , 2005. "OFFICIAL SEAL"

SUSAN C. MATANIC
Notary Pubhc State of lllinois

"~ Notary Public ~ \

0:\UN21 43\4030§~FI'C\PLDGS\DECLARA'ITIONOFHOLTDARCYZ.DOC



Attachment A

Exhibits Identified by Complaint Counsel

1 . CX00129 WLP000929  Memorandum of June 15, 2000 to Lenore Holt-Darcy
S : . from Carol Peters re: Negotlatlons wnth ENH :

2 ) CX05080 .UN000013-23 Partncnpatmg Hospltal Agreement between UniCare .

. o ~ R Life & Health Insurance Co., UniCare Health Plans of
the Midwest, Inc. and UmCare Health Insurance Co. of
the Midwest and Evanston Northwestern Healthcare
dated 9/16/00 - :

3.» - .- CX0591 . UN000034-36 Exhlblts to-Contracts between UmCare and ENH .
T ‘ T ' reflecting charges for cardiac Semces :

;t' . . o . o CX02203 , A WLP000823 UniCate Int'emal Contracting Plan for Evanston E
g - . - ‘Northwestern Healthcare and ENH Medical Group.
NOTE: Identical to CX05909 :

5 CX05909 . WLP000823 ‘UniCare Internal Contracting Plan for Evanston
co : : : Northwestern Healthcare and ENH Medical Group.
NOTE: Identical to CX02203

Documents Identi[ted by Respondents

. Trial ExhibitNo. ' -
6 RX0568 FTC-NB- Participating Hospital Agreement between UniCare
' 110000124-140 and St. John’s Hospital dated 6/7/99
7 .. .. RXo0810 . FTC-NB- - Participating Hospital Agreement between UniCare
: 110000110-123- and OSF Healthcare System dated 3/1/00
8 : RXOSI 1 FTC-NB- Interim Agreement between UniCare and Touchette
: < - 1110000243-249 Regiona] Network dated 3/1/00 ,
9. - kxoégz o WLPOOI 5-18- ~ Letter from Richard anht of Provena Health to Shari
' o ' 1519 A Johnson of UniCare re: proposal of rates for i in-

patient and out-patlent services dated 1 1/24/99 -

' 10 - _ ARX(3690 ' - _ WLP003029- Interlm Agreement between UmCare and Doctors .
' A . o 3031 - Hospital dated 12/01/99 o

1 ' 'RX0722 S WLPOOI 716- * Letter from Richard erght tor Chnstme Stoll of
L o ' - 1719 - - UniCarere: praposed contract rates for Provena

’ Hospltals dated 12/29/99




12

13

14

15

RX0802 -

RX0937

RX1030

RX0321

WLP001299- .
1300

WLP000705-
743 -

WLP003128-
3147

WLP002890-
2914

Letter from Richard Wright to Christine Stoll of
UniCare re: Provena’s termination of all agreements
with Rush Prudential effective 5/31/2000 dated
2/22/00, with attachment

- Participating Hospital Agreénient between UniCare

and Condell Medical Center dated 9/01/00

Participating Hospital Agreement between UniCare - |
and Northwestern Memorial Hospital dated 2/1/2001.

Hospital Participation Agreement between Rush
Prudential HMO, Inc., Rush Prudential Insurance
Company and Loyola University Medical

0:\UN2143\40306.FTC\PEDGS\ATTACHMENTADOC - *

Center/Foster G. McGaw Hospital dated 3/1/98




[PUBLIC]

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

" In the Matter of g : : , )

)
- EVANSTON NORTHWESTERN HEALTHCARE ) . '
" CORPORATION, - ) Docket No 9315
and _ _ _ ' ) Honorable Stephen J. McGu1re,'
’ ) | .
ENH MEDICAL GROUP, INC., )
Respondents. )
)

- ORDER GRANTING NON-PARTY UNICARE’S RENEWED MOTION .' N
FOR IN CAMERA TREATMENT OF CERTAIN DESIGNATED DOCUMENTS

Upon consideration of Non-Party UniCare’s Renewed Motion for In Camera Treatment
of Certain Designated Documents and the Declaration in support thereof, it is hereby ORDERED
that UniCare’s motion is GRANTED. It is further ordered that the documents identified in
Exhibit 1 of UniCare’s Renewed Motion for In Camera Treatment of Certaln De51gnated
Documents are afforded in camera treatment as requested in the motion, as follows:

1) For a period of five (5) years for

RX0568

RX0810

RX0811 -

RX0690

RX0937

RX0321

RX0682

RX0722 :

RX0802

2) For a perlod of ten (10) years for: .

" CX05080 (UN000013-23) =
CX0591°
RX1030

11



3) For an indefinite period for:
CX00129
CX02203
CX05909

- Dated:

" The Honorable Sfephéﬁ J. McGuire
Administrative Law Judge

0:\UN2143\40306-FTC\PLDGS\MOTIONFORINCAMERA(RENEWED). DOC
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CERTIFICATE OF SERVICE
I, Ehzabeth G. Doolrn hereby certlfy that on February 1,2005,1 caused copies of:

1. Non—Party UniCare’s Renewed Motion for /n Camera Treatment of
Certain Designated Hearing ExhibitS' and

3. Proposed Order Grantmg Non- Party Un1Care ] Renewed Motron for In
- Camera Treatment - -

to be served upon the following persons:

Office of the Secretary
Federal Trade Commission
Room H-159
600 Pennsylvania Avenue, NW
- Washington, DC 20580 '
(Original and 12 copies servea’ via F edEx overmght delzvery and electromc )
copies served via e-mail)

The Honorable Stephen J. McGuire

Chief Administrative Law Judge

Federal Trade Commission

Room H-106

600 Pennsylvania Avenue, NW

Washington, DC 20580

(Two courtesy copies served via FedEx overnzght delivery)

Thomas H. Brock, Esquire

Federal Trade Commission

Room H-374

600 Pennsylvania Avenue, NW
Washington, DC 20580 -
(Served via FedEx overnight delivery) -

Philip M. Eisenstat, Esquire

Federal Trade Commission

‘Room NJ-5235

601 New Jersey Avenue, NW
Washington, DC 20580 ..
(Served via F edEx overnight delzvery)



Chul Pak, Esquire

Assistant Director Mergers IV
Federal Trade Commission

Room NJ-5328

601 New Jersey Avenue, NW
Washington, DC 20580

(Served via FedEx overnight delivery)

Michael L. Sibarium

Charles B. Klein

Rebecca C. Morrison

Winston & Strawn

1400 L Street, NW

Washington, DC 20005-3502
(Served via FedEx overnight delivery)

Counsel for Evanston Northwestern Healthcare Corporation and-
ENH Medical Group, Inc.
David E. Dahlquist
Christopher B. Essig
Duane M. Kelly
Winston & Strawn
35 West Wacker Drive  42™ Floor
Chicago, Illinois 60601-9703
(Served via messenger delivery)

Michael T. Trucco

George M. Hoffman

Stamos & Trucco

30 W. Monroe Street, Suite 1600
Chicago, Illinois 60603

(Served via messenger delivery)

it G Nool

Elabeth G. Doolin



