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PETITION TO RECONSIDER THE OPINION AND ORDER IN LIGHT OF
ENTRY AFTER THE CLOSE OF THE RECORD AND OVERBREADTH

Respondents' petition the Commission to reconsider the Opinion and Order in light of
evidence of significant new entry following the close of the record and to re-open the record to
consider this additional evidence. Respondents also move the Commission to reconsider certain
provisions of its Order as being unnecessarily overbroad. Respondents further request a sray
pending resolution of this Petition and a tolling of the statutory time to file an appeal.2

| L

POST-RECORD COMPETITION CONFIRMS
THE EXISTENCE OF NEW AND EFFECTIVE ENTRY

A. Introduction.

Limited by the record as it existed when it closed in January 2003, the Commission made
certain predictions regarding the likelihood and significance of entry in the four alleged markets

at issue in this dispute. While the Commission set the bar at "whether a sea-,change has occurred

! Respondents Chicago Bridge & Iron Company N.V. and Chicago Bridge & Iron Company are

referred to herein collectively as "Respondents” or "CB&L"
? Respondents are also filing contemporaneously a Petltron for Clarification or, in the

| Alternative, For a Stay.



in these markets," its analysis was by necessity constrained by the evidence presented to the
Administrative Law Judge ("ALI") at trial. Since that date, the competitive landscape has, in
fact, undergone a sea-change, rendering inaccurate the Commission's predictions. The best
illustration of this can be seen in the context of the LNG tank business.

The marketplace the ALJ was presented with apprbxirnately two years ago was
essentially dormant — there was little demand for LNG field-erected tanks in the United States,
and no demand for the larger terminal projects. While the record reflects early indications of a
changing market environment, the Commission apparently was not persuaded that the
competitive landscape would change. Recent developments in the energy market, primarily in
the form of sustained higher natural gas prices, have caused the demand for LNG tanks to
mhshroom, thus creating a market oppovrtunity.4 This natural experiment, i.e., a spike in demand,
much of which occurred shortly after the record in this case Was' closed, severely undermines the
Commission's prediction that skilled foreign and smaller domestic tank builders could not enter
and successfully compéte against CB&L

Instead, the same international comp_eﬁtors dismissed by the Commission as hopelessly
disadvantaged in the U.S. market, on their own or in association with U.S. construction and

engineering firms, today are successfully competing against CB&I for these new LNG tank

> Respondents request that if the Commission grants the request to re-open the record, it also
allow Respondents to present post-acquisition evidence in the LPG and LIN/LOX/LAR
businesses as well. - Respondents submit that while the sporadic nature of the post-acquisition
activity in the production of LPG and LIN/LOX/LAR tanks does not evidence as dramatic a
transformation as is demonstrated in the LNG industry, it does support Respondents’ position
that actual entry is sufficient to constrain CB&I. For example, as predicted by a witness from
MG Industries, Matrix and AT&V were prequalified for and competed in the bidding for MG's
Westlake LIN/LOX tank. ' ‘ '

4 Changes in U.S. natural gas prices made imported LNG (and the need for import facilities)

realistic for almost the first time shortly after the merger. See Petroleum Economist,
- Fundamentals of the Global LNG Industry, 2004, at 89. : ’



projects. Undaunted by the CB&i/PDM acquisition, and maybe even spurred by it, these firms
are invested in winning United States taﬁk construction projects. The objective fact is that CB&I
is losing tank competitions to new entrants.

Accordingly, Respondents request that the Commission reconsider its decision in. view of
materially changed circumstances and rescind its order of divestiture.’ Respondents respectfully
urge that the Commission re-open the record to take additional evidence regarding the market
conditions and competition since the close of the record in J anuary 2003. Respondents further

| request that the Commission stay the finality of its Order pursuant to 15 U.S.C. § 45(c) and 16
CF.R.§3.55 pending the exhaustion of proceeding on this Petition.

B. Post-Record Competition Disproves The Commission's Projections Regarding New
and Effective Entry.

On appeal from the ALJ's decision, the Commission specifically found that the "markets
have not seen competitively signiﬁcaﬁt new entry or expansion post-acquisition,” (Op. at 35
n.214), that CB&I had an "insurmountable advantage . . . at least for the foreseeable future," (Op.
at 41) (emphasis added), that "entry conditions . . . are likely to foreclose new entrants and
smaller incumbents from winning bids," (Op. at 48), and that "[floreign suppliers do not present
a credible entry scenario." Op. at 69. While Respondents do not agree that these conclusions are
supported by the record, there can be no dispute that post-record evidence proves thatb these
conclusions and other predictions by the Commission were entirely incorrect.

As the discussion below iliustrates, CB&I's competitors, firms that had essentially been

written off by the Commission as unable to establish a successful presence in the United States

3 See 15 U.S.C. § 45(b); 16 C.F.R. §§ 3.55, 3.72(a) (2005); see also In re Novartis Corp., 128
F.T.C. 233 (1999) (noting that the Commission may in its discretion modify an order on its own
initiative pursuant to 16 C.FR. § 3.72(a) in light of the issues raised in a petition for
reconsideration). | :



'S are winning competitive bids for U.S. tank construction projects,

"in the foreseeable future,'
proving that CB&I not only has no insurmountable advantage, but that there is in fact a credible
entry scenario taking place today.

1. Post-Acquisition Activity is Particul‘arly Probative and Relevant Here.

Prior to the acquisition, the LNG industry (and thus the tank-building business) in the
United States was essentially dormant. In the 10 years leading up to acquisition, there were only
nine LNG tank projects awarded for construction in the United States, either for peak shaver'
facilities or terminal expansions, and no new terminals were built. Tr. at 3046, 3052-54.7
Indeed, as of 2001, there were only four LNG import terminals in the entire United States.

Since the acquisition, however, there has been significant growth in U.S. LNG tank
projects. As one publication noted: |

US and foreign companies launched proposals during 2003 to site up to 15 new

import terminals. . . . The number of proposed sites more than doubled during

2003 to over 30. Th1s exuberance in the market underscores the opportunity for

development of US LNG import terminals. :

Petroleum Economist, Fundamentals of the Global LNG Industry, 2004, at 89. ‘ The |
unprecedented competition to develop new LNG import terminals in the United States has led to
an influx of international contractors well known to the U.S. developers from their work in the .
international arena. These contractors are qualified, ready, able, and determined to take on
construction of LNG tanks in the United States.

In this type of situation, post-acquiSition evidence tending to diminish the probability or

impact of anticompetitive effects on the relevant market is probative and reliable. Here, the

¢ Op.at57.
7 This was in sharp contrast to other countries, where a multitude of firms were gammg
significant tank-building experience during this same time period. In many cases, it is these
firms who today are CB&I's most formidable competitors in the United States.



evidence of an increase in the scope and number of LNG projects and the number and strength of

new competitors since the acquisition must be considerevd.8 Because the LNG tank market is
even more competitive today than it was when thé acquisition occurred, it is apparent that the
acquisition "did not short circuit the operation of the natural market forces," and conséquently,
there is no reason to order divestiture in this case. United States v. Syufy Enters., 903 F.2d 659,
665 (9th Cir. 1990).

The post-record market activity further aligns this case With United States v. Baker
| Hughes, Inc, 908 F.2d 981 (D.C. Cir. 1990). Previously, the Commission distinguished Baker
Hughes on the basis that there was no evidence here that new entrants Or‘smaller incumbents
could expand their presence in the LNG tank market and that the LNG tank market was
characterized by "a reluctance on the part of customers to take a chance on firms with‘ no
experience.” Op. at 35. Here, however, the post-record awards prove the customers' willingness
not only to entertain bids from new entrants, but to actually contract with them. |

2, Expansion in the LNG Market Has Drawn Formidable and ‘Successful
Competitors. :

The Commission concluded that "to qompete effectively with CB&I — and thus
sufficiently constrain it — bids from these new entrants must also be taken seriously by the
customers in these markets and present the customers with credible alternatives." Op. at. 32-33.
The corollary to this premise is that if customers are taking the new biddefs seriously, then the
competition is "sufficiently constraining" CB&I. However, in its Opinion, the Commission

repeatedly expressed concerns over the preliminary nature of many of the then-pending U.S.

® The fact that the LNG business is taking off in the United States and has attracted a multitude
of competitors is not the type of evidence subject to manipulation by the merged compames See
United States v. General Dynamics Corp 415 U.S. 486, 506 (1974).



construction projects, and ultimately predicted that the new entrants would not present the
customers with credible alternatives. For example, the Commission stated:

As evidence of entry, Respondents also point to the fact that the new entrants
have contacted a number of customers with. projects in the very early stages of
development. While this fact may be credible evidence that the new entrants have
a desire to compete, it does not establish that meaningful entry has occurred.

Simply put, evidence that new entrants are soliciting business (or are even
providing some services to the market) is not itself evidence that they are now, or
will be in the near future, firms that can sufficiently constrain CB&I.

Op. at 61. The Commission's Opinion reflects its belief that the new bidders for U.S. jobs wouldb
not be able to win bids.” We now know that was simply wrong.'® In the ‘short time since the
record closed, CB&I has lost three significant LNG tank awards on a competitive bidding basis
and a number of Engineering, Procurement énd Construction, or "EPC," contracts, which, as
everyone must recognize, can be the opening to winning a tank project.'! |

a. After fhe Record Closed, CB&I Lost the Hackberry Project EPC

Contract Once and the Tank Subcontract Twice to Competitors
Described by the Commission as Ineffective Competitors.

 See, e.g., Op. at 32, 39, 41 ("In essence, a new entrant faces a conundrum: its lack of
experience and inability to build a reputation place it at a competitive disadvantage in terms of
winning a bid, which is the very thing it needs to gain experience and build a reputation."). ’

' The record reflects that new entrants have assessed the market, have seen competitive
opportunities, and have launched themselves into the competitive fray. Preparation of a bid
package for a major LNG tank project involves significant expense. It simply strains credulity to
assume that these companies are submitting bids that they are destined to lose because CB&I has
the LNG tank business locked. Instead, these companies are bidding because they have the
experience and the ability to be competitive in the United States. They obviously see an
opportunity to profit and are not intimidated by the presence of CB&I. '

" As the Commission noted, "an EPC contractor can perform the entirety of the work itself."
Op. at 16. The Hackberry Project described herein where the EPC contractor will also perform
the tank work is illustrative of this result. :



At the time of trial, Dynegy was in the process of selecting a tank subcontractor for a new

LNG import terminal it planned for Cameron Parish, Louisiana (the "Hackberry Project"). 12
Shortly after the record closed, Dynegy selected U.K.-based Skanska/Whessoe as the tank
subcontractor for the tank construction job."? Seé Declaration of Michael E. Miles, dated
Februéry 1, 2005, attached at App. 2 (the "Mi_les Decl."). This was the first tank award after the
 CB&I/PDM transaction and thé largést LNG tank contract ever awarded in the United States,
and it went to a firm whose reputation the Commission questioned.'* Op. at 52 n. 323. |

After the selection of Skanska/Whessoe, Dynegy sold the project' to Sempra Energy

International ("Sempra"), who decided to send the entire project out for re-bidding for an EPC

turnkey contract. Besides CB&I, who initially joined with Bechtel Corporation ("Bechtel") to
pursue the EPC contract, the other firms who bid on this business included Aker Kvaerner of
Norway with Ishikawajima-Harima Heavy Industries ("IHI") of Japan; Skanska with Technip;

Black & Veatch with Zachry; and Toyo Kanetsu KK ("IKK") of J apan, with Keiwit and

"2 The early bidding history on this project is discussed in the Opinion at pp. 30, 58-59. CB&I
had attempted to obtain the contract to perform as EPC contractor on this terminal. CB&I lost
that effort to the joint venture of Skanska/Whessoe and Black & Veatch. Tr. at 4568. The
Commission originally discounted the potential of an award to Skanska/Whessoe for the tank
construction on Hackberry project as probative of the competitive environment because Dynegy -
refused to accept CB&I's request to submit a late bid. See Op. at 58-9. Nonetheless, Dynegy
accepted the offer of the foreign competitor, despite CB&I's interest in seeking the job. If
Dynegy gave the same weight to construction experience within the United States as the
Commission predicted it would, surely Dynegy would have accepted CB&I's late bid rather than
select from a field of foreign competitors. ' ' '

" Dynegy's William Puckett testified at trial that Dynegy itself selected the firms that bid the
project after conducting a "worldwide search" for firms qualified to perform both the PC and
tank work. Tr. at 4544-4558. Puckett went on to say that after interviewing the competitors,
- Dynegy was satisfied that "they were all qualified to perform the service." Tr. at 4547. Similarly,
El Paso's Robert Bryngelson testified at trial that he had "no reason to think" that international
competitors CB&I faces in bidding on El Paso projects would not be equally qualified to build in
the United States and that all could do so at a competitive price. Tr. at 6125, 6130, 6132.

, 1 Notably, Skanska/Whessoe was also part of the joint venture formed to serve as the EPC
contractor. Tr. 4547-48. ' : :



Mustang. CB&I lost the EPC contract with its tank business to Aker Kvaerner/IHI, a company
described in the Opinion as not an effective competitor because of its lack of FERC experience.'”
See Miles Decl.
b. After the Record Closed, CB&I Lost the Cheniere Freeport EPC
Contract and Tank Contract to a Firm Described by the FTC as
Lacking Any LNG Tank Building Experience.'®
After CB&I's acquisition of PDM, CB&I begaﬁ negotiations with Cheniere Energy, Inc.
("Cheniere"), with the goal of obtaining the EPC contract for the LNG impoﬁ terminal Cheniere
planned for Freeport, Texas. See Miles Decl. The planned facility woubld include two full
containment LNG tanks. CB&I was unsuccessful in this attempt. Instead, Cheniere engaged for
their front end engineering and design work, or "FEED," Technip, a French firm, who today
holds itself out as "a major player in the LNG industry, notably in the United States, where many
LNG terminal projects will be developed in the years to come."!”
After its selection as EPC,ATechnip pre-qualified CB&I, Technigaz of France with
Zachry, Ska1ﬂ<sa/thésoe, TKK/AT&V, and S&B/Daewoo, a Korean company, for the LNG -
tank work. 7d. Agaﬁn, CB&I lost, and the tank subcontract was awarded to Technigaz/Zachry.'®

Not surprisingly, Technigaz's parent boasts that that Technigaz is a "front-ranking player" in the

LNG tank business and has set up a cooperation agreement with Zachry, its construction partner

'* The conclusions reached by the Commission as expressed in the Opinion would suggest that
CB&I's name, reputation, and local experience would trump the competition. This award
demonstrates that this was not the case. Customers chose primarily on the basis of the bid and
price. :

1% Op.at53,n.323.
17" See App. 3 (Jan. 14, 2005 press release by Technip).

18 Interestingly, the Commission appeared to place great weight on testimony that CB&I was
confident it would obtain the award for the Freeport LNG project. See Op. at 61. CB&I's
~ optimism was misplaced. ~ ‘



for the United States. '° Clearly, with this significant win under its belt and its ability to work
with a "construction partner in the United States," Technigaz can no longer be "question[ed]
whether it has the skills to transmit [LNG tank building] knowledge to Zachry." Op. at 53 n.323.

c. After the Record Closed, CB&I Lost Cheniere's Corpus Christi and
Sabine Pass Project EPC Contracts to Bechtel.

Cheniere is currently developing two new LNG import terminals planned for Corpus
Christi and Sabine Pass, Texas. Each terminal will inclﬁde three single containment tanks.
 CB&I unsuccessfully attempted to negotiate a sole source contract for the EPC position. See
Declaration of Ronald E. Blurﬁ, dated February 1, 2005, attached at App. 5 (the "Blum Decl.").

In the early stagesv of development on both Cheniere projects, CB&I offered to provide
technical services for Cheniere’s FERC application for the two projects in exchange for
Cheniere's commitment to negc;tiate exclusively with CB&I for fhe full EPC contract for each
project. Id. Cheniere declined CB&I's proposal and hired Black & Veatch for FERC aésistance
and FEED. Id. Clearly, Chenie4re did not feel compelled to knuckle under to CB&I, as the
Opinion would suggest.

In 2003, Black & Veatch solicited proposals for the tank work subcontract on both of the
Cheniere projects. Id. CB&I's competition at that time was MHI, in association With Matrix,
and TKK, in association with AT&V. Id. Cheniere ultimately selected Bechtel as the EPC for
both projects, and Bechtel subsequently asked CB&I and others to submit new bids for LNG
tank construction on both projects. Jd. CB&I again submitted a prdposal'for this work, this time

to Bechtel. Id.

1 See Saipem T oday at p.8, attached at App. 4.



After CB&I submitted a bid to Bechtel, Cheniere announced that MHI/Matrix had been
 selected as the tank subcontractor on both projects in the United States. MHI also issued a press
release announcing the selection, stating:

In view of the robustness bof the American LNG tank market, MHI has signed a

comprehensive agreement with Matrix and strengthened its marketing activities in

the U.S. [Cheniere's selection of MHI] was based on a high evaluation of MHI's

performance in LNG tank construction in Egypt, Qatar, Taiwan and Korea, in

addition to marketing efforts by MHI/Matrix.
See App. 6.

Despite this announcement, Bechtel, in December 2004, requested that CB&I update its
proposal for the Sabine Pass project, indicating that MHI/Matrix and CB&I are still in
competition with each other. It is CB&I's understanding that Bechtel will inake a selection
between MHI/Matrix and CB&I in the near future. There can be no doubt in this situation that

- CB&I and MHI/Matrix are competing head to head for this opportunity.*’

d. After the Record Closed, CB&I Lost the Mitsubishi Long Beach
Project EPC Contract. :

Mitsubishi recently chose Kellogg Brown & Root ("KBR") to perform the preliminary
engineering work and to provide assistance in the FERC filing process for Mitsubishi's planned
LNG import terminal in Long Beach, California. See Miles Decl. CB&I expects an invitation
to bid for the tank subcontract in competition with MHI and TKK. It strains credulity to suggest
that Mitsubishi would agree that its affiliate MHI is unqualified to build an LNG tank.

3. Further Expansion in the LNG Market is Expected to Draw Similar -
Competition. :

% Indeed, even unsuccessful bidders can serve as effective competitors as the Supreme Court
pointed out in United States v. El Paso Natural Gas Co., 376 U.S. 651, 661 (1964)
("Unsuccessful bidders are no less competitors than the successful one. The presence of two or

~ more suppliers gives buyers a choice.").

10



In addition to those projects in which contract awards have been made, a number of |
projects are on deck to bid. For example, Exxon/Mobil, which has proposed to build two LNG
import terminals at Sabine Pass and Corpubs Chﬁsti, Texas, has pre-qualified CB&I,
Skanska/Whessoe,”' THI, and Téchnigaz as biddefs for the tank work on the two proposed
terminals. See Miles Decl. And just days ago, CB&I faced Black & Veatch, Mitsubishi Heavy
Industries, Washington Group, and Whessoe at the bid walk for a peak shaving facility planned
by Washington Gas Co. in Maryland. See Declaration of Eric Frey, dated January 31, 2005,
attached at App. 8 (the "Frey Decl."). |

- Despite the Commission's predictions, "new entrants" are effectively competing and are
actually winning bidding contests fo; U.S. LNG tank construction jobs. Moreover, many of the
"ﬁew entrants” are the very foreign suppliers — Skanska/Whessoe and Technigaz, to name just a
few — that the Commission stated would not "confront CB&I with compeﬁtion sufficient to
constrain it from raising prices." 'Op.. at 52.

IL
REQUEST TO RE-OPEN THE RECORD

‘Respondents urge that the Commission re-open the record to take additional evidence
regarding the market conditions and competition since the close of the record. Respondents noté -
that upon an appeal of the Order they intend to ask the court of appeals for leave to adduce
additional evidence. 15 U.S.C. § 45(c). However, as the Cqmmission may in its discretiqn
modify or set aside an order prior to the filing of the record in the court of appeals, Respondents
request that the Commission in its discretion re-open the record for the presentation of additional

evidence in light of the changed market conditions for the purposes of this Petition to Reconsider

21 ExxonMobil acknowledges that Skanska Whessoe operates worldwide to design and bu11d '
tanks and terminals for the LNG/LPG market. See App. 7. :

11



as it could after the order became final. See In re Novartis Corp., 128 F.T.C. 233 (1999)
(exercising discretion to modify an order on petitioner's petition for rehearing asserting that
factual developments since the record closed undermined factual predicates of the Commission's
order); 15 U.S.C. § 45(b) ("[T]he Commission may at any time, upon such notice amf in such
manner as it shall deem proper, modify or set aside, in whole or in part, any report or any order
made or issued by it under this section.") (emphasis added). The evidence regarding market
conditions after the close of the record is material, as demonstrated above, and, obviously, was
unavailable at the time the record closed.

Attached in the Appendix to this Petition are the Declarations of .Eric Frey ("Frey"),
Michael E. Miles ("Miles"), and Ronald E. Blum ("Blum") (collectively, the "Declarations").
Frey, Miles, and Blum are business development managers with CB&I intimately involved in the
ongoing competition and negotiations for U.S. tank construction projects. In their Declarations,
Frey, Miles, and Blum discuss the competitive conditions for LNG tank construction projects in
the United States since the close of the record. The Declarations are offered to demonstrate to
the Commission that sufficient evidence now exists to refute the Commissioh's predictions about
the LNG} tank market and that the record should be re-opened for the taking of new evidence.
Once the Commission re-opens the record for additional evidence, formal submission of
evidence can occur through the discovery process and at such formal proceeding that the
Commission directs. |

I

REQUEST FOR RECONSIDERATION AND CLARIFICATION DIRECTED TO
CERTAIN PROVISIONS OF THE ORDER

Respondents further request that the Commission reconsider and clarify certain portions

of the remedy imposed by its Order.

12



A. The Remedial Provisions of the Order Raise New Issues That Respondents Had No
Opportunity To Address Previously. '

The Commission imposed a remedy that far exceeds the relief necessary to restore
competition in the Relevant Product markets, and also is inconsistent with the Commission's
discussion of remedies in its Opinion and the relief originally ordered by the ALJ and requested
by Complaint Counsel.”? The ALJ's Initial Decision required Respoedents to divest only those
assets acquired from PDM, including contracts obtained in the acquisition, and to refrain from
interfering with attempts By an acquirer to employ CB&I personnel. Initial Decision at 128, 130.
Complaint Counsel asked only that the Corhmission amend the ALJ's order te include the
division of current contfacts to reflect PDM's contracted business at the time of the mergef and to
include certain technical provisions.”> Answer & Cross App. Br. Counsel Supp. Compl. at 72-
79. |

The Order expanded the remedy proposed by the ALJ to include not only assets acquired
from PDM, but also aesets owned. by CB&I pre-acquisition and assets acquired post-acquisition.
And, inconsistent with the Commiseioan Opinion that it is requiring a divestiture of "not only
those assets necessary to build the four relevant products, but also those necessary to build water
tank products” (Op. at 95), the Order inexplicably goes further and requires the divestiture of the :
"Relevant Business," a defined fenn n theOrder which goes way beyond the product markets at

issue.

%2 The FTC Rules of Practice permit any party to seek reconsideration of a Commission decision
~ when the decision raises new questions that the petitioner had no opportunity to argue before the
Commission. 16 C.F.R. § 3.55.

2 For example, Complaint Counsel requested that CB&I (1) be required to take affirmative steps
to encourage key employees to transfer to and continue working for an acquirer; and (2) be
ordered to provide transitional technical assistance and administrative services at the request of
* an acquirer. : '

13



Because neither the Initial Decision nor the reniedy requested by Complaint Counsel
gave Respondents reason to anticipate the breadth of thevremedy imposed by the Commission,
‘Respondents never had the opportunity to address the propriety of such relief>* Consequently,
Respondents respectfully request that the Commission reconsider its Order. |

1. The Remedy Ordered Does Not Bear a Reasonable Relationship to the
Alleged Violations.

Divestiture is a harsh remedy that should not be ordered without an opportunity for the
~ presentation and consideration of less drastic alternative forms of relief appropriate to cure the
antitrust violation. See United States v. E. I. Du Pont de Nemours & Co., 366 U.S. 316, 326-27
(1961). Where divestiture is ordered as a remedy for a merger, a divestiture plan should strive to
place the acquifed company in "the same or comparable competitive position" that the company
was in before the merger. See Cascade Naz;ural Gas Corp. v. El Paso Natural Gas Co., 386 US
129, 138 (1967); see also In re Internorth, Inc., 106 F.T.C. 312, 319 (1985), quoted in West
Texas Transmission, L.P. v. Enron Corp., 907 F.2d 1554, 1557 (5th Cir." 1990) (ordering
divestiture "to ensure the continuation of the assets as ongoing, viable enterprises engaged in the
same business in which the [p]roperties are presently employed and to rerhedy the lessening of
competition resulting from the [a]équisition as alleged in the Commission's complaint"); Yamaha
Motor Co. v. FTC, 657 F.2d 971, 984 (8th Cir. 1981). The divestiture remedy ordered by the
Commission here has no reasonable relation to the antitrust violations found to exist.

The Order drastically exceeds both the Commission's own purported fationa]e and the

legal precedents upon which it relies. The Commission repeatedly affirmed that its purpose in -

?* The FTC Rules of Practice permit any party to seek reconsideration of a Commission decision
when the decision raises new questions that the petitioner had no opportunity to argue before the
Commission. 16 C.F.R. § 3.55. '

14



creating a remedy was "to replace the competition lost from CB&I's acquisition of PDM." Op. at
1 93; see also Op. at 94 (relief should be designed to "eliminate the effects of the acquisition
offensive to the statute"); Op. at 97 (monitor trustee must determine whether and to what extent
technical services are "necessary to restore the competition lost through the acquisition.")
(emphasis added); Op. at 99 ("[T]he Order should thus insert a competitive acquirer into the
- market and help replicate thve competition lost from the acquisition.") (emphasis added). Yet, in
crafting its relief, the Commission assumed without evidence, argument, or specific analysis that
an equal division of the broadly defined "Relevant Business" was necessary tb achieve that goal.
In other words, while the Commission offered a rationale for its conclusion that certain
.tyl).es of additional assets might be included in its remedy, specifically the water business, it
made no findings and cited no evidence supporting its conclusions as to the quantity of such
additionél relief necessary to restore competition. |

2. The Order Requires Respondents to Divest Assets Beyond Those Engaged in the
Relevant Lines of Commerce.

The Commission found that CB&I's acquisition of the assets of PDMfs Water and Erected
Construction Divisions violated Section 7 of the Clayton Act and Section 5 of the FTC Act in
four relevant lines of commerce in the United States: (1) field-erected LNG storage tanks, (2) :
field-erected LPG storage tanks, (3) field-erected LIN/LOX storage tanks, and (4) field-erected

TVCs ("Relevant Lines of Conimercef'). See Op. at 2, 93.

In devising the remedy ordered, the Commission tied the breadth of the Order to the
Relevant Lines of Commerce as well as thé Wafer business because of its counter—cyciicality.
- But the Order goes way beyond this already broad scope of relief by requiring Respondents to
divest essentially one-half of the "Relevant Business," which includés "all assets of every

. description . . . engaged, directly or indirectly, in all aspects of enginéering, designing, |

15



estimating, bidding, procurihg, fabricating, erecting, rehabilitating, or selling any: water storage
tank or system; industrial process system . . .; flat bottom tank; pressure vessel or sphere; low
temperature or cryogenic tank or system; vacuum chamber or system; steel plate fabrication; and
specialty structure; including the Relevant Products.” Order at 3-4. This incredibiy broad
remedy flies in the face of the Opinion where the Commission described the assets to be divested
to be related to the Relevant Lines of Commerce and the water business. Op. at 95 ("We have
included in the assets to be divested not only those assets necessary to build the four relevant
| products, but also those necessary to build water tank products”); Op. at 103 (noting its decision
to include in the remedy ordered "additional water tank assets," a division bf current contracts,
provisions to encourage the transfer of employees, and technical assistance and support).

On its face, the definition of the Relevant Business is virtually limitless. Potentially

every project CB&I constructs (in its other businesses having nothing to do with water or the

Relevant Lines of Commerce) is custom designed, engineered and fabricated, and therefore

could be construed as a "specmlty structure."  Although the Order leaves open the - possibility

that the presumption in favor of dlvestmg such additional assets may be rebutted if the acquirer,. .

with the concurrence of the Momtor Trustee, determines they are not necessary to "achieve the
purposes of th[e] Order,"* Respondents respectfully suggest that the purposes of the Order are
best achieved by eliminating the unrelated assets and reversing the presumption of divestiture
and requiring the acquirer to justify the divestiture of assets beyond those acquired from PDM.

B..  Respondents Request That the Commission Modify Its Order To Exclude Foreign
Assets From Divestiture. '

Both the ALJ and the Commission found that the ‘United States was the relevant

geographic market for evaluating the effects of the acquisition. Initial Decision at 5; Op. at 8. -
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Neither the Commission nor the ALJ made factual findings that Respondents' business and assets
~ outside of the United States (1) were engaged in constructing the Relevant Products in the United
States or (2) were acquired from PDM. Notwithstanding the fact that the Commission
specifically focused on the Relevaﬁt Lihes of Comfnerce in the United States and specifically
rejected as irrelevant evidence of competition in the those businesses outside of the United
States,”® the Order as it is cufrently drafted has no express geographical limitatic;n on the
Relevant Business or Customer Contracts. Respondents respectfully request that the>
Commission modify its>0rder, pursuant to Section 5(b) of the FTC Act, téAmake clear that the
relief therein does not reach beyond Respondents' domestic business and contracts.

C. Respondents Request That the Commission Modify Its Order to Exclude CB&I's
Trademark from Divestiture.

The Order includes Intelléctuél Pfoperty in the vass.ets»to be divested. Order at I.P.S.
"Intellectual Property" is defined in the Order to include, "without limitation, [] all tréde names,
registered and unregistered trademarks, service marks and applications, domain names, trade
dress, copyrights, cdpyn'ght registrétions and applications." Order at 1.J. This provision as
wn'tten‘ arguably would require Respondents to divest the "CB&I" trademark and associated
intellectual property. This result is neither related to nor called for by the violations found by the
Commission. Complaint Counsel have filed a Petition for Reconsideration to cléﬁfy this same

provision, which Respondents affirmatively support.

25 Order at IV.A.

% See, eg., Op. at 62 (Rejecting evidence of projects in Trinidad and the Bahamas as

"shed[ding] no significant light on the competitive landscape in the United States"); Op. at 8

* (defining relevant geographic market for all product lines as "the United States"); Op. at 52-53
(discounting overseas LNG construction experience of new market entrants and concluding that
U.S. customers will discount the applicability of overseas experience to U.S. construction
projects). -
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Because the remedy ordered by the Commission is overly broad and therefore not
reasonably related to the alleged unlawful conduct, the Respondents respectfully request that the
Commission reconsider the remédy contained in its Order.

IV.
REQUEST FOR STAY

In the event the Petition to Reconsider is denied, Respondents intend to appeal to the
appropriate cqurt of appeals pursuant to 15 U.S.C. § 45(c).  Accordingly, Respondents
- respectfully request that, pursuant to 16 C.»F.R. § 3.55, the Commission enter an order staying the
effective date of the Order and tolling the statutory time period to file an ‘appeal until resolution
of this Petition. Such an ‘order would prevent the duplication of effort and confusion that would
result from this Petition being coﬂsidered simultaneously with a pending appeal.

V.
CONCLUSION

Claimants' Counsel argued in closing that "[g]iving buyers a choice is what the case is all

about." Tr. at 8163. Accepting that premise, the Commission should reconsider its decision and
 conclude that no order of divestiture is required. The evidence today confirms that there are
ample and adequate bidders to give customefs competitive options, rendering divestiture
unnecessary. In the alternative, the Commission should re-open the record to take additional
post-acqliisition, post-hearing evidence. In any event, the Commission should also stay the

finality of its Order pending exhaustion of the proceeding on this Petition.
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Dated: February 1, 2005

Respectfully submitted,

Ciged e ——_

Clifford H. Aronson

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
4 Times Square :

New York, NY 10036-6522

Telephone No.: 212-735-2644
Facsimile No.: 917-777-2644

Charles W. Schwartz

SKADDEN, ARPS, SLATE, MEAGHER & FLoM LLP
1600 Smith, Suite 4400

Houston, TX 77002-7348

Telephone No.: 713-655-5160

Facsimile No.: 888-329-2286

ATTORNEYS FOR RESPONDENTS
CHICAGO BRIDGE & IRON COMPANY N.V.

AND CHICAGO BRIDGE & IRON COMPANY

CERTIFICATE' OF SERVICE

I, Ivy A. Johnson, hereby certify that on February 1, 2005, a true and correct copy
of the foregoing was served on the following persons by hand delivery:

Donald S. Clark

Secretary

Federal Trade Commission
Room H-159

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580

Steven L. Wilensky, Esq.
Federal Trade Commission

601 Pennsylvania Avenue, N.W.

Room S-3618
Washington, D.C. 20580

Rhett R. Krulla, Esq.

Assistant Director

Bureau of Competition

Federal Trade Commission
Room S-3602 '

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

/@K

Ivy A. Johnson
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DECLARATION OF MICHAEL E. MILES IN SUPPORT OF
RESPONDENTS' PETITION TO RECONSIDER THE OPINION AND ORDERIN
LIGHT OF ENTRY AFTER THE CLOSE OF RECORD AND OVERBREADTH
Michael E. Miles states as follows: '

1. My name is Michael E. Miles, I am over the age of 18 years, and am competent to make
-this Declaration. This Declaration is based on my personal knowledge, obtained through

my employment as a business development manager with Chicago Bridge & Tron
Company ("CB&I"). ‘

2. As a business development manager, I have primary responsibility for identifying new
projects, preparing proposals and negotiating contracts for new business for CB&I. Up
through the end of 2004, I was focused on LNG projects in the United States, I am now
focused on other petrochemical work in the Gulf Coast region of the United States.
Specially, I have represented CB&I in its efforts to obtain awards on the following LNG

projects: :
* Dynegy's proposed LNG import terminal planned for Cameron Parish, Louisiana (the

"Hackberry Project") (project later sold to Sempra Energy LNG Corporation
("Sempra")). This terminal would include three full containment LNG tanks. '

» Freeport LNG’s (Cheniere Enérgy owns 30%) proposed LNG import terminal

planned for Freeport, Texas (the "Freeport LNG Project”). The Freeport Project
would include two full containment LNG tanks. ‘ )
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* Sound Energy Solutions’ (a wh(.>11y owned subsidiary of Mitsubishi Corporation)
proposed LNG import terminal planned for Long Beach, Califoria (the "Long Beach
Project”). The Long Beach Project would include two full containment LNG tanks,

*  Exxon/Mobil's proposed LNG receiving terminal planned for Sabine Pass, Texas (the
"Exzon Sabine Pass Project”). The Exxon Sabine Pass Project would include three

full containment LNG tanks,

*  Exxon/Mobil's proposed LNG receiving terminal planned for Corpus Christi, Texas

(the "Bxxon Corpus Christi Project”). The Exxom Corpus Christi Project would

include three full containment LNG tanks,

The Hackberry Project

3.

In 2001 Dynegy interviewed six companies to act as the Engineering, Procurement, and
Construction, or "EPC," contractor for the Hackberry Project. CB&I was one of these
companies. Dynegy selected Skanska as the EPC contractor, with Black & Veatch as a
subcontractor to Skanska. Skanska also owned Whessoe, a corapany that had long
competed against CB&I in the design and construction of LNG tanks and facilities.

. In late 2001, Dynegy sought bids for the tank work on the Hackberry Project. In

February, 2002, CB&l initially declined to bid this project because the joint venture
serving as the EPC, included a CB&I competitor, I understand that U,K.-based
Skanksa/Whessoe, a member of the EPC team, was the successfil bidder for the tank
work subcontract.- At that time, this was the largest LNG tank subcontract to be awarded
in the United States, and the first to be awarded on g competitive bid basis since CB&I

acquired PDM.

In or around February, 2003, Dynegy sold the Hackberry Project to Sempra Energy LNG
Corporation ("Sempra"). Shortly after that sale, CB&I learned that Sempra had been
unable to complete the negotiations for the EPC contract with Skanksa, and would re-bid

for an EPC contractor to perform on a turnkey basis,

For this second chance at the EPC contract, CB&I joined with Bechtel Corporation
("Bechtel™) at the pre-qualification stage. CB&I and Bechtel anticipated that, if
successful, Bechtel would perform the systems design and procurement work, and CB&I
would perform the LNG tank design and construction on a turnkey basis for Bechtel.

Bechtel advised CB&I prior to the pre-bid site meeting that it did not wish to pursue the
project, CB&I decided that it would bid alone and sought and obtained requalification as
a sole bidder. Attached as Exhibit A is a copy of CB&I's request to Sempra for
requalification as a stand-alone bidder after Bechtel withdrew.

At the pre-bid walk-through, CB&I léamed that its competition for the EPC contract
would include four joint ventures: Aker Kvaerner with THI; Skanska/Whessoe with
Technip; Black and Veatch with Zachry/Technip; and TKK with Keiwit and Mustang,

In August 2004, CB&I submitted a bid for the EPC contract. |
_ .,



10.

CB&I lost the EPC contract for the Hackberry Project to Aker Kvaerner/IHL. The tank
subcontract went with the EPC contract to Aker Kvaemer/IHI. :

The Fréenol_;t LNG Project

11.

12,

13.

In the fall of 2003, 1 began work on the Freeport LNG Project. At that time, I understand
that Cheniere had already engaged Techni » a French corporation, to do the front end
engineering and design work, or "FEED," for the Freeport LNG Project and to act as the
EPC contractor for the project.

On August 28, 2003, CB&I received an Inquiry of Interest/Capacity/Expetience from
Technip regarding the Freeport LNG Project. Attached as Exhibit B to this Affidavit is a
copy of that inquiry. By the inquiry, Technip sought certain information from potential
LNG tank subcontractors, including an expression of interest in providing a proposal and
a list of relevant experience in the past three years. '

On September 17, 2003, I attended a pre-bid meeting for the Freeport LNG Project on
behalf of CB&I. Attached as Exhibit C is a copy of the pre-bid meeting list of attendees
prepared by Technip regarding the meeting. I understand that the list included only those
tank contractors that Technip had prequalified to bid. The list identifies the attendees as
representatives  for Techmigaz/Zachry, Skanksa/Whessoe, TKK/AT&V, and

 S&B/Daswoo and CB&I.

14,

15.

On November 20, 2003, CB&I1 submitted a bid for the LNG tank subéontract for the
Freeport LNG Project. . . :

In June 2004, CB&I leamned that it lost the Freeport LNG Project subcontract for the
LNG tank work to Technigaz/Zachry. I learned in January 2004 (after proposals had

- been submitted) that Technip also had been working in association with Zachry in the

project's FEED stage and believe that Zachry's involvement in the FEED and EPC
contract gave Technigaz/Zachry the advantage in the tank bid,

The Long Beach Project

16.1 previously worked on CB&I's efforts to obtain the Long Beach Project. . Mitsﬁbishi

bired KBR to perform the preliminary engineering work and to provide agsistance in the
FERC filing process for this project. KBR requested that CB&I, Mitsubishi Heavy
Industries ("MHI"), and TKK each submit tank information for KBR's use in the FERC
process, Iunderstand that CB&I, MHI , and TKK will each be asked to submit a bid for
the LNG tank work as the project proceeds. This project is at too preliminary a stage to
accurately estimate the value of the contracts, but CB&I currently assumes that the EPC

- contract value may be from $300 million to $500 million, and the tank subcontract will

comprise a substantial proportion of that total value.



The Exxon Sabine Pass Project and the Exxon Co us Christi Project

17. Exxon/Mobil recently pre-qualified CB&I, along with Skanska/Whessoe, THI, and
Technigaz as bidders for the tank portions of the Exxon Sabine Pass Project and the
Exxon Corpus Christi Project and is currently in the process of pre-qualifying EPC
bidders. CB&I intends to pursue the EPC contracts on these two projects. Based upon
preliminary information about the project, CB&I estimates that the value of the EPC
contract for each project will be typical of large scale, multi-tank EPC projects. _

I declare under penalty of perjury that the foregoing is true and correct.

1 Fd

- Michael E. Mi
Date; » z";’.//{ Z?j
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5763 Research Forest Drive .- Phone: (832) 5131154
The Woodlands, Texas 77380 Fax: (832) 51 3-1505
May 11, 2004

Sempra Energy LNG Corporation

Attention: Mr. William B. Keller
Vice President
Engineering and Construction

Subject: Bid Acknowledgement and Intent to Bid
' Cameron LNG Te‘rminal

Dear Mr. Keller:

This is to confirm our conversation this morning regarding the change in the Bechtel/CB&l team
bidding on the Cameron LNG project. Bechtel has decided not to participate in this project.
However, CB&l still desires to actively pursue this project and would like to submit a bid as the EPC

contractor.

In the pre-qua\ification information that we have already submitted, CB&l has demonstrated its

capabilities and experience as an EPC contractor in successfully delivering turnkey LNG import

terminals to clients. We are confident that we can do the same for the Cameron LNG Project. We

. will subcontract substantial site, civil, and marine work to qualified subcontractors, while self-

- performing the turnkey design, procurement and construction of the LNG tanks and maijor process
systems. Though our worldwide resources; we will be able to provide the personnel, equipment and
materials needed to execute this important project.

Please confirm your approval of CB&l submitting @ proposal as the EPC Contractor.. Let me know if
you have any questions, need ad_ditional information or want to meet with any CB&l management
~people to assist you in your decision.

Regards,

HAlPOHY,

Michael E. Miles
Business Development Manager
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August 28, 2003

cBal

2103 Research Forest Dr.
The Woodlands, TX 77380
Attn: Jeffrey Steimer
Phone: 832-513-1143

" Re: Freeport LNG Stdrage Tanks
Inquiry of Interest/Capacity/Experience

Dear Jeffrey Steimer,

This letter is written to ascertain the interest of your company in bidding on the referenced
Project, as well as your company’s capacity during the Project time frame and experience at

constructing similar Works.

_ This RFP package will be for the Design and Erection of two_ (2) LNG Storage Tanks at the..
proposed Freeport LNG Terminal on Quintana Island, near Freeport, Texas. The Client/Owner is
Freeport LNG Development LP, having its principal office located at 1200 Smith Street, Suite
600, Houston, Texas 77002. :

It is the intent of Technip USA to negotiate and finalize a firm contract with the winning bidder
by December 1, 2003, with actual award and release to commence work contingent upon the
signing of an EPC Contract between Technip USA and the Owner, to be confirmed prior to final
negotiations. B

Please respond to the following:

L Confirm your company’s interest in providing a firm proposal for this Project to
Technip USA, under the following assumptions: :
> Bids due nine (9) weeks after receipt of inquiry
> Anticipated number of bidders — four (4)

gis Confirm which company will perform each of the major sections of Work (e. g
Engineering/Design, Civil, Concrete, Plate Welding, etc.).

Technip USA Corporation ¢ 3 Post Oak Central +1990 Post Oak Blvd., Suite 200 » Houston, Texas ¢ www.technip.col
. ' : 77056-3846 « (281) 249-2300 Fax(281) 249-2330 ;




Technip

II.  Pursuant to Question (II), provide a relevant experience list for the past three (3)
years describing similar Works performed by the referenced companies.

IV.  Provide your Company’s projected Workload over the next three and one-half (3-1/2)
years.

Please respond no later than Tuesday, Septemb;r 2,2003.

Regards,

’ David Bolﬁng
Supervisor, Procurement & Subcontracts
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Freeport LNG Storage Tank
‘Pre-bid Meeting Attendees
September 17,2003

Bidding Entity - Company Name Name
Name | | '

Technigaz-Saipem - Zachry ‘ , Mark Hunter
CB&l CB&I - Mike Miles
CB&I . » CB&I David Gross -

Skanska/Whessoe Skanska/Whessoe Dave Hope

TKK/ATV TKK M. Takeda, P.E.

TKK/ATV ATV W.T. Cutts
S&B/Daewoo _ Daewoo v Hong-Sung Kim
S&B/Daewoo Daewoo Pan-Seop Lim
S&B/Daewoo S&B Allan Zirgulius
S&B/Daewoo . S&B David Anders
S&B/Daewoo -  S&B Thomas Collins

S&B/Daewoo ' S&B Bruce Koenig
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Press Release Source: Technip

| Technip Led Joint Venture Awarded Contract
for Freeport LNG Terminal in the USA

Friday January 14, 12:34 pmET

PARIS--(BUSINESS WIRE)--Jan. 14, 2005--Technip (NYSE:TKP - News) in joint
venture with Zachry Construction Corporation and Saipem has been awarded by
Freeport LNG Development an EPC contract for a new Liquefied Natural Gas
receiving terminal to be located in Quintana Island near Freeport, Texas (USA).

The Freeport LNG terminal, with a capacity of 1.5 billion cubic feet per day, is
being developed in response to the growing need for new natural gas supplies for
commercial, industrial and residential consumers in Texas.

The lump sum turnkey contract includes engineering, procurement, construction,
pre-commissioning, commissioning and start up. This fast-track project is
scheduled for completion in 2008. It has recently received the necessary
approvals from the Federal Energy Regulatory Commission (FERC).

This significant project illustrates Technip's strategy to position itself as a major
player in the LNG industry, notably in the United States where many LNG terminal
projects will be developed in the years to come.

With a workforce of about 19,000 persons, Technip ranks among the top five
corporations in the field of oil, gas and petrochemical engineering, construction
and services. Headquartered in Paris, the Group is listed in New York and Paris.
The Group's main engineering and business centers are located in France, Italy,
Germany, the UK, Norway, Finland, the Netherlands, the United States, Brazil,
Abu-Dhabi, China, India, Malaysia and Australia. The Group has high-quality
industrial and construction facilities in France, Brazil, the UK, the USA, Finland
and Angola as well as a world-class fleet of offshore construction vessels.

Contact:

Technip
Public Relations:
Laurence Bricg, +33 (0) 1 47 78 26 37
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word leaders in the oil
Gas services sector particular CONCerming
offshore engineering & construction.

The Company began operations in the
1950s. Duing the 50s and 80s t accumulated
competencies in onshore pipelaying. plant
construction, and drilling, operating either
as division within the Eni group or on a
standalone basis; becoming definitively
autonomous in 17969. Offshore operations
commenced in the Mediterranean Sea in the
early 1960s. and expanded into the North
Seain 1972.

The Company started offering its services
to customers outside the Eni group in the
early 1960s and has since widened its
customer base o include almost all the
supermajors, majors, mejor nationals and
independent oit & gas companies worldwide.
Saipem has been listed on the Milan Stock
Exchange since 1984 (having previously
been a wholly owned subsidiary of Eni).
Eni currently owns approximately 43% of
Saipem. :
In the period 1998-2001 the Company
invested more than Euros 1.2 Bil. to
strengthen its.. offshore fleet, both. in
oftshore construction - particularly in
deepwater pipelaying and field
development - and offshore driling. As a
result, Saipem’s fleet is one of the most
technologically advanced and efficient in
the industry.

Having adapted its vessels and equipment
to the strong ‘frontier’ market trend, in
2001, the Company stared to reinforce its
engineering & project management
capabiiities to cope with the other important
market trend towerds ever larger EPIC
projects, through a number of acquisitions.
In May -2002, Saipem SpA acquired
Bouygues Offshore s.a. This has been the
largest cross-border acquisition in Europe.
in the oil services sector, and has created a
truly formidable global EPIC contractor.”
‘The new group is organised in 6 worldwide
business units. It enjoys a superior
competitive. position for the provision of
EPIC services to the oil industry; with a
particular focus on activities in .remote
areas, deepwaler environments and gas-
related projects. The new group is a truly
global contractor. with strong local presence

2o
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in strategic and emerging areas such as
West Africa, the former Soviet Union,
Ceniral Asia, North-Africa. Middle East and
South East Asia. The result of the integration
with Bouygues Offshore, now Saipem s.a.,
is & powerful new reality that owns the key
competencies © combine a low cost
approach with significant local content, key
assets (i.e. vessels and equipment), know-
how, and distinctive engineering.

Our clients, and our people - in particular
their Health and Safety - are the primary
focus of all Saipem activity. Saipem has in
place a Health & Safety Environment
Management System and it Quiality
Management System has been granted ISO
9001:2000 certification by Lloyd's Register
Certffication.

UKAS
001

Saipem Today t 3
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aipem Worldwide

Through its global involvement in record-
setting projects offshore and onshore, its
subsidiaries and branch offices on the five

contnents, its operational flexibiity, and an

international management always endeav-

ouring to integrate local expertise, - Saipem -
is & contractor that can. truly claim a world-

wide presence.

Saipem Today



Mission Statement

Pursuing the satisfaction of our clients in
the energy industry, we tackle each ¢ hallenge
with safe, reliable and innovative solutions,
We entrust our campeient and multi-local
leams (o provide sustainable development
for our company end the communities in
which we- operate.

Our Core Values o

Commitment to safety, integrity, openness,
flexibifity, integration commitment, innovation,
quality, competiiveness, teamwork, humiliy,
internationalisation

Saipem Teday g 5.



Crossing ocean and sea, Saipem's offshore
activities arm has builz a global repuration
as one of the true innovators in its field.
From eerly projects such as the laying of a
60Ckm Transmed gas pipeline in water
epths down to 818m from Tunisia to Italy,
hough to the complex J-lay work at
ExxonMobil's deepwater Diana Hoover
development in the US Gulf, Saipem
continues o respond to the oifshore
industry's ¢ anging  demands, Having
handied groundbreaking projects ranging
from inter-field flowlines to major trunkline
systems totalling some. 20,000km in length
since the late-1950s, the Company has
continually updated and advanced its
capabiliies to anticipate the ever-grealer
demands of the market.
Laying over 700km of gas trunkline in
water depths as great as 2,150m as part
of the Blue Stream project has set a new
standard for the sector,
Saipem's pioneering work  in pipeline
installation is matched by its experience
installing offshore platforms around the
world. Over the last ten years, Saipem has
completed some 40 offshore construction
projects ~ including modular deck drilling
and production platforms, integrated deck
platforms,  wellhead  platforms,  and
accommadation platforms - often in an
integrated contractor role.
Since the 1970s, Saipem has also been
involved in the construction of marine
terminals, conventional buoy moorings,
jetties and piers.
Recent acquisitions enabled a further
development of engineering and project
management expertise, significantly increasing
the Group's capability to carry out EPIC
(Engineering. Procurement, Instaliation,
Construction) contracts. '
The most significant of these acquisitions
has been Bouygues Offshore. Through
this operation Saipem has expanded its
engineering and project management
resources, that now amount to more than
3.000 people.

6 i Saipem Today




@inshore Construction

Land Pipelines

Land pipeline construction, particulardy
Cross-country. has historically been one of
he mainsteys of Saipem’s business. Saipem

ranks amongst the largest pipeling contractors
in the world, having laid & record 60,000k
of pipelines on five continents, including
whale pipefine systems in Australia, New

Zealand. India, Argentina as well as haly
where the Company built over 10,000km
Of the country's Gas Pipeline Transmission
System,

Projects of this geographic scope demand
operations of great complexity. Pipelaying
across the Alps, fording the Nile, Ganges
and Rio Negro, crossing the Sahara and
Arabian deserts or the swamps and jungles
of West Africa, India and Asia, and laying
in and around the most densely populated
regions of the world have all been challenges
met by Saipem,

N

Upstream Oil & Gas Processing Plants
and Terminals i
Recent acquisitions permit the company to
offer integrated solutions ranging from
upstream engineering to turnkey delivery of
facilties including onshore production treatment
plants, pumping and compression stations
and terminals. Among the most important
realisations, the CPC marine terminal and
the Blue Stream gas compression station in
Russia, the ROD project in Algeria.

Involved in the plant and refineries construction
sector for the last 35 years, Saipem has
developed a broad scope of capabilities
working for clients on a worldwide basis.
The  Company's far-ranging  oroject
experience in varied geographic locations
includes construction of tens of refineries
and a large number of plants. for. the
chemical, pevochemical, treatment, nuclear
water, and industrial sectors. ,

Today with Sofresid within its organisation
and the relevant expertise in chemical,
refining and power generation plants,
Saipem has furtherly broadened its initial
role as mechanical contractor, developing
and diversifying systems and management
Capabilties, from engineering to construction,
that allow the Company to handie the
whole project.

Saipem Capability-to provide services as an
EPIC contractor along with its close-to-the-
Customer presence and international
redeployment, makes it possible 1o meet
the complete range of clients' requirements.

Saipem Today
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Leveraging its cryogenic Siorage mem
technology and recognised byits ¢
s & world expert, S.N. Technigaz, Sai;
wholly-owned subsidiary, is a fronts
player in the Liquefied Natural Gas marke,
Technigaz uses its innovation Capablliies to
anticipate customer needs, developing and
offering integrated solutions for onshore
and offshore LNG import and export
terminals (Gravity Base Structure, FPSO for
LNG). The award of new contracts confirms
Technigaz's position as the o -farked
wrnkey builder of LNG storage tanks and
import terminals and underscores the
considerable potential of this marke:.
The Group is also an essential player on the
LNG wansport market through its two
subsidiaries GTT and Moss Mariime. Both
companies develop sea ransportation
technologies (spherical tanks for .Moss
“Maritime and menbrane tanks for GTT} wich
coud used as well for  offshore
technologies (LNG or FSRUJ.
Inaddition, Saipem’s ability 10 set up
. partnerships strengthens its expertise and
broadens its geographic Scope and areas
of competency.
The design work completed for the Hazira
project in India is one example of this
strategy. and is the first tangible result of our
Company’s closed cooperation with Shel.
Saipem is optimistic about the outlook in
the LNG segment as a result of its
Customers’ selection of offshore solutions
for LNG production and receiving units, its
continued innovation and the success of its
marketing initiatives in Cental America,

Spain. ltaly, India and the United States,”

where Saipem has set up a cooperation
agreement with Zachry, its construction
partner for the United States.

The LNG business unit comprises_also
Saipem’s skills in maritime works which are
very often requested to deliver full
integrated solutions for terminals. Carrying
out many projects in maritime works has

given the Company a recognised expertise

in this activity including all types of harbours
and marine terminals. Through its ability to
hamness offshore and maritime works
techniques, its experience and capacity to
develop innovaiive concepts, Saipem is a

8 f Saipem Today

preferred  partner in high value-added
maritime civil engineerin 1OISCIS. with a
wide range of complemen ry technologies,
The Company has also displayed ihe ability
0 continuously adapt to envirenmental
constiaints. The increasing integration of
heavy maritime civil engineering component

Mo onshore and offshore oil and gas
projects, such as the Bilbao LNG terminal
project in Spain, the Hazire LNG terminal
pigjectinindia and the CPC oil terminal in
Russia, is opening up. substantial new
opportunities . for  the  maritime works
business.




Camom in France and the Group's
overseas subsidiaries, Saiper resence
in the Jast link of the value chain ena Dles
the Company 0 offer end-to-end solutions
for ene services businesses. Saipem's
involy from the outset of projects
allows o continuously integrate and
improve . operations  and maintenang
services on major projects. This ability to
anticipate and meel customers’ needs
through engineering and maintenance
services fosters closer, better-established
relationships.,

Leveraging these successes and the
Group's capabilities, Saipem intends o
pursue its diversification, consolidate its
position as a major player in France. and
strengthen its European parinerships in the
field of industrial maintenance,

For export outside the European Union.,
Saipem intends 1o pursue the strateqy of
integrating maintenance into major projects
and developing maintenance services
through local or regional Group's offices.
Maintenance engineering ‘should also
enable the Group to improve its processes,
enhance productivity and propose concrete
progress plans 1o iis customers,

IMO-Maintenance Modification Operation

éaipem Today ‘ 9
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~ undertakes:

As an international diilirg contracior operating
in some of the most hostie onshore and
offshore environments, Saipem is Dresently
contracted to major oil companies, carrying
out important drilling programs-in Afica,
Europe, the Middle East, Asia Pacific, and
the Americas,

Over many decades of activity Saipem has
drilled over 6.200 wells; 1,400 of which
have been offshore, totalling an overall
depth of 13.7 milion m.

In North West India alone; the Company
has drilled close to 100 wells since 1989

‘on a footage basis.

During the last fifteen years in laly, Saipem
has drilled more than 30 ‘HPHT wells
deeper than 6,000m, and eight HPHT
wells deeper than 7,000m. In 1999,
Saipem reached a depth of 8,012m with
the IDECO E 2100 AZ 5846 rig on the
island of Gozo, Malta. ,

With the Company's fieet of state-of-the-art
diiling vessels - including the ulra
deepwater DP drillship, the Saipem 10000,
and the upgraded fourth generation
semisubmersible driling fig the Scarabeo 7
- and its experienced and competent
personnel, the Company aims to meet
three key objects with every project it
- 2ero accidents;

- N0 damages:

- excellence of performances.

Whenever possible Saipem seeks. to
maximise "local content” on a project by
developing joint ventures with qualified
local companies and by training personnel
from around the world in the business of
driling and well control technology.




eased FPSO

Seipem  entered the leased FPSO
business in. 1996 via its involvement in the
Aquila FPSO development in 850 m water
depth offshore ltaly, and has since gone
on to develop FPSOs later leased for the
Okono and the Okpoha fields developmen:
off Nigeria,

Through the successful development of

these milestone projects and the strengthening
of its engineering and project management

capabilities, Saipem is rnow ready to play &
major role i this market, making. the fuliest
use of the panoply of technologies and
esources necessary to satisfy all clients'

-

“expeciations on safety, quelity, performance,

e
schedule and budge:.
The Saipem group can now, in fact, maich
mukiple Company combinations with the
right expertise and experience to meet the
demands of any key development project

phase, from project managemen:t and
engineering, through procuremen, fabrication,
installation and stari-up. 10 operations and
maintenance.

For an FPSO project, Saipem group can
bring together project managers, procedures
and standards from both its Milan-based
Saipem S.p.A. technical services, department
as well as from Paris-based Saipem SA.
The top level engineering competencies,
offered by Saipem, as well as the
specialised naval enginéering support
services of Saipem assets management
department and from the fully owned
subsidiary Moss Maritime the are al
available to provide the full spectrum of
engineering services required for a project.
Procurement activities ‘are supported by
Saipem's existing procurement department
which operates from several locations
worldwide, and is integrated into a network,
that provides a strong and reliable structure
to carry out all aspects of procurement
logistics in a global market.

A skilled team of construction managers.,
coordinators. and inspectors within Saipem
manages the project construction phases.
Salpem is also in a position to offer
fabrication activities in its yards in ltaly as
well as in other main logistic support bases
such as in Rumuolumeni in Nigeria and
Sharjah in the U.A.E.

Saipem's  unique  wholly-owned fleet
enables the Company to provide a full
range of installation, construction and
transportation services suited to the most
challenging floating system installations.
During the operation phase of an FPSO
development, Saipem can call upon a
wealth of experience, resources, systems
and a network of working bases located
around the globe to manage Saipem
group’s world-class fieet as well as its
0&M business unit competencies.

Saipem Teday | 11
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DECLARATION OF RONALD E. BLUM IN SUPPORT OF

RESPONDENTS’ PETITION TO RECONSIDER THE OPINION AND ORDER IN o
LIGHT OF ENTRY AF TER THE CIL.OSE OF THE RECORD AND OVERBREADTH

- Ronald E, Blum states as follows:

- My name js Ronald E. Blum, I am over the age of 18 years and am competent to make

this Declaration. This Declaration is based on my personal knowledge obtained through
my employment as Group Vice President, LNG Global Sales with Chicago Bridge & Iron
Company ("CB&I"). : ' '

- In the course of my employment, I have, responsibility for LNG facility sales in North

America. In the course of my employroent, I am familiar with CB&I's efforts to obtain
awards on the following projects: '

A new LNG import terminal planned for Corpus Christi, Texas, by Cheniere Energy

(the "Cheniere Corpus Project™)
* A npew LNG import terminal planned for Sabine Pass, Texas, by Cheniere Ehcfgy (the

"Cheniere Sabine Pass Project")

- The Cheniere Corpus Project and the Cheniere Sabine Pass Project will each include

three single containment tanks.

. In the carly stages of development on both Cheniere projects, CB&I bad discussions

with Cheniere in regardy to CB&] providing technical services for Cheniere’s FERC
application for the Sabine Pass and ‘Corpus Christi projects in exchange for a



- In 2003, Black & Veatch solicited j)mposals for the tank work subcontract on both of the
Cheniere projects, , _ ' . _

. Cheniere ultimately selected Bechtel as the EPC contractor, and negotiations Abetwccn
Bechtel and Cheniere commenced for the EPC contracts for the two projects. Even ,

Mitsubishi Heavy Industries ("MHI"), in association with Matrix, and Toyo Kanetsu KK

Sosoas

("IKK™), in association with AT&V, also submitted bids for the tank work on the two
projects, ' :

. Apparently preferring its own specifications, Bechtel subsequently asked CB&I and

others to submit new bids for LNG tank construetion on both projects. CB&i again
submitted a proposal for this work, this time to Bechtel. Baged upon Bechtel's
specifications for the bids, the value of the tank work subcontracts for the Cheniere
~ Corpus Project aud the Cheniere Sabine Pass Project would have been substantial, as
each project included three LNG tanks with technical specifications unique to the project,
After CB&I submitted s bid to Bechtel, Chepiere announced that MHI/Matrix had been

selected as the tank subcontractor on the Sabine Pass Project and Corpus Christi Project.

proposal for the Cheniere Sabine Pass Project. CB&I understands that Bechtel will make
a selection between the short-listed companies, MHI/Matrix and CB&I. CB&I expects
Bechtel to make an announcement in the near future, _

I declare under penalty of perjury that thé foregoing is
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MHI Selected for Engineering and Construction
Of LNG Tanks at Two U.S. Sites
--The First U.S. Order Placed to Japanese Company--

Tokyo, June 24, 2004 -- Mitsubishi Heavy Industries, Ltd. (MHI) and Matrix Service Company, a
leading storage tank manufacturer in the U.S., were selected by Cheniere Energy, Inc. of the U.S. for
engineering and construction of LNG tanks to be built at two LNG receiving terminals which Cheniere
plans to build in Louisiana and Texas. Final negotiations with MHI/Matrix are expected to be complete
in the next few weeks. This marks the first LNG tank construction work in the U.S. to be performed by
a Japanese company.

The work will entail engineering and construction of six 1 60,000 cubic meter LNG storage tanks, three
tanks at each site. Construction of the LNG receiving terminals is expected to start during the first -
quarter of 2005. These facilities are expected to start operation in 2007. Each facility is designed to
have an initial natural gas processing capacity of 2.6 Bef (billion cubic feet) per day. ‘

In the U.S,, as a part of diversification of energy sources, demand for natural gas is sharply increasing.
As domestic natural gas reserves are in decreasing tendency, sharp increase in LNG import is
expected. The construction of LNG terminals has been spurred as indicated by the remark of Secretary
Spencer Abraham, U.S. Department of Energy, in late last year, mentioning necessity of at least 13
LNG receiving terminals in the United States by 2010.

In view of the robustness of the American LNG tank market, MHI has signed a comprehensive
agreement with Matrix and strengthened its marketing activities in the U.S. Specifically, MHI has
reinforced local marketing structure since March by dispatching several marketing and engineering
personnel to Houston, Texas. The selection was based on a high evaluation of MHI's performance in
LNG tank construction in Egypt, Qatar, Taiwan and Korea, in addition to marketing efforts by
MHI/Matrix. ' '

Cheniere Energy, Inc. is a Houston-based developer of LNG receiving terminals and oil and gas
exploration and production company. Currently, Cheniere is developing LNG receiving terminals in
Sabine Pass, Louisiana, and Corpus Christi, Texas. Cheniere also participates in the LNG receiving
terminal project in Freeport, Texas. ’

H##

About Mitsubishi Heavy Industries

Mitsubishi Heavy Industries, Ltd. (MHI), headquartered in Tokyo, Japan, is one of the world's leading
global heavy machinery manufacturers, with consolidated sales of 2,373 billion yen in fiscal 2003
(year ended March 31, 2004). MHI's diverse lineup of products and services encompasses

htto://www.mbhi.co.in/enews/e 0998 .html : 2/1/2005
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shipbuilding, steel structures, power plants, chemical plants, steel plants, environmental equipment,
industrial and general machinery, aircraft, space rocketry and air-conditioning systems.

For more information, please visit the MHI website (http://www.mhi.co.jp).

PRESS CONTACT:

Hideo Ikuno: h.ikuno@daiya-pr.co.jp

Tel: +813-6716-5277, Fax: +813-6716-5929 .

Daiya PR (in charge of public relations for Mitsubishi Heavy Industries, Ltd.)

HOMEPAGE | INDEX |
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ExxonMobil Licenses Innovative LNG Storage Tank Technology

> ABOUT EXXONMOBIL HOUSTON, Texas {January 9, 2004) - ExxonMabil Upstream Research

> ENERGY CHALLENGES Company announced today that it has licensed a patented liquefied
w NEWS ROOM natural gas (LNG) storage tank technology-to U.K.-based Skanska
i Whessoe, a leading engineering, procurement and construction contractor
Media Contacts ' with specialized, worldwide experience in storage and handling of fow-
News Releases & Media temperature fluids. This new innovation in LNG storage technology, calied
. Statements modular tanks, offers the potential for significant cost savings and faster

Op-Eds ) construction times for LNG import and export terminals.
Speeches & Interviews :
Publications The technology employs madern shipyard fabrication practices and a
Valdez L scalable, modular design to provide a full-containment LNG storage
Multimedia Library system. The tanks have been designed and rigorously evaluated for a
Management Biographies , wide range of conditions including earthquake prone areas of the Pacific-
Archive rim, North America, and Europe.

> JOBS & CAREERS

> INVESTOR INFORMATION ExxonMobil's modular tanks are fully compatible with the design standards

and criteria currently being considered for use at LNG import terminals
worldwide. To provide a high degree of safety, the inner, nickel/steel, and
the outer, reinforced, prestressed concrete tanks of the modular storage

- System are liquid and gas tight, and independently capable of containing
the stored LNG,

The modular LNG storage tank system is another example of
ExxonMobil's extensive LNG technology development program
contributing to the company's expanding LNG business. While currently
participating in the production of about 20 percent of the world's LNG,
ExxonMobil is leveraging its LNG experience, technology and worldwide
gas marketing processes to rapidly grow its LNG portfolio.

Significant new applications of LNG technology are being planned for
ExxonMobil's joint venture projects with Qatar Petroleum that are
developing resources from Qatar's giant North field. These include the
world's largest liquefaction trains, each producing about 7.8 million tons
annually (MTA) of LNG, surpassing the current industry-record 4.7 MTA
trains in RasGas 11, which is also a joint venture project between Qatar
Petroleum and ExxonMobil. The LNG from these large trains will be
transported to market via a new generation of very large LNG carriers.

ExxonMobil Upstream Research Company is the upstream research unit
of Exxon Mobil Corporation (w_\l\_/yy;g)gx_ogm_ogﬂ&g_m), a leading global oil,
natural gas and petrochemicals company with operations in nearly 200
countries and territories. ExxonMobil leads the industry in upstream .

technology development and application.

From its U.K. base, Skanska Whessoe (www.skanska.co.y_k) operates

- worldwide to design and build tanks and terminals for the LNG/LPG -
market and is also in the business of associated gas treatment, fluid
handling and storage systems.

CAUTIONARY STATEMENT: Projections, estimates, expectations and
business plans in this release are forward-looking statements. Actual
future results, including technology application and project plans and
schedules, and LNG production could differ materially due to changes in
market conditions affecting the oil and gas industry; political actions; the
outcome of commercial negotiations; developments involving competing
technologies; and other factors discussed in our SEC filings. See in
particular "Factors Affecting Future Results" under item 1 of ExxonMobil's
most recent Form 10-K. References to future quantities of LNG reflect
volumes that are.not yet classified as proved reserves but that we believe

http://www. exxonmobil. com/corporate/newsroom/newsrelcases/xom;nr_0901 04.asp 2/1/2005
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will ultimately be produced.
ExxonMobil News Media Desk: (713) 656-7544
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DECLARATION OF ERIC FREY IN SUPPORT OF
RESPONDENTS' MOTION FOR RECONSIDERATION AND

TO RE-OPEN THE RECORD TQ ADDUCE ADDITIONAL EVIDENCE
‘

Etic Frey states as follows:

1. My name is Eric Frey, I am over the age of 18 years, and am comipetent to make this
Declaration, This Declaration is based on my personal knowledge, obtained through my
employment as a business development manager with Chicago Bridge & Iron Company,
N.V. ("CB&I"). ' '

2. As a business development manager, I have primary responsibility for contracting for

LNG-related projects in North Amercia which includes all pre-contract interfacing with

the client, bid preparation, and negotiation of final contract. Specially, I have represented
CB&I in its efforts to obtain awards on the following projects: L

e Peak shaver facility to be built for Yankee Gas in Waterbury, Connecticut (the
"Yavkee Gas Project") '
* Peak shaver facility to be built for Washington Gas in Prince George’s County, |

Maryland (the "Washington Gas Project”).

3. CB&I recently competed for the .EPC contract on the Yankee Gas Project. When CB&I
submitted its bid on the Yankee Gas Project, I understood that our competition would
include combinations of Toyo Kanetsu KK ("TKK"), a Japanese corporation, AT&V,



CHI Engineering Services, Inc., Mitsubishi Heavy Industries ("MHI"), a Japanese
corporation, Matrix, and Black & Veatch.

Until the moment Yankee Gas advised CB&I that we had won the contract for the
project, I believed that CB&I was in a fierce competition with a joint venture of Black &
Veatch and MHL During the course of several rounds of negotiations with Yankee Gas,
CB&I reduced its bid in a effort to win the Yankee Gas Project. CB&I was extremely
price conscious throughout the bidding and negotiations given the competition with
Black and Veatch/MHL S : '

I am cutrently working on the obtaining the Washington Gas Project for CB&l
Washington Gas has requested pricing on "Technical Services," basically engineering
services, and General Contractor Services. Washington Gas has further requested that
bidders identify the work they would self-perform and the work they would expect to
subcontract and manage. Proposals for the Washington Gas Project are due on February
21, 2005, o

On January 28, 2005, I attended a prc-bid meéting and site visit for the Washington Gas
Project. Also present were representatives from Black and Veatch, MHI, Washington
Group, and Whessoe. It appeared that Black and Veatch was there with MHI and that

‘Washington Group was there with Whessoe. I understand that these parties will be our

competitors in the bid for the Washington Gas Project.
Ideclare under penalty of petjury that the foregoing is true and correct.

My —

o 4

Eric Frey N4
Date: ] ‘/ 3/ / 05






