
UNITED STATES OF AMERICA
FEDERA TRAE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, LLC
A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT , LLC
SOY AGE DERMOGIC LABORATORIS , LLC
BAN, LLC d/b/a BASIC RESEARCH, LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. ATERHOUSE
KLEIN-BECKER USA, NUTRA SPORT , and
SOY AGE DERMALOGIC LABORATORIS

DENNS GAY
DANEL B. MOWRY d//a AMERICAN

PHYTOTHERAY RESEARCH LABORATORY, and
MITCHELL K. FRIDLANDER

Respondents.

Docket No. 9318

ORDER GRATING COMPLAINT COUNSEL'S MOTION TO COMPEL COMPLETE
PRIVILEGE LOGS AND GRANTING COMPLAINT COUNSEL'S UNOPPOSED

MOTION FOR EXTENSION OF TIME TO FILE A COMPLETE PRIVILEGE LOG

On December 7 , 2004, Complaint Counsel filed a motion to compel Respondents
production of privilege logs that comply with Rule of Practice 3.38A ("Motion

On December 14 , 2004, Complaint Counsel filed an unopposed motion for extension of
time to file a more complete privilege log as required by the December 1 , 2004 Order granting
the motion to compel a complete privilege log filed by Basic Research ("Basic

On December 21 2004, Respondents filed their opposition to Complaint Counsel'
motion to compel ("Opposition ). Respondents ' opposition was not filed timely, no leave to file
out oftum was filed, and there is no indication that Complaint Counsel agreed to allow
Respondents additional time to file their opposition. Footnote 1 of the Opposition states:
(tJhrough oversight, the undersigned counsel miscalendered this response date for December

18th rather than the 17th. But Respondents file this Reply to inform this Cour of Respondents ,
intentions and ongoing efforts to obviate this issue." Opposition at 2 n. !. Therefore
Respondents ' Opposition will not be considered.



Complaint Counsel seeks an order compelling Respondents to provide privilege logs that
comply with the requirements of 16 C. R. 9 3.38A. Motion at 1. Complaint Counsel argues
that seven Respondents have failed to file any privilege log and that the log fied by the other two
Respondents fails to comply with the requirements of Rule 3.38A. Motion at 4-

Rule 3.38A identifies the requirements for privilege logs , stating:

(a) Any person withholding material responsive to a subpoena
issued pursuant to 9 3. , wrtten interrogatories requested
pursuant to 9 3.35 , a request for production or access pursuant to
93. , or any other request for the production of materials under
this par , shall assert a claim of privilege or any similar claim not
later than thc date set for production of the material. Such person
shall , if so directed in the subpoena or other request for production
submit, together with such claim, a schedule ofthe items withheld
which states individually as to each such item the type, title
specific subject matter, and date of the item; the names , addresses
positions , and organizations of all authors and recipients of the
item; and the specific grounds for claiming that the item is
privileged.

16 C. R. 93.38A(a). Rule 3.38A clearly states that the privilege log must state individually as
to each item the date and the name and address of all authors and recipients.

The privilege log submitted by Respondents Basic Research and Ban does not provide the
information required by Rule 3.38A. Motion, Exhibit 2. For example, the names , addresses
positions , and organizations of all authors and recipients are not listed. Id.

Moreover, on November 15 2004, Basic Research fied a motion to compel Complaint
Counsel to provide a privilege log that complied with Rule 3.38A. Dec. 1 2004 Order. In their
opposition to Basic s motion to compel, Complaint Counsel indicated that Basic s privilege log
was deficient. Dec. 1 2004 Order. In the December 1 , 2004 Order granting Basic s motion to
compel, this Cour stated that "ifthe paries are unable to reach an agreement (to limit the
privilege log requirements), the privilege logs must conform to the requirements of Rule 3.38A.
Dec. 1 2004 Order. Nonetheless , Respondents have failed to provide a privilege log in
compliance with Rule 3.38A.

Claims of privilege may be waived for documents that are not listed on a privilege log, or
that are listed without the information required by Rule 3.38A. The parties are hereby put on
notice that claims of privilege may be waived by failure to comply with the requirements ofthis
Order or by further violations ofthe discovery rules.



For the above-stated reasons , Complaint Counsel's motion to compel privilege logs is
GRANTED. Complaint Counsel's unopposed motion for an extension oftime to fie a complete
privilege log is GRANTED. All paries will have fifteen days ITom the date of this Order to
exchange complete privilege logs or to provide notice that they have not withheld any privileged
documents.

ORDERED:

S P en . McG
hief Administrative Law Judge

Date: December 29 2004


