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(CORRECTED)
RESPONDENTS’ OPPOSITION TO COMPLAINT COUNSEL’S MOTION TO
COMPEL PRODUCTION OF DOCUMENTS AND ANSWERS TO
INTERROGATORIES

Respondents, Basic Research, L.L.C., A.G. Waterhouse, L.L.C., Klein-Becker
USA, L.L.C., Nutrasport, L.L.C., Sévage Dermalogic Laboratories, L.L.C., Ban, L.L.C,,
Dennis Gay, and Daniel B. Mowrey, Ph.D (collectively “Respondents™),’ submit this
Opposition to Complaint Counsel’s Motion to Compel Production of Documentary

Materials and Answers to Interrogatories (“Motion™) and in support state as follows:

' Respondent Mitche!l Friedlander is not a party to this Opposition because Complaint Counsel’s
Motion was expressly not directed against him.
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I. Introduction

Over the past five months, Basic Research, L.L.C. and Ban, L.L.C., have
produced over fifty thousand pages of documents in response to Complaint Counsel’s
discovery requests. These docﬁments were in addition to thousands of documents
pre\}iously produced in response to the FTC’s pre-complaint civil investigation demands
(“CID”). The Respondents’ ability to produce further documents has reached an
endpoint. Except for documents that are being withheld pursuant to an asserted privilege
or timely-filed objections, Respondents have no further documents to produce in response
to Complaint Counsel’s First Request for Production. A comprehensive search has been
done and complete compliance has occurred. Simply put, there are no additional

documents to produce that respond to the Request for Production.

Despite this, Complaint Counsel remain unsatisfied and have moved to compel
production of documents to their First Request for Production and answers to their First
Set of interrogatories. In doing so at this late date, Complaint Counsel essentially ask this
Court to ignore the history of these discovery requests. That history includes extensive
discussions and negotiations concerning both discovery requests, including agreements
for extensions that have benefited both parties and agreed-upon procedures for handling
production and objections. Most significantly, that history establishes that the parties
reached impasse over two months ago on the issues now raised in the Motion to Compel.
In filing this Motion, Complaint Counsel ignore the scheduling order of this Court
entered on August 11, 2004 that requires that “[a]lny motion to compel responses to
discovery requests shall be filed within 5 days of impasse if the parties are negotiating on

good faith and are not able to resolve their dispute.” (Order, Ex. A).



Docket No. 9318

Indeed, Complaint Counsel and Respondents exchanged letters on September 22,
2004 (Bx. B) and October 8, 2004 (Ex. C).> In the period between those letters,
Complaint Counsel and Respondents endeavored to reach an agreement on specific
discovery issues. Complaint Counsel memorialized fheir disputes with Respondents’
discovery position in their September 22nd letter, which was followed by hours of
discussions between counsel as to the parties’ respective positions. Respondents’
counsel’s letter of October 8 memorialized all areas of agreement and those areas in
which no agreement could be reached. Respondents stood on their remaining objections
and the issues were ripe for the Court’s determination. Confrary to Complaint Counsel’s
attempt to ignore this reality, there is absolutely no ambiguity that an impasse as to the
discovery issues existed as of the October 8% letter. In fact, the letters between counsel
reflect that the parties reached impasse on October 8, 2004 on the identical issues
presented in the Motion to Compel and that ﬂ;e instant Motion was filed long past the

date established by this Court and therefore is barred.

In forty pages of deliberate distortions of the agreements, discussions and dealings
between Complaint Counsel and counsel for the Respondents, Coﬁlplaint Counsel insists
that this Court should enter an Order compelling the production of documents pursuant to
their First Request for Production of Documentary Materials and Tangible Things and
answers to their First Set of Interrogatories, despite the untimeliness of the Motion. But
stubborn facts stand in the. way of the relief Complaint Counsel seeks. Put simply,

Respondents cannot produce documents that they do not possess. Nor should Complaint

% While the October 8" letter is signed by Jeff Feldman, counsel for Respondents Mowrey and
Gay were also participants in the negotiations. The letter reflected their positions as well.
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Counsel be allowed to rewrite history and raise these issues long after the parties have
reached impasse and the issues have passed from ripeness to rot.
II.  Respondents have made Herculean Efforts to Produce Responsive

Documents as Promptly as Practicable and Have Produced All
Responsive Documents At This Juncture.

On June 25, 2004 Complaint Counsel issued its First Request for Production
(Exhibit D). As is standard practice, Respondents raised appropriate objections to the
discovery requests but began assembling documents for production (Exhibit E). Over the
past several months, Respondents Basic Research, L.L.C. and Ban, L.L.C. have produced
tens of thousands of documents on an agreed-to staggered schedule. Despite this express
understanding  that Respondents® productions would be done on a rolling basis,
Complaint Counsel now feign ignorance of this apreement and falsely paint Respondents
as acting in a dilatory mamner. In reality, the agreed-upon, staggered production of
thousands of documents rendered the productions and review thereof manageable and

reasonable.

Indeed, Respondents possessed extensive documents responsive to the Request of
Complaint Counsel. Early on in this litigation, counsel for all parties recognized this, and
in July and August 2004, had entered into a series of discussions concerning how to
structure the production of documents and responses to discovery. Because the discovery
served with the Complaint was extensive, Respondents and Complaint Counsel agreed to
an extension, which this Court approved by Order dated July 16, 2004. Responses to the
Request for Production were served on Aungust 3, 2004 and production commenced in
August and continued into September. Responses to the Interrogatories were served on

August 16, 2004, pursuant to an additional agreed extension.
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In addition to these extensions, Complaint Counsel and Respondents discussed
the logistics of the discovery, to which Respondents followed up with correspondence
addressing many of the parties’ concerns on August 27, 2004 (Ex. F). First, the
litigants agreed that there would be a rolling production of documents whereby
documents would be produced as they were assembled and reviewed.  Complaint
Counsel themselves took the lead role in this process and identified which documents
they wanted first and which were of lower priority.  Ironically, the rolling production
was proposed by Complaint Counsel themselves, notwithstanding their present position
on the issue in their Motion. On August 10, 2004, product samples were provided to
Complaint Counsel. Later, in mid-August and then in early September, Respondents
produced more than an additional 40,000 documents. At no time through this process of
the rolling production did Complaint Counsel complain that this was unacceptable, since

indeed it reflected the parties’ agreement.

While Complaint Counsel’s “understanding™ of this production now has changed,
at the time they understood that the first production represented an initial production and
that additional rtesponsive documents would be forthcoming. Those subsequent
productions took place over the following weeks and the production was qompleted on
November 18 when the “bin documents,” discussed below, maintained by Respondents
were produced. During every step of this process, Complaint Counsel were well aware of
the steps that were being taken to provide responsive documents. While Complaint
Counsel now charges that Respondents were acting in a dilatory fashion, that is merely an
after the fact revision in order to justify their own tardiness in filing this Motion to

Compel.
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On August 23, 2004 during a teleconference and subsequently in the August 27,
2004 letter (Ex. F), the parties began to consider and address the production of the bin
documents, a history which Complaint Counsel now rewrites. Basic Research made
clear to Complaint Counsel that it posscséed thousands of documents in a series of
garbage dumpster sized bins at Basic Research’s headquarters in Utah. The bins were
maintained pursuant to the retention requests of FTC attorney Walter Gross. The
inspection of the bin document was a major undertaking, which posed a tremendous
financial and logistic burden, requiring hundreds of manpower hours. Basis Research
objected to bearing the burden and expense of this inspection, given that the FTC’s
retention request was broader than the Complaint that was ultimately brought. Thus, to
cull from the bins only those documents that were responsive to the pending discovery
request entailed far more work than that which would have otherwise been required had
the retention request been more narrowly tailored. Basic Research suggested to the FTC
that the parties split the cost of hiring contract legal staff to conduct the inspection of the
bins. Complaint Counsel considered this proposal for a period of time, but ultimately
rejected it and suggested that the inspection be conducted by FTC staff with the
understanding that non-responsive and privileged documents would be returned to the
Respondents. This protocol was clearly unacceptablé and left the Respondents with no
alternative but to bear the burden and expense of the inspection themselves. Respondents
advised Complaint Counsel that Respondents were commencing the inspection of the
bins at their own cost, but that responsive documents could not be produced until late

October at the earliest. Complaint Counsel raised no objection to this. However, because
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of the enormity of the task, the documents were not ready until November 18, and again

Complaint Counsel did not object.

As explained above, by mid-September Complaint Counsel was already
addressing the responses, objections and the production made by Respondents.
Complaint Counsel by letter dated September 22, 2004 (Ex. B) raised the very issues now
raised in their Motion to Compel. Respondents addressed Complaint Counsel’s issues by
letter dated October 8, 2004 and the parties’ disputes over the Respondents’ responées
and objections to discovery were framed and finalized. Accordingly, Complaint
Counsel’s current attempt to paint a picture of Respondents’ delay and references to the
bin documents are a red herring. To cut through all the rhetoric,' Complaint Counsel
delayed in filing this motion, which should have been filed by October 13, 2004 and
instead point fingers at Respondents for Complaint Counsel’s own deiay. Ultimately and
most importantly, Respondents have produced all responsive documents responsive
during the agreed-upon schedule and in a manner that was, at least prior to the their

Motion to Compel, acceptable to Complaint Counsel.
III.  Respondent’s Search has Exceeded the Requirements of Applicable Law.

Complaint Counsel have mischaracterized Respondents search as limited and
have suggested, despite the volume of documents that have been produced, that
Respondents have not been sufficiently thorough in looking for responsive documents.
The standards governing a litigant’s obligation to seck responsive documents are well

established. A recipient of a production request has a duty to undertake a comprehensive
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search for documents and produce all documents in its possession, custody and conirol

16 C.F.R. §3.37.

Complaint Counsel attempt to make much of the fact that Respondents’
objections asserted the limits of their obligations, i.e. that they would carry out a
reasonable search for documents in all areas where responsive documents were likely to
be found. On this issue, the objections cited by Complaint Counsel and filed by
Respondents prior to resolution of the bin document issue are no longer applicable and
are irrelevant. Respondents have, in fact, conducted a comprehensive search and have
searched every location where documents might be stored. All responsive, non-
privileged documents that exist in the possession, cuétody and control of Respondents
have been produced to Complaint Counsel. See Affidavit of Carla Fobb:; (Exhibit H).
Complaint Counsel cannot demand production of documents that do not cxi‘st.

Accordingly, the motion to compel should be denied because all documents have been

produced.

IV.  Complaint Counsel’s Assertion Regarding the Resubmission of
Documents is Misleading and Ignores the Reality of Respondents’ Efforts
to Produce Over Fifty Thousand Documents.

Complaint Counsel willfully ignores the history of production in their argument
concerning the resubmission of documents. Because Complaint Counsel’s Request for
Production encompassed documents the FTC had initially recetved pursuant to the FTC’s
pre-complaint CID’s, some duplication naturally and predictably occurred. Complaint
Counsel should have anticipated that it would have received redundant copies of
documents when it drafted requests that repeated categories previously included in their

CID’s. Yet they now complain about it and insinuate improper purposes. Complaint
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Counsel bury in their footnote 5 the fact that Respondents were permitted, but not
required to produced previously produced documents. {See Motion at 6, n.5) Although
Complaint Counsel phrase this in the negative — “Complaint Counsel advised
Respondents that they were not required to resubmit documents previously pr(;duced” '
lemphasis added]it is clear that Camplaint Counsel did not require nor request that
Respondents omit previously produced material. Had they done so, Respondents most
assuredly would have objected, as this procedure would have entailed significant
additional work. It would have been impractical, expensive and time consuming for
Respondents to have rechecked their production against previously produced documents
to ensure that no documents were produced more than once. That would have further
delayed the production as the parties ouflined. If Complaint Counsel had any legitimate
concerns with the approach that Respondents adopted concerning duplicate production,

they could have and should have raised the issue in a timely fashion.
V. The Motion is Untimely.

Not only is Complaint Counsel’s Motion baseless because Respondents have
produced all responsive documents, but the Motion is over two months too late under the
Court’s Scheduling Order. Every issue concerning the First Request for Production and
First Set of Interrogatories, which Complaint Counsel discusses in their Motion to
Compel, was extensively briefed in a letter from Complaint Counsel to Respondents’
counsel over three months ago on September 22, 2004. In that letter, Complaint Counsel
requested the oppqrtunity to meet and confer with Respondents’ counsel to resolve the
issues “without the need for Complaint Counsel to seek judicial intervention.” Those

lssues were the subject of intense and protracted discussions over the following two
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weeks, most particularly during several hours of phone conversations on September 30
and October 1, 2004 between counsel. The purpose of that meeting, as threatened in
Complaint Counsel’s letter, was to ripen the issues related to Respondents discovery
responses for purposes of filing a Motion to Compel, which should have been filed within

5 days of the impasse, which occurred on October 8.2

A. Complaint Counsel’s Motion to Compel Seeks the Identical Relief Sought

Over Two Months Ago.

Complaint Counsel’s instant Motion expressly challenges the adequacy of
Respondents’ responses and objections to Specification 2, 3, 6, 7, and 11 and implicitly
raises Specification 5. To conclude that these issues were ripe months ago, one need only
review Complaint Counsel’s letter dated September 22, 2004. In that letter, for example,
Complaint Counsel wrote regarding Specification 2 that “{y]ouf clients pledged to
produce responsive documents. Respondents did submit print ads and point-of-purchase
promotional materials, but theyA clearly did not produce all final or draft promotional
materials.” The letter continued by mentioning final TV advertisements, radio
advertisements, telephone marketing materials, final internet material, draft

advertisements and miscellaneous category. Three months later, in the Motion to

* This Court>s Scheduling Order provides, in pertinent part, that where parties reach impasse, a Motion to
Compe] discovery must be filed within five days of the impasse. Scheduling Order, August 14, 2004
paragraph 5. An Administrative Law Judge has the power to enforce its Scheduling Order. In the Matter
of Kellogg, 86 F.T.C. 650 (Sept. 16, 1975) (noting that an ALJ possesses broad powering controlling an
adjudicative proceeding). In enforcing that power, a Court may refuse to consider untimely Motions to
Compel. Philadelphia Nat. Bank v. Dow Chem. Corp., 106 F.R.D. 342 (D.C.Pa. 1984) (rejecting notion that
a party may alter the time frame for considering a motion to compel by merely repeating that no impasse
has been reached); ¢f Cotracom Commodity Trading Co. v. Seaboard Corp., 189 F.R.D. 456 (D.Kan.
1999) (in observing that the parties had not engaged in meaningful negotiations over discovery, the court
observed that had they done so, the issues raised in a motion to compel would have been ripe). To the
extent that a party in an Administrative Proceeding believes it needs an extension of time within which to
file a Motion to Compel discovery, Commission Rule of Practice §3.21 also provides that an
Administrative Law Judge may grant that relief, 16 C.F.R. §3.21.

10
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Compel, Complaint Counsel raised the same laundry list of items and again argued that
“[rlesondents pledged to produce responsive documents.” Motion to Compel Produciion
of Documentary Materials and Answers to Interrogatories, page 9. The same applies
with regard to Specifications 3, 6, 7 and 11. Although Specification 5 is not expressly
raised in the Motion, its contents are. The simiple fact is that no new issue has been raised
by the December 6™ Motion to Compel that was not raised by the September 22™ letter

and addressed definitively in the Respondents’ October 8™ letter.

Nothing has changed since October 8, 2004 with respect to the issues Complaint Counsel
have now raised. In the instant Motion, Complaint Counsel have asked for final
television and radio ads. The October 8, 2004 letter reflects that DVDs of those
materials were being produced to the FTC on that very day. If Complaint Counsel
believed that the production was inadequate and required a motion to compel, no one
could seriously contend that the issue was not ripe at that time. The Motion to Compel
also seeks Internet content concerning the Challenged Products, another issue raised in
the September and October letters. Respondents confirmed that they were in possession
of no responsive non-privileged documents. Likewise the issue of Respondents’ email
was raised in the letter of September 22, 2004. Respondents’ counsel confirmed that a
search had been completed and no others were located. As to draft advertisements,
Respondents confirmed that if any more existed, they were in the bins and would be
produced. Basic Research abided by that agreement. Again, if Complaint Counsel
believed that Respondents’ position necessitated a motion to compel, they should have
filed one when the objections were made, clearly within 5 days of the receipt of the

Octobr 8™ letter. Most notably, Complaint Counsel’s Motion virtually concedes impasse

11
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when addressing Specification 11. While Respondents offered a narrower category of
production, Complaint Counsel responded “[h]owever,l we did not agree to limit our
Document Request 1o these documents”. (See Motion at 25). Negotiations were complete.

Complaint Counsel should have moved then.

Complaint Counsel have similarly moved to compel production of documents
responsive to Specification 6, documents that Respondents do not possess. The materials
consist of data from a pre-litigation copy test concerning Dermalin conducted by Mr.
Popper. In an effort to distract this Court from their failure to timely raise this issue,
Complaint Counsel engage in an elaborate and wholly unnecessary discourse concerning
Mr. Popper’s current status as opposed to his status at the time any data may have been
gcnerated4. The real issue, clearly stated in Complaint Counsel’s September 2om letter, is
that Complaint Counsel believed Respondents were withholding the data.  Whether
Complaint Counsel have some other recourse to seek that data from Mr. Popper is
irrelevant to this Motion. To the extent that the Respondents’ production or objections
purportedly failed to satisfy Complaint Counsel (as apparently they had in September),
they should have moved to compel in accordance with the Scheduling Order when
impasse was reached in October.

Not only have Complaint Counsel filed their Motion to Compel discovery .long
after they should have, it is clear that Complaint Counsel are s¢el<ing new discovery long
after the written discovery cut-off date of November 1, 2004 under the guise of their

Motion to Compel. Scheduling Order August 14, 2004. Complaint Counsel have moved

* The first time Respondents received any of the underlying data was this week. Complaint Counsel did
issue a subpoena to Ed Popper and Respondents are in the process of reviewing that material. This
Subpoena and these issues should be the subject of a different motion.

12
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to compel production of all communications and emails with Respondents’ endorsers.
The specification, however, seeks only documents “referring or relating” to the endorsers.
Thus Complaint Counsel seeks to widen the scope of their original request.  Similarly,
for the first time Complaint Counsel is now asking for “streaming content”, which was
never previously requested in their discovery requests. Accordingly, more than a month
after the close of discovery, Complamnt Counsel attempt to cﬁpand the scope of the

discovery previously served under the guise of a Motion they should have filed two

months ago.

B. Interregatories

Complaint Counsel have also moved to compel answers to certain
Interrogatories, which they contend were not properly answered. The Interrogatories
were first served on Jure 25, 2004. (Exhibit D). Respondents provided responses and
objections on August 3, 2004 and thereafter supplemented certain responses. Again,
Complaint Counsel ignore the fact that the issues were ripe for a motion to compel in
October. Complaint Counsel first expressed concerns with the responses and objections
in letter dated September 2, 2004 (Exhibit G). Thereupon, the responses and objections
were extensively negotiated. An impasse was reached on October 8, 2004 a fact which
Complaint Counsel now ignores.

Complaint Counsel’s conduct with regard to the Interrogatories is transparent.
Most egregiously, with respect to Interrogatory 2, Complaint Counsel failed to inform
this Court in their Motion that Respondents in the October 8™ letter itself provided the
Supplemental Response that Complaint Counsel now seek in this Motion to Compel. If

that answer had failed to satisfy Complaint Counsel, the time to raise the issue was then,

13
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and not eight weeks later. Similarly, Respondents agreed to supplement their Response
to Interrogatory 1, and did so. But they did so subject to the objections they previously
raised. Complaint Counsel have lost the opportunity to now challenge those objections
by failing to timely move when impasse occurred.

If possible, Complaint Counsel are in an even worse position with respect to
Respondents’ response to Interrogatory 6, which they likewise challenged by letter dated
September 2, 2004. In that letter, Complaint Counsel offered to revise Interrogatory 6.
When Respondents rejected the proposed revision and stood by their objections,
Complaint Counsel did nothing. Complaint Counsel again raised the issue in their letter
of September 22, 2004. Despite Respondents’ unwillingness to remove their objection,
Complaint Counsel failed to move for relief in a timely manner. By waiting nearly three
months since these issues have been ripe, Complaint Counsel have lost the opporfunity to
raise those challenges now. In short, as with the Request for Production, nothing
intervened to justify Complaint Counsel’s failure to move for relief when the issues were
Tipe.

VIL Conclusion

Virtually every discussion referenced in complaint Counsel’s 3.22(f) Statement
predates the October 8" letter. In attempting to conjure an excuse for late filing,
Complaint Counsel point to a series of post October 8" unilateral attempts on their part to
reswrrect disputes for the sole and improper purpose of filing this belated Motion to
Compel. See Philadelphia Natl. Bank v. Dow Chem. Co. supra. A party cannot avoid the

existence of an impasse by belatedly declaring one. 7d

14
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For two primary reasons, this Court should deny Complaint Counsel’s Motion 10
Compel. First, Respondents have already produced all responsive documents to
Complaint Counsel. There is nothing left to produce that is not privileged or mnot
properly objected to. Second, Complaint Counsel have filed this Motion too late. Every
issue raised in Complaint Counsel’s Motion was ripe in October, requiring the filing of a

motion in October, not two months later.

Respectfully submitted,

15
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LLC
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Richard D. Burbldge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the
following parties this ] - day of et 2004 as follows:

(1)  One (1) original and two (2) copies by Federal Bxpress to Donald S. Clark,
Secretary, Federal Trade Commission, Room H-159, 600 Pennsylvania Avenue, N.W.,
‘Washington, D.C., 20580;

(2)  One (1) electronic copy via e-mail attachment in Adobe® “.pdf” format to the
Secretary of the FTC at Secretary@fic.gov;

(3) Two (2) copies by Federal Express to Administrative Law Judge Stephen I.
McGuire, Federal Trade Commission, Room H-104, 600 Pennsylvania Avenue N.W.,
‘Washington, D.C. 20580;

(4)  One (1) copy via e-mail attachment in Adobe® “.pdf* format to Commission
Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of
Ikapin@fic.gov, imillard@ftc.gov; rrichardson@fic.gov; lschneider@ftc.gov with one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C,,
20580;

(5)  One (1) copy via U. S. Postal Service to Elaine Kolish, Associate Director in the
Bureau of Consumer Protection, Federal Trade Commission, 600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580

(6) One (1) copy via United States Postal Service to Stephen Nagin, Esq., Nagin
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33131.

(7 © One (1) copy via United States Postal Service to Richard Burbidge, Esq.,
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State
Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.

(8) One (1) copy via United States Postal Service to Ronald F. Price, Esq., Peters
Scofield Price, A Professional Corporation, 340 Broadway Centre, 111 East Broadway, Salt
Lake City, Utah 84111, Counsel for Daniecl B. Mowrey.

(9)  One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742
West Harold Gatty Drive, Salt Lake City, Utah 84111, Pro Se.



CERTIFICATION FOR ELECTRONIC FILING

1 HEREBY CERTIFY that the electronic version of the foregoing is a true and correct
copy of the original document being filed this same day of {M¢ ey 27 _,2004 via
Federal Express with the Office of the Secretary, Room H-159, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.

CHRISTOPHER P. DEMETRIADES
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SCHEDULING ORDER

Complaint Counsel provides preliminary witness list (not including
experts) with description of proposed testimony.

August 27, 2004

September 10, 2004

Respondents provide preliminary witness lists (not including
experts) with description of proposed testimony. '

October 6, 2004 Complaint Counsel provides expert witness list.

October 13,2004 . Respondents provide expert witness list.

October 20, 2004 o Complaint Counsel provides expert witness reports.

Deadline for issuing document requests, requests for admission,
interrogatories, and subpoenas duces tecum, except for discovery
for purposes of authenticity and admissibility of exhibits.

November g, 2004




November 29, 2004

December 13, 2004

January 10, 2005
January 21, 2005
February 4, 2005

February 8, 2005

~ February 15, 2005

February 22, 2005

Februvary 28, 2005

March 11, 2005

March 14, 2005

1

Respondents provide expert witness reports.

" Complaint Counsel to identify rebuttal expert(s) and provide

rebuttal expert report(s). Any such reports are to be limited to
rebuttal of matters set forth in Respondents” expert reports. If
material outside the scope of fair rebuttal is presented, -
Respondents will have the right to seek appropriate relief (such as
striking Complaint Counsel’s rebuttal expert reports or secking
leave to submit sur-rebuttal expert reports on behalf of
Respondents).

Deadline for all depositions.
Deadline for filing motions for summary decision.

Deadline for filing tesponses to motions for summary decision.

~ Parties exchange final proposed witness and exhibit lists, including

designated testimony to be presented by deposition, copies of all
exhibits (except for demonstrative, illustrative, or summary
exhibits), and a brief summary of the testimony of each witness.
Parties serve bourtésy copies on ALJ of their final proposed
witness and exhibit lists and a brief summary of the testimony of
each witness.

Parties that intend to offer into evidence at the hearing confidential
materials of an opposing party or non-party must provide notice to
the opposing party or non-party, pursuant to 16 C.F.R. § 3.45(b).

Deadline for filing motions in limine and motions fo strike.

Deadline for filing motions for in camera treatment of proposed
trial exhibits.

Parties file pretrial briefs, to include proposed findings of fact and

conclusions of law. To the extent possible, findings of fact shall be . .

supported by document citation and/or deposition ¢itations. -
Conclusions of law shall be supported by legal authority.

Exchange and serve courtesy copy on ALJ objections to final
proposed witness lists and exhibit lists. Exchange objections to the
designated testimony to be presented by deposition and counter
designations. .



March 14, 2005 - Exchange proposed stipulations of law, facts, and authenticity.

 March 18, 2005 - File final stipulations of law, facts, and authenticity. Any
' subsequent stipulations may be filed as agreed by the parties.

March 24, 2005 : Final prehearing conference to be held at 9:30 a.m. in room 532,
Federal Trade Conunission Building, 600 Pennsylvania Avenue,
N.W., Washington, D.C. The parties are to meet and confer prior
to the conference regarding trial logistics and proposed stipulations
of law, facts, and authenticity and any designated deposition
testimony. Counsel may present any objections to the final
proposed witness lists and exhibits, including the designated
testimony to be presented by deposition. Trial ekhibits will be
admitted or excluded to the extent practicable.

March 28, 2005 - Commencement of Hearing, to begin at 9:30 a.m. in room 532,
Federal Trade Commission Building, 600 Pennsylvania Avenue,
N.W., Washingten, D.C.

ADDITIONAL PROVISIONS

1. Pursuant to Rule 3.21(c)(2), extensions or modifications to these deadlines will be -
made only upon a showing of good cause.

. 2. Service of all papers filed with.the Commission shall be made on opposing parties and
two courtesy copies to the Administrative Law Judge by 5:00 p.m. on the designated date.
Unless requested, the parties shall not serve courtesy copies on the ALJ of any papers (including
discovery requests and responses) that are not required to be filed with the Office of the

Secretary.

3. Service on the parties shall be by electronic mail (formatted in WordPerfect or Word)
and shall be followed promptly by delivery of an original by hand, by overnight delivery service,
or by U.S. mail, first class postage prepaid, to the following addresses:

For Complaint Counsei:

Laureen Kapin,- ‘
Federal Trade Commission
600 Pennsylvania Ave., N.W.
Suite NJ-2122

‘Washington, DC 20580
lkapin@fic.gov

(202) 326-3237

fax: (202) 326-2559



" For Respondents:

Stephen E. Nagin Jeffrey Feldman

Nagin, Gallop & Figueredo, P.A. . FeldmanGale, P.A.

3225 Aviation Avenue, 3rd Floor 201 S. Biscayne Blvd., 15th Floor

Miami, FL 33133-4741 "~ Miami, FL 331314332
snagin@ngf-law.com -ghillyer@FeldmanGale.com

(305) 854-5353 _ (305) 358-5001

fax: (305) 854-5351 ' fax: (305) 358-3309

Counsel for Basic Research Counsel for A.G. Waterhouse, Klem—Becker

USA, Nutrasport, Sovage Dermalogic
Laboratories, and Ban

Richard Bwbidge ‘ Ronald Price

~ Burbidge & Mitchell ' Peters Scofield Price
215 South State St., Suite 920 340 Broadway Centre
Salt Lake City, UT 84111 111 East Broadway
rburbidge@burbidgeandmitchell.com Salt Lake City, UT 84111
(801) 355-6677 tip@psplawyers.com
fax: (801) 355-2341 (801) 322-2002
Counsel for Dennis Gay - fax: (801) 322-2003

Counsel for Daniel Mowrey

‘Mitchell Friedlander
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
mkf555@msn.com
(801) 517-7000
fax: (801) 517-7003

- Pro se

4, All pleadings that cite to unpublished opinions or opinions not available on LEXIS or
WESTLAW shall include such copies as exhibits.

5. Compliance with the scheduled end of discovery requires that the parties serve
.. subpoenas and discovery requests sufficiently in advance of the discovery cut-off, that all
~ responses and objections will be due on or before that date, unless otherwise noted. Any motion
to compel responses to discovery requests shall be filed within 5 days of impasse if the parties
are negotiating in good faith and are not able to resolve their dispute. - :



-

6. Each party is limited to a total of 60 document requests, 60 interrogatories, and 60
requests for admissions, except that there shall be no limit on the number of requests for
admission for authentication and admissibility of exhibits. There is no limit to the number of sets
of discovery requests the parties may issue, so long as the total number of each type of discovery
request, including all subparts, does not exceed thése limits. Additional discovery may be
permitted only for good cause upen application to and approval by the Administrative Law
Judge. Responses and objections to document requests, interrogatories, and requests for
admission shall be due within 15 days of service.

7. The deposition of any person‘may be recorded by videotape, provided that the
deposing party notifies the deponent and all parties of its intention to record the deposition by
videotape at least five days in advance of the deposition.

8. The parties shall serve upon one another, at the time of issuance, copies of all
subpoenas duces tecum and subpoenas ad testificandum. Counsel scheduling depositions shall
immediately notify all other counsel that a deposition has been scheduled. :

Non-parties shall provide copies or make available for inspection and copying of
documents requested by subpoena to the party issuing the subpoena. The party that has requested
documents from non-parties shall provide copies of the documents received from non-parties to
the opposing party within five business days of receiving the documents.

9. The preliminary and final witness lists shall represent counsels' good faith designation
of all potential witnesses who counsel reasonably expect may be called in their case-in-chief.
Parties shall notify the opposing party promptly of changes in witness lists to facilitate
commpletion of discovery within the dates of the scheduling order. The final proposed witness list
may not include additional witnesses not listed in the preliminary witness lists previously .
exchanged unless by order of the Administrative Law Judge upon a showing of good cause.

10. The final exhibit lists shall represent counsels' good faith designation of all trial
exhibits other than demonstrative, illustrative, or summary exhibits. Additional exhibits - may be
added after the submission of the final lists only by order of the Administrative Law Judge upon
a showing of good cause.

11. At the time an expert is first listed as a witness by a party, the listing party will
provide to the other party:

(a)  materials fully describing or identifying the background and qualifications of the
expert, list of all publications, and all prior cases in which the expert has testlﬁed
or has been deposed; and -

(b)  transcripts of such testimony in the possession, custody or control of the listing
. party or the expert. :



At the time an expert report is produced, the listing party will provide to the other party -
all documents and other written materials relied upon by the expert in formulating an opinion in
this case. ‘

Each expert report shall include the subject matter on which the expert is expected to
testify and the substance of the facts and opinion to which the expert is expected to testify anda
summary of the grounds of each opinion, - ‘

12. Applications for the issuance of subpoenas commanding a person to attend and give
testimony at the adjudicative hearing must comply with 16 C.F.R. § 3.34, must demonstrate that
the subject is Jocated in the United States, and must be served on opposing counsel.

13. Witnesses shall not testify to a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowledge of the matter.

14. Fact witnesses shall not be allowed to provide expert opinions.

15. Properly admitted deposition testimony is part of the record and may not be read in
open court. Videotape deposition excerpts that have been admitted in evidence may be presented
in open court.

16. Motions for in camerq treatment for evidence to be introdiiced at tHal must meet the
strict standards set forth in 16 C.F.R. § 3.45 and explained in In re Dura Lube Corp., 1999 FTC
LEXIS 255 (Dec. 23, 1999); In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 157 (Nov.
22, 2000) and 2000 FTC.LEXIS 138 (Sept. 19, 2000) and must be supported by a declaration or
affidavit by a person qualified to explain the nature of the documents.

17. The procedure for marking of exhibits referred to in the adjudicative proceeding shall
be as follows: both parties shall number their exhibits with a single series of consecutive
numbers. Complaint Counsel’s exhibits shall bear the designation CX and Respondents’ exhibits
shall bear the designation RX. (For example, the first exhibit shall be marked CX 1 for

Complaint Counsel.) When an exhibit consists of more than one piece of paper, each page of the

exhibit must bear a consecutive control number or some other consecutive page number.

18. The parties shall provide one another, and the Administrative Law Judge, no later
than 72 hours in advance, a schedule that identifies by day the party’s best estimate of the
witnesses to be called fo testify during the upcoming week of the hearing. The parties further

shall provide one another with copies of any demonstrative exhibits 24 hours before they are-
used with 2 witness. | o

15. At the final prehearing conference, counsel will be required to introduce all exhibits -
they intend to introduce at trial. Counsel will also be required to give the originals of exhibits to
the court reporter, which the court reporter will keep. ~



ORDERED: | e -
'/§¥cphcn' J. McGuife 4
. Chief Administrative Law Judge
August 11, 2004 ’ '
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Burcau of Consemer Protection
Division of Eafercement

Joshua 8. Millard
Attomey

. Direct Dial:
(202) 326-2454
September 22, 2004

Jeffrey D. Feldman, Esq. Ronald Price, Esq.
FeldmanGale, P.A. Peters Scofield Price
Miami Center, 19" Floor 340 Broadway Centre
201 South Biscayne Blvd. 111 East Broadway
Miami, FL 33141-4322 Salt Lake City, UT 84111
jfeldman @feldmangale.com rfp@psplawyers.com

Richard D. Burbidge, Esq. Stephen E. Nagin, Esq

Burbidge & Mitchell Nagin, Gallop &

215 S. State St., 5t. 920 Figueredo, P.A.

Salt Lake City UT 84111 3225 Aviation Ave. 3% FL
rhurbidge @burbidgeand- Miami, FL 33133-4741
mitchell.com snagin @ngf-law.com

VIA EMAIL AND U.S. MATL
Re:  Basic Research et al., Docket No. 9318
Dear Gentlernen:

We have serious concerns with your clients’ response to our First Request for Production of
Documentary Materials and Tangible Things (“Document Requests”). We have identified rany discrete
categories (and, in some cases, titles) of relevant and responsive documents that Respondents have failed
to produce in compliance with our Document Requests and the Commission’s RULES OF PRACTICE. We
hope to resolve these issues with your cooperation by the end of this month.

As you are aware, we served our Document Requests nearly three months ago, shortly after the
commencement of this case, on June Z3, 2004. As you know, it is our view that the Reguests seek
documents and other tangible things that are highly relevaot and crucial to this matter. We have served

- 10 other requests for documents on your clients in this litigation to date.’ :

1 The staff of the Enforcement Division received documents from Basic Research LLC in

response to Civil Investigative Demands in 2001 and again in April, 2002, and the company volunteered
other documents in 2003. Some of these documents pertain to the allegations of the Complaint, but
others do not. The most recent of the relevant documents produced in advance of this litigation are now

many months old. - EXHIBIT
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Although Complaint Counsel has extended your clients the courtesy of stipulating to muitiple
extensions of time to comply with the Document Requests, at this late date, it is still unclear whether
Respondents bave completed their response. We received product samples on or about August 9%, and
seven boxes of documents on or about August 18%. When we initially raised questions about the scope of -
the production during our August 23™ teleconference, Mr. Feldman advised us, for the first time, that the
production was not complete and that other boxes would be forthcoming. We received two boxes on
September 9%, Last week, we asked Mr. Feldman whether more documents would be forthcoming, but.
we have received no response. Hence, it remains unclear whether Respondents have completed their
TESPONSE. '

The staff has completed. its initial review of docurnents that Respondents have produced to date
in response to our June 25" Document Reguest. Although we received many consumer refund documents
{over 5,000 pages submitted in lieu of answering our Interrogatory 10) and much previously-submitted
substantiation (many thousands of pages that were resubmitted not once, but multiple times, despite our
request that you not do so), at this point, it is clear that your clients have not fully complied with our
Document Requests.

Respondents’ document production guite literally leaves much to be desired. As discussed
below, multiple categories of highly relevant and respopsive documents either do not appear in the
production, or appear to have been omitted. And we still await your privilege log.

1. Missing Final and Draft Promotional Materials

First, consider Specification 2, which sought production of “all promotional materials for the
challenged products, whether in draft or final form.” Your clients pledged to produce responsive
documents. Respondents did submit print ads and point-of-purchase promotional materials, but they

" clearly did not produce all final or draft promotional materials. '

Your clients have not provided the following materials in response to our Document Requests:

[ A. Final television advertisements. We have ammple reason to believe that Respondents have
marketed one or more of the challenged products via television, in multiple versions of 60 or 120-,
second television spots or in other television appearances. Respondents submitted no video
materials whatsoever.? All final television advertisements should be produced.

0] B. Final radio advertisements. We have ample reason to believe that Respondents have
marketed one or more of the challenged products via radio, either in short spots or in program-
" Jength radio commercials. Respondents submitted no audio materials whatsoever. Final radio or
audio advertisements should be produced. -

. [ C. Final telephone marketing materials. We have ample reason to believe that Respondents
bave marketed and sold the challenged products to consumers via telephone or inbound
telemarketing from your clients’ business premises. Respondents submitted no telephone
marketing materials. These materials should be produced.

2 We are particularly baffled that your clients have failed to produce the direct response

television conmercials for Leptoprin that contributed to that product’s gross sales in the tens of millions.
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] D. Final Internet content. We have ample reason to believe that Respondents have marketed the .
challenged products to consumers via Internet websites, email, and/or streaming online content.
Respondents submitted no such materials. These materials should be produced.

(1 E. Draft advertisements. We have ample reason to believe that Respondents’ promotional
materials went through a process of creation and review pnor to dissemination, and were thereafter
revised and re-released in some cases. Respondents produced no draft promotional materials, save
for two or three pages of one draft radio advertisement. The absence of draft advertisements in the
document production raises serious and disquieting questions concemmg your clients’ compliance
with our previous instructions regarding the retention of documents.? We request that you address
this issue by immediately producing all drafts of promotional materials.

[1 F. Other esamples. All materials responsive to Specification 2 should be produced. We also
specifically ask that your clients produce the following promotional materials that were omitted
from, mt referenced in, the small sample of emails produced: (1) “Leptoprin explained” attached
to R41193; (2) Pedialean supplements fact sheet, R41271; (3) “Leptoprin original ingredients™ and
drafts thereof attached to R41312, R41467; (4) radio wanscript referenced in R42645;

(5) Leptoprin call prompts referenced i R42649; (5) Pedialean abstract referenced in R42637,
and (6) variations of Leptroprin call-to-actions as referenced in R41156.*

- TI. Missing Materials Re: Final and Draft Promotional Materials

Next, consider Specification 3, which sought “all documents and communications referring or
relating to draft or final promotional materials for the challenged products.” As poted in our Requests,
this request “includes but is not limited to contracts, documents, and communications evidencing the
creation, modification, approval, execution, evaluation, dissemination, clearance, or placement of
promotional materials, and documents referring or relating to the contents of draft or final promotional
materials, including but not limited to any claims, messages, or communication in any draft or final
promiotional material(s).”

Respondents pledged to produce responsive documents, but they produced only a small sample
of documents and communications relating to final promotional materials. Respondents produced almost
1o documents referring or relating to draft ads (other than a set of emails relating to gel ads in Mexico).

3 ‘As you may recall, during the investigation leading up to this action, the staff
corresponded with Respondents’ counsel, Mr. Nagin, about your clients’ obligation to retain documents
relating to the investigation. In response to your clients' concemns, we provided instructions concerning
the specific types of documents that your clients were required to.retain. Before the commencement of
this case, we strongly emphasized that your clients must not dispose of Marketing Department materials, ‘
including draft advertisements. (Copies of the correspondence between Mr. Nagin and Enforcement
Division Associate Director Elaine D. Kolish are attached for your convenience.)

+ If you contend that these documents were not promotional materials, then they are

documents or cormmmunications referring to promoetional materials, or to the marketing of the challenged

products in general, and are thus responsive to Document Request Specifications 3 and 6, discussed infra.
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Your clients have not prowded all of the following matenals in response to our Document Requests

0 A. Relevant Emails and Communications. We have reason to believe, based on the small
sample of internal email produced, that Respondents extensively use the Microsoft Outlook
program for business email. However, the emails produced to date are from a very limited time .
period, from August 4, 2003, through July 1, 2004. As you are aware, all of the challenged
products were marketed before Angust 2003, in some instances, years before that date. All
responswe emails and other communications before. and after August 2003 should be produced.

- B. Emails and Communications from Respondents (ray and Friedlander. The small sample -
of emails contains almost no emails from Respondents Gay and Friedlander. We have reason to
believe that these persons have engaged in the marketing of the challenged products, and/or have -
overseen such marketing. All of their responsive emails and other communications should be
produced.” You should also produce all other documents referring or relating to these persons if

they are otherwise responswe to Specification 2.

(@ C. Training Materials. We have reason to believe, based on the small sample-. of emails a]ready
produced, that Respondents have internal training materials used to instruct telephone operators in
marketing or selling the challenged products. All of these responsive documents and
communications shouid be produced.

O D. Public Relations Communications. We have reason to believe that Respondents have
employed an outside public relations firm to communicate with the public regarding their
promotional materials and challenged products. All of these res;xonswe documents and
communications should be produced.

O E. Other Examples. All materials responsive to Specification 3 should be produced. We also
specifically ask that your clients produce the following copies of promotional materials, which
were referenced in the small sample of emails produced, but omitted from the document
production: (1) the TV reports referenced in R42347; (2) the production schedule attached or
referenced in ROD41627; (3) Pedialean reports referenced in R0040953; (4) reports on traffic
referenced in RO040918.°

1. Missing Materials Re: Respondents’ Duties, Responsibilities, and Work

Complaint Counsel believe that your clients have not produced docurments responsive to
Specification 5, particularly with respect to Respondents Gay and Friedlander. Specification 5 sought
“faill docurnents and cormmunications referring or reating to the duties, responsibilities, and work
performed by each of the Respondents with respect to the advertising, marketing, promotion, and sale of

5 Additionally, based on the small sample of emails produced, Respondent Gay appears to
have employed the “task” feature of Microsoft Outlook to communicate with employees. All responsive
comrpunications using this feature should also be produced.

8 These examples are for illustrative purposes. The RULES do not contemplate putting
Complaint Counsel in the position of having to repeatedly point Respondents to their own documents in
order to obtain those documents through discovery. We seek producnon of all responswe docoments.
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each of the challenged-products.” Your clients initially pledged to produce responsive documents, but
Mr. Feldman's August 27% letter suggested that there were no documents responsive to Specification 3.
Complaint Counsel believes that Respondents have maintained documents concerning their xrespective
duties, responsibilities, and work with respect to the advertising and sale of the challenged products in
the ordinary course of business. You should produce all responsive documents. If you state that yon
have produced documents responsive to Specification 5, please identify the documents by Bates number.

IV. Missing Marketing Materials

(0  Additionally, we believe that your clients have failed to comply with Specification 6, which
sought “all documents and communications referring or relating to the marketing of each of the
challenged products.” As noted in the Document Requests, this request “includes but is not limited to
market research, marketing plans or strategies, and all other document(s) and communications referring
or relating to copy tests, marketing or consumer surveys and reports, penetration tests, target audiences, -
recall tests, audience reaction tests, communications tests, consumer perception of any promotional
imaterials for any of the challenged products.”

Your clients pledged to produce documents responsive to Specification 6, but we have been
unable to locate them in the document production. If you state that you have produced docuinents
Tesponsive to this Specification, please identify the responsive documents by Bates number.

We have reason to believe that Respondents prepared marketing plans, reports, and forecasts in
connection with the marketing of the challenged products. Examples here inclnde (1) the forecast
referenced in R42680; and (2) the Leptoprin forecast binder referenced in R41784. We are also aware
that Respondents have engaged in copy testing. All documents and communications responsive to
Specification 6 shouid be produced.

V. Missing Materials Re: Product Endorsers and Testimonialists

O  Respondents have not fully complied with Specification 7, which sought “all documents and
communications referring or relating to persons who are depicted, named, or quoted in promotional
materials for each of the challenged products.” As noted in the Document Requests, this request
“includes but is not limited to documents and copununications referencing endorsers and testimonialists
and documents identifying the contact information for all persons depicted, named, or quoted in those
promotional materials.” ‘

Your clients pledged to produce documents responsive to Specification 7, but Respondents did
not produce documents and communications referring or relating to all of the endorsers. depicted, named,
or gquoted in promotional materials. 'We have previously corresponded with you concerning Respondent
Mowrey’s objections, to clarify that he need produce only those documents referring or relating to his
participation or appearance in promotional materials for the challenged products. . You should produce
all documents responsive to Specification 7. If you state that yon have produced all documents
responsive to this Specification, please identify the responsive documents by Bates number.

VI. Missing Materials Re: Complaints

N Réspondents have not fully complied with Specification 8, which sought “aj] documents and
communications referring or relating to complaints or investigations of any of the challenged products or
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their promotional materials.” As noted in the Document Requests, this reguest “includes but is not
limited to docurents and communications relating to Jawsuits, derand letters, refund requests, warranty

- Or gnarantee claims, and complamts or inquiries by local, state, or federal regulators . . . or other persons

(including but not limited to consumers, competitors, and entities such s the Better Business Bureau or
the National Adverhsmg Division).”

Your clients pledged to produce documents responsive ta Specification 8, but we bave reason
to believe that Respondents did not produce all consumer complaints, particularly those relating to
promotional materials for the challenged products. Respondents also redacted last names and contact
information from many consumer complaints, contrary to our express instructions regarding redactions.
You should produce all documents responsive to Specification § (including unredacted versions of
previously-submitted documents), or state that you bave already done so. '

VI. Missing Corporate Documents

[ Respondents have not complied with Specification 11, which sought “all documents relating to
the corporate structure of each company for which any individual Respondent is an officer, director or
significant shareholder.” As noted in the Document Requests, this request inclnded, among other things,
articles of incorporation, documents showing the form of organization for each Corporate Respondent
and all subsidiaries and affiliates, organizational charts, and documents describing the duties,
responsibilities and authority of all Respondents® officers, managers, directors, and supervisors.

Your clients pledged to produce a narxower category of materials—company formation
documents, by-laws, and annual reports and filings limited to documents that pertain to the company
structure of Corporate Respondents, not their affiliates,” that were created on or after January 1, 2000,
and are located during your limited search for documents. 'We also recall that Respondent Gay had not
taken a definite position with respect to this Specification. However, we are unable to verify that your
clients produced any docwments at all in response to Specification 11. You should produce all
responsive documents. If you state that you bave produced documents responsive to Specification 11,
please identify the responsive documents by Bates number.

VII. Other Issues with Your Clients’ Response to the Document Requests

Complaint Counsel has other serious issues with your clients’ response to Complaint Counsel’s
Document Request. 'We hope to quickly resolve this issues with your assistance.

(0  A. First, Respondents have yet to produce a privilege log, or even a date on which a privilege
log might be produced. We were surprised at Mr. Feldman’s early assertion that there would be no
privilege log accompanying your initial production, which included print ads and substantiation. Your
Initial Disclosures indicated that Mr. Nagin was responsible for reviewing product substantiation, and
that another attorpey, Mr. Swallow, was responsible for reviewing ad copy. The Initial Disclosures also

! If your clients take the position that they have produced all responsive documents in
respouse to our Document Requests, and their other responsive documents lie within the sole possesston,
custody, or contro] of Respondents’ affiliates or other business entities related to them, then their refusal
to vrovide documents and information relating to those affiliates in response to Specification 11 may well

be impeding our search for rel=vant evidence.
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identified other counse] and law firms. Accordingly, we expected that counsel had at _léast generated and
retained some identifiable attormey work product in the course of reviewing substantiation and ad copy,
and that you would identify privileged materials in compliance with RULE OF PRACTICE 3.38(A).

Complaint Counsel have repeatedly asked for Respondents’ privilege log. Mr. Feldman has
indicated that he will reconsider his earlier assertion. We sent Document Reguests to your clients nearly
three months ago—almost a full month in advance of Respondents® discovery reguests. We ask that you
produce your privilege log now. : Con

‘1 B. Next, we are concerned that Respondents have arbitrarily linsited the scope of their search
for docoments responsive to our Document Requests. Your clients raised a generic objection that our
discovery requests were unduly burdensome. During our August 23™ teleconference, we asked you to
explain the nature of this burden, or to state facts supporting the assertion that our discovery requests are
unduly burdensome. You flatly refused to explain this statement then, and you have not done so since.
We again insist that you explain the grounds for your objection, and conduct a complete search.

Your clients’ responses state that their search for documents will be “limited to those locations
and files where Respondents deem it reasonably likely that responsive documents will be found without
undue burden, for documents responsive to those Specifications to which Respondents do not object.”
‘We ask your clients to reconsider their position. They cannot reasonably refuse to search the bins full of
documents that they have generated and retained.”

As we discussed last month, we object that your clients are refusing to produce documents that
are within their actual or constructive possession, custody, or control. If you are aware of any non-
privileged, responsive documents at Respondents’ business premises that you have not produced, we
demand that you inform us of that fact immediately and explain why the documents have not been
produced. '

O C. Next, we again reiterate our reguest that Respondents comply with Instruction 5 of our

' Document Request, which stated as follows: “All information submitted shall be clearly and precisely

identified as to the Respondent(s) who produced the information. You shall do so by: (a) marking each
submitted item with a notation identifying the Respondent(s) who produced that item; or (b) providing a
separate list of submitted items, in pumeric ‘Bates’ document tracking number order, that identifies the
Respondent(s) who produced each item.” During our August 23 teleconference, Mr. Feldman initially
stated that Respondents would rot identify from whose files their documents were produced. However,
he advised us by letter on August 27" that Respondents will, in fact, comply with Instruction 5. The two
boxes submitted on September 9 were not identified as to the producing party, as Mr. Feldman had

- promised in his letter. We are still waiting for your clients to comply with Instruction 5.

D. We note that with respect to Specification 12, your clients h."ave declined to produce net
sales figures for the challenged products. Respondents objected that net sales figures “have no

B Although Complaint Counsel has had less time in which to work, we are working to

compile a privilege log for Respondents as we have previously discussed.

® As you will recall, we have offered to search Respondents’ bins for responsive

documents and negotiate a “claw-back™ agreement to handle privileged materials.
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relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues in this
matier.” We understand this objection to mean that Respondents are withholding net sales figures on the
grounds that they are irrelevant to this action. If our understanding conflicts with yours, please advise ns
immediately so that we can discuss. '

[1 E. Also, we ask that you confirm that you have completed your response to Specs 4 and 5.
VII. Outstanding Issues with Your Clients” Responses to the Inte?mgatoﬁes

Several weeks ago, on September 2™, my colleague Laureen Kapin sent you a letter addressing
issues concerning Respondents’ objections and responses to our Interrogatories. You will recall that
Ms. Kapin sent this letter at Mr. Feldman's snggestion following our September 1 teleconference.®
You have not responded to her letter in the intervening three weeks.

O A. One of the most important issues addressed in Ms. Kapin’s September 2™ letter is the
fact that Respondents failed to submit a complete response to Interrogatories 1 and 2. The first
Interrogatory sought information with respect to Respondents’ respective “duties, responsibilities, or
work” on “promotional materials for each of the challenged products.” Your answers did not
specify the advertisements and the challenged products for which each listed person performed
duties, responsibilities, or work. The second Interrogatory sought information about the “creation,

- development, evaluation, approval and manufacture of the challenged products.” Your clients
objected and referenced their answer to Interrogatory 1, which was unresponsive, as the first
Tnterrogatory related primarily to advertising and substantiation, not the development of the
challenged products themselves.

Your objections that these two Interrogatories seek irrelevant information, are vague or
unduly burdensome, invade your rights of privacy, and so forth, are unpersuasive. Your clients have
not fairly answered these Interrogatories. They should do so now.

B. Another important issue addressed in Ms. Kapin's Jetter relates to your clients’
objections to Complaint Counsel’s Interrogatories 5 and 6 and the incomplete response to our
Interrogatory 9. We took the trouble to clarify Interrogatory 5, revise Interrogatory 6, and note the
gap in the responses to Interrogatory 9, all in writing, at Mr. Feldman’s request, after the September
1* teleconference. We request that your clients now answer these Interrogatories as we discussed.

Your clients have had several weeks to consider Ms. Kapin's September 2" letter. We now
request the courtesy of a response to that letter, and we ask that your clients finally and fully answer
our Interrogatories.

IX. Other Outstanding Matters

As you are well aware, Complaint Counsel is still waiting for certain non-parties to produce -
subpoenaed “documents sufficient to show all compensation, distributions, payments, royalties, and all

10 A copy of Ms. Kapin's September 2™ letter is attached for your convenience. Please see

 that letter for a full discussion of pending issues with your clients’ Interrogatory responses.
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other benefits in any form that each of the Respondents bas made to {them], or to others on [their] bebalf, .
in connection with the formulation, development, manufacture, testing, advertising, marketing,
promotion, or sale of each of the challenged products.” The subpoena recipients we refer to are George ‘

_ Evan Bybee, Majestic Enterprises, Inc., Nathalie Chevreau, Michael Meade, D.G. Enterprises, Inc.,
Western Holdings, L.LC, Winterhawk Enterprises, LLC, and Winterfox, LLC. We can demonstrate that .
each of these recipients has some ownership, control, or employment relationship to Respondents.

The Administrative Law Judge’s Order on your Motion fo Quash granted these eight subpoena
recipients until Angust 28, 2004, to comply and produce the requested rhscovery None of these entities
has comphed to date. :

Mr. Feldman advised us in writing on August 27" that these subpoena rec1p1ants *will respond
directly to Indge McGuire's order.” He told us that he expected we “will soon receive comrespondence
from counsel engaged to represent these parties.” We believe that Mr. Feldman's statements were based
on the statements of his clients, who own, control, or employ (either directly or indirectly) these
subpoena recipients. However, Complaint Counsel have not heard from these subpoena remplents
D35p1te our repeated requests, Mr. Feldman has not identified their counsel.

We wﬂl communicate directly with these subpoena rf:c1plents one last time 1o request tben-
immediate compliance. Absent their compliance, Complaint Counsel will present the facts of these
entities’ violation of the Administrative Law Judge’s Order to the Court.

X. Conclusion

Lastly, please note that the concerns expressed in this letter are based on our review of the
Respondents’ document production and interrogatory responses to date. We have tried to make this Jetter
as comprehensive as possible, but as we continue to examine the discovery responses, we may have other
issues that we will bring to your attention.

We hope that the parties can resolve these serious issues by the end of this month without the
need for Complaint Counsel to seek judicial intervention. We will call Mr. Feldman this afternoon to
arrange a teleconference on these issues. Thank you for your attention. '

Sinceraly,

RSNV

JoshugS. Millard
Attorney, Division of Enforcement

cc: Mitchell K. Friedlander, pro se
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
- mkf555 @msn.com

enclosure (seven pages)
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Octaber §, 2004

Laureen Kapin, Esq.

Division of Enforcement

Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Re:  Basic Resear_d: et al., adv. FTC
Docket No. 9318

Dear Ms. Kapin:

This letter memorializes our recent conversations relating to Joshua Millard’s September 22,
2004 discovery letter and the subpoena that you served on Potter, Katz, Postal and Ferguson,
P.A. (PKPE)

PKPF:

As we discussed, PKPF possesses financial reports that include revenue information relating to
products other than the Challenped Products. My clients provided this information to PKPF
under an express promise of confidentiality. I disclosed to you last week that PKPF possesses
revenue information for various non-challenged products and requested agreement that PKPF be
permitted to redact this information from the materials that it was preparing to provide in
response to your subpoena. Last Thursday, September 30, 2004, we agreed that PXPF would
forward all non-objected to materials to the FTC as soon as possible. As to the disputed reports,
we agreed that PKPF would redact the disputed information and provide a redacted copy of the
reports to the FTC. You reserved your right to ultimately seek un-redacted versions of these
reports. You indicated that you want to review the general nature of the documents and then
decide whether to continue your demand for un-redacted copies. We agreed to revisit this issue
* once you have reviewed the redacted reports. :




Laureen Kapin, Esq.

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
10/8/2004
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MILLARD’S SEPTEMBER 22, 2004 LETTER;

With regard to Mr. Millard's September 22" letter, we have agreed as follows:

1.

We will provide DVD’s of all final TV and radio spots relating to the challenged
products and we will also provide DVD’s of the documents that Basic Research, LLC
and Ban, LL.C have provided in response to your requests for production. These
DVD’s are being mailed to you today. ;

We reported that all available documents respenswe to following categories have
been provided:

a. Final internet content

b. Emails

“With respect to your request for documents relating to the duties, responsibilities and

work performed by each of the Respondents with respect to the advertising,
marketing, promotion and sale of each of the challenged products, we advised that no
tesponsive documents exist. Further, we explained that we understood this request to
call for documents that set forth what work each Respondent performed in relation to -
the Challenged Products, e.g., corporate hierarchy charts. You argued that the request
calls for a broader range of materjals. We disagreed and re-asserted our over breath
objection and suggested that you re-write the request.

We originally reported that if draft advertisements exist, they are in the bins that you
and I have previously discussed. We still believe that this information may be in those
containers. However, since our conversations last week, we have located some draft
packaging relating fo the challenged products and this information will be forwarded
on {0 you. . As an aside, Mr. Nugin has listed some- draft. advertiserhents on his
privilege log. ‘

Regarding the bin inspection, I advised that we are hiring independent contractors to
conduct this inspection and that responsive documents from these bins should be.

produced to you by month’s end. ‘We will confirm this date with you as they proceed

with the inspection.

Regarding Mr. Millard’s request for documents listed under the caption of “Other
Examples,” I advised that we would look for these documents and produce them if
found.
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Division of Enforcement
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10/8/2004
Page 3

7.

10.

12.

13,

Regardiné Mr. Millard’s request for final telephone marketing materials and training
materials, we anticipate providing some additional material by next week. We are
also checldng to see if we have additional public rclatlons communications.

Regarding Mr. Mlllard’s request for additional ma:rlcetmg matenals, please be advised
that no additional market research, marketing plans, surveys, penetration tests, target
audiences, recall tests, audience reaction tests, communication tests or consumer
perception studies have been located for the challenged products.

Ronald Price reported that Dan Moway has nothing responsive.to your request for .
endorsements documents. I advised that all responsive endorsement documents from
the Corporate Respondents have been provided.

During our conversation on September 30, 2004, Mr. Millard asked whether all
documents relating to complaints about the efficacy and/or advertising of the
challenged products have been disclosed. He reported that he has received copies of
only two product liability lawsuits. I advised that I would check again for additional
responsive materials. '

With regard to customer complaints, Mr. Millard again requested un-redacted copies
of customer complaint records. We previously advised you that un-redacted copies of
these documents are not available; however, I agreed to make a new inquiry. This
inquiry has been made and there is no access to un-redacted originals of consumer
inquiries and complaints.

You inquired about Specification 11, which seeks corporate organizational documents
for those companies for which zny of the individual Respondents i$ an officer,
director or significant shareholder. You advised- that the phrase “individual
Respondents” refers to Mitchell Freidlander, Dan Mowry and Dennis Gay. As a result
of this clarification; we'agreed that. this request is inapplicable to’ the Corporate
Respondents. :

Regarding specification 12, we agreed that Respondents do not have to Provide' profit
numbers for the challenged products. The request was limited by agreement to gross
and net sales of the challenged products. Neis sales are pross sales adjusted for

. returns and adjustments. There was uncertainty as to whether these net numbers have

been provided and we agreed to follow up on this. We have done this and net sales
numbers are not available. :
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Federal Trade Commission
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14.

15.

16.

17.

18.

19.

Mr. Millard also wanted to know if any affiliate of the Respondents is holding
documents responswe to the FTC’s document requests. We agreed to make an
inguiry on this issue. That inquiry has been made and all responsive documents, to
the extent that they are in the care, custody or control of Corporate Respondents, have
been produced or with held for privilege.

I advised that all documents in our first production were BAN, LLC materials. With
respect to the September 7, 2004 production, I advised that all documents dated
through December 2002 emanate from BAN, LLC’s and documents from: Jan 1, 2003
emanate from Basic Research, LLC.

1 agreed to prov:{dc Ban and Basic’s privilege log to FTC by Wednesday, October 6,
2003, which, in fact, occurred. You agreed to provide your privilege log with respect
10 Basic Research’s first request for production by Tuesday, October 12, 2004.

Finally, we addressed Judge McGuire’s order compelling production of certain
financial information relating to the challenged products. I agreed to make inqury
about how you should contact these individuals and entities relating to this order.
Unfortunately, I have not had much success in this regard and I would suggest that
you direcily contact these third parties.

Regarding your letter of September 2, 2004, I agreed that the Corporate Respondents
would respond to interrogatory 5 as amended in your letter. In that regard, please be
advised that the only “substantially similar products,” as you have defined that term,
are the following:

a. Products substantially similar to Anorex and Leptoprin:
i. ECA Stack
ii. Thermogenics Plus Original, and
iii, Themrmogenics Plus Quick Start

b. Products substantially similar to the Challenged Gels: |
i. Ripping Gel

With regard to mtcn'ogatory 2, we agreed to 1dcnt1fy individuals who manufacture
and/or oversee the manufacture of the challenged preducts. In that regard, please be
advised that Michael Meade oversees manufacturing for Basic Research, LLC. BP],
Inc. has provided manufacturing services for Cutting Gel, Dermalin-APg, and
Tummy Flattening Gel. Allure Cosmetic provided manufacturing services for
Tummy Flattening Gel. NutraStar and Basic. Research, LLC have provided
manufacturing services for LeptoPrin and PediaL.ean. ,
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20. Finally, as to interrogatory 1, we agreed to provide a supplemental answer that
identifies individuals who have done particular promotional work in relation to the’
challenged products. You agreed to provide & list of the particular promotional.
materials that you seek information about. Once this list is received, we will forward
responsive information to youw.

I trust that this letter accurately summarizes the various agreements that we have reached with
respect to the stated products. If you beheve that I am in error in any respect, I would appreciate
a prompt written response. - '

Sincerely,

Jeffrey D. Feldman
JDF/mr
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, L.L.C,,
A.G. WATERHOUSE, L.L..C,,
KLEIN-BECKER USA, L.L.C,,
NUTRASPORT, L.L.C,,
SOVAGE DERMALOGIC
LABORATORIES, L.I.C.,
BAN, L.L.C,,
DENNIS GAY, ,
DANIEL B. MOWREY, and
MITCHELL K. FRIEDLANDER,

Docket No. 9318

PUBLIC DOCUMENT

Respondents.

COMPLAINT COUNSEL’S FIRST REQUEST FOR PRODUCTION
OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS

Pursuant to RULE OF PRACTICE 3.37(a), Complaint Counsel requests that Respondents -
produce the documentary materials and tangible things identified below for inspection and
copying within 20 days at the Federal Trade Commission, 601 New Jersey Ave., NNW_, Suite NJ-
2122, Washington, D.C. 20001, or at such time and place as may be agreed upon by all counsel.

DEFINITIONS

1) “A1} documents” means each document, as defined below, which can be located,
discovered or obtained by reasonable, diligent efforts, including without limitation all :
docurnents possessed by: (@) you or your counsel; or (b) any other person or entity from whom
you can obtain such documents by request or which you have a legal right to bring within your

possession by demand. ‘

2) “Challenged products” means the products identified as Dermalin-APg, Cutting Gel,
Tummy Flattening Gel, Leptoprin, Anorex, and Pedial.ean in the administrative Complaint
issued by the Federal Trade Commission in the above-captioned matter, both individually and

collectively. — _
- HIBIT
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3) “Communication(s)” inciudes, but is not limited to, any and all conversations, meetings,
discussions and any other occasion for verbal exchange, whether in person, by telephone, or
electronically, as well as all letters, memoranda, telegrams, cables, and other writings or
documents. ’ :

4) “Complaint” means the administrative Complaint issued by the Federal Trade
Commission, and any amendments thereto, in the above-captioned matter.

5) “Corporate Respondents” means Respondents Basic Research, L.L.C., A.G.
Waterhouse, L.L.C., Klein-Becker USA, L.L.C., Nutrasport, L.1.C., Sovage Dermalogic
Laboratories, 1.1.C., BAN, L.L.C., both individually and collectively, including ail of their
operations under assumed names. This term also includes the entity known as American
Phytotherapy Research Laboratory identified in the administrative Complaint issued by the
Federal Trade Commission. . -

6)°  “Dissemination schedule” includes, but is not limited to, the following: (a) for radio,
audio, television, and video promotional materials, the date, time of day, location and station
name; (b) for product packaging, the names of distributors and retailers to whom the packaging
or other promotional material was trapsinitted, the date of transmittal, and the nurnber of pieces
transmitted; ©) for printed promotional materials, the name and date of the publication or place
in which the promotional material appeared; and (d) for Intemet materials, the date that the
promotional material was first placed on the Internet, the date (if any) that it was removed from
the Internet, and the number of “hits” that the advertisement registered.

7 ‘“Document” means the complete original and any non-identical copy (whether different
from the original because of notations on the copy or otherwise), regardless of origin or location,
of any written, typed, printed, transcribed, taped, recorded, filmed, punched, computer-stored, or
graphic matter of every type and description; however and by whomever prepared, produced,
disseminated or made, including but not limited to any advertisement, book, pamphlet,
periodical, contract, file, invoice, memorandum, note, telegram, report, record, handwritten note,
working paper, routing slip, package nsert, sticker, web page, chart, graph, paper, index, map,
tabulation, manual, guide, outline, script, abstract, history, calendar, diary, agenda, minute, code
book, data compilation, tests, reports, clinical studies, test reports, scientific literature, articles,
expert opinions, handwritten notes, correspondence, communications, electronic mail,
electronically stored data, computer (inclnding handheld computer) material (including print-
outs, cards, magnetic or electronic tapes, discs and such codes or instructions as will transform
such computer materials into easily understandable form), and video and audio recordings.

8) - “Each” and “any” include “all,” so as to have the broadest meaning whenever ﬁecessary '
to bring within the scope of any Specification all information and/or documents that might
otherwise be construed to be outside its scope. ‘
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9) “Includes” or “inclnding” means “ ‘including but not limited to,” so as to avoid
excluding any information that rmght otherwise be construed to be within the scope. of any
Specification. .

10)  “Imdividual Respondents” means Respondents Dennis Gay, Damel B. Mowrey, and
Mitchell K. Friedlander, both individually and collectively.

11) “Interrbgatories” means any and all Interrogatories served on the Respondents in the
above-captioned matter.

12)  “Market research” means all information referring or refating to testing, measuring or
assessing consumers’ or individuals® interpretation of, understanding of or reaction to a drafi,
proposed, or final promotional material, proposed advertising text, copy or creative strategy or
platform, product category, product, entity or information conveyed in an advertisement,
including consumer perception tests, comprehension tests, recall tests, marketing or consumer
surveys or reports, penetration tests, audience reaction tests, focus groups and media research.

13)  “Or” includes “and,” and “and” includes “or,” so as to have the broadest meaning
whenever necessary to bring within the scope of any Specification all information or documents

that mught otherwise be construed to be outside its scape.

14)  “Person” or “Persons” means all natural persons, corporations, partnerships or other
business associations, and all other legal entities, including all members, officers, predecessors,
assigns, divisions, affiliates and subsidiaries.

15) “Promotional material” shall mean any wriften or oral statement, advertisement,
illustration, or depiction that is designed to effect a sale or create interest in the purchasing of
goods or services, whether the same appears in a press release, video news release, brochure,
newspaper, magazine, pamphlet, leaflet, circular, mailer, book insert, sticker, fiee standing insert,
letter, catalogne, poster, chart, billboard, public transit card, point of purchase display,
instructional or education materials, packaging, package insert, package label, film, slide, radio
ar television broadcast or transmission, Internet or World Wide Web site, sireaming video,
electronic mail, audio program transmitted over a telephone system, script used fo make oral
solicitations to consumers, or publication or broadcast in any other medium.

16) “Referring to” or “relating to” means discussing, describing, reflecting, containing,
analyzing, studying, reporting, commenting, evidencing, constituting, setting forth, cons1denng,
recommending, concermng, or pertaining to, in whole or in part.

17)  “Respondent(s)” means all Corporate Respondents and all Individual Respondents
both mdlwdnally and collectively.

18)  “You” or “Your” means the Respondents or Respondeﬁts’, both individually and
collectively, unless otherwise noted.



19}  Theuse of the singular includes the plnral and the plural includes the singular.
20} The use of a verb in any tense shall be construed as the use of the verb in alI other tenses.

21)  The spelling of a name shall be constraed to include all similar variants thereof.

INSTRUCTIONS

1)  Unless otherwise specified, the time period covered by a Document Specification shall
not be limited and all decuments responsive to the Specification, regardless of dates or time
periods involved, should be provided.

2) A complete copy of each document should be submitted even if only a portion of the
docoment is within the terms of the Specification. The decuinent shall not be edited, cut, or
expunged and shall include all covering letters and memoranda, transmittal slips, appendices,
tables or other attachments. :

3) All information submitted shall be clearly and precisély identified as to the
Specification(s) or sub-Specification(s) to which it is responsive. Each page submitted should

“be marked with a unique “Bates” document tracking number.

4)  Documenis covered by these Specifications are those which are in your possession ot
under your actual or constructive custody or control, and in the case of Corporate Respondents,
includes all of their operations under assumed names, whether or not such documents were
received from or disseminated to any other person or entity including attorneys, accountants,
directors, officers and employees.

5 All information submitted shall be clearly and precisely identified as to the
Respondent(s) who produced the information. You shall do so by: (a) marking each submitted
item with a notation identifying the Respondent(s) who produced that item; or (b) providing a
separate list of submitted items, in numeric *“Bates™ document tracking number order, that
identifies the Respondent(s) who produced each item. '

6) Docmments that may be responsive to more than one Specification need not be submitted -
more than once; however, your response should indicate, for each do¢nment S}lbmitted, gach
Specification to which the document is responsive. If any documents responsive to a
Specification have been previously supplied to the Commission, you may comply with the
Specification by identifying the document(s) previously provided and the date of submission;
identification shall be by Bates number if the document(s) were so numbered when submitted, ox
by author and subject matter if not so numbered.

4



7)  If any of the documentary materials requested in these Specifications are available in
machine-readable form (such as floppy or hard disks, drums, core storage, magnetic tapes or

. punch cards), state the form in which it is available and describe the type of computer or other
machinery required to read the record(s) involved. If the information requested is stored in a
computer or a file or record generated by a compuier, iadicais whsther you have an existing
program that will print out the record in readable form and state the name, title, business address
and telephone number of each person who is familiar with the program. .

8) Promotional materials submitted in response to these Specifications shall be submiited
in the following form(s) as follows: For documents, provide the original promotional materials
if available, or, if not available, color copies thereof. For audio-only (or radio) materials, provide
a tape cassette (or digitized recording, if in machine-readable form) and a script, as well as any
audio out-takes. For video recordings, provide a DVD or VHS cassette and script or storyboard,
as well as any video out-takes. For Internet or other online materials, provide a CD (if in
machine-readable form) or a clear color printount of all screens displayed in the promotional
materials and identify the site, forum, or address. .

) All objections to these Document Specifications, or to any individual Specification, must '
be raised in the initial response or are otherwise waived.

10)  If any requested material is withheld based on a claim of privilege, submit together with

. such claim a schedule of the items withheld which states individually for each item withheld:

(a) the type, title, specific subject matter, and date of the item; (b) the names, addresses,
positions, and organizations of all authors and recipients of the item; and (c) the specific grounds
for claiming that the item is privileged. If only part of a responsive documeut 1s privileged, all
non-privileged portions of the document must be submltted

11)  This First Request for Production of Docuinentary Materials and Tangible Things is
continuing in character so as to require you to produce additional information promptly upon
obtaining or discovering different, new or further information before the close of discovery.
Further instructions pertinent fo a particular Document Specification appear in parentheses
within or following that Specification. .

SPECIFICATIONS

Demand is héreby made for the following documentary materials and tangible things:

1) Two complete packages, including the product contained therein, of each of the
challenged products. (If any product has been reformulated, provide two complete packages,
including the product contained therein and all packaging inserts, of each version of the product
that has been marketed and sold). :



2) All promutmnal materials for the challenged products, whether in draft or final form.

3) All documents and commumcatwns referring or relating to draft or ftnal promohonal
materials for the challenged products. (This request includes but is not limited to contracts,
documents, and commmunications evidencing the creation, modincauon, approval, execution,
evaluation, dissemnination, clearance, or placement of promotional materials, and documents
referring or relating to the contents of draft or final promotiopal materials, including but not
limited to any claims, messages, or communication in any draft or final promotional -
materlal(s) )

4) All documents and communications referring or relating to the efficacy of the
challenged producis or their ingredients (including but not limited to tests, reports, studies,
scientific literature, written opinions, and any other documents referring or relating to the
amount, type, or quality of testing or substantiation) that are relied upon as substantiation of
efficacy claims or that tend to refute efficacy claims in promotional materials for any of the
challenged products, including the claims alleged in the Complaint (1 14, 17, 20, 23, 25, 28,
31, 33, 37, 40, and 42) regardless of whether you contest that those claims were made.

5) All documents and communications referring or relating to the duties, responsibilities,
and work performed by each of the Respondents with respect to the advertising, marketing,
promotion, and sale of each of the challenged products.

6) All documents and communications referring or relating to the marketing of each of

- the challenped products, (This request includes but is not limited to market research,
marketing plans or strategies, and all other document(s) and communications referring or
relating to copy tests, marketing or consnmer Surveys and reports, penetration tests, target
audiences, recall tests, andience reaction tests, commupications tests, consumer perception of any
promotional materials for any of the challenged products.)

)] All documents and communications referring or relating to persons who are depicted,
named, or quoted in promotional materials for each of the challenged products. (This request
includes but is not limited to documents and communujcations referencing endorsers and
testimonialists and documents identifying the contact information for all persons depicted,
named, or quoted in those promotional materials.)

8) All docaments and communications referring or relating to complaints or :
investigations of any of the challenged products or their promotional materials. (This request
includes but is not limited to documents and communications relating to lawsuits, demand '
letters, refund requests, warranty or guarantee claims, and complaints or inquiries by local, state,
or federa) regulators (including the U.S. Food and Drug Administration) or other persons
(including but not limited to consumers, competitors, and entitiss such as the Better Business

Bureau or the National Advertising Division).
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9 All documents relating to, referring to, or consntuhng a dissemination schedule for

advertisements relatmg to the challenged products

10} All tax returns for Respondents for 2000 to present, including but not limited to all
supporting documents and attachments, requests for extension for filing any tax ieiuin, and any
statement(s) of the reasons for which any extension(s) were requested. (This request includes ali
refurns and related information pertaining to the payment of payroll and unemployment taxes,
social security taxes, medicare, and federal, state and local and sales, business, gross receipts,
licensing, property, and income taxes.} ’ :

11) Al documents relating to the corporate structure of each company for which any
individual Respondent is an officer, director or significant shareholder (25% or more of total
shares), inchiding but not limited to Articles of Incorporation; By-laws; Board minutes; annual
reporis; information showing the date and place of the formation of the Company, and the form
of organization of your Company (for example, corporation or partnership); parent organization,
if any, and ail subsidiaries and affiliates; annual or periodic filings with State or Federal
anthorities regulating corporations; the names of all directors; the name and title of all officers, -
supervisors, and managers; organizational charts; Documents showing the ownership interests of
all owners; Docnments describing the duties, responsibilities and anthority of all officers,
managers, directors, and supervisors employed by you; and any Documents delegating authonty
to engage in any act on behalf of yom or act as agent for you. .

12)  Aonually, from the date of the first sale of each of the challenged products to date, all
documents that show net and gross sales figures and proﬁt figures for each of the challenged
products.

13)  All documents and communications consulted or used in preparing your responses (o
Complaint Cousgsel’s interrogatories.

Respectfully submitted,

Laureen Kapin 1202) 3263237
Joshua S. Millard (202) 326-2454

Laura Schnoeider (202) 326-2604

Division of Epforcement
Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Dated: Juned$, 2004



CERTIFICATE OF SERVICE

I hereby certify that on this 25 day of June, 2004, I caused Complaint Counsel's First
Request for Production of Documentary Materials and Tangible Things to be served as follows:

(1)  one (1) electronic copy via email and one (1) copy via first class U.S. Mail to:

Mary L. Azcuenaga, Esq. '
Heller, Ehrman, White & McAuliffe, L L. P
1666 X Street, N.W., Suite 300
Washington, D.C. 20006
mazcuenaga@hewm.com

IR L

Stephen E. Nagin, Esq.
Nagin Gallop Figuerdo P.A.
3225 Aviation Ave.
Miami, FL 33133
snagin@ngf-law.com

@) one (1} copy via first class U.S. Mail to:

Basic Research, L.L.C.
A.G. Waterhouse, L.L.C.
Klein-Becker USA, L.L.C.
Nutrasport, L.L.C.
Sevage Dermalogic Laboratories, L.L.C.
BAN, L.L.C.
Dennis Gay
Daniel B. Mowrey
Mitchell K. Friedlander

- 5742 W. Harold Gatty Dr.

~ Salt Lake City, UT 84116
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, L.L.C, : Docket No. 9318
A.G. WATERHOUSE, L.L.C., D
KLEIN-BECKER USA, L.L.C,
NUTRASPORT, L.L.C.,
SOVAGE DERMAILOGIC
LABORATORIES, L.L.C,,
BAN, L.L.C,
- DENNIS GAY,
- DANIEL B. MOWREY, and
MITCHELL K. FRIEDLANDER,

Respondents.

RESPONSE OF CERTAIN RESPONDENTS
TO COMPLAINT COUNSEL’S REQUEST FOR
PRODUCTION OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS

Pursuant to Rules 3.31(¢) and 3.3 7(b) of the Federal Trade Commission’s. Rules
of Practice, Respondents Basic Research, LLC., A.G. Waterhouse, LLC, Klein-Becker USA,
LLC, Nutrasport, LLC, S6vage Dermalogic Laboratories, LLC, and BAN, LLC (collectively,
“Respondents™) object and respond to Complaint Counsel’s Request for Production of
Documentary Materials and Tangible Things (“Request™) as follows:

General Objections

A Respondents object to the Request as overbroad and unduly burdensome on the
grounds and to the extent that it calls for the production of documents that are neither relevant to
the subject matter of the pending action nor reasonably calculated to lead 1o the discovery of

adnﬁssible evidence.
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B. Respondents object to the Request on the grounds and té tﬁe extent that it is
overbroad and unduly burdensome. Respondent':; will cbnduct a reasonable seaft:h, limited to
those locations and files where Respondents deem it reasonably likely that responsive documents
will be found without undue burden, for documents respoﬁsive to those Specifications to- which
Respondents do not object. o

C. Respondents object to the Request on the grounds and to the extent that it seeks
production of documents that are (i) subject to the attomey—cl'ficnt privilege; (i1) subject to
attorney and/or party work product immunity; and/or (iii) subject to a.my other privilege or
immunity. Respondents hereby claim such privileges and immunities to the extent implicated by
each Specification, and exclude privileged and protected information from its responses. Any
disclosure of such privileged or immunized information is inadvertent and is not intended to
waive ihose privileges and immunities.

D. Respondents object to the Request on the grounds and to the extent that 1t seeks
production of confidential, proprietary, or trade secret information. Respondents will produce
such material only aﬂef an order providing protection to confidential information has been
entered in this matter.

" E. Respondents object to the Request, 'and to the Definitions and Instructions therein,
on the grounds and to the extent that it purports to impose amy obligation on Respondents that is
beyond the scope of the Rules of Practice or other applicable law.

F. Respondents object to tﬁe Request and the definition of “All documents”
(Deﬁnitioh (1) of the Request) on the grouﬁds’ and to the extent that it purports to req-u‘ire
Respondents to search for and produce, or to identify, documents that are not in Respondents’

possession, custody, or control.



G.  Respondents’ objections and responses to the Réquest, including any production
of documents, are not intended to-waive of prejudice any objections Respondents may assert now
or in the future, inéluding, without limitation, objections as to the relevance of the subj ect matter
of any request, or of the admissibility of any rcsponsé or document or category of 1eSPODSES OF
documents, at hea!ing,'n'ial or any other time. Respondent:; "exl;-re;qiy reserve any and all rights
and privileges under the Rules of Practice, applicable evi_dcntiary rules, and any other law or
rule, and the failure to assert such rights and privileges or the ‘inadvertent disclosure by
Respondents of information protected by such rights or privileges shall not constitute a waiver
theréof, either with respect to these responses or with respect to any future discovery responses
or objections.

H. Respondents object to the first sentence of h1.struc:t1'on (3) and to Instruction (6) as
unduly burdensome and as imposing an obligation beyohd what is required by the Ru}cs of
Practice with respect to requests for production. ReSpondcnts will produce documents as they
have been kept in the Respondents’ usual course of business.

L Respondents object to Instruction (7) as unduly burdensome and as unposing an
obligal;ion beyond what the Rules of Practice require with respect to requests for production.

1. Respondents object to Instruction (8) in that it secks submission of certain
“oniginals” in contravention of the Rules of Practice. Respbndents will either produce copies or
- make originals avﬁilable for inspection; Respondents will not submit originals to Complaint
Counsel;

K. Respondents object to Instruction (9) in that it attempts impropetly to impose a

legal conclusion that can only be reached by the Administrative Law Iudgq.



Specific Objections and Responses

Suﬁject to, without waiver of, and in addition to the foregoing General
Objections, Respondents respond 1o each of the Specifications contained in Complaint Counsel’s
Request as follows: B |
1) Two complete packages, inclnding the product contained therein, of each of the
challenged products. (If any product has been reformulated, provide two complete packages,

including the product contained therein and all packaging inserts, of each version of the product
that has been marketed and sold).

RESPONSE:
| Respondents will produce the requested ﬁiaten’al to the extent it exists,
2) All promotional materials for the challenged products, whether in draft or final form.
RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents” obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located afier a reasonable search
(see general objection (B)).

3) All documents and communications referring or relating to draft or final prometional
materials for the challengéd products. (This request includes but is not limited to contracts,
docnments, and communications evidencing the creation, modification, approval, execution,
evaluation, dissemination, clearance, or placement of promotional materials, and documents
referring or relating to the contents of draft or final promotional materials, including but not

 limited to any claims, messages, or communication in any draft or final promotional
material(s).) :

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly

burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
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Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce respogsivevdocuments that are located after a reasonable search
(see general objection (B)).

4) All documents and communications referring or relating to the efficacy of the
challenged products or their ingredients (inclading but not limited to tests, reports, studies,
scientific literature, written opinions, and any other documents referring or relating to the
amount, type, or quality of testing or substantiation) that are relied upon as substantiation of

efficacy claims or that tend to refute efficacy claims in promeotional materials for any of the
challenged products, including the claims alleged in the Complaint ( 14, 17, 20, 23, 25, 28,

31, 33, 37, 40, and 42) regardless of whether you contest that those claims were made.
RESPONSE:

Respondents object to the extént that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are Jocated after a reasonable search
(see general objection (B)).‘

5) All documents and communications referring or relating to the duties, responsibilities, .

and work performed by each of the Respondents with respect to the advemsmg, markehng,
promotion, and sale of each of the challenged produects.

RESPONSE:

" Respondents object to the extent that this request is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and thhout walvmg these objections or the General Objections stated
above Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

6) All documents and communications referring or relating to the marketing of each of -
the chailenged products. (This request includes but is not limited to market research,

marketing plans or strategies, and all other document(s) and commmnnications referring or
relating to copy tests, marketing or consumer surveys and reports, penetration tests, target



audiences, recall tests, audience reaction tests, communications tests, consumer perception of
any praomotional materials for any of the chalienged products.)

RESPONSE:

Respondents object to the extent that this Spéciﬁcation is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ qblig_étions under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
{see general objection (B)).

7 All documents and communications referring or relating to persons who are depicted,
named, or quoted in promotional materials for each of the challenged produects. (This request
inclndes but is not limited to documents and communications referencing endorsers and

testimonialists and documents identifying the contact information for all persons depicted,
named, or quoted in those promotional materials.)

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).
g} All documents and communications referring or relating to complaints or
investigations of any of the challenged products or their promotional materials. (This request
includes but is not limited to documents and communications relating to lawsuits, demand
letters, refund requests, warranty or guarantee claims, and complaints or inquiries by local, state,
or federal regulators (including the U.S. Food and Drug Administration) or other persons
(including but not limited to consumers, competitors, and entities such as the Better Business
Bureau or the National Advertising Division).

RESPONSE:
Respondents object to the extent that this Specification is overly broad, unduly

burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of



Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

N All documents relating to, referring to, or constituting a dlssemmatlon schedule for
advertisements relating to the challenged products. :

RESPONSE:

Respondents object to the extent that thus Spegiﬁcation is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive docurments that are located after a reasonable search
(see general objection (B)}.

10)  All tax returns for Respondents for 2000 to present, including but not limited to all
supporting decuments and attachments, requests for extension for filing any tax return, and any
statemnent(s) of the reasons for which any extension(s) were requested. (This request includes all
returns and related information pertaining to the payment of payroll and unemployment taxes,
social security taxes, medicare, and federal, state and local and sales, business, gross receipts,
licensing, property, and income taxes.) -

RESPONSE:

In addition to the General Objections stated above, Respondents object to this
Specification becaﬁse it requests information that is neither relevant nor reasonably calculated to
lead to the discovery of relevant information. Tax retums have no relationship to the alleged
false or misleading advertising claims that Complaint Counsel pursues in this matter.

11}  All documents relafing to the corporate structure of each company for which any
individual Respondent is an officer, director or significant shareholder (25% or more of total
shares), including but not limited to Articles of Incorporation; By-laws; Board minutes; annual
reports; information showing the date and place of the formation of the Company, and the form
of organization of your Company (for example, corporation or partnership); parent organization,
if any, and all subsidiaries and affiliates; annual or periodic filings with State or Federal .
authorities regulating corporations; the names of all directors; the name and title of all officers,
supervisors, and managers; organizational charts; Documents showing the ownership interests of
all owners; Documents describing the duties, responsibilities and authority of all officers,



managers, directors, and supervisors employed by you; and any Documents delegating authonty
to engage in any act on behalf of you or act as agent for you.

RESPCMSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Rcs;;ondents_’ obligations under the Rules of
Practice. In addition, Respondents object to this Specification to the extent that it re;;uests
documents relating to companies that are not Respondents here because it seeks information that
is neither relevant nor reasonably calculated to lead to the discovery of relevant information.
Respondents further object to this Specification as vague and ambiguous because (a) the
relationship between the term “individual Respondent” in the Speciﬁcation and “Individual
Respoundents” as that term is defined in Definition (10) is not clear and (b) the Specification
interchangeably and inconsistently uses the terms “corporate,” “company,” “incorporation,” and
“Company.” Subject to and without wéiving these objections or the General Objections stated
above, Respondents will produce company formation documents (Articles of Organization), by-
laws, and annual reports or filings (there are no board minutes), limited to documents that (a)
pertain to the company structure of Responderits (defined as Basic Research, LLC., AG
Waterhouse, LLC, Klein-Becker USA, LLC, Nutrasport, LLC, Sovage Dermalogic Laboratories,
LLC, and BAN, LLC), (b) were created on or after January 1, 2000, at;d' (c) are located afier a
reasonable search (see general objection (B)).

12)  Annually, from the date of the first sale of each of the challenged products to date, all

documents that show net and gross sales figures and profit ﬁgures for each of the challenged
praducts .

RESPONSE:

In a telephone conference with Complaint Counsel on July 21, 2004, Complaint

Counsel amended this Specification to eliminate the portipn requesting profit figures. In addition
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to the General Objections stated above, Respondents object to this Specification because it

requests information that is neither relevant nor reasonably calculated to lead fo the discovery of

relevant information. The net and gross sales figures of the challenged products have no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter.

13)  All documents and communications consulted or used in preparing your responses to
Complaint Counsel’s interrogatories. ‘

RESPONSE:
In addition to the General Objections staied above, Respondents object te this

Speciﬁéation to the extent that it seeks information protected by the attorney client privilege and
the attorney and party work product immunity doctrines. Respondents further object to this
Specification as duplicative and unnecessary and thus unduly burdensome 5ecause, to the extent
the interrogatories seek discoverable information that is also requested by pﬁor Specifications,
the documents requested in this Specification are duplicative of prior Specifications. Subject to

and without waiving these objections or the General Objections stated above, Respdndents will

produce responsive documents.



Dated: August 3, 2004
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Respectfully submitted,

L A. Breuer -

Jay T. Smith-

Covington & Burling

1201 Pemnsylvania Avenue, NW
Washington, DC 20004

Tel: (202) 662-5614

Fax: (202) 662-6290

Counsel for Respondent Basic Research,
LLC
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chfréyfﬁ{ Feldman
FELDMANGALE, P.A.

Miami Center — 19" Floor

201 South Biscayne Blvd.

Miami, Florida 33131

Telephone: . (305) 358-5001
Facsimile:  (305) 358-3309
e-mail: ifeldman @feldmangale.com

Counsel for Defendants A.G. Waterhouse,
L.X.C., Kiein-Becker USA, L.L.C,
Nutrasport, L.L.C., Sovage Dermalogic
Laboratories, L.L.C., and Ban, L.L.C



CERTIFICATE OF SERVICE

1 hereby certify that ca this 3rd day of August, 2004, I cansed the Response of

Certain Respondents to Complaint Counsel’s Request for Production of Documentary Materials

and Tangible Things to be served as follows: ..

(1)

2)

one copy by first class U.S. mail and one copy by elecfronic mail to:

Laureen Kapin
Joshua S. Millard
Robin F. Richardson
Laura Schneider
Walter C. Gross I
Federal Trade Commission _
600 Pennsylvania Avenue, NW, Suite NJ-2122
Washington, DC 20580
email: lkapin@ftc.gov
jmillard@ftc.gov
rrichardson@fte.gov
Ischneider@fic.gov

one copy by first class U.S. mail to:

Ronald F. Price

PETERS SCOFIELD PRICE

310 Broadway Centre

Salt Lake City, UT 84111

Counsel for Respondent Daniel B. Mowrey

Richard D. Burbidge

BURBIDGE & MITCHELL

215 South State Street, Suite 920
Salt Lake City, UT 84111

Counsel for Respondent Dennis Gay



Mitchell K. Friedlander

c/o Compliance Department -
5742 West Harold Gatty Drive
Salt-Lake City, UT 84116

¥ e

ANY ﬁxﬁ

Robert X Lundman






Miant CeNTER, 19 FLOOR

201 SoUrH BISCAYNE BOULEVARD
Miadi. FLORICA 33131-4332
TEL: 303,358.50Q1

Fa¥: 305,358.3109

PROMENATE WEST, SUITE 315
S50 WEST FiRsT SIREET

Lovs AmGELEY, CALIFCGRNIA 20012
TEL: 211.825,5992

FELDMANGALE
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REMLY TO: MiaMt OFFICE

E-MAlL: JFeldman@FeldinanGale.com

bar: 213.625.5963

waw, TeldmanGoale com

August 27, 2004

Laureen Kapin, Sr. Counsel
Division of Enforcement

Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

In the Matter of: Basic Research, LLC, A.G. Waterhouse, LLC, Klein-Becker usa, LLC,
Nutrasport, LLC, Sovage Dermalogic Laboratories, LLC, Ban, LLC,
Dennis Gay, Daniel B. Mowrey, and Mitchell K. F riedlander; Docket
No.: 9318 '

Dear Ms. Kapin:

1 am responding on behalf of the corporate respondents to various issues that were left pending
following our conference call last Monday, August 23, 2004.

* First, the corporate respondents will agree to produce responsive documents to specification 12
of the FTC’s First Request for Production and interrogatory 4 of the FTC’s First Set of
Interrogatories. These requests seek gross sales information about the challenged products. This
production is being done in recognition of Judge McGuire’s ruling on the Respondents’ Motion
to Quash. Our production is a compromise, That is, we have agreed to produce gross saies
documents in order to avoid re-litigating the issues that Judge McGuire resolved in his Order on
Respondents’ Motion to Quash. The Respondents are therefore producing the gross sales
information under an express understanding that their.previously asserted objections are
preserved. '

Second, the carporate respondents will not be producing documents responsive to specification
10 of the FTC’s First Request for Production. This request sought Respondents’ tax records.
Given Judge McGuire’s order that financial information be limited to just that concerning the
challenged products, the tax returns are clearly off limits as they address a broader scope of

- tom. ‘
informa .lOI'I EXHIBIT

—

F




Laureen Kapin, St. Counsel
Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
August 27,2004 .

Page 2

Third, the Respondents will designate which entity produced the documents you received in
response to your First Request for Production and will henceforth designate in the bate stamping
the identity of the producing entity. However, we request that future document requests be
addressed to individual respondents so as to avoid a reoccurrence of this issue.

Fourth, the documents you received on August 13™ were responsive to specifications 1, 2, 4, 7,
and portions of 8. The corporate respondents will be making a supplemental production
responsive to specifications 3, 6, 8, 9, 11, and 12 by September 7. I do not believe that there are
responsive documents to specification 5. '

_Fifth, in response to your inquiry about the current status of advertising for ephedra based
Leptoprin® and Anorex®, please be advised that all advertising for these products has been
withdrawn and that there is currently no advertising being done for these products.

Sixth, regarding redactions to documents 4145, 6081, and 36393, please be advised that no un-
redacted copies of these documents exist.

Seventh, so that there is no confusion, the third parties who you subpoenaed to produce various
financial documents will respond directly to Judge McGuire’s order. The Respondents will not
be answering.on their behaif and I expect that you will soon receive correspondence from
counsel engaged to represent these parties.

Finally, I wish to confirm several representations that you made to me during our call. You
indicated that the FTC will be producing documents responsive to Basic Research’s First
Request for Production by August 31, 2004. Also included in this production will be all
documents referenced on your initial disclosure.

Additionally, we have disclosed to you that one or more of the Respondents are in possession of

several large bins that contain numerous documents that were saved at Walter Gross’ request.
The review of these bins will be incredibly time consuming and expensive and we have
requested that you waive our inspection of the same. You indicated that you would continue to
think about this issue and get back to us. Accordingly, we are making no effort at this time to
determine whether any of these bins contain responsive materials.
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‘Laureen Kapin, Sr. Counsel

Division of Enforcement A
Bureau of Consumer Protection
Federal Trade Commission
August 27, 2004

Page 3 :

I trust that my letter addresses all points that were left pending at the conclusion of our August
23, 2004 conference. Please feel free to call me if you wish to discuss any qf the points that I

have addressed. _
/
/

—

Sincerely,

r
-

J ef_fféf/ D. Feldman
JDF/mr






Burenu of Consumer Pratection
Diviston of Enforcement

Leureen Kapin
Senior Attomey

(202) 326.3237
Direct Dia)

(202) 226-2559
Fax

'UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

" September 2, 2004

Via Electronic viail and First Class Mail

Jeffrey D. Feldman, Esq.
FeldmanGale, P.A.
Miami Center, 19" FL.
201 South Biscayne Blvd.
Miami, FL. 33141-4322

iieldman@fcldmapgale.cé
m .

Richard D. Burbidge, Esq.
Burbidge & Mitchell

215 S. State St., St. 520
Salt Lake City UT 84111
rhurbidee@burhidgeand-
mitchell com

Ronald Price, Esq.
Peters Scofield Price

340 Broadway Centre
111 East Broadway

Salt Lake City, UT 84111
rip(@psplawyers.com

Stephen E. Nagin, Esq
Nagin, Gallop &
Figueredo, P.A.

3225 Aviation Ave. 3 FlL.

‘Miami, FL 33133-474]

snagin@ngf-law.com

Re:  Basic Researcit et al., Docket No. 9313

Dear Gentlemen:

This letter is in reference to our telephone conferences on discovery that took place on
August 23%, Augnst 31%, and September 1%. Our discussions addressed the parties’ concerns about
the other side’s responses to document requests and interrogatories. This letter focuses primarily
upon Complaint Counsel’s concerns with Respondents’ discovery responses.' As you will recall,
Mr. Friedlander was aot available for our conferences. However, 1 appreciate the progress we were

able to make on a number of issues.

The staff raised a number of issues, including but not limited to Respondents’ objections to
Complaint Counsel’s Interrogatories 5 and 6 and the incomplete response to our Interrogatory 9.

' We will enclose our supplemental response fo Responde.nts‘ Interrogatory 1(a) along

with this letter.

EXHIBIT
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Pursnant to those discussions, Complaint Counsel agrees to the following regarding its
Interrogatories S 6, and 9

. 'Regarding Complaint Counsel Interrogatory 5, we explained that the interrogatory
definition of “substantially similar product,” i.e,, “any product that is substantially similar in
ingredients, composition and properties” refers to products that are substantially similar in
‘ingredients and composition and properties to one or more of the challenged products. The
definition requires substantial similarity with respect to all three of these components. This -
requirement dispels any suggestion that Interrogatory 5 is vague, overbroad, or not
reasonably calcnlated to lead to the discovery of admisstble evidence.

» Regarding Complaint Counsel Interrogatory 6, Complaint Counsel is willing to revise its
interrogatory as follows: “Identify Respondents that have received any payment,
compensation, ot income in connection with the marketing, promotion, or sale of each of the -
challenged products for each year from 2001 to the present, disclosing the total dollar
amount and source for all payments. (For consumer sales, it is not necessary to disclose
names, addresses or telephone numbers.)” This revision dispenses with the need to
separately disclose all payments received. We explained that this request would include
salary information to the extent that a person’s job included the responsibilities with respect

_to marketing, promotion, or sale of the challenged product. We understand that the salary
information may not include what portion of the salary related to the challenged products.
Nevertheless, if a bonus, royalty or some other form of compensation does relate to the

_ challenged products, that information is responsive.

* Regarding Complaint Counsel Interrogatory 9, we pointed out that we still have not
received a response to the portion of our interrogatory that seeks “identification of any
prometional materials that have been created, revised, or removed from dissemination™ and
the “dates” on which the actions in your answer took place We request that Respondents
respond to the rest of Interrogatory 9. _

We also note that the Corporate Respondents’ answers to Complaint Counsel Interrogatories
1 and 2 are insufficient. Interrogatory ! specifically requests information with regard to
“promotional materials for each of the challenged products.” Other than the response relating to Ms.
Chevreau, Respondents’ answers do not specify the promotional materials and the challenged
products for which each person listed performed “duties, responsibilities, or work.” Interrogatory 2,
which was not transcribed correctly in your response, seeks information concerning the *‘creation,
development, evaluation, approval and manufacture of the challenged products.”” Respondents
objected and referenced their answer to Interrogatory 1. However, Respondents answer to
Interrogatory 1 relates primarily to advertising and substantiation review responsibilities, not the
creation, development, evaluation, approval and manufacture of the challenged products themselves.
Consequently, we request a response to Interrogatory 2.

Reparding Complaint Counsel Interrogatory 10, you identified approximately 5,000 pages of
documents that contain thousands of line items regarding refund information to individual
consumers. Interspersed among these documents are but a few summary reports covering limited
time periods. Large portions of some of these reports have been redacted. We think that Corporate

2



Respondents have access to summary information regarding total refund information for each
product. We request either an answer to the Interrogatory as propounded or production of a single
summary report showing the information requested in the Interro gatory.

As to Mr. Gay, I believe we still need Mr. Gay’s s1gned verification for his mtcrrogatory
responses. To the extent, Mr. Gay intends to cross-reference the future answers of the corporate
respondents, we offer the same accomodations and seek the same additional information from Mr.
Gay discussed above as to Interrogatories 5,6, and 9.

As Mr. Gay incorporated the Cosporate Respondents’ answers to lnterrogatory 1, we have
the same issues described above with respect to his answers. We request that Mr. Gay provide a
complete response to our request for information with regard to his “duties, responsibilities, or
work” regarding “promotional materials for each of the chalienged products,” identifying what
products and advertisements he approved, as well as any other related “duties, responsibilities, or
work” that he performed. As to our Interrogatory 2, we seek the requested information from M.
Gay’s pezspective. Mr. Gay objected and refused to answer this question. This question is clearly
relevant and can be answered without disclosing privileged information. Regarding Complaint
Counsel Document Request 11, we are still uncertain of Mr. Gay’s position on this issue. I
understand that he has been out of the country and request that you let me know what M. Gay
intends to produce in response to this Request.

Similarty, for Dr. Mowrey, regarding Complaint Counsel Interrogatory 1, we request a

- complete response to our request for information with regard to his “duties, responsibilitics, or

work” regarding “promotional materials for each of the challenged products.” For Interrogatory 2,
we seek more a detailed response describing the “duties, responsibilities, and work” performed by
the persons identified by Dr. Mowrey in his answer.

Regarding Dr. Mowrey's objection to Complaint Counsel Document Request 7, we
emphasized in our discussion that this request is not seelang the holiday cards and persopal financial
information referenced in Dr. Mowrey’s objection. Rather, our request is requesting those
documents and communications relating to the persons depicted, named and quoted in
promotional materials for the challenged products. To the extent that this Document Request
seeks documents from Dr. Mowrey relating to himself, Complaint Counsel seek only those
documents referring or relating to his participation or appearance (i.e., depiction, naming, quoting,
endorsement) in such promotional materials. Dr. Mowrey produced no documents responsive to this
request and can reasonably determine what documents relate to the persons referenced in the
promotional materials rather than personal information or comrespondence he posscsses.

We are continuing to explore the issue of how to search the bins of documents that
Respondents have collected. These bins were retained during the course of the FTC’s investigation
in order to preserve petentially relevant evidence. The bins almost certainly contain material that is
responsive to our discovery requests. Complaint Counsel has offered to search these bins for
responsive documents and negotiate a “claw-back” agreement to handle privileged materials. We
would like to discuss this issue further next week so that we can either resolve it or file an
appropriate motion.

Mr. Feldman agreed to provide a “disc” copy of Respondents document production. Mr.
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Nagin’s prior productions during the investigation had been provided via a disc containing scanned
copies of the documents. Mr. Feldman also agreed to get back to us on the issue of a privilege log
for the first part of Respondents’ document production. '

Per Mr. Feldman’s request, we are holdmg off on producmg documents in hght of the
threatened hurricans. We will plan on producing the documents next week but will verify an exact
date aod place with Mr. Feldman to ensure that the documents are mailed to a suitable (and dry) -
location,

We appreciate your cooperation on these matters. Ifyou have any questions or if your
understanding differs from mine, please call me at 202-326-3237.

Sincerely yours, -

Gororbepin:

Laureen Kapin
.. Senior Attorney.
ce: Mitchell K. Friedlander :
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
Mkf55@msn.com
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BEFORE FEDERAL TRADE COMMISSION
QOFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, L.L.C,

A.C. WATERHOUSE, L.L.C.,
KLEIN-BECKER USA, L.L.C.,
NUTRASPORT, L.L.C.,
SOVAGE DERMALOGIC LABORATORIES, L.L.C.,
d/b/a BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, L.L.C.,
BASIC RESEARCH, A.G. WATERHOUSE,
BAN, LL.C, :
dfb/a KLEIN-BECKER USA, NUTRA SPORT, arid
SOVAGE DERMALOGIC LABORATORIES,
DENNIS GAY,
DANIEL B. MOWREY,
d/bla AMERICAN PHYTOTHERAPY RESEARCH
LABORATORY, and
MITCHELL K. FRIEDLANDER

DOCKET NO. 9318
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DECLARATION OF CARLA FOBBRS

1. 1 am Carla Fobbs and T am employed as the Legal Administrator at Basic
Research, L.L.C.

2 I have pérsonal knowledge of the facts sct forth in this Declaration,

3. I am the person with the most knowledge concerning the exi;stence_:,'
location and production efforts of the Corporate Respondents. Toversaw the Corporate
Respondents’ productions eff;brts directed to Complaint Couﬁscl’s First Request for
Production of Documentary Materials and Tangib'la Things.

4, Those efforts included the search, organization, qssembly and production

of all documents produced by the Corporate Respondents,
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5. Corporate Respondents made a thﬁrough and cxk;au stive scarch of all
known locations where responsive docunients were and are maintained.

6. The scarch included the iocations where Corporate Respondents store
documents, including their headquarters and on site storage facilities.

7. In the course of that search, all responsive documents th#t could be ]océted
were produced with the exception of certain documnents that Corporgta Eespondents
believed to be privileged and have listed on their Privilege Log and documnents to which

objections have been made.

Executed: [ Yl bogn 2, 2004,

Carla Fabbs




