EXHIBIT 1



UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580 ~

Division of Enforcement

Laureen Kapin
Senior Attorney

Direct Dial
202-326-3237

June 25, 2004

VIA FEDERAL EXPRESS

Basic Research, L.L.C.

A.G. Waterhouse, L.L..C.

Klein-Becker USA, L.L.C.

Nutrasport, L.L.C.

Sovage Dermalogic Laboratories, L.L.C.
BAN, L.L.C. :

Dennis Gay

Daniel B. Mowrey

Mitchell K. Friedlander

5742 W. Harold Gatty Dr.
Salt Lake City, UT 84116

RE:  FTC v. Basic Research et al., Docket No. 9318.

To whom it may concem:

Enclosed is a copy of Complaint Counsel’s Notice of Appearance, First Request for
Production of Documentary Materials and Tangible Things, and First Set of Interrogatories.
These materials have also been sent to Mr. Nagin and Ms. Azcuenaga, the attorneys who have
previously represented Basic Research et al. in this matter. Please note that these discovery
requests are directed to each of the Respondents in this matter and this package contains a copy
for each Respondent. Thank you very much for your attention to this matter. If you have any
questions, please have your counsel contact me at the number referenced above.

Sincerely,
Laureen Kapin 1
- Senior Counsel
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COMPLAINT COUNSEL’S FIRST REQUEST FOR PRODUCTION
OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS

Pursuant to RULE OF PRACTICE 3.37(a), Complaint Counsel requests that Respondents
produce the documentary materials and tangible things identified below for inspection and
copying within 20 days at the Federal Trade Commission, 601 New Jersey Ave., N.W., Suite NJ-
2122, Washington, D.C. 20001, or at such time and place as may be agreed upon by all counsel.

DEFINITIONS

1) “All documents” means each document, as defined below, which can be located,
discovered or obtained by reasonable, diligent efforts, including without limitation ail
documents possessed by: (a) you or your counsel; or (b) any other person or entity from whom
you can obtain such documents by request or which you have a legal right to bring within your
possession by demand.

2) “Challenged products” means the products identified as Dermalin-APg, Cutting Gel,
Tummy Flattening Gel, Leptoprin, Anorex, and Pedial.ean in the administrative Complaint
issued by the Federal Trade Commission in the above-captioned matter, both individually and
collectively.



3) “Communication(s)” includes, but is not limited to, any and all conversations, meetings,
discussions and any other occasion for verbal exchange, whether in person, by telephone, or
electronically, as well as all letters, memoranda, telegrams, cables, and other writings or
documents. .

4) “Complaint” means the administrative Complaint issued by the Federal Trade
Commission, and any amendments thereto, in the above-captioned matter.

5) “Corporate Respondents” means Respondents Basic Research, L.L.C., A.G.
Waterhouse, L.L.C., Klein-Becker USA, L.L.C., Nutrasport, L.L.C., Sovage Dermalogic
Laboratories, L.L.C., BAN, L.L.C., both individually and collectively, including all of their
operations under assumed names. This term also includes the entity known as American
Phytotherapy Research Laboratory identified in the administrative Complaint issued by the
Federal Trade Commission. :

6) “Dissemination schedule” includes, but is not limited to, the following: (a) for radio,

~ audio, television, and video promotional materials, the date, time of day, location and station
name; (b) for product packaging, the names of distributors and retailers to whom the packaging
or other promotional material was transmitted, the date of transmittal, and the number of pieces
transmitted; ©) for printed promotional materials, the name and date of the publication or place
in which the promotional material appeared; and (d) for Internet materials, the date that the
promotional material was first placed on the Internet, the date (if any) that it was removed from
the Internet, and the number of “hits” that the advertisement registered.

7 “Document” means the complete original and any non-identical copy (whether different
from the original because of notations on the copy or otherwise), regardless of origin or location,
of any written, typed, printed, transcribed, taped, recorded, filmed, punched, computer-stored, or
graphic matter of every type and description, however and by whomever prepared, produced,
disseminated or made, including but not limited to any advertisement, book, pamphlet,
periodical, contract, file, invoice, memorandum, note, telegram, report, record, handwritten note,
working paper, routing slip, package insert, sticker, web page, chart, graph, paper, index, map,
tabulation, manual, guide, outline, script, abstract, history, calendar, diary, agenda, minute, code
book, data compilation, tests, reports, clinical studies, test reports, scientific literature, articles,
expert opinions, handwritten notes, correspondence, communications, electronic mail,
electronically stored data, computer (including handheld computer) material (including print-
outs, cards, magnetic or electronic tapes, discs and such codes or mstructions as will transform
such computer materials into easily understandable form), and video and audio recordings.

8) “Each” and “any” include “all,” so as to have the broadest meaning whenever necessary
to bring within the scope of any Specification all information and/or documents that might
otherwise be construed to be outside its scope.
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9 “Includes” or “including” means “including but not limited to,” so as to avoid
excluding any information that might otherwise be construed to be within the scope of any
Specification. ' :

10)  “Individual Respondents” means Respondents Dennis Gay, Daniel B. Mowrey, and
Mitchell K. Friedlander, both individually and collectively.

11)  “Interrogatories” means any and all Interrogatories served on the Respondents in the
above-captioned matter.

12)  “Market research” means all information referring or relating to testing, measuring or
assessing consumers’ or individuals’ interpretation of, understanding of or reaction to a draft,
proposed, or final promotional material, proposed advertising text, copy or creative strategy or
platform, product category, product, entity or information conveyed in an advertisement,
including consumer perception tests, comprehension tests, recall tests, marketing or consumer
surveys or reports, penetration tests, audience reaction tests, focus groups and media research.

13) “Or” includes “and,” and “and” includes “or,” 50 as to have the broadest meaning
whenever necessary to bring within the scope of any Specification all information or documents
that might otherwise be construed to be outside its scope. '

14)  “Person” or “Persons” means all natural persons, corporations, partnerships or other
business associations, and all other legal entities, including all members, officers, predecessors,
assigns, divisions, affiliates and subsidiaries.

15)  “Promotional material” shall mean any written or oral statement, advertisement,
illustration, or depiction that is designed to effect a sale or create interest in the purchasing of
goods or services, whether the same appears in a press release, video news release, brochure,
newspaper, magazine, pamphlet, leaflet, circular, mailer, book insert, sticker, free standing insert
letter, catalogue, poster, chart, billboard, public transit card, point of purchase display,
instructional or education materials, packaging, package insert, package label, film, slide, radio
or television broadcast or transmission, Internet or World Wide Web site, streaming video,
electronic mail, audio program transmitted over a telephone system, script used to make oral
solicitations to consumers, or publication or broadcast in any other medium.
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16)  “Referring to” or “relating to” means discussing, describing, reflecting, containing,
analyzing, studying, reporting, commenting, evidencing, constituting, setting forth, considering,
recommending, concerning, or pertaining to, in whole or in part.

17)  “Respondent(s)” means all Corporate Respondents and all Individual Respondents,
both individually and collectively.

18)  “You” or “Your” means the Respondents or Respondents’, both individually and
collectively, unless otherwise noted. “



19)  The use of the singular includes the plural, and the plural includes the singular.
20) Theuseofa verb in any tense shall be construed as the use of thé verb in all other tenses.

21)  The spelling of a name shall be construed to include all similar variants thereof.

INSTRUCTIONS

1) Unless otherwise specified, the time period covered by a Document Specification shall
not be limited and all documents responsive to the Specification, regardless of dates or time
periods involved, should be provided. '

2) A complete copy of each document should be submitted even if only a portion of the
docament is within the terms of the Specification. The document shall tiot be edited, cut, or
expunged and shall include all covering letters and memoranda, transmittal slips, appendices,
tables or other attachments. '

3) All information submitted shall be clearly and precisely identified as to the
Specification(s) or sub-Specification(s) to which it is responsive. Each page submitted should
be marked with a unique “Bates” document tracking number. :

4) Documents covered by these Specifications are those which are in your possession or
under your actual or constructive custody or control, and in the case of Corporate Respondents,
includes all of their operations under assumed names, whether or not such documents were-
received from or disseminated to any other person or entity including attorneys, accountants,
directors, officers and employees.

5) All information submitted shall be clearly and precisely identified as to the
Respondent(s) who produced the information. You shall do so by: (a) marking each submitted
item with a notation identifying the Respondent(s) who produced that item; or (b) providing a
separate list of submitted items, in numeric “Bates” document tracking number order, that
identifies the Respondent(s) who produced each item. '

6) Documents that may be responsive to more than one Specification need not be submitted
more than once; however, your response should indicate, for each document submitted, each
Specification to which the document is responsive. If any documents responsive to a
Specification have been previously supplied to the Commission, you may comply with the
Specification by identifying the document(s) previously provided and the date of submission;
identification shall be by Bates number if the document(s) were so munbered when submitted, or
by author and subject matter if not so numbered. o
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7) If any of the documentary materials requested in these Specifications are available in
machine-readable form (such as floppy or hard disks, drums, core storage, magnetic tapes or
punch cards), state the form in which it is available and describe the type of computer or other
machinery required to read the record(s) involved. If the information requested is stored in a
computer or a file or record generated by a computer, indicate whether you have an existing
program that will print out the record in readable form and state the name, title, business address
and telephone number of each person who is familiar with the program.

8) Promotional materials submitted in response to these Specifications shall be submitted
in the following form(s) as follows: For documents, provide the original promotional materials
if available, or, if not available, color copies thereof. For audio-only (or radio) materials, provide
a tape cassette (or digitized recording, if in machine-readable form) and a script, as well as any
audio out-takes. For video recordings, provide a DVD or VHS cassette and script or storyboard,
as well as any video out-takes. For Internet or other online materials, provide a CD (ifin
machine-readable form) or a clear color printout of all screens displayed in the promotional
-materials and identify the site, forum, or address. :

9) All objections to these Document Specifications, or to any individual Specification, must
be raised in the initial response or are otherwise waived.
‘ .

10)  If any requested material is withheld based on a claim of privilege, submit together with

- such claim a schedule of the items withheld which states individually for each item withheld:

(a) the type, title, specific subject matter, and date of the item; (b) the names, addresses,
positions, and organizations of all authors and recipients of the item; and (c) the specific grounds
for claiming that the item is privileged. If only part of a responsive document is privileged, all
non-privileged portions of the document must be submitted. '

11)  This First Request for Production of Documentary Materials and Tangible Things is
continuing in character so as to require you to produce additional information promptly upon
obtaining or discovering different, new or further information before the close of discovery.
Further instructions pertinent to a particular Document Specification appear in parentheses
within or following that Specification. ~ :

SPECIFICATIONS

Demand is hereby made for the following documentary materials and tangible things:

1) Two complete packages, including the product contained therein, of each of the
challenged products. (If any product has been reformulated, provide two complete packages,
including the product contained therein and all packaging inserts, of each version of the product
that has been marketed and sold). :



2) All promotional materials for the challenged products, whether in draft or final form.

3) All documents and communications referring or relating to draft or final promotional
materials for the challenged products. (This request includes but is not limited to contracts,
documents, and communications evidencing the creation, modification, approval, execution,
evaluation, dissemination, clearance, or placement of promotional materials, and documents
referring or relating to the contents of draft or final promotional materials, including but not
limited to any claims, messages, or communication in any draft or final promotional
material(s).) '

4) All docaments and communications referring or relating to the efficacy of the
challenged products or their ingredients (including but not limited to tests, reports, studies,
scientific literature, written opinions, and any other documents referring or relating to the
amount, type, or quality of testing or substantiation) that are relied upon as substantiation of
efficacy claims or that tend to refute efficacy claims in promotional materials for any of the
challenged products, including the claims alleged in the Complaint (7 14, 17, 20, 23, 25, 28,

31, 33, 37, 40, and 42) regardless of whether you contest that those claims were made.

5) All documents and communications referring or relating to the duties, responsibilities,
and work performed by each of the Respondents with respect to the advertising, marketing,
promotion, and sale of each of the challenged products.

6) All documents and communications referring or relating to the marketing of each of
the challenged products. (This request includes but is not limited to market research,
marketing plans or strategies, and all other document(s) and communications referring or
relating to copy tests, marketing or consumer surveys and reports; penetration tests, target
audiences, recall tests, audience reaction tests, communications tests, consumer perception of any
promotional materials for any of the challenged products.)

7) All documents and communications referring or relating to persons who are depicted,
named, or quoted in promotional materials for each of the challenged products. (This request
includes but is not limited to documents and communications referencing endorsers and
testimonialists and documents identifying the contact information for all persons depicted,
named, or quoted in those promotional materials.)

8) All documents and communications referring or relating to complaints or
investigations of any of the challenged products or their promotional materials. (This request
includes but is not limited to documents and communications relating to lawsuits, demand
letters, refund requests, warranty or guarantee claims, and complaints or inquities by local, state,
or federal regulators (including the U.S. Food and Drug Administration) or other persons
(including but not limited to consumers, competitors, and entities such as the Better Business
Bureau or the National Advertising Division).



9) All documents relating to, referring to, or constituting a dissemination schedule for
advertisements relating to the challenged products.

10)  All tax returns for Respondents for 2000 to present, including but not limited to all
supporting documents and attachments, requests for extension for filing any tax return, and any
statement(s) of the reasons for which any extension(s) were requested. (This request includes all
returns and related information pertaining to the payment of payroll and unemployment taxes,
social security taxes, medicare, and federal, state and local and sales, business, gross receipts,
licensing, property, and income taxes.)

11)  All documents relating to the corporate structure of each company for which any
individual Respondent is an officer; director or significant shareholder (25% or more of total
shares), including but not limited to Articles of Incorporation; By-laws; Board minutes; annual
reports; information showing the date and place of the formation of the Company, and the form
of organization of your Company (for example, corporation or partnership); parent organization,
if any, and all subsidiaries and affiliates; annual or periodic filings with State or Federal
authorities regulating corporations; the names of all directors; the name and title of all officers,
supervisors, and managers; organizational charts; Documents showing the ownership interests of
all owners; Documents describing the duties, responsibilities and authority of all officers,
managers, directors, and supervisors employed by you; and any Documents delegating authority
to engage in any act on behalf of you or act as agent for you.

12)  Annually, from the date of the first.sale of each of the challenged products to date, all
documents that show net and gross sales figures and profit figures for each of the challenged
products.

13)  All documents and communications consulted or used in preparing your responses to
Complaint Counsel’s interrogatories.

Respectfully submitted,

Laureen Kapin (202) 326-3237
Joshua S. Millard  (202) 326-2454

Laura Schneider (202) 326-2604

~Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
_ Washington, D.C. 20580
Dated: Juned$§, 2004
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COMPLAINT COUNSEL’S FIRST SET OF INTERROGATORIES

Pursuant to RULE OF PRACTICE 3.35, Complaint Counsel requests that Respondents
respond to these Interrogatories within 30 days and furnish the requested information to
Complaint Counsel at the Federal Trade Commission, 601 New J ersey Ave., N.W., Suite NJ-
2122, Washington, D.C. 20001, or at such time and place as may be agreed upon by all counsel.

DEFINITIONS

1) “Challenged products” means the products identified as Dermalin-APg, Cutting Gel,
Tummy Flattening Gel, Leptoprin, Anorex, and Pedialean in the administrative complaint issued
by the Federal Trade Commission in the above-captioned matter, both individually and
collectively.

2) “Communication(s)” includes, but is not limited to, any and all conversations, meetings,
discussions and any other occasion for verbal exchange, whether in person, by telephone, or
electronically, as well as all letters, memoranda, telegrams, cables, and other writings or
documents.

3) “Corporate Respoudents” means Respondents Basic Research, L.L.C., A.G.
Waterhouse, L.L.C., Klein-Becker USA, L.L.C., Nutrasport, L.L.C., Sovage Dermalogic



Laboratories, L.L.C., BAN, L.L.C., both individually and colléctiifely,- and including all of their
operations under assumed names. This term also includes the entity known as American

Phytotherapy Research Laboratory identified in the administrative complaint issued by the
Federal Trade Commission.

4)  “Describe” or “disclose” mean to offer a comprehensive, complete, accurate and detailed
description, explanation or listing of the matter into which the Interro gatory inquires.

5) “Dissemination schedule” includes, but is not limited to, the following: (a) for radio,
audio, television, and video promotional materials, the date, time of day, location and station
name; (b) for product packaging, the names of distributors and retailers to whom the packaging
or other promotional material was transmitted, the date of transmittal, and the number of pieces
transmitted; ©) for printed promotional materials, the name and date of the publication or place
in which the promotional material appeared; and (d) for Internet materials, the date that the

- promotional material was fifst placed on the Internet, the date (if any) that it was removed from
the Internet, and the number of “hits” that the advertisement registered.

6) “Document” means the complete original and any non-identical copy (whether different
from the original because of notations on the copy or otherwise), regardless of origin or location,
of any written, typed, printed, transcribed, taped, recorded, filmed, punched, computer-stored, or
graphic matter of every type and description, however and by whomever prepared, produced,
disseminated or made, including but not limited to any advertisement, book, pamphlet,
periodical, contract, file, invoice, memorandum, note, telegram, report, record, handwritten note
working paper, routing slip, package insert, sticker, web page, chart, graph, paper, index, map,
tabulation, manual, guide, outline, script, abstract, history, calendar, diary, agenda, minute, code
book, data compilation, tests, reports, clinical studies, test reports, scientific literature, articles,
expert opinions, handwritten notes, correspondence, communications, electronic mail,
electronically stored data, computer (including handheld computer) material (including print-
outs, cards, magnetic or electronic tapes, discs and such codes or instructions as will transform
such computer materials into easily understandable form), and video and audio recordings.
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7)  “Each” and “any” include “all,” so as to have the broadest meaning whenever necessary
to bring within the scope of any Specification all information and/or documents that might
otherwise be construed to be outside its scope. '

8) “Identify” or “identification” means:
(@)  when referring to a natural person, state the full name, present business
address and telephone number, or if a present business affiliation or business
address is not known, by the last known business and home addresses and

business and home telephone numbers;

(b)  when referring to any other entity, such as a business or organization, state



the legal name as well as any other names under which the entity has done
business, address, telephone number and contact person, if applicable for that
entity; and

- ©) when referring to a document or communication, state the full name(s) of
the author(s) or preparer(s), the full name of the recipient(s), addressee(s), and/or
person(s) designated to receive copies, the title or subject line of the document or
communication, a brief description of the subject matter of the document or

communication, the date it was prepared, its present location, and its present
custodian.

9) “Includes” or “including” means “mcludmg but not limited to,” so as to avoid
excluding any information that might otherwise be construed to be within the scope of any
Specification.

10)  “Individual Respondents” means Respondents Dennis Gay, Daniel B. Mowrey, and
Mitchell K. Friedlander, both individually and collectlvely

11) ~ “Or”includes “and,” and “and” includes “or,” so as to have the broadest meaning
whenever necessary to bring within the scope of any Specification all information or documents
that might otherwise be construed to be outside its scope.

12)  “Person” or “Persons” means all natural persons; corporations, partnerships or other
business associations, and all other legal entities, including all members, officers, predecessors,
assigns, divisions, affiliates and subsidiaries.

13)  “Promotional material” shall mean any written or oral statement, advertisement,
illustration, or depiction that is designed to effect a sale or create interest in the purchasing of
goods or services, whether the same appears in a press release, video news release, brochure,
newspaper, magazine, pamphlet, leaflet, circular, mailer, book insert, stickers, free standing
insert, letter, catalogue, poster, chart, billboard, public transit card, point of purchase display,
instructional or education materials, packaging, package insert, package label, film, slide, radio
or television broadcast or transmission, Internet or World Wide Web site, streaming video,
electronic mail, audio program transmitted over a telephone system, script used to make oral
solicitations to consumers, or publication or broadcast in any other medium.

14)  “Referring to” or “relating to” means discussing, describing, reflecting, containing,
analyzing, studying, reporting, commenting, evidencing, constituting, setting forth, considering,
recommending, concerning, or pertaining to, in whole or in part.’

15)  “Requests for Production” means any and all Requests for Production of Documentary
Materials and Tangible Things directed to the Respondents in the above-captioned matter.



16)  “Respondent(s)” means all Corporate Respondents and all Individual Respondents,
both individually and collectively.

17)  “Substantially similar product” means any product that is substantially similar in
ingredients, composition, and properties.

18)  “You” or “Your” means the Respondents or Respondents’, both individually and
collectively, unless otherwise noted. :

19)  The use of the singular includes the plural, and the plural includes the singular.
20)  The use of a verb in any tense shall be construed as the use of the verb in all other tenses.

21)  The spelling of a name shall be construed to include all similar variants thereof.

INSTRUCTIONS

D) Unless otherwise specified, the time period covered by an Interrogatory shall not be
limited and all information responsive to the Interrogatory, regardless of dates or time periods
involved, shall be provided.

2) Each Interrogatory should be set forth in full preceding the answer to it and should bé
answered separately and fully in writing, under oath. '

3) All answers shall be served within 30 days.after service of these Interrogatories.

4) Information covered by these Interrogatories is that which is in your knowledge or
possession, or under your actual or constructive custody or control, whether or not such
information is located in the files of, or possessed by your individual officers, directors or
employees, and whether or not such information is received from or disseminated to any other
person or entity including attorneys, accountants, directors, officers or employees.

5) All information submitted in response to these Interrogatories shall be clearly and
precisely identified as to the Respondent(s) who produced the information.

6) Where an Interrogatory requests an answer or portion of an answer that has already been
supplied in response to another Interrogatory, the answer or portion of the answer need not be
supplied a second time. It is sufficient to specify the responses that contain the answer, and
supply any additional information necessary to answer the Interrogatory.

7) All 6bj ections to these Interrogatories, or to any individual Interrogatory, must be raised
in the initial response or are-otherwise waived.



8) If you object to any Interrogatory or a part of any Interrogatory, state the Interro gatory or
part to which you object, state the exact nature of the objection, and describe in detail the facts
upon which you base your objection. If any Interrogatory cannot be answered in full, it shall be
answered to the fullest extent possible and the reasons for the inability to answer fully shall be
provided. If you object to any Interrogatory on the grounds of relevance or overbreadth, you
shall provide all responsive information that is concededly relevant to the parties’ claims or
defenses or the requested relief. For each Interrogatory that cannot be answered in full, you shall
describe the efforts made to locate information needed for such answer.

9) If any documents or communications are not identified in response to an Interrogatory
on grounds of privilege, submit together with such claim a schedule of the items withheld which
states individually for each item withheld: (a) the type, title, specific subject matter, and date of
the item; (b) the names, addresses, positions, and organizations of all authors and recipients of
the item; and ©) the specific grounds for claiming that the item is privileged. If only part of a
responsive document or communication is privileged, all non-privileged portions of the item
must be identified.

10)  These Interrogatories are continuing in character so as to require you to produce
additional information promptly upon obtaining or discovering different, new or further
information before the close of discovery. Further instructions pertinent to a particular
Interrogatory appear in parentheses within or following that Interrogatory.

INTERROGATORIES

1) Identify and describe in detail the current and former duties, responsibilities, or work
performed by each person relating to the promotional materials for each of the challenged
products. (This request includes, but is not limited to, the creation, development, evaluation,
approval, modification, and dissemination of promotional materials.)

2) Identify and describe in detail the current and former duties, responsibilities, or work
performed by each person consulted by you, or upon whose advice, opinion, or expertise you
relied in the production of each of the challenged products. (This request includes, but is not
limited to, the creation, development, evaluation, approval, and manufacture of the challenged
products.)

3) Describe in detail the composition of each of the challenged products. (This request
includes, but is not limited to, the identity of each ingredient and the amount of each ingredient
contained in a single capsule, application, and serving. If any challenged product has been
reformulated, provide a separate answer for each version of the product that has been marketed
and sold, identifying the time period(s) in which each version was marketed and sold.)

4) Disclose the total amount of sales, in terms of units and dollars, that each Respondent has
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achieved for each of the challenged products for each year from 2001 to the present.

" 5) To the extent a challenged product is a substantially similar product to other products,
identify each other product.

6) Disclose all payments that each Respondent has received, directly or indirectly, in
connection with the advertising, marketing, promotion, and sale of each of the challenged
products for each year from 2001 to the present. (This request includes the total dollar amount
and source for all payments. For consumer sales, it is not necessary to disclose names, addresses,
or telephone numbers.)

7) Disclose the total amount of dollars that each Respondent has spent to advertise, market,
or otherwise promote each of the challenged products for each year from 2001 to the present,
broken down by each medium used (i.e., television, print, Internet, radio, or other means). (This
request includes, but is not limited to, all expenditures attributable to the creation, development,
evaluation, approval, modification, and dissemination of promotional materials).

'8) Provide a dissemination schedule that describes in detail how each item of promotional
material submitted in response to the Requests for Production was disseminated or otherwise
exposed to consumers.

9) Describe in detail the actions each Respondent has taken fo comply with the U.S. Food
and Drug Administration’s prohibition on the sale of dietary supplements containing ephedrine
alkaloids, effective April 12, 2004. (This request includes, but is not limited to, identification
of any product formulations that have been created, modified, or removed from distribution,
identification of any promotional materials that have been created, revised, or removed from
dissemination, and the date(s) on which all of actions described in your answer took place; and
how orders for Leptoprin or Anorex or in response to existing promotional materials Leptoprin
or Anorex have been fulfilled.)

10)  Disclose the total amount of refunds to consumers, in terms of units and dollars, that each
Respondent has made for each of the challenged products for each year from 2001 to the
present. '



Dated: June 5, 2004

Respectfully submitted,

Laureen Kapin (202) 326-3237

Joshua S. Millard (202) 326-2454
Laura Schneider (202) 326-2604

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580



CERTIFICATE OF SERVICE

v
I hereby certify that on this X3 day of June, 2004, I caused Complaint Counsel's First Set
of Interrogatories to be served as follows: '

1) one (1) electronic copy via email and one (1) copy via first class U.S. Mail to:

Mary L. Azcuenaga, Esq. :
Heller, Ehrman, White & McAuliffe, LI.P. -
1666 K Street, N.-W., Suite 300

Washington, D.C. 20006
mazcuenaga@hewm.com

Stephen E. Nagin, Esq.
Nagin Gallop Figuerdo P.A.
3225 Aviation Ave.

Miami, FL 33133

snagin @ngf-law.com

- (2) one (1) copy via first class U.S. Mail to:

Basic Research, L.L.C.
A.G. Waterhouse, L.L.C.
Klein-Becker USA, L.L.C.
Nutrasport, L.L.C.
Sovage Dermalogic Laboratories, L.L.C."
BAN, L.L.C.

Dennis Gay

Daniel B. Mowrey
Mitchell K. Friedlander
5742 W. Harold Gatty Dr.
Salt Lake City, UT 84116

AR

J oshué Millard




EXHIBIT 2



FELDMANGALE

A T T O R N E Y § A T L A W

" Miamr CENTER, 19™ FLOOR
201 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131.4332
TEL: 305.358.5001
FAx: 305.358.3309
REPLY TO: MIAMI OFFICE
PROMENADE WEST, SUITE 315 .
B80 WEST FIRST STREET E-MAIL: JFeldman@FeldmanGale.com
LOS ANGELES, CALIFORNIA 90012
TEL: 213.625.5992
FAx: 213.625.5993

www.FeldmanGale.com

October 6, 2004

Via email Ikapin@ftc.oov
Laureen Kapin, Sr. Counsel
Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

I tie MatteF of T Basic Reéseareh, LLC,A.G. Witérhiouse, LLC, Kléin-Becksi usa, LLC, "~

Nutrasport, LLC, Sovage Dermalogic *Laboratories, LLC, Ban, LLC,
Dennis Gay, Daniel B. Mowrey, and Mitchell K. Friedlander; Docket
No.: 9318

Dear Ms. Kapin:

Please find enclosed Basic Research, L.L.C. and Ban, L.L.C.’s Privilege Log. The log was not
prepared by my office and I have yet to review the listed documents. I will attempt to do this
next week. I am therefore providing the log with the express understanding that some of the
documents on the log may not be privileged or privileged for reasons other than those asserted.,

e

Sincerely, .

ey D. Feldman
JDF/mx
Enclosure




61301

UOHEULION] UBSTeIPad |  JUSI[)-AOUIONY [Tewg oJe} "d 54904 D | $0/92/S0 —0SLTP00d
] , , 6¥LT700d
UOHBULION UBSTRIPed | JURI[)-ASUIony [reuug e3euonozy W 89909 D | +0/20/90 — LYLTH00T
, 9vLTH00T
Uonetiopu] 90 SuIpn) | JueI)-AowIo)y [rewy sauof "y $4904 D | +0/£0/90 — S¥LTH00T
BS@OH@ :
oM ANy 4 YrLTH00T
UOHBULIOJU] UBSTRIPS |- IUSI[)-ASUIoNny [Tty yudg [ Sauol " | ¥0/60/90 — TVLTH00d
. _ IvLTH00d
UonewIouy UBSTeIpad | JueI)-AStiony [rewy | yojeH 'd ‘qoy 'y 84904 "D | +0/11/90 —0vLZh00d
UOHBULIONT UBSTRIPO |  JUSI)-ASUIONY [reury quds ‘g 59904 D | +0/#1/90 6£LTH00T
UORetIou] UBeTRIpaq |  Juel[)-Aouio)y [Tetuy 8qqoq D Tds 'H [ +0/31/90 8€LTH00Y
woﬂﬁo.ﬂm .
JIOM ARy ‘
UOHeWIoI] UBS'TeIpad | ‘Juel)-Aotiony [reuny $9904 "D | NBAIASUD N | $0/L0/L0 LELTYO0T
HO.D@O.HQ
JIOM Ay 9€LTYO0Y
UOHBULION] UBSTRIPAd |  ‘JURI[)-ASUIony [rewuyg $4Qo4 "D | meaIASYD N | $0/L0/L0 — SELTHO0Y
' ubﬁﬁo.ﬁm
UOTJBTILIOY U] JIOM ANy YELTYOON
[°D Sureyeld Aumuny, | 4usr)-Aeurony [rewng yuds ‘[ 89900 °D | +0/LZ/LO — CELTHO0Y
woﬂﬁo.ﬂnﬂ ’
JIOM ARy
UOHEULIOII] UBSTRIPS] |  JUsI)-Aowiony [rewy NBAIASY)) "N YudS 'H | $0/L7/L0 1€£L2H00d
aduey
Qmmo.ﬁ owu—fwﬁm :omu&_huwuﬁ 0T, Ech,m 3&@ hunsﬂz owﬂm

OTTNVE ANV D171 4@0&,«&5@ JISVd
DO THAIATIATIL TVLINAAIANOD




613o¢

: oM ANy | 9087#00
UOTEULIOJUT UBYTRIPS] |  JUSI[)-AouIo)y ety 54Q0q "D SHI D | $0/1€/€0 — €087+00d
1onpoig
JoM Any 2082¥00d
UONEBTLIOIUT UBYTRIP] |  fJUSI[D-AouIo)y [reury 54qoq "D Kosod 'S | ¥0/1¢/€0 — 108700
- 008Cr00¥
UoneuLIOfU] UesTeIpad Juan)-Aswiony [reury suoteiad( 59904 "D | ¥0/1€/€0 — 86LTV00T
L6LTY00Y
UOTJBULIOIU] UBa TIPS eI -AsuIoNny [reuny Sunose 8Qq04 "D | ¥0/10/%0 — S6LTH00T
_ P6LTV00Y
uonewIofu] UeaJeIpaq eI -Aowiony [reunry LI 59904 "D | $0/12/%0 — €8LTY009
1UpoId JIOM ¢8LTY00Yd
UOTBULIOJU] UBRIPS |  ‘JUSI[)-AoUIONy [reul uIgeN 'S 59904 D | $0/12/%0 — 18LT¥00Y
) _ 08LTZ¥00¥
UOTEULIOJU] UBSTTRIPSJ JURI[D-AotIoNy [TelH LI 5qq04 "D | ¥0/12/40 — 69,7700
UoneuwIouy ueoTeIpaq JUSI[D-ASUION Y [retry D0 SSUof "3 | $0/€0/S0 89.C¥00d
, L9LTY00Y
UOTJEWIOIU] UBTRIPOJ I -Astiony [reury LI 59904 D | $0/€0/50 —9LTY00d
LmMZZYy "AIMOA] . . €9LZ¥009
MITASY [0 SN /Xa10UY oI -Aotiony [reury "( “MeaIAsy)) "N 89904 "D | ¥0/S0/S0 — SSLTP00YT
UONEWIOIU] UBdTRIPaq JuRI[)-AsuIony [reury . S9[eS Souof | +¥0/€1/S0 | YSLTY00Y
. Armbuy | 3onpog oM ANy €SLTH00Y
[BUOISSOI3UO]) UBSTRIPOJ “JuRI)-AouIony [Teu] 54904 "D AToseug 'S | $0/£1/50 — CSLTY00d
, 1SL2%00¥
. asuey
adog, 93oMIALIg wondrsa(q oL, woay eq Jquiny ageq

DT NVE ANV D T ‘HOAVASTH DISVY
DO0T ADATIANId TVIINAALINOD




61J0¢

[eD Suruaye[ Awmny, | JUs)-ASUIONY [reury asy $9904 D | +0/11/€0 - 0€82700d
62327700
uoreuopu] [o0) Suryn) | JusI)-ASUIony [rewy soes souof "3 |  $0/30/£0 — LT8THO0T
UOTJEWLIOJU] UBSTEIPSJ |  JUSI[D-ASWIONY [rewyg $qQQoq D | nee1adyd ‘N | +0/91/€0 9787700
SZ8TH00Y
uonewIopy] [op Sumn) | jusl[)-AswIony [rewyg sofes sauof 3 | $0/80/€0 — ¥28TH00T
£2787¥00Y
UOTJEULIOJU] UBOTRIPSd |  JUSID-ASUIONY [rewyg 310y sauof "3 | $0/vT/€0 — TT8TH00T
Aen . , 1287100
uorewofu] urdoyde | JueID-AouIony [rewy | ‘g 29 SIeqpues D SueoH "A | +0/ST/€0 — 078200
UOTJRULIOJU] WEQTRIPa |  JUSID)-ASIIONY [rewrg Aen g 59901 °D | +0/97/€0 6187700
, 8187v00d
UOTJRULIOfU] ULIJ0}do] | JUSID-ASuIony [retny Aen ‘g SueoH A | t0/ST/€0 — 918C¥00Y
. S187¥00d
UOTJEULIOJU] UBYTRIPSJ |  JUSID-A9UIONY [rewyg $9q04 D Kesod 'S | $0/97/€0 —¥18TH00Y |
, o , €18TH00Y
uoTjewIofu] ULigoyde] | jusi)-Asurony [rewy Len g SueOH "A | ¥0/57/€0 —T182#00Y
11874008
UOTJBULIOJU] ULIJodo | JusI[)-Asuwiony [rewy | YSNOuo(pON " | UOSYIUH 'S | +0/ST/E0 — 608270049
uoﬁﬁo.ﬁnﬁ
SIOM ANV
UONRULIOJU] WeaJeIped |  ‘JUel)-AouIony [rewyg $qqoq D Kesod 'S | +0/62/£0 8087¥00Y
UOTJEWLIONU] UlidoydeT | jusr)-Asuiony [rewrg Suneyrel | uwosudwg S | $0/0£/€0 L0800
uoﬁvo‘rm
aduey
ado], AdonALLg uondrsaq oL woxy - aeq Rqunp eqg

'D'TTNVE ANV D'T"T HOUVASHY DISVd
D01 IADA AN TVIINIAIINOD




6130

8687100

uonetoyu] uligoyde | yuer)-Aoutony [rewy suonerndQ e 'H | $0/92/20 — LS8TH00Y

9687H00d

uonewioyuy utigoydeT | quety)-Aewrony [rewyg uISeN 'S $4900 D | +0/9Z/20 — $S87H00Y

UONBULIOJU] UBSTRIPA] | JUSI[)-ASWIONy [rewy qudsS [ $9900°D | +0/10/€0 ¥$8TH00d

_ £68TY00Y

UOnBULIONU] UBSTRIPO] | JUSI[D)-ASWIony [reury IAS'H|  sq900D | +0/20/50 — 7S8TH00d

wOS@OHnH )

Jom Any 1$87#00d

UOneULIONI] UlIdo}da] | fuer)-Aourony [rewg $qqoq "D SIABRQ [ | ¥0/£0/€0 —0S8Zr00d

UOTBULIOJU] UBSTRIPRd |  JUSI)-Aowiony [reuryg uIgeN 'S $9904 D | +0/#0/€0 6¥37700d

. 8Y8TH00Y

Uoneuoyuy 90 Sumn) | Juer)-Aswony [rewy so[es SAUOL "3 | ¥0/40/€0 — L¥8TH00T
“_OBUOH&

JIOM ANy oOv8TH00YT

UONEWLIOIUT UBSTRIPS] | SJUeI)-AouwIony [rewg $9Qo, D MdS "H | $0/40/£0 — SH8THO0
Hoswo.am

oM Any Yr8TH00T

UOTBULIONU] XaIouy | ‘Juer)-Aouiony [rewy sauof "y $4904 D | +0/80/€0 — £Y8TH00Y

UORBULIOIU] [3D) SuIpn) | Juel[)-Louiony [Tetus saes sauof 3 | $0/30/€0 TY8TH00T

‘ 1¥8ZH00

UONEWLIOJU] UBSTRIPSd | JUSI)-ASWIOny [Tty ISeN 'S $9909 D | +0/60/£0 — 0¥8TH00d
aoﬂﬁo.ﬂm

UOTJRULIOY U] oM ANy 6£82v00d

. aduey
quorH omo—T»_h.H ﬁcmw&_humoﬁ 0], thrﬁ uwﬂﬁm h@&EﬂZ uwﬁm

DTTNVE ANV “D'T'T ‘HOAVASTA DISVY
DO0TADATIATI TVILINAALANOD




613o¢

1onpoig
Kxmbuy JIoM ANy

[EUOISSOISUOD) U TRIPS |  ‘JUSI[D-ASUIONY [reury 9904 D souof '3[ | $0/21/10 9687700
.HO.D@O.HQ
Ammbuy JIOM ANV

[EUOISSRISUO)) UBSJRIPed |  ‘JUSI[D-AouIony [rewg wiseN 'S souof '3 | $0/€1/10 S68ZH00

Anmbuy ¥687H00

[eUOISS2ISUO)) UBYTRIP] | JUSID-ASUIONY [rewryg I seuof 3 | #0/¥1/10 — €687Y00d
ubS@oHn.H

SHOM ANy T68TH00d

uotjetIoyu] urigoyday | usn)-AstIoy Trewy 8990, D amd| vo/91/10 — 1687009

, 0687700

uoTjewIoyu] uLidoyday | jusr)-AsuIony [reury UOSUD[IY "(T | UosYOUg 'S | +0/90/10 - 68877004

8887700

uoneuLIoyu] ULiJoido] | JuSID-AsuIony Jreury urseN *S $9904 D | +0/0Z/10 —9887¥00d

$887+00d

uoTjetuIoyu] uidoyde | jusi[)-Aswiony [rewy | YInouo o m3eN 'S | ¥0/0£/10 — ¥887H00YT

uoreuoyu] ulidoyde | juer)-Astiony [rews w] ¥d | S1eqpues ‘D | +0/£0/20 €887H00Y

Armbuy 7887700

[EUOTSSOISUO)) UBSTEIPSJ |  JUSID-ASUIONY [rewyg WISEN S | SMaIpUY "3 | +0/£0/20 ~ LL8TY00d

8qQoq *D AeD) 9.87700d

uoneuou] utigoyde] | jus)-AsuIony [rewy | ' ‘S1eqpues D | snqooef | $0/LZ/10 — 1982400

uonemIoy] 80 Surpn) | JuSI[D-ASUWIoONy [rews] ASIMOIN g souof "3 | ¥0/21/20 098Z¥00d

UOT)EWIIONU] UBQRIP] |  JUSI[)-ASWIONY [rewy opeaIN ‘N $9904 "D | +0/92/20 658700

aduey
Jaido, adonALLg uondrLsaq oL, uroaq ajeq JoquinN Jjeq

"O'T'T'NVA ANV “D'T'1T ‘HOUVASTI DISV
DO T DA TIARId "TVIINAAIANOD




61309

[eUOTSSeI3UO0)) UBSTeIPod | JURID-AoUIonY [rewry UISeN 'S | SMaIpUV [ | +0/50/10 — 9767700
. ST6TY00T
UOTJEULIOJU] UBYTEIPSJ |  JUSID-ASUIONY [reury amyd 89904 D | $0/90/10 - 916Z¥00d
S162v00d
UOTJRULION] YIES UBSTeIPad |  JUSD-ASUIONY [rewy ISeN 'S 89901 D | +0/90/10 — $16TY00d
UONJRULIONU] UBSTRIPS |  JUSID-ASUIONY Jrewy and $990d "D | +0/90/10 €16Tv00d
onpoid
Armbug JIOM ANV
[EUOISSOISUO)) UBSTRIPS] |  ‘JUSI[D-AoUIONY [reury 89904 D 3udS H | $0/L0/10 T16T700d
jonpold
Axmbuy oM ANV 11627009
[BUOISSOISUO)) UBI TIPS |  ‘JUSI[D-AoUIoNY [rewy SOUO[ "3 | SMSIPUY 3 | $0/L0/10 - L06TY00d
TOTJRULIOJU] WBQTRIPSd |  JUSID-ASUIONY [rewy sqqod D |. . JUAS 'H | +0/L0/10 9067700
UOTJRULIOJU] UBSJRIPSJ |  JUSID-ASUIONY [reurg $9901 D qudS 'H | $0/L0/10 S067¥00d
Armbuy , Y062700d
[BUOISSRISUO)) UBYTEIPSJ |  JUSID-ASUIONY [rewy sauof "3 SudS "H | $0/L0/10 ~ €06TY00
Anmbuy . 2062700
[eUOISSaISUO0)) UBSTeIped |  JUSI[D-AsuIony Jreury yuds 1 souof "3 | $0/L0/10 - 1062¥00d
UOTJeuLIoNu] ULIJoyde] | JueI)-ASuIony Jreury Aas0d 'S 7SO [ | $0/L0/10 0062700
uoﬁﬁo.ﬁm
Axmbuy JOM ANy
[EUOISSOISUO)) UBYTEIPI |  JUSID-ASUIONY [rewy souof "3 SudS "H | $0/L0/10 6687700
UoTjewIofu] Ulidoyde | Juel)-AsuwIony [rewy Kasoqd 'S BRSO [ | $0/L0/10 8687700
uorjeuioyuy utidojda] | jusI)-Asuiony Jreury Kasod 'S | 81qpueS D | $0/60/10 L68T¥00d
aduey
Jido], adonALLg uondridsa(g o], DIGRE | Neq Jquny ey

D'TT'NVEANY D11 ‘HOAVASTA DISVI
DO T AT TAII TVIINHAIANOD




6130 L

[°D Sumny/urenusq/uigoidsT | Jusn)-Aetiony [rewrsg UOSYOUH 'S | AQO[SeN [ | €0/37/11 — [96T700d
UOTJBULIOJU] XQIOUY |  JUoI[)-Aeuiony [rety S[ETUOWST, |  IQOSBWOYTL, [ £0/87/11 996Z+00d
ugeN
S ‘uosyouy
jonpoig | . 'S ‘sqqoq :
YoM ANy "D “Iopue[paLL] $96ZH00d
UOTJRULIONU] UI[eWIa(] |  Juel])-Asuio)y [rewrg W AeD A | AqereNr| €0/0/z1 — 6567700
HOEVO.HAH
, JIOM ANy
uoyeuLIoyu] utrgojde | uer)-Aeurony [rewy UISeN 'S | UOSYOUF 'S | £0/S0/Z1 8567700
ubsvo.ﬁm ' , . .
SHOM ANy
uoneuwoyuy utigoydsy | fuer)-Asuwiony [rewry UISEN 'S | UOSYOUF 'S | €0/50/Z1 LS6TH00T
UOTJBULIOTU] 9S6Z¥00d
19D Sumny/uesTepsd | JusI)-AowIony [rewyg ASIMOIN g sauof "3 | €0/11/21 — 0562700
UOTEULIOFU] UBSTRIPSd | JUOI)-ASWIONY [reury Iopuernf sauof "3 | €0/11/21 6762700
$9qo,g 8Y67H00
UOHBULIONT JIHS UBSTRIPS |- JUOI)-ASUIoNny [reuryg "D ‘URIOD N | MBAIARUD) N | £0/2Z/71 — SY6TH00T
Y6700
UOTJBULIOIU] UBSTRIPS |  JURI))-ASUIONY [reuy azy $9904 D | +0/20/10 —GE6TY00T
woﬁﬁo.ﬂn.ﬁ
oM Any : YE6TH00
UOLBTILIONU] ULIJo}do | guer)-Asuiony [reury UOSUDY " | UOSYOUF 'S | $0/20/10 —0£62700
Axmbuy _ 6262700
. aduey
srdo T, 98a1ALLg uondrrsaq or . wo.ay e Rquny geq

DTTNVE ANV D'T'T ‘HOAVASTY DISV
O0T DA TIATIA A«AHZH&@ZOU




61308

uonewozuy uLgoydsT | jue)-Aoutony [rewg STAR(T [ WIHd| €0/T1/11 — 1¥0€700
uonetroyuy utigojde] [ jumary-Kouiony [rewy | poddnsuridoyde BXBPES ‘[ | €0/L1/11 0v0EY00d
Aen) "p ‘uosumyy : , 6£0€700d
HoneuLopy Xo1ouy /utigojds | juan)-Aewiony [reury ' *9PBIN AL | UOSYOU 'S | €0/L1/11 —8€0€00Y
’ wOSUo.HnH
oM ANy LEOEPO0T
uoneurioru] uLidoyde | Sueny-Aourony [rewyg UOSYOUH 'S | Ago[8eIN [ | €0/81/11 — LT0E£700
AeD "D ‘mosumpy 97000y
UOHETLIONT Xalouy /utijoydo] | juery)-Aowtony [Tewy ‘A PPRIN AL | UOSYOLI S | £0/L1/11 — STOEP00Y
¥T0Eb00d
UOHEULIONUT Xa2I0uy /uiigoidoT | juery)-Aowrony [rewry el ‘W Sauol 3 | €0/61/11 — 2107009
uonewoyuy utidoyde] | jusn)-Aowiony [rewg W ¥d | Seqpues ‘D [ ¢0/1z/11 1T0€Y00
_ 010£700d
UOHBULIONI XoIouy /uliqojde | jusi)-Aoutony [Tewy ey ‘N SQUOL " | €OMT/TT — 800£700Y
Anmnbuy L00EY00YT
[BUOISSIZUO]) UBS TIPS | Jusi)-Aowoyy [Tewy UIZEN 'S | smoeIpuy 'y €0/PT/TT — T66TH00d
$qqoq "D ‘mSeN 166277009
UOHBULION] XaI0Uy/UIIJo)de] | Juer)-Asuiony - [reury 'S ‘souof "y URH N | €0/ST/11 — 9627700
SL6TF00T
uoneworu uligoydey | juer)-Aowrony [rety 5901 D BOSO [ | €0/ST/IT —¥.67700T
Aen 'n ‘uosunpy
UOHEULIONU] XoIouy /utigoydo] | juen)-Aouioyy [rewuy ‘A OPRIN AL | uosYoug S | €0/L1/11 €L6TY00Y
HU.DUO.H&
UOTJEULIOJ U] JIOM A1y TL6TH00T
asuey
adog, 93aIALg uondriasa( o], Neq IPquiny eg

oA

D'TTNVL ANV D11 ‘HOUVASTA JISVd

DOTHITTIATY TVILINAALIANO)D




61306

SHOM ANV ; 1L0Ev00d
uoneuLofu] uLdoida | fuer)-Aeurony [reury UOSHOLH 'S sqqod "D | €0/8C/01 —890¢£¥000
. L90¢e00d
UOBULIOIU] X10UY Juel[D-AouIoONy [letry | 9OIAISSIOWIO)SN) ssoq "L | €0/0¢/01 —990¢v00d
Ken D
ety g ‘sqqod
') {AOIMOIN
‘(I ‘meaiady)
UoneuIoyuy 3D ‘N ‘ZoUunIeA . S90£r00d
Surmeyer] Aumuny /oD Sumn) et )-AouIoN Y [retry 'S “opeaN ‘N mmzzy | €0/T1¢/01 —€90¢v00d
1onpoid
SHOM ANV IS 790€700d
UOTRLIONU] UI[RWLD( |  ‘JUSI[D-ASUIONY [reury e ‘Aqor8eN ‘[ sqqod "D | €0/S0/11 —¥S0er00d
10npoid .
oM ANV . £S0€700T
UOT/RULIOJU] UIBULID(] |  ‘JUeI[)-AouIony [reury sqqog "D | uosIIH 'S | €0/L0/11 — 1S0EP00d
. 10npoig
oM ANV 0S0£¥00d
UONRULIOJU] ULIJo}da] | Huol)-AeuIony Jreury sqqoq D | uosyoL 'S | ¢£0/01/11 —8¥0Er00d
uoneuLoyu] utdopdeT | juer)-Asmiony [rewryg | Moddnsundojdoy Pere) | €0/01/11 LYOEY00d
UOTetLIONU] UlfeulIa(] juar)-AsuIonY ety siae( [ WwIg 'd |, €0/11/11 9y0er00d
, SHOcy00d
UonewIoU] XaI0Uuy JUSI[D-ASUIONY [retry stae(J [ Wt 'd | €0/11/11 —¥r0ev00d
£r0Er00d
aguey
ado], agoqAllg uondrisa(q ol woLy Aeq qun) Ageq

O'TTNVE ANV D11 ‘HOAVIASTI DISVY
D0 T ADHATIAN TVIINAAIANOD




613001

UOTJBULIOJU] UT[RULId(] |  JUSI[)-AoUIony [retuyg Aen SaUO[ "3 | €0/L0/01 Or1EH00d
‘ - oTjeuLIOyUl ‘ SY1EF00T
19D Sumuayer] Aummy, | juer)-Aeutony [rewy souof 3y qudS "H | €0/L0/01 — P 1EP00Y
N@ﬁﬁ.ﬂmz
'S ‘opeay TH1Er00d
uoneuLiopu] uidoyde] | justy)-Aewiopy [rewy N WelH g AeD 'H | £0/80/01 —0v1€700d
ﬁoﬁdgom&
19D Suruopery Aurmy, | juer)-Aswrony [Tety sauof "3 yudS "H | €0/L0/01 6€1€700
: N@ﬁﬁ.:mz
'S ‘opeoI : 8ETEF00Y
uoneuIoju] ugoydoT | juer)-Aswiony [rewy ‘N “Wetg g LeD H | £0/30/01 — €€1€00YT
uoneuLiopu] utidoydeT | ueI)-Aeuwiony [rewg suoneradQ 59904 D | €0/¥1/01 ZETEP00Y
uoneunouy ugoydeT | quer)-Aeuiony [rewy SCERS) sauof "3 | €0/41/01 TE€1EY00Y
‘ , , 0£1€400d
UOTJEULIOJUT UBSTRIPA] | JUSI[D-AQUIONY [rewyg $qQoq "D | mea1Ady) ‘N | €0/91/01 — €01EP00Y
, 201£4009
UOTBULIOIU] X2I0UY/ULIJo)do] | Juar)-Asuiony [rewy AeD '@ | uosyoug's| €0/€7/01 — 660€700d
860£700
UonesnseAu] DI | Juen)-Aowiony [reurg $9qo4 D mSeN 'S | €0/42/01 - 160£700
060€700d
UOHeULIONU] XoIoUy/uligojde] | Juel)-Aewrony [Ty AeD @ | wosyoug S| €£0/LZ/01 — 680700
, ‘ . 88000
UoneSNSoAU] DI | JuenD-Aswiony [reury $9qoq D UISEN 'S | €0/LZ/01 — ZLOEP00T
“—oﬁﬁohm
Jaduey
uwﬁorﬁ OMQ—T&MQ :om“—Q_.GmoQ cH. Ec.—.m vwﬁﬁ hwﬁ—ﬁﬁ—z uw&m

D'TTNVE ANV DT ‘HOAVASTI DISVH
DOTADATIAI TVIINIATANOD




613011

UOTJBIILIONU] X2IOUy/ULIJo)doT |  ‘jusr)-Asutony [reury AQIMOIN " souof "3 | - £0/60/60 80Z€¥00d
jonpoid _
JoM ANy LOTEY00E
UOTJeTILION] ULIJo}do] | fusi[)-Aouiony [rewy A21mON " sauof " | €0/61/60 - €0TEY00d
jonpoig
SIOM ANV 20T€v00d
uoneuioyu] utigoyds] | yusi)-Aouiony [rewy ASIMON souof "3 |  £0/60/60 —€61EV00
_ ’ jonpoid .
: . JIOM ANV ¢61er00d
uoneuoyuy utidoyde] | uel)-Aswiony [rewy 89904 D souof "3 | £0/£2/60 — L81EY00T
UOTJRULIOJU] 981¢£r00d
[00 Sutuee[f Aumuny, | JuS)-ASuwIony [rewy LINZZY $990d "D | £0/¥T/60 — S9TEF00Y
| ¥91€700Y
UOTJRTLIONU] XoIoUwy/uLijoydeT |  jusr)-Aouwiony [rewyg LINZZY souof "3 |  €0/0€/60 —€91€¥00d
UOTJRULIONU] UIEULId( |  JUSID-ASUIONY [rewy AeD ' souof ‘[ | €0/L0/01 791€500d
UOTIBULIOIU] ,
[eD Surusye[] Awwny, | JuLI)-AoUIoNy [Trewy souof "y qudS "H | €0/L0/01 191£700Y
«oﬁﬁo.am
SHOM ANy 091€¥00d
UOTESTISOAU] DL | - “JUSID-AouIony [rewyg 899041 D IMON 9 | €0/80/01 — 1S1EP00d
UOTJRUIONI] ULIJo}do] | JuoI)-AouIony [rewy suoneradQ $qq04 D | £0/80/01 0S1€700Y
UOLRULIO U] 4 67 1E700d
[0D Sutuepe[d AWM, | JUSD-ASWIONY [rewy souof "y yudS 'H | €0/L0/01 —8¥1E¥00T
UOT)EULION] UIIJ0}doT | Jusr)-Asuiony [reuy suorjeiadQ 59904 D | £0/80/01 LY1€700T
: aduey
sidoyy, oAy uondrsaq oL wory Neq Joquiny ayeq

DTTNVEANY D11 ‘HOAVASTY DISVE
D0T DT AN TVILNAAIINOD




613071

A I¥2EP00d
UONRUWLIONU XQIOUY | Juaf)-Aouiony [rewy suoneradQ 89904 "D | €£0/81/60 — OVZEYOOY |
uonewIop] ULJoldoT | jusi)-Aouwony [rewy 3Iaqpues ‘D 89904 D | €0/81/60 6ETEFO0Y
UOBULIOIU] X2IOUY | JUSI[)-ASWIONY [rewy suoneradQ 9904 "D | £0/81/60 8ETEYO0T
LETEYOOT
vonenroguy uigoyde | juer)-Aeuropy [rewy uoneiadQ 89904 D | £0/81/60 — SETEVO0Y
, VETEFO0T
UONEBULIONU] X2I0UY | JUSI[)-ASUIONY [rewy suonered( 89909 D | €£0/81/60 — €€TEVO0Y
, TETEVOOT
UOneULIOp] {90 Sumn) | JueI)-AouIony [retuyg suonelad( 89904 "D | €0/61/60 — 82TEH00T
UonewLopu] uidoydsT | jusr)y-Aewony [retug 31oqpueg 'H 89904 "D | €£0/81/60 LTTELOOT
| suorjerad(y 9TTEY00d
uonenriopu] 29 Sumny | juen)-Leurony [rewyg 59904 D BRI 'd | €0/61/60 — TCTEP00d
jonpoid :
oM Ay 122€v00d
UOLBULION] UfEwia( | Jual)-AouIony [rety 9904 D KeD a | €0/61/60 ~612£700d
1onpoig
TOM ANy 81ZEF00Y
uonetLioyu] xelouy/utigoydey | Yuar)-Lourony [rewy Kamo " SQUOL N | €0/61/60 — ¥1ZEFO0T
1onpoig
SHOM ANy €1ZEF00Y
UOHRULION UIBULIS( | ‘PLI)-Asuiony [rewy 9904 D AeD A | €0/61/60 — 602£7000
jonpoig
oM Any
aduey
adog, a8apIALL]. uondrsaq oL woJy _quny ey

DO0TIADTTIATIA TVLINAAIANOD

aeq

COTTINVE ANV D171 ‘HOUVASTY ISV




6130 ¢l

YLTEPOOT
UONBULIONI] X0IOUY |  JUSI[)-ASUIONY [rewy souof "y IS N | £0/02/80 — €LTEP00T
_ TLTEY00T
uoneuIoyu] udoyday | JueI)-AeuIony [Tty 9904 D AeD 'H | €0/12/30 —0LZEP00T
‘ 69ZE700d
uoneuopu] utigoyds | juer)-AewIony Jretry] 9904 D AeD 'H | €0/12/80 —89Z¢X00Y
L9ZEY00d
UOLBULIONU] XOIOUY/ULIJ0}do] | JUSI[)-AouIony [reury 9904 D Kosod 'S | £0/27/80 —99Z€700d
Armbuy $9TEF00T
[EUOISS2ISUO)) U TRIPad |  JUSI)-AowIony Jreury $q904 D SerD S | €0/L7/80 —¥9ZEV00 T
£9Z€¥00d
UONBULIONI] UI[eWId(] | JUSI[)-AsuIony [rewy 9904 D sauof "3 |  €0/40/60 — LSTEP00T
Qoﬁmgﬂo.wﬂ N@Hoﬁa\ﬁﬂﬁnHoumoQ wmoﬂmvdmmaoﬁdﬂ Edam. %OEOHZ .Q sauo H .VH mo\mo\.mo @ mNm.voo,m
Eoﬁma.ﬂ.omﬁ .
[oD Suruape[] Aununy, | JueI)-AouIony Treurg AoIMOIN " sauof 3] | €0/S1/60 $STEYO0T
sAzoyduunyy ¥STEP00T
uoneuoyu] uidoideT | Juel)-AeuIony [rewy 5990 D S| €0/L1/60 — 1STE700T
0SZEY00d
UOLRUIIONU] UT[EUII(] |  JUSI[)-ASWIONY [reury suorjeIadQ $990.1°D | £0/81/60 — 8YZEV00T
uonewIo] [on SuIpny) | JuSI)-AeuIony [rewy IOPUEPILI] ‘TN 59904 "D | £0/81/60 LYZEP00d
9ZEF00T
uonewLIoyu] ULIgoydo | juel)-Aouiony [y S1oqpues "D 89901 D | £0/81/60 —YPZEP00T
€PTEPO0T
UoneIION] utidoydo] | juer)-Aeuiony [rewy suoneradQ $9901°D | €0/81/60 —TPTEV00T
asuey
ardo, AL wondrsaq oL, LIGAR | e Joquiny ayeq

D'TTNVL ANV D TT ‘HOUVASTI DISV
D0TIIDHATIARNd TVILNAAIANOD




6130 %1

UOLBULIOIUT YIS UBaTeIpad I )-AstIony [retry useN g | mes1asy) ‘N | £0/91/20 80€EY00Y
Jonpoig

oM Ay LOEEYO0Y

UONESNSIAT] D1 | © “usr)-Aeutony Trewg uideN 'S Ssuof "3 | €0/91/L0 — SOEEF00T

UOTBULIOIUT UBYTRIPSJ a1 )-AouIony ety ASIMOIN g | TeaIAYD N | £0/81/L0 Y000

. . sAxoydumyy €0EEY00YT

uoyeworuy utrgoydey T -AouIony Jreury 89904 D A | €0/1T/L0 _—967E¥00d

UOTBULIOIUT YIS UeaTeIpad a1 )-Aourony [rewry 59904 "D wW3eN 'S | £0/12/L0 S6TEr00d

UOTJBULIOIU] UedTRIpaq Tt )-Aourony [Tetry mdeN 'S SaUOf 3 |  €0/8T/L0 Y6TEY00d

. : £6TEr00d

UONETLIO] Xo10Uy uar)-Aetony [rewry mzzy 59904 "D | €0/0€/L0 — 162ev00d

o)reMUIIRIg

UonBULIONT] ullgojde Jua1)-AsuIony [rewy 5qQqod D 21| €0/80/80 062e¥00d

. 68CEY00d

UOTBULIOIUT YTHS UBSTRIPa] ueI)-Aouony [rewyg $qqo4 "D | wosuyol Y | €0/¥1/80 — 887eP00d

L8TEY00Y

UonewIoru] YIS U TeIped | JusI)-Aourony [rewry uosuqof "3 59904 "D | €0/¥1/80 — 787ev00d

_ |- 18TEr00Y

HOBULIOI] WIS UeaTeIpad a1 D-Asuiony | [reury $qqo4 "D | neaIA9YD) N |  €0/ST1/80 — 08ZEv00d

6L2EV00d

toneuLIoN] utidoideT a1 )-AsuTony [reury 59904 "D USSPBIN 'd | £0/07/30 —9LTEY00d
1onpoig
oM ANy

UORSUSAAUL DI | “ueN)-Aewio)ny [reury Sauof 3 59904 "D |  £0/07/30 SLTEY00T

aduey
adoy, a8a1ALIg uondrsaq o], woag eq Jpquny eqg

O"TT'NVI ANV D"T'T ‘HOUVASTH DISVY
D0'T TOATIAR TVIINAAIANOD




613061

S AAST T AT 15 $0/22/L0
‘mgeN 'S sqqo | ySnouoqopy - 6LEEY00T
uonetLioyu] uLIoydoT | jusr)-Aewrony | eouspuodseron D HRWUY CH | Y 59904 D | £0/90/90 —¥SEEPO0T
T0/¥1/01
- €SEEY00YT
oneuLou] U gojdoT/ugewiag | juer)-Aeurony | souspuodsario) e ‘W $q904 D | 10/€1/21 — 9P EEHP00T
1onpoid ¥0/£T/10 .
oM ANy - SPEEYO0T
UOLBWLION] WMo | JUaD-Aswiony | souspuodsairo) oog 3| wosYouF 'S | £0/L0/11 — €TEEP00Y
«oﬁﬁo.ﬁm ) :

UOTBULIOF U] JOM ANy , TTEEY00YT

Xelouy/[ap Sumn)/uugodsT | Suer)-Aswioyy mey) §9904 ") | uosIOLY 'S ¥0/80 —81€EH00T

L1EEPO0T

uoneuLiopu] uLgoydey | juer)-Aourony [IBWH | 90IAISSIOIO)SN)) Ue( | £0/10/L0 —91€€H00Y
Armbuy

[BUOISS2IZUO)) UBSTRIPSJ | JUSID)-AouIoNy [rewy m3eN 'S SAUOL '3[ | €0/60/L0 STEEP00

Armbuy 4

[BUOISSAISUO)) UBOTRIPS |  JUSI[D-ASUTONy [rewyg useN 'S sauof 3 | £0/60/L0 P1EEH00

uoreniopu] uldoydey | quer)-Astwrony [rewyg 310gpueg 'H SueT [ €0/60/L0 CIEEF00Y

A TIEEF00Y

uoneULIOfU] Ullgoide] | juer)-Aswiony [IBUIH | 90IAISSIOWIOISN)) Ue | €0/10/L0 — T1EE700

UONBULIOIU] IES UBSTRIPSJ |  JUOI)-AoUIony [rewy nBOIASY)) "N SaUOL "3 | €0/ST/LO 01€£¥009
Armbuy

[BUOISSOISUO)) WBTRIPS | JUSI[)-AoTIONY [rewy SMAIPUY Y WISEN 'S | €0/ST/L0 60€€700T

Isuey
srdo, 989MIALLY mondridsa(q 0], LGRS ae(q Jaquiny djeq

DTTNVE ANV DT ‘HOAVASTY DISVE
DOTHIATATd TVLLNAAIANOD




613091

‘a HooBﬂoE@ ‘N sqqog D
Uewrey) | - ‘oparen3ig | $0/60/90
Axmbuy ‘yojepy "d ‘uiseN T ‘uIseN - €9LE700d
[BUOISSOISUO)) UBSTEIPed | JUSHD-Aswiony |  eouspuodsario)) 'Ssqqo D | SO d | €0/1T/40 —979¢¥00d
: JopUBIpaLL]
‘N ‘AeD NeaIAY)
‘d ‘uospaN ' | - N ‘SmaIpuy
‘wiSeN 'S ‘sqqoq "X ‘yorey
') MeaIAIY) "d ‘mi8eN
‘N ‘sauof 'S 'SQUOf | +0/L0/90
Axmbuy 3 smarpuy | 3 ‘sqqod D - ST9EY00 YT
ﬁmﬁoﬂmmo.ﬁwﬁoo GmoAm%om uﬁoﬂUimoEoﬁaﬂ ®oﬂ®©ﬁommo.ﬁ80 .M m\n\mmu .Q MEN.DN_H .m mo\mN\mo —_ #Nﬂmﬁoo,m
, CTPEY00d
UOIRWIOJU] UBSTRIPed |  JUSID-AsuIony |  2ouspuodsario)) urseN ‘S USIBIN " | €0/07/90 — 617700
81¥EF00d
UOTRULIOJU] UBTRIPSJ |  JUSI[D-ASUWIONY |  9ouspuodsario)) ouIAYT 'Y wWSeN 'S | £0/ST/P0 — €IPEP00d
1onpoIg 00/0€/S0
SHOM A1y Isquury "N - ZIvEr00d
uonjBULIorU] Xalouy /utigonde | fuer)-Asuiony | 9ouspuodssiio) $9904 D | ‘PI9RIg 'S | 66/61/80 — 90¥E¥00
masqooef
M ‘108eN | 9SpuplH g | +0/0€/L0
_ 'd 'YSNOUOON | ‘uesqooe[ "I - SOvEr00d
uoreurIojuy urrjoidey JuaI[)-AsuIony aouspuodsario)) M ‘w8eN 'S | ‘wosuyor D | +0/61/£0 — 08€ET00N
JI[9[S
aduey
adog, agonALLg uondrisa(q oL, WoJq aReq qumy aeq

DT NVE ANV D171 ‘HOUVASHYI DISVY

DOTIYT'TIARI TVILINAAIINOD




6130 LT

UOLJRLIOFUT
pIeog AI0SIApPY woo
USIPIIY910J5SOYYS 1o,/ Uea TeIpa LI -Aourony [reury [[oY9ead "H | UOSIOpPUY " | Z0/40/40 8E8EY00Y
UOTRULIONU] .
pIeog AI0SIApY woo uostAR(g LEBEYO0T
USIP[IYOI0FSSOTIYFToM /IR TRIPS st -Asurony [[BWH | I9AQ0ISUEIY Y | NBOIASY) 'N ¢0/10/20 — SEBEVO0Y
UOTJRULIOJU]
‘PIBO AIOSIADY W00 uosIAe(g . YEBEYO0Y
USIPITOI0FSSO[YSIoM/IBa TIPS g juay-Aeurony [T | I9AQ0)SUTETY "3 BaIARYD) °N | T0/41/20 — 1EBEV00Y
UOT)RULIOJT
pIeog AIOSIADY oo’ ‘uosiaeg ‘ o 0E8EY00Y
USIP[I910JSSO[IYSToM,/ IR TRIPS Jusy-Aourony [FBUWH | JOAQ0JSUNEIN "3 | neaIAsy)) *N c0/v1/€0  — VT8EH00Y
19npoig
IO ANy uouwAns) SOJBID0SSY £C8EY00Y
Yoteasey | Jueny-Aowiony | eouspuodsario)) | 29 AqsiSepy TN | 7 seuof '(q ¥0/£0 — ¥08E¥00Y
10npoIg
JIoOM ANy . uowAn) S9IBI00SS Y €O08EY00T
toneuiojul upqojdey | fusny-fewony | eomapuodsono)) | % AqoiSery BIIN | % seuof "q v0/€0 ~ Y9LEVOOY
souor 3
JIBTD) | ‘eoroumuo))
"3 “1epue[paly] | % AS1ouy o
‘N ‘sauof S9NIUIIO))
[ ‘uosujor 3y yorey 'q
‘Aeny ' ‘woopep ‘e3eusnozy
aduey
ordog, 989[IALg wondriasaq oL, woaq Neq

D'TT'NVE ANV D' T'1 HOUVASTA DISV

DOTADATIATII AA\:LZHEMZOU

Jaquiny] ajeqg




613081

- TMOTJBRULIOFU]
preod AI0SIAPY woor 0,800
UoIP[IYOI0JSSOIYS oM, /UBI TRIP ] JusI)-Aourony ey H°qon91d 'V | MBaIASYD) "N | Z0/11/21 — I68¢H00Y
UOTJRULIOJU
pIeog AIOSIAPY WI0Y*
noéﬁﬂohowmmozam TOM/UBYTRIPOJ LI -AouIoN Y [rewyg 8qQqod "D | neaIAdY) "N | Z0/ST/10 0S8EHY00Y
UOTJeULIOJU]
preod A10SIAPY Woo* 678EY00d
USIP[IYOI0JSSONIYSIoM/UBa TIPS J Juery-Aourony [reurq Wed N | MBaIASYD) N | TO/LT/T0 — 6£8EV00Y
asuey
srdoT, AgdoqALL mondrrsa(q ol woaq aeq Jquiny djeq

DOTHAYTTIAIE TVIINAAIANOD

DTTNVE ANV "D T ‘HOAVASTY DISV




EXHIBIT 3



" Burean of Consumer Protection
Division of Enforcement

Joshua 8. Millard
) Attorney

Direct Dial:
(202) 326-2454

Jeffrey D. Feldman, Esq.
FeldmanGale, P.A.

Miami Center, 19" Floor
201 South Biscayne Blvd.
Miami, FL 33141-4322
jfeldman @feldmangale.com

Richard D. Burbidge, Fsq.
Burbidge & Mitchell

215 S. State St., St. 920
Salt Lake City UT 84111
rburbidge @burbidgeand-
mitchell.com

VIA EMAIL AND U.S. MAIL

UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
" WASHINGTON, D.C. 20580

October 15, 2004

Ronald Price, Esq.
Peters Scofield Price
340 Broadway Centre

- 111 East Broadway

Salt Lake City, UT 84111
rfp@psplawyers.com

Stephen E. Nagin, Esq
Nagin, Gallop &
Figueredo, P.A.,

3225 Aviation Ave. 3™ Fl.
Miami, FL 33133-4741
snagin @ngf-law.com

Re:  Basic Research et al., Docket No. 9318

Dear Mr. Feldman:

We write to identify significant issues with the

and BAN LLC, in the hope that we may discuss and resolve these issues.

As you will recall, we served our First Re

that there would be no privilege log accompanying your production.

Complaint Counsel received a privilege log produced by Basic Research LLC and BAN LLC on
October 6, 2004. This privilege log applies to those parties’ responses to our Docurment Requests on

September 9" and August 18", You have represented that these documents were produced solely by

" Basic Research and/or BAN, and no other Respondents.

Complaint Counsel believe that we have been
based, first, on the October 6

privilege log submitted for Basic Research LLC

quest for Production of Documentary Materials and
Tangible Things (“Document Requests™) on June 25 » 2004. In our September 22" letter, we observed

that Respondents had yet to produce a privilege log, and we expressed surprise at your earlier statement

provided a draft privilege log. This conclusion is
transmittal letter sent by Mr. Feldman, who represents Basic Research and
BAN. This transmittal letter advised us that the log was not prepared by Mr. Feldman’s office, and Mr.
Feldman stated that he had not reviewed the withheld documents.
stated that he was providing the log «

Most important of all, Mr. Feldman
with the express understanding that some of the documents on the



Letter to Respondents’ Counsel
October 15, 2004
page 2

log may not be privileged,” or with the express understanding that the listed documents are “privileged
Sfor reasons other than those asserted.”

We understand your words of caution, and they are disturbing to us. Before receiving your
transmittal letter, we anticipated receiving a product that was Subject to your legal review and analysis—
not a draft log produced by some other, unidentified person or entity.' We respectfully request that you
provide us with a final privilege log.

Complaint Counsel have carefully reviewed the privilege log, and we have several concerns.
First, the log does not describe the documents in sufficient detail to explain why you have declined to
produce them. The descriptions of the withheld documents fall well short of what is required to permit
us, or the Court, to determine whether a particular privilege was properly asserted.

Your clients have made bare assertions of attorney-client and/or work product privileges,
followed by one (and in a few instances, two or three) of the following phrases:

1) “Dermalin Information”

2) “Cutting Gel Information”

3) “Tummy Gel Information”

4) “LeptoPrin Information”

5) “Anorex Information”

6) “Pedial.ean Information”

7) “Pedial.ean SBIR Information”

8) “FI'C Investigation”

9) “Pedial.ean Congressional Inquiry”

10) “Pedial.ean/weightlossforchildren.com Adv1sory Board Information”
From these phrases, Complaint Counsel cannot reasonably discern why the identified documents have
not been produced. Consider each example in turn:

We are entitled to product “information.” According to your privilege log, these documents
contain information concerning the six challenged products, and these documents are responsive to our
Document Requests. You have given us no grounds to accept your assertion that documents bearing the
first six “information” descriptions are privileged. If the first six descriptions are accurate, then all
documents so described should be produced immediately.

We are also entitled to “Pedialean SBIR Information.” Your log states that you have additional
documents about Pedialean and the National Institute of Health’s Small Business Innovative Research
program. You have conceded that these documents are responsive to our Document Requests. They
should be produced as well.

! We request that you identify who generated the privilege log that you sent to us.

Additionally, Mr. Feldman’s transmittal letter suggests that he has asserted no privileges on behalf of
Basic Research and BAN with respect to company documents that may be currently in his possession.
If this is not what was intended to be conveyed, please supplement the privilege log by listing those
documents.
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We do not understand why certain documents described as “FTC Investigation” or “Pedial.ean
Congressional Inquiry” are privileged. These descriptions are too general to support the claims of
privilege.*

Also, the phrase “Pedial.ean/weightlossforchildren.com Advisory Board Information” denotes
information that is not a privileged attorney-client communication. This information is relevant and
responsive to our Document Requests, and should be produced.

For all documents described with general terms, we ask that you promptly produce these
documents. Alternatively, you should provide additional information sufficient to support your privilege
assertions in compliance with RULE OF PRACTICE 3.38A, which requires identification of the specific
subject matters of the withheld documents.

Next, we note that your privilege log does not distinguish authors from recipients. There are just
two unmarked columns, with some names in them. Please clarify. Many of these names belong to
persons employed by Respondents who are not attorneys for Respondents, at least to our knowledge.?
Again, you have given us no grounds to accept your assertion that such documents are privileged.

Also, we notice that all, or nearly all, of the listed documents are cmrespondence or emails.
We ask that you confirm that no other types of privileged documents exist.

Additionally, we note that most of the listed documents are from 2003 and 2004. Given that your
clients had dealings with the Federal Trade Commission previous to 2003, we ask that you confirm that
all privileged documents have been identified. We also ask that you confirm that no other Respondents
possess any privileged documents. If they have copies of privileged documents, they must be disclosed
on a log.

As discussed above, we have many significant concerns with the privilege log. You did not
review the log before sharing it with us, you have not vouched for it, you have cautioned us regarding its
completeness or accuracy, and we cannot reasonably rely on it.

With this letter, Complaint Counsel forward their privilege log. Naturally, if you have any
concerns regarding our log, we are prepared to listen. Our conversation should proceed, however, with
the understanding that we have, at least, endeavored to give you a log sufficiently detailed so that you can
reasonably discern why the identified documents have not been produced, and our assurance that, to the
best of our knowledge, the log is accurate. We request that you provide us the same assurances.

Complaint Counsel believe that you may already have made efforts to correct this log, and we
hope that you will take the necessary steps outlined in this letter to produce the documents or to generate

z We are, however, prepared to accept the one-word description, “research,” provided for

one document sent between law firms (R0043804), if you will represent that this was legal research.

3 If your clients had identified the positions or organizations to which the authors or

recipients belonged, as RULE OF PRACTICE 3.38A specifically requires, we would have identified all of
these documents in this letter.
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a final privilege log in response to our concerns. We will contact you on Monday to arrange a
teleconference and, hopefully, to resolve this issue. Thank you for your attention.

Sincerely,
SN0
Jo S. Millard

Attorney, Division of Enforcement

cc: Mitchell K. Friedlander, pro se
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
mkf555 @msn.com
enclosure
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, LLC,
a limited liability company;

A.G. WATERHOUSE, LLC,
a limited liability corporation;

KLEIN-BECKER USA, LLC,
a limited liability company;

NUTRASPORT, LLC,
a limited liability company;

Docket No. 9318
PUBLIC DOCUMENT

SOVAGE DERMALOGIC LABORATORIES, LLC,
~ a limited liability company;

BAN, LLC,
a limited liability corporation, also doing
business as BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, LL.C,
BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,

DENNIS GAY,
individually and as an officer of the
limited liability corporations,

DANIEL B. MOWREY, Ph.D.,
Also doing business as AMERICAN
PHYTOTHERAPY RESEARCH
LABORATORY, and

MITCHELL K. FRIEDLANDER,

Respondents.

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

RESPONSE TO COMPLAINT COUNSEL’S FIRST SET OF INTERROGATORIES

Pursuant to Rule 3.35 of the Federal Trade Commission’s Rules of Practice, Respondents

Basic Research, LLC, A.G. Waterhouse, LLC, Klein Becker usa, LLC, Nutrasport, LLC, Sovage
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Dermalogic Laboratories, LLC, Ban, LLC (collectively, “Respondents”) object and respond to

Complaint Counsel’s First Set of lnterrogatofies ("Request™) as follows:

General Objections

A Respondents object to the Interrogatories as overbroad and unduly burdénsome on
the grounds and to the extent that they call for responses that are neither relevant to the subject
matter of the pending action nor reasonably calculated to lead to the discovery of admissible
evidence.

B. Respondents object to the Interrogatories on the grounds and to the extent that
they seek responses that are subject to (i) the attorney-client privilege; (ii) the attorney and/or
party work product immunity, and (ii1) any other privilege or immunity, including’ common law
and constitutional right of privacy and/or trade secret protection. Respondents hereby claim such
privileges and immunities. Any disclosure of any such privileged or immunized information is
inadvertent and is not, and is not intended, as a waiver of those privileges and immunities.

C. Respondents object to the Interrogatories and to the Deﬁmtlons and Instructions
on the grounds and to the extent that they are overbroad, unduly burdensome and oppressive, and
purport to impose obligations on Respondents that are beyond the scope of the Rules of Practice
or other applicable law.

D.  Respondents object to the Interrogatories on the grounds and to the extent that
they are vague, ambiguous and unintelligible, particularly in light of the inherent vagueness and}
ambiguity in the standards employed by the Commission as well as in the charges that have been
levied in this matter, which is the subject of Respondents’ pending motion for an interlocutory
appear and more definite statement by the Commission.

E.  Respondents incorporate by this reference Respéndents’ Motion to Quash in Part
and to Limit Subpoenas on Non-Parties and each response, objection and basis therefore in the
motion, and further objects to each Interrogatory on those grounds.

F, Respondents’ objections and responses to the Interrogatories are not intended to

waive or prejudice any objections that Respondents may assert now or in the future, including,

2
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without limitation, objections as to the relevance of the subject matter of any interrogatory, or of
the admissibility of any response or document or category of responses or docﬁments, at hearing,
trial or any other time. Respondents expressly reserve any and all rights and privileges under the
Rules of Practice, applicable evidentiary rules, and any other law or rule, and the failyre to assert
such rights and privileges or the inadvertent disclosure by Respondents of information protected
by such rights or privileges shall not constitute a waiver thereof, either with respect to these

responses or with respect to any future discovery responses or objections.

Specific Objections and Responses

Based on, subject to, and without waiving its General Objections, Respondents
specifically and additionally respond to each of the Specifications contained in Complaint
Counsel’s Interrogatories as follows:

Interrogatory No. 1:

Identify and describe in detail the current and former duties, responsibilitiés,‘ or work
performed by each person relating to the promotional materials for each of the challenged
producfs. (This request ineludes, but is not limited to, the creation, development, evaluation,
approval, modification, and dissemination of promotional materials.)

Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
information not reasonably calculated to lead to the discovery of admissible evidence; and (d) it
seeks informafi_on protected from disclosure by the attorney-client privilege, work product
doctrine, and/or right of privacy. Based on, subject to, and without waiving the foregoing
responses and objections, Respondents responds as follows:

Respondents interpret this interrogatory as requesting the identity of persons and

descriptions of duties, responsibilities and work performed. In providing the following response,

G2
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Respondents do not discuss or imply, or intend to discuss or imply, any relationship between any
of the parties and/or any of the persons identified below:

1. Dan Mowrey, Ph.D, researched and developed product ideas, concepts and
ingredients; performed ad substantiation research, and reviewed ads for
substantiation;

2. Mitch Friedlander, determined commercial viability of products, wrote copy,
directed ad layout, and assisted with marketing;

3. Gina Gay, placed advertisements with media;

Jeff Davis, proof read advertisements;
Brett Madsen, assisted with copy layout;
Ned Simpson, assisted with copy layout;

John Swallow, reviewed ad copy;

® =N o A

Nathalie Chevreau, Ph.D., PediaLean project directc;r; assisted with website

“development for PediaLean; performed Pedial.ean safety tests;
9. Carla Fobbs, facilitated and obtained substantiation review from outside counsel,
10.  Dennis Gay, final approval of products and advertisements; and

11.  Stephen Nagin, Esq., performed substantiation review.

Interrogatory No. 2.

Identify and describe in detail the current and former duties, responsibilities, or work
performed by each person consulted by you, or upon who advise, opinion, or expertise you
relied in the production of each of the challenged products. (This request includes, but it not
limited to, the creation, development, evaluation, approval, and manufacture of the challenged
products.)

Response:
Responden{s incorporate by reference each General Objection as set forth here in full.

Respondents further-objects to this interrogatory on the following grounds: (a) it is vague and

4
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ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks 1rrelevant information and

information not reasonably calculated to lead to the discovery of adm1ssnble evidence; and (d) it
seeks information protected from disclosure by the attorney-client privilege, work product
doctrine, and/or right of privacy. Based on, subject to, and without waiving the foregoing
responses and objections, Respondents respond by referring to their Response to Interrogatory

No. 1, which includes the persons consulted.

Interrogatory No. 3: |

Describe in detail the composition of each of the challenged’ produets. (Tﬁis request
includes, but is not limited to, the identity of each ingredient and the amount of each ingredient
contained in a single capsule, application, and serving. If any challenged product has been
reformulated, provide a separate answer for each version of the product that has been marketed

and sold, identifying the time period(s) in which each version was marketed and sold.

Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Based on, subject to, and without waiving the foregoing objections, Réspondents refer bto
Attachment “A,” which has been designated pursuant to the Protective Order as “Restricted

Confidential, Attorney Eyes Only—FTC Docket No. 9318.”

Interrogatory No. 4:

Disclose the total amount of sales in terms of units and dollars that each Respondent has
achieved for each of the challenged products for each year from 2001 to the present.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and

information not reasonably calculated to lead to the discovery of admissible evidence (the

5
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requested information has no relationship to the alleged false or misleading advertising claims
that Complaint Counsel pursues in this matter); and (d) it seeks information protected from

disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy,

including financial privacy.

Interrogatory No_ 5:

To the extent a challenged product is a substantially similar product to others
products, identify each other product.
Response:

Respondents incorporate by reference each General Objection as set forth here in full. ,
Respondents further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
information not reasonably calculated to lead to the discovery of admissible evidence (the
requested information has no relationship to the alleged false or misleading advertising claims
that Complaint Counsel pursues in this matter); and (d) it seeks information protected from
disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy,
including financial privacy.

Interrogatory No. 6:

Disclose all payments that each Respondent has received, directly or indirectly, in
connection with the advertising, marketing, promotion, and sale of ach of the challenged
products for each year from 2001 to the present. (This request includes the total dollar amount

and source of all payments. For consumer sales, it is not necessary to disclose names, addresses

»

or telephone numbers. ) _ &
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further objects to this interrogatory on the following grounds: (a) it is vague and

- ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and

6
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information not reasonably calculated to lead to the discovery of admissible evidence (the
requested information has no relationship to the alleged false or misleading advertising claims
that Complaint Counsel pursues in this matter); and (d) it seeks information protected from
disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy,
including financial privacy. |

Interrogatory No. 7:

Disclose the total amount of dollars that each Respondent has spent to advertise, market
’or otherwise promote each of the challenged products for each year from 2001 to the present,
broken down by each medium used (i.e., television, print, internet, radio, or other means). (This
request includes, but is not limited to, all expenditures attributable to the creation, development,
evaluation, approval, modification, and dissemination of promotional materials).
~ Response: |

| Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
information not reasonably calculated to lead to the discovery of admissible evidence (the
requested information has no relationship to the alleged false or misleading advertising claims
that Complaint Counsel pursues in this matter); and (d) it secks information protected from
disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy,
including financial privacy.
Interrogatory No. 8:

Provide a dissemination schedule that describes in detail how each item of promotional
materials submitted in response to the Requests for Production was disseminated or otherwise
exposed to consumers.

Response:
Respondents incorporate by reference each General Objection as set forth here in full.

Respondents further objects to this interrogatory on the following grounds: (a) it is vague and
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ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
information not reasonably calculated to 1ead to the discovery of admissible evidence (the
requested information has no relationship to the alleged false or misleading advertising claims
that Complaint Counsel pursues in this matter); and (d) it seeks information protected from
disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy,
including financial privacy.

Interrogatory No. 9:

Describe in detail the actions each Respondent has taken to comply with the U.S. Food
and Drug Administration’s prohibition on the sale of dietary supplements containing ephedrine
alkaloids, effective April 12, 2004. (This request includes, but is not limited to, identification
of any product formulations that have been created, modified, or removed from distribution,
identification of any pi‘omotional materials that have been created, revised, or removed from
dissemination, and the date(s) on which all of the acﬁons described in your answer took place;
and how orders for Leptoprin or Anorex c;r in response to existing promotional materials
Leptoprin or Anorex have been fulfilled.)

Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
information not reasenably calculated to lead to the discovery of admissible evidence (the
requested information has ﬁo relationship to the alleged false or misleading advertising claims
that Complaint Counsel pursues in this matter); and (d) it seeks informétion protected from
disclosure by the attorney-client privilege, work product doctrine, and/(.)r right of privacy,
including finandial privacy. |

Based on, subject to, and without waiving the foregoing responses and objections,
Respondents state that during the first part of Aprilj 2004 Basic Research started the process of

identifying all products that considered to be “adulterated” according to 21 CFR Part 119, which
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Interrogatory No. 10:

Disclose the total amount of refunds to consumers, in terms of units and dollars, that each
Respondent has made for each of the challenged products for each year trom 2001 to the
present.
| Response:

- Respondents incorporate by reference each General Objection as set forth here in full,
Respondents further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome: () it seeks irrelevant information and
information not reasonably calculated to lead to the discovery of admissible evidence (the
requested information has no relationship to the alleged false or misleading advertising claims
that Complaint Counsel pursues in this matter); and (d) it seeks information protected from
disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy,

including financial privacy.

/-v-
Respectfully submitted this /& day of August, 2004

M/
i

Jp———

\\_“_‘ -‘Nr“ %/ ﬁ/}f/i .»:/
i(ﬁ‘y D. FELDMAN
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the
following parties this /! day of August, 2004 as follows:

(1)  One (1) copy via e-mail attachment in Word document format to Commission

Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of

Deapin@fic.gov, jmillard@fte.zov; rrichardson@ftc.gov; lschneider@ite.goy with one (1) paper
courtesy copy v1a U, 8. Mail, First Class Postage Prepaid to Laureen Kapin, Bureau of Consumer
Protection, Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N'W.,,
Washington, D.C., 20580,

(2)  One (1) copy via U. 8. Mail, First Class Postage Prepaid to Stephen Nagin, Esq.,
Nagin Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33131,

. (3)  One (1) copy via U. S. Mail, First Class Postage Prepaid to Richard Burbidge,
Esq., Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South
State Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.

(#)  One (1) copy via U. 8. Mail, First Class Postage Prepaid to Ronald F. Price, Esq.,
Peters Scofield Price, A Professional Corporation, 340 Broadway Centre, 111 East Broadway,
Salt Lake City, Utah 84111, Counsel for Daniel B. Mowrey. -

(5) One (1) copy via U. 8. Mail, First Class Postage Prepaid to Mitchell K.
Friedlander, 5742 West Harold Gatty Drive, Salt Lake City, Utah 84116, Pro Se.

y f"f«- P

e
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VERIFICATION

I, Carla R. Fobbs, being duly authorized to Execute the aforesaid Answers to
Complaint Counsel’s First Set of Intermgatoriéé on behalf of Basic Research, LLC, AG
Waterhouse, LLC, Klein-Becker usa, LLC, Nutrasport, LLC, and Sovage Dermalogic
Laboratories, LLC, having read and reviewed said answers, hereby state that foregoing

answers are true and correct to the best of my knowledge and belief.

FURTHER AFFIANT SAYETH NAUGHT.

C‘?Mﬁ K \j@é@/

CARLA R. FOBBS
STATE OF UTAH )
88,
COUNTY OF SALT LAKE)

SWORN TO AND SUBSCRIBED before me this 16th day of August, 2004 by CARLA

R. FOBBS, who is personally known to me / has produced Mﬁ@#ﬁgﬂas
' wlEb3 g3 €5
identification. ’

XM paks L

Notary Public, State of Utah

My Commission Expires: £ W%

NOTARY PUBLIC
Q. H, MICHAELIS
’ 4108 SPLENDOR WAY
SALT LAKE CITY, UT 841242156
1Y COMMISEIGN £XPIRES
SEPTEMBER £, 2007
WEATE OF UTANH
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matier of

DOCKET: 9318
BASIC RESEARCH, LLC, et al. AlJ: Stephen J. McGuire

PUBLIC DOCUMENT

PRO SE RESPONDENT MITCHELL K. FRIEDLANDER’S OBJECTIONS AND
RESPONSES TO COMPLAINT COUNSEL’S FIRST SET OF INTERROGATORIES

Pursuant to the Rules of Practice for Adjudicative Proceedings, Rule 3.35, Respondent
Mitchell K. Friedlander (“Friedlandér”) objects and responds to Complaint Counsel’s First Set of
Interrogatqries.

| General Objections -

A Friedlander objects to the Interrogatories as overbroad and unduly burdensome on
the grounds and to the extent that they call for responses that are neither relevant to the subject
matter of the pending action nor reasonably calculated to lead to the discovery of admissible
evidence, »

B. Friedlander objects to the Interrogatories on the grounds and to the extent that it
seeks responses that are subject to (i) the attorney-client privilege; (ii) the attorney and/or party
work product immunity, and (iii) any other privilege or immunity, including common law and
constitutional right of privacy and/or trade secret protection. Friedlahder hereby claims such
privileges and immunities. Any disclosure of any such privileged or immunized information is
inadvertent and is not, and is not intended, as a waiver of those privileges and immunities.

C Friedlander objects to the Interrogatories and to the Definitions and Instructions

on the grounds and to the extent that they are overbroad, unduly burdensome and oppressive, and



purport to impose obligations on Friedlander that are beyond the scope of the Rules of Practice

or other applicable law.

D.  Friedlander objects to the Interrogatories on the grounds and to the extent that
they are vague, ambiguous and unintelligible, particularly in light of the inherent vagueness and
ambiguity in the standards employed by the Commission as well as in the charges that have been
levied in this matter, which is the subject of Respondents’ pending motion for an interlocutory
appear and more definite sfatement by the Commission.

E. Friedlander incorporates by this reference Respondents’ Motion to Quash in Part
and to Limit Subpoenés on Non-Parties and each response, objection and basis therefore in the
motion, and ﬁmhei objects to each Interrogatory on those grounds.

F. Friedlander’s 6bjections and responses to the Interrogatories are not intended to
waive or prejudice any objections that Friedlander may assert now or in the future, including,l
without liniitation, objections as to the relevance of the subject matter of any interrogatory, or of
the admissibility of any response or docﬁment or category of respanses or documents, at hearing,
trial or any other time. Friedlander expressly feServes any and all rights and privileges under the
Rules of Practice, applicable evidentiary rules, and any other law or rule, and the failure to assert
such rights and 'privilegés or the inadvertent disclosure by Friedlander of information protected
by such rights or privileges shall not constitute a waiver thereof, either with respect to these
responses or with respect to any future discovery responses or objections.

Specific Objections and Responses
1. Identify and describe in detail the current and former duties, responsibilities, or

work performed by each person relating to the promotional materials for each of the challenged



products. (This request includes, but is not limited to, the creation, development, evaluation,
approval, modification, and dissemination of promotional materials.)

RESPONSE NO. 1: Friedlander objects to Interrogatory No. 1 to the extent it seeks

production of information known to other persons and not to Friedlahder, and on the grounds that
the interrogatory is over broad and unduly burdensome, is vague and ambiguous, and seeks
discovery of information which is not relevant and not calculated to lead to the discovery of
admissible evidence. Subject to the foregoing objections and the general objections above, and
without them, and without implying any particular type of relationship, Friedlander is a
consultant who writes advertising copy and assists in marketing. As to the current and former
duties, responsibilities, or woric performed by other persons relating to the promotional materials
for each of the challenged products, Friedlander refers Complaint Counsel to the other
Respondents’ responses to Complaint Counsel’s first set of interrogatories.

2. Identify and describe in detail the current and former duties, responsibilities, or
work performed by each person consulted by you, or upon whose advice, opinion, or expertise
you relied in the production of each of the challenged products. (This request includes, but is not
limited to, the creatidn, development, evaluation, approval, and manufacture of the challenged
products.)

RESPONSE No.2: Friedlandér objects to Interrogatory No. 2 to the extent it seeks
production of information known to other persons and not to Friedlander, and on the grounds that
the interrogatory is over broad and unduly burdensome, is vague and ambiguous, and seeks
discovery of information which is not relevant and not calculated to lead to the discovery of

admissible evidence. Subject to the foregoing objections and the general objections above, and



without them, and without implying any particular type of relationship, Friedlander consulted
with many persons who do not have, and have nevef had, any duties or reéponsibilities, and did
not perform any work, in connection with the production of the challenged products.

Friedlander has consulted with Daniel B. Mowrey and Stephen E. Nagin, Esq. With
respect to each of these persons, Friedlander refers Complaint Counsel to the other Respondents’
responses to Complaint Counsel first set of interrogatories. |

3. Describe in detail the composition of each of th.e challenged products. (This
request includes, but is not limited to, the identity of each ingredient and the amount of each
ingredient contained in a single capsule, application, and serving. If any challenged product has
been reformulated, provide a separate answer for each version of the product that has been
marketed and sold, identifying the time period(s) in which each version was marketed and sold.)

RESPONSE No. 3: Friedlander‘objects to interrogatory no. 3 to the extent it seeks
production of information known to other persons and not to Friedlander. Subject to the
foregoing objections and the general objections above, and without waiving them, Friedlander
refers Complaint Counsel to response to interrogatory no. 3 of the limited liability company
Respondents’ responses to Complaint Counsel’s first set of interrogatories.

4. Disclose the total amount of sales, in terms of units and dollars, that éach
Respondent has achieved for each of the challenged products for each year from 2001 to the
present.

RESPONSE NO. 4:  Friedlander objects to interrogatory no. 4 to the extent it seeks
production of information known to other parties and not to Friedlander, because it requests

information that is neither relevant nor reasonably calculated to lead to the discovery of relevant



information (the requested information has no relationship to the alleged false or misleading
advertising claims that Complaint Counsel pursues in this matter); and because it seeks, or the
extent that it seeks, information protected from disclosure by the attorney-client privilege, work
product doctrine, and/or right of privacy, including financial privacy. Furthermore, subject to the
foregoing objections and the general objections above, and without waiving them, Friedlander
does not manufacture, advertise, market, distril;ute or sell any of the challenged products and,
therefore, Friedlander has not achieved any amount of sales of the challenged products.

3. Tothe extent a challenged product is a substantially similar product to other
products, identify each other product.

RESPONSE No. 5: Friedlander objects to interrogatory no. 5 to the extent it seeks
production of information known to other persons and not to Friedlander. Additionally,
Fﬂedlander incorporates by reference each Ge_neralb Objection as set forth here in firll.
Friedlander further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
information not reasonably calculated to lead to the discdvery of admissible evidence (the
requested information has no relationship to the claims that Complaint Counsel pursues in this
matter); (d) it seeks, or the extent that it seeks, inforﬁation protected from disclosure by the
attorney-client privilege and/or work product doctrine.

6. Disclose all payments that each Respondent has received, directly or indirectly, in
connection with the advertising, marketing, promotion, and sale of each of the challenged

_products for each year from 2001 to the present. (This request includes the total dollar amount



and source for all payments. For consumer sales, it is not necessary to disclose names, addresses,
or telephone numbers.)

RESPONSE NO. 6: Friedlander objects to interrogatory no. 6 to the extent it seeks
production of information known to other persons and not to Friedlander. Additionally,
Friedlander incorporates by reference each General Objection as set forth here in full.
Friedlander further objects to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
information not reasonably calculated to lead to the discovery of admissible evidence (the
requested information has no relationship to the claims that Com;;laint Counsel pursues in this
matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by the |
attorney-client privilege and/or work product doctrine.

7. Disclose the total amount of dollars that each Respondent has spent to advertise,
market, or otherwise promote each of the challenged products for each year from 2001 to the
present, broken down by each medium used (i.e., television, print, Internet, radio, or other
means). (This request includes, but is not limited to, all expenditures attributable to the creation,

| development, evaluation, approval, modification, and dissemination of promotional materials).

RESPONSE NO. 7: Friedlander objects to interrogatory no. 7 to the extent it seeks
production of information knowﬁ to other persons and not to Friedlander. Additionally,
Friedlander incorporates by reference each General Objection as set forth here in full.
Friedlander further objects to this interrogatory on the following grounds: (a)‘it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and

information not reasonably calculated to lead to the discovery of admissible evidence (the




requested information has 1o relationship to the claims that Complaint Counsel pursues in this
matter); (d) it seeks, or the extent that it seeks, information protected from disclésure by the
attorney-client privilege and/or work product doctrine. Subject to the foregoing objections and
without waiving them, Friedlander does not manufacture, market, advertise, distribute or sell the
chailenged products, and Friedlander has not spent any money to advertise, market, or otherwise
promote the challenged products.

8. Provide a dissemination schedule that descfibes in detail how each item of
promotional material submitted in response to the Requests for Production was disseminated or
otherwise exposed to consumers.

RESPONSE NO. 8: Friedlander objects to interrqgatory no. 8 to the extent it seeks
production of information known to other persons and not to Friedlander. Friedlander has no
sucfx dissemination schedule, however that term may be defined. Additionally, Friedlander
incorporates by reference each General Objection as set forth here in fill. Friedlander further
objects to this interrogatory on the following grounds: (a) it is vague and ambiguous; (b) it is
overly broad and unduly burdensome; (c) it seeks irrelevant information and information notk
reasonably calculated to lead to the discovery of admissible evidence (the requested information
has no relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or
the extent that it seeks, information protected from disclosure by the attorney-client privilege
and/or work product doctrine

9. Describe in detail the actions each Respondent has taken to comply with the U.S.
Food and Drug Administration’s prohibition on the sale of dietary supplements containing

ephedriné alkaloids, effective April 12, 2004. (This request includes, but is not limited to;




identification of any product formulations that have been created, modified, or removed from
distribution, identification of any promotional materials that have been created, revised, or
removed from dissemination, and the date(s) on which all of actions described in your answer
took place; and how orders for Leptoprin or Anorex or in response to existing promotional
materials Leptoprin or Anorex have been fulfilled.)

RESPONSE NO. 9: Friedlander objects to interrogatory no. 9 on the grounds that it seeks
production of information not relevant to this proceedihg, and which is not calculated to lead to
the discovery of relevant or admissible evidence. Friedlander further objects to interrogatory no.
9 to the extent it seeks production of information known to other persons and not to Friedlander.
Subject to the foregoing objections and.without waiving them, Friedlander does not manufacture,
market, advertise, distribute or sell any dietary suppiements containing ephedrine alkaloids. As
to the limited liabiliiy company Respondents, Friedlaniier refers Complaint Counsel to the
~ limited liability company Respondents’ responses to Complaint Counsel’s first set of
interrogatories, Response No. 9. |

10. Disclose the total amount of refunds to consumers, in terms of units and dollars,

that each Respondent has made for each of the challenged products for each year from 2001 to

~the present.
/

RESPONSE NO. 10: Friedlander objects to interrogatory no. 7 to the extent it seeks
production of information known to other persons and not to Friedlander. Additionally,
Friedlander incorporates by reference each General Objection as set forth here in full,

Friedlander further objects to this interrogatory on the following grounds: (a) it is vague and

ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and




information not reasonably calculated to lead to the discovery of admissible evidence (the

brequested :nformation has no relationship to the claims that Complaint Counsel pursues in this
matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by the
éttomey—client privilege and/or work product doctrine. Subject to the foregoing objections and
without waiving them, Friedlander has not sold any of thé challenged products to consumers and,

therefore, Friedlander has not made any refunds to consumers for the challenged products.




Mitchell K. Friedlander

c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, Utah 84116
Telephone: (801) 414-1800
Fagcsimile: (801) 517-7108

Pro Se Respondent




VERIFICATION

1, Mitchell K. Friedlander, being duly authorized to execute the aforesaid Answers
to Complaint Counsel’s First Set of Interrogatories, having read and reviewed said
answers, hereby states that foregoing answers are true and correct to the best of my

knowledge and belief.

FURTHER AFFIANT SAYETH NAUGHT.

MITCHELL K. FRIEDLANDER

STATE OF UTAH )
.
COUNTY OF SALT LAKE)

SWORN TO AND SUBSCRIBED before me this 16th day of August, 2004 by Mitchell
K. Friedlander, who is personally known to me / has produced Co R A8 E A
as identification. #1625 7@"’ Z3.%

Notary Pubhc State of Utah

My Commission Expires: ﬁ%@%? '




1 HERERY CERTIFY that a true and correet copy of the foregoing was provided io the
following parties this |{p day of August, 2004 as follows:
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, LL.C., Docket No. 9318
A.G. WATERHOUSE, LL.C., :

KLEIN-BECKER USA, L.L.C,, : TPy
NUTRASPORT, LL.C., : V=L THADE COMMIBSION
SOVAGE DERMALOGIC : ' | |

" LABORATORIES, LL.C., : AUG - 9 2004 |
BAN, LL.C., , : e
DENNIS GAY, ¥ ENFOBCERENT DVIION

DANIEL B. MOWREY, and o ' e
MITCHELL K. FRIEDLANDER, :

Respondents.

RESPONSE OF RESPONDENT DENNIS GAY
TO COMPLAINT COUNSEL’S REQUEST FOR
PRODUCTION OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS
Pursuant to Rules 3.31(c) and 3.37(b) of the F ederal Trade Commission’s Rules”
of Practice, Respondent Dennis Gay objects and responds to Complaint Counsel’s Request for
Production of Doéumentary Materials and Tangible Things (“Request”) as follows:
| General Objections |
A. Respondent objects to the Request as ovérbroad and unduly burdensome on the
grounds and to the extent that it calls for the production of documents that are neither relevant to
the subject matter of the pending action nor reasonably calculated to lead to the discovery of
admissible evidence.

- B. Respondent objects to the Request on the grounds and to the extent that it is

overbroad and unduly burdensome. Respondent does not have responsive documents to which

DC: 1495472-2



obj ection has not been made. To the extent they are in the possession of the “Corporate
Respondents,” such documents will be produced by said “Corporate Respondents” in accordance
with their respective objections and responses to the referénccd Specification.

C. Respondent objects to the Request on the grounds and to the extent that it seeks
prqduction of documents that are (i) subject to the attorney-client privilege; (ii) subject to
attorney and/or party work product immunity; and/or (iii) subject to any other privilege or
immunity. Respondent hereby claims such privileges and immunities to the extent implicated by
each Specification, and excludes privileged and protected information from his responses. Any
disclosure of such privileged or immunized information is inadvertent and is not intended to
waive those privileges and immunities.

D. Respondent objects to the Request on the grounds and to the extent that it seeks
production of confidential, proprietary, or trade secret information.

E. Respondent obj eéts to the Request, and t_o 'tﬁc Definitions and Instructions therein,
on the grounds and to the extent that it purports to impose any obligation on Respondent that is
beyond the scope of the Rules of Practice or other applicable law.

F. Respondent objects to the Request and the definition of “All documents™
(Definition (1) of the Request) on the grounds and to the extent that it purports to require
Respondent to search for énd produce, ot to identify, documents that are not in Respondent’s
possession, custody, or control.

G. Respondent’s objections and responses to the Request, including any production
of documents, is not intended to waive or prejudice any objections Respondent may assert now
or in the future, includiﬁg, without limitation, objections as to the relevance of the subject matter

of any request, or of the admissibility of any response or document or category of responses or



a

documents, at hearing, trial or any other time. Respondent expressly reserves any and all rights

and privil.eges'under the Rules of Practice, applicable evidentiary rules, and any other law or
mle, and the failure to assert such rights and privileges or the inadvertent disclosure by |
Respondent of information protected by such rights or privileges shall not constitute a waiver
thereof, either with respect to these responses or with respect to any future discovery responses
or objections.

H. Respondent objects to the first senteﬁce of Instruction (3) and to Instruction (6) as
unduly burdensome and as imposing an obligation beyond what is required by the Rules of
Practice with fespect to requests for production.

L Respoﬁdent objects to Instruction (7) as unduly burdensome and as imposing an
obligation beyond what the Rules of Practice require with respect to requests for productioﬁ.

1. Respondent objects to Instruction (8) in that it seeks submission of certain

“originals” in contravention of the Rules of Practice.
K. - Respondent objects to Instruction (9) in that it attempts improperly to impose a

legal conclusion that can only be reached by the Administrative Law Judge.

Specific Objections and Responses

~Subject to, without waiver of, and in addition to the foregoing General
Objections, Respondent responds to each of the Specifications contained in Complaint Counsel’s

Request as follows:




L

1) Two complete packages, including the product contained therein, of each of the
challenged products. (If any product has been reformulated, provide two complete packages,
including the product contained therein and all packaging inserts, of each version of the product
that has been marketed and sold).

RESPONSE:

Respondent does not have possession of the requested materials. To the extent
they are in the possession of the Corporate Respondents, said Respondents are producing
documents and tangible things in accordance with their respective responses and objections to
the within Specification.

2) All promotional materials for the challenged products, whether in draft or final form.
RESPONSE:

Respondent does not have possession of the requested materials. To the extent
they are in the possession of the Corporate Respondents, said Respondents are producing'
documents and tangible things in accordance with their respective responses and objections to
the within Specification.

3) All documents and communications referring or relating to draft or final promotional
materials for the challenged products. (This request includes but is not limited to contracts,
documents, and communications evidencing the creation, modification, approval, execution,
evaluation, dissemination, clearance, or placement of promotional materials, and documents
referring or relating to the contents of draft or final promotional materials, including but not

limited to any claims, messages, or communication in any draft or final promotional
material(s).)

RESPONSE:

Respondent does not have posseésion of the requested materials. To the extent
they are in the possessioﬁ of the Corpbrate Respondents, said Respondents are producing
documents and tangible things in accordance with their respective responses vand objections to
the within Specification.

4) All documents and communications referring or relating to the efficacy of the
challenged preducts or their ingredients (including but not limited to tests, reports, studies,



scientific literature, written opinions, and any other documents referring or relating to the
amount, type, or quality of testing or substantiation) that are relied upon as substantiation of
efficacy claims or that tend to refute efficacy claims in promotional materials for any of the
challenged products, including the claims alleged in the Complaint ( 14, 17, 20, 23, 25, 28,
31, 33, 37, 40, and 42) regardless of whether you contest that those claims were made.

RESPONSE:

Respondent does not have possession of the requested materials. To the extent
they are in the pbssession of the Corporate Respondents, said Respondents are producing
documents and tangible things in accordance with their respective responses and objections to
the within Specification.

5) All documents and communications referring or relating to the duties, responsibilities,

and work performed by each of the Respondents with respect to the advertising, marketing,
promotion, and sale of each of the challenged products.

RESPONSE:

Respondent does not have possession of the requested materials. To the extent

they are in the possession of the Corporate Respondents, said Respondents are producing
documents and tangible things in accordance with their respective responses and objections to
the within Specification.

6) All documents and communications referring or relating to the marketing of each of
the challenged products. (This request includes but is not limited to market research,
marketing plans or strategies, and all other document(s) and communications referring or
relating to copy tests, marketing or consumer surveys and reports, penetration tests, target

audiences, recall tests, audience reaction tests, communications tests, consumer perception of
any promotional materials for any of the challenged products.) '

RESPONSE:

Respondent does not have possession of the requested materials. To the extent
they are in the possession of the Corporate Respondents, said Respondents are producing
documents and tangible things in accordance with their respective responses and objections to

the within Specification.




7 All documents and communications referring or relating to persons who are depicted,
named, or quoted in promotional materials for each of the challenged products. (This request
includes but is not limited to documents and communications referencing endorsers and
testimonialists and documents identifying the contact information for all persons depicted,
named, or quoted in those promotional materials.)

RESPONSE:

Respondent does not have possession of the requested materials. To the extent
they are in the possession of the Corporate Respondents, said Respondents are producing
documents and tangible things in accordance with their respective responses and objections to
the within Specification.

8) All documents and communications referring or relating to complaints or
investigations of any of the challenged products or their promotional materials. (This request
includes but is not limited to documents and communications relating to lawsuits, demand
letters, refund requests, warranty or guarantee claims, and complaints or inquiries by local, state,
or federal regulators (including the U.S. Food and Drug Administration) or other persons

(including but not limited to consumers, cormpetitots, and entities such as the Better Business
Bureau or the National Advertising Division).

RESPONSE:

Respond;:nt does not have possession of the requested materials. To the extent
they are in the posséssion of the Corporate Respoﬁdents, said Respondents are producing
documents and tangible» things in accordance with their respective responses and objections to
the within Specification.

9 All documents relating to, referring to, or constituting a dissemination schedule for
advertisements relating to the challenged products.

RESPONSE:

Respondent objects to the.extent that this Specification is ovefly broad, unduly
1 burdensome, or otherwise inconsistent with Respondent’s obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated

above, Respondent does not have possession of the requested materials. To the extent they are in



the possession of the Corporate Respondents, said Respondents are producing documents and

tangible things in accordance with their respective responses and objections to the within

Specification.

10)  All tax returns for Respondents for 2000 to present, including but not limited to all
supporting documents and attachments, requests for extension for filing any tax return, and any
statement(s) of the reasons for which any extension(s) were requested. (This request includes all
returns and related information pertaining to the payment of payroll and unemployment taxes,
social security taxes, medicare, and federal, state and local and sales, business, gross receipts,
licensing, property, and income taxes.)

RESPONSE: _
In addition to the General Objections stated‘ above, Respondent objects to this
Specification because it requests information that is neither relevant nor reasonably calculated to
lead to the discovery of relevant information. Tax returns have no relationship to the alleged
~ false or misleading advertising claims that Complaint Counsel pursues in this matter.

11)  All documents relating to the corporate structure of each company for which any |
individual Respondent is an officer, director or significant shareholder (25% or more of total
shares), including but not limited to Articles of Incorporation; By-laws; Board minutes; annual
reports; information showing the date and place of the formation of the Company, and the form
of organization of your Company (for example, corporation or partriership); parent organization,
if any, and all subsidiaries and affiliates; annual or periodic filings with State or Federal
authorities regulating corporations; the names of all directors; the name and title of all officers,
supervisors, and managers; organizational charts; Documents showing the ownership interests of
all owners; Documents describing the duties, responsibilities and authority of all officers,
managers, directors, and supervisors employed by you; and any Documents delegating authority
to engage in any act on behalf of you or act as agent for you.

RESPONSE:
In addition to the General Objections stated above, Respondent objects to this
Specification because it requests information that- is neither relevant nor reasonably calculated to )
lead to the discovery of relevant information. The requested documents have no relationship to
the alleged false or misleading advertising claims that Complaint Counsel pursues in this matter.

In addition, the requested documents are not limited to companies with a relationship to the



challenged products. Respondént further requests to the extent that this Specification is vague
and ambiguous because (a) the relationship between the term “individual Respondent” in the
Specification and “Individual Respondents” as that term is defined in Definition (10) is not
clear and (b) the Speciﬁcation interchangeably and inconsistently uses the terms “corporate,”

72 Cor

“company,” “incorporation,” and “Company.”

12)  Annually, from the date of the first sale of each of the challenged products to date, all

documents that show net and gross sales figures and profit figures for each of the challenged
products.

RESPONSE:
It is the understanding of Respondent that Complaint Counsel amended this
Specification to eliminate the portion requesting profit figures. In addition to the General
Obj ections stated above, Respondent objects to this Specification because it requests informatiqn
that is neither relevant nor reasonably calculated to lead to the discovery of relevant information.
The net and gross sales figures of the challénged products ﬁave no relationship to the alleged
false or misleading advertising claims that Complaint Counsel pursues in this matter.

13)  All documents and communications consulted or used in preparing your responses to
Complaint Counsel’s interrogatories.

RESPONSE:

In addition to the General Objections stated above, Respondent objects to this
Specification to the extent that it seeks information protected by the attorney client privilege and
the attorney and party work product imniunity doctrines. Respondent further objects to this
Specification as duplicative and unnecessary and thus unduly burdensome because, to the extent
~ the interrogatories.seek discoverable information that is also requested by prior Specifications,

the documents requested in this Specification are duplicative of prior Specifications.



Dated: August 3, 2004

Respecifully s

Richard D. Burbidge
Burbidge & Mitchell

215 South State, Suite 920
Salt Lake City, Utah 84111
Tel: (801) 355-6677

-Fax: (801) 355-2341

Counsel for Respondeﬁt Dennis Gay



CERTIFICATE OF SERVICE

I hereby certify that on this 3rd day of August, 2004, I caused the foregoing RESPONSE
OF RESPONDENT DENNIS GAY TO COMPLAINT COUNSEL’S REQUEST FOR
PRODUCTION OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS to be
filed and served as follows:

(1)  one paper copy by first class U.S. mail and one electronic copy in PDF format by
electronic mail to: :

Laureen Kapin
Walter C. Gross
- Joshua S. Millard
Robin F. Richardson
Laura Schneider
Federal Trade Commission
600 Pennsylvania Ave, NW, Suite NJ -2122
Washington, D.C. 20580
Email: lkapm@ftc.gov

(2)  one paper copy by first class U.S. mail

Elaine D. Kolish

Associate Director, Enforcement
Federal Trade Commission
600 Pennsylvania Ave, NW
Washington, D.C. 20580

Lanny A. Breuer

Jay T. Smith ‘
COVINGTON & BURLING
1201 Pennsylvania Ave., NW
Washington, DC 20004

Jeffrey D. Feldman
Gregory L. Hillyer
Christopher P. Demetriades
FELDMANGALE, P.A.
201 S. Biscayne Boulevard
Miami, FL. 33131

Ronald F.. Price
PETERS SCOFIELD PRICE

" 111 E. Broadway Center #1100
Salt Lake City, Utah 84111
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Mitchell K. Friedlander

¢/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, Utah 84116

I further certify that the electronic copies sent to the Secretary of the Commission
are true and correct copies of the paper originals, and that paper copies with original signature

are being filed with the Secretary of the Commission on the same day by other means.

| %
'DATED this 6 day of AM&;

BURBIDGE & MITCHELL

Richard D. Burbidge
Attorneys for Respondent Dennis Gay
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, L.L.C,, : Docket No. 9318
A.G. WATERHOUSE, LL.C,, :
KLEIN-BECKER USA, L.L.C.,
NUTRASPORT, L.L.C.,
SOVAGE DERMALOGIC
LABORATORIES, L.L.C.,
BAN,L.L.C.,
DENNIS GAY,
DANIEL B. MOWREY, and
MITCHELL K. FRIEDLANDER,

Respondents.

RESPONSE OF CERTAIN RESPONDENTS
TO COMPLAINT COUNSEL’S REQUEST FOR
PRODUCTION OF DOCUMENTARY MATERIALS AND TANGIBLE THINGS

Pursuant to Rules 3.31(c) and 3.37(b) of the Federal Trade Commission’s Rules
of Practice, Respondents Basic Research, LLC., A.G. Waterhouse, LLC, Klein-Becker USA,
LLC, Nuirasport, LLC, Sovage Dermalogic Laboratories, LLC, and BAN, LLC (collectively,
“Respondents™) object aﬁd respond to Comp]ainf Counsel’s Request for Production of
Documentary Materials and Tangible Things (“Request”) as follows:

General Objections

A. Respondents object to the Request as overbroad and unduly burdensome on the
grounds and to the extent that it calls for the production of documents that are neither relevant to
the subject matter of the pending action nor reasonably calculated to lead to the discovery of

adimissible evidence.



B. Respondents object to the Request on the grounds and to the extent that it is
overbroad and unduly burdensome. Respondents will conduct a reasonable search, limited to
those locationé and files where Respondents deem it reasonably likely that responsive documents
will be found without undue burden, for documents responsive to those Specifications to which
Respondents do not object. |

C. Respondents object to the Request on the grounds and to the extent that it seeks
production of documents that are (i) subject to the attorney-client privilege; (ii) subject to
attorney and/or party work product immunity; and/or (iii) subject to any other privilegé or
irﬁmunity. Respondents hereby claim such privileges and immunities to the extent implicated by
each Specification, and exclude privileged and protected information from its responses. Any
disclosure of such privileged or immunized information is inadvertent and is not ntended to
waive those privileges and immunities.

D. Respondents object to the Request on the Q‘ounds and to the extent that it seeks
production of confidential, proprietary, or trade secret information. Respondents will produce
such material only after an order proViding protection to confidential information has been
entered in this matter.

E. Respondents object to the Request, and to the Definitions and Instructions therein,
on the grounds and to the extent that if purports to impose any obligation on Respondents that is
beyond the scope of the Rules of Practice or other applicable law.

F. Respondents object to the Request and the definition of “All documents”
(Definition (1) of the Request) on the grounds and to the extent that it purports to require
Respondents to search for and produce, or to identify,‘ documents that are not in Respoﬁdents’

possession, custody, or control.



G. Respondents’ objections and responses to the Request, including any production
of documents, are not intended to waive or prejudice any objections Respondents may assert now
or in the future, including, without limitation, objections as to the relevance of the subject matter
of any request, or of the admissibility of any response or document or category of responses or
documents, at hearing, trial or ahy other time. Respondents expressly reserve any and all rights
and privileges under the Rules of Practice, applicable eyidentiary rules, and any other law or
rule, and the failure to assert such 'rights and privileges or the inadvertent disclosure by
Respondents of information protected by such rights or privileges shall not constitute a waiver
thereof, éither with resp éct to these responses or with respect to any future discovery responses
or obj ectibns.

H. Respondents object to the first sentence of Instruction (3) and to Instruction (6) as
unduly burdensome and as imposing an obligation beyond what is required by the Rules of
Practice with respect to requests for producﬁon. Respondents will produce documents as they
have been kept in the Respondents’ usual course of business.

L Respondents object to Instruction (7) as unduly burdensome and as imposing an
obligation beyond what the Rules of Practice require with respect to requests for production.

J. Respondents object to Instruction (8) in that it seeks submission of certain
“originals™ in contravention of thé Rules of Practice. Respondents will either produce copies or
make originals available for inspeétion; Respondents will not submit originals to Complaint '
Counsel. |

K. Respondents object to Instruction (9) in that it attempts improperly to impose a

legal conclusion that can only be reached by the Administrative Law Judge:



'Speciﬁc Objections and Responses

Subject to, without waiver of, and in addition to the foregoing General
Objections, Respondents respond to each of the Specifications contained in Complaint Counsel’s
Request as follows:

1 Two complete packages, including the product contained therein, of each of the
challenged products. (If any product has been reformulated, provide two complete packages,
including the product contained therein and all packaging inserts, of each version of the product
that has been marketed and sold).

RESPONSE:

Respondents will produce the requested material to the extent it exists.

2) Al] promotional materials for the challenged products, whether in draft or final form,

RESPONSE:

-

Respondents object to the extent that this Specification is overly broad, unduly

burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of

.

Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

3) All documents and communications referring or relatmg to draft or final promotional
materials for the challenged products. (This request includes but is not limited to contracts,
documents, and communications evidencing the creation, modification, approval, execution,
evaluation, dissemination, clearance, or placement of promotional materials, and documents
referring or relating to the contents of draft or final promotional materials, including but not
limited to any claims, messages, or communication in any draft or final promotional
material(s).)

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly

burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of



Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

4) All documents and communications referring or relating to the efficacy of the
challenged products or their ingredients (including but not limited to tests, reports, studies,
scientific literature, written opinions, and any other documents referring or relating to the
amount, type, or quality of testing or substantiation) that are relied upon as substantiation of
efficacy claims or that tend to refute efficacy claims in promotional materials for any of the
challenged products, including the claims alleged in the Cormplaint (Y 14, 17, 20, 23, 25, 28,
31, 33, 37, 40, and 42) regardless of whether you contest that those claims were made.

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise‘inCOnsistent with Respondents’ dbligationé under the Rules of
Practice. Sﬁbject to and without waiving these objections or the General Objections stated
above, Respondents will brnduce responsive documents that are located after a reasonable search
(see general objection (B)). |
5) ~ All documents and communications referringnor relating to the duties, responsibilities,

and work performed by each of the Respondents with respect to the advertising, marketing,
promotion, and sale of each of the challenged produects.

RESPONSE:

Respondents object to the extent that this request is overly broad, unduty
burdensome, or otherwise inconsistent with Respondents” obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated .
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)). |
6) All docaments and c‘ommunicaﬁons referring or relating to the marketing of each of
the challenged products. (This request includes but is not limited to market research,

marketing plans or strategies, and all other document(s) and communications referring or
relating to copy tests, marketing or consumer surveys and reports, penetration tests, target



audiences, recall tests, andience reaction tests, communications tests, consumer perception of
any promotional materials for any of the challenged products.)

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located afier a reasonable search
(see general objection (B)).

-7 All documents and communications referring or relating to persons who are depicted,
named, or quoted in promotional materials for each of the challenged products. (This request
includes but is not limited to documents and communications referencing endorsers and

testimonialists and documents identifying the contact mformatmn for all persons depicted,
named, or quoted in those promotional materials.)

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents” obligations under the Rules of
Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).
8) All documents and communications referring or relating to complaints or
investigations of any of the challenged products or their promotional materials. (This request
includes but is not limited to documents and communications relating to lawsuits, demand
letters, refund requests, warranty or guarantee claims, and complaints or inquiries by local, state,
or federal regulators (including the U.S. Food and Drug Administration) or other persons
(including but not limited to consumers, competitors, and entities such as tha Better Business
Bureau or the National Advertising Division).

RESPONSE:
Respondents object to the extent that this Specification is overly broad, unduly

burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of



Practice. Subject to and without waiving these objections or the General Objections stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general objection (B)).

9) All documents relating to, referring to, or constituting a dissemination schedule for
advertisements relating to the challenged products.

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules éf
Practice. Subject to and without waiving these objections or the General Obj ections_ stated
above, Respondents will produce responsive documents that are located after a reasonable search
(see general obj ection (B)).

10)  All tax returns for Respondents for 2000 to present, including but not limited to all
supporting documents and attachments, requests for extension for filing any tax return, and any
statement(s) of the reasons for which any extension(s) were requested. (This request includes all
returns and related information pertaining to the payment of payroll and unemployment taxes,
social security taxes, medicare, and federal, state and local and sales, business, gross receipts,
licensing, property, and income taxes.)

RESPONSE:

In addition to th‘e‘General Objections stated above, Respondents object to this
Specification because it requests information that is neither relevant nor reasonably calculated to
lead to the discovery of relevant information. Tax returns have no relationship to the alleged
false or misleading advertising claims thﬁt Complaint Counsel pursues in this matter.

11)  All documents relating to the corporate structure of each company for which any
individual Respondent is an officer, director or significant shareholder (25% or more of total
shares), including but not limited to Articles of Incorporation; By-laws; Board minutes; annual
reports; information showing the date and place of the formation of the Company, and the form
of organization of your Company (for example, corporation or partnership); parent organization,
if any, and all subsidiaries and affiliates; annual or periodic filings with State or Federal
authorities regulating corporations; the names of all directors; the name and title of all officers,
supervisors, and managers; organizational charts; Documents showing the ownership interests of
all owners; Documents describing the duties, responsibilities and authority of all officers,



managers, directors, and supervisors employed by you; and any Documents delegating authority
to engage in any act on behalf of you or act as agent for you.

RESPONSE:

Respondents object to the extent that this Specification is overly broad, unduly
burdensome, or otherwise inconsistent with Respondents’ obligations under the Rules of
Practice. In addition, Respondents object to this Specification to the extent that it requests
documents relating to companies that are not Respondents here because it seeks infométion that
is neither relevant nor reasonably calculated to lead to the discovery of relevant information.
Respondents further object to this Specification as vague and ambiguous because (a) the
relationship between the term “individual Respondent” in the Specification and “Individual

Respondents” as that term is defined in Definition (10) is not clear and (b) the Specification
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interchangeably and inconsistently uses the terms “corporate,” “company,” “incorporation,” and
“Company.” Subject to and without waiving these objections or the General Objections stated
above, Respondénts will produce company formation documents (Articles of Organization}, by-
laws, and annual reports or filings (there are no board minutes), limited to documents that (a)
pertain to the company structure of Respondents (defined as Basic Research, LLC., A.G.
Waterhouse, LLC, Klein-Becker USA, LLC, Nutrasport, LLC, Sovage Dermalogic Laboratories,
LLC, and BAN, LLC), (b) were created on or after January 1, 2000, and (¢) are located after a
reasonable search (see general objection (B)). |

12)  Annually, from the date of the first sale of each of the challenged products to date, all

documents that show net and gross sales figures and profit figures for each of the challenged
products.

RESPONSE:
In a telephone conference with Complaint Counsel on July 21, 2004, Complaint

Counsel amended this Specification to eliminate the portion requesting profit figures. In addition



to the General Objections stated above, Respondents object to this Specification because it
requests information that is neither relevant nor reasonably calculated to Jead to tlie discovery of
relevant information. The net and gross sales figures of the challenged products have no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter. |

13)  All documents and communications consulted or used in preparing your responses to’
Complaint Counsel’s interrogatories.

RESPONSE:
In addition to the General Objections stated above, Respondents object to this

Specification to the extent that it seeks information protected by the attorney client privilege and
the attorney and party work product immunity doctrines. Respondents farther object to this
Specification as duplicative and unnecessary and thus unduly burdensome Because, to the extent
the interrogatories seek discoverable information that is also requested by prior Specifications,
the documents requested in this' Specification are duplicative of prior Specifications. Subject to
and without waiving these objections or the General Objections stated above, Respondents will

produce responsive documents.



Dated: August 3, 2004
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Respectfully submitted,

(/o

L A. Breuer

Jay T. Smith

Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20004

Tel: (202) 662-5614

Fax: (202) 662-6290

Counsel for Respondent Basic Research,
LLC.
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Telephone:  (305) 358-5001
~ Facsimile: (305) 358-3309

e-mail: jfeldman @feldmangale.com

Counsel for Defendants A.G. Waterhouse,
L.L.C., Klein-Becker VUSA, L.L.C.,
Nutrasport, L.L.C., Sovage Dermalogic
Laboratories, L.L.C., and Ban, L.L.C



CERTIFICATE OF SERVICE

I hereby cértify that on this 3rd day of August, 2004, I caused the Response of
Certain Respondents to Complaint Counsel’s Request for Production of Documentary Materials
and Tangible Things to be served as follows:
(1)  ome copy by first class U.S. mail and one copy by electronic mail to:

Laureen Kapin

Joshua 8. Millard

Robin F. Richardson

Laura Schneider

Walter C. Gross IIT

Federal Trade Commission

600 Pennsylvania Avenue, NW, Suite NJ-2122

Washington, DC 20580

email: lkapin@ftc.gov
jmillard@fic.gov
rrichardson@ftc.gov
Ischneider@ftc.gov

(2)  onecopy by first class U.S. mail to:

Ronald F. Price

PETERS SCOFIELD PRICE

310 Broadway Centre

Salt Lake City, UT 84111

Counsel for Respondent Daniel B. Mowrey

Richard D. Burbidge

BURBIDGE & MITCHELL

215 South State Street, Suite 920
Salt Lake City, UT 84111

Counsel for Respondent Dennis Gay




Mitchell K. Friedlander

c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
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Robert J. Lundman
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FEDERAL TRADE COMMISSION (F.T.C.)
In the Matter of MSC.SOFTWARE CORPORATION, a corporation.
Docket No. 9299
February 21, 2002

ORDER ON RESPONDENT MSC.SOFTWARE CORPORATION'S MOTION TO COMPEL
RESPONSES TO '
WRITTEN DISCOVERY

I.-

On Janumary 25, 2002, Respondent MSC.Software Corporation ("MSC") filed a motion to compel Complaint
Counsel to respond to written discovery. MSC's motion seeks an order compelling Complaint Counsel to respond
more fully to MSC's First Set of Interrogatories ("Interrogatories") and to MSC's First Set of Requests for the
Production of Documents and Things ("Document Requests'). ‘

Also on January 25, 2002, Complaint Counsel served MSC with its Revised Responses and Objections to MSC's
First Set of Interrogatories ("Revised Responses"). After receiving Complaint Counsel's Revised Responses, MSC
filed a Supplemental Memorandum in support of its motion to compel, on January 30, 2002. Although MSC did
not file a motion for leave to file the supplemental memorandurm, its implicit request to file this supplement is
GRANTED. Complaint Counsel filed its opposition to the motion to compel and the supplemental memorandum
on February 5, 2002.

On Febrary 8, 2002, Complaint Counsel filed a Request For Leave to File and Supplemental Memorandum in
Opposition to the Motion to Compel. Complaint Counsel's request for leave to file a supplemental memorandum is
DENIED. 16 CFR. § 3.22(c) ("The moving party shall have no right to reply, except as permitted by the
Administrative Law Judge."). On February 20, 2002, MSC filed a Request For Leave to File Second Supplemental
Memorandum In Support of Motion to Compel. MSC's request for leave to file a supplemental memorandum is
DENIED. 16 CF.R. § 3.22(c). Complaint Counsel's supplement of February 8, 2002, and MSC's supplement of
- February 20, 2002 will not be considered. Any unresolved issues raised in these supplements may be presented by
separate motion. :

For the reasons set forth below, MSC's motion to compel is GRANTED in part and DENIED in part.

.

MSC seeks an order compelling Complaint Counsel to provide more complete responses to MSC's First Set of
Interrogatories. MSC asserts that Complaint Counsel has failed to provide fully responsive answers and has
improperly refused to answer contention interrogatories. Complaint Counsel responds that its Revised Responses
contain substantial detail and adequately address MSC's contention interrogatories.

The Commission's Rule on interrogatories requires that each interrogatory be answered "fully.” 16 CFR. §
3.35(a)(2). To answer MSC's interrogatories fully requires Complaint Counsel to provide MSC with facts
supporting its contentions. See In re TK-7 Corp., 1990 FTC LEXIS 20 (March 9, 1990); In re Century 21
Commodore Plaza, Inc., 1977 FTC LEXIS 284 (Feb. 1, 1977). Upon review of the Revised Responses, it appears
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that, at this stage of the discovery period, Complaint Counsel has fully answered all but a few of MSC's
interrogatories. Complaint Counsel's responses may not be complete where Complaint Counsel has used qualifying
language, such as "the companies include," which indicates that Complaint Counsel could have additional
information that it has not provided. For example, in Revised Response Number 6, Complaint Counsel states that it
contends "that the following persons, among others, have switched between different advanced versions of
Nastran[.]" In Revised Response Number 7, which asks Complaint Counsel to identify each person using an
advanced version of Nastran who was discouraged from switching to other solvers, Complaint Counsel answers
generally that users are not able to switch and identifies only one specific example of a customer who was
discouraged from switching. Where Complaint Counsel has used qualifying language and if Complaint Counsel has
additional information that is responsive to any of MSC's Requests, Complaint Counsel is ORDERED to provide
that information to MSC by February 28, 2002. In addition, the parties are reminded of the continuing duty to
supplement as soon as additional information becomes available. 16 C.F.R. § 3.31(g).

III.

MSC next asserts that Complaint Counsel has improperly referred to documents of MSC, without adequately
identifying specific documents, in lieu of providing responsive answers. Complaint Counsel states that its Revised
Responses provide adequate responses and also note that answers to many of the questions are ascertainable with
equal, if not greater, ease by Respondent from its own information or from a review of the materials submitted in
response to Respondent's document request.

Commission Rule 3.35(c) allows a party to specify records from which answers to interrogatories may be derived
or ascertained if the burden of deriving or ascertaining the answer is substantially the same for the party serving the
interrogatory as for the party served. 16 C.F.R. § 3.35(c). When the option to produce records is utilized in lieu of
answering interrogatories, the specification shall include sufficient detail to permit the interrogating party to
identify the individual documents from which the answer may be ascertained. 16 C.F.R. § 3.35(c). MSC charges
that Complaint Counsel has not specifically identified documents responsive to various of its interrogatories.
However, although Complaint Counsel's responses do state the information sought can be ascertained from sources
such as MSC's own documents, current and former employees, licensees, and customers, that are more convenient,
less burdensome, or less expensive for Respondent than for Complaint Counsel, Complaint Counsel does not
appear to be invoking Rule 3.35(c) to avoid providing a responsive answer. Instead, Complaint Counsel has made
general references to MSC's sources in addition to - not in lieu of - providing responsive answers. Accordingly,
Complaint Counsel is not required to revise its answers with specific cites to documents at this time. In this respect,
MSC's motion is DENIED. '

Iv.

MSC asserts that Complaint Counsel has improperly invoked privileges to refuse to answer the interrogatory
seeking the names of all individuals that Complaint Counsel has communicated with concerning MSC's
acquisitions. MSC states that Complaint Counsel has refused to disclose anyone it communicated with except those
disclosed on Complaint Counsel's preliminary witness list. Complaint Counsel argues that the identity of persons
who communicated with the government in the investigation may be withheld from disclosure on grounds of
informant's privilege and the work product doctrine.

The informant's privilege is "the government's privilege to withhold from disclosure the identity of persons who
provide information about violations of the law to law enforcement officials and others who render assistance that
is necessary to effective law enforcement." In re Harper & Row, Publishers, Inc., 1990 FTC LEXIS 213, *8-9
(June 27, 1990). The privilege recognizes the public interest in the flow of information to the government
concerning law violations, and by preserving the anonymity of the informants, encourages them to come forward.
Id. at *9 (citing Roviaro v. United States, 353 U.S. 53, 59 (1957). "The privilege is not absolute but is qualified by
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the need of the respondents for the information to prepare their defense.” Id. "The respondents have the burden of
showing that the identity of the informants is essential to their defense." Id. "The party seeking disclosure must
show that the privileged information sought is 'essential to a fair determination of the issues." Id. at *12 (citations
omitted).

Complaint Counsel has provided the identities of individuals it communicated with who are also on its preliminary
witness list. MSC has not demonstrated substantial need to overcome the informer's privilege with respect to
identities of any other individuals Complaint Counsel may have communicated with. Accordingly, MSC's motion
to compel Complaint Counsel to respond to interrogatories seeking the names of individuals Complaint Counsel
has communicated with is DENIED.

V.

MSC seeks an order compelling Complaint Counsel to produce "all exculpatory evidence in its possession,
custody, or control.” In its objections to MSC's interrogatories, Complaint Counsel] has stated that it objects to the
interrogatories to the extent they "seek identification of any exculpatory evidence. Such requests seek attorney
work product materials and information that is protected by the informant's investigatory records, and
governmental deliberative process privileges." MSC argues that this objection is improper and that Complaint
Counsel is obligated to produce exculpatory evidence, pursuant to United States v. Brady, 373 U.S. 83, 87 (1963).

Complaint Counsel counters by asserting that the Commission and numerous decisions by Administrative Law
Judges of the FTC have squarely held that Brady and its progeny requiring the government to provide exculpatory
information in a criminal investigation were developed in the context of criminal charges involving capital offenses
and do not apply in Commission administrative proceedings. Accordingly, Complaint Counsel argues it is not
required to produce documents that MSC has characterized as exculpatory.

The Commission has consistently held that "the rulings of Brady and its progeny are inapplicable to administrative
proceedings." In re Amrep Corp., 102 F.T.C. 1362, 1983 FTC LEXIS 17, *566-67 (Nov. 2, 1983) (citing Allied
Chemical Corp., 75 F.T.C. 1055, 1056 (1969) (Brady, which involved suppression of evidence where the
defendant was found guilty and sentenced to death, has little, if any direct ielevance to administrative
proceedings.)). Subsequent decisions by Administrative Law Judges have consistently held that Complaint Counsel
is not required to produce documents in response to demands for exculpatory evidence. E.g. In re College Football
Assoc., 1991 FTC LEXIS 119 (April 16, 1991); In re Textron, Inc., 1990 FTC LEXIS 549 (Jan. 16, 1990). The
case upon which Respondent relies, Olin, Docket 9196, Nov. 26, 1985, which stated that officials of a law
enforcement agency may not deliberately withhold a document which they believe to be exculpatory, was later held
to be inconsistent with the Commission's decision in Allied Chemical Corp., 75 F.T.C. 1055, 1056 (1969). In re
California Dental Assoc., 1994 FTC LEXIS 31 (Feb. 16, 1994).

Respondent does not contend that there is any particular exculpatory evidence that is being withheld by Complaint
Counsel. Nor does Respondent point to any specific Request for Documents for which it feels Complaint Counsel's
Response is deficient is this regard. Rather, MSC seeks generally an order compelling Complaint Counsel to
produce any exculpatory evidence it might have. For the reasons stated above, Respondent's motion to compel
Complaint Counsel to produce exculpatory documents is DENIED.

VI

MSC seeks an order compelling Complaint Counsel to produce a privilege log, asserting that Complaint Counsel
is required to comply with Commission Rule 3.38A. Complaint Counsel argues that demands for production of
documents in the files of the Commission may be quashed upon general assertion of privilege, and that the
description of documents for which the privileges are asserted may be made by general category and need not
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include detailed specifications of each document.

Commission Rule 3.38A states that any person withholding material responsive to written interrogatories
requested pursuant to § 3.35 or a request for production pursuant to § 3.37 shall assert a claim of privilege not later
than the date set for production of the material. 16 C.F.R. § 3.38A. "Such person shall, if so directed, ... submit,
together with such claim a schedule of the items withheld which states individually as to each such item the type,
title, specific subject matter, and date of the item; the names, addresses, posmons and organizations of all authors
and recipients of the item; and the specific grounds for claiming that the item is privileged.” 16 C.F.R. § 3.38A.

MSC's Definitions and Instructions in its Interrogatories and in its Document Requests did direct Complaint
Counsel to provide a privilege log. Complaint Counsel has improperly refused to provide a privilege log, as is
required by Commission Rule 3.38A. The cases upon which Complaint Counsel relies to argue that it may assert
privilege by general category and need not include detailed specifications of each document are inapposite. In re
Great Atlantic & Pacific Tea Co., 82 F.T.C. 1860, 1973 FTC LEXIS 224 (June 27, 1973) and In re Chock Full
O'Nuts Corp., Inc., 82 F.T.C. 747, 1973 FIC LEXIS 219 (March 2, 1973) were both decided before the
Commission added Rule 3.38A to its Rules of Practice. Trade Regulation Rulemaking Procedures, 44 Fed. Reg.
54,042 (Sept.- 18, 1979). In the cases relied upon by Complaint Counsel that were decided subsequent to the
adoption of Rule 3.38A, the Administrative Law Judges addressed situations where the respondents sought
documents located in the files of offices of the Commission other than those of complaint counsel. Privileges may
be generally asserted for documents that are located in offices of the Commission other than those of Complaint
Counsel. In re R.J. Reynolds, 1998 FTC LEXIS 179 (Sept. 24, 1998) ("Other offices of the Commission, being
third parties to this litigation, and not parties, need not be specific in describing items withheld for privilege."); In
re Flowers Indus., Inc., 1981 FTC LEXIS 117 (Sept. 11, 1981) (Subpoenas for documents in the files located in
offices of the Federal Trade Commission other than those of Complaint Counsel are quashed upon general
assertion of privileges.); In re Champion Spark Plug Co., 1980 FTC LEXIS 200 (Dec. 16, 1980) ("Since an
application under Rule 3.36 for documents in files of ofﬁces at the Federal Trade Commission other than those of
counsel supporting the complaint is, in effect, a demand directed at a third party, the general description of the
documents by category and a broad rullng on privileges would be sufficient.”). But, where, as here, it appears that
the documents Complaint Counsel is withholding are located in the files of Complaint Counsel, Complaint Counsel
may not rely on a general assertion of privilege.

Complaint Counsel, as a party to this litigation, is required by Commission Rule 3.38A to submit a detailed
privilege log of the items withheld from Complaint Counsel's files, if so directed by MSC. Because MSC has
demanded a privilege log, Complaint Counsel must comply with 16 C.F.R. § 3.38A.. In this respect, MSC's motion
is GRANTED. Complaint Counsel shall provide a privilege log by February 28, 2002.

VII.

Finally, MSC asserts that Complaint Counsel has improperly designated each page of its responses to
interrogatories as "Restricted Confidential, Attorney Eyes Only." Documents designated Restricted Confidential,
Attorney Eyes Only may only be disclosed to persons specified in the Amended Protective Order Governing
Discovery, entered in this matter on December 6, 2001 ("Protective Order"). Complaint Counsel asserts that its
designation of its responses as "Restricted Confidential, Attorney Eyes Only," is appropriate because the
information was prepared from a broad range of evidence and information obtained from numerous sources,
including sources considered confidential by the originators of the information.

The Protective Order contemplates that the Restricted Confidential, Attorney Eyes Only designation is a
"particularly restrictive designation ... to be utilized for a limited number of documents." A cursory review of the
Responses reveals that much of the mformatlon designated by Complaint Counsel does not qualify for this higher
standard of confidentiality. Complaint Counsel is hereby ORDERED to review its responses and make a
determination on which, if any of the responses, meet the standards of Paragraph 2(b) of the Protective Order.
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Complaint Counsel shall redesignate its responses as appropriate by February 28, 2002. If MSC is not satisfied
with Complaint Counsel's redesignations, it may follow the procedures in place in the Protective Order for
challenging the designations.

VIIIL

For the above stated reasons, MSC's motion to compel is GRANTED IN PART and DENIED IN PART.
ORDERED:

D. Michael Chappell

Administrative Law Judge

FTC

END OF DOCUMENT
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