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Respondents.

COMPLAINT COUNSEL'S MOTION FOR PROTECTIVE ORDER TO LIMIT
RESPONDENTS' DISCOVERY OR, IN THE ALTERNATIVE, TO CLARIFY
SCHEDULING ORDER
Complaint Counsel moves for a protective order to liinit Respondents' discovery to those
60 intell-ogatoiies, 60 document req~lestsand 60 req~lestsfor admissions discussed during the
initial hearing and to clarify the Sched~~ling
Order as limiting the amo~mtof written discovery
from Respondents to a total of 60 document req~zests,60 interrogatories, and 60 requests for
admission ("written discovery"). Respondents' latest ro~mdsof discovery brings the total
number of their discrete req~leststo approximately 157 requests for admission, 75 doc~ment
reqtlests, and 92 interrogatories.' Tlis amo~mtexceeds the limits contemplated by the Cowts'

' The sheer number and red~mdancyof the Admissions that Respondents have sought in
tlis case demonstrates Respondents' abusive discovery tactics. See Respondents' collective
r interrogatory n~zmbersare
admissions req~lestsattached as Exhibit 1. The total n ~ m b e of
underestimated to the extent that Interrogatory One in the latest rotmd of interrogatories seek
detailed information as to facts, witnesses, and doc~unentsregarding "each response to the
Req~zestsfor Admissions that is other than an unqualified admission." See Interrogatory 1 to
Respondent Dennis Gay's First Set of Interrogatories . As Respondent Gay served 54 Req~~ests

We respectfully req~lestthat the Court
Sched~llingOrder. Respondents oppose this motioi~.~
order an expedited response to this motion in order to avoid fiu-ther discovery disp~ltesand clarify
Complaint Co~tnsel'sobligatioi~s.~
This Co1u-t has the power to issue a protective order whenever such an order is needed to
"protect a party or other person fTom annoyance . . . oppression or ~ u l d ~burden
le
or expense."
R ~ d e3.3 l(d). Complaint Co~tnsel's~mderstandingof the Sched~llingOrder, as informed by the
Initial Hearing, was that "each side" was entitled to 60 of the three types of discovery requests set
forth in the Sched~llingOrder. Complaint Cou~nsel'sinterpretation is reasonable beca~lseto
allow each of the nine Respondents 60 of each type of discovery request, would be truly
oppressive and burdensome in that it could s~lbjectComplaint Co~u~sel
to as many as 540 (9 x
60) of each category of written discovery.
The Sched~llingOrder provides that "[elach party is limited to a total of 60 document
requests, 60 interrogatories, and 60 req~lestsfor admissions" and that "additional discovery may
be permitted only for good cause upon application to and approval by the Administrative Law
Judge." Sched~llingOrder at 7 6. The draft scheduling order provided to the parties allowed for
only 50 of each type of discovery request. At the initial hearing Respondents' Counsel requested

for Admissions, this specification alone may constitute dozens of interrogatories. See
Respondent Dennis Gay's First Set of Requests For Admissions (Gay Admissions attached in
Exhibit 1, Gay Interrogatories attached as Exhibit 2).
Although we attempted to seek Respondents' agreement to sched~llea brief status
conference on this issue, Respondents declined and invited us to file the instant motion. We left
a message with Respondent Friedlander to discuss this motion, however, we did not receive a
response from him prior to the filing of this motion.
Complaint Counsel's responses to Respondents' latest round of discovery are d ~ l eon
November 16"'.

75 requests per side.
Mindful that a sched~llingorder allowing 75 requests (as requested by Mr. Feldrnan)
would result in Complaint Co~mselbeing "mowed ~mder"by written discovery, Complaint
Co~mselobjected to Mr. Feldman's proposal. F~lrther,Complaint Counsel sought clarification as
to whether "each" Respondent would be entitled to 50 requests ~mderthe Co~lrt'soriginally
proposed order. The following excerpt is pertinent:
JUDGE McGUIRE: What are you seeking?
MR. FELDMAN: I was going to say 75.
JUDGE McGUIRE: Ms. Kapin any objection?
honor, I have concerns about that. First of all, they have all
MS. KAPIN: YOLK
Honor, do they each
those respondents. I'm not sure - and I would ask you, YOLIT
have 50? If that is the case, it seems to me they have a lot of doc~unentrequests in
their quiver.
JUDGE McGUIRE: That's going to be a problem.

MR. FELDMAN: I actually was interpreting this to mean that you were giving us
the sides.
JUDGE McGUIRE: Yes, and that's how this order is ir~tended.~
This discussion is instructive for many reasons. First, it contains Respondents' counsel's
acknowledgment that he, limself, shared Complaint Co~~nsel's
interpretation that the draft order

The entire discussion on this issue is attached as Exhibit 3. The ensuing dialogue
addressed Respondents' conceins that each of the individual Respondents be able to propound its
discovery and Complaint Co~msel'sconcerns that an avalanche of discovery would interfere with
its efforts to focus on the "nuts and bolts of this case." Tr. at p. 29-31.

applied to each side, not each individ~lalparty. Second, it reflects the concern that nm-away
discovery could potentially "be a problem" and notes that "the rules have been interpreted in the
past to confine it to that number per side." Tr. At 30.
Counsel's prediction that discovery could become a problem has been more than realized
in this case. Respondents have issued multiple sets of irrelevant and ~md~lly
burdensome
discovery req~lestsand followed up their requests with time-cons~lmingdiscovery discussions
and motions to compel. Respondents now, even after the discussion referenced above, take the
position that each individtlal Respondent is entitled to 60 document requests, 60 interrogatories,
and 60 req~lestsfor admission. With today's November 8thdeadline for written discovery,
Complaint Co~mselco~zldface even more discovery requests by that date (nine respondents each
issuing their alleged entitlement to 60 doc~lmentreq~lests,60 admissions, and 60 interrogatories)
in addition to the excessive requests already issued. Complaint Co~mseldoes not agree with
Respondents that the Co~zrt'sSched~~ling
Order allows such an avalanche and requests
clarification as soon as possible in order to avoid further discovery disputes and avoid diverting
further resources away from Complaint Co~msel'sprosec~ltionof the key issues in this matter.
Complaint Counsel anticipates that Respondents will argue that it is taking an
inconsistent position regarding its own discovery req~lests.This is not the case. Complaint
Counsel named six corporations and three individuals in its Complaint, alleging that
Respondents collectively "operated a common enterprise business enterprise while engaging in
the deceptive acts and practices" set forth in the Complaint. Complaint at 7 9. Consistent with
this theory, and mindfill that Respondentsyweb of companies enables them to scatter pertinent
information abo~ltthe Challenged Products and advertisements among their many different

entities, Complaint Counsel have issued identical sets of discovery to all Respondents.
F~u-thermore,as Complaint Co~mselserves copies of its discoveiy responses to each Respondent,
all Respondents benefit from the information provided.
Issuing identical discovery to all Respondents is a far cry from Respondents' practice
which has been to issue separate and numerous requests from the many Respondents (e.g.,
interrogatories from both Basic Research and A.G. Waterhouse, and Gay and Mowrey and
Friedlander; Admissions from Basic Research and Mowrey and Gay and Friedlander).
Respondents' discovery, unfettered by concerns about n~unberlimits, is often repetitive and
unreasonable. For example, Respondent Mowrey recently issued req~~ests
for admissions. These
admissions contained numerous repetitive questions regarding the Commission's guidance on
professional expertise (see Requests 1-6), what n~unberof subjects a study must include to
constitmte a "competent and reliable scientific evidence" (see Requests 20-29) and the length of
time over which a study must be conducted in order to to constitute a "competent and reliable
and ending with
scientific evidence" (see Requests 3 1-34). Exhibit 1. Starting with 6 s~~bjects,
103 subjects, Respondent Mowrey issued 10 separate admissions on the n~lmber-of-s~~bjects
topic
alone. Respondent Basic Research has engaged in similar tactics issuing 12 Requests for
Admissions on the topic of whether the Commission engages in the "pre-screening" of
advertisements (see Requests 10-21 at Exhibit 1). Respondents' repetitive discovery emphasizes
the need for an order limiting Respondents to the original 60 requests for their side.

The burden of discovery upon Respondents has been minimized beca~lseRespondents
have responded to discovery collectively. Respondents behave collectively when in their interest
(i.e., to respond to discovery) and separately when in their interest (i.e., to issue discovery).
Respondents apparently have a joint defense agreement in practice, if not in fact. Their collective
efforts have resulted in a carefi~llycoordinated response to issuing and responding to discovery.
For example, the six corporate Respondents collectively responded to Complaint Co~msel'sFirst
Set of Interrogatories. In addition, despite doc~mentreq~zestsissued to all Respondents, only two
Respondents, Basic Research and Ban, have actually produced doc~ments. Indeed, in their latest
responses to our discovery, the corporate and individ~lalRespondents collectively submitted one
doc~ment.See Response to Complaint Counsel's Second Set of Interrogatories and Response to
Complaint Counsel's Third Request for Production of D o c u m e n t a ~Materials and Tangible
Things (both attached as Exhibit 4). These responses demonstrate that both the individuals and
the corporate Respondents generally view Complaint Counsel's discovery essentially as requests
aimed at one collective entity. As a result, it would be neither inconsistent nor unreasonable to
limit Respondents' discovery in this matter.
Respondents' latest discovery responses demonstrate the need for prompt clarification of
the Scheduling Order as these s~zbmissionslack any information responsive to Complaint
Co~msel'srequests. See Exhibit 4. Complaint Co~mselpreviously issued 10 interrogatories to
each Respondent and Respondents had not objected to the proper numbering of these
interrogatories. Nevertheless, Respondents now assert the untenable argument that Complaint
Co~mselhad exceeded its allotted interrogatories (i.e., that our ten interrogatories actually
amo~zntedto 58). Especially egregious, Respondents failed to provide a single s~zbstantive

answer to any of the interrogatories propo~nded;their response consists entirely of objections.
Respondents' discovery tactics are ~mreasonableand inconsistent with the discussion
regarding the Scheduling Order that took place d ~ r i n gthe Initial Hearing. Respondents have
la~nchedan avalanche of irrelevant and repetitive requests and refilsed to provide information
responsive to Complaint Co~msel'sdiscovery. As a result, we respectfi~llyurge the Co~11-t
to
issue a Protective Order limiting the amount of discovery requests to 60 of each type of discovery
req~lestper side, or in the alternative to issue an order clarifymg the parties' discovery
obligations.
Respectfillly submitted,
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The Honorable Stephen J. McGuire
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by first class mail to the following persons:

Stephen E. Nagin
Nagin Gallop Figuerdo P.A.
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20 1 S. Biscayne Blvd., 1 9 F1.
~
Miami, FL 33 131-4332
(305) 358-5001
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Respondents.

RESPONDENT DENNIS GAY'S FIRST SET OF REQUESTS FOR ADMISSIONS

Respondent Dennis Gay, by and through his undersigned counsel and pursuant to 16 CFR
93.32, hereby requests that the Federal Trade Commission respond to the following Requests for
Admissions.
DEFINITIONS

Notwithstanding any definition below, each word, term, or phrase used in these Requests is
intended to have the broadest meaning pennitted under the Federal Trade Commission's Rules of
Practice.

1.

"FTC," cLyou,"and "your" shall mean the Federal Trade Commission, its employees,

agents, attorneys,consultants, representatives, officers, and all other persons actingor purporting to
act on its behalf.
2.

"Complaint" shall mean the administrative complaint issued by the Federal Trade

Commission and any amendments to that Complaint, in the above-captioned matter.
3.

"Respondents" shall mean all Respondents, unless otherwise stated.

4.

ccMrGay" shall mean Respondent Dennis Gay.

5.

"Corporate Respondents" shall mean the following Respondents: Basic Research,

LLC, A.G., Waterhouse, U C , Klein-Becker, USA, LLC, Nutrasport, LLC, Sovage Dermalogic
Laboratories, LLC, and BAN, LLC, both individually and collectively as defined in the Complaint,
including all of their operations under any tmde names.
6.

"Advertising Guide" means the FTCYspublication titled "Dietary Supplements: An

Advertising Guide for the Industry.
7.

The phrase "professionals in the relevant area" refers to the phrase ccprofessionalsin

the relevant area" which appears on page 9 of the FTC's Advertising Guide.

8.

"Topical Fat Reduction Study" shall mean the article "Topical Fat Reduction" by

Frank L. Greenway, George A. Bray, and David Heber which appeared in the journal Obesity
Research in 1995.
9.

"Regional Fat Loss Study" shall mean "Regional fat loss fkom the thigh in-obese

women after Adrennergic Modulation," by Dr. Frank L. Greenway and Dr. George A. Bray, which
appeared in the journal Clinical Therapeutics, Vol. 9, No. 6, 1987

10.

"GREENWAY/BRAY/HEBER PUBLISHED STUDIES" shall mean the "Topical

Fat Reduction Study" and "Regional Fat Loss Study."
11.

"First Fiber Study" shall mean "Effect of glucomannan on obese patients: a clinical

study" which appearedin the International Journal of Obesity (1984) and was authored by David E.
Walsh, Vazgen Yaghoubian, and Ali Behforooz.
12.

"Second Fiber Study" shall mean ccUsefulness of highly purified extract of

Proteinophallus rivieri fibers in childhood obesity," by Livieri C., Novazi F., and Lorini R., which
appeared in the journal Ped. Med. Chir. in 1992.
13.

"Ephedrine Study" shall mean "Comparison of EphedrineKaffeine Combination and

Dexfenfluramine in the Treatment of Obesity. A Double-Blind Multi-Centre Trial in General
Practice," which appeared in theInternationa1Journal of Obesity(l994) 18,99 - 103by Leif Breum,
et al.
14.

The "Garvey case" shall meanFederal Trade Commission v. Gawey, 383 F.3d 891

(9th Cir. 2004).
15.

"Garvey" shall mean Steven Patrick Garvey, one of the Defendants-Appellees in the

Garvey case.

INSTRUCTIONS
The Requests for Admissions ("Requests"), as separately set forth below, shall be admitted
unless, within ten (10) days after service of these Requests, a sworn written answer or objection
addressed to the Requests is served upon Mr. Gay and filed with the Secretary. Answers shall
specifically deny the Request or set forth in detail the reasons why the Request cannot truthfully be

admitted or denied. A denial shall fairly meet the substance ofthe Request, and when good faith
requires that party to qualify its answer or deny only a part of the Request, so much of it as is true
shall be specified, and the remainder shall be qualified or denied. Lack of information or knowledge
shall not be given as a reason for failure to admit or deny unless a reasonable inquiry that the
information known to or readily obtainable is insufficient to enable an admission or denial. If it is
believed that a Request presents a genuine issue for trial, the Request maynot, on that ground alone,
be objected to; the Request may either be denied, or the reasons why the Request cannot be admitted
or denied set forth.
REQUESTS FOR ADMISSIONS

1.

Admit that the advertisementsfor Dermalin-APg, Cutting Gel, and Tummy Flattening

Gel referenced in the Complaint contain caveats (the "Caveats") representing that exercise or a
decrease in caloric intake is essential in order to achieve any reduction in fat.
2.

Admit that the Caveats would be material to a reasonable purchaser of Dermalin-

APg Cutting Gel, and Tummy Flattening Gel.
3.

Admit that, taken as a whole, and considering the Caveats, the advertisements for

Dennalin-APg, Cutting Gel, and Tummy Flattening Gel referenced in the Complaint do not claim
that these products bythemselves cause rapid and visibly obvious fat loss to the areas of the body
to which they are applied.

4.

.

Admit that, Dr. Greenway, Dr. Bray, and Dr. Heber all are L~rofessionals
in the

relevant area" of weight loss and fat reduction using topical aminophylline compounds.
5.

Admit that Dennis Gay could reasonably rely on representations made in the

GREENWAYJBRAYJHEBER PUBLISHED STUDIES.

6.

Admit that the GREENWAYIBRAYIHEBER PUBUSHED STUDIES provide a

reasonable basis to substantiate a representation that when aminophylline is applied in the manner
described in the GREENWAY/BRAY/KEBER PUBLISHED STUDIES, it causes a rapid fat, and
visibly obvious loss in women's thi&s.

7.

Admit that the Topical Fat Reduction Study involved a series of clinical trials using

one thigh as a double-blind control.

8.

Admit that the five subjects treated with arninophylline in the third clinical trial in

the Topical Fat Reduction Study all lost weight and lost on average 1.5 centimeterj more girth onthe treated thigh than on the control thigh.

9.

Admit that the average loss of girth in the third clinical trial in the Topical Fat

Reduction Study would be visible to the naked eye.

10.

Admit that the fourth clinical trial in the Topical Fat Reduction Study was double

blinded, counter balanced, and a clinical study.
11.

Admit the subjects in the fourth clinical trial in the Topical Fat Reduction Study lost

more girth in the thigh treated with aminophylline than the control thigh.
12.

Admit that the average loss of girth in the fourth clinical trial in the Topical Fat

Reduction Study would be visible to the naked eye.
13.

Admit that the weight of the subjects in the fourth clinical trial in the Topical Fat

Reduction Study declined by an average of 3.3 kilograms.
14.

Admit that the fifth clinicaltrial in the Topical Fat Red~~ction
Study tested the efficacy

of a 2% concentration of aminophylline.

15.

Admit that the subjects in the fifth clinical trial in the Topical Fat Reduction Study

were placed on no specific diet.
16.

Admit that the fifth clinical trial in the Topical Fat Reduction Study was double

blinded and conducted in a counter-balanced fashion.
17.

Admit that 10 of the 11 subjects who completed the fifth clinical trial in the Topical

Fat Reduction Study lost more girth on the thigh treated with aminophylline than on the controlled
thigh.
18.

Admit that the average loss of girth reported in the fifth clinical trial in the Topical

Fat Reduction Study would be visible to the naked eye.
19.

Admit that the fifth clinical trial in the Topical Fat Reduction Study was a "clinical

study" or "clinical trial."
20.

Admit that the subjects inthe sixth clinical trial in the Topical Fat Reduction Study

were treated with 0.5% aminophylline.
21.

Admit that the sixth clinical trial in the Topical Fat Reduction Study included six

women who had one thigh treated with aminophylline and the other thigh treated with a control in
a double-blind fashion.
22.

Admit that the Topical Fat Reduction Study represents that the sixth clinical trial was

a "clinical trial."

23.

Admit that in the sixth clinical trial inthe Topical Fat Reduction Studyall 12 subjects

lost more girth on the treated thigh than on the control thigh at the end of the five week study.
24.

Admit that the average loss of girth reported in the sixth clinical trial in the Topical

Fat Reduction Study would be visible to the naked eye.

25.

Admit that, in the concluding statement in the Topical Fat Reduction study, the

authors reported "now there is an effective method to achieve local fat reduction topically."
26.

Admit that the authors of the Regional Fat Loss Studywere medical doctors.

27.

Admit that all the trials in the Regional Fat Loss Study involved women subject$who

were more than 20% above their desirable body weight.

28.

Admit that all the trials in the Regional Fat Loss Study employed a double-blind

29.

Admit that all the trials in the Regional Fat Loss Studywere clinical trials.

30.

Admit that in one of the trials in the Regional Fat Loss Study, aminopylline was

design.

applied to human subjects.

3 1.

Admit that the Regional Fat Loss Study represented that all subjects who completed

four weeks of treatment with arninophylline lost weight.
32.

Admit that the Regional Fat Loss Study represented that all five subjects who

completedthe four weeks of treatment with aminophyllinelost a mean of 1.5centimeters more girth
in a thigh treated with aminophylline as compared to the subject's control thigh.

33.

Admit that the Regional Fat Loss Study concluded that all the clinical studies

described thereiri, including the study involving aminophylline, demonstrate that local fat can be
reduced with topical treatments both safely and effectively.

34.

Admit that the the Regional Fat Loss Studyrepresented that thigh fat ismore difficult

to mobilize than abdominal fat.
35.

Admit that the First Fiber Study was an eight- week, double-bl ind clinical study.

36.

Admit that the First Fiber Study's objective was to determine the effect of

gluconomman as a weight reduction aid in obese patients.
37.

Admit that the First Fiber Study involved 20 obese subjects.

38.

Admit that the subjects in the First Fiber Study lost an average of 5.5 lbs. at the end

of eight weeks.
39.

Admit that the Second Fiber Study was a clinical study involving children.

40.

Admit that the Second Fiber Study reported that the 23 children who had regularly

taken the P. Rivieri capsules showed a drop in "excess body weight" fiom 5 1% to 4 1%.
41.

Admit that the Ephedrine Study was a double-blind clinical study.

42.

Admit that the subjects in the Ephedrine Study lost anaverage of 8.3 kilograms.

43.

Admit that one subgroup of subjects in the Ephedrine Study, consisting of

significantlyobese subjects, lost an average of 9 kilograms.
44.

Admit that in the context of substantiation claims in cases involving nutraceutical

weight loss products, the FTC has not published or otherwise publicly identified any specific,
objective threshold level of science against which the reasonableness of one's reliance may be
measured.
45.

With respect to the repeated assertions by the FTC in the instant Complaint that

Respondents "did not possess and rely upon a reasonable basis that substantiated the
representations," admit that the FTC has not published or otherwise publicly identified any
guidelinesor standards that describe, define or even discuss the objective threshold science necessary
for one's reliance to be "reasonable" in cases involving nutraceutical weight loss products.

46.

Admit that the FTC has not adopted, published or otherwise publicly identified any

objective standard to which a developer, manufacturer, marketer or seller contemplating
substantiation claims in the context of nutraceutical weight loss products can look for guidance
concerning the threshold level of science that must be satisfied in order for its reliance thereon to be
"reasonable," as that terms is used by the FTC in its Complaint in this case.

47.

Admit that there exists no objective FTC standard to which a developer,

manufacturer, marketer or seller contemplating substantiation claims in the context of nutraceutical
weight loss products can look for guidance concerning the threshold level of science that must be
satisfied in order for its reliance thereon to be "reasonable," as that term is used by the FTC in its
Complaint in this case.

48.

Adinit that there exists no objective FTC standard against which a judge andlorjury

may measure whether a developer, manufacturer, marketer or seller that has made substantiation
claims in the context of nutraceutical weight loss products satisfied the threshold level of science
necessary for its reliance thereon to be "reasonable," as that term is used by the FTC in its Complaint
in this case.
49.

Admit that the amount of substantiationfor the Advertisements equals or exceeds the

amount of substantiation deemed adequate in the Garvey case.
50.

Admit that Garvey relied partly upon booklets ("Booklets") produced by the

manufacturer of "Fat Trapper" and "Exercise in A Bottle" to substantiate the representationshe made
in the advertisements that were the subject of the Garvey case.

5 1.

Admit that the Garvey case noted that the booklet for "Exercise in A Bottle" pointed

to findings that the active ingredient (pyruvate) of "Exercise in A Bottle" reduced fat accumulation
in rats and pigs.
52.

Admitthat Garveycasenoted that the booklet for "Fat Trapper" did not evenmention

the active ingredient of Fat Trapper (chitosan).
53.

Admit that apersonys reliance on the Topical Fat Reduction Study, Regional Fat Loss

Study, GREEWAYIBRAYIHEBER PUBLISHED STUDIES, First Fiber Study, SecondFiberStudy,
or the Ephedrine Study as substantiation for the Advertisements would be at least as reasonable as
Garvey's reliance on the Booklets as substantiation for the advertisementsthat were the subject of
the Garvey case.
54.

Admit that if it desired to do so, the FTC is capable of adopting and publishing,

through its rule making, policy decisions or otherwise, objective standard concerning the level,
degree, quality or quantity of proof necessary for a test, analysis, research, study or other evidence
to qualify as "competent and reliable scientific evidence," as that term is used by the FTC in the
instant Complaint.
DATED this 2gthday of October, 2004.
BURBIDGE & MITCHELL

\s\
Andrew J. Dymek

P:\KWisncr\4ndg\B,1slc E L . ~ . j r J t PldsYiny Rcqucsts for Admisions.wpd

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was provided to the following
parties on the 29'h day of October, 2004 as follows:
One (1) copy via e-mail to Commission Complaint Counsel, Laureen Kapin, Joshua
(1)
S. Millard, and Laura Schneider, all care of lka~in@,ftc.~ov,
jmillard@,fic.nov, irichardson@.?ftc.~ov,
and lschneider@,i),ftc.~ov
with one (1) paper courtesy copy via U.S. Postal Serviceto Laureen Kapin,
Bureau of Consumer Protection, Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania
Avenue, N.W., Washington, D.C. 20580;
(2)

One (1) copy via United States Postal Service to Stephen Nagin, Esq. Nagin Gallop

& Figueredo, 3225 Aviation Avenue, Suite 30 1, Miami, Florida 33 131.

One (1) copy via United States Postal Service to Ronald F. Price, Peters Scofield
(3)
Price, 3 10 Broadway Centre, 111 East Broadway, Salt Lake City, UT 84111, counsel for Dr.
Mowrey.
(4)
One (1) copy via United States Postal Service to Jeffrey D. Feldman
FELDMANGALE, P.A., Miami Center - 19'hFloor 201 S. Biscayne Blvd., Miami, Florida 33 131,
Counsel for Respondents, A.G. Waterhouse, L.L.C., IUein-Becker, L.L.C. Nutrasport, L.LC.,
Sovage, Dennalogic Labolatories, LLC., and BAN, L.L.C.
One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742 West
Harold Gatty Drive, Salt Lake City, Utah 841 11,pro se

\s\
Kathy Wisner

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
OPPICE OF ADMINISTRATIVE LAW JUDGES

Irz the Matter of
BASIC RESEARCH, L.L.C,
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RESPONDENT DANIEL 6.MOWREY'S FIRST REQUEST FOR ADMISSIONS

Respondent Daniel B. Mowrey, through his undersigned counsel and pursuant to 1 6 CFR
53.32 hereby requests that the Federal Trade Commission admit the following within fifteen (15)

days.of service hereof.

Notwithstanding any defmition below, each word, term, or phase used in these
Interrogatories is intended to have the broadest meaning permitted under the Federal Trade
~ o m i s s i ' o n ' Rule
s
of Practice.
1.

'TTC," "you," and c c ~ ~shall
w " mean. the Federal Trade Copmission, its

employees, agents, attorneys, consultaqts, representatives, officers, and all other persons acting
or purporting to act on its behalf.
2.

"Complaintyyshall mean the administrative complaint issued by tile Federal Trade

Commission and any amendments to that Complaint, in the above-captioned matter.
3.

cLRespondents"shall mean all Respondents, unless otherwise stated.

4.

"Dr. Mowrey'9hall mean Respondent Daniel B. Mowrey.

5.

"Corporate Respondents" shall mean the following Respondents: Basic Research,

LLC, A.G. Waterliouse, LLC, Kleid3eclcer, usa, LLC, Nutrasport, LLC, Savage Dermalogic
Laljoratories, LLC and BAN, LLC, bofh individually and collectively as defined in the
Complaint, including ail of their operations under any trade names.
6.

Y

"Advertising Guide" means the FTC's publication titled "Dietary Supplements:

An Adveitising Guide for the Industry."
7.

The phrase "expertise of professionals in h e relevant area7' refers to the phrase

"expertise of professionals in the relevant areayywhich appears on page 9 of the FTCls
Adveltising Guide.

INSTRUCTIONS
The Requests for Admissions, as separately set forth below, shall be admitted uuless,

withhi fifteen (15) days after service, a sworn witten answer or objection addressed to the
Requests is sewed upon Dr. Mowrey and filed with the Secretary. Answers sliall'specifically
deny the Request or set forth in detail the reasons why the Request cannot Iruthhlly be admitted
or denied. A denial shall fairly meet the substance of the Request, and when good faith requires
that a party qualrfy its answer or,deny only a part of the Request, so much of it as is true shall be
specified, and the remainder shall be qualified or denied. Lack of inforpation or lcnowledge
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shall not be given as a reason for failure to admit or deny unless a reasonable inquiry that the
information known to or readily obtainable in insufficient to enable an admission or denial. If it
is believed that a Request presents a genuine issue for trial, the Request may not, on that growd
alone, be objected to; the Request may eitber be denied, or the reasons why the Request cannot
be admitted or denied set f o f i .

REQUESTS *FORADMISSIONS
1.

Admit that, with respect to the phrase ''expertise of professionals in the relevant

.' area" which appears in the Advertising Guide, and as that phase is applied to cases involving

nutraceutical weight loss products, the FTC has not established any specific threshold level of
expertise, credentials, experience or background a person must possess in order to be qualified as
a ccpsofes~ional
in the relevant area."
2.

Admit that, with respect to the phase "expertise of professionals in the relevant

area" which appeas in the Advertising Guide, and as that phase is applied to cases involving
nutraceutical weight logs products, the FTC ha; not publislkd or otherwise publicly iden&ed

any specific tlresl~oldlevel of expertise, credentials, experience or background a person must
possess in order to be qualified as a "professional in the relevant area."
3.

Admit that, with respect to the phase "expertise of professionals in the relevant

areaa' which appears in the Advertising Guide, and as that phrase is applied to cases involving
nutraceutical weight loss products, the FTC has not published any specific guidelines which
describe, identify or set forth the level of expertise, credentials, experience or background a
person rnust possess in order to be qualified as a "professional in the relevant area."

4.

Admit that, with respect to the phase "expertise of professionals in the relevant
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area" which appears in the Advertising Guide, and as that phrase is applied to this case, the FTC
has not. estgblished any specifie threshold level .of' expertise, credentials, experience or
background a person must possess in order to be qualified as a "professional iq the relevant
area;?
5.

Admit that, wit11 respect to the phrase ','expertise of professionals in the relevant

area" which appears in the Advertising Guide, and as that phrase is applied to this case, the FTC
.

.

has not published or otherwise publicly identified m y specific tlxeshold level of expertise,
credentials, experience or background a person must possess in order to be qualified as a
"professional in the relevant area."
6.

Admit that, with respect to the phase "expertise of professionals in the relevant

area" which appears in the Advertising Guide, and as that phrase is applied to this case, the FTC
has not published any specific guidelines which describe, identify or set forth the level of
expertise, credentials, experience or background a person must possess in order to be qualified as
a "professional in the relevant area."
7.

Admit that, with respect to the phrase "expertise of professionals in the relevant

area" which appears in the Advertising Guide, and as that phrase is applied to thishis' case, Dr.
Mowrey is a professional

8.

the relev&t area."

Admit that Dr. Mowrey is qualified to d e t e h e whether a scientific study is.

competed and reliable scientific evidence.
9.

Admit that the FTC has not defined the phrase "expertise of professionals in the

relevant area," as that phase is applied to cases involving nutraceutical weight loss products, as
requiring that a person possess any specific level of expertise, credentials, experience or
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baclcground 'in order to be qualified as a "professional in the televant area."
10.

.

.

Admit &at the FTC has not defined the phase "expertise of professionals in the

relevant area," as that phrase is applied to $is case, as requiring that a person possess any
specific level of expertise, credentials, experience or background in order to be qualified as a
,

ccprofessionalin the ,relevant
.
area."
11.

Admit that the FTC must defer to fie opinions of ccprofessionalsin the relevant

area" in order for the FTC to determine whether a scientific study constitutes competent and
reliable scientific evidence upon which a company cah base product efficacy claims.
12.

Admit that a person who is not a medical doctor can be a "professional in the

relevant area," as that phrase is used in the FTC's Advertising Guide, for purposes of
determining whether a scientific study is competent and reliable scientific evidence.
13.

Admit that a person who holds a PliD. in psychology can be a c'professional in

the relevant area," as that phase is used in the FTC's Advertising Guide, for purposes of
determining whether a scientific study is competent and reliable scientific evidence.
14.

Admit that Dr. Mowrey did not 'disseminate any, of the advertisements referenced.

inthe Complaint.
15.

.

.

Admit that Dr. Mowrey did not cause of the advertisements reference'd in the

Complaint to be disseminated.

16.

Admit that Dr. Mowrey did not control 'any of the Corporate Respondents at the

h e the advertisements referenced in the Complaint were disseminated.
17.

Admit that Dr. Mowrey did not have the authority to control any of the Corporate

Respondents at the time the advertisements referenced in the Complaint were disseminated.

Docket No. 93 18

18.

Adinit that a scientific study can constitute competent and reliable scientific

evidence even if the study contains errors or mistakes, or is otherwise not a "perfect" study.
I

19.

Admit that the PTC has not published or otherwise disseminated any specific

guidelines and/or rqles as to how many persons must participate in a scientific study in order for
the study to constitute competent and reliable scientific evidence upon which a company can
base prodvct efficacy daims for a neutraceutical weight loss product.
20.

Admit that a scientific study w&ch has 6 subjects can constitute competent and

reliable scientific evidence upon which a company can base product efficacy claims for a
nutraceutical weight loss product.
21.

Admit that a scientific study which has 10 subjects can constitute competent and

I

reliable scientific evidence upon which a company can base product efficacy claims for a
nutraceutical weight loss
22.

Admit that a scientific study which has 16 subjects can constitute competent and

reliable scientific evidence upon which a company can base product efficacy claims for a
nutraceutical weight loss piodud.
23.

Admit that si scientific study which has 18 subjects can constitute competent and

reliable scientific evidence upon which a colppany can base product efficacy claims for a
nutraceuticaJ. weiglit loss product.
24.

Admit that a scientific study which has 20 subjects can constitute competent and

reliable scientific evidence upoil which a company can base product efficacy claims for a
nutraceutical weight loss product.
25.

Admit that a scientific study which has 24 subjects can constitute competent and
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reliable scientific .evidence upon which a company can base product efficacy claims for a
nubaceutical weight loss product.
26.

Admit that a scientific study which has 30 subjects can constitute competent and

reliable scientific evidence upon which a company can base product 'efficacy claims for a
nutxaceutical weight loss product.
27.

Admit that a scientific study which has 53 subjects can constitute competent and

reliable scientific evidence upon which a company can base product efficacy claims for a
nutraceutical weight loss product.
28.

' ~ d m ithat
t a scientific study which has 76 subjects can constitute competent and

reliable scientific evidence upon which a company can base product efficacy claims for a
nutraceutical weight loss product.
29.

Admit that a scientific study which has 103 subjects can constitute competent and

reliable scientific evidence upon which. a company can base product efficacy claims for a
nutraceutical weight loss product.
30.

Admit that the FTC has not published or otherwise disse~natedany specific

guidelines andlor rules as to over what length of time a soientific study must be conducted in
order for the study to constitute competent and reliable scientific evidence upon which a
company can base product efficacy claims for a nutraceutical weight loss product.
31.

Admit that a scientific s&dy conducted over a period of 6 weeks can constitute

competent and reliable scientific evidence upon which a company can base product efficacy
claims for a nutraceutical weight loss product.
32.

Admit that a scientific study conducted over a period of 8 weeks can constitute
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compelenl and reliable scientific evidence upon which a company can base product efficacy
claims for a ilutraceutical weight loss product.
33.

Admit @at a scientific study conducted over a period of 12 weeks can constitute

competent and reliable scientific evidence upon wzch a company can base product efficacy
claims for a ~utraceuticalweight loss produpt.
34.

Admit that a scientific study conducted .over a period of 6 months can constibte

competent and reliable scientific evidence upon which a company can base product efficacy
claims for a nutraceutical weight loss product.
Dated 6 October 2004.

Ronald F. Price
PETERSSCOFIELDPRICE
A PROF~SIONAL
CORPORATION
340 Broadway Centre
111 East Broadway
Salt Lake City, Utah 84111
Telephone: (801) 322-2002
Facsimile: (801) 322-2003
E-mail: rfi~@,psplawyers
.corn
Counsel for Respondent Daniel B. Mowrey
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CERTIFICATE OF SERVICE

I HEREBY CER Y that a true and correct copy of the foregoing was provided to the
following parties ibis
day of October, 2004 as follows:

F

One. (1) copy via e-mail attachment in dob be' ".&If"' format to Commission
(1)
Complaint Counsel, Laureen Kapin, Joshua B. Millard, and Laura Sclmeider, all care of
ka11inlii),ftc.gov, irnillard@,ftc.aov; rricl~asdso~~~ftc~gov;
1sclmeider~fic.govwith one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N. W., Washington, D.C.,
20580;
One (1) copy via United States Postal Service to Stephen Nagin, Esq., Nagin
(2)
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33 131.
One (1) copy via United States Postal Service to Richard Burbidge, Esq.,
(3)
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & mchell, 215 South State
Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.
One (1) copy via United States Postal Service to Jeffrey D. Feld~nanFELDWGALE, P.A.
(4)
Miami Center - 19th Floor 201 S. Biscayne Boulevard, Miami, FL 3313 1, Counsel for Respondents A. G.
Waterhouse, L.L. C., Klein-Becler, L.L. C., Nutrasport, L.L. C., Sovage, Dermalogic Laboratories, L.L.
C., and BAN, L.L. C.
One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742
(5)
West Harold Gatty Drive, Salt Lake City, Utah 8411

.
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UMTED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMCSSION
OPFICE OP ADMIMSTRATNE LAW JUDGES

1

1

In the Matter of
BASIC RESEARCH, L.L.C,
A.G. WATERHOUSE, L.L.C.,
IUEIN-BECKER USA, L.L.C.,
NUTRASPORT, L.L.C.,
SOVAGE D E W O G I C LABORATORIES, L.L.C.,
d/b/a BASIC RESEARCH, L.L.C.,
OLD BASIC WSEAFXI., L.L.C.,
BASIC RJZSEARCH, A.G. WATERHOUSE,
BAN, L.L.C.,
d/b/a ICLEIN-BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,
DENNIS GAY,
DANIEL B. MO'WICEY,
d/b/a AMERICAN PHYTOTHERAPY RESEARCH
LABORATORY, and
MITCHEJLL K. FRIEDLANDER
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Respondents.

BASIC IXESEARCH, LLC'S FIRST REOUEST FOR ADMISSIONS
Respondent, Basic Researcl~,LLC, by and through its undersigned counsel and pursuant
to 16 CFR 03.32 hereby requests that the Federal Trade Commission admit the following within

fifteen (15) days of service hereof.
DE~rNITIONS
1.

"Corrrmission" or "FTC" shall mean the Federal Trade Commission, its

employees, agents, attorneys, consultauts, ~epresentatiives,officers, and all other persons acting
or pmyortiug to act on its behalf.
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2.

"Slaff Counsel" shall mean any altomey(s) employed by the Federal Trade

Cormnission, excluding the Commissioners, including without limitation Complaint Counsel in
the above-captioned matter.
3.

"Complaint" s M l mean the administrative complaint issued by the Federal Trade

Commission and any m e n b e n t s to that Complaint, in fhe above-captioned matter.
4.

"Challenged Products" shall mean each product referred to in the Complaint,

including: DenValin-APg, Cutting Gel, Twnmy Flattening Gel, Leptropi-in, h o r e x , and
PediaLean, both individually and collectively.

5.

"Challenged Advertisements" shall mean the advertising, both individually and

collectively, for the Challenged.Productsreferred to in the Complaint.
6.

"Challenged Claims" shall mean the claims, both express ma implied, appearing

in the Challenged Advertisements and referred to in the Complaint.
7.

"Respondent(s)" shall mean" all Corporate Respondents and all Individual

Respondents, both individually and collec.tively, unless otherwise stated

8.

"Corporate Respondents" shall mean the following Respondents: Basic Research,

LLC, A.G. Waterhouse, LLC, Klein-Beclcer, usa, LLC, Nutrasport, LLC, Savage Demalogic
Laboratories, LLC and BAN, LLC, both individually and collectively as d e k e d in the
Complaint, including all of their operations under any trade names.
9.

"Individual Respondents" shall mean: Respondents Dennis Gay, Daniel B.

Mowey, and Mitchell K. Friedlander, both individually and collectively, unless otherwise stated.
10.

is advertised.

"Efficacy" shall mean the ability of the product to achieve the results for which it
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11.

"Safety" shall mean the ability of the product to be used without risk or adverse

health consequences for t h e user.
12.

"Operating Manual" means the Federal Trade C o d s s i o n Operating Manual.

D?TSTRUCTIONS
The Requests for Admissions, as separately set forth below, shall be admitted uuless,

within Sifteen (15) days after service, a sworn written answer or objection addressed to the
Requests is served upon Basic Research, LLC aud iiled with the Secretary. Answers shall
specifically deny the Request or set fo$h in detail the reasons why the Request cannot trufllfully
be admitted or denied. A denial shall fairly meet tlze substance of the Request, and when good

faith requires that a party qualify its answer or deny only a part of the Request, so much of it as is
true shall be specified, and t h e scmainder shall be qualified or denied. Lack of iufomtion or

knowledge shall not be given as a reason for failure to admit or deny unless a reasonable inquiry
that the information known to or readily obtainable in insufficient to enable an admission or

denial. If it is believed that a Request presents a genuine issue for trial, the Request may not, on

that ground alone, be objected to; the Request may either be denied, or the seasons why the
Request caunot be admitted or denied set faith.
REOUESTS FOR ADiWSSIONS
1.

Admit &at the Federal Trade Commission has not conducted any studies

regardiug the Efficacy of .the Challenged Products.
2.

Admit h t the Federal Trade Commission has not conducted consumer m'veys or

other research relating to how reasonable consumers would interpret or understand the
Challenged Advertisements.
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3.
other

Admit that the Fedeial Trade Commission has not conducted consumer surveys or
relating to what types of substantiation reasonable consumers would expect the

Respondents to possess in order to have a reasonable basis for fie Challenged Claims in the
Challenged Advertisements.

4.

Admit that at the t h e the Complaint was filed, the Federd Trade Commission

had no expert opinion as to what express a d o r implied claims were made in the Clmllenged
Adveriisements.

5.

'

Admit that at the time the Complaint was filed, the Federal Trade Commission

had no expert opinion that Respondents lacked a "reasonable basis" fox the Challenged
Advei-tisements.
6.

Admit that at the b e the Complaint was filed, the FederaI Trade Commission

had no expert opinion to support the allegations in paragraphs 24, 26, 32, and 41 of tihe
Complaint.

7.

Admit that the interpretation of Challenged Advertisements used to suppozt the

filing of the Complaint was performed by Staff Counsel for the Federal Trade Commission.
8.

Admit that the term "Rapid" can mean di£€ereitthings to different reasonable

consumers.

II

!I
I
I

i

1

I

i
I

9.

Adrnit that the term "Substantial" can mean different things to difFerent

reasonable consumers,
10.

Admit t h t at the time the Challenged Adverliseme~tswere published, fhe Federal

Trade Commission had no pre-screening protocol for the approval of the Challenged
Advertisements.
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11.

Admit that at the h e the Challenged Advertisements were published, the Federal

Trade Commission had no pre-screening protocol for deteimiuing the adequacy of the
substautiation supporting the claisns made in the Chdlenged Advertisements.
12.

Admit that the Federal Trade Commission will not give advertisers defhitive

answers on the adequacy offheir claim substantiation before advertisements are disseminated.
Admit that 16 C.F.R. 51.1 does not provide a pxe-screening protocol for

13.

advertisers to receive approval of their advertising.
Adnit that advice provided by the Federal Trade Commission under 16 C.F.R.

14.

$ I. 1 is not binding 01.1the Federal Trade Cornmission.

15.

Admit that the Federal Trade Commission is under no obligation to issue waning

letters if it changes its position regarding advice previously provided under 16 C.F.R.$1.1.
Admit that in 2000, the Federal Trade Commission received a petition to adopt a

16.

rule for the pre-screening of dietary supplement advertisements.

17.

Admit that in 2000, the Federal Trade Commission denied a petition to adopt a

rule for the pre-screening of dietary supplement advertisements.
18.

.

Admit that in 2000, the Federal Trade Commission denied a petition to adopt a

rule for pre-screening of dietary supplement advertisements because it was impracticab1e.

19.

Admit that the Federal Trade Commission, at one time, had a pre-screening

protocol for approving advertisementspiior to dissemination.
20.

Admit that the Federal Trade Commission abolished its pse-screening protocol for

approving advertisements plior to dissemination.

21.

Admit that the Federal Trade Colnmission would pre-screen Respondents'

advertisements in the event that a cease and desist order is issued against them.
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22.

Admit &at the Federal Trade Commission defines, ~LI each case, the substautiation

needed to constitute a reasonable basis for the Challenged Advertising.
23.

Admit that in the case of specific establishment claims, tile only substantiation

required of the advertiser is the substantiation specifically referenced by the advertiser in the
advertisement.
24.

Admit that what constitutes a "reasonable basis" changes fi-om case to case.

25.

Admit that the Federal Trade Commission coordinated the filing of the Complaint

with the Congressional hearings held on June 16, 2004 before the Committee on Energy and
Commerce, Subcommittee on Oversight and Investigations, United States House of
Representatives ("the Hearings").
26.

Admit that the Federal Trade Commission was asked by Congressional

representatives to delay filing of the Complaint until the col~~mencement
of the Hearings.
27.

Admit that J. Howard BeaIes ILIis not a medical doctor.

28.

Admit that at the Hearings J. Howard Beales 111was addressed as "Dr. Beales."

29.

Admit that at the Hearings, when addressed as "Dr. Beales," Dr. Beales did not

correct any member of Congress t h t he was not a medical doctor.

30.

Admit that Dr. Wexler is not a medical doctor.

3 1.

Admit that the Federal Trade Commission deems Dr. Wexler to be an expeit on

child obesity.
32.

Admit that at the Hearings Dr. Wexler was addressed as "Dr. Wexler."

33.

Admit that at the Hearings, when addressed as "Dr. Wexler," Dr. Wexler did not

correct any member of Congress that he was not a medical doctor.
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34.

Admit that there is no Federal Trade Commission rule that prohibits a Ph.D. fiom

being referred to as a "doctor."
35.

Admit that the conclusion that Respondents did not possess or rely upon a

reasonable basis that substantiatedthe accused advertising is premised upon the Respondents not

having a specific type and amount of substantiation for its claims.
36.

Admit that the Federal Trade Comcnission's authority is limited to determining

whether the representations made in the CMlenged Advertisements are in accord with the level
of substantiation Respondents possessed.
37.

Admit that it is the Federal Trade Commission's position that "competent and

reliable scientific evidence" can mean different types and amounts of evidence in different cases.
38.

A h i t tbat the Federal Trade Commission has hot defined "competent and

reliable scientific evidence" to require any specific h d s , types or amounts of scient5c studies.
39.

Admit that the Federal Trade C o d s s i o n has not defined "competent and

reliable scientific evidenm"t0 require any specific testing or research protocol or controls.
40.

Admit tbat 'rhe Federal Trade Commission's position is that the state of the

science renders all the representations made in the Challenged Advertisements unsupported.
41.

Admit that it is the Federal Trade Commission's position that claims about the

Sdety and Efficacy of dietary supplements must be substantiated by competent and reliable
scientific evidence.
42.

Adrnit that it is the Federal Trade Cormnission's position that Respondents

needed competent and reliable scientific evidence to substantiate the representations made in the
Challenged Advertisements.
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43.

Admit that the FTC Commissiollers have no f o n d training or expertise in

advertising interpretation.
44.

Admit that the FTC Co~nmissionersare not given any formal training in

advertising interpretation prior to being commissioned.
I
i

45.

Admit that the FTC CoWssioners have no formal training or expertise in the

interpretation of science andlor medical studies.

I

46.

Admit that the FTC Cotllmissioners are not given any formal trajning in the

interpretations of science and/or medical studies prior to being commissioned.
47.

Admit that the attorneys for the Federal Trade Commission are bound to follow

the procedures specifically discussed in the FTC Operating Manual.

Greg& L, Hillyer
Chis Demetriades
FELDMANGALE, P.A.
Miami Center - 19*' Floor
201 South Biscayne Blvd.
Miami, Florida 3 3 131
Telephone: (305)358-5001
Facsimile:
(305) 358-3309
Counsel for Respondents Basic Research, L.L.C.,
A.G. Waterhouse, L.L.C., Klehf-Becker USA,
L.L.C., Nutrasport, L.L.C., Sovage Dermalogic
Laboratories, L.L.C. and Ban, L.L.C

Docket No. 9318
CEWWICATE OF SERVICE
1HEXEBY CERTIFY that a true and conect copy of the foregoing was provided to the
day of September, 2004 as follows;
following parties this
One (1) copy via e-mail attachment in dob be^ ".pdf" format to Commission
(1)
Complaint Counsel, Laureen Hapin, Joshua S. Millard, and Laura Schneider, all care of
lkapin@f€c.pov, imillard@&c.gov; rricl~ardson@itc~~ov;
lschneicler@fi:c.~ovwilh one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Corrrmission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C.,
20580;

One (1) copy via United States Postal Setlrice to Stephen Nagin, Esq., Nagin
(2)
Gallop & Pigueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33 13 1.
One (1) copy via United States Postal Service to Richard Burbidge, Esq.,
(3)
Jefferson W. Clross, Esq. and Andrew J. Dyrnek, Esq., Burbidge & Mitchell, 215 South State
Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay,

One (1) copy via United States Postal Service to Ronald F. Price, Esq., Peters
Scofield Price, A Professional -Corporation, 340 Broadway Centre, 111 East Broadway, Salt
Lake City, Utah 84111, Come1 for Dauiel B. Mowrey.
(4)

One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742
(5)
West Harold Gatty Drive, Salt Lake City, Utah 841 11,pro se.
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PRO SE RESPONDENT FRIEDLANDER'S FIRST REQUEST FOR ADMISSIONS
Respondent, Friedlander pursuant to 16 CFR 33.32, hereby requests that the Federal
Trade Commission admit the following within fifteen (1 5) days of service hereof.

DEFINITIONS
1.

"Commission" or "FTC" shall mean the Federal Trade Commission, its

employees, agents, attorneys, consultants, representatives, officers, and all other persons acting
or purporting to act on its behalf.
2.

"Staff Counsel.' shall mean any attorney(s) employed by the Federal Trade

Commission, excluding the Commissioners, including without limitation Complaint Counsel in
the above-captioned matter.
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3.

"Complaint" shall mean the administrative complaint issued by the Federal Trade

Commission and any amendments to that Complaint, in the above-captioned matter.
4.

"Challenged Products" shall mean each product referred to in the Complaint-

including: Dermalin-APg, Cutting Gel, Tummy Flattening Gel. Leptroprin, Anorex, and
PediaLean, both individually and collectively.

5.

"Challenged Advertisements" shall mean the adveftising, both individually and

collectively, for the Challenged Products referred to in the Complaint.

6.

"Challenged Clain~s"shall mean the claims, both express and implied, appearing

in the Challenged Advertisements and referred to in the Complaint.
7.

.-Respondent(s)" shall mean" all Corporate Respondents and all lndividual

Respondents, both individually and collectively, unless otherwise stated.
8.

Torporate Respondents" shall mean the following Respondents: Basic Research,

LLC, A G . Waterhouse, LLC, Klein-Becker, usa, LLC, Nutrasport, LLC, Sovage Dermalogic
Laboratories, LLC and BAN, LLC, both individually and collectively as defined in the
Complaint, including all of their operations under any trade names.
9.

-'Individual Respondents" shall mean: Respondents Dennis Gay, Daniel B.

Mowrey, and Mitchell IS.Friedlander, both individually and collectively, unless otherwise stated.
10.

"Eficacy7-shall mean the ability of the product to achieve the results for which it

is advertised.
11.

-'Safety" shall mean the ability of the product to be used without risk or adverse

health consequences for the user.
12.

"Operating Manual" means the Federal Trade Commission Operating Manual.
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13.

-'Substantiations shall mean all studies, reports, data, tests; statistics and other

materials that demonstrate the efficacy of the Challenged Products.
14.

"Commissioners" shall mean Federal Trade Cornnlissioners.

15.

"PubMed" shall mean Pub Med Central and more specifically the web site

http://www.~ubmedcentral.nih.pov/which is the US National Library of Medicine's free digital
archive of biomedical and life sciences journal literature.
TNSTRUCTIONS
1. The Requests for Admissions. as separately set forth below, shall be admitted unless.

within fifteen (15) days after service, a sworn written answer or objection addressed
to the Requests is served upon Respondent Friedlander and filed with the Secretary.
2. Answers shall specifically deny the Request or set forth in detail the reasons why the

Request cannot truthfdl y be admitted or denied.
3. A denial .shall fairly meet the substance of the Request, and when good faith requires

that a party qualifies its answer or deny only a part of the Request, so much of it as is
true shall be specified, and the remainder shall be qualified or denied.
4. Lack of information or knowledge shall not be given as a reason for failure to admit

or deny unless a reasonable inquiry that the information known to or readily
obtainable in insufficient to enable an admission or denial.
5. Ifit is believed that a Request presents a genuine issue for trial, the Request may not,

on that ground alone, be objected to; the Request may either be denied, or the reasons
why the Request cannot be admitted or denied set forth.
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6. Unless otherwise specified, the time period covered by these requests shall not be

limited. Comprehensive responses to all requests- regardless of dates or time periods
involved - must be provided.
7. Each

request

shall

operate

and

be

construed

independently.

Unless otherwise indicated; no paragraph limits the scope of any other paragraph.

REQUESTS FOR ADMISSIONS
1.

Admit that the Federal Trade Commission will not give advertisers such as

Respondent Friedlander definitive answers on the adequacy of their claim substantiation before
advertisements are disseminated.
2.

Admit that the Federal Trade Commission utilizes no identifiable standard in

determining that the Challenged Advertisements Respondent Friedlander is allegedly responsible
for lacked adequate substantiation.
3.

Admit that 16 C.F.R. $1 .I does not provide a pre-screening protocol for

advertisers such as Respondent Friedlander to receive approval of their advertising.
4. Admit that FTC staff in conjunction with its consulting and testifying experts

determine whether a scientific study constitutes reliable and scientific evidence upon which a
company can base product efiicacy claims.
5. Admit that FTC staff in conjunction with its consulting and testifying experts

determine whether a scientific study constitutes reliable and scientific evidence upon which a
company can base product efficacy claims is decided on a case-by-case basis.
6. Admit that determining advertising s~~bstantiation
requirements on a case-by-case

basis means that there is no set standard upon which an advertiser can rely upon with certainty.
7 . Admit that Respondent Friedlander is not engaged in commerce among the several
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States or with foreign nations, or in any Temtory of the United States or in the District of
Columbia, or between any such Territory and another, or between any such Temtory and any
State or foreign nation, or between the District of Columbia and any State or Territory or foreign
nation in regards to any of the challenged products.
8. In regards to the Conlplaint, including paragraph 9, admit the Federal Trade

Commission believes Respondent Friedlander developed products for the limited liability
corporations.
9. In regards to the Complaint, including paragraph 9, admit that the Federal Trade

Commission has not alleged that Respondent Friedlander developed any of the challenged
products for the limited liability corporations.
10. In regards to the Complaint, including paragraph 9, admit that the Federal Trade

Commission has alleged that the limited liability corporations marketed products developed by
Respondent Friedlander.
1 1. In regards to the Complaint, including paragraph 9, admit that the Federal Trade

Commission has not alleged that Respondent Friedlander actually marketed any of the
challenged products.
12. Admit that it is the Federal Trade Commission's position that claims about the Safety

and Efficacy of dietary supplements must be substantiated by -'competent and reliabfe scientific
evidence".
13. Admit that the Federal Trade Commission defines, in each case. the substantiation
needed to constitute a reasonable basis for the any challenged advertising.
14. Admit that there is no objective standard delineating what the Federal Trade

Commission considers "competent and reliable scientific evidence7'under the Federal Trade
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Commission Act.
15. Admit that the Federal Trade Commission has not delineated what type and amount

of scientific evidence qualifies as "competent and reliable scientific evidence" under the Federal
Trade Commission Act.
16. Admit$hat the Federal Trade Commission has not published an update to its Policy

Staement on Deception subsequent to October 13, 1983.
17. Admit that the Federal Trade Commission's position is that the state of the science

renders all the representations made in the Challenged Advertisements unsupported.
18. In the instant case, admit that the FTC must defer to the opinions of '-professionals in
the relevant area" in order to determine whether a scientific study constitutes competent and
reliable scientific evidence upon which Respondents can base the Challenged Claims.
19. Admit that what constitutes competent and reliable scientific evidence differs at

various phases of FTC prosecutorial proceedings.
20. Admit that peer reviewed studies available on the PubMed database are generally

accepted by the scientific community.
21. Admit that within the weight loss discipline, thc PubMed database is an avenue for

retrieval of competent information.
22. Admit that although FTC staff in conjunction with its consulting and testifying

experts determines whether a scientific study constitutes competent and reliable scientific
evidence upon which advertisers can make claims and such determination can vary during
different stages of the proceedings.
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Dated:

Respectfblly submitted.

Mitchell K. Friedlander
c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, Utah 84116
Telephone: (801) 414-1 800
Facsimile: (801) 5 17-7108
Pro Se Respondent

CERTLFlCATE OF SERVlCE
1 hereby certify that on this 5"' day of November, 2004.1 caused RESPONDENT
FRIEDLANDER'S FIRST REQUEST FOR ADMlSSlONS to be served and filed as
follows:

One (1) electronic copy via email and one (1) paper copy by first class mail to the
following persons:
Commission Complaint Counsel Laureen Kapin, Walter Gross, Joshua
Millard and Laura Schneider and Robin Richardson all care of
ftc.pov, wg;ross~..ftc.gov,Jmillard@fic. aov, Ischneider@ftc.gov ,
rrichardson@ftc.nov. with the paper copy via U.S. Postal Service to
Laureen Kapin, Bureau of Consumer Protection. Federal Trade
Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W..
Washington D.C. 20580;
snaain@,ng;f-law.com, Stephen Nagin, Esq., Nagin Gallop & Figueredo,
3225 Aviation Avenue, Suite #3Ol, Miami, Florida 33 131-counsel for
Respondents.

jfeldman@feldmangale.com; Jeffrey D. Feldman, FELDMAN GALE, .
P.A., Miami center-19& Floor 201 S. Biscayne Boulevard, Miami,
Florida, 33 131-co-counsel For Corporate Respondents A.G. Waterhouse,
LLC, Klein-Becker, LLC: Nutrasport, LLC, Sovage Dermalogic
Laboratories, LLC and BAN, LLC.
rfp@.~svlawvers.com,Ronald F. Price, Peters Scofield Price, 3 10
Broadway Centre, I1 1 East Broadway, Salt Lake City, Utah 841 11counsel for individual Dr. Daniel Mowrey.
rburbidae@.burbide;eandrnitchell.com, Richard Burbidge, Burbidge &
Mitchell, 21 5 South State Street, Suite #920, Salt Lake City, UT 84111counsel for individual Dennis Gay.

Mitchell K. Friedlander
C/OCompliance Department
5742 West Harold Gatty Drive
Salt Lake City, Utah 84116
Telephone: (801) 414-1800
Facsimile: (801) 517-7108
Pro Se Respondent

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
BASIC RESEARCH, L.L.C.,
A.G. WATERHOUSE, L.L.C.,
KLEIN-BECKER USA., L.L.C.,
NUTRASPORT, L.L.C.
SOVAGE DERMALOGIC LABORATORIES, L.L.C.,
dba BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, L.L.C.,
BASIC RESEARCH, A.G. WATERHOUSE,
BAN, L.L.C.,
dba ICLEIN, BECICER, USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,
DENNIS GAY,
DANIEL B. MOWREY,
dba AMERICAN PHYTOTHERAPY RESEARCH
LABORATORY, and
MITCHELL I<. FRIEDLANDER,
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Respondents.

RESPONDENT DENNIS GAY'S FIRST SET OF LNTERROGATORTES
Respondent Dennis Gay, by and througb. his undersigned counsel and pursuant to 16 CFR
$3.35, hereby propoumds these Inte~mgatories,to which Complaint Counsel shall respond separately

and fidly, in writing and ~mderoath, w i t h thirty (30) days of sei-vice hereof.

DEFINITIONS
Notwithstanding any definition below, each word, teim, or phrase used in these
Intei-rogatoiies is intended to have the broadest meaning permitted under the Federal Trade
Co~nmission'sRules of Practice.

1.

"FTC," "you," and "yo~lr"shall mean the Federal Trade Co~lunission,its employees,

agents, attorneys, cons~~ltants,
representatives, officers, and all other persons acting or purporting to
act on its behalf.
2.

ccComnplaint"shall mean the administrative complaint issued by the Federal Trade

Coinmission and any amendments to that Complaint, in the above-captioned matter.
3.

"Advertisements" shall mean the advertisements referenced in the Complaint.

4.

"Respondents" shall mean all Respondents, unless otherwise stated.

5.

"Mr. Gay" shall mean Respondent Dennis Gay.

6.

"Corporate Respondents" shall mean the following Respondents: Basic Research,

LLC, A.G., Waterhouse, LLC, Klein-Becler, USA, LLC, Nutrasport, LLC, Sovage Dennalogic
Laboratories, LLC, and BAN, LLC, both individually and collectively as defmed in the Complaint,
incl~~ding
all of their operations ~mderany trade names.
7.

"Advertising G~~ide"
means the FTCYspublication titled "Dietary Supplements: An

Advertising Guide for the Industry.

8.

The phrase "expertise of professionals in the relevant area" refers to the phrase

"expertise of professionals in the relevant area" which appears onpage 9 of the FTC's Advertising
Guide.

9.

"Requests for Admissions" shall mean the RESPONDENT DENNIS GAY'S FIRST

SET OF REQUESTS FOR ADMISSIONS, which are served concun-entlyherewith.
10.

The phrase "professionals in the relevant area" refers to the phrase ccprofessionalsin

the relevant area" which appeal-s on page 9 of the FTC's Advertising Guide.

11.

"Topical Fat Reduction Study" shall mean the article "Topical Fat Reduction" by

Frank L. Greenway, George A. Bray, and David Heber which appeared in the journal Obesity
Research in 1995.
12.

"Regional Fat Loss Study" shall mean "Regional fat loss fiom the thigh in obese

women after Adrernergic modulation," by Dr. Frank L. Greenway and Dr. George A. Bray, which
appeared in the journal Clinical Therapeutics, Vol. 9, No. 6, 1987.
13.

"GREENWAYIBRAYIHEBER PUBLISHED STUDIES" shall mean the "Topical

Fat Reduction Study" and "Regional Fat Loss Study."
14.

"First Fiber Study" shall mean "Effect of gluco~nannanon obese patients: a clinical

study" which appeared in the International Journal of Obesity (1984) and was authored byDavid E.
Walsh, Vazgen Yaghoubian, and Ali Behforooz.
15.

"Second Fiber Study" shall mean "Usefi~lness of highly purified extract of

Proteinophallz~srivieri fibers in childhood obesity," by Livieri C., Novazi F., and Lorini R., which
appeared in the journal Ped. Med. Chir. in 1992.
16.

"Ephedrine St~~dy"
shall mean "Comparison of EphedrineICaffeine Combination and

Dexfenfluramine in the Treatment of Obesity. A Do~~ble-Blind
Multi-Centre Trial in General
Practice," which appearedin the International Journal of Obesity(1994) 18,99 - 103by Leif Breum,
et al.
17.

The "GarVey case" shall mean Federal Trade Conznzission v. Gawey, 383 F.3d 891

(9th Cir. 2004).
18.
Gawey case.

"Garvey" shall mean Steven Patrick Garvey, one of the Defendants-Appellees in the

19.

"ChallengedProducts"shall mean any ofthe products (i.e., Cutting Gel, Pedia Lean)

referenced in the Complaint.

INSTRUCTIONS
1.

Unless otherwise specified, the time period covered by an Interrogptory shall not be

limited. All information responsive to the Interrogatory - regardless of dates or time periods
involved - inust be provided (unless otherwise specified).
2.

Each interrogatoryinust be coinpletelyset forth, preceding the answerto it and must

be answered separately and fully in writing, under oath.
3.

All answers shall be served within fifteen (15) days after service of these interrogatory

requests.

4.

Information covered by these interrogatory requests shall include all information

within your lcnowledge or possession, or under your actual or constructive custody or control,
whether or not such infonnation is located in the files or records of, or may be possessed by:
Comnission staff, employees or agents of any govemnent agency other than the Federal Trade
Co~llmission,expert witnesses, consultants, or otherwise; and whether or not such information is
received from or disseminated to any other person or entity including individual Cormnissioners,
Coin~nissionstaff, employees of any government agencies other than the Federal Trade Commission,
and employees of any private consumer protection organizations, attorneys,accountants, economnists,
statisticians, experts, and consultants.
5.

If you object to any interrogatory or apart of any intemgatory, state theinterrogatoly

or part to which you object, state the exact nature of the objection, and describejn detail the facts
upon which you base your objection. If anyinterrogatoiy cannot be answered in full, it shall be

answered to the filllest extent possible and the reasons for the inability to answer fully shall be
provided. If you object to any interrogatory on the grounds of relevance or overbreadth, you shall
provide all responsive infoilnation that is concededlyrelevantto claims, defenses, orrequestedrelief
in this proceeding.

6.

This First Set of Interrogatories is continuing in character so as to require you to

produce additional information promptly upon obtaining or discovering different, new or fbther
infonnation before the close of discovery.

7.

If any requestedinfonnation is withheld based on any claim or privilege or otherwise,

submit together with such claim for information that is withheld: (a) the specific subject matter; (b)
the date of the infonnation; (c) the names, addresses, positions, and organizations of all authors and
recipients of the information; and (d) the specific grounds for claiming that the infonnation is
privileged or otherwise is withheld. If only part of the responsive information is privileged, all nonprivileged portions of the information must be provided.
8.

The use of the singular includes the plural, and the plural includes the singular.

9.

The use of a verb in any tense shall be construed to include all other tenses.

10.

The spelling of a name shall be construed to include all similar variants of such name.

INTERROGATORIES

1.

For each response to the Requests for Admissions that is other than an unqualified

admission, identify each fact upon which you do or may rely to support your denial or other
response, identify each person who witnessed or otherwise has lcnowledge of such facts and identify
each document evidencing, constituting or otherwise relating to such facts.

2.

State whether you contend that Mr. Gay had actual lcnowledge that any of the

Advertisements contained a representation that was either false or misleading and, if so, state the
following:
a.

Identify each and every such representation, including the specific

advertisement in which such representation appears;
b.

Identify each fact upon which you do or may rely to support any such

contention or other response, identify each person who witnessed or otherwise has lcnowledge of
such facts and identify each document evidencing, constituting or otherwise relating to such facts.

3.

State whether you contend that Mr. Gay was recklessly indiarent to the tmth of any

of the representations in the Advertisements or was aware that fiaud was highly probable and
intentionally avoided the truth and, if so, state the following:
a.

Identify each such representation, including the specific advertisement in

which the representation appears; and
b.

Identify each fact upon which you do or may rely to support any such

contention or other response, identify each person who witnessed or otherwise has knowledge of
such facts and identify each document evidencing, constituting or otherwise relating to such facts.
4.

State whether you contend that Mr. Gay participated directly in the dissemination of

any of the Advertisements, and if so, state the following:
a.

Identify each such advertisement; and

b.

Identify each fact upon which you do or may rely to s~1ppo1-tany such

contention or other response, identify each person who witnessed or otherwise has lcnowledge of
such facts and identify each document evidencing, constih~tingor otherwise relating to such facts.

5.

Statewhether you contend that Mr. Gay had the authorityto control the dissemination

of any of the Advertisements, and if so, state the following:
a.

Identify each such advertisement; and

b.

Identify each fact upon which you do or may rely to support any such

contention or other response, identify each person who witnessed or otherwise has knowledge of
such facts and identify each document evidencing, constituting or otherwise relating to such facts

6.

State what amount of fat loss over what period of time that you contend would

constitute a "rapid" fat loss, and identify each fact upon which you do or may rely to support any
such contention or other response, identify each person who witnessed or otherwise has knowledge
of such facts and identify each document evidencing, constitutingor otherwise relating to such facts.

7.

State the amount of fat loss you contend that is required to constitute a "visibly

obvious" fat loss, and identify each fact upon which you do or may rely to support any such
contention or other response, identify each person who witnessed or otherwise has lcnowledge of
such facts and identify each doc~lrnentevidencing, constituting or otherwise relating to such facts.

8.

State whether you contend that the GREENWAYIBRAYIHEBER STUDIES do not

provide a reasonable basis to substantiate the representation that, when applied in the lnanner
described in the GREENWAYBRAYIHEBER STUDIES, aminophylline causes a "rapid" and
"visibly obvious" fat loss inwomen's thighs, and if so, identify each fact upon which you do or may
rely to support any such contention or other response, identify each person who witnessed or
otherwise has lcnowledge of such facts and identify each document evidencing, constituting or
otherwise relating to such facts.

9.

State whether you contend that the GREENWAY/BRAY/HEBER STUDIES do not

provide a reasonable basis to substantiate the representation that Delmalin-APg, Cutting Gel, and
Tummy Flattening Gel cause "rapid" and "visibly obvious" fat loss in the areas of the bodyto which
they are applied, and if so, identify each fact upon which you do or may rely to support your denial
or other response, identify each person who witnessed or otherwise has knowledge of such facts and
identify each document evidencing, constituting or otherwise relating to such facts.
10.

State whether you contend that the GREENWAY/BRAY/HEBERSTUDIES do not

provide a reasonable basis to substantiate the representation that published, clinical testing proves
that Cutting Gel and T~nnmyFlattening Gel cause "rapid" and "visibly obvious" &t loss inthe areas
of the body to which they are applied, and if so, identify each fact upon which you do or may rely
to support your contention or other response, identify each person who witnessed or otherwise has
knowledge of such facts and identify each document evidencing, constituting or otherwise relating
to such facts.

11.

State whether you contend that the First Fiber Study and/or Second Fiber Study do

not provide a reasonable basis to substantiate the representation that PediaLean causes substantial
weight loss in overweight or obese children, and if so, identify each fact upon which you do or may
rely to support your contention or other response, identify each person who witnessed or otherwise
has lcnowledge of such facts and identify each document evidencing, constituting or otherwise
relating to such facts.

12.

,

State whether you contend that the First Fiber Study andlor the Second Fiber Study

do not provide a reasonable basis to substantiate the representation that clinical testing proves that
PediaLean causes substantial weight loss in ovelweight or obese children, and if so, identify each

fact upon which you do or may rely to support your contention or other response, identify each
person who witnessed or otherwise has knowledge of such facts and identify each document
evidencing, constituting or otherwise relating to such facts.
13.

State whether you contend that the Ephedrine Study does not provide a reasonable

basis to substantiatethe representationthat, when ingested in the manner described inthe Ephedrine
Study, a mixture of ephredrine and caffeine can cause a loss of weight of more than 20 lbs. in
significantlyoverweightusers, and if so, identify each fact upon which you do or may rely to support
your contention or other response, identify each person who witnessed or otherwise has knowledge
of such facts and identify eachdocument evidencing, constituting or otherwise relating to such facts.
14.

State whether you contend that the Ephedrine Study does not provide a reasonable

basis to substantiate the representation that clinical testing proves that, when ingested in the manner
described in the Ephedrine Study, a mixture of ephredrine and caffeine can a cause loss of weight
of more than 20 pounds in significantly ovelweight users, and if so, identify each fact upon which
you do or may rely to support your contention or other response, identify eachperson who witnessed
or otherwise has laowledge of such facts and identify each document evidencing, constituting or
otherwise relating to such facts.
15.

State whether you contend that weight losses of 50, 60, andlor 147 pounds in

significantly ovelweight individuals, which losses occurred during a clinical test of the efficacy of
a inixture of ephrednne and caffeine in promoting weight loss, do not provide a reasonable basis to
substantiate the representation that a mnixture epluedrine and caffeine can cause a weight loss as
much as 50, 60 and 147 pounds, and if so, identify each fact upon which you do or may rely to
support your contention or other response, identi fL each person who witnessed or othelwise has
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lcuowledge of such facts and identify each document evidencing, constituting or otherwise relating
to such facts.
16.

State whether you contend that the Ephedrine Study does not provide a reasonable

basis to substantiate the representation that Leptoprin can cause weight losses as muchas 50,60 or
147 pounds, and if so, identify each fact upon which you do or may rely to support your contention
or other response, identify each person who witnessedor otherwise has knowledge of such facts and
identify each document evidencing, constituting or otherwise relating to such facts.
17.

State whether you contend that the Ephedrine Study does not provide a reasonable

basis to substantiate the representation that clinical testing proves that Leptoprin can cause weight
losses as much as 50,60 or 147 pounds, and if so, identify each fact upon which you do or mayrely
to support your contention or other response, identify each person who witnessed or otherwise has
lnowledge of such facts and identify each document evidencing, constituting or otherwise relating
to such facts.
18.

State whether you contend that the Topical Fat Reduction Study, Regional Fat Loss

Study, GREEWAYIBRAYIHEBER PUBLISHED STUDIES,FirstFiber Study, Second Fiber Study,
or the Ephedrine Study provide a less reasonable basis to substantiate the Advertisements than the
basis upon which Garvey relied to substantiate the advertisements in the Garvey case, and if so,
identify each fact upon which you do or may rely to support your contention or other response,
identify each person who witnessed or otheiwise has knowledge of such facts and identify each
document evidencing, constituting or otherwise relating to such facts.
19.

State whether you contend that Mr. Gay's circumstances, actions, or inens rea

regardingthe Advertisements are distinguishable fi-omGarvey's circumstances, actions, or mens rea

regarding the advertisements in the Gamey case such that Mr. Gay should be found to have violated
either Section 5 or Section 12 of the Federal Trade Coimnission Act, and if so, identify each fact
upon which you do or may rely to support your contention or other response, identify each person
who witnessed or otherwise has lulowledge of such facts and identify each document evidencing,
constituting or otherwise relating to such facts.
20.

Identify all documents and things that the FTC has considered, reviewed, or relied

upon in evaluating Respondents' Advertisements.
21.

Identlfy all documents and things that the FTC has considered, reviewed, or relied

upon in evaluatingthe Challenged Products.
22.

Identify all documents and things that the FTC has considered, reviewed, or relied

upon in evaluating any of the substantiation or documents (e.g., GREENWAY/BRAY/HEBER
PUBLISHED STUDIES) Respondents have provided in support of the Advertisements andor
Challenged Products.
23.

Identify all persons with whom the FTC has comnunicated relating to any of the

Advertiseinents, and the subject matter of any such communication.
24.

Identify all persons with whom the FTC has coimnunicated relating to any of the

Challenged Products, and the subject matter of any such communication.
25.

Identify all persons with whom the FTC has comnunicated relating to any of the

substantiation or documents (e.g., GREENWAY/BRAY/HEBER PUBLISHED STUDIES)
Respondents have provided in support of the Advertisements andor Challenged Products, and the
subject nlatter of any such communication.

26.

Identify all persons with whom the FTC has coimnunicated relating to any of the

Respondents, and the subject inatter of any such coimnunication.

27.

Excluding the Respondents, identify all persons that have coln~nunicateda favorable

view of any of the Respondents, Challenged Products, or Advertisements, and the subject matter of

any such coimnunication..

DATED this 29" day of October, 2004.
BURBIDGE & MITCHELL

\s\
Andrew J. Dymek

CERTIFICATE OF SERVICE

I hereby certify that a tsue and correct copy,of the foregoing was provided to the following
parties on the 2gthday of October, 2004 as follows:
One (1) copy viae-mail to Coizu.nission Complaint Counsel, Laureen Kapin, Joshua
(1)
pov,rrichardson@,fic.gov,
S. Millard, and Laura Schneider, all care of lkapin@,fic.~ov,jmillard@,ftc.
and IsclmeiderOftc.~ovwith one (I) paper coui-tesycopyvia U.S. Postal Service to Laureen Kapin,
Bureau of Consumer Protection, Federal Trade Comnission, Suite NJ-2122, 600 Pennsylvania
Avenue, N.W., Washington, D.C. 20580;
One (1) copy via United States Postal Service to Stephen Nagin, Esq. Nagin Gallop
(2)
& Figueredo, 3225 Aviation Avenue, Suite 301, Miaini, Florida 33 131.
One (1) copy via United States Postal Service to Ronald F. Price, Peters Scofield
(3)
Price, 310 Broadway Centre, 111 East Broadway, Salt Lalte City, UT 84111, counsel for Dr.
Mowrey.

(4)
One (1) copy via United States Postal Service to Jeffrey D. Feldrnan
FELDMANGALE,P.A., Miaini Center - lgthFloor 201 S. Biscayne Blvd., Miami, Florida 33 131,
Counsel for Respondents, A.G. Waterhouse, L.L.C., Klein-Beclter, L.L.C. Nutrasport, LLC.,
Sovage, Dennalogic Laboratories, L.L.C., and BAN, L.L.C.
One (1) copy via United States Postal Service to Mitchell I<. Friedlander, 5742 West
Harold Gatty Drive, Salt Lalte City, Utah 84111,pro se
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BAN, LLC d/b/a BASIC RESEARCH, LLC;
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MS. KAPIN:

It seemed to me also, Your Honor; to

be inconsistent, and I was wondering if there was
something I didn't understand as to what -JUDGE McGUIRE:

All right.

We'll take a look at

that, and if it is in fact inconsistent, we'll

--

are

you proposing then, Mr. Feldman, that paragraph 5 just
be deleted in its entirety or just the one --

I think so, Judge, because what

MR. FELDMAN:

paragraph 5 says is that you'll serve subpoenas and
discovery requests sufficiently in advance of discovery
cutoff, but you've set a deadline for the last day that
you could propound written discovery, so it seems almost
superfluous.
JUDGE McGUIRE:

All right.

I'll take a look at

that.
In item 6, we have -- Your Honor

MR. FELDMAN:

proposes a cutoff of 50 requests, RFPs and
interrogatories.
JUDGE McGUIRE:
MR. FELDMAN:

Yes.

And what I was -- I don't want to

horse-trade with the court, but I was going to ask the
court if it,would give us a little bit more leeway with
that because of the number of respondents that w.erre
dealing with.
JUDGE McGUIRE:

What are you seeking?

For The Record, Inc.
Waldorf, Maryland
(301) 870-8025

FELDMAN:

MR.

I was g o i n g t o s a y 75.

J U D G E McGUIRE:

Your Honor, I h a v e c o n c e r n s a b o u t

KAPIN:

MS.

M s . Kapin, any o b j e c t i o n ?

that.
F i r s t o f a l l , t h e y have a l l t h o s e r e s p o n d e n t s .

I ' m n o t s u r e -- and I would a s k you, Your Honor, do t h e y
each have 5 0 ?
I f t h a t i s t h e c a s e , it seems t o me t h e y have a
l o t o f document r e q u e s t s i n t h e i r q u i v e r .
JUDGE McGUIRE:
MR. FELDMAN:

T h a t ' s g o i n g t o b e a problem.
I a c t u a l l y was i n t e r p r e t i n g t h i s

t o mean t h a t you were g i v i n g us t h e s i d e s .
JUDGE McGUIRE:

Yes.

And t h a t ' s how t h i s o r d e r

i s intended.
So would you -- I c o u l d -- would you have any
o p p o s i t i o n i f t h a t ' s what we i n t e n d and what w e ' r e g o i n g
t o be

--

h e ' s a s k i n g f o r 75 p e r s i d e .
Do you h a v e any problem w i t h t h a t , M s .

MS.

KAPIN:

Kapin?

I s t i l l t h i n k , i n l i g h t of t h e very

b r o a d document r e q u e s t s t h a t have b e e n made and a l s o t h e
f a c t t h a t c o u n s e l would l i k e t o e x t e n d t h e s e d i s c o v e r y
deadlines,

f r a n k l y , Your Honor,

I ' m j u s t concerned about

b e i n g s o mowed u n d e r b y a l o t of d i s c o v e r y t h a t w e ' r e
n o t a b l e t o t u r n o u r a t t e n t i o n t o t h e n u t s and b o l t s of
t h i s case.
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I believe as well that the rules

JUDGE McGUIRE:

have been interpreted in the past to confine it to that
number per side, so I think that's where we're going to
keep it at, Mr. Feldman.
MR. FELDMAN:

Judge, may I just say -- and I

think Mr. Friedlander may have a different feeling on
this issue than I do -- but the commission brought in
the respondents that they wanted to bring in.

The rules

do give each respondent certain rights as it relates to
discovery.
The only rule that -- I believe I'm correct on
this -- that has limitation is the rule dealing with
interrogatories.

I think it's 25 per side.

There is no

limit on requests for admissions and no limits on
requests for production.

And it should not -- you know,

a party should not be at a disadvantage in what it can
propound.
JUDGE McGUIRE:

No.

I agree. And each party

should have some limit.
This paragraph was taken from a prior order,
which typically contemplates a respondent.
What do you -- or do you propose something on
that, Mr. Friedlander?
MR. FRIEDLANDER: Well, as Mr. Feldman just
explained, on interrogatories I thi-nk the limit for me
For The Record, Inc.
Waldorf, Maryland
(301) 870-8025

is 25 and no limit on other forms of written discovery.
And I'd like to reserve all my rights -JUDGE McGUIRE:

Well, you're -- that's not a

problem.
All right.

We'll take a look at that one as

well and we'll determine how to account for the several
respondents in this proceeding.
MR. FELDMAN: And then I had one other issue,
Judge, and I think this is more logistical.
In item 17, you anticipate that the respondent
will mark the exhibits "R-", but we have multiple
respondents in the case, so we'd just need to come up
with a different protocol for that.
JUDGE McGUIRE:
that.

Yeah.

I'm perfectly open on

We could mark it RXA, RXB, like RXA 1, RXB 1,

whatever is easiest for the parties.

MR. FELDMAN:
our

We'll take that up as part of

--

JUDGE McGUIRE:

You can take that up, and at the

time we start trial, you can advise the court how you
wish to proceed on that.
MR. FELDMAN:

I just think we should

--

That's it.

JUDGE McGUIRE: -- we should have the clear RX
for the respondents, and then how you further subset ;t
is fine with me.
For The Record, Inc.
Waldorf, Maryland
(301) 870-8025
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DOCKET NO. 9318

RESPONSE TO COMPLAINT COUNSEL'S SECOND SET OF INTERROGATORIES
Pursuant to Rule 3.35 of the Federal Trade Commission's Rules of Practice, Respondents
Klein-Becker, USA, LLC, Basic Research, LLC, A.G. Waterhouse, LLC, NutraSport, LLC,
Savage Dermalogic Laboratories, LLC, Ban, LLC, Dennis Gay, Daniel B. Mowrey, Ph.D., and
Mitchell K Freidlander ("Respondents") object and respond
to Complaint Counsel's Second Set
. .
of Interrogatories ("Interrogatories") as follows:
General Objections

A. Prior to this Set of Interrogatories, Complaint Counsel propounded at least fifty-eight
(58)-interrogatories, including all subparts. According to the Scheduling Order in this case,
.

Complaint Counsel is only permitted to propound a total of sixty (60) interrogatories.
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Respondents have not stipulated to respond to any interrogatories .propounded in excess of this
limit. ~ e s ~ d n d e ntherefore
ts
object to this Set df Interrogatories to the extent that the number of
. .i
.

-'

r,

individual interrogatories, including subparts, exceeds the allotted number of interrogatories.
3. Respondents' objections and responses to Complaint Counsel's Interrogatories are

made on the basis of facts &d circumstances as they are presently known. Respondents have not
...

completed their investigation of all the facts relating to this case, their discovery in or analysis of
this action, and have not completed preparation for trial. . Accordingly, all. of the following
responses are provided without prejudice to Respondents' right to introduce at trial any evidence
subsequently discove~ed.Respondents further reserve the right to supplement their responses to
Complaint 'Counsel's Interrogatories based upon new discovery of evidence or information of
which Respondents are not presently aware, or otherwise as necessary.
C. Respondents' objections and responses are based on h e i r understanding and

interpretation of Complaint Counsel's Interrogatories. If Respondents understand or interpret
any of Complaint Counsel's Interrogatories differently, Respondents reserve the right to

supplement any of these objections or responses.
D. Respondents object to Complaint Counsel's Interrogatories to the extent they seek

information that is subject to the attomeylclient or worMproduct privileges or to any other
applicable privilege or immunity and refuses to produce to any such information. Respondents
. do
-

not intend by these responses and/or objections to waive any claim of privilege or immunity.

Respondents' objections andlor responses are conditioned specifically on the understanding that
..
t l ~ eprovision of'informstion to which any claim of privilege is applicable shall be deemed
inadvertent and does not constitute a waiver of any such claim or privilege.

,

.
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E. Respondents object to the Interrogatories to the extent, that they are duplicative,
vague, ambiguous, overbroad, unduly .burdensome, or not reasonably expected to yield
information relevant to the allegations of the Complaint, to the proposed relief, or to the defenses
of any Respondent.

,

F.

Respondents object to the Interrogatories to the extent that they purport to impose
. .,
burdens or duties upon Respondents that exceed the scope of permissible discovery under the
Cornmission's Rules of Practice and the provisions of the Pretrial Scheduling Order.

G. Respondents reserve their right to rely at any time on information that is subsequently
discovered or was omitted from response as a result of mistake, error, oversight, or inadvertence.

H. Respondents objects to the defmition of the .terms "Corporate Respqndent,"
"Individual Respondent," and cLRespondent(s)"to the extent that Complaint Counsei seelcs to
impose discove~obligationson Respondents related to information not within '~es~ondents'
possession, custody, or control.
Specific Obiections and Responses
Based on, subject to, and without waiving its General Objections, Respondents
specifically and additionally responds to each of the Specifications contained in Complaint
Counsel's Interrogatories as follows:
Interro~atorvNo. 59:

(Complaint Counsel's No. 1)

Identify and describe all persons and/or entities that possess, or have under their actual or
constructive custody or control, any documents or communications referring or relating to the
acts and practices alleged in ,the Complaint (Your response shall identify and describe all s&h

persons or entities regardless of: (i) whether they have conducted business under assumed
names; (ii) whether such documents or. communications were received from or disseminated to
any other person or entity including att&neys, accountants, directors, officers and employees;

.
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and (iii) whether you would raise objections to the introduction of those' documents or
.

'

-

conmunications at trial.) .
Response:

Respondents incorporate by reference each General objection as if set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
i:.

-and unduly burdensome; and (b) it seeks, or the extent that it seeks, information protected from
disclosure by the attorney-client privilege, work product doctrine, and/or right of privacy.
..

(Complaint Counsel's No. 2)
Describe in detail the actions taken by each person who search for, retrieved, reviewed,
moved, stored, destroyed, and/or produced promotional materials, documents, communications,
tangible things, and any other materials in response to, or as a result of, Complaint Counsel's
discovery requests.
Response:

~ e s ~ o n d e nincorporate
ts
by reference each General Objection as if set forth here in full.
Respondents fbrther object to this interrogatory on the following grounds: (a) it is overly broad .
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to

yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent; and (c) it seeks, or the extent that it seeks, information protected
from disclosure by the attorney-client privilege andlor work product doctrine.
Inierroeatorv No. 61 :

(Complaint counsel's No. 3)

If you contend that the promotional materials for the challenged products do not make the
claims alleged in the Complaint, for each piece of promotional material, describe the-basis for
your contention, specifically identifying all exdnsic evidence, including but not limited to
communications, documents, and market research, that supports your contention.
Response:

Respondents incorporate by reference ,each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is v a g k and

.
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ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks, or the extent that it seeks,
information protected from disclosure by the attorney-client privilege andlor work product
-3

.

doctrine; (d) it seeks irrelevant information and it is not reasonably expected to yield information
relevant to the allegations of the Complaint, to the proposed relief, or to the defenses of any

,

Respondent;
and (e) it exceeds the allotted number of interrogatories.
.
'_

Interrogatory No. 62:

(Complaint Counsel's No. 4)

If you contend that the promotional materials for the challenged products make claims
other than those alleged in the Complaint, for each piece of promotional material, identify all
claims that you contend are made and describe the basis for your contention, specifically
identifying all extrinsic evidence, including but not limited to coliununications,,documents, and
market research, that supports your contention.

Response:
Respondents in~orporateby. reference each General Objection as set forth here in kll.
Respondents further object to tlliis interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, and/or right of privacy; and (e) it exceeds
.

the allotted number of interrogatories.

Interrogatory No. 63:

(Complaint Counsel's No. 5)

Describe all changes to draft and final promotional materials for tbe.challenged products
made by Basic Research, LLC (including, where applicable, their attorneys, accountants, .
directors, officers and employees).

,
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Response:

Respondents incorporate by reference each General Objection as set forth here in full.
.,.

Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no-.
relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or the
. .

.

.

. .

extent that.it seeks,. information protected from disclosure by the attorney-client privilege andlor
work product doctrine; and (e) it exceeds the allotted number of interrogatories.
Interrogatory No. 64:

(Complaint Counsel's No. 5)

Describe all changes to draft and final promotional materials for the challenged products
made by A.G. Waterhouse, LLC (including, where applicable, their attorneys, accountants,
.

. .

directors, officep arid eiqloyees).
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents fbrther object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
#the proposed relief, or to the defenses of any Respondent (the requested information has no

.relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or the
extent that it seeks, information protected from disclosure by the attorney-client privilege and/or
work product doctrine; and (e) it exceeds the allotted number of interrogatories.
Interrogatory No. 65:

(Complaint Counsel's No. 5 )

Describe all changes to draft and final promotional materials for the challenged products
made by Klein-Becker USA, LLC (including, where applicable, their attorneys, accountants,
directors, officers and employees).

,
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Response:
Respondents incorporate by ref~renceeach General Objection as set forth here in full.
Respondents firther object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to Ihe allegations of the Complaint, to
the proposed reliec or to the defenses of any Respondent' (the requested information has no
reIationship to the claims that Complaint Counsel pursues in this .matter); (d) it seeks, or .he
extent that it seeks, information protected from disclosure by the attorney-client privilege andlor
work product doctrine; and (e) it exceeds the allotted number of interrogatories.

Interrogatory No. 66:

(Complaint Counsel's No. 5)

Describe all changes'to draft and final promotional materials for the challenged products
made by Nutrasport, LLC (including, where applicable, their attorneys, accountants, directors;
o=cers and employees).
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; @) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield info&ation relevant to the allegations of the Conlplaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or the
extent that it seeks, information protected from disclosure by the attorney-client privilege andfor
work product doctrine; and (e) it exceeds the allotted number of interrogatories.

Interrogatory No. 67:

( ~ o m ~ l a i n t , ~ o u n sNo.
e l ' s5 )

Describe all changes to draft and final promotional materials for the challenged products
made by Sovage Dermalogic Laboratories, LLC (including, where applicable, their attorneys,
accountants, directors, officers and employees).

:. .
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Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to.
::.

the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or the
extent that it seeks, infbmation protected from disclosure by the attorney-client privilege and/or
work product doctrine; and (e) it exceeds the allotted number of interrogatories.
Interrogatory No. 68:

(Complaint Counsel's No. 5)

Describe all changes to draft and final promotional materials for the challenged products
made by Ban, LLC (including, where applicable, their attorneys, accountants, directors, officers
and employees).
Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks-irrelevantinformation and
is not reasonably expected to yield information relevant to the aUegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no.
relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or the
extent that it seeks, information protected from disclosure by the attorney-client privilege andlor
work product doctrine; and (e) it exceeds the allotted number of interrogatories.
I n t e r r o ~ a t oNo.
r ~ 69:

(Complaint Counsel's No. 5)

Describe all changes to draft and final promotional materials for the challenged products
made by Dennis Gay (including, where applicable, their attorneys, accountants, directors,
officers and employees).
.
.
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Response:
Respondents incorporate by reference each General Objection as set forth here in fill.
""

Respondents further object to this interrogatoly on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and

is not reasonably expected to yield information relevant to the allegations of the Complaint, to
L.'

the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or the
extent that it seeks, information protected from disclosure by the attorney-client privilege and/or
work product doctrine; and (e) it exceeds the allotted number of interrogatories.
Interrogatory No. 70:

(Complaint Counsel's No. 5)

Describe all changes to draft and final promotional materials for the challenged products
made by Daniel B. Mowrey (including, where aljplicable, their attorneys, accountants, directors,
-

officers and employees).
Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and. .
ambiguous; (b) it is overly4xoad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaiut, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the claims'that Complaint Counsel pursues in this matter); (d) it seeks, or the
extent that it seeks, infomation.protected from disclosure by the attorney-client privilege andfor
work product doctrine; and (e) it exceeds the allotted number of interrogatories.
Interroeatory No. 71:

:(Camplaint Counsel's No. 5)

Describe all changes to draft and final promotional materials for the challenged p~oducts
made by Mitchell K Friedlander (including, where applicable, their attorneys, accomtants,
directors, officers and employees).
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Response:

Respondents incorporate by reference each General Objection as set forth here in full.'
.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
3

ambiguous; (b) it is overly broad and unduly burdensome; (6) it seeks irrelevant inforhation and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the claims that Complaint Counsel pursues in this matter); (d) it seeks, or the
extent that it seeks, information protected f h m disclosure by the a.korney-client privilege andfor
work product doctrine; and (e) it exceeds the allotted number of interrogatories.

Interrogatorv No. 72:

(Complaint Counsel's No. 6)

Describe all facts relating to the choice of the trade name for Dermalin-APg. (This
request includes, 'but is not limited to, an identification of all other names considered for each
chal.1enged product and. the ~reason(s)why those other names were not used in advertising,
marketing, promoting, or selling the product.)

.

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and

is not reasonabIy expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, andfor right of privacy, including fmancial
privacy; and (e) it exceeds the allotted riumber of interrogatories.

.
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Interrogatory No. 73: .

(~om~la&
Counsel's
t
No. 6)

Describe all facts relating to the choice of the 'trade n&e.for Cutting Gel. (This request
T,

"

includes, but is not limited to, an identification of all other names considered f i r each challenged
product and the 'reason(s) why those other names were not used in advertising, marketing,
promoting, or selling the product.)

..

Response:

Respondents incorporate by reference each General Objection a s set forth here in fill.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; @) it seeks irrelevant information and is not reasonably expected to
yieId information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it seeks, or the
extent that it seeks, information protected fi-om disclosure by the attorney-client privilege, work
product doctrine, andfor right of privacy, including financial privacy; and (d) it exceeds the
'allotted number of interrogatories.
Interrogatory No. 74:

(Complaint Counsel's No. 6)

Describe all facts relating to the choice of the trade name for Tummy Flattening Gel.
-

(This request includes, but is not limited to, an identification of all other names considered for
each challenged product and the reason(s) why those other names were not used in advertising,
marketing, promoting, or selling the product.)
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to
yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint ~ o ~ s e ~ ~ u rins this
u e matter);
s
(c) it seeks, or the

.
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extent that it seeks, information protected from disclosure by the attorney-client privilege, work
product doctrine, andlor right of privacy, including financial privacy; and (d) it exceeds the
allotted number of interrogatories.
Interrogatory No. 75:

(Complaint Counsel's No. 6)
to the choice of the trade name for Leptoprin. (This request

Describe a11 facts

includes, but is not limited to,'an identification of all other names considered for each challenged
product and the reason(s) why those other names were not used in advertising, marketing,
promoting, or selling the product.)
Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to
yield information relevant to the allegations of the. Cnmplaint,.to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Co~nplaintCounsel pursues in this matter); (c) it seeks, or the
extent that it seeks, information protected fiom disclosure by the attorney-client privilege, work
product doctrine, and/or right of privacy, including financia1 privacy; and (d) it exceeds the
allotted number of interrogatories.
Interrogatorv No. 76:

(Complaint Counsel's No. 6)

Describe all facts relating to the choice of the trade name for Anorex. (This request
includes, but is not limited to, an identification of all other names considered for each challenged
product and the reason(s) why those other names were not used in advertising, marketing,
I&on~oting,or selling the product.)
Response:

.

.

Respondents.incorporate by reference each General Objection as set forth here in full.
Respondents furher object to this interrogatory on the following grounds: (a) it is overly broad
and un'duly burdensome; (b) it seeks irrelevant information and is not reasonably expected to

.
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yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
-,
1

misleading advertising claims that Complaint Counsel pursues in this matter); (c) it seeks, or the
extent that it seeks, information protected from disclosure by the attorney-client privilege, work
product doctrine, and/or right of privacy, including financial privacy; and (d) it exceeds the
;,;.

allotted number of interrogatories.
Interrogatory No. 77:

(Complaint Counsel's No. 6)

Describe all facts relating to the choice of the trade name for PediaLean. (This request
includes, but is not limited to, an identification of all other names considered for each challenged
product and the reason(s) why those other names were not used in advertising, marketing,
promoting, or selling the product.) '
Response:
Respondents jncorporate by reference each General Objection as set forth.here in full.

.

Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to
yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent,(therequested information has no relationship to the alleged.fa1se or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it seeks, or the
extent that it seeks, information protected &om disclosure by the attorney-client privilege, work
product doctrine, andlor right of privacy, including financial privacy; and (d) it exceeds the
allotted number of interrogatories.
Interrogatory No. 78:

(Complaint Counsel's No. 7>

Describe all facts that support or'call into question your denial of the allegatioqthat
Dennis Gay has formulated, directed, controlled, or

Research, LLC alleged in the Complaint.

!

in the acts or practices of Basic

,
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Response:

Respondents incorporate by reference each General Objection as set forth here in full.
",

Respondents further object to this interrogatory on the following grounds: (a) it is vague and'
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent; and (d) it exceeds the allotted number
of interrogatories.
Interro~atorvNo. 79:

(Complaint Counsel's No. 7)

Describe all facts that support or call into question your denial of the allegation that
Dennis Gay has formulated, directed, controlled, or participated in the acts or practices of A.G.
Waterhouse, LLC alleged in the Complaint.
Response:
Resgondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent; and (d) it exceeds the allotted number I
of interrogatories.
Interrogatory No. 80: .

(Complaint Counsel's No. 7)

Describe all facts that support or call into question your denial of the allegation that
Dennis Gay has formulated, directed, controlled, or participated in the acts or practices of KleinBecker USA, LLC alleged in the Complaint.
Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad .and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected f o

infomation relevant to the allegations of the Complaint, to

.
.

.

.
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the proposed relief, or to the defenses of any ~ e s ~ o n d e nand
t ; (d) it exceeds the allotted number
..

of interrogatories.

.

.,

Interropatory No. 81:

(Complaint Counsel's No. 7)

Describe all facts that support or call into question your denial of the allegation that
Dennis Gay has formulated, directed, controlled, or participated in the acts or practices of
Nutrasport, LLC alleged in the Complaint.

...

Response:
Respondents incorporate by reference each General Objection as set forth here in fill.
Respondents further object to tlis interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonabIy expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent; and (d) it exceeds.the allotted number
of interrogatories.

Interro~atorvNo. 82:

(Complaint Counsel's No. 7)

Describe all facts that support or call into question y o b denial of the allegation that
Dennis Gay has formulated, directed, controlled, or participated in the acts or practices of
Sovage Dermalogic Laboratories, LLC alleged in the Complaint.

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents Eurther object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield infonnation relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent; and (d)
.. it exceeds the allotted number
of interrogatories. .
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Interrogatorv No. 83:

(Complaint Counsel's No. 7)

Describe all'. ..facts that support or call into question..your denial of the allegation that
Dennis Gay has formulated, directed, controlled, or participated in the acts or practices of Ban,
LLC alleged in the Complaint.
Response:

Respondents incorporate by reference each General Objection as set forth here in hll.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent; and (d) it exceeds the allotted number
of interrogatories.
Interro~atorvNo. 84:

(Complaint Counsel's No. 8)

Describe all facts that support or call into question your denial of the allegation that
Respondents have operated a common business enterprise while engaging in the acts and
practices alleged in the Complaint.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents fhther object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks, or the extent that it seeks,
information protected from disclosure by the attorney-client privilege ardor work product
doctrine, including a compilation of documents requested and/or produced; and (d) it exceeds the
allotted number of interrogatories.
h t e r r o ~ a t o r vNo. 85:

(Complaint Counsel's No. 9)

Describe all facts that support or call into question your denial of the allegation that certain
corporate Respondents are successors in interest to BAN, LLC with respect to acts or practices
that preceded the incorporation of those Corporate Respondents.
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Response:

Respondents incorporate by reference each General Objection as set forth here in full.
.I I

~ e s ~ o n d e nfurther
ts
object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to

.

...-

. ..

*

the proposed relief, or to the defenses of any Respondent (the requested information has no
.

relationship to the alleged false,or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, information protected from disclasure by

the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interro~atoryNo. 86:

{Complaint Counsel's No. 10)

Describe all facts that support or call into question your denial of the allegation that
Darliel Mowrey, doing busiriess as American Phytotherapy Research Laboratory, has developed
and endorsed products for Basic Research, LLC.

.

.

.

Response:
Respondents incorporate by reference each General Objection as set forth here in fuIl.
Respondents W h e r object to this interrogatory on the following grounds: (a) it is vague and
.

anibiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the.proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, infor&ation protected fiom disclosure by
the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
allotted number of interrogatories. . .
,

.

'
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Interrogatory No. 87:

(Complaint Counsel's No. 10)

Describe all facts that support or call into question your denial of the allegation that
"-

Daniel Mowrey, doing business as American Phytotberapy Research Laboratory, has participated
in the acts or practices Basic Research, LLC alleged in the Complaint.
..

Resaonse:
Respondents incorporate by reference each General Objection as set forth here in. full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, information protected fiom disclosure by
the attorney-client privilege, work product doctrine, andfor right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interro~atorvNo. 88:

(Complaint Counsel's No. 10)

Describe all facts that support or call into question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has developed
and endorsed products for A.G. Waterhouse, LLC.
Res~onse:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad andamdulyburdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information bas no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in tliis matter); (d) it seeks, or the extent that it seeks, information protected fiom disclosure by
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the attorney-client privilege, work product doctrine, andlor rigbt'to privacy; and (e) it exceeds the
.
.
allotted number of interrogatories.
I

Interro~atoryNo. 89:

:/

(Complaint Counsel's No. 10)

Describe all facts that support or call into question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has participated
...

in the acts or practices of A.G. Waterhouse, LLC alleged in the Complaint.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
. .
relationship t~the .alleged false or misle~dingadvertisingclaims @at Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, andfor right to privacy; and (e) it exceeds the
allotted number of interrogatories. .
Interroeratorv No. 90:

.

(Complaint Counsel's No. 10)

Describe all facts that support or call into question your dknial of the allegation.that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has developed
and endorsed products for Klein-Becler USA, LLC,

Response:

- .

~ e s ~ o n d e nincorporate
ts
by reference each General Objection as set forth here in full.
Respondents £&her

object to this interrogatory on the following grounds: .. (a) it is vague and

ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the &oposed relief, or to the defenses of any Respondent (the requested information has no
.

*

relationship to the alleged false or misleading advertising claims that Coniplaint Counsel pursues

.
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in this matter) (d) it 'seeks, or the extent that it seelcs, information protected fiom disclosure by
i

the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
, A

allotted number of interrogatories.

Interrogatory No. 91:

(Complaint Counsel's No. 10)

Describe all facts that support or call into question your denial of the allegation that

..

Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has participated

in the acts or practices of Klein-Becker USA, LLC alleged in the Complaint.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to

the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the .
allotted number of interrogatories.

Interroaatory No. 92:

(Complaint Counsel's No. 10)

Describe all facts that support or call into question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has developed
and endorsed products for Nutrasport, LLC.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant sormation and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the 'defenses of any Respondent (the requested' information has no

.
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relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter);' (d) it seeks, or the extent that it seeks, information protected from disclosure by
1 '

the attorney-client privilege; worlc product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interrogatory No. 93:

(Complaint Counsel's No. 10)

Describe all facts that support or call into. question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has participated

in the acts'or practices of Nutrasport, LLC alleged in the Complaint.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and

is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no

relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, information protected from,disclosure by

the attorney-client privilege, worlc product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.

Interro~atox~
No. 94:

(Complaint Counsel's No. 10)

Describe all facts that support or call into question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has developed
and endorsed products for Sovage Dermalogic Laboratories, LLC.
Response:

..

Respondents incorporate by reference each General Objection as set forth here in full,
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield 'infoknation relevant to the allegations of the Complaint, to

,
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the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.

Interrogatory No. 95:

(Complaint Counsel's No. 10)

Describe all facts that support or call igto question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has participated
I

in the acts or practices of Sovage Dermalogic Laboratories, LLC alleged in the Complaint.

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is ov.erly broad and unduly burdens8me; (c) it seela helevant information and

is not reasonably expected to yield infomation relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by

the aiorney-client privilege, work product doctrine, andforright to privacy; and (e) it exceeds the
allotted number of interrogatories.

Interrogatory No. 96:

(Complaint ~ounsel'sNo. 10)

Describe all facts that support or call into question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has developed .
and endorsed products for Ban, LLC.

Response:
,Respondents incorporate by reference each General Objectio'n as sat forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and

'
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is not reasonably expected to yield information 'relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
fa

8

relationship to the alleged false or misleading advertising claims that complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, .andlor right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interropatorg No. 97:

(Complaint Counsel's No. 10)

Describe :all facts that support or call into question your denial of the allegation that
Daniel Mowrey, doing business as American Phytotherapy Research Laboratory, has participated

in the acts or practices of Ban, LLC alleged in the Complaint.
Resnonse:
'

Respondents incorporate by reference each General Objection as set forth here in full.
~.

.

-

Respondents,further object to this interrogatory on

following grounds: (a) it is vague and

ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
rel&ionship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, inforrnaiion protected from disclosure by
the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interropatorv No. 98:

(Complaint Counsel's No. 11)

Describe all facts that support or call into question

,

.

denial of the allegation that

Mitchell K. Friedhder has developed products marketed by Basic Researcll, LLC.

,

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
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interrogatories; and (dl it seeks, or .the extent that it seeks, information protected from disclosure
by the attorney-client privilege, work product doctrine, andlor right to privacy.
,

Interroeatorv No. 99:

,

.

A

(Complaint Counsel's No. 11)

Describe aII facts that support or call into question your denial of the allegation that
Mitchell K. Friedlander has participated in the acts or practices of Basic Research, LLC alleged

in the Complaint.
Response:
. , .

. .

Respondents incorporate by reference each General objection as set forth here in fidl.

Respondents hrther object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected from disclosure
by the attorney-client privilege, work product doctrine, andlor right to privacy.
Interrogatoxv No. 100:

(Complaint Counsel's No. 11)

Describe all facts- that support or call into question your denial of the allegation that
Mitchell K. Friedlander has developed products marketed by A.G. Waterhouse, LLC.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; @) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected from disclosure
by the attorney-client privilege, work product doctrine, and/or right to privacy.

Interroeatory No. 101:

(Complaint Counsel's No. 11)

Describe all facts that support or call into question your denial of the allegation that
Mitchell K. Friedlander has participated in the acts or practices of A.G. Waterhouse, LLC
alleged in the Complaint.
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Response:

.

.
.

.

Respondents incorporate by reference each'Genera1 Objection as set forth here in full.
Respondents firther object to this intefrogatory on the following grounds: (a) it is vague and
ambiguous; (b)' it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected from disclosure
by the attorney-client.privilege,work product doctrine, and/or rigbt to privacy.
Interrogatory No. 102:

(Complaint Counsel's No. 11)

Describe all facts that support or call into pestion your denial of the allegation that
Mitchell K.Friedlander has developed products marketed by Klein-Becker USA, LLC.
Response:

Respondents incorporate by reference each Genera1 Objection as set fokh here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is gmrly.broad. and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected £?om disclosure
by the attorney-client privilege, work product docbine, andor right to privacy.
Interrogatory No. 103:

(Complaint Counsel's No. 11)

Describe all facts that support or call into question your denial of the allegation that
Mitchell K. Friedlander has participated in the acts or practices of Klein-Becker USA, LLC
alleged in the Complaint.
Response:

~ e s ~ o n d e nincorporate
ts
by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected fkom disclosure

by the attorney-client privilege, work product doctrine, and/or right to privacy.
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Interro~atoryNo. 104:
.

(Complaint Counsel's No. 1 I)

Describe all .facts that support or call .into question your denial of the allegation that

Mitchell K. Friedlander has developed products marketed by Nutrasport, LLC.
Response:
Respondents incorporate by reference each General Objection as set forth here in 1I1.
Respondents further,object 'to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected f7om disclosure
by the attorney-client privilege, work product doctrine, anaor right to privacy.
Interrogatory No. 105:

(Complaint Counsel's No. 11)

Describe all facts that support or call into question your denial of the allegation that
Mitchell K. Friedlander has participated in the acts or practices of Nutrasport, LLC alleged in the
Complaint,

-

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected ffom disclosure
by the attoiney-client privilege, work product doctrine, and/or right to privacy.
Interrogatory No. 106:

(Complaint Counsel's

NO.'^ I)

Describe all facts that support or call into question your denial of the allegation that
Mitchell K. Friedlander has developed products marketed by Sovage Demalogic ~aboiatories, .
"

LLC. .Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents W h e r object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
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interrogatories; and (d) it seeks, or the extent that it seeks, information protected fkom disclosure
by the attorney-clieut privilege, work product doctrine, andlor right to privacy.
s.

(Complaint Counsel's No. 11)

Interrogatorv No. 107:

Describe all facts that support or call into question your denial of the allegation that
Mitchell K. Friedlander has participated in the acts or practices of Sovage Dermalogic
Laboratories, LLC alleged in the Complaint.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected from disclosure

by the attorney-client privilege, work product doctrine, and/or right to privacy.
(Complaint Counsel's No. 11)

Inderrogatorv No. 108;

Describe all hcts that support or call into question your denial of the allegation that
Mitchell K. Friedlander has developed products marketed by Ban, LLC.
Response:

~ e s ~ o n d e nincorporate
ts
by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected from disclosure

by the attorney-client privilege, work product doctrine, and/or right to privacy.

.

.

(Complaint Counsel's No. 113

Interrogatory No. 109:

Describe all facts that support .or call into question your denial of the allegation that
Mitchell K. Friedland.er has participated in the acts or practices of Ban, LLC alleged in the
Complaint.

.

.
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Respondents incorporate by reference each General Objection as set forth here in full.

.

,,

Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it exceeds the allotted number of
interrogatories; and (d) it seeks, or the extent that it seeks, information protected from disclosure
by the attorney-client privilege, work product doctrine, andfor right t ~ ' ~ r i v a c ~ .
Interro~atorvNo. 110:

(Complaint Counsel's No. 12)

Describe in detail the relationship between Basic Research and the other Respondents,
including a complete description of the role that each person or entity has played in formulating,
testing, labeling, advertising (including claims development, substantiation, and dissemination),

and selling each of the challenged products.
Response:
Respondents incorporate by reference each General Objection as set forth here in full.

.

Respondents further object to this inteirogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to theallegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) itseiks, or the extent that it seeks, information protected fiom disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interrogatory No. 111.:

(Complaint Counsel's No. 12)

Describe in detail the relationship between A.G. Waterhouse, LLC and each of the other
Respondents, including a complete description of the role that each person or entity has played in
formulating, testing, labeling, advertising (including claims development, substantiation, and
dissemination), and selling each of the challenged products.

..
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'

Response:
,, .

Respondents incorporate by reference each General ,Objection as set forth here in full.

~ e s ~ o n d e nfurther
ts
object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested4nforination has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or th; extent that it seeks, information protected fiom disclosure by

the attorney-client privilege, work product doctrine, andfor right to privacy; and (e) it exceeds the
allotted number of intenogatories.
Interrogatory No. 112:

{Complaint Counsel's No. 12)

Describe in detail the relationship between Klein-Becker USA, LLC and each of the other
Respondents, including a cqrnplete description of the roIe that each person or entity has played in
-

formulating, testing, labeling, advertising (including claims d&elopment, substantiation, and
dissemination), and selling each of the challenged products.
Response:

~ e s ~ o n d e nincorporate
ts
by reference each General Objection as set forth here in fill.
Respondents further object to this interrogatory on the' following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrdevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no

rel&ionship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter); (d) &seeks, or the extent that it seeks; information
.. protected &om disclosure by
the attorney-clientprivilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of intenogatories.
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Interro~atorvNo. 113:

(Complaint Counsel's No. 12)

Describe @ detail the relationship between Nutrasport, LLC and each of the other
Respondents, including a complete description of the role that each person or entity has played in
formulating, testing, labeling, advertising (including claims development, substantiation, and
dissemination), and selling each of the challenged products.
Response:

..

Respondents incorporate by reference each General Objection as set forth here in fill.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising clainls that Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, infomation protected fkom disclosure by
the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interroaatorv No, 114:

(Complaint Counsel's No. 12)

Describe in detail the relationship between Sovage Dermalogic Laboratories, LLC and
each of the other ~esbondents,including a complete description of the role that each person or
entity has played in formulating, testing, labeling, advertising (including claims development,
substantiation, and dissemination), and selling each of the challenged

prod^&^.

Response:
t

Respondents incorporate by reference each General Objection as set forth here in full.
~ e s ~ o n d e ~further
l t s ..object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevanthformation and
is not reasonably expected to yield information relevant to the allegations of the Complaint; to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
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in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interrogatory No. 115:

(Complaint Counsel's No. 12)

Describe in detail the relationship between Ban, LLC and each of the other Respondents,
:.
including a complete description of the role that each person or entity has played in formulating,
testing, labeling, advertising (including claims development, substantiation, and dissemination),
and selling each of the challenged products.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield inf~rmationrelevaat to the allegations of the Complaint,.to
the proposed relief, or to the defenses of any Respondent (the requested information has no
rel'ationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, andtor right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interrogatory No. 116:

(Complaint Counsel's No. 12)

Describe in detail the relationship between Dennis Gay and each of the other
Respondents, including a complete description of the role that each person or entity has played in
formulating, testing, labeling, advertising (including claims development, substantiation, and
dissemination), and selling each of the challenged products.
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents W h e r object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrele&mt infoniation and.
.
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is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed reliec or to the defenses of any Respondent (the requested information has no
9 ,

relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in his matter); (d) it seeks, or the extent that it seeks, information protected fkoni disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.

Interro~atoryNo. 117:

(Complaint Counsel's No. 12)

Describe in detail the relationship between Daniel Mowrey and each of the other
Respondents, including a complete description of the role that each person or entity has played in
formulating, testing, labeling, advertising (including ,claims development, substantiation, and
dissemination), and selling each of the challenged products.

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations .of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to'the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Xnterro~atoryNo. 118:

Describe

. (Complaint Counsel's No. 12)

.detail the relationship between Mitchell Friedlander and each of the other

Respondents, including a complete description of the role that each person or entity has played in
formulating, testing, labeling, advertising (including claims development, substantiation, and
dissemination), and selling each of the challenged products.

Docket No. 93 18

Res'ponse:
Respondents incorporate by reference each General Objection as set forth here in full.
*! .
Respondents M h e r object.to this interrogatory on the following grougds: (a) it is vague and
ambiguous; (b) it is overly broad and uiiduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, information protected fiom disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interrogatorv No. 119:

(Complaint Counsel's No. 13)

From 2000 to the present, identify all products that have been advertised, marketed,
promoted, or sold by Basic Research, LLC using m e or more of the types of media used to
advertise, market, promote, or sell any of the challenged products (e.g., television, radio, Internet
website, email, print, or telephone).

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected ta
yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information bas no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the
allotted number of interrogatories; and (d) it seeks, or the extent that ,it seeks, information
*

protected from disclosure by the attorney-client privilege, work product doctrine, andlor right to
privacy.

.
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Interrogatory No. 120:

(Complaint Counsel's No. 13)

From 2000 to the preselit, identify .all products that have been advertised, marketed,
. .'
promoted, or sold by A.G. Waterhouse, LLC using one or more of the types of media used to
advertise, market, promote, or sell any of the challenged products (e.g., television, radio, Internet
website, email, print, or telephone).

Response:

.

-:

Respondents incorporate by reference each General Objection as set forth here in fill.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to
yield information relevant to the allegations of the Complaint, to tije proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the
allotted .number of interrogatories; and .(d) it seeks, or the extent ?&at it seeks, inforhation
protected from disclosure by the attorney-client privilege, work product doctrine, andor right to
privacy.
Interroaatory No. 121:

(Complaint Counsel's No. 13)

From 2000 to the present, identify all products that have been advertised, marketed,
promoted, or sold by ~ l e i n - ~ e c kUSA,
i r LLC using' one or more of the types of media used to
advertise, market, promote, or sell any of the challenged products (e.g., television, radio, Internet
website, ernail, print, or telephone).
Response:
Respondents incorporate by reference each General Objection as set forth here in full.
,. interrogatory on the following grounds: (a) it is overly 'broad
Respondents fbrther object to this

and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to
yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the

,
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allotted number of interrogatories; and (d) it seeks, or the extent that it seeks, information
protected from disclosure by the attorney-client privilege, work product doctrine, and/or right to
privacy.
Interrogatory No. 122:

(Complaint Counsel's No, 13)

From 2000 to the present, identifjr all products that have been advertised, marketed,
promoted, or sold by Nutrasport, LLC using one or more of the types of media used to advertise,
market, promote, or sell any of the challepged products (e.g., television, radio, Internet website,
email, print, or telephone).
Response:

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected'to
yield infomation relevant to the allegations of the Complaint, to..the.p;rspos~drelief, or to the

.

defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the .
allotted number of interrogatories; and (d) it seeks, or the extent that it seeks, information
protected from disclosure by the attorney-client privilege, work product doctrine, a d o r right to
privacy.
Interrogatory No. 123:

(Complaint Counsel's No. 13)

From 2000 to the present, identifjl all products that have been advertised, marketed,
promoted, or sold by Sovage Dermalogic Laboratories, LLC using one or more of the types of

media used to advertise, market, promote, or sell any of the challenged products (e.g., television,
radio, Internet website, email, print, or telephone).
Response:

.

.

Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) :it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to

.
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yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
,I

I

misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the
allotted number of interrogatories; and (d) it seeks, or the extent that it seeks, infomation
protected fiom disclosure by the attorney-client privilege, work product doctrine, and/or right to
;:.

privacy.
.

Interrogatory No. 124:

(Complaint Counsel's No. 13)

.

From 2000 to the present, identify all products that have been advertised, marketed,
promoted, or sold by Ban, LLC using one or more of the 'types of media used to advertise,
market, promote, or sell any of the challenged products (e.g., television, radio, Internet website,
email, print, or telephone).

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to
yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the
allotted number of interrogatories; and (d) .it seeks, or the extent that it seeks, information
from disclosure by the attorney-client privilege, work product doctrine, andlor right to
privacy.

Interro~atorvNo. 125:

(Complaint Counsel's No. 13)

From 2000 to the present, identify all products that have been advertised, marketed,
. promoted,

or sold by Dennis Gay using one or more of the types of media used to advertise,

market, promote, or sell any of the challenged products (e.g., television, radio, Internet website,
email, pript, or telephone).
"

.

.

Docket No. 93 18

Response:
Respondents incorporate by reference each General 0bjection.a~set forth here in full.
d ,

Respondents further object to this interrogatory on the following gounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not reasonably expected to
yield information relevant to the,.. allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the
allotted number of interrogatories.; and (d) it seeks, or the extent that it seeks, information
protected itom disclosure by the attorney-client privilege, work product doctrine, andlor right to
privacy.
Interrogatory No. 126:

(Complaint Counsel's No. 13)

From 2000 io the preseilt, identify all products that have been ;lduert.ised, marketed,
promoted, dr sold by Daniel Momey using one or more of the types of media used to advertise,
market, promote, or sell any of the'challenged products (e.g., television, radio, Internet website,
ernail, print, or telephone).
Response:
Respondents incorporate by reference each General Objection as set forth here i n fi.111.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad

'

and unduly burdensome; (b) it seeks irrelevant information and is aot reasonably expected to

'

yield inforination relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Counsel pursues in this matter); (c) it exceeds the
allotted number of interrogatories; and (d) it seeks, or the extent that it seeks, information
protected from disclosure by the attorney-client privilege, work product doctrine, andlor right to
privacy.

37
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Interro~atorvNo. 127:

(Complaint Counsel's No. 13)

From 2000 to the present, identify all products that have been advertised, marketed,
r. a

promoted, or sold by Mitchell Friedlander using one or more of the types of media used to
advertise, market, promote, or sell any of the challenged products (e.g., television, radio, Internet
website, email, print, or telephone).

Response:
Respondents incorporate by reference each General Objection as set forth here in fill.
Respondents further object to this interrogatory on the following grounds: (a) it is overly broad
and unduly burdensome; (b) it seeks irrelevant information and is not &asonably expected to

yield information releyant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent (the requested information has no relationship to the alleged false or
misleading advertising claims that Complaint Cowsel pcrsues in this matter); (c) it exceeds the
d1otte.d number. o f ~ i n t e r r o g a t ~ s.and
; (dl it seeks, or .the extent that it seeks, information

.

protected from disclosure by the attorney-client privilege, work product doctrine, andor right to
privacy.
Interrogatory No. 128:

(Complaint Counsel's No. 14)

'

From 2000 to the present, describe the marketing capabilities of Basic Research, LLC.
(This request specifically include each Respondents' capacities with respect to the development
and production of productb, the development and review of advertisements, the dissemination of
advertisements, the financing 'of product production and promotion, and the provision of the
following services:

telemarketing, credit card processing, shipment, customer service or

relations, and customs clearance.)
Response:

Respondents incorporate by reference each General Objection as set forth here

in fdl.

Respondents further object to this interrogatory on the following grounds: (a) it is vague and
'

ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to -.
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the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship.to the alleged false or misleading advertising claims that Complaint Counsel pursues
t#

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
allotted number of interrogatories.

Interro~atorvNo. 129:

(Complaint Counsel's No. 14)

From 2000 to the present, describe the marketing capabilities of A.G. Waterhouse, LLC.
(This request specifically includes each Respondents' capacities with respect to the development
&d production of products, thk development and review of advertisements, the dissemination of
advertisements, the financing of product production and promotion, and the provision of the
following services: telemarketing, credit card processing, shipment, customer service . or
relations, and customs clearance.)

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested infonnation has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in. this matter); (d) it seeks, or the extent that it seeks, information protected fiom disclosure by
the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interrogatory No:130:

(Complaint Counsel's No. 14)..

From 2000 to the present, describe the marketing capabilities of IUein-Becker USA,
LLC. (This request specifically includes each Respondents' capacities with respect to .the
development and production of products, the development and review of advertisements, the
dissemination of advertisements, the financing of product production and promotion, and the
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provision of the following services: telemarketing, credit card processing, shipment, customer
. .
service or relations, and customs clearance.)

Response:
in full.
Respondents incorporate by reference each General Objection as set forth here
,..
Respondents further object to this iriterrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant dormation and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
allotted number of interrogatories.
Interrogatory No. 131:

(Complaint Counsel's No. 14)

From 2000 to the present, describe the marketing capabilities of Nutrasport, LLC. (This
request specifically includes each Respondents' capacities with respect to the development and
production of products, the development and review of advertisements, the dissemination of
advertisements, the financing of product production and promotion, and the provision of the
following services:. telemarketing, credit card processing, shipment, customer service or
relations, and customs clearance.)
Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and .
ambiguous; (b) it is overly broad and unduly burdensom& (c) it seeks irrelevant information and

is not reasonably expected to yield infomation relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

'
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in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
..

the' attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it: exceeds the
allotted number of interrogatories.
Interrogatory No. 132:

(Complaint Counsel's No. 14)

From 2000 to the present, 'describe,
;.. the marketing capabilities of Sovage Dermalogic

..

~aboratories,LLC.. (This request specifically includes each Respond~nts'capacities with respect
to the development and production of products, the development and review of advertisements,
the dissemination of advertisements, the financing of product production and promotion, and the
provision of the following services: telemarketing, credit card processing, shipment, customer
service or relationsj and customs clearance.)
Response:

Respondents imorporate by reference each General Objection as set forth here in full.
Respondents further ob;ject to this .interrogatoryon.the following grounds: (a) it is vague and. :
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues

in this matter); (d) it seeks, or the extent that it seeks, Sonnation protected from disclosure by
.

the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
allotted number of intenrogatories.
Interro~atorvNo. 133:

-

(Complaint Counsel's No. 14)'

From 2000 to the present, describe the marketing capabilities of Ban, LLC. ' (This request
specifically includes each Respondents' capacities with respect to the development and
production of products, the development and review of advertisements, the dissemination of
advertisements, the financing of product production and promotion, and the provision of the
following services: telemarketing, credit card processing, shipment, customer service or
relations, and customs clearance.)

'

'
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Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no
relationship to the alleged false or misleading advertising claims that Complaint Counsel pursues
in this matter); (d) it seeks, or the extent that it seeh,'information protected from disclosure by
the attorney-client privilege, work product doctrine, and/or right to privacy; and (e) it exceeds the
allotted number of interrogatories.
hh-rogatory No. 134:

(Complaint Counsel's NQ.14)

From 2000 to the-present, describe the marketing cqpabilities of Dennis Gay. (This
request specifically includes each Respondents' capacities with respect to the development and
production of products, the development and review of advertisements, the dissemination of
advertisements, the financing of product production and promotion, and the provision of the
following services: telemarketing, credit card processing, shipment, customer service or
relations, and customs clearance.)
I
I

Response:
Respondents incorporate by reference each General Objection as set forth here in full.
Respondents krther object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint; to

I

the proposed relief, or to the defenses of any Respondent (the requested information has rio
relationship to'the alleged false or misleading advertising claims that Complaint Counsel pursues

I

i

in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by

Docket No. 93 18

the attorney-client privilege, work product doctrine, andlor right to privacy; and (e) it exceeds the
.
.

allotted number of interrogatories.

.

,.

..

.

'

Interrogatory No. 135:

(Complaint Counsel's No. 14)

From 2000 to,the present, describe the marketing capabilities of Daniel Mowrey. (This
request specifically includes each Respondents' capacities with respect to the development and
production of products, the development and review of advertisements, the dissemination of
advertisements, the financing of product production and promotion, and the provision of the
following services: telemarketing, credit card processing, shipment, customer service or
relations, and customs clearance.)
Response:
~ e s ~ s n d e nincorporate
ts
by reference each General objection as set forth here in 111.
Respondents further objject to this iilterrogatory on the following grounds: (a) it is ov&y broad
and unduly burdensome; asd (b) it exceeds.the allotted number of interrogatories.
Interro~ator~
No. 136:

(Complaint Counsel's No. 14)

From 2000 to the present, describe the marketing capabilities of Mitchell Friedlander.
(This request specifically includes each Respondents' capacities with respect to the development
and production of products, the development and review of advertisements, the dissemination of

advertisements, the financing of product production and promotion, and the provision of the
following services: telemarketing, credit card processing, shipment, customer service or
relations, and customs clearance.)
Response:
~espondentsincorporate by reference each General Objection as set forth here in full.
Respondents further object to this interrogatory on the following grounds: (a) it is vague and
ambiguous; (b) it is overly broad and unduly burdensome; (c) it seeks irrelevant information and
is not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent (the requested information has no

&ationship to the alleged false or misleading advertising claims that compl&nt Counsel pursues
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in this matter); (d) it seeks, or the extent that it seeks, information protected from disclosure by
the attorney-client privilege, work

doctrine, and/or right to privacy; and (e) it exceeds the

allotted number of interrogatories.

-
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Respectllly submitted t h i ; k day of November, 2004

Respecthlly submitted,
fl

Todd M. Malynn
Gregory L. Hillyer
Christopher P. Dernetriades
FeldmanGale, P.A.
Miami Center, f gfhFloor
201 South Biscayne Blvd.
Miami, Florida 33 131
Tel: (305) 358-5001
Fax: (305) 358-3309
Attorneys for Respondents Basic Research,
LLC, A.G. Waterl~ouse,LLC, Klein-Becker
USA, LLC, Nutraspost, LLC, S,ovage
Dermalogic Laboratories, LLC and Ban,
LLC

PETERSSCORIELD
PRICE
A Professional Corp01"ation
340 Broadway Centre
111.East Broadway
Salt Lake City, Utah 84111
Telephone: (801) 322-2002
Facsimile: (801)322-2003
E-mail: r@@psplawyers.com
Attorneys for Respondent Daniel B. Mowrey

DATED this

day of

,2004.
BURBIDGE & h4lTCHELL

Attorneys for Respondent Dennis Gay

'

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of Response to Complaqt Counsel's
Second Set of Interrogatories was provided to the following parti~sthis his?
day of
November, 2004 as follows:
One (1) copy via e-mail attachment in dob be@ ".pdfY format to Commission
(1)
Complaint Counsel, Laureen Kapin, Joshua S. Millard, aud Laura Sclmeider, all care of
Ikavh~ftc.aov. imillard@Ac.gov; rrjcl~ardson@ftc.~ov;1scheider~flc.govwith one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Comniission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C.,
20580;
One (1) copy via United States Postal Service to Stephen Nagin, Esq., Nagin
(2)
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33131.

One (1) copy via United States Postal Sei-vice to Richard Burbidge, Esq.,
(3)
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State
Sheet, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.
One (1) copy via United States Postal Service to Ronald F. Price, Esq., Peters
(4)
Scofield Price, A Professional Corporation, 340 Broadway Centre, 111 East Broadway, Salt
Lake City,Utah 84111, Counsel for Daniel B. Mowfey.

One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742
(5)
West Harold Gatty Drive, Salt Lake City, Utah 84111, Pro Se.

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
,

002-3300

. In the Matter of

BASIC RESEARCH; LL,C,
a limited liability company;
A.G. WATERHOUSE, L.L.C.
a limited liability corporation,
.KLElN-BECICERUSA, LLC,
a limited liability company;
NUTRASPORT, LLC,
a limited liability company;
SOVAGE DERMALOGIC LABORATORIES, LLC,
a limited liability company;

. .

BAN, LLC,
a limit& liability corporation, also doing
- b-ESjnEs-sii's;
BAsfc .mSEARcH .L L c.
3

1

- . .

OLD BASIC RESEARCH, L.L.c.,
BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, N U T U SPORT, and
SOVAGE DERMALOGIC LABORATOIIIES,
. .
.
.

DENNIS GAY,
individually and as an officer of the
. limited liability corporations,
DANIEL B. MOWREY, Ph.D.,
Also doing business as AMERICAN
PHYTOTHERAPY RESEARCH
LABORATORY, and

MITCHELL K FREDLANDER,
Defendants.

1
1
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RESPONSE TO COMPLAINT COUNSEL'S SECOND REQUEST POR PRODUCTION
.

.OF
. D O C W N T A R Y MATERIALS AM) TANGIBLE THINGS

Pursuant to Rule 3.37 of the Federal Trade Commission's Rules of Practice, Respondents
Klein-Becker, USA, LLC, Basic Research, LLC, A.G. Waterhouse, LLC, NutraSport, LLC,
S6vage Dermalogic Laboratories, LLC, Ban, LLC, Dennis Gay, Daniel B. Mowrey, Ph-D., and
..('
Mitchell K' Freidlander ("Respondents") object and iespond to Complaint Counsel's Second
Request for Production of ~ocumentary Materials and Tangible, Things ("Request for
Production") as follows:

General Obiections
A.

Prior to this Request for Production, Complaint Counsel propounded thirty-eight

(38) requests for production of documents, including all subparts. According to the Scheduling

for production of documents. Respondents therefore object to this Request for Production to the
extent that the number of individual requests, including subparts, exceeds the allotted number of
requests for production.

B.

Respondents' objections and responses to Complaint Counsel's Request for

Production are made on the basis of facts and circumstances as they are presently known.
Respondents have not completed their investigation of all the facts relating to this case, their
discovery in or analysis of this action, and have not completed preparation for trial.
'

Accordingly, all of the following responses are provided without prejudice to Respondents' right
..

to introduce at trial any evidence subsequently discovered. Respondents
. . m. h e r reserve the right
to supplement their responses to Complaint Counsel's Request for Production based upbn 'newly

.
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discovery evidence or information of which Respondents are not presently aware, or otherwise as
necessary.
C.

.Respondents' objections and responses are based on their understanding and

interpretation of Complaint Counsel's Request for Production. If Respondents understand or
ts
interpret any of Complaint Counsel% Requests for Production differently, ~ e s ~ o n d e nreserve
the right to supplement any of these objections or responses.

D.

Respondents object to Complaint Counsel's Requests for Production to the extent

they seek information that is subject to the attorneylclient or worklproduct privileges or .to any
other applicable privilege or immunity and rehses to

to any such information.
.

Respondents do not intend by these responses and/or objections to waive any claim of privilege

.. . . .

..

or immunity. Respondents objections and/or responses are conditioned specifically on the
un-aersian-din8.
.* -f6..5ti..n to
-sGy.& im. .Gfiuirege-.is.aPP1fca:b ,.
shall be deemed inadvertent and does not constitute a waiver of my such claim or privilege.

E.

Respondents object to Complaint Counsel's Requests for Production relating to

the expert witnesses that'~es~ondents
intend to use at the hearing on the ground that the time for
discovery relating to experts' 'opinion and testimony is established in the Scheduling Order dated
August 11,2004.

F.

Respondents object to Complaint Counsel's Requests for Production to the extent

that they seek documents relating to non-testifying expert witnesses because Complaint Counsel
have not made the proper showing that they are entitled to such information pursuant to Rule

G;

Respondents object to the definition of the terms "Corporate Respondent,"

"Individual Respondent," and "Respondent(s)" to the extent that Complaint Counsel seeks to
'. .

,

,,
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impose discoveq obligations on Respondents, related to documents not within Respondents'
possession, custody, or control,

,
.*#

H.

. ,

Respondents object to Complaint Counsel's Requests for Production to the extent

that they seek documents already in Complaint Counsell.spossession, custody, or control, or to
the extent that they seek documents that are publicly available or equally accessible to Complaint
Counsel as to Respondents, on the ground that such requests are unduly burdensome.

I.

~ e s ~ o n d e nobject
ts
to the Requests for Production to the extent that they are

duplicative, vague, ambiguous, overbroad, unduly burdensome, or not reasonably expected to
yield information relevant to the allegations of the Complaint, to the proposed relief, or to the
defenses of any Respondent.

J.
..

Respondents object to the Requests for Production to the extent that they purport

. . . . . . . .

.......................................

tEe'sCope oT'pe~ssib1'i
'%scovi5iSy

to impose burcl&s or duties upon Respondents

under the Commission's Rules of Practice and the provisions qE the Pretrial Scheduling Order.

K.

Respondents reserve their right to rely at any time on documents that are

subsequently discovered or were omitted from response as a result of mistake, error, oversight,
or inadvertence.

L.

The statement in any given response that documents will be produced means that

documents will be produced, as limited by the stated objections, provided that such documents
.

.

exist and are in the possession, custody, or control of Respondents. Respondents' stated
will$gness to pro&ce certain documents should in no way be construed as an affmative
aclcnowledgement that' such docunients exist or are in the possession, custody, or control of
:

Respondents.

"

..........
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M.

Respondents' production of documents in rGponse to any request does not mean

and shall not evidence that Respondents possessed or reviewed such docuhents at orprior to k y
n l

,

specific point in time.

Based on, subject to, and without waiving its General Objections, Respondent

...

specifically,and additionally responds to each of the Specifications contained in Complaint
Counsel's. Interrogatories as follows:
Request for Production No. 39: (Complaint Counsel's No. 1)

All documents and cornrnunications that support or refute, or refer or relate to, your
interpretation(s) of the claims made in promotional materials for the challenged products. (This
request includes all claims regardless of whether the claims are express or implied, and
. . . . . . . . . .- . . . . . . . . . .
.- . . . . . . . . . . . . - . . . . . - . . . . . . ..........
....( . . . . _ _ . ...
regardless df whether the claims are based on a selected portion of the promotional material or
..b

are based the [sic] overall net impression created by the interaction of different elements in the
promotional material.)

Response:
In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, and unlimited in scope and
'time. Respondents further'object to this request as premature to the extent that this request seeks
information relating to expert witnesses that Respondents &end to use at the hearing and
..

information relating to non-testifying or consulting expert witnesses.
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Request for ~roductionNo, 40:

(Complaint Counsel's No. 2)

All documents and. communications referring or relating 'to the depictions, images,
photographs, graphs, or other visuals employed or displayed in any draft or final promotional
material for any of the challenged products.
.Response:
.

. -.,

h addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, is vague, ambiguous, unduly burdensome, unlimited in scope and
time, and not reasonably expected to yield information relevant to the allegations of the
Complaint, to the proposed relief, or to the defenses of any Respondent.
Request for Production No. 41:

. . .

'

(Complaint Counsel's No. 3)

All draft and final promotional materials that contain one or more of the following words
. ..... . . . . . ..
,..... ...
.
- . - . ... .. .. . .. .... . . .. .
.- . . . . . . . . . .
.. . . .. .. .,. - .
or phrases appearing in the claims alleged in the Complaint "rapid.'
...

.

........

,

.

.

,

Response:
I . addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,

and not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent.

. . ..
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Request for Production No. 42:

(Complaint Counsel's No. 3)

All draft and final promotional materials that contain one or more of the following words
or phrases appearing in the claims alleged in the Complaint: '6isibly obvious."

Response:
,

.. .

,

In addition to the general objections set forth above, Respondents object to this request to

the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the aIlegations of the Complaint, to

the proposed relief, or to the defenses of any Respondent.
Request for Production No. 43:

....

. .

.

.

(Co~nplaintCounsel's No. 3)

A11 draft and final pro~mtionalmaterials that'contain one or more of the following words
..... .....
_ _ .... _ . . . _ _. . . . . .
_
. .
... . - . . . .. .. . . ., ..
or phrases appearing in the claims alleged in the Complaint: "fat loss."

.. . . ....

, _

Response:
In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield infopation relevant to tbe allegations of the ~ b m ~ l a i ntot ,

the proposed relief, or to the defenses of any Respondent.
Request for Production No. 44:

(Complaint Counsel's No. 3)

'

All draft and final promotional materials that contain one or more of the following words
I

"

or phrases appearkg in the claims alleged in the Complaint: ccclinicaltesting."

. ,-

. .. . .
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Response:

In addition to the general objections set forth above, Respondents
*.
object to this request to
'th.e extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and n6t reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent.
Request for ~roduktionNo. 45:

(complaint Counsel's No. 3)

'

All drafi and final promotional materials that contain one.or more of the following words

or phrases appearing in the claims alleged in the Complaint: "cause."
Response:
In addition to the general objections set forth above, Respondents object to this request to

,

.

- .. .

. . ..

. .. ,.

,,

..

,,

. ,, , , ,

,

. . .,

.

. .

..

,

. . . .. . ...

,

. . ....

.. .

. ....... .

... .. . .

the extent that it is overbroad, seeks attorney work product and documents pr0tecied.b~the
..

attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not.reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent.
Request for Production No. 46:

'(Complaint Counsel's No.-3)

All draft and final promotional materials that contain bne or more of the follbwing words
or phases appearing in the claims alleged in the Coniplaint: "weight loss."
Response:
In addition to the gerieral objections set forth above, Respondents object to this request to
.

the 'extent that it is overbroad, seeks attorney work product and documents

by the

attomey-client p;ivilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,

.
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and not reasonably expected to yield information relevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent.
* >.

Request for Produdion No. 47:

(Compl-aintCounsel's No. 39

All draft and final promotional materials that contain one or more of the following words
or phrases appearing in the claims alleged in the Complaint: "more than 20 pounds."

.

-:

Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
,

attorney-client privilege, is vague, ambiguous, .unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the allegations of the Complaint, to

I

the proposed relief, or to the defmses of any Respondent.
... .. . ...

..

. . ...

..

... --

,

. ..

, ,. ,.

...

.. ,. -

.. . . . , .... . .. ... ...

Request for production No. 48:

. ..

..

. ...

..,... ..

..

.

.

..

...

.- .....

.,..... ..

(Complaint Counsel's No. 3)

All draR and final promotional materials that contain one or more of the following words
or phrases appearing in the claims alleged in the Complaint: "significantly overweight."

Response:
In addition to the general objections set forth above, Respondents object to this request to

'the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege,
. . is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected t~ yield information relevant to the allegations of the Compla$~t,to
the proposed relief, or to the defenses of any Respondent.

.

.
,

~ e q u e sfor
t Production No. 49:
.

(Complaint Counsel's No. 3)
. .

,

.

.

All draft and fmal promotional materials that contain one or more of the following words

.

or phrases appearing in the cla&s alleged in the Complaint: "substantial."
'.
I

.

'

1
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Response:

In addition to the general c,bjectiok set forth above, Respondents object to this r e p s t to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,

"

and not reasonably expected to yield information relevant to.the allegations of the complaint, to
. ...
the proposed relief, or to the defenses of any Respondent.
(Complaint Counsel's No. 3)

Request for Production No. 50:

All draft and final promotional materials that contain one or more of the following words
or phrases appearing in the claims alleged in the Complaint: "excess fat."
Response:

Tn aclcli_tion_to the general objections set forth above, Respondents object to this request to
. . .. . . .

..

. .

,

.. .

,

.. . .,

.

, ,,

..

,

., .,.- .

.,

- . .....

- ..

.

.... . . ..

. .. . ..

.. .

,

,

. .. . , .. ..

,

, ,

, , ,.,

,

,-

, ,- ,,, ,-

-.

-,

,,

,

the.extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the allegations of the Complaint, to
I

the proposed relief, or to the defenses of any Respondent.

Request for Production No. 51:

(Complaint Counse'l's No. 3)

All draft and final promotional materials that contain one or more of the following words
or phrases appearing in the claims alleged in the Complaint: "obese."
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, uldimited in scope and time,

,

.-

,

-

,,,
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and not reasonably expected to yield information relevant to the allegations of the Complaint, to
. .
. . the proposed relief,'or to the defenses of any Respondent.

Request for Production No. 52:

(Complaint Counsel's No. 3)

All draft and final promotional materials that contain one or more of the following words
or phrases appearipg in the claims alleged in the Complaint: "unfair."
. ..
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the allegations of the Complaint, to

.

the proposed relief, or to the defenses of m y Respondent.
.
... -.. .... .
._.._ . _ . _
(Complaint ~ o u n s d ' sNO.'^)'
Request for Production No. 53:
, ,

( ,

.

....

...,

..

..

. ,

..

As to BASIC RESEARCH, LLC., all documents and communications refelring or
relating to the contents of draft or final promotional material described in Specification 3, above.
(This request includes, but is not limited to, all documents and commuaications referring or

relating to the intended meaning of such promotional material.)
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the

..

attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected t6 yield information relevgnt.to the allegations of the complaint, to
the proposed relief, or.to the defenses of any Respondent. :Respondents further object to this

request as premature to the extent that this request seeks information relating to expert witnesses

. .. . .

..
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that Respondents intend to use at the hearing and information relating to non-testifying or
consulting expert witnesses.
.a

Request for Production No. 54:

2

(Complaint Counsel's No. 4)

As to A.G. WATEMOUSE, L.L.C., all documents and communications referring or
relating to the co&ents of draft or fmaI promotional material described in Specification 3, above.
(This request includes, but is not limited to, all documents and.commynications referring or
relating to the claims oi messages in such promotional material.)
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
- .... .-. . ... . . . . . . .. .. . ...... - .
.... . .. .
,...,... .., . . .
. ._.,. .
.._ _ _ _ .,.,__.,
and not reasonably expected to yield information relevant to the allegations o f the Complaint, to
1
.

the proposed relief, or to the defenses of any Respondent. Respondents further object to this
request as premature to the extent that this request seeks information relating to expert witnesses .
that Respondents intend to use at the hearing and information relating to non-testifying or
consulting expert witnesses.
Request for Production No. 55:

(Complaint Counsel's No. 4)

As to KLEIN-BECKER USA, LLC, All documents and communications
. .
referring or
relating to the contents of draft or final promotional material described in Specification 3, above.
(This request includes, but is not limited to, all documents and communications referring or
material.)

relating to the consumer perception of such
.

.
.

.
'. .

,

.

.

_,
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Response:

In addition to the general objections set forth above, ~ e s ~ o n d e nobject
ts
to this request to
,

-

the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilegq, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield informaGon relevant to the allegations of the Complaint, to

..*,
the proposed relief, or to the defenses of any Respondent. Respondents further. object to this
request as premature to the extent that this request seeks idomlation relating to expert witnesses
that Respondents intend to use at the hearing and information relating to non-testifying or
consulting expert witnesses.
Request for Production No. 56:

(Complaint Counsel's No. 4)

As to NU'IPASPORT, LLC, all documents and communications referring or relating to
the contents of draft or final promotional material described-in specification 3, above, (This

-

--

request includes, but is not limited to, all documents and com~micationsreferring or relating to
the c o n m e r perception of such promotional material.)
Response:
In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-dieat privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the allegations of the Complaint, to

the proposed relie$ or to the defenses of any Respondent. Respondents further object to this
request as premature to the extent that this request seeks information relating to expert witnesses
,

that Respondents intend to use at the hearing and information relating to non-testiQing or
consulting expert witnesses.

.

-

Request for Production No. 57:

(Complaint Counsel's No. 4)

As to S ~ V A G E DERMALOGIC LABORATORIES, LLC, all documents and
communications referring or relating to the contents of draft or final promotional material
described in Specification 3; above. (This request includes, but is not limited to, all documents

and communications referring or relating to,:the consumer perception of such' prornotion'al
. ..

material.)

Reslionse:

. . - -. . .

.

.

In addition to the general objections set forth above, ~e&ondentsobject to this request to

.

the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the allegations of the Complaint, to
the-.proposed relief, or. to-the-defensei.of any Respondent. Respondents li-t-her -object-to thih
request as premature to the extent that this request seeks information relating to exp&' witnesses
that Respondents intend to use at the hearing and information relating to non-testifying or
consulting expert witnesses.

Request for Production No. 58:

(Complaint Counsel's No. 4)

As to BAN, LLC, all documents and communications referring or relating toe the contents
of draft or final promotional material described in Specification 3, above. (This request includes,
. but is not limited to, all documents and comhunications referring or relating to the consumer

perception of such promotional material.)
Response:'

In addition to the general objections set forth above, Respondents object to this request to
the extent that it .is overbroad, seeks attorney work product and documents protected by the

.
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attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to tlre all&ations of the Complaint, to
-a

4

the proposed relief, or to the defenses of any Respondent. ~ e s ~ o n d e nfurther
ts
object to this

.

request as premature to the extent that this request seeks information relating to expert witiesses
that ,Respondents intend to use at the bearing and information relating to non-testifying or
consulting expert witnesses.
(Complaint Counsel's No. 4)

Request for Production No. 59:

As to DENNIS GAY, all documents and communications referring or relating to the

contents of draft or final promotional material described in specification 3, above. (This request
includes, but is not limited to, all documents and communications referring or relating to the
consumer perception of such promotional material.)
......

..

.. ..

..

.

...-. . .. ..-..

. . ..

. .

_ ._

._

" . .. .

_ _ __

In addition to the general objectiob set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney wor1~'~roduct
and documents protected by the
attorney-client,privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the allegations of the Complaint, to

the proposed relief, or to the defenses of any Respondent.. Respondents W h e r .object to this
request as premature to the extent that this request seeks information relating to expert witnesses
that Respondents intend to use at the hearing and. information. relating to non-testifying or
consultjng expert witnesses.

'

(Complaint counsel's No. 4)

Request for Production No. 60:

..

.

As to DANIEL B. MOWREY, all documents and communications referring or relating to
.

.

the contents of draft or final pmrnotiaal material. described in specification 3, above. (This

,

( ,

,
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.

request includes, but is sot limited to, all documents and comunicatio~~s
referring or relating to
the consumer perception of such promotional material.)

.

..

.

Response:
In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
...
attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,

and not reasonably expected to yield information rdevant to the allegations of the Complaint, to
the proposed relief, or to the defenses of any Respondent., Respondents further object to this
request as premature to the extent that this request s'eeks information relating to expert witnesses
.

.

that Respondents intend to use at the hearing and information relating to non-testifying or
consulting expert witnesses.
,

. .... .

.

st -fbr.pridnt-fi o-n-Nw-Gl,

.

.. .

(CD-MP1tiintCoumeys No. -4.1.).

.

.. ... ...

.. ... . - . : . .. . - .., -. . .

.

As to MITCHELL K. FREDLANDER, All documents and communications referring or
relating to the contents of draff or final promotional material described in Specification 3, above.
(This request includes, but is not limited to, all documents and communications referring or
relating to the consumer perception of such promotional material.)

-

Response:
In addition to the general objections set forth above, Respondents object to this request to
. .
the extent that it is overbroad, seeks attorney work product and documents protected by the

attorney-client privilege, is vague, ambiguous, unduly burdensome, unlimited in scope and time,
and not reasonably expected to yield information relevant to the allegations of the'cornplaint, to
.. .

the proposed relief, or to the defenses of any Respondent. Respondents further object to this'
request as premature to the extent that this request seeks information relating to expert witnesses

.

. , ., . ..
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that Respondents intend to use at the hearing and infomation relating to non-testifying or
consulting expe&witnesses.

Request for Production No. 62:

(Complaint Counsel's No. 5)

Documents and communications sufficient to show the marketing capabilities of BASIC

RESEARCH, LLC, specifically including documents aid communications sufficient to show
. ...
each Respondent's capabilities with respect to the creation and development of products, the

:.

creation, development, and review of promotional materials, the shipment of products, the
dissemination of promotional materials, media management services, fmancing and accounting
services, telemarketing services, credit card processing, the provision of customer service, and
customs clearace.
Response:
.

..

.

. .

..

addition t b fh6 gen&al -objlctior)s

-fo'f hha

: ~ fRCBPPo"iS&~nts.
.objectto this-req&,to..

the extent that it is overbroad, seeks attorney work product and documents protected,by the
-

attorney-client
privilege, unduly burdensome, unlimited in scope and time, and not reasonably
.
.

.

expected to yield information relevant to the allegations of the Complaint,to the proposed relief,
or to the defenses of kyRespondent:

Request for Production No. 63:

(Complaint Counsel's No. 5)

Documents and communications sufficient to show the marketing capabilities of A.G.
WATERHOUSE, L.L.C., specifically including documents and communications sufficient t o
show each Respondent's capabilities with respect to the creation and development of products,
thi creation, development, and review of promotional materials, the shipment of products, the
.

.

dissemination of promotional materials, media management services, financing and accounting

.

,

, ,

.
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services, telemarketing services, credit card processing, the provision of customer service, .and
customs clearance.
Response:
In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
..
attorney-client privilege, unduly burdensome, unlimited in scope and time, and not reasonably
expected to yield information relevant to the allegations of the Complaint, to the proposed relief,
or to the defenses of any Respondent.
Request for Production No. 64:

(Complaint Counsel's No. 5)

Documents and comunicatiops sufficient to show the marketing capabilities of KLEIN-

creation, development, and review of promotional materials, the shipment of products, the
dissemination of promotional materials, media management services, financing and accounting
services, telemarketing services, credit card

the provisisn of customer service, and

customs clearance.
Res~onse:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and documents protected by the
attorney-client privilege, unduly burdensome, unlimited in scope and time, and not reasonably
expected to yield information relevant to the allegations o.f the Complaint, to the proposed relief,
or to the defenses of any Respondent.
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~ e s u e sfor
t Production No. 65:

(Complaint Counsel's No. 5) .

Documents and communications sufficient to show the marketing capabilities of
d, 4

NUTUSFORT, LLC, specifically including documents and communications s&Eicient to show
each Respondent's capabilities with respect to the creation and development of products, the
creation, development, and review of promotiond materials, the shipment of products,the
dissemination of promotional materials, media management services, financing and accounting
services, telemarketing services, credit card.processing, the provision of customer service, and
customs clearance.
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seelcs attorney work product and documents protected by the

expected to yield information relevant to the allegations of the Complaint, to the proposed relief,
or to the defenses of any Respondent.
Request for Production No. 66:

(Complaint Counsel's No. 5)

Documents and communications sufficient to show the marketing capabilities of
SOVAGE DERMALOGIC LABORATORlES, LLC, specifically including documents and
communications sufficient to show each Respondent's capabilities with respect to the creation
and devklopment of products, the creation, deveJopment, and review of promotional materials,

the shipment of products, the dissemination of promotional materials, media management
services, financing and accounting services, telemarketing services, credit card processing, the
provision of customer serVice, and customs clearance.
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Response:

.

In addition to the general objections set forth above, ~ e s ~ o n d eobject
k s to this request
. to
I,

the extent that it is overbroad, seeks attorney worlc product and documents protected by the
attorney-client privilege, unduly burdensome, unlimited in scope &id time, and not reasonably
expected to yield information relevant to the allegations of the Complaint, to the proposed relief,
or to the defenses of any Respondent.

Request for Production No. 67:

.

(complaht Counsel's 'No. 5).

Documents and communications sufficient to show the marketing capabilities of BAN,
LLC, specifically including documents and communications suEcient to show each
Respondent's capabilities with respect to the creation and development of products, the creation,
development, and review of promotional materials, the shipment of products, the dissemination
..

,,,

o.f ijromotj6.d

.. .

.eQ1'r..d

edia-.Hsloge-fiefir se.i8es,.

afii .Bcca

ec-m.i es,.

telemarketing services, credit card processing, the provision of. customer service, and customs
clearance.

Response:
In addition to the general objections set forth above, Respondents object to this request to
the extent-that it is overbroad, seeks attorney worlc product and documents protected by the
attorney-client privilege, unduly burdensome, unlimited in scope and time, and not reasonably
expected to yield information relevant to the allegations of the Complaint, to the proposed relief,
.

'or to the defenses of any Respondent.

Request for Production No. 68:

(Complaint ~ounsel'sNo. 5)

Documents and comnmnications sufficient to show the marketing capabilities of

DENNIS GAY specifically including documents and communications sufficient to show each

,

.

.
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Respondent's capabilities with respect to the creation and development of products, the creation,

.

-,

development, and review of promotional materials,
. the shipment of products, the dissemination
8.

of promotional materials, media management services, financing and accounting services,
telemarketing services, credit card processing, .the provision of customer service, and customs
clearance.
. ..

Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that .it is overbroad, seeks attprney work product and documents protected by the
attorney-client privilege, unduly burdensome, unlimited hl scope and time, and not reasonably

expected to yield information relevant to the allegations of the Complaint, to the proposed relief,
or to the defenses of any Respondent.
*giP,Wr p

~~~n@
No-.i 69:
~ - a. . f Complaint ~ o u n s e ~ ) 5).
s . ~ .... .
,

. .. . . . .

. .

..

. . . - . . . ..

-

-. .

Documents and communications sufficient to show the marketing capabilities of

DANIEL 3.
. MOWREY,
.
PJI.D, specifically including documents and communications sufficient
to show each Respondent's capabilities with respect to the creation and development of products,
the creation, development and review of promotion& materials, the shipment of products, the
dissemination of promotional materials, media management services, .Fmancing and accounting
services, telemarketing services, credit card processing, the provision of customer service, and
customs clearance.

In addition to the general objections set forth above, Respondents object to this request to
the extent that it.is overbroad, seeks attorney work product and documents protected by the
*attorney-clientprivilege, unduly burdensome, unlimited in scope and time, and not reasonably

'
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expected to yield information relevant to the allegations of the Complaint, to the proposed relief,
or to the defenses of any Respondent.
l

i.

Request for Production No. 70:

(Complaint Counsel's No. 5)
.

+

.

Documents and communications sufficient to show the marketing capabilities of

MITCmLL K. FREXDLANDER, specifically including documeigs and communications
sufficient to show ea& Respondent's capabilities with respect to the creation and development
of products, the creation, development, and review of promotional materials, the shipment of
products, the dissemination of prdrnotional materials, media management services, financing and
accounting services, telemarketing services, credit card processing, the provision of cilstorner
service, and customs clearance.

Response:

attorney-client privilege, unduly burdensome, unlimited in scope and time, and not reasonably
expected to yield information relevant to the allegations of the Complaint, to the proposed relief,
or to the defenses of any Respondent.
Request for Production No. 71:

(Complaint Counsel's No. 6)

All documents and communications that support or rehte your interpretation(s) of the
documents submitted as product substantiationby Respondents.

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad and seeks attorney work product. Respondents fuaher object to
this request as premature to the extent that this request seeks information relating to expert

,

'
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witnesses that ~ e s ~ o n d e nintend
t s to use at the hearing and information relating to non-testifying
or consulting expert witnesses.
r,

Request for Production No. 72:

-

(Complaint Counsel's No. 6)

All documents aid communications that refer or relate to, your interpretation(s) of the
documents submitted as product substantiation by Respondents.

'

Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad and seeks attorney work product. Respondents further object to
this request as premature to the extent that this request seeks information relating to expert
witnesses that Respondents intend to use at the hearing and information relating to non-testifying

or consulting expert witnesses.

All documents and commu~licationsreferring or relating to the Commission's advertising
substantiation standard, specifically including all previously-undisclosed docurnents and
communications referring or relating to your contentions regarding that standard and your
interpretation of that standard.
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is bverbrbad and seeks attorney wprk product. Respondents further object to
this request as premature to the extent that this .request seeks infomation. relating to expert
.

witnesses that Respondents intend to use at the hearing and information r&ating to non-testiiying
or consulting expert witnesses.

.

'

.

'

..
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Reauest for Production No. 74: . (Complaint Counsel's No. 8)
All documents and communications made or adopted by any Respondent that analyze,
.L
" >

discuss, or criticize any other documents (including but. not limited to clinical studies, test
reports, articles, and expert opinions) submitted as substantiation for dietary supplement
advertising or promotional materiaIs.

Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product, and not reasonably expected to yield
information relevant to the allegations of the Complaint, to the proposed relief, or to the defenses

of any Respondent. Respondents further object to this request as premature to the extent that this
request seeks information relating to expert witnesses that Respondents intend to use. at the
hearingand .information relating tonon-te&ifying-oroansult-$g expert.witnesses. -Respondents . .
,

further object to this request to the extent that responsive documents are public record and are

equally available to Complaint ~ounsel. Respondents are not obliged to conduct Complaint
Counsel's legal research.
Request for Production No. 75:

(Complaint Counsel's No. 8)

All federal and state court filings and trial or deposition testimony made or adopted by

any Respondent that analyze, discuss, or criticize any other doc,ments (including but not limited
to clinical studies, test reports, articles, and expert opinions) submitted as substantiation for
dietary supplement advertising or promotional materials. (This request specifically includes, but is not limited to, responsive.)

..
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Response:
In addition to the general objections set forth above, Respondents object to this request to
-,*

the extent that it is overbroad, seeks attorney work product, and not reasonably expected to yield
information relevant to the allegations of the Complaint, to the proposed relie5 or to the defenses

of any Respondent. Respondents Turther object to this request as premature to the-extent that this
9

.

,

request seeks ipfornmation relating to expert witnesses. that Respondents &end to use at the
hearing and infoinlation relating to non-testifying or consulthg expert witnesses. Respondents
further object to this request to the extent that responsive documents are public record and are
equally available to Complaint Courisel. Respondents are not obliged to conduct Complaint
Counsel's legal research.
Request for Production No. 76:
.

. .

- .

(Complaint 'Counsel's No. 9)

All .documents, ,communications, and .tangWe.-things..considered,...andor-reliedupon. by

any'expert witness in connection with his services in this action, including but not limited to any
notes on documents and notes of conversations with the parties or their counsel.

Response:
In addition to the general objections set forth above, Respondents object,to this request to
.

the extent that it is overbroad. Respondents further object to this request as premature to fbe
extent that this request seeks information relating to expert witnesses that Respondents intend to
. .
use at the hearing and information relating to non-testifying or consulting expert witnesses.

.

..

:.

..
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Request for ~ r o d u c t i a n ~77:
o.

.

(Complaint ~ounsel'sNo. 10)

. #.

All documents, communications, and tangible things given to, or generated by, any expert
witness in connection with his services in this action, including but not limited to any documents,
cormunications, and videos, photographs, test, test results, notes, or memoranda.
...
Response:

-.

l_l.

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad. Respondents further object to this request as

to the

extent that this request seek information relating to expert witnesses that Respondents intend to
use at the hearing and information relating to non-testifying or c6nsulting expert witnesses.
Request for Production No. 78: .
...

(Complaint Counsel's No. 11)

. . . . - . All:..documents;-communicationsj .tangible ..things,

and...evidence listed .in.your .. Initial

Disclosures and any supplemental Disclosure that you may file.
Response:

In addition to the.genera1objections set forth above, Respondents object to this request to
the extent that Respondents have already produced responsive documents andlor responsive
documents are otherwise already in Complaint Counsel's possession, custody, or control.
Additionally, Respondents are uncertain as to what is meant by supplemental Disclosure.
Subject to these objections and the general objections stated above, andto the extent not already
produced, Respondents will produce any responsive documents that have not been previously
produced.

.

.
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Request for Production No. 79:.

(Complaint Counsel's
. . No. 12)

All communications made to persons and entities other than the Federal Trade '
Commission or Respondents that refer or relate to the ~ederalTrade Commission's law
enforcement investigation a n d action against BASIC RZSEARCH, LLC.

h his

request

~pecificallyincludes, but is not limited to, all coinmunications made to all third parties, including
subpoena recipients, since the filing of the administrative Complaint.)
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and not rkasonably expected to yield
information relevant to tbe allegations of the Complaint, to tlie proposed reIief, or.to the defenses
of any Respondent.
--~Complaint~~ounsel~~s
No; 42) . ..
- . ..
Remestfor-Pruduction
. . . . No;-80:
.

,

.

.

. ... .

.- ,.. .

. .- . ,

.

.

,

All communications made 'to persons aid entitiis other than the Federal Trade
Commission or Respondents that refer or relate to the Federal Trade Comtnission's law
enforcement investigation and action against A.G. WATERIHOUSE, L.L.C..

(This request

specifically includes, but is not limited to, all com~nunicationsmade to all third parties, including
subpoena recipients, since the filing of the administrative Complaint.)
Response:
.

.

In addition to the general objections set forth above, Respondents object to this request to
the, extent that it is overbroad, seeks attorney work product and not re&onably expeded to yield
.

.

information relevant to the allegations of the complaint, to the

relief, or to the defenses
,

of any Respondent.

.
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Request for Production No. 81:
All comu&ations
c,

(Complaint Counsel's No. 12)

made to persons and' entities other than the Federal Trade

-

Commission or Respondents .that refer or relate to the Federal Trade Commission's law
enforcement investigation and action against KLEN-BECKER, LLC. (This request specifically
includes, but is not limited to, all communications made to all third parties, including subpoena
..
recipients, since the filing of the administrative Complaint.)

Response:
In addition to the general abjectiolis set forth above, ~ e s ~ o n d e nobject
t s to this request to

the extent that it is overbroad, seeks attorney work product and not reasonably expected to yield
information relevant to the allegations of the Conlplaint, to the proposed relief, or to the defenses
of any Respondent..

. .

Re-iuEs-t-for-pmdBcfibbE No ..-gF,,
.. (calppjtiht. coilses
.l'

,No -12) .-

.

.

. ....

. . .

.. . .. -

. . ..

All communications made to' persons and entities other than the Federal Trade
Commission or Respondents that refer or relate to the Federal Trade Commission's law
enforcement investigation and action against JWTRASPORT, LLC. (This request specifically
includes, but is not limited to, all communications made to all third p&ies, including subpoena
recipients, since the filing of the administrative Complaint.)

Response:
.

.

. In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and not reasonably expected to yield
..
information relevant to &e allegations of the Complaint, to the proposed relie6 or to the defenses
of any Respondent.

-

@;
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Request for Production No. 83: . .

'

*(ComplaintCounsel's No. 12)

F

All communications made to persons and entities other than the Federal Trade

omm mission

or Respondents .that refer or relate to the Federal Trade Commission's law

enforcement investigation and action against' S ~ G DERMALOGIC
E
LABORATORIES,
. .:
LLC. (This request specifically includes, but is not limited to, all comm~icationsmade to all

,

i:.

third parties, including subpoena recipients; since the filing of the administrative Complaint.)
Response:

In addition to the general objections set forth above, Respo~dentsobject to this request to
the extent that it is overbroad, seeks attorney work product and not reasonably expected to yield
information relevant to the allegations of the Complaint, to the proposed relief, or to the defenSes
,

.

. .. . of

&P

Ij

..

:. . . .

.

Rewest for Production No. 84:,

.. .

..

.

. .,..

, . . .. ...

.

.

.. . .... '

(Complaint Counsel's No. 12)

All communications made to persons and entities other than the Federal Trade

Commission or Respondents that refer or relate to the Federal Trade ~ornmission'slaw

.

enforcement investigation and action against BAN, .LLC. (This request specifically includes, but
is not limited to, all communications made to all third parties, including subpoena recipients,
since the filing of the adrniaistrative Complaint.)
Response:

In addition to the general objections set forth above, Respondents object to this request to
,.
the extent that it is overbroad, seeks attorney work product aid,not reasonably expected to yield
information relevant to the allegations of the Complaint, to the proposed relief, or to the defenses
of any Respondent.

.
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Request for Production No. 85:

(Complaint Counsel's No. 12)

All communications made to persons and entities other than the Federal Trade
Commission or Respondents that refer or relate to the Federal Trade Commission's law,
enforcement investigation and action against DENNIS GAY. (This request specifically includes,
.
. but is not limited to, all c o ~ u n i c a t i o n made
s
to all third parties, including subpoena recipients,
3.

since the filing of the administrative Complaint.)
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbr'oad, seeks attorney work product and not reasonably expected to yield
information relevant to the allegations of the Complaint, to the proposed relief, or to the defenses

Reauest for Production No. 86:

(Complaint Counsel's No. 12)

All communications made to persons and entities other than the Federal Trade
Commission or Respondents that refer or relate to the Federal Trade Commission's law
enforcement investigation and action against DANIEL B. MOWREY, Ph.D. (This request
specifically includes, but is not limited to, all communications made to all third parties, including
subpoena recipients, since the filing of the administrative Complaint.)
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and not reasonably expected to yield

information relevant to the allegations of the Complaint, to the proposed relief, or to the defenses
of any Kespondent.

.
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Request for Production No. 87:
(Complaint Counsel's No. 12)
. .
.. .
'All communications made to 'persons and entities other than the Federal Trade
.

.

Commission or Respondents that refer or relate to the Federal Trade Commission's law

enforcement::investigationand action against MTCHELL 'I<. FREIDLANDER (This request
specifically includes, but is not limited to, all communications made to all third parties, including
subpoena recipients, since the filing of the administrative Complaint.)
Response:
In addition to the general objections set forth above, Respoadents object to this request to

the extent that it is overbroad, seeks attorney work product and not reasonably expected to yield
information relevant to the allegations of the Complaint, to the proposed relief, or to the,defenses
... - .

.6f.m. .

y Respondent.

. .. . . -

..

..

,

. . . .

,

>

.

. .. .

.. . .-

,

. .

'

Request for Pmduction No. 88:

( ~ o r n ~ l a i n t ~ o u n s No.
e l ' s 12)

All c~mmunications made to persons and entities other than the Federal Trade
. .
~okmi&ionor Respondents that refer or relate to the Federal Trade Commission's law
enforcement investigation and action against MITCHELL K. FREIDLANDER. (This request
specifically includes, but is not limited to, all communications made to all third parties, including
subpoena recipients, since the filing of the administrative Complaint.)
Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overbroad, seeks attorney work product and not reasonably expected to yield
information relevant to-the allegations of the Complaint, to the proposed relief, or to the defenses .
of any Respondent.

.

.
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Request for Production No. 89:

.
.+

(Complaint Counsel's No. 13)
/I

-

,

Frbm January 1, 2000 to the present,, all documents and communications referring or
relating to BASIC RESEARCH, LLC's respective practices and/or policies with respect to the
retention, storage, movement (both within the Respondents' business premises and from those
. ..

premises), destruction, or production of documents and communications, whether <n written or
electronic or 0 t h - form, specifidaliy including the documents and communications described in
Complaint Counsel's current or previous Requests for Production.

.

(This request specifically includes, but is not limited to, any written retention policies,
confidentiality agreements, or destruction protocols, and any doc~rmentsor communications
referring or relating to any action taken to retain, store, move, destroy, or produce documents or
'cdmmiuiidhtidns& ~ ~ i ; i ~ $C~ri-~p'lai~f'Comsrel~s
ki
current orprevious ~e~uest~.for~~roductions.
For Corporate Respondents, this request includes the document practices and/or policies of their
owners, directors, oEcers, managers, and/or employees, as well as any consultants with offices
at Respondents' business premises.)
Response:

In addition to th=z.general objections set -forthabove, Respondents object to this request to

the extent that it is overly broad, and not reasonably expected to yield information relevant to the
allegations of the Complaint,,to the proposed relief, or to the defenses of any Respondent.
. .
Respondents further object on the basis that the request seeks attorney work. product, and
'

materials protected by the attorney client privilege.

'

,-
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Request for Production No. 90:

'

(Complaint Counsel's No. 13)

From January 1, 2000 to the present,
. ,. all documents and communications referring or
.,A

.relating to A.G. WATERHOUSE, L.L.CYsrespective practices and/or policies with respect to
the retention, storage, movement (both within the Respondents' business premises and from
those premises), destruction, or production of documents and communications, whether in
..
written or electronic or other form, specifically including the documents and corninunications
described in Complaint Counsel's current or previous Requests for Production.
(This request specifically includes, but is not limited to, any written retention policies,
confidentiality agreements, or destruction protocols, and any doc&ents or conqunications
referring or relating to any action taken to retain, store, move, destroy, or produce documents or
communications described in Complaint Counsel's current or previous Requests for Productions.
.

.

-

. . .

,.parate
...
Respond6niS,thiS fq~5~riti'clud~s-t~edoc-e*t

Pfact~ce8

palici-eF"oftheir

.' .

owners, directors, officers, managers, and/or employees, as well as any consultants with offices

I
j

at Respondents' business premises.)

I

Response:
In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overly broad, and not reasonably expected to yield information relevant to the

1.
I

allegations of the Complaillt, to the proposed relief, or to the defenses of any Respondent.
Respondents hrther object on the basis that the request seeks attorney work product, and

..

materials protected by the attorney client privilege.
I

Request for Production No. 91:

I.

(Complaint Counsel's No. 13)

From January 1, 2000 to the present, all docuqnts and communications referring or
'

relating to JCLEIN-BECIaR USA, LLCYsrespective practices and/or policies with respect to the

.

. ..
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retention, storage, movement (both within the Respondents' business premises and fiom those
pre,pGses), destruction, or production of documelits and conununications, whether in written or
electronic or other form, specifically including the documents and communications described in
Complaint Counsel's current or previous Requests for Production.
(This request specifically includes, but is not limited to, any written retention policies,
. ..
confidentiality agreements, or destruction protocols, and any documents or communications
referring or 'relating to any action taken to retain, store, move, destroy, or produce documents or
communications described in Complaint Counsel's current or previous Requests for Productions.
For Corporate Respondents, tbis request ipcludes the document practices andlor policies of their
owners, directors, officers, managers, 'andor employees, as well as any consultants with offices
at Respondents' business premises.)

In addition to the general objections set forth above, Respondents object to this request to.
the extent that it is overly broad, and not reasonably expected to yield idormation relevantto the

allegations of the Complaint, to the proposed relief, or to the defenses of any Respondent.
Respondents further object on the basis that the request seeks attorney work product, and
I

materials protected by the attorney client privilege.
I

Request for Production No. 92:

i
I

(Complaint Counsel's No. 13)

From January 1, 2000 to the present, all documents and communications referring or
relating to NUTRASPORT, LLC's respective practices andor policies with respect to the
retention, storage, movement (both wwiin the Respondents' business premises and fiom those
premises), desmction, or production of documents and communications, whether in written or
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electronic or other form, specifically including the documents and communic,ations described in
Complaint Counsel's current or previous Requests for Production.

-..

(This request specifically includes, but is not limited to, any written retention policies,
confidentiality agreements, or destruction protocols, and any documents or communications
referring or relating to any action taken to retain, store, n~oie,destroy, or produce documents or
'

communications described in Complaint Counsel's current o'r previous Requests for Productions.

For Corporate Respondents, this request includes .the document practices and/or policies of their
owners, directors, officers, managers, andfor employees, as well as any consultants with offices
. at Respondents'
'

business premises.)

'Response:

In addition to the general objections set forth above, Respondents object to this request to
to,
the exf+,gt fiat it is-ov~i~y-~foad,%otfeggdn,&lji expEcte=j

.

-hfCTmation-reI-eBantta*he ,. .

..

allegations of the Complaint, to the proposed relief, or to the defenses of any Respondent.
Respondents fiuther object on the basis that the request seeks attorney work product,' and
materials protected by the attorney client privilege.
Request for Production No. 93:

(Complaint Counsel's No. 13)

From January 1, 2000 to the present, all document's and communications referring or
relating to SOVAGE DERMALOGIC LABOMTORIES, LLC's respective practices and/or
policies with respect to the retention, storage, movement (both within the Respondents' business
premises and fkom those premises), destruction, or production of documents and
communications, whether in written or electronic or other form, specifically including the .
documents and communications described in Complaint CounselY.scurrent or previous Requests
for Production.

.

,,

..
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(This request specifically includes, but is not limited to, any written retention policies,
confidentiality agreements, or destruction protocols, and any documents or cornmunications
.referring or relating to any action taken to retain, store, move, destroy, or produce documents or
communications described in Complaint Counsel's current or previous Requests for Productions. .
Por Corporate ~ek~ondents,
&is request includes the document practices andfor policies of their
owners, directors, officers, managers, andfor employees, as well as any consultants with offices
'

at Respondents' business premises.)

Response:.

In addition to the general objections set forth above, Respondents object to tbis request to
the extent that it is overly broad, and not rksonably expected to yield information relevant to the
allegations of the Complaint, to the proposed relief, or to the defenses of any Respondent.

materials protected by the attonley client privilege.

Reauest for Production No. 94:

(Complaint Counsel's No. 13)

From January 1, 2000 to the present, all documents and communications referring o r .
relating to BAN, LLC's respective practices andlor policies with respect to the retention, storage,
movement (both' within' the Respondents' business premises and from those premises),
destruction, or production of documents and communications, whether in written or electronic or
other form, specificaIly including the documents and communications described in Complaint
~ounsel'scurrent OT previous Requests for Production.
(This request specifically includes, but is not limited to, any writfen retention policies,
confidentiality agreements,

or destruction protocols, and any documents or communications

referring or relating to any action taken to retain, store, move, destroy, or produce documents or

.
, +

.

DOCKET NO. 93 18
communications described in Complaint Counsel's current or previous Requests for Productions.
practices and/or policies of their .
.+
For Corporate Respondents, this request includes the documknt

.

.,

-owners, directors, officers, managers, and/or employees, as well as any consultants with offlces
at Respondents' business prerniks.)

Response:

. *.

In addition to the general objections set forth above, Respondents object to this request to'
the extent that it is overly broad, and not reasonably expected to yield information relevant to the
. .

allegations of the Complaint, to the proposed relief, or to the defenses of any Respondent.
Respondents further object on the basis that the request s&ks attorney work product, and
materials protected by the attorney client privilege.

Request for Production No. 95:

(Complaint Counsel's No. 13)

relating to DENNIS GAY'S respective practices andlor policies with respect to the retention,
storage, movement (both within the Respondents' business premises and fiom those premises),
destruction, or production of documents and communications, whether in written or electronic or
other form, specifically including the documents and cou1~unicationsdescribed in Complaint

Counsel's current or previous Requests for Production.
(This request specificaIly includes, but is not limited to, m y written retention policies,
confidentiality agreements, or destruction protocols, and any documents or cormunications
referring or relating to any action taken to retain, store, move, destroy, or produce documents or
comunicatiqns described in Copplaint Counsel's current or previous Requests for Productions.
For Corporate Respondents, this request includes the document practices and/or policies of their
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owmrs, directors, officers, managers, andlor employees, as well as any consultants with offices
at Respondents' business premises.)
. ..

Response:

In addition to the general objections set forth above, Respondents object to this request to
the extent that it is overly broad, and not reasonably expected to yield information relevant to the

..,'

allegations'of the Complaint, to the proposed relief, or to the defenses of any Respondent.
Respondents further object on the basis that the request seeks attorney work product, and
materials protected by the attorney client privilege.
Request for Production No. 96:

(Complaint Counsel's No. 13)

From January 1, 2000 to the present, all'documents and communications referring or
relating to DANIEL B. MOWREY, Ph.DYsrespective practices and/or policies with respect to

written or electronic or other form, specifically including the documents and communications
described in Complaint Counsel's current or previous Requests for Production.

(This request specifically includes, but is not limited to, any written retention policies,
confidentiality agreements, or destruction protocols, and any documents or communications
referring or relating to any action taken to retain, store, move, destroy, or produce documents or
communications described in Complaint Counsel's current or previous kequests for Productions.
For Corporate Respondents, this request includes the document practices andlor policies of their
owners, directors, officers, managers, andtor employees, as well as any consultants with ofices
at Respondents' business premises.)

.
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Response:
In addition to the general objections set forth above, Respondents object to this request to
., 2

the extent that it is overly broad, and not reasonably expected to yield information relevant to the
allegations of the Complaint, to the proposed relief, or to the defenses of any Respondent.
Respondents.furt11er object on the:.:basis that the request seeks attorhey work product, and
. ..

materials pfotected by the attorney client privilege.
Request for Production No. 97:

(Complaint Counsel's No. 13)
..

From January 1, 2000 to the present, all documents and communications referring or
relating to MITCHELL K. FREIDLANDER's respective practices. andor policies with respect to
the retention, storage, movement (both within the Respondents' business premises and from
those premises), destruction, or production of documents and communications, whether in

described in Complaint Counsel's current or previous Requests for Production.
(This request specifically includes, but is not limited to, any written retentibn policies,
confidentiality agreements; or destruction protocols, and any documents or communications
referring or relating to any action taken to retain, store, move, deskoy, or produce documents or
communications described in Complaint Counsel's current or previous Requests for Productions.
For Corporate Respondents, this request includes the document practices andlor policies of their
owners, directors, officers, managers, and/or employees, as well as any consultants .with offices ,
at Respondents' business premises.)

.

Response:

In addition to the general objections set+forthabove, Respondents object to this request to
the extent that it is overly broad, and not reasonably expected to yield information relevant to the
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allegations of the Complaint, to the proposecd reliec or to the defenses of any Respondent.
Respondents further object on the basis that the request seelcs adomey work producf and
.,-

materials protected by the attorney client privilege.
Respectfully submitted this

day of November, 2004

.

Respect@lly submitted,

Jeffrey D. Feldman
odd^. Malym
Gregory 1;.Hillyer
Christopher P. Demetriades
FeldmanGale, P.A.
Miami Center, 1gthFloor
201 South Biscayne Blvd.
Miami, Florida 33 131
Tel: (305) 358-5001
Fax: (305) 358-3309

..

. ..

Attorneys for ~ e s ~ o n d e nBasic
ts
Research,
LLC, A.G. Waterhouse, LLC, Klein-Baker
USA, LLC, Nutrasport., LLC, Sovage
.DBma16gic . .
~
~> ,LLCb. .and-..~.B.an.,~
LLC
,,

~

~

,

.b

SCOPIELD
Ppm
A Professions Corporation
340 c roadway Centre
111 East Broadway
Salt Lake City, Utah 84 111
Telephone: (801) 322-2002
Facsimile: (80 1) 322-2003
E-mail: rfp@psplawyers.com
PETERS

Attorneys for Respondent Daniel B. Mowrey

Attorneys for Respondent Dennis Gay

Mitchell K. Friedlauder
C/O Compliance Department
5742 West I-Iarold Getty Drive
Salt Lake City, Utah 84116
Telephone: (80 1) 414-1800
Facsimile: (801) 517-7108

Pro Se Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true y d correct copy of Respondents' Expert Witness List
was provided to the following parties this

'

.AT*

day of November, 2004 as folldws:

One (1) copy via e-rnail attachment in do be@ ".pdf" format to Commission
(I)
Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of
l k a ~ i n O ~ c . ~ jmillaid@fic.eov;
ov,
rrichardson@ftc.~ov; Ischneider@ftc.~ov with one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C.,..
20580;
One (1) copy via United States Postal. Service to Stephen Nagin, Esq., Nagin
(2)
Gallop & Figueredo, 3225 Aviation Avenue, Suite 30 1, Miami, Florida 33 13 1.
One (1) copy via United states Postal Service to Richard Burbidge, Esq.,
(3)
Jefferson W. Gross, Esq. and Andrew J. Dyrnek, Esq., Burbidge & Mitchell, 215 South, State
Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.

.

.

One(1) copy via United States Postal Service to Ronald F. Price, Esq., Peters
(4)
Scofield Price, A Professional Corporation, 340 Broadway Centre, 111 East Broadway, Salt
Lake City, Utah 84111, Counsel for Daniel B. Mowrey.
..

...

, . ,

. .. ..

.

. .. .

.

. . . . .

.

.

One (1) copy via United states Postal Service to Mitchell K. Friedlander, 5742
(5)
West Harold Gatty Drive, Salt Lake City, Utah 84111, Pro Se.

