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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

- ‘ ' - Subject
DYNAMIC HEALTH OF FLORIDA, LLC, to Protective Order
CHHABRA GROUP, LLC, ' '
DBS LABORATORIES, LLC,
VINEET K. CHHABRA aka VINCENT K. CHHABRA, and
JONATHAN BARASH,

Respondents.

Docket No. 9317

o N N N N N N N N N

To:  Stephen J. McGuire
Chief Administrative Law Judge

SECOND MOTION FOR FINDING OF DEFAULT AND ENTRY OF INITIAL
DECISION AND SUPPORTING MEMORANDUM

Complaint counsel hereby files its second motion requesting a finding of default by DBS
Laboratories, LLC, (hereafter, “DBS”) and requesting entry of an Initial Decision. In support of

its motion, complaint counsel submits as follows:

I. BACKGROUND
On August 5, 2004, complaint counsel filed a “Motion for Finding of Default and Entry
of Initial Decision and Supporting Memorandum” (First Motion for Default). On September 8,

2004, the Court denied that motion without prejudice, noting that the motion stated in some



[

~ instances that the address for DBS is 1485 North Park Road and in other instances that it is 1485

North Park Drivé. Accordingly, the Court questioned whether DBS was properly served.

FI. | EVIDENCE REGARDING ADDRESS AND SERVICE

Complaint counsel havé aéain reviewed the supporting documentation and conducted
additional research to verify that the correct address for DBS is, in fact, 1485 North Park Dﬁve,
Weston, FL.! The origil}al Declaration of Devénette Cox, submitted as Exhiﬁit A to the First
“ Motion for Default, correctly identified the sources of address information provided by DBS and
Mr. Barash during the investi gatory phase of this matter. As set forth in the documents that
accompany the Secohd Declaration of Devenette Cox, submitted with this mdtion:

1. the DBS Operating Agreement states that the address of DBS is [“1485 North

Park Road, Weston, FL 33326;]”

2. the interfogatofy responses state that the address of DBS is [“1485 N Park Dr.,

Weston, FL 33326;”] and

A

! The Complaint issued by the Commission in D. 9317 identifies the address of

DBS Laboratories LLC as 1485 North Park Drive, Weston, FL. The First Motion for Default,
reiterating this public information, was designed simply to identify the sources of this
information. The act of pointing to the sources, without provision of the underlying documents,
did not appear to constitute a disclosure of confidential information, within the meaning of this
Court’s Protective Order Governing Discovery Material (7 4), giving rise to the need for a public
and non-public filings of the motion as set forth in Sections 3.45 (e) and 4.2(c)(2) of the
Commission’s Rules. This Second Motion, however, includes submission of actual documents
provided during the investigation and designated as Confidential by the Protective Order (f 3).
Hence, Complaint Counsel has provided the notice required by the Protective Order (19 3, 9) and
is filing this motion in both confidential and public versions as required by the Rules.

The bracketed information in this motion is designated as Confidential by the Protective
Order (1 3), submitted herewith as Exhibit D. Exhibit E contains the information and pages
required by Commission Rule 3.45 (e).
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3. the financial stateﬁent states that the address is [“1485 N Park Drive, Wéston, FL
33326.”] | |
See Second Declaration of Devenette Cox, E?(hibit A hereto, at 1] 3.

- The statement in the DBS Operating Agreement that the DBS address is ont [North P#rk |
“Road”] appears to reflect a typographic error. Complaint coﬁn’se] apologizeé for the fact that i;
compounded this error by not recognizigg the conflict in the uﬁderlying dqcumentation as well as
by misstating that information in its own argumcnts. Additional research described in the Second
Declaration establishes that there is, in féct, no such address ‘as North Park Road in Weston, FL.
The steps taken to verify this include communications wifh the office of the US Pdstél S?:rvicel in
Weston, FL, a Mapquest search, and a Lexis search. Id., 1Y 4--6.

In addition, complaint counsel provides the following ip’formation in response to the
questions posed in the Court’s Order: |
| A. Was DBS’ counsel contacted? Yes. DBS was represented by the law firm of
Arént, Fox from approximately November 2003 to February 2004. DBS and Jonathan Barash, its
25% owner and manager, were represented by the law firm of Bass & Martinez from March 2004
until June 8, 2004, one week before issuance of the complaint in Docket 9317. Indeed, in the
course of negotiations, Bass & Martinez reviewed the complaint in this matter, which .'s'tates that
the address of DBS was 1485 North Park Drive. Counsel for DBS and Barash suggested changes
to the complaint, but raised no issue with the address for DBS.

B. Did DBS provide any additional addresses? DBS did not, but complaiht counsel
obtained additional informatioh as a result of its own research. According to the Florida |

Department of State website, DBS filed electronic articles of incorporation on March 31, 2003,
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indicating that the ad.dress.for DBS was 20711 Avenel Run, Boca Raton, FL. There haé been no

+

filing with the State of Florida to chaﬁge the address of .the company. See E);hibit Aq7.
However, the financial disclosures provided by DBS a yc-;ar after its incorporation, in March
;2004, states that its address was [20711 Avenel R;m, ]éoca Raton from “3-2003 to 7-15-03” and
.that its current address is 1485 No‘rth Park Drive.] Id., Y 3(c) and 8. It appears that DBS
relocated from [Avenel Run to North Park Drive] as of the date of the DBS Operating
Agreement. ‘ |
C. Has there been prior contact with DBS at a particular address? No, all
communications with DBS have been conducted through the couﬁsel identified in response to
Question A.
D. Has there been any attempt to deteﬁnine the correct current address of DBS?
Given the information and communications discussed at;ove, as weil as the fact that the
compiaint, addressed to “DBS Lal)loratories LLC” at 1485 Noﬁh Park Drive, was sent via
certified mail and signed for at that address, we are confident that this was the correct address for
service upon DBS. ' See Declaration of Bernita Lofty, resubmitted as Exhibit B hereto.
In sum, DBS was served at its principal place of business, 1485 North Park Drive,
| consistent with 16 C.F.R. § 4.4(a)(iii). Accordingly, complaint counsel requests that the
Administrativ¢ Law Judge find that respbndent DBS is in default and issue the Initial Decision
and Order attached to the First Motion for Default. E.g., Automotive Breakthrough Sciences,
Inc., 1996 FTC LEXIS 470 at *7 (entering default and issuing initial decision consistent with

complaint and proposed order following failure to answer the complaint or to respond to

~ discovery requests), American Tractor Trailer Training, Inc., 86 F.T.C. 654, 1975 FTC LEXIS
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84 at *19 (entering default and issuing initial decision following failure to submit an énswer); Iv
Stereo City Freight Liquidators, Inc., 86 F.T.C. 590, 1975 FTC LEXIS 96 at *14 (same); Joseph

Richard Horvath, d/b/a Sew Rite, 85 F.T.C. 1081; 1975 FTC LEXIS 171 at *10 (same).

t

III. CONCLUSION

For the reasons set forth above, complaint counsel respectfully requests that the

Administrative Law Judge find that respondent DBS is in default and issue the Initial Decision

and Order attached hereto.

Sydney K. Kniglht

Division of Advertising Practices
FEDERAL TRADE COMMISSION
600 Pennsylvania Avenue, N.W.
Mail drop NJ-3212

Washington, D.C. 20580
jevans@fic.gov

(202) 326-2125

fax: (202) 326-3259



EXHIBIT A

' SECOND DECLARATION OF DEVENETTE COX

[}

PURSUANT TO 28 U.S.C. § 1746

1. My name is Devenette Cox. I ém a citizen of the United States of America and over
twenty-one years of éLge. I am employed by thé Federal Trade Commission ("Commissidn”) as
an Investigator in the Division of Advertising Practices of the Bureau of Consumer Protectibn. I
have been employed by'the Commission for 29 years. My business address is c/o FTC, 600
| Pennsylvania Avenue, N.W. Room 3212, Washington, D.C. 20580. Ihave personal knowledge
of the facts stated herein. If called to testify, I could and would competently testify to the facts
set forth below. | |
2. | ~ In my capacity as an Investigator in the Division of Advértising Practices, I assist in the
performance of law enforcement inveétigations. I conduct research, using a variety of -
investigative tools, and review information submitted by companies and individuals in response
to informal and formal requesté.
3. I have aéain‘ lrévi'ewed the information submitted by DBS Laboratories in the course of
our inquiry. They contain the following information:
a. The DBS Operating Agreement states that the principal éfﬁce of DBS |
Laboratories [shall be “1485 North Park Road, Weston, FL 33326" or such other location
as may hereafter be determined by the Board.] A copy of the page of thé Operating
Agreement containing this statement is attached as Exhibit A, Att. 1.
b. The interrogatory responses submitted by DBS Laboratories state that the address

of DBS Laboratories, LLC is [“1485 North Park Dr., Weston, FL 33326.”] A copy of the
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page of the interrogatory responses containing this respc;nse is attached as Exhibit A, Att.
2 |
c. | The financial disclosures subnﬁtted by DBS identify the primary business address -
of DBS Laboratories as [‘;1485 N Park Drii(e, Weston; F133326;” after this entry, in-
Tesponse to the portion of the form askiné “Fr.om (Date)” DBS had inserte:d the date “7-
15-03.” This disclosure was signed by J onqthan Baraéh on behalf .of DBS.] 'll‘he pa;ge of
the financial disclosure containing the address information (but with confidential
information redacted) is attached. as Exhibit A, Att. 3.
4, On September 10, 2004, I called fhe US. Postal Service in Weston, Florida. I spoke with
Shiela Fischetti. Ms. Fischetti is an Aims Technician at the Wéston Branch; she is responsible
for overseeing address issues, including audits of mail forwarding and assigning addresses in new
fetail and residential developments. I asked Ms. Frischetti whe_ther 1485 North Park Drive is an
actual address. She said yes. Iasked whether 1485 North Park Road is an actual address. She
‘s_aid no. |
5. On September iO, 2004, I also engaged in two additional tasks to verify that North Park
Road is not an actual address. First, I searched on the internet mapping service,
www.mapquest.com, for information. Mapquest has a “find it” function that will provide a map
for an address or interséction. I searched for “1485 North Park Drive, Weston, FL.” It took me
to a page that had the statement “*1485 N Park Dr Weston, FL 33325-3215" at the top and
showed a map With a star next to a street labeled “N Park Dr.” See Exhibit A, Att. 4. Ialso
searched for “1485 North Park Road, Weston, F1.” In response, the program took me to a page
that stated, “Mapquest found * 1485 N Park Dr Weston, FL 33325-3215.” It provided no map
for 1485 North Park Road. See Exhibit A, Att. 5. |

-



6. Second, I werrt' on LEXIS under the library ALLRE:.C, in the subdirectory FLREC, a
groyp file of Florida public records data. Ientered each of the following search terms: 1485

: '
North Park Road, 1485 N Park Road, 1485 North Park Rd, and 1485 N Park Rd. In each case,
LEXIS responded with the statement, “your search reqliest has found no records.” See Exhibit

1A, Att. 69. | o

7. The Florida Department of State maintains a website, http://www.sunbiz.org. This site

permits fhe public to search for information about corporations and limited liability comparlies
organized under Flo_‘ridet law. Isearched for “DBS Laboratories LLC.” The site took me to a
page with information about DBS Laboratories. This page linked to 5 copy of the electronic
articles of incorporation filed for DBS on March 31, 2003, and stating that principal and mailing
addresses of DBS was 20911 Avenel Run, Boca Raton, FL. The website contains no information
identifying a different address for DBS. See Exhibit A, Att. 10-12. |

8.  According to the Financial Dieclosure submitted by DBS on [March 31, 2004 its address
was 20911 Avenel Run, Boca Raton, FL from *“3-2003 to 7-1‘5-03” at which time it relocated to
1485 N. Park Drive. Exhibit A, Att. 3.]

I hereby declare under penalty of perjury that the foregoing is true and correct. Executed

this %,_ day of October, 2004, @@

DEVENETTE COX
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 voluntarily or involuntarily, including, without limitation, any attachment, assignment for the benefit of
creditors or transfer by operation of law or. otherwisc and, as a verb, voluntarily or ‘involuntarily to
transfer, sell, pledge or hypothecate or otherwise dispose of. = ' : _ :

“Trapsfer Notice” shall have the meaning provided in Section 102 hereof.

]

«Units” or “Unit” means an ownership interest in the Company, as described at Regulation
Section 1.704-1(b)(3), including all benefits to which the holder of such Units may be entitled as provided
in this Agreement, together with the obligations of such Person to comply with the terms -and provisions
of this Agreement. > :

SECTION 2
ORGANIZATIONAL MATTERS

. 21. Formation. The Company has boen formed by the delivery of Articles of Organization to
the Florida Department of State under the Act, and the Members hereby adopt this Agreement as the
opereting agreement of the Company as of the Effective Date. Unless a provision of the Act expressly
provides that the Act supersedes any provision contained in this Agreement, the terms and conditions of
this Agreement, as the same may be amended, shall govern. ‘ :

22. Name. The name of the Company shall be DBS Laboratories LLC, and all business of the
Company shall be conducted onlytmderﬂmtnmworsuchoﬂternames as approved by the Board;
provided that the name shall always contain the words “limited liability company”, “limited compeany”,
“LLC”, “L.L.C.”, “LC%, «Ltd. Co.” or “L.C.” or as otherwise provided under the Act. :

23. Term. The period of duration of the Company shall commence on March 31, 2003 and shall
be perpetual, unless the Compary is dissolved as provided in Section 11 hereof. : :

2.4 Principal Business Office and Registered Agent. The Company shall continuously
maintain an office and registered agent in the State of Florida as required by the Act. The principal office
of the Company shall be 1485 North Park Road, Weston, FL 33326, or at such other location as may
hereafter be determined by the Board. The name and address of the registered agent of the Company for
service of process on the Company in the State of Florida is Werld Corporate Services 2665 South
Bayshore Drive, Suite 703 Miami, FL 33133. The Board may establish and maintain such additional

offices and places of business of the Company, within or without the State of Florida, as it deems

2.5. Qualification in Other Jurisdictions. The Board shall execute and cause to be filed
original or amended articles or certificates and shall take any and all other actions as may be reasonsbly
necessary to perfect and maintain the status of the Company as a limited liability company or similar type .
of entity under the laws of any other jurisdictions in which the Company engages in business.

2.6. Purpose. The purposes and character of the business of the Company sliall be to transact any
and all lawful business for which limited liability companies may be organized under the Act.

2.7. Powers. The Company (i) shall have and exercise all powers necessary, convenient or

incidental to accomplish its purposes and (ii) shall have and exercise all of the powers and rights.
conferred upon limited liability companies formed pursuant to the Act.

2.8. Tax Status. The Company shall, to the extent permissible, elect to be treated as a
partn_exship for federal, foreign, state and Jocal income tax purposes; each Member and the Company shall

Exhibit A
Attachment ]




Interrogatory 1.

Ihterrogafory 2,

Interrogatory 3.

f} .

CONFIDENTIAL

' '

DBS LABORATORIES, LLC

'

For USA Prescription, Inc,, state its' full legal name,

-principal address, telephone number, state and date of

incorporation or licensing, and all other names under
which the company has done business, and jdentify all of

_its officers, directors, principals, and shareholders with

five percent or more ownership, stating each shareholder’s
percentage of ownership. '

Response:

DBS Laboratories, LLC
1485 North Park Dr.
Weston, FL 33326

Tel: (954) 8884013

Incorporated: March 2003

Chhabra International Ltd. owns a 75% interest.
Jonathan Barash owns a 25% interest.

For each advertisement requested in Specification 2 of the '
CID for Documents, describe fully the dates, times, and
locations the ads were disseminated. For print ads,
jdentify every publication, date, and community of
dissemination; for television or radio ads, provide every
network, system or station, date, and community of
dissemination; for all other materials, provide sufficient -
information to permit a determination of how many items -

- were disseminated, when, where, and to whom.

Response: Responsive information is provided in the

document Bates labeled DBS-1169.

Identify each of the persons or entities listed below and

describe the role, if any, that that person or entity plays in
the ownership, manufacturing, packaging, advertising, B
marketing (including telemarketing, web site design), sale,

and distributing (including fulfillment) of the products

identified in Specification 1 of the CID for Documents:

Exhibit A
Attachment 2
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eml. General Information

Cotpomim‘s Full Name _ ] .DBS Laboratories 11LC

t

Primary Business Address 1485 N Pask Drive, Weston. FL33326____. Fram (Date) 7-15-03
 Telephons No. 954-888-4000 . FexNe | '
E-Mail Address__ mfo@dbﬂabs com L Internet Home Pnge dbslabs com

All other current addresses. & prevums sddresses fo: past fwe years, including post office boxes -nd mnil drops:

, Address__20911 Avenel Run, Boca raton FL 33428 From/uml -2003 to 7-15-03
Address : ‘ ' From/Until
Address " From/Until

LAll predecessor compani_es: far past five years: .

Name & Address | _ _ From/Ussl

Name & Address - ‘ : B Fthnnl

Name.& Address __,- : | E L From/Until .
Hem 2. - Legal Information

Federal Taxpaver ID No. _____—,_ State & Date of Inc on___ Floride 32003__

State Tax ID No. _ . Sm’u: Profit or Not For Profit

Carporation's Presout Status: AcHVE __Inactive X Dissclved '

1€ Dissolved: Date dissolved ' . _ByWhom ___

Reasons |

Fiscal Year-End (Mo /Day) __- 3-15____ Corporstion’s Pusiness Activities

Tiem 3, negisiered Agent

Neme of Kegistered Agent Liss Barash,

Address 63599 NW 9% Dr, Parkland, FL 33076 Telephone No.

Page 2 : ] Initials <9%_'

Exhibit A
Attachment 3
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5 NORTH PARK ROAD ’ L

1z search request has found no RECORDS.
. - ot .

1r search request can be convertgd,intd a FREESTYLE search. - .

JESTYLE will retrieve the top 50 documents based on statistical ranking.

run your segrch as a FREESTYLE search, type .fr and press ENTER.

' .

enter ainew search request, type it and press the ENTER key, or you may
it the current reguest using the arvow keys. Be sure to move the 'cursor
the end of the request before entering it. :

r further explanation, press the H key (for HELP) and then the ENTER key.'

Exhibit A
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r search request has found no RECORDS.

r search request .can be conveitgd:into'a FREESTYLE search. .
ESTYLE will retrieve the top 50 documents based on statistical ranking. !
run your -search as a FREESTYLE search, type .fr and press ENTER.

- » ;

enter a new search rehuest, type it and press the ENTER key, or you may " ‘ o : ) !
.t the current request using the arrow keys. Be sure to move the cursor S ' o
the end of the request before entering it. - '

- further explanation, press the H key (for HELP) and then the ENTER‘kéy.
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NORTH . PARK RD . Lo

r search request has found no RECORDS .

- L 1 v
r search request can be converted into a FREESTYLE search. ‘ )
ESTYLE will retrieve the top 50 documents based on statistical ranking.

run your seaych as a FREESTYLE search, type .f; and press ENTER.

enter a néw search request, type it and press the ENTER key, or you may
t the current request using the arrow keys. Be sure to move the cursor
the end of the request before entering it.

. further explanation, press the H key (for HELP) and thenlthe’ENTER key.
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wur search request has found no RECORDS.

ur search request can be converted into a FREESTYLE search.

EESTYLE will retrieve the top 50 documents based on statistical ranklng '

> run your search as a FREESTYLE search, type .fr 'and press ENTER.

§ 4
> enter a‘new search request, type it and press the ENTBR key, or you may
iit the current request using the arrow keys. Be sure to move the cursoxr
> the end of the request before eptering it.

>r further explanation, press the H key (for HELP) and ;hen'the ENTER key.

[
[
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* Florida Limited Liability

' DBS LABORATORIES, LLC

PRINCIPAL ADDRESS
20911 AVENEL RUN
BOCA RATON FL 33428 US

MAILING ADDRESS
20911 AVENEL RUN
BOCA RATON FL 33428 US

Document Number | FEI Number | Date Filed
L03000011364 ‘"NONE 03/31/2003-

State . Status Effecﬁve Date
FL. ' ACTIVE 03/31/2003

Total Contribution
0.00

| | Registered Agent
- | Name & Address

T BARASH, LISA ‘ | :
20911 AVENEL RUN |
BOCA RATON FL 33428

Mangger/Member Detail

| " Name & Address | Title |

Exhibit A
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|| 1 NONE | I” _' | I

Annual Reports |
_Report Year | Filed Date JJ

No Events
' No Name History Information

Document Images
Listed below are the images available for this filing.

07/01/2004 -- Off/Dir Resignation 8 7
‘ 3/31/2003 -- Florida Limited Liability : ‘
THIS IS NOT OFFICIAL RECORD SEE DOCUMENTS IF QUESTION OR
CONFLICT

Exhibit A
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Electronic Articles of Org'aniiation %?388080_%33
| . or ' :
.. Florida Limited Liability Company YaroBidiate

o ' Article 1
The name of the Limited Liability Company is:
' DBS LABORATORIES, LLC -

. .
: !
'

- . Article IT o
The street address of the principal office of the Limited Liability Company is:

20911 AVENEL RUN
BOCA RATON, FL. US 33428

~ The mailing address of the Limited Liability Company is:

- 20911 AVENEL RUN
BOCA RATON, FL. US- 33428

Article ITT

The name ahd Florida street address of the registered agent is:

LISA BARASH
20911 AVENEL RUN
BOCA RATON, FL. 33428

~ Having been named as registered agent and to accept service of process
for the above stated limited liability company at the place designated .

in this certificate, I hereby accept the appointment as registered agent

and agree to act in this capacity. I further agree to comply with the

provisions of all statutes relating to the proper and complete performance

of my duties, and I am familiar with and accept the obligations of my

position as registered agent.

Registered Agent Signature: LISA BARASH

- Article IV
The effective date for this Limited Liability Company shall be:
03/31/2003
Signature of member or an authorized representative of a member
Signature: JONATHAN BARASH

Exhibit A
Attachment 12
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" My name is Bernita Lofty. 1 am a citizen of the United States of America and over

" L EXHIBIT B

. DECLARATION OF BERNITA LOFTY

PURSUANT TO 28 U.S.C. § 1746

twenty-one years of age. Iam empldyeci by the Federal Trade Commission
(“Commission”) as a Legal Techniciaii in the Office of the Secretary, Document
Processing Branch. 1 have been emi;]oyed by the Commission for 25 years. My business
address 1s c/o F‘I‘C, 600 Pennsylvanié Avenue, Room 159, Washington, D.C. 20580. 1
have personal knowledge of the facts stéted herein. If calléd to testify, I could and would
competently testify to the facts set forth below. |
In my capacity as a Legal Technician, I serve complamts and other documents issued by

the Comm1ssmn On June 15,2004, the Commission issued a complaint against DBS

' Laboratones, LLC and others. On June 16,2004,1 senta package containing the

Complaint in Docket 9317, along with the accompanying Notice anid proposed Order, via
Express Mail, ﬁetum Receipt Requested, addressed to DBS Laboratories LLC, 1485
North Park Dr., Weston, FL 33326. On June 22, 2004, we received in the Office of the
Secretary a return receipt, showing that thé package had been delivered as addressed anﬂ |
signed for on June 17, 2004; A copy of that receipt is attached hereto. |

I hereby declare under penalty of perjury that the foregoing is true and correct. Executed

this ﬁ day of August, 2004,

BERNITA LOFTY



. ' ' : (FRONT)




(BACK)

DBS Laboratories ER i
1485 Nortn Park Dr.
Weston, FL 33326




| EXHIBIT C |
UNITED STATES OF AMERICA

w ' FEDERAL TRADE COMMISSION
' OFFICE OF ADMINISTRATIVE LAW JUDGES

+

" In the Matter of

, DYNAMIC HEALTH OF FLORIDA, LLC, '
CHHABRA GROUP, LLC, ' -
DBS LABORATORIES, LLC,
VINEET K. CHHABRA aka VINCENT K. CHHABRA, and
' JONATHAN BARASH, .
Respondents.

+

Docket No. 9317

o e S’ N N N N N N N

"To:  Stephen J. McGuire
Chief Administrative Law Judge

[Proposed] INITIAL DECISION AND ORDER
AGAINST DBS LABORATORIES, LLC

A.  PRELIMINARY STATEMENT

| The Commission issued a Complaint in this matter on June 15, 2004, charging DBS
Laboratories, LLC, and others with unfair or deceptive acts or practices in violation of Sections
5(a) and 12 of the Federal Trade Commissibn Act. On June 16, 2004, the Commission’s Office
of the Secretary mayil;d“a copy of the Complaint, Notice, and Order via Express Mail, Return
Recéipt Requested,l addressed to DBS Laboratories, LLC, 1485 North Park Dr., Weston, FL
33326. The documents were delivered on June 17, 2004. Service was proper, consistent with 16
C.FR. § 4.4(a)(iid).

Pursuant to the Commission’s Rules, DBS was required to submit its answer on or before

July 7, 2004. 16 C.F.R. § 3.12 (a). DBS has submitted no answer or other response. Ihereby

find that DBS is in default.



Rule 3.12(c) authorizes the finding of (iefault and issua;lce of an initial .deci‘sion .
consistent with the complaint and proposed order where, as héfe, a respondent fails to answer the
complaint despite being properly served. E.g., Automotive Breakthrough Sciencés, Inc., 1996
FTC LEXIS 470 at *7 (entering default and issuing initial dééision consistent with complaint and
‘proposed order following failure to answer the éompiaint or to respond to diSCO\;ery requests),
American Tractor Trailer T ravining, Inc., 86 FTC 654, 1975 FTC LEXIS 84 at *1.9 (enté;'ing
default and issuing initial decision following failure to submit an answer); TV Stereo City Freight
Liquidators, Inc., 86 F.T.C. 590, 1975 FTC LEXIS 96 at *14 (same); Joseph Richard Horvath,

d/b/a Sew Rite, 85 F.T.C. 1081; 1975 FTC LEXIS 171 af *10 (same). Accordingly, the following

findings, conclusions and order are issued:

B. FINDINGS AND CONCLUSIONS
4.  Respondent DBS Laboratories, LLC, (“DBS” or “respondent”) is a Florida limited

liability company with offices located at 1485 North Park Dr., Weston, Florida.

5. DBS has advertised, labeled, offered for sale, sold, and distributed products to the public,
including Pedia Loss, a weight loss supplement, and Fabulously Feminine, a female sexual |
enhancement supplement. Pedia Loss and Fabu]ously Feminine are either a “food” or .a “drug”
within the meaning of Sections 12 and 15 of the Federal Trade Commission Act, 15 U.S.C. §§ 52

and 55.

6. The acts and practices of respondent have been in or affecting commerce, as "commerce"
is defined in Section 4 of the Federal Trade Commission Act.

2-
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PEDIA LOSS

7., Respo'ndent has disseminated or caused to be disseminated advertisements for Pedia Loss

[

through various Internet websites, including www.pedialoss.com,’

‘www.dynamichealthproducts.com, and www.dbs'!abs..c'om, as well as print advertising in

, Cosmopolitan magazine. According to the product labels, Pédia Loss contains, among other

ingredients, fructose'; inulin, glutamine, lecithin, citric acid, and hydroxycitric acid (HCA).

Advertisements for Pedia Loss products include, but are not necessarily limited to, Complaint

Exhibits A through C. 'The advertisements contain the following statements, among others:

a.

Pedia Loss

% ok 3k

Child obesity is a growing problem in North America. Pedia Loss
is an appetite suppressant for children 6 years and older. Allow
children to enjoy their favorite foods without gaining weight. This
revolutionary new formula slows the absorption of carbohydrates,
allowing more to be burned for energy and less to be stored as fat.
This highly effective and natural dietary supplement comes in
berry-flavored chewable tablets for easy consumption. In '
conjunction with a proper diet and exercise program, Pedia Loss
can keep your child from becoming a statistic.

Please consult your healthcare provider before giving Pedia Loss to
your child. '

%k k ¥

This synergistic formula was designed to aide in a child’s glucose
metabolism. Since many of their favorite foods are rich in
carbohydrates but very low in dietary fiber, their digestive tracts
and insulin never function properly. Now with Pedia Loss children
can still enjoy their favorite food but with the help of Inulin their
bodies with [sic] slow down the absorption of carbohydrate,
allowing more to be burned for energy and less to be stored as fat,
and give a great source of soluble fiber. In addition to this highly
advanced ingredient, we have included supplemental amounts of

3
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both glutamine and FOS, which have both been proven to

- drastically improve intestinal health. Finally this product contains
a highly effective compound called HCA. This compound has
been shown to safely burn fat without any form of stimulants.

(Complaint Exhibit A: web page
from ‘

www.dmamicheaithproducgg.com)

b.  Pedia Loss is highly effective for children 6 years of age and older.
Children can still enjoy their favorite food in moderation while
slowing the absorption of carbohydrates, allowing more to be
burned for energy and less to be stored as fat. For best results use
in conjunction with an exercise program and a low fat low calorie
diet. Please consult your healthcare provider before giving this
product to your child.

(Complaint Exhibit B: product label)

c.  Child Obesity -

an american [sic] reality

~ According to the Centers for Disease Control and Prevention, childhood
obesity is a growing problem in the U.S., with one in ten pre-schoolers
considered clinically obese. Pedia Loss addresses this growing health care
issue in children 6 years of age and older. Children can still enjoy their
favorite foods in moderation, while slowing the absorption of
carbohydrates. The use of Pedia Loss enables more carbs to be burned for
energy and less to be stored as fat. This highly effective and natural
dietary supplement comes in berry-flavored chewable tablets that will
appeal to children. Best of all is the feeling of strength and confidence
they’ll experience by overcoming childhood weight problems. . . .

(Complaint Exhibit C: ad in Cosmopolitan
Magazine)
5. Through the means described in Paragraph 4, respondent has represented, ‘expressly or by

implication, that:



'

a. ’Pédia Loss causes weight loss in overweight or obese children ages 6 and
O "over, and
b. When taken by overweight or obese children ages 6 énd over, Pedia Loss
. causes weight loss by suppressing appetite, increasing fat burning, and

‘

! slowing carbohydrate absorption.
6. Through the means described in Paragraph 4, respondent has represented, expressly or by
implication, that it possessed and relied upon a reasonable basis that substantiated the

representations set forth in Paragraph 5, at the time the representations were made.
7. In truth and in fact, respondent did not possess and rely upon a reasonable basis that
substantiated the representations set forth in Paragraph 5, at the time the representations were

made. Therefore, the representation set forth in Paragraph 6 was, and is, false or misleading.

FABULOUSLY FEMININE

A
'

8. Respondent has disseminated or caused to be disseminated advertisements for Fabulously

Feminine through various Internet websites, including www.usaprescription.com,

www.dbslabs.com, and www.medprescribe.com, as well as print ads in various newspaper

publications. According to the product labels, Fabulously Feminine contains L-arginine, ginseng,
damiana leaf, gingko biloba leaf, and horny goat weed, among other ingredients. Advertisements
for Fabulously Feminine products include, but are not necessarily limited to, Complaint Exhibits

D through F. The advertisements contain the following statements, among others:

a. Fabulously Feminine



Do you crave more from sexual intimacy? Rev up your sex drive
with FABULOUSLY FEMININE. All-natural FABULOUSLY
FEMININE can help you build the stamina you need to make your

- sexual experiences more intense and lasting. . . It’s all a matter of
stimulating blood flow and increasing sensitivity, and '
FABULOUSLY FEMININE’S herbal and amino acid formula
accomplishes this naturally, yet powerfully. . . .

EEE

PRODUCT INFORMATION

Fabulously Feminine is a safe, natural way to enhance sexual

desire, satisfaction and enjoyment. The ingredients in Fabulously

Feminine, when taken daily with a multivitamin, have been shown

in a double-blind, placebo-controlled Stanford University study to
- enhance satisfaction with sex life, the level of sexual desire and

frequency of sexual encounters.

It is estimated that 43% of women experience a loss of sexual
vitality at some time in their lives. External factors such as stress
and fatigue may contribute to the decline in sexual interest. . . .

(Complaint Exhibit D : web page from
WWWw.usaprescription.com)

It is not unusual for men and women, young or old, to lose desire,
arousal and overall satisfaction in the bedroom. Let DBS
Laboratories give you the fuel you need to re-kindle the fire inside
you. '

LIBIDO ENHANCER
FABULOUSLY
FEMININE

Dietary Supplement

Millions of women are dealing with the same issues you are. Put
your confidence and your relationship in the hands of Fabulously
Feminine — The safe, natural way to enhance sexual desire,
satisfaction and enjoyment. A special libido enhancing formula
designed specifically for women, Fabulously Feminine contains a
proprietary blend of traditional libido enhancing herbs. Not being
in the mood for sex is often times the result of poor stimulation;
lack of energy, and hormonal imbalance. This product was
specially formulated to address these issues. These all-natural
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ingredients are known to stimulate blood flow and increase

sensitivity, making this product one of the most potent available on

the market: :

L .
(Complaint Exhibit E: National Examiner
newspaper ad)

c. LIBID.O ENﬁANCER o
FABULOUSLY ™ '
FEMININE

Dietary Supplement
% %k %k

A scientific formula designed especially for women, Fabulously

Feminine contains a proprietary blend of clinically proven

ingredients for libido health. Not being in the mood for sex is

oftentimes the result of poor stimulation, lack of energy, and

hormonal imbalance. This product has been formulated to address

these issues. . . .
(Complaint Exhibit F: National Enquirer
newspaper ad)

9. Through the means described in Paragraph 8, reépondent has represented, expressly or by
implication, that clinical testing proves that Fabulously Feminine enhances a woman’s
satisfaction with her sex life and level of sexual desire.

10.  Intruth and in fact, clinical testing does not prove that Fabulously Feminine enhances a

woman’s satisfaction with her sex life and level of sexual desire. Therefore, the representation

set forth in Paragraph 9 was, and is, false or misleading.

11.  Through the means described in Paragraph 8, respondent has represented, expressly or by
implication, that Fabulously Feminine will increase a woman’s libido, sexual desire, and sexual

satisfaction by stimulating blood flow and increasing sensitivity.

27-



12.  Through the means described in Paragraph 8, respondent has represented, expressly or by
implication, that it possessed and relied upon a reasonable basis that substantiated the
representation set forth in Paragraph 11, at the time the representation was made.

13.  Intruth and in fact, respondent did not possess and rely upon a reasonable basis that
substantiated the representation set forth in Paragraph 11, at the time the representation was

made. Therefore, the representation set forth in Paragraph 12 was, and is, false or misleading.

14.  The acts and practices of respondent set forth above constitute unfair or deceptive acts or
practices in or affecting commerce in violation of Sections 5(a) and '1|2 of the Federal Trade

Commission Act. v ' -



ORDER

L | DEFINITIONS
For pur’poses of this Order, the following deﬁnit'ions shall apply: |
A Unless othewgise specified, “respondent” shqu mean DBS Laboratories, LLC, a limited ’
liability company, its successors Iand assigns, and their agents, representatives, and employees.
B. “Competent and reliable scienti‘ﬁc e,vidénce” shall mean tests, analyses, research, étudies,
or other evidence based on the expertise of professionals in the relevant area, that has been

~ conducted and evaluated in an objective manner by persons qualified to do so, using procedures

generally accepted in the profession to yield accurate and reliable results.

C. “Pedia Loss” shall mean “Pedia Loss Dietary Supplement” and any other product
| containing one or more of the ingredients in the current product that is marketed for weight loss

or control.

D. “Fabulously Feminine” shall mean “F abulously Feminine Dietary Supplement” and any
other product containing one or more of the ingredients in the current product that is marketed

for sexual enhancement.

E. “Food,” “drug,” and “device,” shall mean as “food,” “drug,” and “device,” are defined in

Section 15 of the Federal Trade Commissibn Act, 15U.S.C. § 55.



1

F. “Covered product or service” shall mean any dietary suﬁplement, food, drug, or device,

and any health-related service or program promoting weight loss or sexual enhancement.

G. ' “Commerce” shall mean as defined in Section 4 of the Federal Trade Commission Act,

]

15US.C.'§ 44.
H. “Endorsement” shall mean as defined iﬁ 16 CFR. § 255.0(b).
L The term “including” in this Order shall mean “without limitation.”

J. The terms “and” and “or” in this Order shall be construed conjunctively or disjunctively ‘

as necessary, to make the applicable phrase or sentence inclusive rather than exclusive.

IT IS ORDERED that:

A. Respondent, directly or through any corporation, sﬁbsidiary, division, or other’
device, iﬁ connection with the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of Pedia Loss or any other covered product or service, shall not make any
representation, in any manner, expressly or by implication, including through the use of

endorsements or the product name, that:

-10-
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‘

1. Such product or service causes weight loss, suppresses appetite, increases
 fat burning, or slows carbohydrate absorption;

+

2. . ‘Such product or service causes, weight loss in overweight or obese children

4

ages 6 and over; or

3. Such product or service, when taken by overweight or obese children ages
6 and over, suppresses appetite, increases fat burning, or slows

.carbohydrate absorptioh,

unless, at the time the representation is made, respondent possesses and relies upon competent

and reliable scientific evidence that substantiates the representaiion; and

B. ‘Respondent, directly or through any corporation, subsidiary, division, or other
device, in connection with the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribut.ionlof P:abulously Feminine or any other covered product or service, shall not
make any representation, in any manner, expressly or by implication, including through the use
of endo;seménts or the product name, that such product or service will increase a woman’s
libido, sexual desire, or sexual satisfaction, unless, at the time the representation is made,

respondent possesses and relies upon competent and reliable scientific evidence that substantiates

the representation.

-11-



‘II.

IT IS FURTHER ORDERED that respondent, directly or through any coxfporation,'
subsidiary, diﬁsion, or other device, in connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any cové;ed product or service, in or
affecting, comfnerce, shall not make any represe;ltatién, in any mannet, expressl}; or by
implication, including through the. use of endorsements or ‘the' product name, about t.}1e beﬁ;ﬁts,
performance, or efficacy of such product or service, unless, at _the time the representation is

made, respondent possesses and relies upon competent and reliable scientific evidence that

substantiates the representation.
1.
IT IS FURTHER ORDERED that respondent, directly or through any corporation,
subsidiary, division, or other device, in connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered product or service, in or

affecting commerce, shall not misrepresent, in any manner, directly or by implication, the

existence, contents, validity, results, conclusions, or interpretations of any test or study.
IV.

IT IS FURTHER ORDERED that:

-12-
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A. Noth'jn.g' in this Order shall prohibit respondent from making any representation
for any drug t}'lat‘ is permitted in labeling for such drug under any tentative final or ﬁnai standard
promulgated by the Food and Drug Administration, or under any new drug‘ application approved
by the Food and Drug Administratioﬁ; and

B. Nothing in this Order shall prohibit respondent from making any representation
for any product that is specifically permitted in labeling for such product by regulations
promulgated by the Food and Drug Administration pursuant to the Nutrition Labeling and

Education Act of 1990.

IT IS FURTHER ORDERED that respondent DBS Laboratories, LLC, and its
successors and assigns shall, for five (5) years after the last date of dissemination of ahy

representation covered by this order, maintain and upon request make available for inspection

and copying:
A. | All advertisements and promotional materials containing the representation;
B. All materials that were relied upon in disseminating the representation; and
C. All tests, reports, studies, surveys, demonstrations, or other evidence in their

possession or control that contradict, qualify, or call into question the
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represehtation, or the basis relied upon for the representation, including
complaints and other communications with consumers or with governmental or

consumer protection organizations.

IT IS FURTHER ORDERED that respondent DBS Laboratories, LLC, and its
successors and assigns shall deliver a c_of;y of this order to all current and future principéls,
officers, direcfors, and man.agers, and to all current and futﬁreAempl'oyees, agents, and
representatives having responsibilities with respect to the subjeét matter of this order, and shall
secure frbm each person a signed and dated statement acknowledging receipt of the order.
Respondent shall deliver this order to current pérsonnel Withiﬁ thirty (30) days after the date of
service of this order, and to future personnel within thirty (30) days after the person assumes such

position or responsibilities.

VIL

IT IS FURTHER ORDERED that respondent DBS Laboratories, LLC, and its
successors and assigns shall notify the Commission at least thirty (30) days prior to any change in
the comoration that may affectv compliance obligations arising underbthis order, including, but not
limited to, a dissolution, assignment, sale, merger, or other action that would result in the

emergence of a successor corporation; the creation or dissolution of a subsidiary, parent, or

-14-



affiliate that engages.in aily acts or practices subject to this order; the proposed filing ofa

bankrupfcy petitior{;l or a change in the ‘corporate name or address. Provided, however, that, with
re‘spect to any f)roposedlchange in the corporation about which respondeﬁt learns less than thirty
(30) days prior to tllle' datﬁ, such action is to take place,’ respondent shall notify the Commission as

' soon as is practicable after obtaining such knowledge. All notices required by this Part silall be

sent by certified mail to the Associate Director, Division of Enforcement, Bureau of Consumer

Protection, Federal Trade Commission, GOQ Pennsylvania Avenue, N.W., Washington, D.C.

20580. Attention: In the Matter of DBS Laboratories, LLC.

VIIL
IT IS FURTHER ORDERED that respéndent DBS Laboratories, LLC, and its
successors and assigns shall, within sixty (60) days aﬁe.r serviqe of this order, and at such other
timeé as the Federal Tfade Ciommission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which ‘they have complied with this order.

A N
, .

IX.

This order will te_rminate twenty (20) years from the date of its issuance, or twénty (205
~ years from the most recent date that the Unitéd States or the Federal Trade Commission files a
complaint (with or without an accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:
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A. Any Part in this order that terminates in less thah twenty (20) yéars;

B. This order's application to any respondent that is not named as a defendant in such

complaint; and

C. This order if such complaint is filed after the order has terminated purSuant to this

Part.

Provided furthér, that if such complaint is dismissed or a federal court rules that the respondent
did not violate any provision of the o‘rder, and the dismissal or rﬁling is either not appealéd or
upheld on appeal, then the order will terminate according to this Part as though the complaint had
never been filed, except that the order will not terminate between the date such ,complaint is filed
and the later of the deadline for appealing such dismissal or ruling and the date éuch dismissal or

ruling is upheld on appeal.
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, UNITED STATES OF AMERICA
v ' . . FEDERAL TRADE ‘COMMISSION
V! OFFICE OF ADMINISTRATIVE LAW JUDGES' .4

.,IntheMatterof | L

DYNAMIC HEALTH OF FLORIDA, LLC
CHHABRA GROUP, LLC -

DBS LABORATORIES, LLC - :
VINEET K. CHHABRA aka VINCENT K. CHHABRA, and
JONATHAN BARASH, '

: Respondent.

Docket No. 9317 .

N W N N

'PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

For the purpose of protecting the interests of the parties and third parties in the above
_captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this mafter: ‘

* IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential
Material (“Protective Order”) shall govern the handling of all Discovery Material, as hereafter
defined. I .

A
"

DEFINITIONS

. 1. “Matter” means the matter captioned In the Matter of Dynamic Health of Florida,
 LLC, Chhabra Group, LLC, DBS Laboratories, LLC, Vineet K. Chhabra (aka Vincent K.
Chhabra) and Jonathan Barash, Docket Number 9317, pending before the Federal Trade
Commission, and all subsequent appellate or other review proceedings related thereto.

2. v“.Comn'ﬁssion” or “FTC” means the Federal Trade Commission, or any of its
employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or experts for purposes of this Matter.

3. “Dynamic Health” means Dynamic Health of Florida, LLC, a Florida limited liability
company with offices located at 1455 North Park Drive, Weston, Florida.

4. “Chhabra Group” means Chhabra Group, LLC, a Florida limited liability company
located at 1455 North Park Drive, Weston, Florida.



: 5. “Chhabra” means Vineet K. Chhabra, also known as Vincent K. Chhabra, individually
and as an officer of Dynamic Health and Chhabra Group, with a principal place of business at
1455 North Park Drive, Weston, Florida. ' o

6. “Respohdents”' means Dynamic Health, Chhabra Group, and Chhabra. |

7. “Outside Counsel” means the law firms that are counsel of record for Respondents in
this Matter and their associated attorneys; or other persons regularly employed by ‘such law firms, -
including legal assistants, clerical staff, and information management personnel and temporary
personnel retained by such law firm(s) to perform legal or clerical duties, or to provide logistical
litigation support with regard to this Matter; provided that any attorney associated with Outside
Counsel shall not be a director, officer or employee of Respondents. The term Outside Counsel
does not include persons retained as consultants or experts for the purposes of this Matter.

8. “Counsel of Record” means counsel who have filed notices of appeaiance in this
matter. . ' ‘

9. “Producing Party” means a Party or Third Party that produced or intends to produce
Confidential Discovery Material to any of the Parties. For purposes of Confidential Discovery
Material of a Third Party that either is.in the possession, custody or control of the FTC or has
been produced by the FTC in this Matter, the Producing Party shall mean the Third Party that
originally provided the Confidential Discovery Material to the FTC. The Producing Party shall
also mean the FTC for purposes of any document or material prepared by, or on behalf of the
FTC. '

10. “Third Party” means any natural person, partnership, corporation, association, or -
other legal entity not named as a party to this Matter and their employees, directors, officers,
attorneys and agents. v S

11. “Expert/Consultant” means experts or other persons who are retained to assist ,
Complaint Counsel or Respondents’ counsel in preparation for trial or to give testimony at trial.

12. “Document” means the complete original or a true, correct and complete copy and
any non-identical copies of any written or graphic matter, no matter how produced, recorded, -
stored or reproduced, including, but not limited to, any writing, letter, envelope, telegraph
meeting minute, memorandum statement, affidavit, declaration, book, record, survey, map, study,
handwritten note, working paper, chart, index, tabulation, graph, tariff, tape, data sheet, data
processing card, printout, microfilm, index, computer readable media or other electronically
stored data, appointment book, diary, diary entry, calendar, desk pad, telephone message slip,
note of interview or communication or any other data compilation, including all drafts of all such
documents. “Document” also includes every writing, drawing, graph, chart, photograph, phono
record, tape, compact disk, video tape, and other data compilations from which information can
be obtained, and includes all drafts and all copies of every such writing or record that contain any
commentary, notes, or marking whatsoever not appearing on the original.



+

+

13. “D;scovery Material” includes without limitation deposmon testimony, deposmon
exhibits, interrogatory responses, admissions, affidavits, declarations, documents produced
~ pursuant to compulsory process or voluntarily in lieu thereof, and any other documents or
information produced or given to one Party by another Party or by a Third Party in connection
with discovery in this Matter

14. “Conﬁdentlal D1scovery Matenal” means all Discovery Material that i is desxgnated by
a Producing Party as confidential and that is covered by Section 6(f) of the Federal Trade .
Commission Act, 15 U.S.C. § 46(f), and Commission Rule of Practice § 4. 10(a)(2), 16 C.F. R. §
4.10(a)(2); or Section 26(c)(7) of the Federal Rules of Civil Procedure and precedents
thereunder. Confidential Discovery Material shall include non-public commercial information,
the disclosure of which to Respondents or Third Parties would cause substantial commercial
harm or personal embarrassment to the disclosing party. The following is a nonexhaustive list of
examples of information 'that likely will qualify for treatment as Confidential Discovery Material:
consumer complaints received by the Federal Trade Commission, strategic plans (involving
pricing, marketing, research and development, product roadmaps, corporate alliances, or mergers
and acquisitions) that have not been fully implemented or revealed to the public; trade secrets;
customer-specific evaluations or data (e.g., prices, volumes, or revenues); personnel files and
evaluations; information subject to confidentiality or non-disclosure agreements; proprietary
technical or engineering information; proprietary financial data or projections; and proprietary
consumer, customer or market research or analyses applicable to current or future market
conditions, the disclosure of which could reveal Confidential Disbovery Material.

TERMS AND CONDITIONS OF PROTECTIVE ORDER

l Dlscovery Material, or mfonnatlon derived thereﬁ'om, shall be used solely by the

- Parties for purposes of this Matter, and shall not be used for any other purpose, mcludmg without

_ limitation any business or commercial purpose, except that with notice to the Producing Party, a
Party may apply to the Administrative Law Judge for approval of the use or disclosure of any
Discovery Material, or information derived therefrom, for any other proceeding. Provided,
however, that in the event that the Party seeking to use Discovery Material in any other
proceeding is granted leave to do so by the Administrative Law Judge, it will be required to take
appropriate steps to preserve the confidentiality of such material. -Additionally, in such event, the
Commission may only use or disclose Discovery Material as provided by (1) its Rules of
Practice, Sections 6(f) and 21 of the Federal Trade Commission Act and any cases so construing
them; and (2) any other legal obligation imposed upon the Commission. The Parties, in
conducting discovery from Third Parties, shall attach to such discovery requests a copy of this
Protective Order and a cover letter that will appnse such Third Parties of their rights hereunder.

2. This paragraph concerns the designation of material as “Conﬁdentlal,” “Restricted
Confidential, Attorney Eyes Only,” and “Restricted Confidential, Attorney of Record Eyes
Only.”
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. | ’ . . (@ ' Designation of Documents as CONFIDENTIAL - FTC Dockét No. 9317.

‘Discovery Material may be designated as Confidential Discovery Material by Producing
‘Parties by placing on or affixing, in such manner as will not interfete with the legibility thereof,
the notation “CONFIDENTIAL - FTC Docket No. 9317” (or other similar notation containinga
reference to this Matter) to the first page of a document containing such Confidential Discovery =
Material, or, by Parties by instructing the court reporter to denote each page of a transcript.-
,containing such Confidential Discovery Material as “Confidential.” Such designations shall be -
made within fourteen days from the initial production or deposition and constitute a good-faith
representation by counsel for the Party or Third Party making the designations that the document
constitutes or contains “Confidential Discovery Material.” '

()  Designation of Documents as “RESTRICTED CONFIDENTIAL,
ATTORNEY EYES ONLY — FTC Docket No. 9317.”

In order to permit Producing Parties to provide additional protection for a limited number
of documents that contain highly sensitive commercial information, Producing Parties may
designate documents as “Restricted Confidential, Attorney Eyes Only, FTC Docket No. 9317 by
placirig on or affixing such legend on each page of the document. It is anticipated that
documents to be designated Restricted Confidential, Attorney Eyes Only may include certain
marketing plans, sales forecasts, business plans, the financial terms of contracts, operating plans,

. pricing and cost data, price terms, analyses of pricing or competition information, and limited

> -

proprietary personnel information; and that this particularly restrictive designation is to be
utilized for a limited number of documents. Documents designated Restricted Confidential,
Attorney Eyes Only may be disclosed to Outside Counsel, Complaint Counsel, and to
Experts/Consultants (paragraph 4(c), hereof). Such materials may not be disclosed to
Experts/Consultants or to witnesses or deponents at trial or deposition (paragraph 4(d) hereof),
except in accordance with subsection (d) of this paragraph 2. In all other respects, Restricted
Confidential, Attorney Eyes Only material shall be treated as Confidential Discovery Material
and all references ini this Protective Order and in the exhibit hereto to Confidential Discovery -
. Material shall include documents designated Restricted Confidential, Attorney Eyes Only..

()  Designation of Documents as “RESTRICTED CONFIDENTIAL,
ATTORNEY OF RECORD EYES ONLY - FTC Docket No. 9317.”

It is anticipated that Complaint Counsel may produce documents relating to Electronic
Products Distribution, LLC, or Energizer Products, Inc., defendants in FTC v. Electronic
Products Distribution, LLC. The designation of “Restricted Confidential, Attorney of Record
Eyes Only,” may be necessary for many of those documents to the extent that they contain
sensitive financial, proprietary, or personal information about defendants, their officers or
directors inasmuch as a member of the law firm of Respondents’ counsel is representing parties
who have sued Electronic Products Distribution, LLC and Energizer Products, Inc., in
Bankruptcy in In re: Electronic Products Distribution, LLC, Debtor, Case No.02-10366-JH; and

. In re: Energizer Products, Inc., Debtor, Case No. SV02-17005 KL.
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' Documents relatmg to Electronic Products Dlstnbunon, LLC or Energizer Products Inc.

- may be designated “Restricted Confidential, Attorney of Record Eyes Only,” to prevent.

: sensmve information from being disclosed to counsel representing parties' who are suing those
companies in Bankruptcy. Documents designated as Restricted Confidential, Attorney of '
Record Eyes Only may be disclosed only to Attorneys of Record for Outside Counsel in this
matter. Such materials may not be disclosed to persons other than Attorneys of Record for
Outside Counsel in this matter. In all other respects, Restricted Confidential, Attorney Eyes
Only and Restricted Confidential, Attorney of Record Eyes Only, material shall be treated as .-
Confidential Discovery Material. All references in this Protective Order and in the exhibit hereto
to Confidential DlSCOVCl'y Material shall include documents designated as Restricted
Confidential, Attomey Eyes Only and Restncted Confidential, Attorney of Record Eyes Only

(d)  Disclosure of Restncted Conﬁdentlal, Attorney Eyes Only Material to
Witnesses or Dcponents at Trial or Deposition :

If any Party desires to disclose Restncted Confidential, Attorney Eyes Only material to
witnesses or deponents at trial or deposition, the disclosing Party shall notify the Producmg Party
of its desire to disclose such material. Such notice shall identify the specific individual to whom
the Restricted Confidential, Attorney Eyes Only material is to be disclosed. Such identification
shall include, but not be limited to, the full name and professional address and/or affiliation of
the identified individual. The Producing Party may object to the disclosure of the Restricted
Confidential, Attorney Eyes Only material within five business days of receiving notice of an
intent to disclose the Restricted Confidential, Attorney Eyes Only material to an individual by
providing the disclosing Party with a written statement of the reasons for objection. If the
Producing Party timely objects, the d1sclosmg Party shall not disclose the Restricted
Confidential, Attorney Eyes Only material to the identified individual, absent a written -

- agreement with the Producing Party, order of the Administrative Law Judge or ruling on appeal.
The Producing Party lodging an objection and the disclosing Party shall meet and confer in good
faith in an attempt to determine the terms of disclosure to the identified individual. If at the end
of five business days of negotiating the parties have not resolved their differences or if counsel
determine in good faith that negotiations have failed, the disclosing Party may make written
application to the Administrative Law Judge as provided by paragraph 6(b) of this Protective
Order. If the Producing Party does not object to the disclosure of Restricted Confidential,
Attorney Eyes Only material to the identified individual within five business days, the disclosing
Party may disclose the Restricted Confidential, Attorney Eyes Only material to the identified
md1v1dua1 :

(e)  Disputes Concerning Designation or Disclosure of
Restricted Confidential, Attorney Eyes Only
Material.

Disputes concerning the designation or disclosure of Restricted Confidential, Attorney
Eyes Only material shall be resolved in accordance with the provisions of paragraph 6.

(9]



. o ,(® No Presumption or Inference.
. ' s

No presump't'i‘on or other inference shall be drawn that material designated Restricted
_ Confidential, Attorney Eyes Only is entitled to the protections of this paragraph.

(® Due Process Savings Clause.

. Nothing herein shall be used to argue that a Pérty_’s right to attend the trial of, or 'o't'her
' proceedings in, this Matter is affected in any way by the designation of material as Restricted.
Confidential, Attorney Eyes Only. a .

3. All documents heretofore obtained by the Commission through compulsory process or
voluntarily from any Party or Third Party, regardless of whether designated confidential by the
Party or Third Party, and transcripts of any investigational hearings, interviews and depositions,

- that were obtained during the pre-complaint stage of this Matter shall be treated as

* “Confidential,” in accordance with paragraph 2(a) on page five of this Order. Furthermore,

Complaint Counsel shall, within five business days of the effective date of this Protective Order,
provide a copy of this Order to all Parties or Third Parties from whom the Commission obtained |
documents during the pre-Complaint investigation and shall notify those Parties and Third
Parties that they shall have thirty days from the effective date of this Protective Order to
determine whether their materials qualify for the higher protection of Restricted Confidential,
Attorney Eyes Only and to so designate such documents. o

Al

.» ’ 4. Confidential Discovery Material shall not, diféctly or indirectly, be disclosed or
otherwise provided to anyone except to: . ' ‘

(@  Complaint Counsel and the Commission, as permitted by the '
Commission’s Rules of Practice; :

(b) ...+Outside Counsel;
(c) ) Experts/Consultants (in accordance with paragraph 5 hereto);
(d)  witnesses or deponents at trial or deposition;

| (e) the Administrative Law Judge and persohnel assisting hlm, :
(i)" court repoﬁem and deposition transcript reporters; |

(2  judges and other court personnel of any court having jurisdiction
over any appeal proceedings involving this Matter; and

(h)  any author or recipient of the Confidential Discovery Material (as
indicated on the face of the document, record or material), and any
individual who was in the direct chain of supervision of the author .



| at the time the Confidential Discovery Material was created or
' . received. Ny e

- 5. Confidential Discovery Material, including material desighated as “Confidential” and

 “Restricted Confidential, Attorney Eyes Only,” shall not, directly or indirectly, be disclosed or

otherwise provigled to an Expert/Consultant, unless such Expeft/Consul_tant agrees in writing:

K (a)  to maintain such Confidential Discovéry‘ Material in separi’te

o locked rooms or locked cabinet(s) when such Confidential
Discovery Material is not being reviewed;

(b)  to return such Confidential Discovery Material to Complaint
Counsel or Respondents’ Outside Counsel, as appropriate, upon
the conclusion of the Expert/Consultant’s assignment or retention
or the conclusion of this Matter; '

(©) to not disclose such Confidential Discovery Material to anyone, - )
except as permitted by the Protective Order; and

(d) to use such Confidential Discovery Material and the information
 contained therein solely for the purpose of rendering consulting
services to a Party to this Matter, including providing testimony in
judicial or administrative proceedings arising out of this Matter.

6. This paragraph governs the procedures for the following specified disclosures and
challenges to designations of confidentiality. . ,

(a) Challenges to Conﬁdentiality Designations.

If any Party seeks to challenge a Producing Party’s designation of material as Confidential
Discovery Material or any other restriction contained within this Protective Order, the
challenging Party shall notify the Producing Party and all Parties to this action of the challenge to
such designation. Such notice shall identify with specificity (i.e., by document control numbers,
deposition transcript page and line reference, or other means sufficient to locate easily such
materials) the designation being challenged. The Producing Party may preserve its designation
within five business days of receiving notice of the confidentiality challenge by providing the
challenging Party and all Parties to this action with a written statement of the reasons for the

 designation. If the Producing Party timely preserves its rights, the Parties shall continue to treat

the challenged material as Confidential Discovery Material, absent a written agreement with the

- Producing Party or order of the Administrative Law Judge. The Producing Party, preserving its

rights, and the challenging Party shall meet and confer in good faith in an attempt to negotiate -
changes to any challenged designation. If at the end of five business days of negotiating the
parties have not resolved their differences or if counsel determine in good faith that negotiations
have failed, the challenging Party may make written application to the Administrative Law Judge
as provided by paragraph 6(b) of this Protective Order. If the Producing Party does not preserve

7
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its rightsWithiq five business days, the challenging Party may alter the designation as contained
* in the notice. The challenging Party shall notify the Producing Party and the other Parties to this
action of any changes in confidentiality designations. : .

Regardless of confidential designation, copies of pilblished magazine or newspaper

- articles, excerpts from, published books, publicly available tariffs, and public documents filed -
with the Securities and Exchange Commission or other governmental entity may be used by any
Barty' witl|10ut reference to the procedures of this subparagraph.' ' :

(b) ‘Resolution of Disclosure or Confidentiality Disputes.

1f negotiations under subparagraph 6(a) of this Protective Order have failed to resolve the
issues, a Party seeking to disclose Confidential Discovery Material or challenging a
confidentiality designation or any other restriction contained within this Protective Order may
* make written application to the Administrative Law Judge for relief. Such application shall be
served on the Producing Party and the other Party, and be accompanied by a certification that the
meet and confer obligations of this paragraph have been met, but that good faith negotiations
have failed to resolve outstanding issues. The Producing Party and any other Parties shall have
five business days to respond to the application. While an application is pending, the Parties
shall maintain the pre-application status of the Confidential Discovery Material. Nothing in this
Protective Order shall create a presumption or alter the burden of persuading the Administrative
Law Judge of the proprietary of a requested disclosure or change in designation.

7. Confidential Discovery Material shall not be disclosed to any person described in
subparagraphs 4(c) and 4(d) of this Protective Order until such person has executed and
transmitted to Respondents’ counsei or Complaint Counsel, as the case may be, a declaration or
~ declarations, as applicable, in the form attached hereto as Exhibit “A,” which is incorporated
herein by reference. Respondents’ counsel and Complaint Counsel shall maintain a file of all
such declarations for the duration of the litigation. Confidential Discovery Material shall not be
copied or reproduced for use in this Matter except to the extent such copying or reproduction is
reasonably necessary to the conduct of this Matter, and all such copies or reproductions shall be
subject to the terms of this Protective Order. If the duplication process by which copies or
reproductions of Confidential Discovery Material are made does not preserve the confidentiality
designations that appear on the original documents, all such copies or reproductions shall be
stamped “CONFIDENTIAL — FTC Docket No. 9317.” : '

8. The Parties shall not be obligated to challenge the propriety of any designation or
treatment of information as confidential and the failure to do so promptly shall not preclude any
subsequent objection to'such designation or treatment, or any motion seeking permission to
disclose such material to persons not referred to in paragraph 4. If Confidential Discovery
Material is produced without the legend attached, such document shall be treated as Confidential
from the time the Producing Party advises Complaint Counsel and Respondents’ counsel in-
writing that such material should be so designated and provides all the Parties with an
appropriately labeled replacement. The Parties shall return promptly or destroy the unmarked

8



documents. o
| o

' 9 Ifthe FIC: (a) feceives a dlscovery request that may reqmre the lsclosur ‘byitofa
Third Party’s Confidential Discovery Material; or (b) intends to or.is ‘Tequired Tocdisclose,

voluntarily or mvoluntanly, a Third Party’s Confidential Discovery Material (whethef or not such

o disclosure is in response to a discovery request), the FTC promptly shall notify the Third Party of

either receipt of such request or its intention todisclosg 'such material. Such notification shall be
ln' writing and, if not otherwise done, sent for receipt by the Third Party at least five business

' days before@roduction, and shall include a copy of this Protective Order and a cover letter that
will apprise the Th1rd ’Party of its rights hereunder

10. If any person receives a dlscovery request in another proceeding that may require the
disclosure of a Producing Party’s Confidential Discovery Material, the subpoena recipient
promptly shall notify the Producing Party of receipt of such request. Such notification shall be in
writing and, if not otherwise done, sent for receipt by the Producing Part at least five business
* days before production, and shall include a copy of this Protective Order and a cover letter that
will apprise the Producing Party of its rights hereunder. The Producing Party shall be solely
responsible for asserting any objection to the requested production. Nothing herein shall be
‘construed as requiring the subpoena recipient or anyone else covered by this Order to challenge
or appeal any such order requiring production of Confidential Discovery Material, or to subject
itself to any penalties for noncompliance with any such order, or to seek any relief from the
Admlmstratlve Law Judge or the Commission. e o

11. This Order governs the disclosure of mformatlon during the course of discovery and
does not constitute an in camera order as provided in Section 3.45 of the Commission’s Rules of

Practice, 16 C.F.R. § 3.45.

12. Nothing in this Protective Order shall be construed to conflict with the provisions of
Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 50, 57b-2, or with

 Rules 3.2, 345 ot 4.Ti()-(c), 16 CF.R. §§ 3.22, 3.45 and 4.11(b)}-¢).

Any Party or Producing Party may move at any time for in camera treatment of any
Confidential Discovery Material or any portion of the proceedings in this Matter to the extent

*" necessary for proper disposition of the Matter. An application for in camera treatment must meet

the standards set forth in 16 C.F.R. § 3.45 and explained in In re Dura Lube Corp., 1999 FTC
LEXIS 255 (Dec. 23, 1999) and In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 157 (Nov.
22, 2000) and 2000 FTC LEXIS 138 (Sept. 19, 2000) and must be supported by a declaration or
affidavit by a person qualified to explain the nature of the documents.

! The nght of the Administrative Law Judge, the Commission, and rev1ew1ng courts to
disclose information afforded in camera treatment or Confidential Discovery Material, to
the extent necessary for proper disposition of the proceeding, is specifically reserved

~ pursuant to Rule 3.45,16 CF.R. § 3.45.



_ - 13. At the conclusion of this Matter, Respondents’ counsel shall return to the Producing
Party, or destroy, all originals and copies of documents and all notes, memoranda, or other papers

- containing Confidential Discovery Material which have not been made part of the public record
in this Matter. Complaint Counsel shall dispose of all documents in accordance with Rule 4.12,
16 C. F R. § 4. 12 :

14. The prowsmns of this Protective Order, insofar as they restrict the commumcatmn
and use of Confidential Discovery Material shall, without written permission of the Producmg
Party or further order of the Administrative Law Judge hearmg this Matter, continue t¢ be

- binding after the conclusion of this Matter.

15. This Protectlve Order shall not apply to the dlSClOSllI'C by a Producing Party or its
Counsel of such Producing Party’s Confidential Discovery Material to such Producing Party s
employees agents, former employees, board members, directors, and officers. .

16. The production or disclosure of any Discovery Matenal made after entry of this
Protective Order which a Producing Party claims was inadvertent and should not have been
produced or disclosed because of a privilege will not automatically be deemed to be a waiver of
any privilege to which the Producing Party would have been entitled had the privileged
Discovery Material not inadvertently been produced or disclosed. In the event of such claimed
inadvertent production or disclosure, the following procedures shall be followed:

(@)  The Producing Party may request the return of any such Discovery
Material within twenty days of discovering that it was inadvertently produced or disclosed (or
inadvertently produced or disclosed without redacting the privileged content). A request for the
return of any Discovery Material shall identify the specific Discovery Material and the basis for
asserting that the specific Discovery Material (or portions thereof) is subject to the attomey-chent
privilege or the work product doctrine and the date of discovery that there had been an
inadvertent production or disclosure.

(b)  If a Producing Party requests the return, pursuant to this paragraph, of any
such Discovery Material from another Party, the Party to whom the request is made shall return
immediately to the Producing Party all copies of the Discovery Material within its possession,
custody, or control—including all copies in the possession of experts, consultants, or others to
whom the Discovery Material was provided—unless the Party asked to return the Discovery
Material in good faith reasonably believes that the Discovery Material is not privileged. Such
good faith belief shall be based on either (i) a facial review of the Discovery Material, or (ii) the
inadequacy of any explanations provided by the Producing Party, and shall not be based on an
‘argument that production or disclosure of the Discovery Material waived any privilege. In the
event that only portions of the Discovery Material contain privileged subject matter, the
Producing Party shall substitute a redacted version of the Discovery Material at the time of
making the request for the return of the requested Discovery Material.

10
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. _ ~ (¢) - Should the Party contesting the request to return the Discovery Material
pursuant to this paragraph decline to return the Discovery Material, the Producing Party secking
retuirn of the ~Di$co°vei'y Material may thereafter move for an order compelling the return of the

Discovery Material. In any such motion, the Producing Party shall have the burden of showing
that the Discovery Material is privileged and that the production was inadvertent.

17. Entry of the foregoing Protective Order is without prejudice to the right of the Parties
ot Third Parties to apply for further protective orders or for modification of any provisions of this

_'Protective Order. .
ORDERED:
/S{cephen'J .McGuire .
Chief Administrative Law Judge

August 2, 2004
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Exhibit

The following should be provided notified of the Commission’s intent to disclose in a final
decision any confidential information on the attached documents:

Mr. Jonathan Barash ' | ' ' | '
6599 NW 97" Drive
Parkland, Florida 33076

DBS Laboratories, LLC
1485 North Park Drive,
Weston, FL 33326



instances that the address for DBS is 1483 North Park Road and m other instances that 1t is,' 1-485
Nor;h Park Drivt. Ac.:cofdingly, the vCourt questioned whether DBS was properly served.
.II ~ EVIDENCE REGARDING ADDRESS AND SERVICE N
C;)mplaint counsel have aéain reviewed the supporting documentation and conducted |
additional research to verify that the correct *r.lddress for DBS is, in fact, 1485 North Park Drive,
WeSton, FL.! The original Declaration of Devenette Cox, submitted as Exhibi_t A to the First
" Motion for Default, correctly identified the sources of address information provided by DBS and
Mr. Barash during the investigatory phase of this matter. As set forth in the documehté that
accompany the Second Declaration of Devenette Cox, submitted with this motion: |
1. the DBS Operating Agreemént states that the address of DBS is [“1485 Noxfh
Park Road, Weston, FL 33326;]” |
2. the 1nterrogatory responses state that the address of DBS is [“1485 N Park Dr.,

Weston, FL 33326;”] and

A

The Complaint issued by the Commission in D. 9317 identifies the address of
DBS Laboratories LLC as 1485 North Park Drive, Weston, FL. The First Motion for Default,
reiterating this public information, was designed simply to identify the sources of this
information. The act of pointing to the sources, without provision of the underlying documents,
did not appear to constitute a disclosure of confidential information, within the meaning of this
Court’s Protective Order Governing Discovery Material (f 4), giving rise to the need for a public
and non-public filings of the motion as set forth in Sections 3.45 (e) and 4.2(c)(2) of the
Commission’s Rules. This Second Motion, however, includes submission of actual documents
provided during the investigation and designated as Confidential by the Protective Order ({ 3).
Hence, Complaint Counsel has provided the notice required by the Protective Order (1 3, 9) and
is filing this motion in both confidential and public versions as required by the Rules.

The bracketed information in this motion is designated as Confidential by the Protective
Order ( 3), submitted herewith as Exhibit D. Exhibit E contains the information and pages
required by Commission Rule 3.45 (¢).

-



3. the financial statement states that the address is '[‘51485 N Park Drive, Weston, FL |
' 33326,”] o
See Second Declaratlon of Devenette Cox, Exhlblt A hereto at 1{ 3.

The statement in the DBS Operating Agreement that the DBS address is on [North Park
“Road”] appears to reflect a typographic error. Complaint counsel apologizes for the fact that it
- compounded this error by not recognizir‘lg the conflict in the uriderlying dqcuméntation as well as

by misstating that information in its own ‘afguments. Additional research descﬁbed in the Second
" Declaration establishe; that there is, in fact, no such address as North Park Road in Weston, FL.
~ The steps taken to verify this include communications with the ofﬁc':e’ of the US Postal Service in
Weston, FL, a Mapquest search, and a Lexis search. /d., 1] 4--6.

In addition, complaint counsel provides the following ipformation in response to the
~ questions posed in the Céurt’s Order: |

A. Was DBS’ counsei contacted? Yes. DBS was represented by the law firm of
Arent, .Fox from approximately November 2003 to February 2004. DBS and Jonathan Barash, its
25% owner and manager, were represented by the law ﬁrm of Bass & Martinez from March 2004
until June 8§, 2004; one week before issuance of the complaint in Docket 9317. Indeed, in the
course of negotiations, Bass & Martinez reviewed the complaint in this matter, which ‘s'tates that |
the address of DBS wasv 1485 North Park Drive. Counsel for DBS and Barash suggested changes
to the complaint, ’but raised no issue with the address for DBS. “

B. Did DBS provide any additional addrésses? DBS did not, but complaint céunsel

obtained additional information as a result of its own research. According to the Florida

Department of State website, DBS filed electronic articles of incorporation on March 31, 2003,
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_ 1nd1catmg that the address for DBS was 2071 1 Avenel Run, Boca Raton, FL. There has been no
ﬁlmg with the State of Flonda to change the address of the company See Exh1b1t A g7
Howeyver, the ﬁnancie}l fllsc}osmes provided by DBS a year aft,e_r its incorporation, in March

' %004, states that its lac'idre;s was [20711 Avenel Run,‘ B;oca I}aton from “3-2003 to 7-15-03” and
that its current address is 1485 North Park Drive.]. Id., ] 3(c) and 8. It appears that DBS
relocated from [Avenel Run to.North Paric Dﬁvg] as of the date of the DBS Operating
Agreement. , |

C. Has the.re been prior contact with DBS at a particular address? No, all -
éommunications with DBS have been conducted through the cour'lsel identified in response to
Qu'esﬁon A. | |

D. Has there been any attempt to déterfnine'the correct current address of DBS?
Given the information and communications discussed ablove, as well as the fact that the
compiaint, addfessed to .“DB'SI Laboratories LLC” at 1485 Nortﬁ Park Drive, was sent via
certified mail and signed for at fhat address, we are conﬁdent that this was the correct address for
service upon DBS. 'Sée Declaration of Bernita Lofty, resubmitted as Exhibit B hereto.

In sum, DB‘S was served at its principal place of business, 1485 North Park Dﬁve,
consistent with 16 C.F.R. § 4.4(a)(iii). Accordingly, complaint counsel reqﬁests that the
Administrative Law J udgg find that respondent DBS is in default and issue the Initial Decision |
and Order attached to the First Motion for Default. E.g., Automotive Breakthrougﬁ Sciences,
Inc., 1996 FTC LEXIS 470 at *7 (entering default and issuing initial decision consistent with

complaint and proposed order following failure to answer the complaint or to respond to

* discovery requests), American Tractor Trailer Training, Inc., 86 F.T.C. 654, 1975 FTC LEXIS

-4-
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EXHIBIT A
. SECOND DECLARATION OF DEVENETTE COX

+

PURSUANT TO 28 U.S.C. § 1746

¢

1. My name is Devenette Cox. I am a citizen of the United States of America and over

twenty-one years of age. I am employed by the Federal Trade Commissiori ("Commission™) as

an Investigator in the Division of Advertisif;g Practices of the Bureau of Consumer Protection. I
have been employed by the Commission for 29 years. My business address is ¢/o FTC, 600

" Pennsylvania Avenue, N.W. Room 3212, Washington, D.C. 20580. Ihave personal knowledge

of the facts stated herein. If called to testify, I could and would competently testify to the facts
set forth below.

2. In my capacity as an Investigator in the Division of Advertising Practices, I assist in the

“ performance of law enforcement investigations. I conduct research, using a variety of

invesfigative tools, and reviéw information submitted by companies and individuals in response
to informal and formal requests.
3. I have again reviewed the information submitted by DBS Laboratories in the course of
our inquiry. They contain the following information:
a. The DBS Operating Agreement states that the principal office of DBS
Laboratories [sha}l be “1485 North Park Road, Weston, FL 33326" or such ofhér location
as may hereafter be determined by the Board.] A copy of the page of the Operatiﬁg
Agreement containing this statement is éttached as Exhibit A, Att. 1.
b. The interrogatory responses submitted by DBS Laboratories state that the address
of DBS Laboratories, LLC is [“1485 North Park Dr., Weston, FL 33326.”] A copy of the
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pagé of the mténoémow responseé 'coﬁtaining this 'resp'onse is attached as Exhibit A, Att."
2. ! . |

c. T.he financial disclosures submitted by DBS identify the priinary business address -

of DBS Labo:’a’,toﬁcs as [“1485N Bark Drive, Westoﬁ, FI33326;” aﬁe; this entry, in

| response to the portion of the fonn asking “From (Déte)” DBS had insert.ed the dat‘e “7-

'15-03.” This disclosure was s1gned by Jonathan Barash on behalf of DBS.] The page of
the financial disclosure contalmng the address information (but with confidential
information redacted) is attached as Exhibit A, Att. 3.

4, - On September 10, 2004, I called fhe US Postal Service in Weston, Florida. I spoke with
Shiela Fischetti. Ms. Fischetti is an Aims Technician at the Westo'n Branch; she is responsibie
for overseeing address issues, including audits of mail forwarding and assigning addresses in new
retail and residential developments. I asked Ms. Frische’Fti whéther 1485 North Park Drive is an‘
actual address. ‘She said yes. I asked Whet_her 1485 North Park Road is an actual address. She
said no. |
5. On September 10, 2004, I also engaged in two additional tasks to verify that North Park

A .
f v

Road is not an actual address. First, I searched on the internet mapping service,

www.mapquest.com, for information. Mapquest has a “find it” function that will provide a map
for an addresé or interséction. I searched for “1485 North Park Drive, Weston, FL.” It took me
to a page that had the statement “*1485 N Park Dr Weston, FL 33325-3215” at the top and
showed a map vxv'ith’a star next to a street labeled “N Park Dr.” See Exhibit A, Att. 4. Talso
searched for “1485 North Park Road, Weston, F1.” In response, the program took me to a page
that stated, “Mapquest found * 7485 N Park Dr Weston, FL 33325-3215.” It provided no map

for 1485 North Park Road. See Exhibit A, Att. 5.

2-
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6.' | Second, I went on LEXIS under the library ALLREC, in Ithe subdirectory FLREC, a

group file of Floridé public records dats. I entered each of the fdllowing search terms: 1485

v North Park Roéd, 1485 N Park Road, 1485 North Park Rd, and 1485 N Park Rd. In each case,
LEX]IS responded vs'/igh the statement, “your search request hasl found no records.” Sse Exhibit

A, Att. 6-9. ' - - .

7. The Florida'Department of State maintains a website, h'ttp://www.sunbiz.org.. This s'ite

permits the public to search for informaltion" about corporations and limited liability companies

.organized under Florida law. I searched for “DBS Laboratories LLC.” The site took me io a

o page with inforlnation about DBS Laboratories.‘ This pé.ge linked to a copy of the electronic
articles of incorporation filed for DBS on March 31, 2003, and statmg that pnnmpal and malhng
addresses of DBS was 20911 Avenel ‘Run, Boca Raton, FL. The website contains no information
identifying a different address for DBS. See Exhibit A, Att. 1‘0512.

8. According to the Financia1 Disclosure submitted. by DBS on [March 31, 2004 its address
Was 2091 1' Avenel Ruh, Bosa Raton, FL from “3-2003 to 7-15-03"" at which time it relocated to

1485 N. Park Drive. Exhibit A, Att. 3.]

I hereby declare under penalty of perjury that the foregoing is true and correct. Executed

ggy‘ day of October, 2004, (/@WM . @w

DEVENETTE COX
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' leuntnl"ilj' or hmlﬁnt;ﬁly, iﬁcluding. without limitation, any ami\m'ent, assignment for the benefit of

creditors or transfer by operation of law or otherwise and, as.a verb, 'voluntarily or involuntarily to

transfer, sell, pledge or hypothecate or otherwise dispose of '

 “Transfer Noticé™ shall have tho meaning provided in Section 102 horeof. |
. “Units” or “Unit” means an ownership interest in the é'ompmy, as described at Regulation
§eetlon 1.704-1(b)(3), including all benefits to which the holder of such Units may be entitled as provided
in this Agreement, together with the obligations of such Person to comply with the terms-and provisions
of this Agrecment. _ . ’
SECTION 2
ORGANIZATIONAL MATTERS

2.1, Formation. The Company has boen formed by the delivery of Articles of Organization to

_the Florida Department of State under the Act, and the Members hereby adopt this Agreement as the

operating agreement of the Company as of the Effective Date. Unless a provision of the Act expressly
prgvide! that the Act supersedes any provision contained in this Agreement, the terms and conditions of
this Agreement, as the same may be amended, shall govern. . : E

22. Name. The name of the Company shall be DBS Laboratories LLC, and all business of the

Canplnydlallbeconductedonlymderﬂutnameorsuehothernamesuappmvedbythcw;

provided that the name shall always contain the words “limited liability company”, “limited company”,

23, Term. The period of duration of the Company shall commence on March 31, 2003 and shall

be perpetual, unless the Company is dissolved as provided in Section 11 bereof. :
. 2.4 Principal Business Office and Registered Agent. The Company shall continuously
maintain an office and registered agent in the State of Florida as required by the Act. The principal officc
of the Company shall be 1485 North Park Road, Weston, FL 33326, or at such other location as may
hereafter be determined by the Board. The name and address of the registered agent of the Company for
service of process on the Company in the State of Florida is World Corporate Services 2665 South
Bayshore Drive, Suite 703 Mismi, FL 33133, The Board may establish and maintain such additional
offices and places of business of the Company, within or without the State of Florida, as it deems

2.5. Qualification in Other Jnrisdicdon. The Board shall execute and cause to be filed

. original or amended articles or cestificates and shall teke any and all other actions as may be reasonably

necessary to perfect and maintain the status of the Company as a limited liability company or similar type

of entity under the Jaws of any other jurisdictions in which the Company engages in business,

2.6. Purpose. The purposes and character of the business of the Company sliall be to transact any

~and all lawful business for’which limited liability companies may be organized under the Act.

. 2.7, Powers. The Compeny (i) shall have and exercise all powers necessary, convenient or
incidental to accomplish its purposes and (ii) shall have and exercise all- of the powers and rights-
conferred upon limited liability compenies formed pursuant to the Act.

2.8. Tax Status. The Company shall, to the extent permissible, elect to be treated as a
panner;hip for federal, foreign, state and local income tax purposes; each Member and the Company shall
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Interrogatofy 1.

Ihterrogatory 2.

CONFIDENTIAL

DBS LABORATORIES, LLC

For USA Prescription, Inc,, state its full legal name,
principal address, telephone number, state and date of
incorporation or licensing, and all other names under
which the company has done business, and identify all of
its officers, directors, principals, and shareholders with - .
five percent or more ownership, stating each shareholder’s

~ percentage of ownership.

Response:

DBS Laboratories, LLC
1485 North Park Dr.
Weston, FL 33326

Tel: (954) 888-4013

Incorporated: March 2003

Chhabra International Ltd. owns a 75% interest.
Jonathan .Baras,h'owns a 25% interest.

For each advertisement requested in Specification 2-of the
CID for Documents, describe fully the dates, times, and

" Jocations the ads were disseminated. For print ads,

_ . identify every publication, date, and community of

Interrogatory 3.

dissemination; for television or radio ads, provide every
network, system or station, date, and community of
dissemination; for all other materials, provide sufficient
information to permit a determination of how many items
were disseminated, when, where, and to whom.

Response: Responsive information is provided in the

document Bates labeled DBS-1169.

Identify each of the persons or entities listed below and
describe the role, if any, that that person or entity plays in -
the ownership, manufacturing, packaging, advertising,
marketing (including telemarketing, web site design), sale,
and distributing (including fulfillment) of the products
identified in Specification 1 of the CID for Documents:
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mh . Gmnﬂllnfomntm

-Caxponhm o Full Name __] .DBS Laborstories 1LLC_

primery Business Address ___1483 N Paranve Weston. ¥L 33326___ Fram (Dete) 7-15-03
- Telephons No. __ 954—888—4000 - FexNe. |
E-Mail Address__! info{@dbsiebs.com___ - Internct Home Pag: ¢bslabs.com

Aﬂoﬁhﬂrmmntnddreseﬂ&. ptevmns addresses for past fwe years, incloding post office boxes mﬂ mm\ drops:

 Address_20911 Avemsl Ran, Boca raton FL 33428 |  From/Until___ -zous 0 7-15-03_
Address - ) . From/Untl_ '
Address_ ' From/Until

Name & Address ____ _ _ From/Untl

Name & Address : . - From/Unt)

| Name.& Address__ R _ From/Lintil
Nem 2. Lega! Information

Federsl Taxpayer ID No. SR st & D aﬂnmondon Floride 32003

State TaxIDNo, = =" . swe Profit or Not For Profit
W‘IWS@: Active __ ___ Imactive ___X___Diualved
V_Epissoived;nmmnmd - By Whom

Reasons ’

Fiscal 'Yenr-End(Moany) 3.15__ Corporstion’s Busincss Activities

Iiem 3, | wvimugat

- Name of Kegistered Agent Liss Barash

Address 6599 NW 57h D1, P arkland, FL 33076 " Telephone No.

' page 2 . . . 1niﬁus<9§b_,
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CERTIFICATE OF SERVICE

I hereby certify that I have this 22nd day of October, 2004 filed and served the attached
SECOND MOTION FOR FINDING OF DEFAULT AND ENTRY OF INITIAL N
DECISION AND SUPPORTING MEMORANDUM upon the following as set forth below: -

(1)  the original and one (1) paper copy filed by hand delivery and one electronic copy
via email to: |

Donald S. Clark, Secretary

Federal Trade Commission ‘
600 Pennsylvania Ave., N.-W., Room H-159
Washington, D.C. 20580 ’

E-mail: secretary@ftc.gov

(2)  two (2) paper copies served by hand delivery to:

The Honorable Stephen J. McGuire

Chief Administrative Law Judge

600 Pennsylvania Ave., N.W. Room H-112
Washington, D.C. 20580

(3)  one (1) electronic copy via email and one (1) paper copy via first class mail to:

Max Kravitz, Esq.

Kravitz & Kravitz LLC

145 East Rich Street
Columbus, OH 43215
mkravitz@kravitzlawnet.com
614-464-2000

fax: 614-464-2002 -

4) one (1) paper copy via FedEx to:

DBS Laboratories LLC
1485 North Park Dr.,
Weston, FL 33326.

I further ceftify that the electronic copy sent to the Secretary of the Commission is a true
and correct copy of the paper original, and that a paper copy with an original signature is being
filed with the Secretary of the Commission on the same, day by other means. .

’/"Ww\ Loy

Sydhey Knight T




